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SUPREME  COURT  OF  FLOBIDA. 


Role  No.  33. 
■Ilje  parly  or  parties  appellant  to  any  ap- 
peal or  writ  of  error  may  dismiss  the  appeal 
or  writ  of  error  during  Tacation  by  filing 
Xritti  tbe  clerk  of  this  court  a  praecipe 
signed  by  his  or  their  attorney  of  record  in 
this' court,  dismissing  the  same,  and  paying 
the  costs  of  the  appeal  or  writ  of  error;  and 
npon  an  appeal  or  writ  of  error  having  been 
thus  dismissed,  it  shall  be  the  duty  of  the 
derk  to  certify  the  fact  of  such  dismissal  to 
the  lower  court  The  clerk  shall  keep  a 
docket  of  causes  bo  dismissed,  upon  which 
be  shall  enter  the  date  of  the  filing  of  the 
praecipe,  and  of  the  payment  of  the  costs, 
and  of  such  certificate- 
Adopted  August  15,  188a 

Rule  No.  2  of  the  Rules  of  Practice  of 
the  supreme  court  is  amenUed'  so  as  to  read: 

2.  All   motl(»i8  relating  to  causes   before 


the  court  shall  be  entered  on  the  motion 
docket,  and -the  afiidavlts  or  papers  upon 
which  the  same  are  based  shall  be  filed  be- 
fore the  hearing  thereof.  The  second  Tues- 
day in  each  month  shall  be  motion  day,  and 
no  motion  in  any  appellate  cause,  other  than 
a  criminal  or  habeas  corpus  case,  will  be 
heard  on  any  other  day.  Written  notice  of 
all  motions  must  be  giren  and  be  returnable 
to  one  of  such  days,  and  served  at  least  ten 
days  before  the  return  day.  Where  any  fact 
not  shown  by  the  appeal  transcript  or  pro- 
cesses is  relied  on  In  support  of  or  in  oppo- 
sition to  a  motion,  a  copy  of  the  evidence  of 
such  fact  to  be  used  on  the  hearing  must  be 
furnished  to  the  opposite  party  In  due  time 
to  permit  the  same  to  be  met  by  coun'ter 
evidence.  In  case  any  such  Tuesday  shall 
be  a  legal  holiday  the  motion  will  not  be 
heard  till  the  following  day. 

Adopted  December  13, 188a 


SUPREME  COURT  OP  MISSISSIPPI. 


Transcript— When  Filed. 

In  an  cases  iMVUght  to  this  court  by  ap- 
peal, the  transcript  of  the  record  shall  be 
filed  in  the  clerk's  office  on  or  before  the 
first  day  of  the  term,  or  time  appointed  for 
taking  up  the  district  to  which  the  case  may 
belong;  and  no  transcript  not  filed  by  that 
day  shall  be  received  by  the  clerk  unless  or- 
dered by  the  court,  upon  affidavit  showing 
good  cause  for  such  fbllore. 


Transcript— -How  Prepared. 

Every  transcript  of  a  reccard  brought  to 
this  court  Shall  be  distinctly  and  plainly  writ- 
ten or  typewritten,  on  paper  not  less  than 
eight  nor  more  than  eight  and  one-half  Inch- 
es wide,  and  fourteen  inches  long,  oa  ime 
side'  of  evei7  leaf;  and  each  page  shall  be 
numbered  at  the  bottom,  in  the  left-hand  coi^ 
ner,  or  at  or  near  the  center,  and  there  shall 
be  a  blank  margin  at  the  top  of  not  less  than 
one  inch,  and  oa  the  left  of  not  less  than 
tme-balf  inch,  the  paper  to  weigh  not  less 
than  foorteoi  pooad*  to  the  ream.    Tran- 


scripts may  be  typewritten,  on  linen  paper, 
to  weigh  not  less  than  eight  pounds  to  oa» 
thousand  sheets.  No  carbon  or  other  dupli- 
cates will  be  received,  nor  wUl  transcripts 
written  or  typewritten  with  copying  Ink  be 
filed.  Such  transcripts,  whether  written  or 
typewritten,  shall  be  prefaced  by  a  suitable 
index,  and  shall  be  securely,  bound  in  non- 
fiexlble  pasteboard  covers,  with  marbled 
sides,  in  volumes  of  about  an  equal  number 
of  pages,  not  to  exceed  in  any  case  two  hun- 
dred and  fifty  pages  in  a  volume,  for  the 
payment  of  Which  binding  the  appellant  will 
be  allowed  sixty  cents  per  volume,  to  be 
taxed  with  the  costs.  The  appellant  may 
catise  the  transcript  to  be  bound  as  above 
described,  or  he  may,  at  the  time  of  taking 
his  appeal,  deposit,  with  the  clerk  of  the 
court  from  which  the  appeal  is  taken,  a 
binding  fee  of  sixty  cents  per  vidume  of 
two  hundred  and  fifty  pages.  In  such  case 
the  cleric  shall  transmit  the  unbound  tran- 
script, with  the  binding  fee,  to  the  deik  <rf 
this  court  Transcripts  shall  not  be  folded, 
but  may  be  rolled  for  transmissicm,  if  not 
bound  OS  required;  and,  if  not  bound,  the 
sheets  shall  not  be  fastened  together.  No 
tj-anscript  shall  be  taken  from  the  cleric's 
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office  by  any  party  or  counsel  until  the  same 
sball  have  been  bound. 

a 

Transcript— What  to  Ckmtaln. 

A  transcript  shall  not  contain  any  part  of 
the  case  except  the  pleadings,  evidence,  in- 
structions, bills  of  exceptions,  and  the  or- 
der, judgment,  or  decree  appealed  from,  un- 
less the  appellant  shall,  by  writing,  request 
other  matters  specified  to  be  embraced  in  the 
transcript,  a  copy  of  which  request  shall  be 
annexed  to  the  transcript;  and  exhibits  to 
declarations,  bills,  answers,  depositions,  etc., 
shall  immediately  follow  the  particular  pica 
or  deposition,  first  referring  to  them,  and 
shall  be  copied  but  aace.  The  several  an- 
swers of  witnesses  as  made  in  depositions 
shall  each  follow  consecutively  the  particu- 
lar Interrogatory  to  which  they  are  respcma- 
ire;  and  no  commission  to  exiimlne  a  wit- 
ness, nor  certificate  of  a  commissioner  to  a 
depositi(»i,  nor  any  proceedings  to  obtain 
such  commission,  shall  be  inserted  in  any 
transcript,  except  where  a  question  as  to  the 
sufficiency  or  legality  thereof  appears  from 
the  record  to  have  been  decided;  and  no  fee 
shall  be  allowed  for  anything  besides  those 
matters  required  to  be  embraced  In  the  tran- 
'cript 

4. 

Agreed  Transcript 

By  agreement  of  parties  or  their  attorneys, 
made  In  writing,  and  attested  by  the  clerk 
of  the  court  in  which  any  cause  may  be 
pending  or  record  existing,  (which  agreement 
shall  be  filed,  and  made  a  part  of  the  tran- 
script of  such  record,)  such  parts  of  the  rec- 
ord and  proceedings  as  shall  be  so  agreed 
shall  constitute  the  transcript  of  the  record 
to  be  brought  to  this  court,  and  shall  be 
certified  as  such,  and  be  considered  a  full 
transcript  in  this  court  for  the  consideratlMi 
and  final  adjudication  of  the  cause  here. 


Suggestion  of  Diminution. 

If  a  record  be  imperfect,  diminution  may 
be  suggested  by  either  party,  and  certiorari 
awarded;  provided  It  be  done  In  the  first 
weelc  of  the  term,  or  within  four  days  after 
the  assignment  of  errors  is  filed. 


Records  and  Papers— How  Filed. 

No  record  or  other  paper  shall  be  consid- 
ered as  filed  until  so  marked  by  the  clerk,— 
"Process  of  this  court  excepted,"— and  the 
clerk  shall  indorse  the  date  of  filing. 

7. 

Assignment  of  Errors. 

The  appellant  shall  file  on  a  separate  sheet 
of  paper  a  written  or  printed  statement  of 


the  grounds  or  points  ot  error  relied  on,  be- 
fore the  call  of  the  docket,  on  the  first  day 
for  it  to  be  called,  in  all  cases  where  the 
transcript  of  the  record  is  filed  one  week  be- 
fore that  day,  and  within  the  first  three 
days  of  the  time  for  calling  the  docket  where 
the  transcript  is  filed  within  a  week  of  the 
return  day  for  the  appeal,  or  the  case  shall 
be  dismissed;  and  no  error  not  so  distinct- 
ly assigned  shall  be  arg^ued  by  counsel  or 
considered  by  the  court 

In  appeals  returnable  at  any  time,  the  as- 
signment of  errors  shall  be  filed  two  days 
before  the  hearing  of  the  case,  unless  other- 
wise ordered  by  the  court;  and,  where  the 
transcript  is  filed  by  order  of  the  court  after 
the  return  day  for  the  appeal,  the  assign- 
ment of  errors  shall  be  filed  within  two  days 
after  the  transcript  Is  filed. 


Abstracts  and  Brie&. 

Before  any  cause  will  be  taken  upon  sub- 
mission or  heard,  the  counsel  shall  furnish 
the  court  with  a  full  al>stract  of  all  the  mate- 
rial matters  involved  in  the  consideration  of 
the  cause,  as  th^  appear  in  the  rec(Hrd, 
printed,  or  written  in  a  plain  and  legible 
hand;  and  the  coimsel  on  each  side  shall 
also,  at  the  time  of  the  submission,  file 
copies  of  their  briefs,  printed  or  written  as 
aforesaid,  containing  the  points  and  authori- 
ties relied  on;  and  no  case  will  be  taken  on 
submission,  or  considered  by  the  court,  un- 
less the  foregoing  requisites  be  complied 
with. 

a 

Argument 

Not  more  than  two  counsel  on  the  same 
side,  nor  a  longer  time  for  argument  than 
two  hours  on  a  side,  will  be  allowed  in  any 
case  unless  by  special  leave  of  the  court 
Where  there  are  two-  counsel  on  the  same 
side,  they  may  divide  the  time  allowed  for 
argument  between  themselTes. 

10. 

Petition  for  Beargument— Suggestion  of  Er- 
•     ror. 

Appllcatimis  for  reargument  shall  be  pre- 
sented in  open  court  by  petition,  and  noted 
on  the  minutes  of  the  court  on  or  before 
the  Monday  succeeding  the  delivery  of  the 
opinion;  and  no  reargument  shall  be  grant- 
ed upon  any  point  or  question  not  distinctly 
made  and  insisted  upon  at  the  original  hear- 
ing or  submission  of  the  cause.  No  exten- 
sion of  the  time  for  making  such  application 
will  be  granted  except  on  account  of  sick- 
ness or  other  extreme  cause.  The  court 
wIU,  at  any  time  during  the  term  at  which 
a  judgment  Is  rendered,  consider  a  written 
suggestion  of  error  of  law  or  fact  therein, 
and  will  take  such  action  a*  may  seem  prop- 
er. 
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11. 

Petition  for  Reargument— Effect  of  Ad- 
journment 

Whore  an  adjournment  of  the  court  shall 
preclude  the  required  presentation  of  the  pe- 
tition for  reargument  In  open  court.  Its  pre- 
sentation to  the  clerk,  and  his  filing  It  with- 
in the  time  prescribed  for  presenting  such 
petition  to  the  court,  shall  stay  all  proceed- 
ings under  the  judgment  until  the  next  meet- 
ing of  the  court,  when  it  shall  be  acted  on 
by  the  court  as  If  It  bad  been  presented  to 
it  when  it  was  presented  to  the  clerk,  imless 
a  majority  of  the  judges  of  the  court  shall 
certify,  in  writing,  to  the  clerk,  prior  to  the 
next  meeting  of  the  court,  that  they  have 
considered  the  application  for  a  reargument, 
and  have  determined  to  refuse  it;  and,  cm 
receipt  of  such  certificate,  such  proceedings 
shall  be  had  as  If  a  petition  for  reargument 
had  not  been  presented. 

12. 

Petition  for  Reargument— How  Prepared. 

Petitions  for  reargument  must  be  signed 
by  at  least  three  members  of  the  bar,  who 
Shan  certify  that  they  have  carefully  read 
and  examined  the  record  and  the  briefs  of 
counsel,  and  have  read  the  opinion  of  the 
court  and  the  authorities  cited,  and  ore  sat- 
isfied, from  such  examination  and  investiga- 
tion, that  such  opinion  is  erroneous. 

13. 

Reargument— When  Heard. 

When  a  reargument  Is  ordered,  the  cause 
shall  be  placed  at  the  end  of  the  docket  of 
its  district,  and  heard  at  the  same  term. 

14. 

Papers  Out  of  Office. 

When  a  cause  is  regularly  called  on  the 
docket  for  hearing,  if  the  transcript  of  the 
recm'd  be  not  in  court,  the  counsel  to  whom 
It  is  charged  by  the  derk  shall  pay  a  fine  of 
twenty-five  dollara 

•  15, 

Motions. 

Every  Saturday  shall  "be  motion  day;  and, 
if  counsd  be  not  present  and  have  no  brief 
filed  when  their  motions  are  regularly  called, 
such  motions  shall  be  dismissed;  and  no 
motion  once  disposed  of  or  dismissed  shall 
be  again  heard. 

1& 

Motions  Docketed— Reasons  Filed. 

No  motion  shall  be  heard  unless  It  has 
been  entered  on  the  docket,  and  the  rea- 
sons In  support  thereof  filed  with  the  pa- 
pers on  at  least  a  half  sheet  of  paper,  aae 
entire  day  before  It  is  called. 


IT. 
Motion  to  Dismiss— When  Waived. 

When  a  motion  is  made  to  dismiss,  and 
counsel  for  the  motion  either  withdraws  It 
or  suffers  It  to  be  dismissed  for  want  of 
prosecution.  It  shall  be  considered  a  waiver 
of  the  defect  on  which  the  motion  was  based, 
unless  it  be  so  material  that  no  judgment 
can  be  given. 

18. 
Dismissed  Cause— How  Reinstated. 

No  cause  that  has  been  dismissed  shall 
be  reinstated  without  an  affidavit  setting 
forth  probable  error  in  the  proceedings. 

19. 

Docket— How  Called— Delay  Cases. 

At  each  term  of  the  court  the  docket  of 
each  district  shall  be  taken  up  in  Its  order. 
But  on  regular  motion  day,  by  motion  en- 
tered for  that  purpose,  causes  may  be  sub- 
mitted on  a  suggestion  that  they  are  brought 
here  for  delay,  and.  If  satisfied  of  the  ixuth 
of  sud)  suggestion,  the  court  will  take  up 
such  causes  first  of  their  district,  and  make 
proper  disposition  of  them. 

20. 

Failure  to  Prosecute— Cause  Dismissed. 

When  any  case  shall  be  called  for  trial  In 
its  order.  If  no  counsel  appear  and  no  brief 
be  filed  on  behalf  of  the  appellant,  the  cailse 
shall  be  dismissed  for  want  of  prosecution. 

21. 

Calculations. 

When  a  party  relies  on  an  excess  In  the 
calculation  of  interest  or  damages  as  a  rea- 
son for  reversing  a  Judgment,  a  true  calcula- 
tion shall  be  presented  to  the  court,  in  writ- 
ing and  figures,  with  a  certificate  by  some 
counselor  not  Interested  in  the  cause  that  tl).e 
calculation  Is  correct;  and  no  such  error  will 
be  noticed  unless  so  presented  to  the  court 

.    22. 

Agreement  of  CounseL 

No  agreement  between  counsel  wUl  be  re- 
garded unless  reduced  to  writing,  and  signed 
and  filed  by  them. 

23. 
Authority  of  Counsel— When  Required. 

On  motion  supported  by  affidavit  any 
counsel  may  be  required  to  produce  his  au- 
thority, or  show  satisfactory  evidence  there- 
of, for  prosecuting  any  appeal  In  this  court; 
and,  on  falling  to  produce  such  authority  or 
furnish  such  evidence,  the  appeal  may  be 
dismissed. 


State   Cases— When   Heard— Assignment   of 
Elrrors. 
The  docket  of  criminal  cases  shall  be  taken 
up  on  the  third  Monday  of  the  time  for  call- 
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ingr  tbe  docket  of  eadi  district,  and  be  pro- 
ceeded with  In  order;  and  in  sucli  cases  tbe 
assignment  of  error  shall  be  filed  at  least 
one  -wetSs.  prior  to  said  time.  Only  cases  in 
which  transcrlxrts  of  the  record  on  appeal 
Shall  hare  been  filed  tn  this  court  shall  be 
called,  tmlesB  sixty  days  since  the  date  of 
the  certificate  provided  for  by  section  69  of 
the  Code  of  1892  shall  have  expired,  in  which 
case  they  shall  be  called. 

The  attorney  general  may  at  any  time 
bring  to  the  notice  of  the  court  any  case  In 
which  the  time  for  filing  a  transcript  has  ex- 
pired, and  more  for  affirmance  of  the  Jifdg- 
ment;  and  nothing  herein  contained  shall 
extend  the  time  wlien,  under  the  law,  tran- 
scripts should  be  filed  In  this  court 

2iSw 

When  AiH;>ellee  may  not  Waive  Time. 

After  a  case  has  been  caOed  on  the  docket, 
the  appellee  shall  not  be  permitted  to  waive 
the  time  within  which  citation  Is  required  to 
be  served,  nor  to  enter  his  appearance  for 
trial  of  the  cause  at  that  term. 

26. 

Att(»rneys  must  be  Admitted  to  Practice. 

Attorneys  at  law  who  have  not  been  ad- 
mitted to  practice  tn  this  court  shall  not  be 
permitted  to  argue  orally,  or  file  briefs  or 
any  paper.  In  any  cause  in  tills  court 

27. 

Papers  not  Filed  after  Submission. 

The  clerk  of  this  court  shall  not  file  with 
the  papers  of  any  cause  in  this  court  any 
paper,  after  tbe  cause  has  been  argued  or 
submitted,  except  wb,en  permission  has  been 
given  by  the  court;    provided  that  briefs 


may  be  filed  during  tiie  day  of  the  submis- 
sion of  the  cause. 

2& 

Original  Papers— When  Considered. 

Whenever  it  shall.  In  the  opinion  of  the 
Judge  or  chancellor,  be  necessary  or  proper 
that  original  papers  of  any  kind  should  be 
inspected  In  the  supreme  court,  such  judge 
or  chancellor  may  make  such  rule  or  order 
for  the  safe-keeping,  transporting,  and  re- 
turn of  such  original  papers  as  to  him  taay 
seem  proper;  and  such  papers  will  be  con- 
sidered in  connection  with  tbe  transcript 

29. 

When  Becord  Filed— Oontiauanoe. 

If  the  transcript  of  the  record  of  any  case 
in  which  the  Judgment  or  decree  appealed 
fn»n  Is  rendered  thirty  days  before  the  re- 
turn day  (n  this  court  shall  not  be  filed  be- 
fore the  return  day,  the  case  shall  be  con- 
tinued, unless,  before  the  expiration  of  three 
days  after  the  filing,  the  appellee  shall  file 
with  the  derk  a  written  request  for  the  case 
to  be  heard  at  that  term. 

80. 

BUI  of  Exceptions— How  Prepared. 

The  court  wUI  not  accept  as  the  bill  of  ex-  - 
ceptions,  In  any  case,  a  copy  of  the  record  of 
evidence  made  by  the  stenographer;  Out 
th.at  record  must  be  used  merely  as  the  ba- 
sis for  making  up  the  bill  of  exceptions,  fts 
provided  by  law,  and  every  bill  of  excep- 
tions must  be  prepared  according  to  the  form 
of  such  Mils  before  stenographers  were  pro- 
vided for.  Any  case  presented  In  disregard 
of  this  rule  will  be  dealt  with  as  if  there 
was  no  bill  of  exceptions. 

In  force  October  9, 1893. 
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(«  lA  Ann.  770) 

HBINB  et  al.  t.   MBOHAMIGS'  ft  TRAD- 
ERS' INS.  00.    (No.  11,187.) 
(Sapreme  Court  of  Loaiaiaiuu    May  8,  1893.) 
Vbsdok  and  Pukcbi.e>bb  —  Dotal   Fkopbhtt  — 

RlQBTS  OV  PURCBASEB  — MaKBIAOB  COMTKACT— 

CoHFLicT  OP  Laws. 

1.  Tlie  purchaser  of  dotal  property  legally 
alienated  has  nothing  to  do  with  the  reinyest- 
ment  of  Its  ralae. 

2.  The  husband  alone  has  the  admlniatra- 
tion  of  the  dowry. 

S.  All  that  Uie  purchaser  has  to  do  is  to 
pay  the  price  to  the  husband,  who  may  act 
alone  for  the  preserration  of  the  dowry.  The 
proceeds  of  sale  stand  in  lieu  of  the  property 
Itself,  and  become  dotal.  If  the  husband  fails 
to  rauTest  the  dotal  funds,  the  wife  will  hare 
a  legal  mortage  on  his  immoTables,  and  a 
pririfege  on  his  movables  for  their  restitution. 

4.  A  marriage  contract  executed  abroad  by 
persons  who  have  a  domicile  in  the  place  where 
It  is  executed,  the  parts  of  the  contract  relat- 
ing to  the  sale  of  immoTable  property  in 
Louisiana,  must  be  construed  according  to  the 
laws  of  IJouisiBna. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  eoart,  parish 
of  OrleanB;    Nlcholns  H.  Ulghtor,  Judge. 

Action  by  Michp]  Heine  and  others 
aKainst  the  Mechanics'  &  Traders'  Insur- 
anre  Company  to  compel  an  acceptance  of 
thA  title  to  land  pursoant  to  a  contract 
of  porchase.  Piaintifls  had  Judgment, and 
defendant  appeals.    Affirmed. 


Percy  Roberts,  for  appellant. 
J.  Theard,  tor  appellees. 


Charles 


McENERY,  J  The  Mechanics'  &  Trad- 
ers'  InsTirance  Company  bought  from 
plalntiDs  property  situated  In  New  Orleans 
at  the  northwest  corner  of  Carondelet  and 
Common  streets,  and  deposited  10  per 
cent,  of  the  price,  f8,U00,  in  the  hands  of 
the  real-estate  agent  through  whom  the 
sale  was  effected.  Claire  Blanche  Marie 
Louise  Heine,  wife  of  Charles  Achllle 
Fonid,  owned  one-sixth  of  said  property. 
On  the  presentation  of  the  power  of  at- 
torney of  the  vendors  to  execute  the  sale 
it  was  discovered  by  defendants  that 
Fonld  and  his  wife  had  entered  into  a 
marriage  contract  in  France,  where  they 
resided,  in  whteb  it  was  stated  that  the 
property  in  question  shall  be  alienated 
only  upon  the  condition  that  Madame 
Foald  shall  reinvest.  In  accordance  with 
the  stipolatlons  of  the  marriage  contract, 
bar  share  of  the  proceeds  of  tbesaleof  said 
T.lSso.noJ. — 1 


property.  The  marriage  contract  was  de- 
manded by  the  defendants,  which  was 
produced,  and  a  duly-certified  copy  of  the 
same  is  in  the  record.  That  part  of  the 
marriage  contract  which  it  will  be  nec- 
essary to  consider  is  as  follows :  "  Article 
1.  Regime.  The  future  spouses  adopt  as 
the  basis  ot  their  union  the  dutal  regime, 
as  established  by  the  Civil  CoAe,  under  the 
raoditlcations  hereinafterexpressed.  *  •  • 
Article  6.  Alienation  of  the  Dotal  Prop- 
erty. Notwithstanding  the  adoption  of 
the  dotal  regime,  as  above  stated.  Miss 
Heine,  the  future  wife,  shall  always  have 
the  right,  with  the  anthorizatton  of  her 
husband,  and  without  being  obliged  to 
fulflli  any  Judicial  formality,  to  alienate, 
exchnnge,  or  transfer  by  private  sale  or 
by  public  auction  all  her  property,  pres- 
ent or  future,  movable  or  immovable, 
•  •  •  shares  or  undivided  portions  of 
property  held  in  common  with  others. 
The  proceeds  of  said  sales,  exchanges, 
or  transfers  •  •  •  shall,  when  re- 
ceived, be  invested  in  the  manner  herein- 
after prescribed."  The  contract  then  goes 
on  to  enumerate  every  species  of  property 
In  which  said  proceeds  may  be  invested. 
The  list  Is  too  lengthy  to  transcribe  it 
here.  It  Includes  every  secarity  consid* 
ered'by  the  spouses  available  and  sale. 
Among  others,  it  naturally^  specifies  Im- 
movables, whether  situated 'in  France  or 
in  the  United  States  of  America,  and 
bonds  of  any  denomination  of  the  United 
States  of  America.  After  this  contract 
had  been  submitted  to  the  purchaser,  he 
refused  to  accept  title,  on  the  ground  that 
under  article  2360,  Civil  Code,  the  dotal 
property  ot  the  wife  cannot  be  alienated 
during  marriage,  unless  its  value  is  con- 
temporaneously reinvested  in  other  im- 
movables situated  '  in  this  state,  and  that 
the  obligation  of  reinvesting  the  value  ot 
such  Immovable  in  other  immovable  prop- 
erty is  imposed  jointly  on  the  buRband  nt 
the  vendor,  and  on  the  vendee.  The  plain- 
tiffs brought  suit  to  compel  defendant  to 
accept  title.  There  was  Judgment  in  their 
favor,  and  the  defendant  appealed. 

The  marriage  contract  was  made  In 
France,  where  the  husband  and  wife  resid- 
ed and  had  their  permanent  domicile. 
That  part  of  the  contract  which  relates  to 
the  ability  of  the  party  to  transfer  the 
property  situated  In  Louisiana  must  he 
governed  by  the  law  of  Louisiana.  Saul 
▼.  His  Creditors,  6  Mart.  (N.  S.)  569; 
Story,  Confl.  Law,  J  481  et  seq. ;  Qlenn  v. 
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Tbiatle,  2S  Miss.  42;  Depaev.  Mayo, II  Mo. 
B14.     Article  2360,  Civil  Code,  la  a  reatrdint 
upon  the  alienation  of  Immovable  proper- 
ty, and  all  reatralnts  on  the  alienation  ot 
land    are  governed   by   the   lex    loci   rel 
aitae.     WaterhouHe   v.  Stansfleld,  12  £ng. 
Law  &  Eq.  206.      Article  2360,  Civil  C»)de, 
la  aa  folio wa:   "Inimovablea   aettled    aa 
dowry  may  bo  alienated  wltb  tbn  wlfe'a 
conaent  wben  tbe  alienation  of  tbe  aame 
baa  been  allowed   by  tbe  marriage  con- 
tract; but  tbeir  value  muat  be  relnveated 
in  other  Immovablea."     In  commenting 
on  tbia  article  ot  the  Code,  in  the  caae  of 
Montfort   v.  Her   Hiiaband,  4  Itob.  (La.) 
453,  tbla  court  aald:  "It  baa  been  urged, 
however,  that  It  waa  tbe  duty  of  tbe  pnr- 
cbaaerto  aee  that  tbe  fonda  proceeding 
from  the  aale  were  reinvested  or  laid  out 
aa  dotal  fonda  for  the  benefit  of  tbe  wife. 
*    *    *    We  have  been  unable  to  find  any- 
thing in  <>ur  law   that  would  favor  any 
anch  pretenaion.    Article 2841  doea  not  aay 
by  whom  tbe  investment  la  to  be  made, 
and  we  are  not  prepared  to  aay  that  the 
purcbaaer  of  tbe  dotal  property  tbna  le- 
gally alienated  bad  any  right  to  interfere 
Id  tbe  investment  of  the  wlfe'a  funds  and 
In  the  administration  ot  ber  dotal  effects. 
Thia   properly   belonga    to  the  hasband, 
who  alone  baa  the  admlniatratlon  of  the 
dowry. (Civil  Code, art. 2830;)  and  Itaeema 
to  na  that  all  that  tbe  purcbaaer  baa  to 
do  la  to  pay  the  amount  of  talapurchaae  to 
tbe  husband,  who,  according  to  our  law, 
may  act  alone  for  the  prsBervatton  or  re- 
covery of  the  dowry.    The  proceeda  of  the, 
dotal  property  stand  in  lieu  ot  the  proper- 
ty itaelf.     They  become    dotal,  and,  aa 
such,  they  muat  be  given  or  paid  over  to 
the  hUHband.    Id.  art.  2327.    Articles  2355, 
3287,  Id.,  which  aay  that  'the  wife  baa  a 
legHl  mortgage  on  tbe  immovablea  and  a 
privilege  on  tbe  movables  ot  ber  buabaiid 
for  tbe  reatltutioa  of  her  dowry  and  for 
tbe  reinvestment  of   tbe  dotal  prot>erty 
sold  or  alienated  by  the  boaband,'  corrob- 
orate the  view  we  have  taken  on  this  anb> 
Ject,  and   show  clearly  that    tbe    d«ital 
rights  of  the'  wife  are  so  secured  by  the 
legal  mortgage  and  privilegetbna  allowed 
ber  that,  u  tbe  huaband  faila  to  reinveat 
ber  dotal  funda,  his  own  property  will  im- 
mediately become  subject  to  the  reinvest- 
ment, and  will,  as  aucb,  under  tbe  mort- 
gage, stand  in  lieu  of  the  property  Itself, 
to  aecare  tbe  replacing  of  her  dotal  effects, 
(pour  le  remploi  dea  blens  dotaux.) "    Tbe 
sale  ot  the  wife's  dotal  immovable  in  this 
case  bad  been  made  to  effect  a  partition, 
and  the  comment  on  article  2860  was  un- 
nHsessary,  and  waa  obiter  dictum.    But 
the  reasoning  we  think  la  conclusive,  and 
applicable  to  the  inatant  caae.     While  the 
ownerataip  of    tbe    dotal  Immovable  re- 
mains in  tbe  wife,  tbe  huaband  alone  has 
the  administration  of  It.    Civil  Code,  art. 
2850.     "Immovables  aettled   aa  a  dowry 
cannot  be  alienated  or  mortgaged  during 
tbe  marriage  by  the  husband  or  wife,  nor 
by  both  together,  except  aa  la  hereinafter 
expreased."    Id. art. 23.57.    "Among theex- 
ceptloua  is  that  they  may  be  alienated 
with  tbe  wife's  conaent  wben  it  baa  been 
allowed  by   the   marriage  contract,   but 
their  valu-  Timt  berelnvested  in  other  iro* 
movabl<B.*     Id.  art.  23C0.    There  is  no 


reason  why  the  exception  granted  In  this 
article  should  not  fall  under  the  aame  rules 
which  govern  tbe  alienation  of  tbe  dotal 
immovable  In  other  cases  where  its  aliena- 
tion la' permitted.  Tbe  condition  in  tbe 
article  ia  that  the  alienation  la  allowed  in 
the  marriage  contract,  and  the  declara- 
tion In  the  article  that  ttieir  value  luuat  be 
reinvested  In  other  immovablea  Is  no  lim- 
itation upon  the  power  to  alienate.  It 
would  practically  render  tbe  article  inop- 
erative, and  would  Impuae  upon  the  ven- 
dee such  reBponslbllities  aa  no  purchaser 
would  assume.  II  he  be  compelled  to  aee 
that  the  value  of  tbe  immovable  is  rein- 
vested In  other  immovable,  the  doty  to  in- 
veatigate  the  title  of  the  other  immovable 
and  Ita  value  would  neceaaarily  be  an  ac- 
companying duty  alao.  The  buaband  baa 
the  undoubted  right  to  receive  tbe  price 
of  the  sale  as  tbe  adminlatrator  ot  tbe 
dowry.  Article  2850,  Id.,  declares  that  tbe 
wife  cannot  deprive  him  of  it.  Tbe  article 
23G0  certainly  did  not  intend  to  repeal  or 
modify  aaid  article.  Article  2360.  Id.,  in- 
tended that  thebuaband,aa adminlatrator 
ot  the  dowry,  abould  reinvest  tbe  value  of 
the  dotal  immovable,  alienated  in  other 
Immovable  property,  and  until  be  doea  ao 
article  2376,  Id.,  glvea  tbe  wife  a  legal 
mortgage  on  bla  Immovable,  and  a  privi- 
lege on  bla  movable  property.  II  be  rein- 
veata  it  in  her  own  name,  it  la  atill  dotal 
property.  Article  2356,  Id.  It  is  claimed 
that  tbecaae  ofBelougo^t  v.Lanata,  13  La. 
Ann.  2,  supports  tbe  views  ot  defendants 
in  tbe  interpretation  of  the  article  2300, 
Civil  Code.  Butin  thiacasetheconrt  aaid: 
"But  tbe  queatlon  here  la  not,  what  might 
the  partlea  bavedone?  but  what  havetbey 
done?  not  what  the  Code  means,  but 
wbnt  the  marriage  contract  meana?" 
The  marriage  contract  allowed  the  aale  ot 
the  property  with  tbe  wife's  consent.  It 
waa  mortgaged  for  the  avowed  purpoae 
of  paying  olt  her  old  debta.  It  waa  decid- 
ed tliat  under  tbe  power  to  aell  allowed 
in  the  marriage  contract  ahe  could  not 
mortgage.  The  caae  has  no  bearing  ou 
tbe  Issues  Involved  here. 
Judgment  affirmed. 


(«  Liu  Ann.  881) 
STATE  ex  rel.  ABRAHAM  v.  JUDOES  OP 

FIFTH  CIRCUIT  COURT  OF  APPEALS 

et  «1.     (No.  11,272.) 
(Supreme  Court  of  Louisiiina.     May  8,  1S93.) 

COUBTS— JCKISDICTIOM—  LoUISIANiL  OlHOVIT 

CouKT  OP  Appeals. 

1.  Where  s  defendant  sKainit  whom  a 
judgment  has  been  rendered  in  the  district  coturt 
for  an  amount  within  the  appellate  jurisdiction 
of  the  court  of  appeals  takes  an  appeal  from  the 
judgment,  returnable  to  the  latter  court,  and 
the  appellee  moves  In  that  court  to  dismiss  the 
appeal  on  the  ground  that  the  allegations  of 
the  petition  show  a  "matter  in  dispute"  within 
tbe  jurisdiction  of  the  supreme  court,  the  court 
of  appeals  has,  for  the  purposes  of  a  decision  on 
the  motion,  the  right  to  examine  the  nature  ot 
the  cause  of  action,  the  pleadings  as  a  whola, 
and  the  evidence  and  cause  of  proceeding  in  the 
lower  court,  and  is  not  restricted  to  the  prayer 
of  the  petition. 

2.  When,  from  anch  an  examination,  reach- 
ing the  ooncluoon  that  allegations  were  inserted 
<n  the  petition  aolely  aa  s  pretext  to  have  re- 
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conrse  to  the  supreme  court,  where  the  true 
matter  in  dispute  is  below  its  oonstitutional 
jurisdiction  and  within  its  own,  it  OTerrules  the 
motim  to  dismiss,  and  retains  jurisdiction,  its 
action  will  be  sustained  on  application  for  writs 
of  prohibition  and  certiorari  where  the  record 
shows  ttiat,'had  the  appeal  been  brought  to  the 
supreme  court,  it  would  have  been  dismissed  ex 
proprio  motn  for  want  of  jurisdiction. 
(Syllabus  by  the  CoortJ 

Original  application  In  the  name  of  the 
state  on  the  relation  of  Bimon  Abrahatn 
for  writs  of  certiorari  and  problbttlun  to 
tbe  JadgeM  of  the  fifth  circuit  conrt  of  ap- 
peals, and  others.  Jadgment  for  respond- 
ents. 

day  Knoblocb  and  Lasarna,  Moore  & 
L.emle,  tor  relator.  Seattle  &  Beattle,  fur 
respondents. 

NICHOLLS,  C.  J.  Relator  represents 
tbat  on  tbe  lat  of  Juno,  lK02,be  filed  In  the 
district  court  of  Lafunrcbehis  Bnltaeainst 
Arthur  Gossln  for  tbe  specific  pertorm- 
aace  of  a  written  proposition  of  Fale  made 
by  him,  and  duly  accepted  by  Oossin,  by 
which  agreement  relator  agreed  to  sell 
and  GoBHln  agreed  to  buy  tbe  steamboat 
Alexander  for  tbe  fised  price  of  fl,T50, 
whereof  9500  were  to  be  paid  cash,  9850 
by  UoBsln's  transferi'lng  to  relator  10 
shares  of  the  Jackuon  Brewing  Company 
ol  New  Orleans  uf  tbe  face  value  of  $100  per 
share,  but  of  a  market  value  of  985  per 
sbare,  nod  tbe  balance  of  tbe  purchase 
price,  9iW,  by  a  note  of  Qossin  to  tbe  or- 
der uf  relator,  payable  January  1,  1893, 
with  8  per  cent,  per  annum  interest  from 
date  (if  passing  tbe  act  of  sale,  said  act  to 
be  passed  immediately  after  tbe  bout  bad 
passed  inspection  of  the  United  States  tn- 
spectors.  That  in  his  pctititm  be  averred 
that  by  said  agreement  he  bound  himself 
to  have  the  boiler  of  tbe  boat  inspected, 
at  a  cost  of  9145,  and  be  caused  said  re- 
pairs to  be  made.  Tbat  tbe  boat  passed 
inspection  May  7, 1892.  That  Gossln  de- 
clined to  accept  tbe  boat  and  complete 
sale  as  agreed  on.  Tbat  relator  placed 
blna  tn  default.  Tbat  in  said  suit  for 
specific  performance,  after  alleging  tbe  re- 
fosalof  Gossin,  without  Just  or  legal  cause, 
for  not  complying  with  the  agreement, 
fas  also  alleged  that  the  said  refusal  had 
caused  relator  damages  la  the  sum  of 
|S60^ — that  1m,  tot  attorneys'  fees  In  prose- 
cuting the  suit  at  $250,  relator's  traveling 
expenses  at  $10,  cost  of  notarial  protest 
at  915,  less  of  time  at  925,  and  exemplary 
damages  for  said  Gossln's  gross  bad  faith 
at  9250.  That  in  said  suit  he  not  only 
prayed  for  specific  performance,  showing 
an  amount  In  contestation  of  $1,750,  but 
also  prayed  for  said  damages,  amounting 
In  the  aggregate  to  tbe  sum  of  $550;  mali'^ 
ing  the  total  amount  in  dispute  the  sum 
of  92,300.  That  the  case  was  cried  pursu- 
ant to  assignment,  and  resulted  in  a  Judg- 
ment on  tbe  30th  of  September,  1892,  in 
favor  of  relator— First,  for  tbe  sum  of 
$500,  with  8  per  cent.  Interest  from  17tb 
May,  1^;  second,  transferring  to  relator 
tbe  lOsbaresoI  tbe  Jackson  Brewing  Com- 
pany's stuck,  which  were  worth  9S50; 
third,  condemning  defendant  to  give  bis 
note  to  relator  for  $400,  with  8  per  cent. 
per  annum  interest  from  17tb  May,  1892, 


until  paid.— all  of  which  was  Incompltancs 
with  relator's  petition  forspeclflc  perform- 
ance; but,  fourth,  rejecting  relator's  claim 
for  damages  as  in  case  of  nonsuit,  and  dis- 
allowing defendant's  claim  in  reconven- 
tion. Tbatou  the  let  October,  IS92,  Gos- 
sln moved  for  a  suspensive  and  devolutive 
appeal  In  the  alternative  frum  said  judg- 
ment returnable  according  to  law;  and 
later  on,  at  bis  own  suggestion,  the  same 
was  made  returnable  to  the  fifth  circuit 
court  of  appeals,  which  appeal  was  perfect- 
ed by  his  giving  bond  for  n  suspensive  ap- 
peal returnable  to  "the  fifth  circuit  court  of 
appeals,"  "returnable  according  to  law." 
Tbat  relator,  believing  that  said  appeal 
had  been  made  returnable,  as  It  should 
have  been,  to  the  supreme  court,  on  tbe 
third  Monday  of  January,  1893,  when  ap- 
I>eal8  from  the  parish  of  I^afourche  are  re- 
turnable according  to  law,  was  present, 
through  counsel,  on  tbat  day,  and  there 
awaited  until  the  day  of  filing  an  appeal 
had  expired,  whereupon  be  obtained  from 
tbe  clerk  of  the  supreme  court  a  certificate 
of  nonfiling,  dated  January  20, 1893,  which 
be  annexed  to  his  petition.  Tbut  to  his 
great  astonishment  be  discovered,  when 
he  filed  with  the  clerk  of  court  of  the  par- 
ish of  Lafourche  thesaid  certificate  of  non- 
filing, that  the  appellant  had  made  his 
appeal,  at  bis  own  solicitation,  returna- 
ble to  tbe  fifth  circuit  court  of  appeals, 
which,  under  the  law,  sits  for  tbe  parish 
of  Lafourche  on  the  third  Monday  of  Feb- 
ruary, 1893.  Tbat  on  the  return  day  of 
said  appeal  In  tbe  circuit  conrt  of  appeals 
(20th  February,  1893)  he  filed  his  mutton 
to  dismiss  said  appeal  on  tbe  grounds 
that  the  court  was  without  juriBdlction 
ratlone  materlae;  that  the  amount  In  dis- 
pute exceeded  92,200,  exclusive  of  interest, 
and  that  tbe  appeal  should  have  been 
made  returnable,  according  to  law,  to  the 
supreme  court.  That  despite  said  motion 
to  dismiss,  the  said  circuit  court  and  its 
Judges  have  usurped  jurisdiction  of  said 
appeal,  and  have  overruled  relator's  mo- 
tion, and  have  proceeded,  under  a  rule  of 
their  court,  wbich  compels  appellee  to  aut>- 
mit  both  his  motion  to  dismiss  and  tbe 
merits  of  tbe  cause,  to  decide  the  merits  of 
tbe  cause,— all  to  the  great  Injury  of  relat- 
or, and  in  violation  of  his  Just  and  legal 
rights  in  tbe  premiseii.  That  said  circuit 
court  placed  relator  in  a  position  vbete 
he  cannot  claim  (1)  Ills  attorneys^  &«■  of 
$250,  to  which  he  Is  entitled  without  proof, 
the  court  being  competent  to  place  an  es- 
timate upon  such  services;  (2)  uotarial 
fees  ol  protest,  which  courts  are  also  com- 
petent to  place  value  on  without  proof; 
(3)  exemplary  damages  claimed  by  relator 
against  Gossln  for  gross  violation  of  tbe 
contract  sued  on,  which  damages  are 
never  proved ;  and  that  the  circuit  court 
of  appeals  has  thus  deprived  relator  of  his 
claim  for  damages  by  usurping  jurisdic- 
tion of  a  cause  over  which  they  had  no 
lurisiiiction  ratlone  materlae,  and  which, 
if  it  bad  been  returned  to  the  supreme 
court,  relator  would  bave  had  an  oppoiv 
tunity  of  which  be  was  willing,  ready, 
and  anxious  to  avail  himself  of,  asking  an 
amendment  of  Judgment  by  increasing  tbe 
amount  awarded  by  tbe  district  court 
($1,750)  by  (1)  attoi nays'  fees,  $260;  (2) 
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notarial  fees,  f15;  (3)  exemplary  damaKea, 
$250.  In  view  of  the  premises,  relator 
prayed  for  writs  of  certiorari  and  prohibi- 
tion directed  to  the  Judges  of  the  flfth  cir- 
cuit court  of  appeals,  to  the  clerk  of  the 
district  court  for  the  parleh  of  Lafourche, 
and  Arthur  Goaain,  ordering  and  coro- 
niandlng  them  to  proceed  no  further  In  the 
case  of  relator  against  Arthur  GoRsin,  un- 
til this  courtshall  haverendered  Judgment 
on  the  regularity  and  legality  of  the  pro- 
ceedings had  In  said  circuit  court,  and 
that  all  proceedings  had  In  said  cause  In 
the  circuit  court  be  decreed  null  and  void, 
and  that  the  Judgment  in  said  cdupe  ren- 
dered by  tiie  eighteenth  Jndirial  district 
court  on  the  iSOth  of  September,  1892,  re- 
main undisturbed,  and  of  full  force  and 
vitality.  Alternative  writs  issued  as 
prayed  for.  The  judgesof  the  court  of  ap- 
peals substantially  answered  that  the  case 
of  Simon  Abraham  v.  Arthur  Gossln,  No. 
44  of  the  docket  of  the  flfth  circuit  court  of 
appeals,  was  passed  upon  by  them,  and 
was  within  the  Jurisdiction  of  the  said 
court,  for  the  reason  that  plaintiff's  de- 
mands for  damages  were  unreal,  and  only 
intended  to  aCord  a  pretext  for  a  recourse 
to  tlie  aupreme  court  in  a  cause  where. the 
true  matter  in  dispute  was  below  the  con- 
Btitutlonul  Jurisdiction  of  that  court,  and 
actually  within  that  of  the  circuit  court. 

When  the  appellee  filed  in  the  court  of 
appeals  a  motion  to  dismiss  defendant's 
appeal,  he  invoked  the  action  of  that 
court,  and  necessarily  placed  It  on  inquiry 
for  the  purposes  of  decision,  tie  concedes 
that  the  court  had  power  and  authority 
to  pass  upon  the  question,  but  he  denies 
it  had  the  right  to  examine  into  the  na- 
ture of  the  cause  of  action,  the  evidence  In 
the  record,  or  the  pleadings  as  a  whole, 
but  maintains  that  it  should  have  con- 
flnud  and  limited  Itself  to  the  prayer,  and, 
finding  that  the  prayer  showed  a  demand 
which  would  take  the  case  on  appeal  to 
this  court,  it  was  bound  to  assume  that 
it  legally  and  correctly  represented  "the 
matter  In  dispute;"  that,  even  If  the  de- 
mand were  inflated,  the  court  of  appeals 
could  only  entertain  jurisdiction  in  the 
case  subsequently  to  a  decision  to  that 
effect  by  the  supreme  court  declaring  a 
portion  of  the  <lemand  Uetitlous,  it  being 
the  right  and  the  duty  of  this  oonrt  to 
primarily  determine  that  question.  This 
we  understand  to  be  substantiallT  idat- 
or's  position  and  contention. 

The  convention  of  1M79,  which  ordained 
that  "courts  should'  be  open,  and  that 
every  person,  for  injury  done  hiio  In  bis 
rights,  lands,  goods,  person,  or  reputa- 
tion, should  have  adequate  remedy  by  dns 
pcocesB  of  law,  and  that  Justloe  Aonld  be 
administered  without  denial  or  unreason- 
able delay,"  well  aware  that  the  costs  at- 
tendant upon  litigation  on  claims  for 
small  amounts  tended  to  deter  suitors 
from  entering  into  the  courts  which  were 
thus  declared  to  be  so  freely  open,  con- 
ceived the  idea  of  establishing  for  such 
cases  an  intermediate  court  of  appeals,  in 
which  appeals  would  be  tried  more  fre- 
quently than  In  the  supreme  court,  and 
(differently  from  what  is  the  case  In  this 
court)  should  be  tried  on  the  original  rec- 
ord, pleadings,  and  evidence,  and  not  up- 


on full  and  complete  and  expensive  trans- 
cripts which  have  to  be  paid  for  by  an  ap- 
pellant before  delivery  of  the  same.  This 
system,  if  the  doctrine  contended  for  by 
relator  be  correct,  would  not  rest  securely 
upon  law,  but  would  be  essentially  d^ 
peudent  for  its  execution  upon  the  good 
faith  of  litigants.  It  would  be  In  the 
power  of  plaintlRs  in  every  case  by  the 
simple  use  of  fictitious  allegations  to  force 
defendants  to  reach  the  court  of  actual 
Jurisdiction  b.v  a  circumlocution  which 
would  absolutely  destroy  the  object  and 
purpose  of  the  convention.  We  see  no 
good  ground  upon  which  relator's  claim 
can  be  predicated.  A  plaintiff's  rights  are 
In  no  manner  prejudiced  or  Jeopat-dized  by 
action  such  as  was  taken  In  this  case  by 
the  appellant  and  the  court  of  appeals. 
That  court  understands  perfectly  well  that 
it  can  with  no  sort  of  legality  or  proprie- 
ty assume  jurisdiction  of  any  case  which 
would  fall  under  the  operation  of  the  rule 
announced  in  Lallande  v.  Trnzevant,  39 
La.  Ann.  8.S0, 2South.  Rep.  573,  and  5  South. 
Rep.  862,  where  the  seriousness  and  sinceri- 
ty of  the  allegations  present  a  fairly  de- 
batable question.  We  cannot  presume 
that  it  would  retain  a  ease  on  its  docket 
unless  the  fictitious  character  of  the  alle- 
gations was  palpable  and  beyond  ques- 
tion. Assuming,  however.that  It  were  to 
do  so,  an  appellee's  remedy  would  be  plain, 
clear,  and  direct,— he  could  always  have 
recourse  to  this  court,  precisely  as  the  re- 
lator hluiseir  has  done  In  this  Instance,  by 
way  of  certiorari  and  prohibition,  for  the 
protection  of  his  rights.  It  will  not  do  for 
the  relator  to  say  that  be  has  been  hlra- 
Brlf  forced  to  a  circuitous  co-'rse  for  the 
protection  of  hia  own  right  to  an  altera- 
tion of  the  judgment  of  the  district  court. 
Had  he  really  felt  aggrieved  by  that  judg- 
ment, he  could  have  hod  recourse  to  his 
own  substantive  right  of  appeal,  and 
could  through  it  have  controlled  at  his 
own  risk  (Just  as  the  defendant  has  done 
at  his  own  risk)  the  court  to  which  that 
appeal  should  have  been  primarily  re- 
turned. In<:tead  of  relying  for  the  altera- 
tion of  the  Judgment  upon  an  appeal  to 
which  he  was  entitled  by  way  of  right,  he 
has  thought  proper  to  depend  for  this  al- 
teration upon  what  is  simply  granted  him 
in  the  nature  of  a  faculty  or  privilege  inci- 
dental to  an  appeal  taken  by  some  one 
else.  \  ludgmenl  creditor  who  takes  such 
a  course  has  lu  take  It  with  its  disad- 
vantages as  well  as  advantages.  We 
have  examined  the  record,  and  are  of  the 
opinion  that  the  action  of  the  circuit 
court  of  appeals,  in  overruling  relator's 
motion  to  dismiss,  and  In  retaining  juris- 
diction of  tlie  case  of  Simon  Aibraham  v. 
Arthur  Gossln  on  appeal  before  it  from  the 
eighteenth  judicial  district  court  for  the 
parish  of  Lafourche  was  correct.  The 
nature  of  the  cause  of  action,  the  plead- 
ings as  a  whole,  and  the  absence  of  any  at- 
tempt In  thedlstrlct  court  to  prove  up  any 
claim  under  plaintiff's  allegations  of  dam- 
ages, all  unmistakably  show  that  those 
allegations  were  inserted  in  the  petition 
solely,  as  was  said  in  Poree  v.  Vallsche,  16 
La.  Ann.  292,  as  a  pretext  for  a  recourse 
to  this  court,  where  the  true  matter  in  dis- 
pute was  below  our  constitutional  Jurla- 
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diction.  In  addition  to  tbis,  relator'ti 
conree  aB  appellee  in  obtaining  from  tbe 
cleric  a  certificate  of  the  nnnflllnR  b;  de- 
fendant in  this  conrt  of  the  transcript  of 
appeal,  in  a  verj  clear  indication  that  be 
did  not  aeriODSly  com  plain  uf  the  judgment 
of  the  district  court,  or  propose  to  appeal 
from  it.  The  procuring  of  such  a  certifi- 
cate is  tbe  step  provided  by  the  Code  of 
Practice  as  that  preliminary  to  an  enforce- 
ment by  a  Judgment  creditor  of  tbe  Judg- 
ment as  rendered  below  in  bis  favor.  Code 
Pr.  art.  589. 

Relator's  claim  that  without  any  evi- 
dence whatever  in  the  record  upon  the  sub- 
ject of  attorneys'  fees,  and  with  no  at- 
tempt on  tbe  part  of  the  district  Judge  to 
fix  any  value  upon  such  services, an  appel- 
late court  is  authorized  and  Justified  for 
the  first  time  on  appeal  to  place  an  esti- 
mate upon  them,  is  not  well  founded. 
Courts  have,  to  a  limited  extent,  permit- 
ted their  professional  knowledge  of  tbe 
«nb)ect-roatter,  when  acted  upon  afilrma- 
tlv^y  by  the  lower  court  on  evidence  in 
tbe  transcript,  to  Influence  them  In  their 
judgment  on  appeal,  but  they  bave  not 
done  so  in  manner  and  form  nor  to  the  ex- 
tent advanced  here.  The  issue  presented 
to  as  by  tbe  relator  is  whether  or  nut  the 
circuit  court  of  appeals  is  now  entertain- 
ing jurisdiction,  and  will  continue  to  en- 
tertain jurisdiction,  by  way  of  appeal, 
over  a  case  in  which  It  has  no  Jurisdiction 
ratioae  materiiie.  We  hold  that  it  is  not 
only  not  doing  so,  but  that,  were  relator's 
case  btifure  tbls  conrt  on  appeal,  we  would 
be  constrained  fxproprio  mntu  to  dismiss 
the  appeal  to  tbia  court  for  want  of  juris- 
diction. For  tbe  reasons  herein  assigned 
it  Ib  hereby  ordered, adjudged,  and  decreed 
that  the  provisional  orders  and  writs 
beretofore  granted  and  issued  be  set  aside, 
and  relator's  application  be  rejected,  at 
hla  costs. 

(M  Ala.  537) 

BUXBAITM  et  al.  v.  MeOARLBT. 

(Supreme  Court  of  Alabama.    April  26,  1683.) 

EncncENT—PLBAsiNa— Costs. 

1.  In  ejectment,  defendant  may  withdraw 
a  plea  of  not  guH^,  and  file  a  demnrrer  to 
the  complaint. 

2.  In  ejectment,  pleas  of  not  guilty  and 
dtsdaimer  are  incompatible,  and  cannot  be 
pleaded  tocether. 

3.  Defendant  in  ejectment  filed  a  plea  of 
not  ^ilty,  but  withdrew  it,  and  demurred  to 
the  complaint.  Tlie  demurrer  was  sustained, 
and  the  complaint  amended,  whereupon  defend- 
ant filed  a  plea  of  disclaimer,  except  as  to  land 
specifically  described,  and  pleaded  not  guilty, 
and  adverse  possession  as  to  land  embraced 
within  the  l>onndaries  set  forth  in  the  plea  of 
disclaimer.  BM,  that  the  court  properly  de- 
nied a  motion  ta  strike  out  the  plea  of  dis- 
claimer based  on  the  gromid  that  the  plea  of 
not  guilty  to  the  original  complaint  was  an  ad- 
mission of  possession  as  to  the  lands  sued  for 
in  the  amended  complaint. 

4.  It  appearing  that  defendant  had  never 
diUmed  title  to  and  ownership  of  the  land  de- 
scribed in  the  amended  complaint,  but  that  he 
waa  in  possession  of  a  smaU  part  thereof,  his 
plea  of  disclaimer  was  not  sustained,  and  the 
eonrt  in  rendering  judgment  for  plaintiff  shonld 
have  allowed  him  costs. 

Appeal  from  district  court,  Lauderdale 
county;  W.  P.  Cbltwood,  Judge. 


Ejectment  by  Sara b  Buzbanm  and  an- 
other against  John  T.  McCarley.  From 
a  judgment  for  plaintiffs,  that  they  recov- 
er the  land,  but  denying  them  costs,  tbey 
appeal.    Modified. 

Emmet  O'Neal, for  appellants.  Simpson 
&  Jones,  for  appellee. 

COLEMAN,  J.  Plaintiffs,  appellants, 
Boed  in  ejectment  to  recover  a  small  strip 
of  land  of  about  three  acres.  To  the  com- 
plaint the  defeudant  at  first  entered  tbe 
plea  of  not  guilty.  By  leave  of  the  court, 
tbe  plea  was  withdrawn,  and  defendant 
demurred  to  tbe  complaint  for  Indeflulte- 
ness  In  tbe  description  of  the  land.  The 
court  sustained  the  demurrer,  and  plain- 
tiffs amended  the  complaint.  Th^re  was 
no  error  In  allowing  the  defendant  to 
withdraw  bis  plea  of  not  guilty,  and  file 
a  demurrer.  The  original  complaint  was 
defective  in  the  matter  to  which  the  de- 
murrer was  directed,  and  the  court  did 
not  err  in  sustaining  it.  To  tbecomplalnt 
as  amended  the  defendant  filed  four  pleas: 
First.  "That  he  disclaims  as  to  all  lands 
sued  for,  not  embraced  within  the  lands, 
described  as  follows."  Here  folio wn  cer- 
tain lots  and  parcels  of  lands,  described 
with  great  particularity.  The  second 
plea  was  as  follows:  "And  as  to  all 
landssued  for,embraced  within  the  bound 
arles  of  the  lands  in  the  first  plea  particu- 
larly described,  the  defendant  pleads  not 
guilty."  The  third  and  fourth  pleas  were 
adverse  possession  of  10  and  20  years  ol 
the  lands  described  in  the  first  plea.  The 
bill  of  exceptions  states  that  "to  his 
amended  complaint  defendant  filed  a  plea 
disclaiming  poBsession  of  tbe  laud  sued 
for."  A  plea  of  disclaimer  and  a  plea  of 
not  guilty  present  incompatible  defenses, 
and  cannot  properly  be  pleaded  together 
as  a  defense  to  the  recovery  of  tbe  same 
land  In  an  action  of  ejectment.  McQueen 
V.  Lampluy,  74  Ala.  408.  The  bill  of  excep- 
tions states  that  tbe  plaintiffs  objected  to 
the  filing  of  tbe  plea  of  disclaimer,  and 
moved  to  strike  It  from  tbe  file,  basing 
both  motions  upon  tbe  ground  that  the 
plea  of  not  guilty  to  the  original  com- 
plaint was  an  admlaslon  of  possession  as 
to  the  lands  sued  for  in  the  amended  com- 
plaint. The  reason  assigned  in  support 
of  the  motion  is  without  merit,  and  there 
was  nn  error  in  overruling  the  motion. 
The  case  was  tried  by  tbe  conrt  without 
tbe  intervention  of  a  jury.  It  Is  nowhere 
stated  what  was  the  issue  tried,  and  It  Is 
somewhat  ditbcult  to  determine  this  ques- 
tion from  tbe  Judgment  rendered.  "Tbe 
Judgment  entry  is:  "All  matters  In  con- 
troversy In  this  case  being  submitted  to 
the  court,  and  the  court,  after  hearing  the 
evidence  and  argument  of  counsel,  upon 
mature  consideration  of  the  same,  finds 
for  tbe  plaintiff  for  tbe  land  sued  for  in 
their  amended  complaint,  but  without 
cost  or  damages.  It  is  therefore  consid- 
ered by  the  court  that  the  plaintiff  have 
and  recover  of  tbe  defendant  the  Raid  land 
sued  for  in  said  amended  complaint,  to 
wit, "etc.,  "and  Judgment  is  hereby  ren- 
dered against  the  plaintlfl  for  cost,"  etc. 
It  we  consider  this  judgment  as  rendered 
apon  Issue  joined  upon  tbe  plea  of  dlsclaim- 
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er,  or  apon  "not  guilty,"  or  both  pleas, 
the  flnding  of  the  court  tor  the  plalntllT, 
"and  that  he  iwover  of  the  defendant  the 
land  sued  for,"  entitled  the  plaintiti  to  re- 
cover blacoat.  On  the  other  band,  il  Isaae 
was  joined  upon  the  plea  of  disclaimer, 
and  the  evidence  Bustained  tbe  plea,  then 
the  court  should  have  found  the  Issue  for 
tbe  defendant,  and  not  for  the  plaintiff,  as 
stated  in  the  ludgmeut  entry.  On  such 
finding  (or  tbe  defendant,  the  plaintiff  may 
bave  judgment  for  his  land,  but  without 
cost.  It  seems  clearirom  all  tbe  evidence 
that  tbe  defendant  has  never  claimed  title 
to  and  ownership  of  the  lands  described 
In  tbe  amended  complaint.  The  dispute 
seems  to  have  arisen  as  to  the  exact 
boondaries  of  tbe  parcel  of  land  sued  tor, 
and  as  to  whether  tbeylncluded  a  certain 
spring  of  water,  all  of  which  might  have 
been  nscertained  and  adjusted  by  a  careful 
survey,  without  recourse  to  litigation. 
The  proof  satisfactorily  shows  that  de- 
fendant was  In  the  actual  possession  and 
cnltivation  of  a  small,  fractional  part  of 
tbe  three  acres  sued  for  at  tbe  time  suit 
was  brought,  but  not  under  a  claim  of 
ownership.  To  this  extent  bis  plea  of  dis- 
claimer was  not  sustained  by  the  proof, 
and  the  plaintiff  was  entitled  to  bis  ver- 
dict for  chle  portion  of  tbe  land  at  least, 
and  bis  cost.  No  damages  were  proven. 
This  should  have  been  the  judgment  of 
the  court,  and  a  judgment  to  this  effect 
will  be  here  rendered,  giving  the  plaintiff 
bis  cost.    Corrected  and  affirmed. 


(98  Ala.  543) 

HOLLINGSWORTH  et  *L  ▼.  WALKER. 
(Supreme  Court  of  Alabama.    April  26,  189a) 
Debd  —  Efviiot   or   Sobbbndbb  to  Qkantob  — 

B^BCTHBNT— TlTLB  TO  DOPPOBT— AOTEBSB  FOS- 
SBSSION. 

1.  The  surrender  of  a  deed  does  not  revest 
title  In  tbe  grantor. 

2.  An  equitable  title  !■  not  available  to 
plaintiff  in  efectment 

3.  Title  by  adverse  possession  is  established 
by  evidence  of  the  taking  of  adverse  possession, 
and  the  continuation  thereof,  after  the  lapse 
of  one  or  two  years,  (or  what  would  have  been 
the  statutory  period,  had  possession  been  held 
dnrins  such  one  or  two  years,  since,  adverse 
possession  having  once  been  talcen,  it  will  be 
preanmed  to  oontinne,  in  the  absence  of  proof 
to  the  contrary. 

Appeal  fromcityconrtofQadsden;  John 
H.  Disque,  Judge. 

Action  by  Fannie  Hollingswortb  and 
others  against  L.  K.  Walker.  From  a 
lodgment  lor  defendant,  plaintiffs  ap- 
peal. Affirmed. 

Geo.  D.  Motley,  tor  appollants.  J.  A. 
Bllbro,  for  appellee. 

STONE.  C.  J.  This  ia  a  statutory  ac- 
tion for  tbe  recovery  of  lands  under  sec- 
tion 2(59e  of  tbe  Code  of  1880.  The  lands 
sued  tor  were  originally  tbe  property  of 
Jesse  C.  Leek,  under  whom  both  plaintiffs 
and  defendant  assert  title.  Tbe  plaintiffs 
are  the  beira  at  law  of  Josboa  R.  Walker, 
deceased.  Oh  tbe  29tb  day  of  May,  1877, 
Jesse  C.  Leek  and  wife  executed  a  deed  by 
which  they  conveyed  the  land  sued  for  to 
Josbna  R.  Walrke.    On  the  28tb  day  of 


September,  1880,  Josboa  R.  Walkw  and 
John  F.  Walker  together  carried  tbe  said 
deed,  and  surrendered  It,  to  said  Leek. 
On  that  day,  at  their  joint  request,  Leek 
and  wife  conveyed  tbe  same  lands  toJobn 
F.  Walker;  and  be,  tbe  said  John  F. 
Walker,  then  and  there  paid  to  Leek  $1,- 
200,  tbe  agreed  purchase  price  of  the 
land.  Early  In  the  year  1881  one  Patrick 
went  Into  possession  of  tbe  land,  and  oc- 
cupied and  cultivated  It  during  that  year. 
He  entered  under  a  contract  of  letting 
from  John  F.  Walker,  cultivated  as  his 
tenant,  and  paid  him  rent.  Up  to  this 
time,  neither  Joshua  R.  nor  John  F. 
Walker  had  ever  resiiled  on  the  land.  The 
proof  Is  not  very  specific  whether  any  one 
actually  occupied  the  lands  during  tbe 
years  1882  and  1888.  John  F.  Walker  test!- 
fled  that,  to  the  best  of  his  recollection, 
be  resided  on  the  lands  during  those 
years.  There  was  some  testimony  that 
John  F.  Walker  did  not  actually  live  on 
tbe  lauds  until  1884.  He  testified  for  him- 
self that  he  had  been  in  full  poBsessiun  of 
the  lands,  living  on  them,  and  claiming 
them  as  his  own,  for  more  than  lOyeara 
before  the  commencement  of  this  suit,— 
November  8,  1891,— and  had  rented  the 
lands,  and  collected  tbe  rents,  and  that 
Patrick,  tenant  for  tbe  year  1881,  went 
Into  possession  of  tbe  lands  under  falm 
He  testified  further  that  In  1888  or  1889 
be  moved  his  father,  Joshua  R.  IValker, 
on  the  place,  and  that  he,  said  Joshua 
R.,  lived  In  the  yard  with  the  witness  un- 
til be  died,  in  June,  1890.  There  was  no 
testimony,  other  than  what  is  here 
stated,  that  Joshua  K.  Walker  ever  lived 
on,  or  exercised  any  acta  of  ownership,  or 
asserted  any  claim  to,  the  lands,  after 
the  deed  was  made  to  John  F.  Walker, 
in  September,  1880.  or  that  during  that 
time  he  had  any  tenant  In  possession  oi 
said  lands,  or  any  part  of  them.  The 
surrender  bftck  of  the  deed  of  May  29, 1877, 
to  Leek,  did  not  have  tbe  effect  of  revest- 
ing title  In  tbe  latter.  Tbe  legal  title  stIU 
remained  In  Joshua  Walker.  Brady  v. 
Huff,  75  Ala.  80;  Smith  v.  Cockreli,  66  Ala. 
64;  Reavis  v.  Reavis,  &0  AIn.  60;  Gimon  v. 
Davis,  36  Ala.  689;  Klug  v.  Crocheron,  14 
Ala.  822.  It  follows,  that  In  the  execution 
of  the  deed  of  September.  1880,  the  legal 
title  was  not  conveyed  to  John  F.  Walk- 
er, bat  remained  in  Joshua  R.  Walker. 
We  say  nothing  of  tbe  equitable  rights 
which  would  vest  In  John  F.  Walker  by 
virtue  of  this  transaction,  as  testified  to. 
That  can  avail  nothing  In  this  action  at 
law.  So  the  sole  qaestlon  In  this  case 
is  whether  John  F.  Walker  has  acquired  a 
title  to  tbe  property  by  10  years'  adverse 
holding.  We  hold  that  a  fair  interpreta- 
tion of  the  testimony  shows  that  Johu  F. 
Walker  took  actual  posseaslon  and  con- 
trol of  the  lands  as  early  bb  tbe  first  of 
the  year  1881,  and  that  he  continued  to 
exercise  actual  dominion  over  tbe  lands 
up  to  the  time  of  the  bringing  of  this  suit, 
— more  than  10  years  afterwards.  We  do 
not  think  any  unfavorable  Interpretation 
can  be  placed  on  the  absence  or  uncer- 
tainty of  proof  as  to  who  actually  occu- 
pied the  lands  during  the  years  1882  and 
1888.  Tbe  natural  Inference  from  the  tes- 
timony la  that,  wbetbel-  tbe  said  John  F. 
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Walker  was  actnally  on  the  lands  daring 
those  years  or  not,  they  were  occnpied  by 
some  peniirn  In  bis  right.  Proof  of  the 
existence  at  a  given  time  of  a  statas  that 
iscontinaooa  in  its  nature  raises  the  pre- 
snmption  that  it  continues,  uuIum  there  Is 
some  testimony  showing  the  contrary. 
This  prevents  any  gap  In  the  contlnalty 
of  possession;  and  the  said  Joshua  B. 
WalkMr's  subseqnent  actual  occupancy  ol 
the  premises,  ander  the  extremest  riovv 
we  can  take  ol  tlie  testimony,  would  not 
iBteifere  wltb  the  continaed  independent 
possession  of  the  said  Jolin  F.  Walker. 
We  concar  with  the  city  court  in  holding 
the  defendant's  plea  of  10  years'  adverse 
poBseMlon  was  made  good.    Affirmed. 


(97  Abu  630) 

BLUTHENTHATi  et  al.  v.  MAGNUS. 
(Sapreme  Ck>art  of  Alabama.     Feb.  2,  1893.) 
Fbadul'lent  Co.wetancks  —  Bill  of  Sale— Re- 

TEXTION    OP    F08SESSI0N    BT  SeLLBB  —  BkNEVIT 

Reserved— EviuENCE. 

1.  Where  a  debtor  makes  a  bill  of  sale  to 
a  creditor,  and  takes  from  him  a  power  of  at- 
torney antborizing  him  to  retain  possession 
and  sell  the  same  for  the  latter,  and  deposit 
the  proceeds,  less  the  expense  of  selling.  In  a 
bank,  to  the  credit  of  sach  purchaser,  the  trans- 
action is  not  frandolent  on  the  ground  that 
there  is  an  implication  that  the  seller  was  to 
be  paid  for  his  services,  and  therefore  a  benefit 
was  reserved  to  him,  especially  where  the  evi- 
dence shows  there  was  no  express  agreement  to 
pay  for  snch  services. 

2.  Though  the  evidence  of  a  del>t  widch 
a  bill  of  sale  was  given  to  pay  lacks  the  clear- 
ness nsnally  reqnired  where  a  sale  is  attacked 
as  fraudulent,  a  finding  that  the  sale  was  not 
fraudulent  is  proper,  in  the  absence  of  evidence 
of  a  general  mtent  to  defraud,  or  that  the  in- 
debtedness to  creditors  assailing  it  was  pre- 
existinK. 

Appeal  from  city  court  of  Anniston;  B. 
F.  Cassady,  Judge. 

Action  in  attachment  by  Blutbenthal  ft 
Beckart  against  David  Wurtsbarger,  on 
an  account,  in  which  Joe  Magnus,  un  giv- 
ing a  claim  bond.lnstitDted  a  claim  to  the 
attached  property,  and  the  statutory  ac- 
tion was  commenced.  From  a  Judgment 
for  claimant,  plaintiffs  appeal.    Affirmed. 

The  testimoiiyfor  the  plaintiffs  tended  to 
show  that  at  the  timeof  the  levying  of  the 
attachment  the  defendant,  Wurtsbarger. 
was  in  the  storehouse  formerly  occupied 
by  him  in  conducting  a  retail  liquor  buai- 
neea,  but,  when  tbe  deputy  sheriff  attempt- 
ed to  levy  tbe  attachment,  Wurtzburger 
■aid  tbat  tbe  goods  were  not  his,  but 
were  tbe  goodsof  Mr. Magnus.  Theplain- 
tlils  introduced  tbe  two  following  papers, 
which  were  executed  on  tbe  same  day : 

"This  agreement,  made  and  entered  into 
this  30tb  day  of  April,  A.  D.  1R91,  by  and 
between  David  Wurtzburger,  party  of  the 
first  part,  and  J.  A.  Magnus,  party  of  the 
■ecuod  part,  witnesseth,  that  party  of  the 
second  part  bas  this  day  consigned  and 
delivered  to  tbe  party  of  the  first  part  tbe 
goods,  wares,  and  merchandise,  Bxtnres, 
and  glassware  in  tbe  storehouse  hereto- 
fore occupied  by  party  of  the  first  part, 
and  nnmliered  108  Tenth  street,  in  the  city 
of  ADDlston,  Ala.,  to  be  sold  by  party  of 
tbe  first  part  under  bis  license  as  a  retail 


dealer,  for  and  on  account  of  party  of 
the  second  part,  and  tbe  proceeds  of  such 
sales  to  be  deposited  each  day  in  the  bank 
of  Anniston  Loan  &  Trust  Company,  to  the 
credit  of  the  party  of  the  second  part;  the 
party  of  the  first  part  reserving  to  himself 
a  sufficient  amount  to  cover  necessary  ex. 
peuses  of  said  business,  a  statement  of 
which  said  expenses  shall  be  rendered  to 
party  of  the  second  part,  from  time  to 
time,  as  requested.  In  witness  whereof, 
the  parties  hereto  have  hereunto  set  tbeir 
bands  and  seals  on  this,  the  day  and  year 
first  above  written." 

"This  indenture,  made  and  entered  Into 
this  SOtb  day  of  April,  A.  D.  1891,  by  and  be- 
tween David  Wurtzburger,  party  of  the 
first  part,  and  J.  A.  Magnus,  party  of  tbe 
8e<:ond  part,  witnesseth,  tbat,  whereas  the 
party  of  tbe  first  part  Is  Justly  Indebted 
unto  tbe  party  of  tlie  second  part.  In  the 
Slim  of  nineteen  hundred  and  thirty-one 
and  forty-Alght  one-bundredths  dollars, 
(fl,931.48,)  which  is  now  due:  Now, 
therefore,  in  full  payment  and  satisfaction 
of  said  indebtedness,  the  party  of  tue  first 
part  bas  this  day  bargained  and  sold,  and 
does  by  these  presents  hereby  grant,  bar- 
gain, sell,  and  convey,  unto  the  party  of 
tbe  second  part,  all  tbe  goods,  wares, 
merchandise,  fixtures,  and  glasswares  now 
owned  by  party  of  the  first  part  In  the 
storehouse  No.  103  Tenth  street.  In  thecity 
of  Anniston,  Ala.,  a  fall  list  of  which  is 
bereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  hereof.  iSald  goods  have 
been  this  day  delivered  by  party  of  the 
first  part  to  the  party  of  tbe  second  part 
in  full  Ratisfaction  of  said  indebtedness, 
as  above  stated.  In  witness  whereof,  the 
party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  on  this,  the  day  and 
year  first  above  written." 

There  were  several  exceptions  reserved 
to  some  of  tbe  rulings  of  the  court  upon 
the  evidence  Introduced  by  tbe  claimant, 
but  the  decision  of  this  court  renders  it 
anneceasary  to  notice  them  in  detail.  Up- 
on the  introduction  of  all  the  evidence  the 
court,  without  the  intervention  of  a  Jury, 
rendered  Judgment  in  favor  of  the  claim- 
ant, and  the  rendition  of  said  Judgment  is 
assigned  as  error. 

McLeod  &  Tunstall,  for  appellants. 
Knox,  Bowie  &  Pelham,  for  appellee. 

HEAD,  J.  It  Is  clear  tbat  the  bill  of  sale 
of  David  Wurtzburger  to  appellee,  Magnus, 
and  tbe  power  of  attorney  of  Magnus  to 
bim  to  sell  the  goods  for  tbe  account  and 
benefit  of  Magnus,  were  executed  simul- 
taneously, as  parts  of  one  transaction,  and 
must  be  read  together  as  one  instTument, 
Jenkins  v.  Harrison,  66  Ala.  346.  Thus 
read,  their  effect  is  that  Wurtzburger  sold 
tbe  goods  to  Magnus,  and  agreed  to  retain 
and  sell  the  same  for  him,  and  pay  to  him, 
or  deposit  in  the  designated  bank  to  his 
credit,  the  proceeds,  lees  the  necessary  ex- 
penses to  be  Incurred  in  making  the  sales ; 
and,  in  consideration  thereof,  Magnus  dis- 
charged the  indebtedness  owing  him  by 
Wurtzburger.  In  such  a  transaction  there 
is  no  Implication  tbat  Wurtzburger  was 
to  be  paid  for  bis  services  to  be  rendered  in 
disposing  of  tlie  goods,  and  In  this  case 
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there  Is  no  evidence  of  any  ezpresa  agree- 
ment that  be  abould  be  paid  (or  the  same. 
The  evidence  Is  to  the  contrary.  The  ar- 
KDment,  therefore,  that  there  was  a  benefit 
reserve!!  to  Wurtzburger.In  the  form  of  an 
Implied  agreement  to  pay  bim  for  selling 
the  goods,  falls. 

We  find  no  evidence  that  the  sale  to 
Magnus  was  Infected  wltb  an  actually 
frand-alent  Intent  on  the  part  of  either 
seller  or  buyer.  It  Is  true  the  evidence 
going  to  eutabllsh  the  debt  which  the 
goods  were  sold  to  pay  is  not  given  with 
thatcIeurnessaDd  fullness  of  detail  usually 
required  when  such  sales  are  attacked  by 
existing  creditors  of  the  seller  as  fraudu- 
lent, but  plaintiffs  are  not  shown  to  have 
been  existing  creditors  of  Wurtsbnrger  at 
the  time  of  the  sale  in  question.  There  is 
no  evidence  when  their  debt  nas  created, 
and  we  cannot  ascribe  to  It  an  earlier  cre- 
ation than  the  day  the  attachment  was 
sued  out.  There  being  no  evidence  of  a 
general  intent  to  defraud  creditors,  plain- 
tiffs, being  regarded  as  subsequent  credit- 
ors, are  not  in  a  position  to  object  to  the 
general  and  indefinite  nature  of  the  proof 
of  thecousidurationof  the  sale.  Indeed, in 
such  case,  the  burden  is  not  upon  the  pur- 
chaser to  prove  the  consideration  at  all. 
We  concurin  the  finding  of  the  trial  court, 
and  its  judgment  is  atfirnied. 


(S»  Ala.  369) 

BIRMINGHAM  RAILWAY  &  ELBOTBIO 

QO.  v.  ALLEN. 
(Supreme  Court  of  Alabama.    Nov.  22,  1892.) 
Raidboad  Cohfanies — Peksonal  Injuries  —  Ac- 
tios BT  EmFLOTS  —  COXTBIBDTORY  NkOLIOENOB 
—  CONTINUINO    IN    SeKVICB    AFTER  KnOWLEDOB 

OF    Defects  —  C!ohplaint  —  BDFrioiBMCT  — 
Amendments. 

1.  There  is  no  statute  inhibitinz  amend- 
ments by  reference  to  and  adoption  of  specified 
portions  of  counts,  and  by  adding  thereto  aver- 
ments so  as  to  constitute  another  and  separate 
ooimt. 

2.  Where  a  demurrer  has  been  snstained  to 
a  complaint  consisting  of  a  single  connt,  amend- 
ments b7  the  addition  of  several  counts  by  ref- 
erence to  and  adoption  of  portions  of  the  orig- 
inal complaint  is  objectionable,  since,  by  sustain- 
ing the  demurrer,  such  complaint  is  annulled. 

3.  In  an  action  by  a  conductor  against  a 
dummy  railway  company  for  personal  injuries 
caused  by  the  train  running  into  an  open 
switch,  and  throwing  him  from  a  car,  a  count 
of  the  complaint  which  alleges  that  the  switcli 
from  the  main  line  into  the  siding  on  which 
the  train  ran  -was  negligently  allowed  to  be  and 
remain  without  a  lock,  or  other  proper  and  suf- 
ficient means  of  fastening,  and  was  not  kept 
sufficiently  locked  or  fastened,  states  a  cause 
of  action. 

4.  A  count  of  such  complaint  which  alleges 
that  such  switch  "was  negligently  allowed  to 
be  open,"  without  alleging  other  grounds  of 
negligence,  is  insufficient,  since  it  fails  to  show 
a  defect  in  the  ways,  works,  and  machinery  of 
defendant. 

5.  Where  plaintiff  had  been  in  the  employ 
of  defendant,  as  conductor,  for  a  year  prior  to 
receiving  his  iojuries,  and  knew  there  had 
never  been  a  lock  or  other  means  of  fastening 
such  switch  during  that  time,  be  is  guilty  of 
such  contributory  negligence  as  precludes  a  re- 
covery. 

6.  Code,  {  2590,  known  as  the  employers' 
liability  act,  and  jproviding,  inter  alia,  that  the 
employer  is  not  hable  if  the  employe  knetv  of 


the  defect  causing  the  injury,  and  failed  within 
a  reasonable  time  to  give  Information  thereof 
to  his  snperior,  "unless  he  was  aware  liiat  liie 
master  or  employer  or  such  superior  already 
knew  of  such  defect,"  does  not  change  the  doe- 
trine  of  volenti  non  fit  injuria.  Railroad  Co. 
V.  Holbom,  4  South.  Rep.  146,  84  Ala.  133,  and 
Rfdlroad  Co.  v.  Walters,  8  South.  Rep.  857, 
91  Ala.  485,  overruled. 

Appeal  from  city  court  of  Birmingham; 
WllUam  W.  Willierson,  .fudge. 

Action  by  W,  L.  Allen  against  the  BIr. 
mingham  Railway  &  Electric  Company  to 
recover  damages  for  personal  Injuries 
caused  by  defendant's  negligence.  From  a 
Judgment  entered  on  the  verdict  of  a  Jury 
in  favor  of  plalntilf,  defendant  appeals. 
Reversed.  Application  for  rehearing  de- 
nied.   ' 

The  complaint,  as  originally  filed,  con- 
tained bnt  one  count,  which  was  in  the 
following  language:  "The plaintiff  claims 
of  the  defendant  fifteen  thousand  dollars, 
for  that  heretofore,  on,  to  wit,  Ist  day  of 
July,  1891,  defendant  was  operating, 
running,  managing,  and  controlling  a 
certain  railway  known  as  the  Bust  Lake 
Dummy  Line,  running  from  Birmingham, 
In  an  easterly  direction,  to  and  by  Fritch- 
man's  Oarden,  to  East  Lake,  Ala. ;  that 
on  said  day  plaintiff  was  in  tbe  service/  or 
employment  of  defendant  in  tbe  capacity 
of  conductor  on  a  certain  train,  composed 
of  a  steam  locomotive  engine  and  certain 
cars,  which  was  then  and  there  being  run 
over  and  along  said  railway  by  defend- 
ant; that  when  said  train  reacbod  a  point 
on  said  railway  at  or  near  said  Fritch- 
man'B  Garden  It  run  from  the  main  line 
onto  a  switch  or  siding,  and  plaintiff,  by 
reason  thereof,  was  thrown  Irom  one  of 
said  cars,  on  which  car  plaintiff  then  and 
there  was  in  the  performance  of  bis  duty 
as  conductor  as  aforesaid,  and  plaintiff's 
leg  was  fractured,  bis  hip,  shoulder,  and 
head,  and  various  other  purtsof  his  body, 
bruised  and  lacerated,  and  plaintiff  was 
otherwise  seriously  and  permanently  in- 
jured. By  reason  ol  his  said  injuries,  plain- 
tiff suffered,  and  continues  to  suffer,  great 
mental  and  physical  pain,  and  loss  of 
time,  and  plaintiff  was  rendered  less  able 
to  work  and  to  earn  money,  and  was  put 
to  great  expense  for  medicine,  medical  at- 
tention, care,  and  nursing,  and  plaintiH 
avers  that  his  said  ir.jurlesare  permanent. 
Plaintiff  avers  that  defendant  negligently 
caused  or  allowed  the  track  of  said  rail- 
way at  or  nearsaid  switch,  or  said  switch, 
to  be  in  a  defective  condition,  and  tbe  said 
accident,  and  plaintiff's  said  injuries,  re- 
sulted therefrom.  Plaintiff  further  avers 
that  said  accident,  and  plaintiff's  said  in- 
juries, were  caused  by  reasou  of  defects  In 
the  condition  of  the  ways,  works,  ma- 
chinery, or  plant  connected  with  or  used 
In  said  bnslnesH  of  defendant,  vis.:  Said 
switch  was  in  a  defective  condition.  Said 
track  at  or  near  said  switch  was  in  a  de- 
tective condljtlon.  8aid  switch  was  negli- 
gently allowed  to  be  open.  Said  switch 
was  allowed  to  be  and  remain  without  a 
lock,  or  other  proper  and  suf13cient  means 
for  fastening  the  same.  Said  switch  was 
negligently  allowed  to  be  and  remain 
without  a  light,  or  other  proper  and  sutfi- 
clent  means  by  which  it  could  be  told  by 
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the  engineer  or  flrenian  on  aaid  train 
which  way  said  switch  was  set.  The  Bald 
defects  arose  from,  or  bad  not  been  dis- 
covered or  remedied  owing  to,  the  neg- 
ligence ot  defendant,  or  of  some  person  In 
the  service  of  defendant,  and  intrusted  by 
it  with  the  duty  of  seeing  that  said  ways, 
works,  machinery,  orplant  were  in  proper 
condition.  Plaintiff  further  avem  that 
said  accident  and  his  said  injuries  were 
caused  by  reason  of  the  negligence  of  a 
person  in  the  service  or  employment  of 
defendant,  who  had  the  charge  or  con- 
trol of  said  switch,  viz.  said  person  negli- 
gently caused  or  allowed  said  switch  to 
be  then  and  there  open.  Plaintiff  further 
avers  that  said  accideut  and  bis  said  in- 
Juries  were  caused  by  reason  uf  the  negli- 
gence of  a  person  In  the  service  or  employ- 
ment uf  defendant,  who  then  and  there 
bad  the  charge  or  control  of  said  engine, 
vit.  said  person  negligently  caused  or  al- 
lowed said  engine  pulling  said  train  to  run 
upon  or  through  said  switch. .  All  to 
plalntlH'sdamageflfteen  thousand  dollars. 
Hence  this  suit." 

The  defendant  filed  several  demurrers  to 
this  count  of  the  complaint,  whicb  were 
confessed  by  the  plaintiff.  Thereupon  the 
plaintiff  amended  the  original  complaint 
as  follows:  'Comes  the  plaintiff  in  the 
above-styled  cause,  and,  by  leave  of  the 
court  first  had  and  obtained,  amends 
bis  complaint  by  adding  thereto  the  fol- 
lowing additional  counts :  Second  count. 
PlaintiO  refers  to  and  adopts  as  a  part  uf 
this  second  count  all  tbat  part  of  the  first 
count,  from  the  beginning  thereof  down  to 
and  including  the  words,  'that  bis  said  in- 
juries are  permanent,'  where  they  first  oc- 
cur In  said  count;  and  plaintiff  further 
avers  that  said  accident,  and  plaintiff's 
Bald  Injuries,  were  caused  by  reason  of  de- 
fects in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or 
used  In  said  businesB  of  defendant,  viz. 
the  switch  from  the  main  Ifne  into  the 
siding  Into  which  said  train  ran  as  aforesaid 
was  In  a  defective  condition.  The  said 
defects  arose  from,  or  had  not  been  dis- 
covered or  remedied  owing  to,  the  negli- 
gence of  defendant  or  ot  some  person  In 
the  service  of  defendant,  and  intrusted  by 
it  with  the  duty  of  seeing  that  said  ways, 
works,  machinery, or  plant  were  in  proper 
condition.  Third  count.  Plalntifl  refers  to 
and  adopts  as  a  part  of  this  third  count  all 
of  the  second  count  of  this  complaint,  ex- 
cept the  following  sentence  thereof:  'The 
switch  from  the  main  line  Into  the  siding 
onto  which  said  train  ran  as  aforesaid  was 
In  a  defective  condition. '  And  plaintiff  in- 
serts as  a  part  of  this  third  count,  in  lieu  of 
said  sentence,  and  inthecorresponding  po- 
sition of  said  sentence,  thefollo  wing  words, 
viz.:  'The  switch  from  the  main  line  into 
the  siding  onto  which  said  train  ran  as 
aforesaid  was  negligently  allowed  tobeand 
remain  without  alock.orother  proper  and 
snfflcteut  means  of  fastening  the  same,  and 
the  same  was  not  kept  sufflciently  locked 
orfastened.'  Fonrthconnt.  PlaintlR refers 
to  and  adopts  as  a  part  ot  this  the  fourth 
count  of  his  complaint  all  of  the  second 
count  of  this  complaint, except  the  follow- 
ing sentence  thereof,  vis.:  'The  switch 
frnm  the  main  line  into  the  aiding  onto 


which  said  train  ran  as  aforesaid  was  In 
adefectlvecondltion;'  and  plaintiff  inserts 
as  a  part  of  this  fourth  count,  in  lieu  of 
said  sentence,  and  in  the  corresponding 
position  of  said  sentence,  the  fullowlog 
words,  viz. :  'The  switch  from  the  main 
line  into  the  siding  onto  which  said  train 
ran  as  aforesaid  was  negli<;ently  allowed 
to  be  open.'  Fifth  count.  Plaintiff  refers 
to  and  adopts  as  a  part  of  this,  the  fifth 
count  of  his  complaint,  all  of  the  second 
count  of  his  complaint  except  the  follow- 
ing senl'ence  thereof,  viz.:  'The  switch 
from  the  main  line  Into  the  siding  onto 
which  said  train  ran  us  aforesaid  was  in 
a  defective  condition ;'  and  plaintiff  in- 
serts as  a  part  of  this  fifth  count, in  lieu  of 
said  sentence,  and  In  the  corresponding 
position  of  said  sentence,  the  following 
words,  vis. :  'The  switch  from  the  main 
line  into  the  siding  onto  which  said  train 
ran  as  aforesaid  was  negligently  allowed 
to  be  and  remain  without  a  lluht.  target, 
or  other  proper  and  sufficient  means  by 
which  it  could  be  told  by  the  engineer  or 
fireman  on  said  train  whicb  way  said 
switch  was  set.'  Sixth.  Plaintiff  refers  to 
and  adopts  as  a  part  of  this,  the  sixth 
count  of  his  complaint,  all  tbat  part  of  the 
first  count  of  the  complaint,  from  the  be- 
ginning thereof  down  to  and  including 
tbe  words,  'That  bis  said  injuries  are  per- 
manent;' and  plaintiff  further  a  vprs  that 
said  accident,  and  his  said  injuries,  were 
caused  by  reason  of  the  negligence  of  a 
person  in  the  service  or  employment  of  de- 
fendant, who  had  the  charge  or  control  of 
said  switch  and  siding,  and  of  the  switch 
leading  from  tbe  main  line  Into  said  sid- 
ing, viz.  said  person  negligently  caused  or 
allowed  same  to  be  so  set  that  said  train 
ran  Into  said  siding  as  aforesaid." 

Defendant  demurred  to  the  second  count 
of  the  complaint,  and  assigned  the  follow- 
ing grounds  of  demurrer  thereto,  viz.: 
"(1)  There  are  no  facts  averred  in  said 
count  of  said  complaint  which  show  tbat 
plaintiff  was  in  sucb  relationship  to  de- 
fendant at  tbe  time  of  bis  injury  that  de- 
fendant owed  him  the  duty  to  keep  its 
switch  in  proper  condition.  (2)  There  are 
no  facts  averred  in  said  count  of  said  com- 
plaint whicb  show  in  what  the  alleged  de- 
fect consisted.  (3)  Said  count  Is  incom- 
plete, indefinite,  and  uncertain."  Defend- 
ant demurred  to  tbe  third  count  of  the 
complaint  on  the  same  grounds  as  to  the 
second  of  the  complaint,  and.  In  addition 
thereto,  the  following:  "(4)  There  is  no 
averment  of  any  facts  which  show  with 
Buiflclent  certainty  tbat  it  was  the  duty 
of  defendant  to  keep  a  lock  on  its  switch, 
and  to  keep  its  switch  locked.  Defendant 
demurs  to  the  fourth  count  of  tbe  com- 
plaint for  the  same  reasons  as  to  tbo  sec- 
ond count  thereof,  and,  in  addition  there- 
to, tbe  following:  (4)  There  is  no  aver- 
ment of  any  tacts  which  show  that  an 
open  switch  was  a  defect  in  tbe  ways, 
works,  machinery,  or  plant  ot  defendant. 
(6)  There  is  no  averment  of  any  facts 
which  show  that  it  was  the  duty  of  de- 
fendant to  keep  its  switch  closed."  De- 
fendant demurred  to  the  fifth  count  ot  tbe 
complaint,  and  assigns  the  same  causes 
of  demurrer  as  are  assigned  to  tbe  second 
count,  and,  in  addition  thereto,  tbe  fol- 
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lowlnff.  vli.:  "(4)  There  are  no  factH 
averred  which  abow  with  safficlent  cer- 
tainty that  It  was  the  daty  ot  defendant 
to  keep  Its  switch  Uichted,  or  to  have  a 
tarKet  or  other  appliance  by  which  the 
engineer  and  fireman  could  see  how  the 
switch  was  turned."  Defendant  demurred 
to  The  sixth  count  of  the  complaint,  and 
a^slKns  the  same  causes  of  demurrer  as 
are  assigned  to  the  second  count,  and.  In 
addition  thereto,  the  following,  vis.:  "(4) 
It  la  not  averred  in  said  count  ot  said  com- 
plaint, witb  BufBcient  certainty,  who  the 
person  was  who,  it  is  alleged,  was  In  the 
service  and  employment  of  defendant,  who 
bad  charge  of  said  switch,  and  who  negli- 
gently caused  or  allowed  said  switch  to 
be  open."  These  demurrers  were  all  over- 
ruled by  the  court,  and  Issue  was  there- 
upon Joined  on  the  pleas  of  the  general  la- 
sne  and  contributory  negligence. 

The  facts,  as  disclosed  by  the  bill  of  ex- 
ceptions, were  that  the  plaintiff  was  a  con- 
ductor on  H  dummy  train  of  defendant 
which  was  on  Its  way  from  East  Lake  to 
Birmingtaam  about  7:15  o'cloclc  on  the 
evening  uf  the  Ist  of  July,  1891;  that  the 
train,  as  it  was  passing  a  side  traclc  at 
Fritcbman's  Garden,— a  station  on  the 
line  between  East  Lake  and  Birmingham, 
—ran  into  an  open  switch  onto  the  side 
track.  The  appellee  was  standing  on  the 
front  platform  of  the  front  coach  next  to 
the  engine,  where,  according  to  the  testi- 
mony of  defendant,  h*>  was  standing  with- 
out holding  to  anything,  and  where  he 
had  gone,  according  to  bis  statement,  to 
collect  tbe  fare  of  a  passenger  he  thought 
was  on  the  platform,  and  that  as  tbe  train 
was  diverted  from  astraight  line  the  lurch 
occasioned  thereby  caused  bira  to  be 
thrown  off  of  tbe  platform,  and  be  re- 
ceived tbe  injuries  complained  of.  The 
negligence  complained  of  was  that  there 
was  uo  lock  on  tbe  switch,  nor  was  there 
a  target  or  light  thereon.  As  is  stated  in 
the  opinion,  the  undisputed  evidence  was 
that  the  plaintiff  was  in  the  employment 
of  the  defendant  for  13  months,  and  that 
during  that  time  there  had  never  been  a 
lock  on  the  switch,  nor  light  nor  target 
thereon,  and  that  this  was  known  to  tbe 
plaintiff.  There  were  several  exceptions 
reserved  by  tbe  defendant  to  the  rulings 
of  tbe  court  upon  the  testimony,  but  the 
opinion  of  theconrt  renders  it  unnecessary 
to  notice  these  rulings  In  detail.  Among 
the  written  charges  which  were  requested 
by  the  defendant,  and  to  the  refusal  to 
give  each  of  which  the  defendant  duly  ex- 
cepted, were  the  following:  (8)  "That  If 
the  jury  believe  from  the  evidence  that  It 
was  dangerous  to  use  the  switcb  without 
a  lock,  and  that  the  plain  tiff  bad  been  rnn- 
uing  over  the  road  for  a  year  with  full 
knowledge  that  there  was  no  lock  on  said 
switch,  then  I  charge  you  that  It  would 
be  negligence  for  him  to  stand  npon  tbe 
front  platform  wlthont  holding."  (9)  "If 
the  Jury  believe  that  the  plaintiff  knew 
that  the  defendant  did  not  have  a  switcb 
lock  on  the  switch  through  which  tbe 
train  ran  for  twelve  months  prior  to  the 
accident,  and  did  not  communicate  such 
fact  to  anyone  In  tbe  serviceof  the  defend* 
ant  superior  to  bim,  they  most  find  for  de- 
fendant."   (17)  "That  if  tM  JarybeUeve 


from  the  evidence  that  it  was  dangerons 
to  operate  defendant's  railroad  wTtbout 
a  lock  on  tbe  switch  mentioned  In  tbe  com- 
plaint, and  that  plaintiff  bad  been  running 
on  said  road,  as  conductor  or  otherwise, 
for  near  one  year  or  mofe  before  the  al- 
leged injury,  with  full  knowledge  that  said 
switch  bad  nolockou  the  same,  and  if  yon 
further  believe  that  plain tllT  went  out,  and 
stood  upon  tbe  platform  of  one  of  defend- 
ant's cars,  without  holding  to  something, 
if  he  could  have  held  to  something,  then  I 
charge  you  that  plaintiff  was  guilty  of 
negligence;  and  it  you  believe,  it  be  had 
held  onto  something  which  beconld  hove 
held  onto,  while  on  the  platform,  he  would 
not  have  fallen  off,  and  been  injured,— then 
I  charge  you  that  your  verdict  muat  l>e 
for  defendant."  There  were  many  other 
charges  asked  by  tbe  defendant,  and  re- 
fused by  the  court,  and  to  tne  refusal  to 
give  each  of  which  tbe  defendant  separate- 
ly excepted,  but  it  is  not  deemed  necessary 
to  set  them  out  in  this  statement. 

Hewitt.  Walker  &  Porter,  for  appellant. 
Bowman  &  Harsh,  for  appellee. 

COLEMAN,  .T.  The  action  is  to  recover 
damages  for  personal  Injuries.  It  is  mncb 
the  better  practice,  when  a  complaint  Is 
amended,  to  set  out  in  full  tbe  complaint 
or  count  as  amended,  nnless  the  amend- 
ment In  of  such  a  character  that  it  may  be 
readily  made  by  a  mere  Interlineation. 
We  have,  however,  never  construed  the 
statute  allowing  amendments  so  strictly 
tki  to  bold  that  the  pleader  may  not  by 
reference  to  one  count  in  tbe  complaint 
adopt  a  certain  specified  portlun  of  an- 
other, and  add  to  It  averments  so  as  to 
constitute  another  and  separate  count. 
The  complaint  is  subject  to  another  objec- 
tion. As°  originally  fonnd,  there  was  but 
a  single  count.  The  court  sustained  a  de- 
murrer to  the  complaint.  The  effect  of  the 
judgment  sustaining  the  demurrer  was  to 
annul  and  hold  for  naught  the  complaint 
In  Its  then  condition.  Until  amended,  or 
a  new  complaint  filed,  there  was  no  1st 
count  before  the  court.  The  complaint 
was  amended  by  adding  thereto  a  2d,  Sd, 
4th.  6th,  and  Qth  count.  Each  of  these 
amendatory  counts  refers  tu  and  adopts 
as  a  part  of  these  respective  conntsa  speci- 
fled  portion  of  thelast  orprecedlngcounts. 
We  will  consider  the  sufficiency  of  the 
counts  npon  which  the  trial  was  had: 

The  third  count  adopted  a  portion  of  the 
first,  and  the  whole  of  tbe  second,  with 
the  exception  of  a  single  sentence.  Written 
out  consecutively  in  full,  it  reads  as  fol- 
io ws :  "  Tbe  plaintiff  claims  of  tbe  defend- 
ant  fifteen  thousand  dollars,  for  that  here- 
tofore, on,  to  wit,  ist  day  of  July,  1891,  de- 
fendant was  operating,  running,  mana- 
ging, and  controlling  a  certain  railway 
known  as  the  East  Dnmmy  Line,  running 
from  Birmingham, In  an  easterly  direction, 
to  and  by  Fritcbman's  <3arden,  to  East 
Lake,  Ala.;  that  on  said  day  plaintiff  was 
in  the  service  or  employment  of  defend- 
ant, in  tbe  capacity  of  conductor  on  a  cer- 
tain train,  composed  of  a  steam  locomo- 
tive engine  and  certain  cam,  which  were 
then  and  there  being  run  over  and  along 
said  railway   by  defendant;   that  when 
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■aid  train  reached  a  point  on  Bald  railway 
at  or  near  aald  Fiitchoian's  Garden  It  ran 
from  the  main  line  Into  a  switch  oraldinK. 
and  plaintiff,  by  reason  thereof,  was 
thrown  from  one  of  said  cars,  on  which 
car  plaintiff  then  and  there  waa,  in  the 
perforrannce  ol  blB  duty  as  cunduntor  as 
afore«ald;  and  plaintiff's  leg  waa  frac- 
tared,  his  hip, shoulder,  and  head,  and  ra- 
rlous  other  parts,  braised  and  lacerated, 
and  plaintiff  was  otherwise  seriously  and 
permanently  in}amd.  By  reason  of  his 
said  injuries,  plaintiff  suffers,  and  con- 
tinaea  to  snfler,  great  mental  and  physical 
pain  and  loss  of  time,  and  plalntlB  was 
rendered  less  able  to  work  and  to  earn 
money,  and  was  put  to  great  expense  tor 
medicine,  medical  attention,  care,  nnd 
unrstnic,  and  plaintiff  avers  that  bis  said 
injoriea  are  permanent;  and  plaintiff  fnr- 
tber  avers  that  said  accident,  and  plain- 
tiff's said  injuries,  were  caoded  by  reason 
of  defects  in  the  condition  of  the  ways, 
works,  machinery,  -or  plant  connected 
with  or  nsed  In  said  business  of  defendant, 
vis.  the  switch  from  the  main  line  into  the 
siding  onto  which  said  train  ran  as  afore- 
said was  negllKently  allowed  to  be  and  re- 
main withont  a  lock,  or  other  proper  and 
aofficient  means  of  tastenine  thesarae,  and 
the  same  was  not  kept  sa£Bciently  locked 
or  fastened.  The  said  defects  arose  from, 
and  had  not  been  discovered  or  remedied 
owlns  to,  the  negllgencee  of  defendant,  or 
of  some  person  in  the  service  of  defendant, 
and  intrnsted  by  it  with  the  duty  of  sedng 
that  said  ways,  works,  machinery,  or 
plant  were  in  proper  condition."  The 
words,  "and  the  same  was  not  kept  sufi9- 
ciently  locked  or  fastened,"  may  be  strick- 
en oot  as  mere  snrplusage,  and  enough  re- 
mains to  conatitute  a  good  count.  Wedu 
not  think  these  words,  in  the  connection 
used,  indicate  that  the  plaintiff  sought  a 
recovery  for  negligence  In  not  having  the 
switch  locked  or  fastened,  but  rather  that 
it  was  not  locked  or  fastened.  In  conse- 
quence of  the  allegation  that  there  was 
neither  lock  nor  fastening  to  the  switch. 
Whether  a  lock  or  proper  fastening  was 
sach  a  component  part  of  a  switch  as  that 
the  failure  to  provide  it  rendered  the  com- 
pany liable  for  injuries  resulting  therefrom 
would  depend  upon  the  proof.  Upon  this 
queatioD  the  rule  is  clearly  laid  down  in 
Kallroad  Co.  t.  Hall.  91  Ala.,  on  page  121, 
8  SoDth.  Bep.  874.  where,  in  reference  to 
"whipping  straps,'' the  court  sal  J:  "is 
it  so  manifestly  servlneableastocominand 
the  consensus  of  in  telllgent  railroad  men, 
BO  generally  as  that  it  cannot  be  reasona- 
bly  ignored  or  disregarded  ?  Or  is  its  util- 
ity disbelieved  and  disallowed  In  the  man- 
agement of  many  well-governed  and  well- 
regalated  railroads?  If  tbls  question  be 
debatable,  and  skilled  railroad  men  bon- 
eatiy  differ  in  Judgment  as  to  the  utility 
of  this  or  any  other  cautionary  appliance, 
and  differ  to  such  extent  as  that  many 
well-regulated  railroads  abstain  from  their 
use,  then  such  abstinence  la  not  legal  neg- 
ligrace. "  in  the  Case  of  Hall  the  principle 
was  applied  to  ruada  commonly  designat- 
ed railroads.  In  the  present  case  the  road 
ia  designated  and  distinguished  ns  a  duui- 
my  road,  bat  there  can  be  no  differenee  In 
tile  appUcation  uf  the  principle.    If  it  be 


shown  that  the  oraiaolon  to  provide  a 
lock  or  proper  fastening  for  the  switch 
was  culpable  negligence,  and  the  negli- 
gence arose  as  averred  in  the  complaint, 
and  the  ajvitcb  waa  displaced  by  an  inter- 
meddler,  aucb  displacement  would  not  be 
necessarily  such  an  intervention  of  an  in- 
dependent Intervening  cause  as  to  ctmsti- 
tote  the  sole  proximate  cause  of  the  inju- 
ry. The  evident  purpoae  of  the  nse  of 
locks  or  fastenings  is  to  make  the  switch 
reasonably  safe  against  the  interference 
of  or  displacement  by  trespassers,  as  well 
as  accidental  canaes.  In  such  cases,  ordi- 
narily, the  neglect  of  the  defendant  in  fail- 
ing to  provide  locks  or  fastenings  would 
be  regarded,  at  least,  as  Jointly  contribu- 
ting to  the  result. 

The  fourth  count  ia  clearly  defective. 
The  averment  that  the  switch  "  was  negli- 
gently allowed  to  be  open  "does  not  show 
a  defect  in  the  ways,  works,  and  machin- 
ery of  the  defendant  corporation.  Nei- 
ther has  aucb  an  averment  any  legal  or 
proper  connection  with  the  person  whose 
duty  it  is  to  see  that  the  ways,  works,  and 
machinery  were  in  proper  condition. 
Tbls  coaat  demonstrates  the  danger  and 
confusion  likely  to  arise  io  pleading  by 
adopting  portions  of  other  counts  by  a 
mere  rererence  to  them.  The  safe  practice 
la  to  draw  the  coonta  in  full,  aa  oneentlre- 
ty.  With  the  exception  of  thedefect  point- 
ed out  in  another  part  of  this  opinion,  the 
other  counts  are  sufficient,  and  the  demur- 
rer properly  overruled. 

The  evidence  shows,  without  dispute, 
that  plaintiff  bad  been  in  the  employ  of 
the  defendant  as  conductor  for  a  year. 
He  testifled  himself  "  that  the  switch  had 
no  light  or  target  on  it,  and  had  not  since 
J  bad  been  running  on  the  road.  There 
never  had  been  a  lock  or  means  of  fasten- 
ing on  it  since  I  went  on  tbe  road, — a  pe- 
riod of  twelve  months.  I  had  been  run- 
ning on  the  road  for  twelve  months. "  In 
tbe  cane  of  Railroad  Co.  t.  Bradford.  86 
Ala.  674,  6  South.  Rep.  90,  tbe  court  uses 
this  language:  "Contributory  negligence 
which  would  defeat  an  action  might  have 
consisted  of  a  failure  on  the  part  of  the 
plaintiff,  either  to  reasonably  give  notice 
of  the  defect  In  appliances  used  in  lila  em- 
ployment, or  of  the  negligence  of  hia  snpe- 
riors,  if  known  to  him,  which  produced 
the  injury,  or  of  a  fallare,  after  having 
given  such  notice,  to  quit  the  service  to 
which  such  defect  or  negligence  was  inci- 
dent, after  a  reasonable  time  bad  elapsed 
for  its  correction. "  In  Rail  way  Co.  v.  Da- 
vis, (Ala.)  9  Uonth.  Rep.  254.  the  principle 
ia  thus  clearly  stated:  "The  duty  of  the 
company  to  this  class  of  its  employes  is 
to  provide  a  roadway  in  all  respects  rea- 
sonably sale  for  the  running  of  its  trains 
and  the  performance  of  the  functions  im- 
posed upon  them  by  tbe  exigencies  of  the 
service;  and  they  have  a  right  to  assume, 
withont  inqniry  or  Investigation,  that 
this  duty  has  been  discharged.  Tbe  onus 
of  inquiry  or  Investigation  is  not  upon 
them.  II,  aa  matter  of  fact,  they  knew  of 
unsafe  conditions  in  any  of  theae  partic- 
ulars, and  continue  in  the  service  after  tbe 
lapse  of  a  reasonable  time  for  tbe  defects 
to  be  remedied  or  removed,  they  assume 
tbls  additional  risk,  ttaoogb  originally  not 
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Incident  to  their  employment."  Many 
caues  are  cited  in  support  of  the  proposi- 
tion, and  It  Is  manifestly  just.  If  It  be 
conceded  that  the  failure  tu  provide  a  lock 
or  proper  fastening  for  the  switch  be  a 
culpable  defect,  there  are  no  facts  in  the 
present  record  which  relieve  the  plaintiff 
from  being  held  sniity  of  contributory 
ncKllgence,  nnder  the  inflaence  of  the  fore- 
going principles.    Beversed  and  remanded. 

On  Rehearing. 

(Hay  18,  1893.) 

The  evidence  is  conclasive,  and  without 
conflict,  that  the  plaintiff  voluntarily,  and 
without  objection,  continued  In  the  em- 
ployment of  the  defendant,  for  a  period  of 
12  months,  in  the  almost  daily  use  of,  and 
with  a  full  knowledge  of  the  defect  in,  the 
ways,  works,  and  machinery  alleged  to 
have  caused  the  injury.  Under  this  proof 
the  court  held  that  the  plaintiff  was  guilty 
of  contributory  negligence.  We  are  now 
asked  to  revise  this  conclusion.  Consid- 
ered in  connection  with  the  evidence,  as  a 
general  proposition  of  law,  the  rule  assert- 
ed is  sustained  by  an  overwhelming  array 
of  authorities.  In  the  case  ot  Bush  v. 
Ballroad  Co.,  (Kan.)  12  Pac.  Rep.  6ii2,  the 
court  uses  this  language:  "There  are 
cases  where  a  servant,  knowing  the  dan- 
ger, may  nevertheless  recover,  but  this  Is 
not  one  uf  the  cases.  ITsuaily,  where  some 
instrument  or  appliance  has  become  un- 
safe from  use,  or  otherwise,  and  the  dan- 
ger from  Its  use  Is  not  imminent  or  obvi- 
ous, the  servant  may  continue  In  his  mas- 
ter's employment,  and  use  it  for  a  short 
time,  with  the  expectation  that  the  mas- 
ter will  restore  the  defective  Insirnment 
or  appliance  to  Itsformer  condition.  Also, 
when  the  master  htas  been  informed  with 
regard  to  some  defect  In  some  instrument 
or  appliance,  and  he  agrees  to  remedy  the 
defect,  the  servant  may  continue  for  a  rea- 
sonable time  in  the  master's  employment, 
so  as  to  give  bim  an  opportunity  to  fulfill 
bis  promise.  Also,  when  the  danger  Is 
one  to  which  the  servant  is  not  exposed 
In  the  ordinary  course  of  his  employment, 
but  one  which  be  is  at  the  time  required 
immediately  to  encounter  by  a  special 
command  by  bis  master,  or  of  a  superior 
servant,  without  time  for  reflection  or 
choice  on  the  part  of  the  servant,  he  may 
obey  the  command  without  being  guilty 
of  contributory  negligence,  or  without  for- 
feiting bis  right  to  recover  In  case  Injury 
results.  But  not  one  of  these  cases  is  the 
present  case.  The  plaintiff's  intestate 
could  have  had  no  hope,  in  the  present 
case, that  the  railway's  tracks  would  ever 
be  changed.  There  was  no  promise  that 
tbey  would  be  changed.  Tbey  were  just 
as  they  were  when  originally  construe  ted; 
and,  in  the  ordinary  course  of  his  employ- 
ment, the  plaintiff's  intestate  was  using 
them  every  day,  and  knew  that  he  must 
souse  them  everyday."  Under  the  evi- 
dence It  was  held  to  be  a  question  of  law 
for  the  court,  and  that,  as  to  plaintiff,  the 
defendant  was  not  guilty  of  culpable  negli- 
gence. In  the  case  of  O'Rorke  v.  Railroad 
Co.,  22  Fed.  Rep.  18»,  Brewer,  J.,  uses  the 
following  language:  "Be  [the  employe] 
has  the  right  to  wait  a  reasonable  time; 


to  consider  the  circumstances  of  the  case, 
and  to  give  notice  to  his  employers  that 
he  Is  in  danger;  timeenough  to  see  wheth- 
er the  employer  means  to  have  the  defect 
remedied;  timeenough  to  see  the  general 
way  In  which  he  conducts  his  business; 
and  if  he  fiiidsthat  bis  employer  intends  to 
use  machinery  with  defects,  or  to  conduct 
bis  works  in  a  dangerous  way:  finds  that 
is  to  be  his  general  habit;  finds  that, after 
he  has  been  notified,  he  still  intends  to 
conduct  his  business  in  that  way, — and 
then  goes  on  and  continues  in  the  work, It 
is  fair  to  assume  that  he  takes  the  risk." 
In  BIcbards  v.  Rough,  53  Mich.  212,  18  N. 
W.  Bep.  785,  the  general  proposition  is 
stated  as  follows:  "A  servant  who  con- 
tinues, without  objection,  to  use  machin- 
ery which  he  has  found  to  be  unsafe,  as- 
sumes the  risk,  and  cannot  recover  fur  in- 
juries which  he  may  receive  In  consequence 
of  doing  so."  The  same  rule  prevails  In 
Wisconsin.  Dorsey  v.  Construction  .Co., 
42  Wis.  583.  Many  authorities  from  other 
courts  might  be  cited.  This  state  has  de- 
clared the  law  in  the  same  unmistakable 
terms.  In  Eureka  Co.  v.  Bass,  81  Ala.  201, 
8  South.  Rep.  216,  It  is  said:  "If  the  em- 
ploye, while  engaged  in  the  service,  ac- 
quires knowledge  of  any  defect  in  the  ma- 
terials, machinery,  or  iDstrumentaitties 
used,  and  notice  thereby  uf  an  increased 
risk  of  danger,  and  afterwards  continues 
in  the  service,  without  ot>JectIon  or  notice 
to  the  employer,  he  assumes  the  Increased 
risk  himself;  but  be  may  notify  the  em- 
ployer of  the  defect,  and  continue  in  the 
service  for  a  reasonable  time,  relying  on 
the  employer's  promise  to  remedy  the  de- 
fect, yet,  it  the  defect  is  not  remedied 
within  the  promised  time,  his  further  con- 
tinuance in  the  service  is  at  his  own  risk, 
and  be  is  guilty  of  contributory  negli- 
gence." In  the  case  of  Ballroad  Co.  v. 
Hall,  87  Ala.  7U8,  6  South.  Bep.  277,  which 
arose  under  the  employers'  act,  the  doc- 
trine  was  distinctly  declared  that,  al- 
though the  defendant  may  have  been 
gnilty  of  negligence  In  the  erection  and 
construction  of  its  bridge, U  plaintiff  knew 
of  the  danger,  and  fulled  to  exercise  due 
care  to  avoid  the  danger,  and  was  in- 
jured, be  would  be  guilty  uf  contributory 
negligence.  This  rule  also  prevailed  In  the 
English  courts. 

It  is  contended,  however,  that  the  rule 
as  here  stated  has  l>een  changed  by  stat- 
ute, and  that  under  the  employers'  act, 
(section  2590  ol  the  Code,  and  subsec- 
tions,) .  the  employe  does  not  assume  the 
responsibility  of  injuries  caused  by  defects 
In  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or 
used  In  the  business  of  the  muster  or  em- 
ployer, although  known  to  the  employe, 
and  that  under  the  statute  be  may  re- 
main with  impunity  in  the  employment  of 
his  employer  tor  any  length  of  time  after 
he  becomes  aware  of  the  danger,  providbd 
the  master  or  employer  is  aware  of  such 
defect;  and  wears  referred  to  the  case  ot 
Railroad  Co.  v.  Holborn,  84  Ala.  133,  4 
South.  Bep.  146,  and  the  case  of  Ballroad  Co. 
v.  Walters,  91  Ala.  433,  8  South.  Rep.  357. 
The  Holborn  Case,  84  Ala.  133, 4  South.  Rep. 
146,  supports  the  argument  and  position  of 
appellee;  and  if  that  decision  furnishes  a 
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prop«r  constraction  of  the  employers'  act, 
as  foand  in  section  2590  of  the  Code,  the 
opinion  rendered  In  the  case  nnder  con- 
sideration 1b  wrong,  for  In  the  Holbnrn 
case  It  19  held  that  the  rale  as  declared  in 
Eureka  Co.  v.  Bass,  sapra,  which  we  have 
cited.  Is  abolished.  The  employers'  act, 
as  found  In  section  2590,  and  subdivl- 
sloDs,  is  a  substantial,  if  not  an  exact, 
copy  of  the  English  act  of  18K0.  This 
conrt  1b  not  Anally  concluded  by  the  deci- 
sion of  any  other  state  conrt,  or  the  Brit- 
ish court,  in  their  construction  of  a  siml- 
lar  statute;  bat  the  opinion  of  learned 
conrts  upon  similar  questions  are  entitled 
to  great  weight,  and  this  is  especially 
trtie  when  the  statute,  from  which  ours 
was  copied,  had  been  construed  prior  to 
its  enactment  by  our  legislature.  Arm- 
strong V.  Armstrong,  29  Ala.  538.  In  the 
ease  of  Griffiths  v.  Docks  Co.,  Vi  Q.  B.  Dlv. 
2SA,  It  Is  said :  "If  the  danger  is  one  which 
was  known  to  the  master,  and  not  to  the 
servant,  the  knowledge  of  the  master, 
and  the  want  of  knowledge  of  the  serv- 
ant, make  together  a  canae  of  action^ 
and  as  it  is  necessary  that  these  two 
things  should  exist.  In  order  to  form  a 
prima  facie  case.  It  is  necessary  that  they 
should  be  shown  to  exist  in  the  statement 
of  tiie  claim. "  The  case  of  Weblln  v.  Bal- 
lard, reported  In  17  Q.  B.  Div.  122,  cited  in 
the  Holborn  Case,  supra,  supports  the 
conclusion  reached  in  that  case;  and  if 
the  case  of  Weblln  v.  Ballard  had  re- 
mained in  force,  as  the  proper  construc- 
tion of  the  statute,  we  would  be  bound 
tn  bold  that  the  construction  given  by 
tbta  conrt  to  the  statute  In  the  Holborn 
Caso  was  the  same  as  that  given  by  the 
English  courts.  In  the  same  volume  (17 
Q.  B.  niv.  414)  the  case  of  Thomas  v.  Q'lar- 
termalne.  which  InvolTed  the  same  ques- 
tion, came  up  for  consideration,  and  the 
reasoning  of  the  conrt  tended  greatly  to 
weaken  the  decision  of  Weblln  v.  Ballard 
as  an  authority  The  case  of  Thomas  v. 
Quartermalne  was  appealed,  and  in  18  Q. 
B.  Uiv.  686,  the  case  of  Weblln  v.  Ballard 
was  vlrtaally,  though  not  in  express 
words,  overruled.  The  court  held  in 
Tbomas  v.  Quartermain,  IK  Q.  B.  DIt.  686, 
that  the  doctrine  ofToIenti  non  fit  in- 
juria"—"that  to  which  a  person  assents 
Is  not  esteemed,  in  law,  an  injury" — 
Broom,  Leg.  Max.,  applied,  nnder  the  em- 
ployers' act  of  1880.  Bowen,  J.,  uses  this 
language:  "Knowledgeis  not  aconcluslve 
defense,  itself.  But  when  it  Is  a  knowl- 
edge under  circumstances  that  leave  no 
inference  but  one,  viz.  that  the  risk  has 
been  voluntarily  encountered,  the  defense 
seems  tube  complete."  Lord  Esher,  M. 
B.,  dissented  from  the  conclusion  of  the 
court.  The  question  arose  again  In  the 
case  of  Yarmouth  v.  France,  19  Q.  B.  Dlv. 
647.  and  it  was  held  (Lord  Eiiher,  M.  R., 
rendering  the  opinion)  "that  upon  the 
facts  a  Jury  might  find  the  defendant  to 
be  liable,  for  there  was  evidence  of  negli- 
gence on  the  part  of  the  foreman,  and  the 
circumstances  did  not  conclusively  show 
that  the  risk  was  voluntarily  Incurred  by 
the  plaintiff."  In  this  case  there  was 
also  a  dissenting  opinion  by  Lopes,  J., 
nut  as  to  the  law,  but  upon  the  facts,  the 
latter  judge  holding:  " There  was  no  evi> 


deuce  for  the  jury  of  the  defendant's  lia- 
bility, inasmuch  as  the  facts  showed  that 
the  plaintiff,  with  full  knowledge  of  the 
risk  to  which  he  was  exposed,  had  elected 
to  continue  In  the  defendant's  employ- 
ment. "  In  this  last  case.  Lord  Esher,  M. 
R.,  stated  that  the  doctrine,  "  volenti  non 
lit  injuria,"  applied,  under  the  employers' 
act  of  1S80.  This  conclusion  of  the  opin- 
ion is  in  the  following  language:  "I  see 
nothing  in  the  decision  In  Thomas  v. 
Quartermain  to  prevent  the  plaintiff 
from  recovering  in  this  caHe,  unless  the 
circumstances  were  such  us  to  warrant  a 
jury  in  coming  to  the  conclusion  that  the 
plaintilf,  freely  and  yoluntarily,  with  full 
knowledge  of  the  nature  and  extent  of  the 
risk  he  ran,  impliedly  agreed  to  incur  it." 
In  the  same  case,  Lindley,  J.,  after  refer- 
ring to  the  case  of  Thomas  v.  Quarter- 
main,  and  the  sections  of  the  act,  held 
that  "the  maxim, 'TolentI  non  tit  injuria,' Is 
applicable,  and  that  it  a  workman,  know- 
ing and  appreciating  the  danger  and  the 
risk,  elects  voluntarily  to  encounter  them, 
he  can  no  more  maintain  an  action  found- 
ed upon  the  statute  than  be  can  In  cases 
to  which  the  statnte  has  no  application. 
Those  principles,  in  my  opinion,  are  per- 
fectly sound,"  etc.  The  act  came  up  for 
consideration  again  In  the  case  of  Os- 
borne V.  Railroad  Co.,  21  Q.  B.  Dlv.  220,  in 
which  the  principles  of  law  declared  by 
Lord  Esher.  M.  H.,  in  the  case  of  Tar- 
mouth  v.  France,  supra,  and  of  Bowen, 
L.  J.,  in  Tbomas  v.  Quartermain,  supra, 
were  reaffirmed.  We  have  been  unable  to 
find  any  later  adjudication  by  the  Eng- 
lish courts,  construing  the  English  em- 
ployers' liability  act  of  1880;  and  it  would 
appear,  as  the  settled  coustrnction  by 
the  English  courts,  that  mere  "knowledge 
is  not  a  conclusiTe  defense,  lu  itself.  But 
when  It  is  a  knowledge  under  circum- 
stances that  leave  no  inference  open  but 
one,  vis.  that  the  risk  has  been  volun- 
tarily encountered,  the  defense  is  com- 
plete." That  "plaintiff  may  recover  uu- 
less  the  circumstances  wore  such  as  to 
warrant  a  jury  in  coming  to  tiie  conclu- 
sion that  the  plaintiff,  freely  and  volun- 
tarily, with  full  knowledge  of  the  nature 
and  extent  of  the  risk  he  ran,  impliedly 
agreed  to  incur  it."  It  is  held  by  some  of 
the  English  judges  that  these  principles 
qualify  to  some  extent  the  doctrine  of 
"volenti  non  fit  Injuria,"  and,  as  thus 
qualified,  the  rule  applies,  nnder  the  em- 
ployers' liability  act.  The  principle  is 
clearly  laid  down  by  Roberts  &  Wallace 
in  their  work  on  the  Duty  and  Liability 
of  Employers,  (pages  l.S6,146,16l),  161,  240,) 
and  in  Busweli's  work  on  the  Law  of 
Personal  Injuries  the  same  conclusion  Is 
reached,  (sections  207-209.) 

Many  of  the  states  have  statutory  pro- 
visions In  regard  to  the  duties  of  employ- 
ers, but,  so  far  as  we  hare  been  able  to 
ascertain,  none  of  the  states  have  a  stat- 
ute similar  to  ours,  except  the  state  of 
MaHsacbiisetts.  Section  6  of  the  employ- 
ers' act  of  the  state  of  Massachusetts  (see 
Acts  1887,  c.  270,  p.  899)  is  as  follows:  "An 
employe,  or  his  legal  representative,  shall 
not  be  entitled,  under  this  act,  to  any 
right  of  compensation  or  remedy  against 
his  employer  in  any  case  when  such  em- 
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plojre  knew  of  the  detect  or  negllKence 
which  cauaed  the  Injury,  and  tailed,  with- 
in a  reasonable  time,  tn  give,  or  caaBe  tu 
begiTeu,  tnfornaatlon  thereof  to  the  em- 
ployer, or  to  some  person  anperlor  to 
hliuBelt  in  the  service  of  the  employer, 
who  bad  intrnsted  to  blm  some  general 
superintendence."  This  section  omits  the 
proTlBlon  in  our  statute,  and  in  the  Eug- 
lish  statute, — "unless  he  was  aware  that 
the  master  or  employer,  or  such  superior, 
already  knew  of  sacb  defect  or  negli- 
gence." Bat  this  difference  in  phrase- 
ology is  Immaterial,  as  the  law,  without 
this  provision,  would  not  require  the  em- 
ploye to  do  a  useless  thing,  and  the  Maa- 
sachusetta  courts  do  not  seem  to  have 
regarded  the  difference  aa  material;  hold- 
ing that  their  act  was  "copied,  with  some 
variation  of  detail;"  "the  intention  was 
merely  to  abridge  the  model,  and  make  it 
more  compact;"  and,  "therefore,  [says 
the  court,]  it  is  proper,  if  not  necessary, 
to  begin  by  considering  how  the  English 
act  had  been  construed  before  our  statute 
was  enacted."  The  court  then  cites  the 
cases  to  which  we  have  referred.  Ryalls 
V.  Mechanics'  Mills,  IGO  Mass.  190,  22  N.  E. 
Bep.  76f>.  The  precise  question  which  we 
are  considering  did  not  arise  In  this  case. 
In  the  case  of  Mellor  v.  Manufacturing 
Co.,  reported  in  160  Mass.  862,  28  N.  E. 
Bep.  100,  the  rule  declared  in  Thomas  v. 
Quartermalne,  18  Q.  B.  Dlv.  685,  and  Yar- 
mouth v.  France,  19  Q.  B.  Div.  654,  that 
the  employers'  liability  act  did  not  pre- 
vent Ibe  proper  application  of  the  maxim, 
"volenti  non  lit  Injuria,"  was  approved. 
In  the  subsequent  case  of  Malcolm  v. 
Fuller,  152  Mass.  167,  'J5  N.  E.  Hep.  83,  a 
charge  was  given  by  the  trial  court  In 
favor  of  the  defendant,  in  which  the 
maxim  was  applied,  and,  though  this 
charge  was  not  open  to  revision,  it  is 
quoted  in  the  opinion,  with  the  statement 
"that  it  was  sufficiently  favorable  to  the 
defendant,"  citing  the  case  of  Mellor, 
supra.  It  is  very  clear  that  so  far  as  the 
authorities,  outside  of  this  Htate,  go,  the 
rule  declared  In  the  case  of  Eureka  (;o.  v. 
Bass,  Kl  Ala.  200,  8  South.  Bep.  216,  was 
not  abolished  by  the  employers'  liability 
act.  Possibly  it  was  somewhat  modified, 
but  as  we  understand  the  rule,  "volenti 
non  fit  Injuria,"  as  applied  in  the  particu- 
lar cases  cited  from  the  English  and  Mas- 
sachusetts courts,  there  has  been  in  fact 
no  material  modification. 

A  more  careful  examination  of  section 
25iMI  of  the  Code,  in  connection  with  the 
qualifying  clause,  leads  us  to  the  conclu- 
sion that  our  construction  of  the  act,  as 
given  In  the  Holborn  Case,  supra,  was  not 
the  proper  one.  Wlthont  the  qualifying 
clause,  it  is  evident  there  is  nothing  in 
the  act  which,  of  itself,  would  abolish  the 
rule  of  "volenti  non  fit  injuria,"  ns  df- 
clared  in  81  Ala.  200,  8  South.  Rep.  216. 
The  qualifying  clause  was  not  Intended  to 
enlarge  the  rights  of  the  employe,  or  ex- 
tend the  liability  of  the  employer,  or  take 
away  the  defense  of  contributory  negli- 
gence, ft  is  obscure  and  involved,  but  its 
terms  would  Indicate  an  intention  tore- 
strict  the  employer's  liability.  It  nays: 
"  But  the  master  or  employer  is  not  liable 
under  this  section,  if, "etc    It  does  not 


provide  tor  an  additional  liability  under 
certain  conditions;  bat  the  employer  is 
not  liable,  notwithstanding  he  may  have 
been  culpably  negligent  in  failing  to  dis- 
cover certain  defects,  and  negligence,  "if 
the  servant  or  employe  knew  of  the  defect 
or  negligence,  and  failed,  in  a  ivasonahle 
time,  to  give  information,"  etc.  The 
reasoning  of  Bowen,  J.,  on  this  point,  in 
the  case  of  Thomas  ▼.  Quartermaln, 
supra,  is  convincing.  It  would  seem  that 
the  legislature,  by  a  statutory  enactment, 
recognized  the  application  of  the  maxim 
of  "volenti  non  fit  injuria,"  as  declared  by 
the  courts,  nnd  out  of  nbnndant  caotinn, 
leas  the  statute  might  be  construed  to 
give  a  cause  of  action  absolutely  when 
the  defects  or  negligence  specified  in  the 
statute  was  the  cause  of  Injury,  although 
the  ritik  of  such  defect  and  uegligeuce  was 
voluntarily  and  knowingly  assumed  by 
the  employe,  added  the  proviso  above  re- 
ferred to.  The  Case  of  Holborn,  84  Ala. 
133,  4  South.  Bep.  146,  was  materially 
modified  by  the  snbsequent  case  of  Rail- 
road Co.  V.  Walters,  91  Ala.  435,  8  South. 
Rep.  357,  but  we  are  of  opinion  that  the 
proper  construction  of  the  act  leaves  In 
force  the  rule  which  prevailed  before  the 
adoption  of  the  act,  and  the  rule  as  de- 
clared by  this  court  in  the  case  of  Eureka 
Co.  V.  Bass,  supra,  and  uf  Railroad  Co.  v. 
HaU,  87  Ala. 708.  717,  720,  6  South.  Rep.  277, 
continues  in  force  nnder  the  employers' 
act.  So  far  as  the  Holborn  Case  and  the 
Walters'  Case  conflict  with  these  concla- 
sions,  they  are  overruled.  It  follows  that 
the  application  lor  a  rehearing  must  be- 
denied. 


(M  Ala.  ») 
BOTD  ▼.  8TAT<B. 
(Supreme  Court  of  Alabama.    April  25,  1S03.) 

Grand  Jcky^Comflbtio:;  of  Panbl. 

Acts  1886-87,  p.  201,  iirovides  that  24 
persons  shall  be  drawn  b7  the  jury  commiHsion- 
erg  to  be  summoned  as  grand  jurors  for  the 
city  court;  that  if,  on  account  of  absence  or 
excuse  allowed  by  the  court,  the  number  of 
grand  jurors  is  reduced  below  15,  the  court 
shall  order  the  clerk  to  draw  in  open  court 
such  number  of  names  as,  in  the  opinion  of  the- 
court,  may  be  necessary  to  complete  the  grand 
jury;  and  that  from  those  who  appear  the 
grand  JU17  shall  be  completed,  if  enough  ap- 
pear to  complete  it  up  to  16.  Held,  that  where 
only  20  persons  appeared,  and  4  were  excused, 
it  was  error  to  order  the  clerk  to  draw  10- 
names  from  the  jury  box  in  opeix  court,  and, 
out  of  those  drawn,  to  obtain  two  grand  jurors,, 
and  complete  the  grand  jury  so  that  it  was  com- 
posed of  IS  men. 

Appenl  from  city  court  of  Mobile;  O.  J. 
Semmee,  Judge. 

Jordan  Boyd  was  convicted  of  an  as- 
sault with  Intent  to  commit  rape,  and  be 
appeals.    Reverned. 

Leslie  B.  Sheldon  and  B.  B.  Boone,  for 
appellant.  Wm.  L.  Martin,  Atty.  tien.,. 
for  the  State. 

HEAD,  J.  The  act  regulating  the  draw- 
ing and  organisation  of  jurors  fur  Mobile- 
county  (Acts  1886-87,  p.  201)  provides  that 
24  persons  shall  be  drawn  by  the  jury  com- 
missioners, in  the  manner  the  act  pre- 
scribes, to  be  suntmoned  as  grand  Jarors- 
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for  tbe  city  conrt,  and  at  these  24  name* 
it  Btaall  be  the  duty  of  the  court  to  Impan- 
el  a  grand  Jury  of  not  less  than  16.  If,  on 
acconnt  of  absence,  or  excuse  allowed  by 
tbe  court,  tbe  number  of  (trand  Jurors  is 
reduced  below  15,  the  court  shall  order 
tbe  clerk  to  draw  In  open  court  a  number 
of  uames  which.  In  the  opinion  of  tbe 
conrt,  may  be  neeesnary  to  complete  tbe 
grand  jury,  and  such  persons  the  sberilt 
shall  be  ordered  to  summon  forthwith  as 
grand  Jurors;  and  from  those  who  ap- 
pear the  grand  Jury  shall  be  completed,  if 
enough  appear  to  complete  the  grand  Ju- 
ry up  to  16;  if  not,  this  process  shall  be 
continued  until  the  grand  jury  is  cum- 
pjeted. 

'  At  tbe  November  term,  18il2,  of  tbe  city 
conrt,  of  the  24  persons  who  had  been  reg- 
ularly drawn  and  Bummoued  as  grand 
Jurors  in  pursuance  of  the  above-stated 
provisions,  20  appeared,  4  of  whom  were 
excused  by  tbe  court.  The  record  then  re- 
cites:  "And  it  appearing  to  the  court 
tbat,  from  excuses  for  good  causes,  the 
grand  Jury  is  reduced  to  less  than  eight- 
een, to  wit,  sixteen,  tbe  Judge  of  the  city 
court  of  Mobile  ordered  tbe  judge  of  pro 
bate  to  produce  the  city  court  of  Mobile 
Jury  box  in  open  conrt,  and  tbat  tbe  clerk 
of  the  city  coni-t  of  Mobile  draw  therefrom 
ten  names  to  complete  the  grand  Jury, 
and,  incompliance  with  the  within  order, 
tbe  clerk  of  tbe  city  court  of  Mobile  drew 
from  the  city  conrt  of  Mobile  Jury  box, 
in  open  court,  ten  names  to  complete  the 
grand  Jury,  and  all  of  those  summoned 
appeared  In  court,  and  out  of  this  draw- 
ing the  court  obtained  the  following 
named  Jurors,  to  wit.  Fred  S.  Cox  and 
John  S.  Drags:  and  it  now  appearing  to 
tbe  conrt  that  the  grand  Jury  is  complete, 
and  composed  of  the  following  named 
Jurors,  to  wit,"  follo\«ing  with  the  names 
of  the  16  persons  who  had  originally  ap- 
peared and  the  2  additional  persons,  via. 
Fred  S.  Cox  and  John  H.  Drags,  and  an 
order  and  proceedings  organlsInK  these  18 
persons  as  tbe  grnnd  jury  for  the  term. 
Tbe  indictment  in  this  cause  was  present- 
ed by  this  body.  Tbe  organization  was  In 
plain  contravention  of  the  statute,  and 
void.  Tbe  indictment  is  consequently 
void.  Cross  V.  State,  68  Ala.  40;  Berry  v. 
State,  Id.  126.  There  is  manifestly  no 
merit  in  any  of  the  exceptions  reserved 
to  tbe  rulings  of  the  court  on  tbe  trial; 
so  clearly  so  tbat  a  dlscuHslon  of  them  is 
nonecessary.  Reversed  and  remanded. 
Let  tho  prisoner  remain  in  custody  until 
discharged  by  due  course  of  law. 


HARBIS  V.  STATE. 
(Sniweme  Court  of  Alabama.    April  'i'i,  15ib>3.) 

Appeal  from  dty  court  of  Mobile;  O.  J. 
Semmes,  Jnd^e. 

Frank  Hams  was  oonvicted  of  rape,  and  ap- 
peals.   KeTersed.  , 

J.  I.  ClemmoDS,  for  appellant.  Wm.  L.  Mai> 
tin,  Atty.  Gen.,  for  the  State. 

HBAD,  J.  The  organization  of  the  Krand 
Jury  whioi  fonnd  tlus  indictment  was  declared 
void  by  thia  court  in  Bo7d  v.  State,  13  Soutlt. 
Rt^  14,  (at  the  present  term.)    Under  tiiat  au- 


thority, this  indictment  must  he  held  void. 
There  was  no  error  in  any  of  the  rulings  or 
instmctions  of  the  oonrt  on  the  trial.  Re- 
verted and  remanded.  Let  the  prisoner  remain 
in  custody  until  dia^bigei  by  due  coarse  of 
law. 


ClOl  Ala.  nt) 
LOUISVILUffl  MANUF'G  CO.  et  al.  v. 
BROWN. 
(Supreme  Oomrt  of  Alabama.    April  16,  18U8.) 
AssiONMiNT  rOK  BsifBPiT  qr  Crboitobs  —  Jdris- 
DIOTIOR    or    EqUITT    TO  Aduimistbr    Tbost  — . 
Fbactiob — Appbai.. 

1.  Where,  after  tbe  execution  of  an  assign* ' 
ment  for  the  benefit  of  creditors,  a  lessor  cf  the 
assignors  sues  out  a  writ  of  attachment  for 
rent,  and  has  it  levied  on  the  property  assigned, 
the  assignee  may  invoke  the  aid  of  equity  to  ad- 
minister the  trust 

2.  The  court  may  order  the  sale  of  the  prop- 
erty; and  such  power  extends  over  a  leasehold 
interest  in  a  store  included  in  the  assignment. 

8.  Where  an  assignee  for  the  benefit  of 
creditors  files  a  bill  for  the  administration  of 
the  trust,  creditors  are  not  entitled  to  t>e  made 
parties  defendant,  but  may  intervene  by  peti- 
tions, and  propoand  their  resi>ectiTe  claims,  and 
have  their  interests  ascertained  and  protect- 
ed. 

4.  After  an  assignment  had  been  made  for 
the  benefit  of  creditors,  an  attachment  tor  rent 
was  issued  and  levied  on  the  assets,  where- 
upon the  assignee  filed  a  bill  for  the  admin- 
istration of  the  trust.  Bdd  that,  while  the 
court  could  order  a  sale  of  the  assets,  it  should 
not  have  ordered  a  reference  and  decreed  that 
the  attaching  creditor  should  be  paid  out  of  the 
proceeds  of  the  sale  t>efore  the  cause  was  at 
Issue,  no  answer  having  been  filed  nor  decree 
pro  confesso  entered  agahist  those  not  answer- 
ing, and  no  opportunity  having  been  given  oth- 
er creditors  to  present  and  prove  their  claims. 

5.  An  appeal  lies  from  a  decree,  in  a  suit 
by  an  assignee  for  the  benefit  of  creditors,  for 
the  execution  of  the  tmst,  whereby  a  debt  is 
ascertained  and  ordered  to  be  paid  out  of  the 
proceeds  of  a  sale  of  the  assets  without  giving 
intervening  creditors  an  opportunity  to  contest 
such  debt,  and  present  and  prove  their  own 
claims. 

6.  Such  appeal  may  be  taken  by  the  Inter- 
vening creditors. 

TTAn  objection  that  an  appeal  was  taken 
by  interveners  without  joining  as  appellants  the 
defendants  to  the  origuial  bill,  and  without  a 
summons  'and  severance,  cannot  be  suggested 
for  the  first  time  in  argument. 

Appeal  from  cbnncery  conrt,  Jefferson 
county;  Thomas  Cobba,  Chancellor. 

Bill  by  S.  Brown,  assignee  under  an  as- 
signment of  I.  Phillips  ft  Brother  for  the 
benefit  of  their  creditors,  against  said  as- 
signors and  others,  for  the  administration 
of  the  trust.  From  a  decree  confirming 
the  register's  report,  the  Louisville  Manu- 
facturing Companyand  another  appeal. 
Reversed. 

Tbe  bill  in  tblscase  was  filed  by  S.  Brown, 
as  assignee,  to  have  the  chancery  court 
take  Jurisdiction  of  and  administer  tbe 
trust  bestowed  upon  complainant  by  a 
deed  of  assignment,  made  January  20. 
lS92,'by  I.  Phillips  &  Bro.  for  the  benefit  of 
their  creditors.  In  said  deed  uf  assign- 
ment the  BBsignors  transferred  nil  of  their 
stock  of  merchandise,  and  also  their  lease- 
bold  interest  in  storehouses  Nos.  1816  and 
1818  Second  avenue,  in  the  city  of  Birming- 
ham, then  occupied  by  them.  The  said 
storebouses,  tbe  leasehold  interestin  wblcb 
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Lad  been  conveyed  In  the  deed  of  asalf^n- 
ment,  had  been  leased  by  I.  Philiips  & 
Bro.  for  a  term  of  years  from  Mrs.  L.  L. 
Molton.  The  aald  lease  contained  the  fol- 
lowing provision:  "Should  the  party  of 
theflrst  part  [I.  Phillips  &  Bro.]  fail  to  pay 
the  rents  as  they  become  dne  as  aforraalil, 
or  violate  an;  other  condition  of  this  lease, 
the  said  party  of  the  second  part  [Mrs.  L. 
L.  Molton]  shall  then  have  the  right,  at 
ber  option,  to  re-enter  the  premises,  and 
annul  this  lease."  As  soon  as  the  asslgu- 
nieut  Tvas  made,  Mrs.  L.  L.  Molton  sued 
out  an  attachment  to  recover  the  reiit  for 
the  entire  term.  This  writ  of  attachment 
had  been  levied  by  the  sberlft,  and  be  had 
taken  poasesslou  thereunder  of  all  the 
goods  in  the  storeboase  formerly  occupied 
by  I.  Phillips  &  Bro.  On  January  29, 18U2, 
S.  Brown,  as  assignee,  filed  his  bill  of  com- 
plaint against  I.  Phillips  &  Bro.,  L.  L. 
Molton, and  A.Dreher, one  of  the  creditors 
of  I.  Phillips  &  Bro.,  and  prayed  to  have  his 
said  trust  administered  under  the  orders 
and  directions  of  the  chancery  court,  and 
that  the  goods  levied  upon  by  the  land- 
lord be  sold  Dy  the  chancery  court  instead 
of  by  the  sheriff,  and  the  proceeds  held  In 
lien  of  the  goods,  subject  to  any  priority 
of  Uen  that  the  landlord  might  have,  and 
for  a  settlement  of  the  trust  by  the  chan- 
cery court.  All  the  creditors  or  beneflela- 
rien  under  the  deed  of  assignment  were  not 
made  parties  defendant.  A.  Ureher  is  the 
only  creditor  made  a  party  defendant. 
On  January  30,1892,  a  decree  was  rendered 
by  the  court  removing  said  trust  or  as- 
signment into  tbe  chancery  court,  the 
court  thereby  assuming  jurisdiction  of  said 
trust,  and  rrquiring  tbe  said  Brown  (as- 
signee) to  give  bond  In  the  amountof  930,- 
UUO,  which  was  made.  The  complainant, 
as  assignee,  filed  bis  petition  in  said  cause, 
setting  forth  tbe  levy  of  said  attachment 
by  the  landlord  for  99,200,  which  was  ac- 
knowledged to  be  a  valid  lien  on  the 
goods,  and  praying  for  an  order  of  tbe 
court  authorizing  him  to  sell  said  lease- 
bold  Interest  in  the  premises  and  tbe  stock 
of  goods  to  the  highest  bidder  for  cash, 
after  giving  10  days'  notice,  etc.,  and  that 
the  proceeds  be  beM  by  the  petitioner, 
first,  for  tbe  payment  of  said  rent,  and  the 
balance  held,  to  be  administered  under  the 
orders  of  tbe  chancery  court.  On  the  11th 
of  March,  1892,  this  petition  was  granted 
by  the  court,  and  the  petitioner  was  au- 
thurized  and  directed  to  sell  the  leasehold 
interest  and  the  goods  assigned  to  him  ac- 
cording to  the  prayer  of  the  petition.  On 
March  2. 1892,  S.  Brown  filed  his  report, 
setting  out  that,  after  the  publication  as 
required  by  the  decree,  he  bad  sold  the  en- 
tire stock  and  furniture  and  tbe  leasehold 
interest  to  one  Louis  Burger  for  the  sum 
of  916,120.  On  March  8, 1892,  a  decree  was 
rendered  by  the  chancery  court,  referring 
it  to  tbe  register  to  report  the  fairness 
of  the  sale,  and  to  ascertain  what  portion 
of  the  proceeds  of  the  sale  should  be  ap- 
plied to  the  payment  of  tbe  rent  of  said 
premises  upon  which  the  landlord  holds  a 
lien.  On  March  25. 1892,  appellants  Lonls- 
vtlln  Mannfacturing  Company  and  Hunt 
Manufactorlng  Company  filed  tbeir  peti- 
tion In  said  cause,  and  asked  that  tbey 
might  come  Into  said  suit  aa  parties  de- 


fendant, and  "file  answers,  pleas,  or  de- 
murrers, and  to  do  everything  necessary 
for  the  protection  of  their  rights  and  in- 
terests, as  if  they  were  made  parties  de- 
fendant in  nald  suit  by  complainant." 
The  complainant  demurred  to  this  peti- 
tion on  the  ground  that  the  petitioners 
have  shown  no  right  to  come  In  as  parties 
defendant.  The  court  sustained  the  d»- 
m  arret  of  the  complainant  to  this  petition, 
but  gave  the  petitioners  leave  to  file  their 
claim  by  petition,  and  have  their  interest 
ascertained  and  their  rights  protected. 
On  March  2K,  1892,  the  Lonlsvllle  Manu- 
facturing Company  and  tbe  Hunt  Manu- 
facturing Company  filed  their  petitions  as 
allowed  by  the  decree  of  the  chancery 
court.  On  March  29. 1892,  the  register  in 
chancery  made  his  report  in  favor  of  the 
fairness  of  the  sale,  and  ascertained  that 
99,123.40  should  be  applied  to  tbe  rent  dne 
the  landlord.  The  register  also  reported 
that  he  had  refused  to  allow  the  Louisville 
Manufacturing  Company  and  the  Hunt 
Manufacturing  Company  to  cross-esamino 
witnesses  called  by  complainant  on  said 
reference,  or  to  offer  evidence  in  chief  on 
the  issues  made  by  the  said  decree  of  refer- 
ence. The  Louisville  Manufacturing  Com- 
pany and  the  Hunt  Manufacturing  Com- 
pany filed  exceptions  to  this  report  of  tbe 
register,  on  the  ground  that  they  were 
not  allowed  to  take  part  in  said  reference. 
Thereupon  the  chancellor  decreed  that  the 
report  be  set  aside,  and  ordered  the  reg- 
ister to  re-ezecute  said  reference,  auti  to 
permit  tbe  said  petitioners  to  participate 
therein.  On  April  8.  1892,  the  register 
again  executed  said  refHrence,  reported 
again  in  favor  of  the  fairness  of  tbe  sale, 
and  reported  the  same  amount  as  the  cor- 
rect amount  to  be  applied  to  the  land- 
lord's claim.  This  amount,  as  reported  by 
the  register,  Includes  attorneys'  fees  and 
conrt  costs.  The  petitioners  the  Louis- 
ville Manufacturing  Company  and  tbe 
Hunt  Manotactnrlng  Company  filed  excep- 
tions to  the  report  of  the  register  which 
found  the  amount  which  should  he  ap- 
plied to  the  payment  of  the  landlord's 
rent,  on  the  ground  that  only  the  amount 
which  was  due  at  that  time  should  he  al- 
lowed. On  April  11, 1892,  the  chancellor 
confirmed  the  register's  report,  and  peti- 
tioners now  bring  this  appeal,  and  assign 
as  error  the  various  rulings  of  the  chan- 
cellor as  set  out  above. 

Moantjoy  &  Tomlinson  and  (iarrett  & 
nnderwood,  for  appellants.  Lane  & 
White,  for  appellee. 

HARALSON,  J.  1.  Tbe  first  assignment 
of  error  Is  that  the  conrt  below  erred  In 
taking  jurisdiction  of  the  administration 
of  the  trust,  as  created  in  the  deed  of  as- 
signment. A  trustee  has  the  undoubted 
right  to  come  to  a  court  of  equity  for  Its 
assistance  and  protection  in  all  cases  of 
doubt  or  ditflculty  in  the  administration 
of  the  trust;  and  the  bill  in  this  case 
makes  a  clear  case  for  equitable  interposi- 
tion for  tbe  protection  and  direction  of  the 
trustee  In  tbe  discharge  of  his  duties,  aa 
such.  Perry,  Trusts,  S  928;  HUI,Trastees, 
$648. 

2.  Tbe  aecond  assignment  queatioba  the 
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power  of  the  coart  to  order  a  Rale  of  the 
property  aaslgoed.  When  the  truat  la  be- 
fore tbeconrt  by  a  bill  filed  for  Its  execu- 
tion, the  whole  matter  of  tbe  trust  and  Its 
proper  execution  la  within  its  Jurisdiction, 
and  the  trustee  must  proceed  aa  directed. 
He  cannot  sell  without  tbe  sanction  of  the 
conrt,  even  If  tbe  deed  of  trust  Klvea  bim 
the  express  power  to  do  so.  He  must  sell 
aa  directed  by  the  court.  Ferry,  Truats, 
IS  7R4,  770,  9iM.  In  this  case  the  leasehold 
interest  of  the  store  was  included  In  tbe 
deed  of  aaslKnment  for  the  benefit  of  cred- 
itors, as  well  as  the  goods  and  merchan- 
dise In  tbe  store,  asd  no  distinction  can  be 
drawn  between  the  two  as  to  the  power 
nt  tbe  court  to  order  their  sale.  Id.  SS 
449,  450.  547. 

8.  Tbe  fourth  assignment  is  a  complaint 
against  tbe  action  of  the  court  In  sustain- 
ing a  demurrer  to  the  appellants'  petition 
to  be  made  parties defeudant  to  the  cause. 
The  court  committed  no  error  in  i-etuslng 
to  grant  tbe  petitions  of  appellants  to  be 
made  parties  defendant  for  tbe  purpoaes 
specified  therein.  It  conformed  its  ruHngH 
to  tbe  principles  of  chancery  practice,  and 
allowed  appellants,  aa  beneflclariea  of  tbe 
truat  fund,  to  intervene  by  petitions,  and 
proponnd  their  respective  claims ;  "  to 
have  their  interests  ascertained,  and  their 
rights  protected. "  Under  this  order  they 
may  prove  and  have  their  own  claims  al- 
lowed, and  may  resist  tbeclnima  of  any  or 
all  of  tbe  creditors  of  the  assignors,  which 
is  all  they  can  demand.  Ex  parte  Printnp, 
87  Ala.  148,  «  South.  Rep.  4lS. 

4.  The  tliird  and  fifth  assignments  relate 
to  the  action  of  tbe  court  (t)  in  ordering 
a  reference  to  ascertain  tbe  amount  of  tbe 
rent  due  and  payable  to  Mrs.  L.  L.Molton, 
and  (2)  In  decreeing  that  the  amount  as- 
certained by  the  register  on  the  reference 
should  be  paid  out  of  the  proceeds  of  tbe 
sale  of  tbe  stock  of  goods  sold,  and  tbe 
sale  of  the  leasehold  interest.  It  la  true, 
generally,  tbat  a  decree  on  any  of  the  mer- 
its of  tbe  case,  rendered  before  tbe  defend- 
ants are  in  default  for  want  of  answers, 
or  before  decrees  pro  confesao  have  been 
entered  against  them.  Is  premature,  and 
sboold  never  be  made.  It  waa  irregular 
and  contrary  to  the  practice  In  such  caaes 
for  tbe  court  to  have  ordered  the  register 
to  ascertain  tbe  amount  of  the  debt  due 
to  L.  L.  Molton  for  rent,  and  to  have  de- 
creed its  payment,  before  the  cause  was  at 
issne.  These  were  matters  of  essential 
merit,  which  the  defendants  and  creditors 
had  a  right  to  contest.  Tbe  proper  and 
usual  practice  in  such  caaea  is,  after  an- 
Bwers  filed,  or  decrees  procontesao  against 
such  as  have  not  answered,  to  give  rea- 
sonable notice  by  publication  for  all  the 
creditors  to  file  and  prove  their  claims  by 
a  specified  day,  or  they  will  be  barred, 
and,  on  tbe  day  named  in  such  notice,  for 
tbe  register  to  pass  upon  all  claims  pre- 
sented and  filed,  each  creditor  having  tbe 
right  to  contest  the  claim  of  every  other 
one,  and  for  the  register  to  report  to  tbe 
conrt  tbe  result  of  bis  inquiries,  with  all 
objections  and  exceptions  which  may 
have  been  made  to  bis  rulings,  together 
with  all  tbe  evidence  taken;  and  to  this 
report,  when  made,  all  parties  should  have 
tbe  right  to  except,  before  the  conrt  makes 
y.l380.no.l— 2 


its  decree  passing  on  the  merits  of  any  dis- 
puted claim.  Morten  v.  Railway  Co.,  79 
Ala.  592;  McDonald  v.  McMahon,  66  Ala. 
115.  Any  proceeding  which  deprives  a  per- 
son of  bis  property  and  its  control,  or  ad- 
judicates his  rights  without  notice  and 
tbe  opportunity  of  being  beard  in  oppo- 
sition, la  coram  non  Judice,  as  to  aucb  per- 
son. Ex  parte  Trice,  5.3  Ala.  548 ;  Dugger 
V.  Tayloe,  60  Ala.  504.  The  trustee  in  fil- 
ing bis  bill  admitted  this  debt  of  L.  L. 
Molton  to  be  a  first  lien  on  tbe  assigned 
property,  and  was  active  in  procuring  tbe 
orders  of  tbe  court  to  have  it  ascertained 
and  paid,  without  notice  to  the  creditors, 
the  real  parties  in  Interest.  Tbe  only  de- 
fendants he  made  parties  to  bis  bill  were 
I.  Phillips  &  Bro.,  tbe  assignors,  who  bad 
no  real  interest,  Mrs.  L.  L.  Molton.  an  ad- 
versary with  whom  tbe  assignee  was  not 
at  variance,  and  a  single  creditor,  A. 
Dreher,  who  lived  at  Cullman.  Tbe  bill 
states  "that  the  other  creditors  are  very 
numerous,  and  cannot,  withodt  manifest 
inconvenience  and  oppressive  delays  in  this 
suit,  be  at  this  time  brought  before  this 
honorable  court,  the  most  of  them  being 
nonresidents  of  the  state  of  Alabama,  and 
their  residences  unknown."  But  it  was 
proffered  that,  "as  eoon  as  all  their  re- 
spective names  and  residences  could  be  as- 
certained, tbey  would,  according  to  law, 
and  tbe  roles  and  practice  of  tbe  court,  be 
made  parties  defendant  to  the  bill  of  com- 
plaint." When  the  appellants  sought,  aa 
creditors,  to  come  in  and  be  made  parties 
defendant  to  the  suit,  in  compliance  with 
the  proffer  in  the  bill  for  them  to  do  so, — 
tbat  tbey  might  answer,  plead,  or  demur, 
and  do  everything  necessary  for  the  pro- 
tection of  their  rights  and  interests,  as  if 
they  had  been  made  defendants  in  the  be- 
ginning,—tbey  were  resisted  in  their  appli- 
cation by  the  trustee;  and  on  tbe  execu- 
tion of  the  flrat  reference  to  the  regi8t«r, 
which  was  to  ascertain  L.  L.  Molton's 
claim  for  rent,  and  how  it  should  be  paid, 
and  which  Involved  Inquiries  and  a  report 
as  to  tbe  main  matters  of  contest  in  tbe 
case,  when  appellants  appeared  before  tbe 
register, and  asked  to  be  allowed  to  cross- 
examine  the  witnesses,  called  by  tbe  com- 
plainant, and  to  offer  evidence  on  tbe  is- 
sues made  by  tbe  decree  of  reference,  the 
complainant,  the  assignee,  objected,  and 
tbe  register  sustained  the  objection ;  the 
assignee  and  the  register  proceeding  upon 
a  mistaken  discharge  of  their  duties,  re- 
spectively. Tbe  conrt.  it  is  proper  to 
state,  set  aside  the  report  of  the  register 
on  account  of  that  ruling,  and  ordered  a 
new  reference,  the  same  as  the  other,  upon 
tbe  execution  of  which  appellants  were  al- 
lowed to  appear.  Even  then  they  encoun- 
tered tbe  aasignee  aa  an  adversary.  Tbe 
assignee  possibly  feels  interested  to  have 
tbat  debt  allowed,  us  be  may  suppose  he 
may  be  personally  liable  for  it.  There 
Was  no  error  In  the  court  ordering  tbe  as- 
signee to  sell  the  goods  and  the  leasehold 
estate,  and  hold  tbe  proceeds,  subject  to 
the  orders  of  the  conrt;  but  there  was  er- 
ror in  decreeing  on  the  merits  of  tbe  cause 
before  it  was  at  issue,  in  having  tbe  Mol- 
ton debt  ascertained,  and  in  ordering  it 
paid;  and  the  decree,  to  that  extent, must 
be  reversed,  and  set  aside. 
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6.  We  stated  In  Adams  ▼.  Sayre,  76  Ala. 
517,  that  It  was  the  settled  doctrine  of  this 
court  that,  as  a  seneral  rule,  there  can  be 
but  one  final  decree  upon  the  merits  ol  a 
chancery  cause,  which  is  required  tu  settle 
all  the  equities  littKated,  or  necessarily  in- 
volved. In  the  Issues  ol  the  particular  suit; 
that  the  policy  of  the  rule  is  founded  in 
the  indisposition  ot  appellate  courts  to 
multiply  appeals,  hy  undertaiiing  "to  re- 
view litigated  cases  by  piecemeal."  But 
we  held  that  a  decree  may  nevertheless  be 
partly  final,  and  partly  in terlucotory ; 
final,  so  far  as  it  determines  all  issues  of 
law  and  fact,  constitntlns  the  equities 
proper  in  the  caufle;  and  interlocutory  as 
to  ulterior  procecdluga  regulating  its  mode 
of  execution,  from  each  of  which  an  appeal 
will  lie  to  this  court.  Thornton  v.  Rail- 
road Co.,  10  South.  Rep.  442;  Morton  v. 
Railroad  Co.,  79  Ala.  612.  The  decree  in 
this  case,  su  far  as  It  goes,  settled  matters 
of  contention  and  the  material  equities  in 
the  cause,  and  is  such  a  decree  as  supports 
an  appeal. 

6.  The  appeal  Is  taken  by  two  of  the 
creditors,  who  intervened  b.v  petition,  and 
who  were  authorized  to  take  it.  Jones  v. 
Wilson,  34  Ala.  50;  Weaver  v.  Cooper,  73 
Ala.  318;  3  Brick,  Dig.  p.  84.  It  was  taken 
in  their  names  alone,  and  the  point  is  now 
made  that  it  should  be  dismissed  because 
not  prosecuted  In  the  name  of  all  the  de- 
fendants, and  without  a  summons  and 
severance.  A  sufficient  reply  to  this,  it 
any  were  needed,  is  that  the  cause  was 
submitted  without  objection,  and  no  mo- 
tion was  made  to  dismiss  the  appeal  for 
the  reasons  assigned,  and  it  Is  too  late  for 
appellees  to  suciigest  In  argument,  as  they 
do,  that  the  appeal  Is  Improperly  here. 
Vaughan  v.  Higgins,  (W  Ala.  548. 

7.  It  would  be  premature  at  this  time 
fur  us  to  pass  upon  the  merits  of  Mrs. 
Molton's  claim,  or  that  of  her  assignee, 
for  rent.  It  was  prematurely  considered 
and  passed  on  in  the  court  below.  The 
cause  must  be  reversed  and  remanded, 
that  the  chancery  court  may  order  a  new 
reference.  In  the  manner  indicated  in  this 
opinion,  to  require  all  creditors  to  present 
and  prove  their  claims,  to  ascertain  what 
debts  there  are,  and  afterwards  to  make 
distribution  of  the  trust  fund. 


<99  Ala.   S4E) 
NORTH  BIRMINGHAM  ST.  RT.  CO.  T. 
LIDDICOAT. 

(Supreme  Conrt  of  Alabama.     April  25,  1883.) 
Imjcbibs  to  Pbrsox  Boabdino  Cab  —  Pleadins. 

Lin  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff  bj  the  giving  way 
of  a  handle  on  the  car  which  plaintiff  took  hold 
of  while  entering  it,  a  complaint,  which  fails 
to  allege  that  it  was  at  a  station  provided  for 
passengers,  or  at  a  place  where  it  was  usual  or 
cnatomarr  to  receive  passengers,  or  that  plain- 
tiff was  Invited  or  knowingly  permitted  to  at- 
tempt to  board  the  car,  or  that  be  was  in  any 
way  accepted  as  a  passenger,  fails  to  show  any 
relation  existing  between  the  parties  devolv- 
ing on  defendant  the  duty  towards  plaintiff  6f 
maintaining  Its  car  in  repair. 

2.  The  allegation  that  plaintiff  was  in  the 
act  of  getting  on  the  car  *'as  a  passenger,  as 
be  bad  a  right  to  do,"  is  a  mere  statement  of 


the  pleader's  concluioon,  and  without  weij^t  la 
determining  the  sufficiency  of  the  pleading. 

a.  The  allegation  that  plaintiff  attempted 
to  board  the  car  a  short  distance  south  ofi 
where  defendant's  line  crossed  another  railroad 
does  not,  by  reason  of  the  statutory  require- 
ment that  trains  shall  be  brought  to  a  full 
stop  before  crossing  the  tracks  of  an  intersect- 
ing line,  raise  the  inference  that  the  cor  waa 
at  rest,  as  it  is  not  averred  that  the  train  was 
on  a  north-bound  trip,  or  that  it  was  witliln 
a  hundred  feet  of  the  crossing,  the  distance  at 
which  trains  are  obliged  to  stop. 

Appeal  from  city  court  of  Birmingham ; 
H.  A.  Hharpe,  Jndge. 

This  was  an  action  brought  by  the  ap- 
pellee, William  Liddiroat,  by  his  next 
friend,  to  recover  damages  for  persoaal 
injuries,  alleged  to  have  beeu  sustained 
by  reason  of  the  nevligencu  of  the  defend- 
ant, the  North  Birmingham  Street  Ball- 
way  Company.  There  was  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Re- 
versied  and  remanded. 

The  defendant  interposed  a  demurrer  to 
the  complaint  upon  the  following 
grounds:  (1)  Because  it  does  not  allege 
that  the  defendant's  train  was  at  a  station 
or  regular  stopping  place  where  passengers 
were  received  and  discharged,  when  the 
plaintiff  attempted  to  get  aboard  of  the 
train.  (2)  Because  it  does  not  allege  that 
the  defendant  or  Its  servants  knew  or 
could  have  known  that  William  Liddlcoat 
was  attempting  to  get  aboard  the  train 
when  be  received  the  injuries  complained 
of.  (3)  Because  the  complaint  shows 
that  plaintiff  was  guflty  of  cootribntory 
negligence  that  was  the  proximate  cause 
of  the  Injuries  complained  of  by  him,  and 
does  not  allege  that  the  defendant  was 
guilty  of  wanton  negligeneeor  Intentional 
negligence.  The  court  overruled  each  of 
these  grounds  of  demurrer. 

Garrett  &  TTnderwood,  for  appellant. 
Chas.  P.  Jones  and  W.  R.  Houghton,  fur 
appellee. 

STONE,  C.  J.  Appellee,  a  minor  be- 
tween 11  and  12  years  of  age,  sued  appel- 
lant, a  street-railway  company  operating 
cars  with  dommyenglncs,to  recover  dam- 
ages for  alleged  Injuries  sustained  by 
plaintiff  while  attempting  to  board  one  of 
appellant's  trains.  The  train  he  attempt- 
ed to  board  was  going  from  the  city  of 
Birmingham  to  North  Birmlngbam,  and 
was  approaching  a  point  where  the  Bir- 
mingham Mineral  Railroad  Company's 
tracks  cross  appellant's  tracks,  when  it 
came  to  a  stop  Just  before  i-eaehing  the 
crossing,  and  then  proceeded  on  its  way. 
Appellant  has  passenger  stations  at  short 
intervals  along  its  road,  one  of  wbicb  is 
located  abont  200  feet  north  of  the  inter- 
section of  the  two  roads,  but  it  has  no 
station  at  the  point  where  appellee  at- 
tempted to  enter  its  car.  It  was,  bow- 
ever,  a  common,  if  not  dally,  occurrence 
for  persons  to  take  advantage  of  the 
momentary  stoppage  of  the  train  as  it 
approached  the  crossing,  to  board  or 
alight  from itscars, and  itdoes  not  appear 
that  this  practice  was  ever  prohibited,  or 
objected  to,  by  appellant,  or  its  servants 
in  charge' of  Its  trains.  Tbe  habitual 
stopping  of  the  train  at  this  point  was 
in  conseqaence  of  tbe  requirements  of  the 


Digitized  by 


Google 


Ala.) 


NOBTH  BIRMINGHAM  ST.  BY.  CO.  e.  LIDDIOOAT. 


19 


statute,  (Code,  §  1145,)  and  not  for  recpir- 
ing  and  dlHchargrlng  passenKers,  tboagh 
tbat  bad  become  a  freqaent,  U  not  daily, 
uccDrrence,  as  stnted  abore.  On  tbe  23d 
of  March,  1K91,  appellee  wa8  standing  on 
the  side  of  appellant's  track,  either  upon 
or  near  tbe  roadway  of  tbe  Intersecting 
road,  -when  appellant's  train, coosisting  of 
an  engine  and  two  cars,  approached  the 
crossing,  gjlng  north.  One  of  the  cars 
was  an  ordinary  passenger  coach  and  tbe 
other  an  open  car  having  ronning  boards 
extending  along  each  side,  which  furnished 
a  step  to  passengers  getting  on  or  off  the 
car.  Appellee  atTempted  to  board  one  of 
tbe  cars,  but  fell,  and  one  of  the  trucks 
passed  over  and  crushed  bis  leg,  necessi- 
tating amputation.  For  that  injury  this 
soit  was  brought.  Whether  appellee, 
when  be  attempted  to  board  the  train, 
was  standing  on  tbe  track  of  the  intersect- 
ing road,  and  attempted  to  get  on  the  car 
while  the  train  was  in  motion, or  whether 
be  was  south  of  the  crossing  and  the  train 
at  rest  when  be  made  the  attempt,  are 
qnesticrns  as  to  which  the  testimony  is 
coDflictiug.  There  is  also  direct  conflict 
In  the  testimony  as  to  the  cause  of  appel- 
lee's fall.  His  statement  is  that  he  under- 
took to  board  the  open  car  while  the  train 
was  at  rest,  south  of  the  crossing,  tbe 
open  car  being  next  to  the  engine;  that 
be  stepped  on  the  running  board,  and 
seised  with  bis  band  the  arm  or  support 
attached  to  tbe  car  to  assist  passengers 
in  getting  lu  and  out  of  the  car;  that  one 
eud  of  tbe  arm  or  support  broke  loose 
from  its  fastenings,  and  precipitated  him 
upon  the  track.  Tbe  engineer,  on  tbe 
other  hand,  testified  that  be  was  looking 
at  appellee  when  the  accident' occurred; 
that  he  saw  him,  as  the  train  was  pafs- 
ine,  standing  on  the  roadway  of  the  Bir- 
mingham Mineral  Railroad  Company  at  its 
intersection  with  appellant's  road;  and 
that,  the  bos  passenger  coach  being  next 
the  engine,  appellee  jumped  on  the  rear 
steps  of  that  car  and  seized  hold  of  the 
railings;  that  he  lost  his  hold  and  fell  on 
the  track,  and  tbe  front  truck  of  the  rear 
ear  passed  over  bis  leg;  tbat  the  railing 
of  which  be  took  bold  did  not  break  loose, 
and  was  not  out  of  repair.  There  is  other 
testimony  seemingly  corroborative  of 
each  of  these  versions  of  the  accident.  The 
averments  uf  the  complaint,  so  far  as 
material  to  he  noticed,  are  tbat  "on  tbe 
day  and  year  aforesaid,  at  a  point  In 
North  Blrminghnm,  on  defendant's  line  of 
road,  a  short  distance  south  of  where  tbe 
defendant's  road  crosses  the  Birmingham 
Mineral  Railroad,  the  plaintiff  boarded, 
or  attempted  to  board,  or  attempted  to 
and  was  in  the  act  of  getting  on,  one  of 
the  defendant's  passt^oger  cars,  as  a  pas- 
senger, as  be  bad  tbe  right  to  do;  that 
the  car  the  plaintiff  was  attempting  to 
get  on  was  an  open  car  with  a  running 
board  on  each  side  for  passengers  to  get 
on  and  into  the  car;  that  on  each  of  the 
seats  of  said  car  was  a  handle  or  arm 
made  and  used  for  the  purpose  af  ena- 
bling passengers  to  catch  hold  of  the  same, 
to  enable  tbem  to  pull  themselves  into 
the  car;  tbat  plaintiff  caught  hold  of  one 
of  these  bandies  or  arms,  and  was  pulling 
talmself  into  the  car,  when  the  handle  or 


arm  turned  or  broke,  whereby  plaintiff 
was  thrown  to  the  ground  and  under  the 
car,  and  bia  leg  was  rnn  over,"  etc.  There 
was  a  demurrer  to  the  complaint,  which 
was  overruled.  The  defendant  then 
pleaded  the  geneial  Issue  and  contrib- 
utory negligence  on  plaintiff's  part.  The 
errors  assigned  are  the  rulings  of  tbe 
coort  on  tbe  demurrer  to  tbe  complaint, 
on  the  charges  given  and  refused,  and  on 
the  motion  for  a  new  trial. 

It  may  be  declared  as  a  general  rnle  that 
tbe  relations  of  carrier  and  passenger  are 
founded  In  contract,  either  expressed  orlm- 
plled,  made  upon  a  valuable,  but  not  nec- 
essarily a  pecuniary,  con8iderati<in ;  "and 
when  sncb  relations  bring  one  of  the  par- 
ties Into  contact  with  a  material  agency 
which  the  contract  requires  the  other 
party  to  supply,  tbe  law  exacts  of  him 
who  supplies  that  agency  the  duty  of  ex- 
ercising care  In  its  selection,  maintenance 
in  repair,  and  operation."  ^iAmer.  &  Eng. 
Enc.  Law.  p.  7S9.  Tbe  relation  begins 
"  when  tbe  contract  of  carriage  having 
been  made,  or  tbe  passenger  having  been 
accepted  as  such  by  the  carrier,  he  has 
come  upon  tbe  carrier's  premises,  or  has 
entered  any  means  uf  conveyance  provided 
by  the  carrier."  Id.  p.  244.  It  is  the  <luty 
of  the  carrier  to  provide  safe  and  conven- 
ient stations,  and  means  of  ingress  to  and 
egress  from  its  cars;  and  If  a  person  has 
tbe  bona  fide  intention  of  taking  passage 
by  a  train,  and  goes  to  a  station  at  a  rea- 
sonable time,  he  is  entitled  to  protectlun 
in  these  respects,  us  a  passenger,  from  tbe 
moment  he  enters  tbe  carrier's  premises. 
The  carrier  may,  by  proper  notice,  prohibit 
the  receiving  or  discharging  of  passengers 
at  other  places  than  the  stations  pro- 
Tided  by  It,  and  persons  attempting,  un- 
invited, to  board  its  trains  at  such  other 
places,  in  tbe  absence  of  wanton  or  willful 
negligence  on  tbe  part  of  the  carrier,  act  at 
their  own  peril  until  they  bare  entered  Its 
carriage,  or  are  accepted  as  passengers.  If, 
bowever,  a  carrier  is  in  the  habit  of  receiv- 
ing or  discharging  passengers  at  a  place 
other  than  a  regular  station,  or  persons 
are  Invited  or  directed  by  Its  authorized 
servants  to  board  or  alight  from  its  cars 
at  such  other  places,  they  have  the  right 
to  presume  that  It  is  safe  to  board  or  quit 
the  train  at  such  place,  unless  tbe  risk  in 
doing  so  is  so  obvious  tbat  a  man  of  ordi- 
nary care  and  prudence  would  nut,  under 
like  circumstances,  make  the  attempt. 
Railroad  Co.  v.  Kane,  69  Md.  11, 13  Atl. 
Rep.  387.  It  is  Immaterial  for  what  pur- 
pose its  cars  are  stopped  at  sncb  place, 
other  than  a  regular  station,  whether  In 
consequence  of  a  duty  enjoined  on  it  by 
law,  as  when  approaching  the  track  of  an 
Intersecting  road,  or  arising  from  conven- 
ience or  necessity  In  the  usual  mode  of 
operating  its  trains.  If  the  public  are  in 
the  habit  of  entering  or  quitting  Its  cars 
at  such  place,  without  objection  from  its 
agents  or  servants,  such  persons  are  enti- 
tled to  the  prbtectlon  of  all  the  duties  im- 
posed upon  the  carrier  in  receiving  and 
discharging  passengers  at  its  regular  sta- 
tions, except  In  so  far  as  It  may  be  relieved 
therefrom  by  obvious  risks.  Incident  to 
tbe  nature  ond  condition  of  such  place  of 
customary  use.    Tbe  customary  nse    of 
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Boch  place  for  reeelTlng  and  dlscbargliig 
pasaengera  may  become  so  generally 
known  and  well  eBtablisbed  as  to  Impose 
upon  the  carrier  the  duty  of  maintaining 
sucb  place  In  an  safu  and  convenient  con- 
dition as  a  regularstutlon.and  to  author- 
ize a  passenKer,  without  notifying  tbecon- 
ductor  or  other  Hervant  of  tbe  carrier  of 
his  desire  or  intention  to  board  tbe  train, 
to  presume  that  a  reasonable  opportunity 
will  be  afforded  bim  fur  that  purpose, 
and  that  it  is  safe  tu  do  so.  A  passenger 
attempting  to  board  a  tralnatsucb  place, 
and  under  such  circumstances,  Is  as  mucb 
Justified  in  tbe  assumption  that  tbe  car- 
rier's cars  are  in  a  sale  condition  as  be 
would  be  were  be  attempting  to  board 
them  at  n  regular  station ;  tor  tbe  duty  of 
tbe  carrier  to  so  malntnin  them  attaches 
in  all  caties  and  under  all  circumstances 
wbere  the  relation  of  carrier  and  passen- 
ger exists,  Pi tber  by  express  contract  or 
by  implication  of  law.  What  bas  been 
suld  lias  no  application  to  a  person  who, 
being  at  either  a  regular  station,  qr  a 
place  of  customary  use  for  receiving  and 
discharging  passengers,  has  not  a  bona 
fide  Intention  of  boarding  a  train  as  a  pas- 
senger, but  simply  intends  or  attempts  to 
obtaii  passage  without  tbe  knowledge 
and  consent  of  tbecarrier'a  servanteorem- 
pluyes,  and  without  paying  tare.  iSucb  a 
person  would  in  no  sense  be  a  passenger, 
but  a  trespasser,  to  wbom  tbe  carrier 
would  owe  no  higher  dnty  than  to  refrain 
from  wanton  or  willful  negllgenre;  or.  up- 
on discovering  blm  to  be  In  a  position  of 
peril,  to  employ  sucb  reasonable  care  as 
tbe  facIlitlHS  at  band  would  permit,  to 
avoid  the  threatened  injury.  itallroadCo. 
V.  Webb,  (Ala.)  12  .South.  Kep.  374:  Rail- 
way Co.  V.  Womack,  84  Ala.  149,  4  South. 
Kep.  (lis.  Bnt  tbe  failure  of  tbe  carrier  to 
maintain  Its  ears  In  repair  would  not,  as 
respects  such  person,  be  either  wanton  or 
willful  negligence,  however  gross  such 
negligence  might  be,  and  tor  an  Injury  re- 
sulting uuder  sucb  circumstances  tbe  car- 
rier would  not  be  answerable  in  damages 
to  th9  person  Injured.  Wbetbor  or  not  a 
person  Is  a  passenger  is  generally  a  ques- 
tion for  tbe  Jury,  and  always  so  when  dif- 
ferent Inferences  may  be  drawn  from  tbe 
testimony.  Brown  v.  Scarboro,  (Ala.)  12 
Sontb.  Rep.  289.  There  is  testimony  in 
tbe  case  before  us  tending  to  show  that 
appellee  was,  when  Injured,  attempting  to 
board  one  of  appellant's  cars  with  the 
bona  fide  intention  of  riding  thereon,  apon 
paying  tbe  customary  fare;  while,  on  the 
uther  bund,  them  Is  testimony  tending  to 
show  that  his  attempt  to  board  the  train 
nt  the  time  and  place  mentioned  was 
prompted  by  a  mere  boyish  propensity. — 
in  common  parlance, to  "steal  arlde,"— as 
he  bad  done  or  attempted  to  do  on  other 
occasions;  and  If  the  testimony  on  another 
trial  should  be  substantially  as  we  now 
find  It,  the  question  will  be  one  for  the 
jury  under  proper  Instructions  from  tbe 
court. 

It  cannot  be  ulfirroed  as  a  universal 
proposition  of  law  that  it  is  negligence 
per  se  for  a  person  to  attempt  to  board  a 
moving  train.  The  age  and  physical  con- 
dition of  the  person  making  tbe  attempt, 
tbe  rate  of  speed  of  tbe  train,  tbe  nature 


of  the  car  and  of  the  place,  and  all  the  at- 
tendant facts  and  circumstances  enter  in- 
to the  question;  and  while  any  one  of 
these  facts  might  possibly  be  sufficient  to 
Justify  tbe  conclusion  of  negligence  as 
matter  of  law,  ordinarily  it  Is  a  question 
for  the  Jury,  the  test  being  whether  a  per- 
son of  ordinary  care  aud  prudence  would, 
under  similar  circumstances,  have  made 
tbe  attempt.  Railroad  Co.  v.  Kane,  69 
Md.  II,  13  Atl.  Rep.  387;  Railway  Co.  v. 
Stewart,  91  Ala.  421,  8  Sonth.  Rep.  708. 
All  the  questions  for  review  In  this  case , 
may  be  solved  when  tested  by  tbe  prlnci-  ' 
pies  we  have  above  formulated. 

Taking  up,  now,  the  demurrer  to  tbe 
complaint,  and  construing,  as  we  must, 
tbe  averments  of  the  latter  most  strongly 
agalUKt  the  pleuder,  we  are  unable  to  de- 
clare that  tbe  complaint  shows  on  its  face 
that  the  relation  of  carrier  and  passenger 
legnlly  existed  between  appellant  and  ap- 
pellee at  tbe  time  the  alleged  Injury  was 
suffered.  It  Is  not  averred  tbat  appellee 
was  attempting  to  board  the  train  at  h 
station  provided  fur  passengers,  or  at  a 
place  where  it  was  usual  or  customary  to 
rereive  passengers  on  its  cars,  or  that  ap- 
pellee was  Invited  or  knowingly  permitted 
to  attempt  to  board  the  car  by  any  au- 
thorized servant  or  employe  of  tbe  com- 
pany, or  tbat  be  was  in  any  manner  ac- 
cepted as  a  passenger.  In  the  absence  of 
averments  showing  an  express  contract 
of  carriage,  or  of  facts  from  which  such 
contract  Is  implied  Inlaw,  no  relation  Is 
shown  to  have  subsisted  between  thepar- 
tles  nt  the  time  of  the  accident  that  de- 
volved upon  appellant  the  duty  towards 
appellee  of  maintaining  Its  cars  in  repair. 
Failing  in- this  respect,  and  there  being  no 
averment  that  tbe  injury  was  caused  b,r 
the  wanton  or  willful  negligence  of  tbe 
company,  no  cause  of  action  Is  shown  for 
which  It  is  answerable  to  appellee.  Ball- 
road  Co.  V.  Halrston,  (Ala.)  12  South.  Rep. 
'J99;  Railway  Co.  v.  Chewning,  93  Ala.  24. 
9  South.  Rep.  4.5S.  We  are  not  unmindful 
of  the  averment  In  tbe  complaint  tbat 
"plaintiff  was  In  the  act  of  getting  on 
one  of  the  defendant's  passenger  cars  as 
a  passenger,  as  he  had  the  right  to  do," 
bnt  these  words  are  the  mere  averment  of 
the  pleader's  conclusion.  No  facts  are 
stated,  and  no  weight  ran  be  accorded 
them  in  determining  tbe  sufficiency  of  tbe 
complaint.  They  are  perfectly  consistent 
with  a  most  lieedless  attempt  to  board 
tlie  train  when  in  motion,  and  at  a  place 
not  set  apart  by  any  order  or  usage  of  tlie 
company  for  receiving  passengers.  More- 
over, there  is  almost  Irreslstiblp  implica- 
tion that,  when  the  attempt  was  made  to 
board  the  car,  the  train  was  In  motion. 
There  Is  a  manifest  distinction  in  this 
respect  between  the  complaint  In  this  case 
and  that  in  Railroad  Co.  v.  Jones,  83  Ala. 
377,8  South.  Rep.  902.  In  the  latter  the 
averment  that  the  plaintiff's  Intestate 
was  a  passenger  Is  supported  by  tbe 
statement  tbat  she  was  In  tbe  defendant's 
conch, — a  position  which,  of  itself,  prima 
facie  indicated  the  relation  of  passenger; 
while  here  there  is  no  fact  averred  In  tbe 
complaint  which  indicates  that  appellee 
bad  become, or  was  In  a  position  entitling 
him  to  become,  a  passenger  In  appellant's 
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train  at  tbe  time  of  tbe  accident.  Wben 
we  look  to  the  averments  of  fact  In  the 
complaint,  as  contrulled  by  tbe  Intend- 
mentn  against  the  pleader,  It  must  be  In- 
ferred from  the  complaint  that  appellee's 
attempt  to  board  tbe  train  was  at  a  place 
where  be  was  not  authorized  or  Invited 
to  make  the  attempt;  that  the  cars  were 
in  motion  at  a  rate  of  speed  which  would 
have  deterred  a  man  of  ordinary  care 
from  making  the  attempt  under  like  cir- 
cnm8tanc(>a:  and  that  In  making  such  at- 
tempt appellee  was  a  trevpasser.  Mont- 
gomery V.  Railway  Co.,  (Ala.)  12  Suntb. 
Kep.  170;  Railway  Co.  v.  Cbownlog.  08 
Ala.  24.  9  South.  Rep.  45f<. 

It  is  contended  in  argument  for  appellee 
that  It  must  be  Inferred  tbe  train  was  at 
rest  wben  appellee  undertook  to  board  it, 
because  of  the  averment  that  appellee's 
attempt  to  board  was  made  when  the 
train  was  "a  short  distance  south  of 
where  the  defendant's  road  crosses  tbe 
Birmtngbaro  Mineral  Railroad,"  and  be- 
caoae  of  tbe  statutory  requirement  that 
trains  shall  be  brought  to  a  lull  stop  be- 
fore crosslog  tbe  tracks  of  an  intersecting 
road.  Tbere  are  cuncinslve  reasons  why 
this  argoment  cannot  prevail.  Although 
tbe  court  takes  Judicial  knowledge  of  tbe 
requirements  of  the  statute,  and  it  is 
averred  iu  tbe  complaint  that  appellee's 
train  was  south  of  tbe  crossing.  It  is  not 
averred  that  the  train  was  on  a  north- 
bound trip.  Indulging  the  view  most  un- 
favorable to  the  pleader,  as  we  must,  the 
train  at  tbe  time  of  the  accident  was 
south  bound,  and,  therefore,  according  to 
the  complaint,  had  passed  thelntersecting 
road,  and,  conseijnently,  the  point  where 
It  was  required  by  the  statute  to  come  tn 
a  stop.  Un  tlie  other  baud,  if  we  could 
assnme  tbe  train  was  north  bound,  it  Is 
not  averred  it  had  approached  within  lUO 
feet  of  the  crossing  when  plaintiff  under- 
took to  board  it.  that  being  tbe  distance 
from  tbe  crossing  at  which  it  was  required 
by  tbe  statute  to  come  to  a  full  stop.  The 
averment  that  the  train  was  "a  short  dis- 
tance south  of  where  the  defendant's 
road  crosses  the  Birmingham  Mineral  Hail- 
road"  is  not  tbe  equivalent  of  ah  aver- 
ment that  the  train  was  within  lOU  feet  of 
tbe  crossing.  This  last  fact  is  not  necessa- 
rily implied  in  tbe  averment  made.  Tbe 
inference  does  not  arise,  as  matter  of  law, 
from  tbe  facts  averred  in  the  complaint, 
that  appellant's  train  was  at  rest  when 
appellee  attempted  to  board  it,  but,  as 
wi)  have  shown,  tbe  intendments  un  de- 
murrer are  to  the  contrary. 

It  results  from  tbe  foregoing  piinclples 
that  the  first  and  second  grounds  of  de- 
ma  rrer  to  the  complaint  should  have  been 
sustained:  and  in  view  of  tbe  Intendments 
against  the  pleader,  as  above  indicated,  it 
may  be  tbe  third  ground  of  demurrer 
sbonld  have  been  sustained,  notwith- 
standing contributory  negligence  is  ordi- 
narily matter  of  defense.  We  cite  the  fol- 
lowing authorities :  Railroad  Co.  v.  Hair- 
ston.  (Ala.)  12  South.  Rep. 299:  Montgom- 
ery v.  Railway  Co.,  Id.  170;  Railway  Co. 
V.  Chewning,  93  Ala.  24.  9  South.  Rep.  4.58. 
Tbe  charges  given  and  refused  by  the 
court,  on  which  tbe  remaining  assignments 
of  error  are  based,  need  not  be  specially 


noticed.  Tbeprinclples  webaveannounced 
will  furnish  sufflcieut  guide  on  another 
trial.  For  tbe  error  of  the  city  court  In 
overruling  the  demurrer  to  the  complaint 
its  Judgment  la  reversed,  and  tbe  cause  is 
remanded. 

(99  Ala.   271) 
MORROW    T.    RUSSELL.     WALLING    v. 

SAME.  CAMPBELL  v.  SAME, 
(Supreme  Conrt  of  Alabama.  April  25,  1893.) 
Blbction  Contests — Captios  op  Bond. 
An  election  contest,  triable  "before  the 
judge"  of  probate,  is  pending  in  the  court  to 
the  extent  that  a  bond  to  secure  costs,  all  the 
puri>oses  and  objects  of  which  are  to  be  worked 
out  through  the  processes  of  the  court,  should 
bear  a  caption  showing  ':hat  the  bond  is  filed  in 
the  conrt,  and  not  with  the  judge  individually. 

Appeals  from  city  conrt  of  Decatur; 
William  H.  Simpson,  Judge. 

Application  by  D.  B.  Morrow,  W.  J. 
Walling,  and  A.  B.  Campbell  for  manda- 
mus to  E.  M.  Russell,  requirine  bim  to  dis- 
miss election  contests  pending  before  bim. 
Applications  denied.  Relators  appeal. 
Atflrmed. 

E.  W.  Godbey  and  Wirt  &  Speake,  for 
appellants.  J.  B.  Moore,  Roulhac  &  Na- 
than, and  Morris  A.  Tyng,  for  appellee. 

McCLELLAN,  J.  These  are  appeals 
from  orders  of  tbe  city  court  of  Decatur 
denying  applications  for  writs  of  man- 
damus to  be  directed  to  tbe  probate  Judge 
of  Morgan  county  requiring  him  to  dis- 
miss contests  of  elections  to  the  otflce  of 
sheriff,  tax  collector,  and  clerk  of  the  cir- 
cuit court  of  Morgan  county  pending  be- 
fore him.  Tbe  sole  alleged  ground  for  dis- 
missing said  contestations  is  that  the  sev- 
eral contestants  bad  not  given  securityfor 
the  costs  thereof,  as  required  by  the  stat- 
ute, and  the  contention  that  they  had  not 
complied  witb  the  law  in  this  regard  is 
rested  solely  on  the  fact  that  tbe  bonds, 
which  were  given  and  which  were  Intend- 
ed to  be  security  for  costs,  and  whicb  in 
every  other  respect  were  entirely  formal, 
regular,  and  suflBcient,  each  had  the  fol- 
lowing caption :  "State  of  Alabama,  Mor- 
gan county.  In  the  probatecourt  of  Mor- 
gan county,  Alabama."  And  the  argu- 
ment is  that  tbe  caption  Is  an  essential 
part  of  tbe  bund :  that  it  Is  of  vital  im- 
portance that  it  should  correctly  state  the 
forum  in  which  the  paper  Is  filed,  failing  In 
wbicb  the  bond  Is  void  ;  that  these  con- 
tests were  pending  before  the  Judge  of  tbe 
probate  court,  and  not  in  the  probate 
court;  that  these  captions  show  that  tbe 
bonds  were  hied  In  a  tribunal  in  which  the 
cases,  to  secure  tbe  costs  In  which  they 
were  Intended,  were  not  pending,  and 
bence  no  bonds  at  all  can  be  said  to  have 
been  filed  in  tbe  tribunal  where  the  rases 
are  pending,  and  that,  therefore,  the  pro- 
ceedings must  be  dismissed.  Tbe  Invalidi- 
ty of  tbe  bonds  is  also  songbt  to  be  sup- 
ported by  an  Ingenious  argument  based 
on  the  provision  of  the  statute  of  frauds 
wbicb  requires  undertakings  to  answer 
tbe  debt,  miscarriage,  or  default  of  an- 
other to  be  In  writing,  expressing  a  con- 
sideration, tbe  assumption  that  bonds  se- 
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cariDK  costB  are  aacta  uodertaklDgs  as  to 
the  Buretles  aad  tbe  Buppoaed  Inaccurate 
Btatement  of  tbe  torum  in  the  caption. 
Bot  this  argument,  as  well  as  all  other 
BugKestiooH  of  connael  for  appellante,  pro- 
ceeds entirely  on  the  theorj  that  the  cap- 
tion In  point  of  fact  la  an  Incorrect  state- 
ment ot  the  tribunal.  Without  following 
tbe  argument  of  counsel,  or  committing 
ourselves  to  the  soundness  ot  an>  one  of 
the  several  propositions  a.dvanced,  we  ex- 
perience no  dlfHcalty  in  sustaining  the  ac- 
tion of  tbe  city  court  upon  the  broad 
ground  that  the  caption  of  the  bond  In 
each  of  these  cases  correctly  sets  forth  tbe 
tribunal  in  which  tbe  law  requires  security 
for  costs  to  be  given.  We  need  not  hesi- 
tate to  concede  that  these  causes  are  tria- 
ble by  tbe  judge  of  probate,  and  not, 
strictly  speaking,  by  the  probate  court. 
It  does  not  follow  from  this  concession 
that  the  bonds  must  appear  to  have  been 
filed  before  or  with  said  judge  as  an  indi- 
vidual, separate  and  apart  from  tbe 
court,  any  more  than  that  bonds  for  se- 
curity for  costa  in  contests  of  elections  to 
tbe  general  assembly  should  be  filed  in 
the  boose  or  senate,  as  the  case  may  be, 
because  the  trial  is  to  be  had  before  one  or 
tbe  other  of  those  tribunals,  or  that  se- 
curity lor  the  costs  ot  contests  triable  by 
a  circuit  Judge orchancellor  should  be  filed 
with  and  be  entitled  as  before  those  offi- 
cers, instead  of  being  lodged  witb  tbe  clerk 
of  the  circuit  court,  or  the  register  ot  tbe 
chancery  court,  and  made  to  bear  a  cap- 
tion appropriate  to  papers  filed  In  said 
courts.  It  does  not  follow.  In  other  words, 
from  the  fact  that  a  cause  is  by  statute 
made  triable  by  and  before  the  presiding 
officer  or  the  individuals  constituting  tbe 
membership  of  a  tribunal,  that  the  canse 
is  pendlni^  before  surh  officer  or  individ- 
ual, and  not  In  thecourt  of  which  they  are 
officers,  or  even  In  an  entirely  different 
court  for  any  purpose  whatever.  For  in- 
stance: In  contests  of  tbe  election  ot 
members  of  the  general  assembly,  the 
cause  Is  In  a  sense  pending  In  the  circuit 
court  ot  the  county  or  u  circuit  court  of  the 
senatorial  district,  and  security  for  costs 
must  be  there  filed  and  approved  by  tbe 
circuit  court  clerk,  (Code,  §  408;)  notice  of 
contest  must  be  returned  to  him  after 
service,  (Id. §411 ;)  interrogatories  to  take 
testimony  mnst  be  filed  with  him,  and  he 
must  issue  commissions  to  that  end,  (Id. 
§412;  Roney  v.  Blinmons,  [Ala.]  11  South. 
Rep.  740;)  the  costs  of  such  contest  must 
be  certified  "to  the  clerk  of  the  circuit 
court  In  which  seitnrlty  for  costs  is  re- 
quired to  be  given,  •  •  •  end  said 
clerk  must  tbereopon  Issue  execution  for 
the  same,  retnrnable  to  the  next  term  of 
the  circuit  court,  "etc.,  and  such  clerk  Is 
allowed  specified  fees  for  the  issuance  of 
original  and  alias  executions,  (Code,  §§ 
41!t-416;  Roney  v.  ,<=!lmmuns,  supra.)  And 
in  a  contest  before  a  judge  of  tbe  circuit 
court,  the  canse,  at  least  for  all  the  pur- 
poses of  securing  and  collecting  costs,  no- 
tice of  contest,  etc.,  Is  pending  In  the  cir- 


cuit court,  (Code,  S  428;)  coramlBBlons  to 
take  testimony  are  issued  by  tbe  clerk  ot 
tbe  court,  (Id.  §  402;)  and  depositions, 
wben  taken,  are  returned  into  said  court, 
(Id.  i  405.)  And  bo,  also,  in  respect  ot  a 
contest  of  an  election  to  the  office  ot 
judge  ot  tbe  circuit  court  before  a  chancel- 
lor, the  case,  for  all  purposes  ot  costs  and 
the  like,  is  in  the  chancery  court,  and  pros- 
ecuted through  the  processes  of  that  court 
Issued  by  Its  register.  Id.  §§  429-481.  And 
that  all  these  contests  are  pending  In  the 
courts,  the  judges  of  which  try  tbe  Issues  in- 
volved in  them,  tor  all  tbe  purposes  of  se- 
curity, judgment,  and  execution  for  costs, 
is  made  more  manifest  by  reference  to  cer- 
tain general  provisions  applicable  to  all 
contests,  and  to  certain  provisions  In 
tbemselves  applicable  alone  to  contests 
tried  by  the  probate  judge,  but  extended 
by  other  sections  tocontests  before  circuit 
judges  and  chancellors.  Thus  section  S^tS 
of  the  Code  provides  that  tne  contestant 
must  give  securltyfor  ccsts  within  a  speci- 
fied maximum  limitation,  "in  such  sum 
as  tbe  judge  of  tne  court  in  which  the  con- 
test Is  to  be  tried  may  deemanfficient,"— a 
clear  recognition  ot  the  pendency  ot  the 
contest  In  the' court  tbe  Judge  ot  which 
hears  and  determines  it.  Commissions  to 
take  testimony  where  the  contest  is  tria- 
ble by  a  judge  ot  probate  are  Issued  by 
such  judges  notas  judge,  but  as  (lertorming 
the  duties  of  clerk  of  the  probate  court. 
Code,  §  402.  Proceedings  against  default- 
ing witnesses  are  Issued  oat  of  and  return- 
able to  a  regular  term  of  the  probate 
court,  and  not  by  and  before  the  probate 
judge,  except  as  a  part  of  such  court,  (Id. 
9  420,)  and  execution  for  costs  issues  out 
of  the  probate  court,  and  must  bn  made 
returnable  to  a  regular  term  of  said  pro- 
bate court,  (Id.  §  427.)  Tbe  execution  tor 
costs,  in  contestB  before  chancellom  and 
circuit  and  probate  judges,  when  the  con- 
testant tails,  issues  on  the  bond  for  costs 
and  against  the  contestant  and  his  sure- 
ties, it  Is  a  process  of  the  court.  It  is  is- 
sued by  the  ralulsterfal  officer  of  the  court, 
the  register  of  the  chancery  court,  tbe 
clerk  pf  the  circuit  court,  or  the  officer  per- 
forming clerical  duties  in  the  probate 
court.  It  is  returnable,  not  tn  or  before 
the  judge  of  the  court,  but  to  the  court  it- 
self,— to  some  regular  term  of  the  chancery 
court,  circuit  court,  or  probate  court,  as 
the  case  maybe.  To  hold  that  a  bond,  all 
the  purposes  and  objects  of  which  are  to 
be  worked  out  and  accomplished  through 
the  processes  ot  the  court,  and  with  refer- 
ence to  which  nothing  whatever  is  to  be 
done,  no  action  whatever  is  to  be  had  ex- 
cept by  the  court,  does  not  belong  to  the 
filoa  ot  the  court,  and  should  not  bear  a 
caption  appropriate  to  its  functionsin  the 
court,  would  be  an  anomaly  too  extraor- 
dinary for  toleration.  We  cannot  sub- 
scritm  to  such  a  doctrine,  but  bold  with 
the  court  below  that  the  bunds  in  each  of 
these  cases  ixjlung  to  tbe  records  of  tbe 
probatecourt,  as  properly  apiieara  by  their 
caption.    Affirmed. 


Digitized  by 


Google 


Ato.) 


SICHMOND  ft  D.  S.  CO.  «.  TBOUSDALB  A;  SONS. 


<»  Ala.  n») 

RICHMOND  &  D.  R.  CO.  t.  TROUSDALE 
&  SONS. 

<SDprem*  Court  of  Alabama.     April  26,  1893.) 
Carbieks  —  Litb-Stock  Sbiphints  —  DSLAT  IM 

TSANgPOKTATIOX— JURISDICTIOK— BXAMIMATION 
0»  WlTSBSS — Instbdctionb. 

_  1.  An  action  may  be  broaght  In  Alabama 
against  a  foreign  corporation  for  breacli  of  a 
contract  made  witb  defendant's  agents  in  Ala- 
bama for  the  carriage  of  live  stoclc  from  Ala- 
bama to  Georpa,  defendant  operating  a  rail- 
road over  wluch  the  transportation  waa  ef> 
fected. 

2.  Where  there  is  unreasonable  delay  on 
the  part  of  a  carrier  in  transporting  live  stock, 
and  the  stodc,  when  delivered,  is  fonnd  to  be 
in  an  nnsonnd  condition,  the  burden  is  on  the 
carrier  to  show  that  such  unsonnd  condition  ia 
not  doe  to  the  nnreasonable  delay. 

H.  An  instraction  that,  if  a  carrier  failed 
to  deliver  live  stock  in  a  safe  condition  within 
a  reasonable  time,  a  presumption  of  negligence 
arises,  and  the  burden  is  on  the  carrier  to  ex- 
cuse itself  from  negligence,  is  not  erroneous, 
as  assnming  that  the  stock  was  shipped  in  a 
sound  condition,  and  injured  during  transporta- 
tion. 

4.  In  an  action  against  a  carrier  for  in- 

i'ory  to  live  stock,  alleged  to  have  been  cnnsed 
ly  nnreasonable  delay  in  transporting  the  same, 
an  instruction  that  the  measure  of  damages 
is  the  difference  in  the  market  value  of  tiie 
stock  if  they  had  been  delivered  without  delay, 
and  their  market  valae  after  delivery  in  the 
condition  shown  by  the  evidence,  is  not  errone- 
ous, as  assnminig  uat  the  stock  was  injnred  b7 
nnreasonable  delay  in  transporting. 

5.  A  carrier  is  liable  for  all  injury  done  to 
live  stock  in  traasportation  that  is  referable 
to  negligent  delay  in  transporting  them,  through 
the  effect  of  sucn  delay  upon  the  physical  con- 
dition, or  latent  vicious  propensities,  of  the  ani- 
mals, whereby  they  are  reduced  in  wdght,  and 
mjnre  each  other. 

6.  In  an  action  for  injniy  to  live  stocky 
caased  by  delay  in  transporting  the  same,  an 
instruction  that  the  evidence  is  undispated 
that  a  reasonable  time  for  the  delivery  of  said 
animals  after  their  receipt  by  defendant  is 
10  or  12  hours  is  not  objectionable,  as  disre- 
garding testimony  that  "usually  stock,  in  ship- 

Eing,  go  through  very  nicely  in  10,  IS,  or  iO 
mm,"  as  the  vritness  merely  meant  that  stock 
woold  not  be  Injnred  on  a  joom^  lasting  tcma 
10  to  20  hours. 

7.  In  an  action  against  a  carrier  for  in- 
jury to  stock,  caused  by  delay  in  shipping 
them,  evidence  as  to  "what  was  the  custom, 
in  such  cases,  as  to  some  one  going  along  with 
the  stock,"  is  irrelevant. 

Appeal  from  clrcait  court,  JeBenoo 
county ;  Jobn  B.  Tally,  Judge. 

Actii>D  by  Trouadale  &  Sons  agaiust  tbs 
RIcbmond  &  Danville  Railroad  Company 
to  recover  damaiteH  tor  injury  to  stock, 
caused  by  negligence  of  defendant  In  de- 
laylngtbeirtransportutlon.  From  a  Judg- 
ment for  plaiotllf,  defendant  appeals.  At- 
flrmed. 

On  the  Introduction  of  one  A.  J.  Camp, 
a  witness  for  tbe  plaintiff,  and  after  he 
had  testified  that  at  tlie  time  the  bill  of 
lading,  wbieb  was  signed  by  him,  was 
given  to  the  plalnttlT,  he  was  the  agent  of 
tbe  defendant  In  Birmingham,  the  detend- 
aot'scoansel  asked  thewltneBB  the  follow- 
ing question :  **  What  waa  the  custom.  In 
Bucb  cases,  as  to  some  one  going  along 
with  the  stock?"  The  plaiotift  objected 
to  ttiJa  question,  which  objection  waa  siw- 


talned  by  tb«  court,  and  tbe  defendant 
duly  excepted  thereto.  Among  tbe  writ- 
ten cbargPH  requested  by  the  plaintiff  was 
tbe  toUowlog:  "  (6)  Tbe  Jury  are  charged 
that  the  evidence  is  undisputed  that  a 
reasonable  time  for  the  delivery  ot  said 
animals,  after  the  delivery  of  sa  me  to  tbe 
railroad,  is  ten  or  twelve  hours,  and  if 
tbeir  being  kept  on  the  car  for  a  longer 
time  by  the  detendaut  caused  them  to  be 
vicious,  and  to  injure  one  another,  tbe  de- 
fendant is  liable  to  answer  in  damiige  tor 
Bucb  injury."  The  defeudant  duly  ex- 
cepted to  tbe  giving  of  this  charge,  as  well 
as  all  the  others  given  at  tbe  request  of 
tbe  plaintiff.  The  defendant  then  re- 
quested tbe  court  tw  give,  among  otbers, 
tbe  following  written  charges,  and  sepa- 
rately excepted  to  the  refusal  to  give  each 
of  them:  (1)  " The  common-law  rule  was 
that  a  common  carrier  was  an  insurer  of 
goods  intrusted  to  it  tor  carriage,  and 
that  if  such  goods  were  lost,  destroyer], 
or  injured,  the  burden  ol  proof  was  on  the 
carrier.  In  an  action  for  the  damagra,  to 
acquit  Itself  of  negligence. or  to  show  that 
the  loss  or  injury  was  caused  by  tbe  act 
ol  Gild,  or  the  public  enemy;  but  that 
rule  does  not  apply  iu  this  case,  because 
the  articles  are  live  stock,  which,  by  their 
nature,  aresnscepllbleto  injury  during  the 
transportation,  and  in  such  a  case  the 
common  carrier  is  not  liable,  except  for 
actual  negligence  causing  or  contribnttng 
to  tbe  injury  complained  of,  which  negli- 
gencemnst  be  shown  by  actual  prool  in  tbe 
case."  (4)  "Tbe  burden  of  proof  is  on  tbe 
plaintiff  to  show  that  the  stock  was  in- 
jured by  improper  treatment  while  in  the 
defendant's  custody,  and  that  their  mar- 
ket value  was  decreased  by  such  improper 
treatment."  (12)  "Tbe  burden  of  proof  Is 
on  tbe  plaintiff  to  show  that  his  animals 
were  injured  through  tbe  defendant's  neg- 
ligence, and  this  burden  Is  not  shifted  by 
proof  that  tbe  defendant  failed  to  deliver 
tbem  within  a  reasonable  time,  and  that 
they  were  in  an  Injured  condition,  be- 
cause, by  tbeir  very  nature,  such  animals 
are  liable  to  Injury  during  transporta- 
tion in  H  railroad  car."  (13)  "If  tbe  jury 
believe  from  the  evidence  that  the  only  in- 
jury sustained  by  the  animals  was  such  as 
animals  usually  sustain  when  undergoing 
transportation  on  railroads,  tbey  can  <lnd 
only  nominal  damages;  that  is  to  say, 
some  sniall  amount,  as  one  dollar  or  one 
cent." 

James  Weutherly,  for  appellant.  Gregg 
&  Thornton,  for  appellee. 

McOLELLAN,  J.  This  action  Is  prose- 
cuted by  Trousdale  &  Sons,  a  domestic 
corporation,  against  the  Richmond  ft 
Danville  Railroad  Company,  a  foreign 
corporation.  It  sounds  in  damages  for 
tbe  breach  of  a  contract  of  affreightment, 
whereby  tbe  defendant  undertook  to 
promptly  and  safely  transport  certain 
live  stock  from  Birmingham,  Ala.,  to  At- 
lanta, Oa.,  and  there  deliver  tbem  to  tbe 
plaintiff,  wbicb  was  both  consignor  and 
consignee.  Tbe  contract  was  made  In 
Blrmingbam,  Ala.,  where  tbe  plaintiff  was 
domiciled,  and  where  the  defendant  was 
present  by  its  agents,  and  whence  it  oper- 
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ated  a  line  of  railway  to  Atlanta,  Oa.,  a 
great  part  of  which  was  in  Alabama,  and 
over  which  the  transportation  was  to  be 
ettected.  This  was,  therefore,  an  Alabama 
contract,  not  only  made  here,  but, in  part, 
to  be  perfurnied  here;  and  the  courts  of 
this  state,  clearly,  we  thinlc,  have  juris- 
diction— aerrlce  being  had— of  this  action, 
for  its  breach,  notwlthstandinK  the  de- 
fendant Is  a  foreign  corporation,  and  itn 
full  discharge  was  to  be  consummated  by 
delivery  to  the  consignee,  in  another 
state.  See  Banking  Co.  t.  Carr,  76  Ala. 
888. 

The  evidence  tended  to  show  that  the 
animals,  when  delivered  In  Atlanta,  from 
84  to  36  hours  after  tiiey  should  have  beeu 
delivered — a  reasonable  time  for  transpor- 
tation and  delivery  being  put  at  from  lOto 
12  bonrs,  and  the  time  required  in  this  in- 
stance, at  46  hours- "bad  been  down,  and 
were  skinned  up;"  that  they  "looked  very 
thin,  hollow,  skinned,  and  scalded,  from 
standing  in  tiie  car;"  "seemed  tu  be  fever- 
ish;" "one  lame  in  hind  legaand  limping;" 
one  specially  valuable  horse  "was  sore 
and  lame,  and  appeared  to  have  no  life;" 
twelve  others,  "all  sore  and  lame  and 
skinned,"  etc:  that  all  the  stock  were  in 
excellent  condition  when  shipped  from  Bir- 
mingham, and  that  the  bad  condition  in 
which  they  were  on  arrival  at  Atlanta 
was  due  to  the  fact  that  they  were  kept 
on  the  cars  a  very  much  longer  time  than 
was  necessary  for  their  transportation 
and  delivery,  witiiout  water  or  food.  On 
the  other  hand,  there  was  evidence  tend- 
ing to  show  that  the  animals,  or  seine  of 
them,  were  not  in  a  sound  condition  when 
they  were  received  for  shipment,  and  that 
the  diseases  and  hurts  they  exhibited  on 
delivery  in  Atlanta  existed,  or  had  been 
sustained,  before  they  were  shipped,  and 
did  not  result  from  their  transportation 
at  nil.  It  is  insisted  that  the  trial  court 
assumed  or  declared  tli**  falsity  of  the  evi- 
dence last  referred  to,  or  that,  in  effect,  it 
was  withdrawn  from  the  consideration  of 
the  Jury  by  the  instructions  given.  We 
think  not.  The  charges  supposed  to  have 
this  infirmity  are  as  follows:  "If  the  de- 
fendant, having  undertaken  to  deliver  the 
stock,  failed  to  deliver  it  in  a  sale  condi- 
tion, within  a  reasonable  time,  the  pre- 
sumption of  negligence  arises,  and  the 
burden  of  proof  Is  shifted  to  the  defendant 
to  excuse  itself  from  negligence."  And 
again :  "  If  the  Jury  believe  from  the  evi- 
dence that  the  plaintiff  Is  entitled  to  recov- 
er, the  measure  of  the  damage  is  tbedlffer- 
ence  in  the  market  value  o(  the  stuck  in 
Atlanta,  Oa.,  if  they  had  been  delivered 
without  any  delay  In  shipment  or  deliv- 
ery, and  their  market  value  alter  their  de- 
livery in  Atlanta.  aa.,in  the  condition  the 
evidence  shows  they  were  in."  The  first 
charge  quoted  we  understand  to  mean 
only  this:  That  if  there  has  been  unrea- 
sonable delay  on  the  part  of  the  defend- 
ant in  the  transportation  and  delivery  of 
the  live  stock,  and  when,  after  such  un- 
reasonable delay,  they  are  found  to  be  in 
an  unsound  condition,  the  onus  is  then 
on  the  defendant  to  show  that  the  un- 
sound condition  of  the  stork  was  not  due 
to  the  unreasonable  delay  in  transporta- 
tion, or.  In  other  words,  that  evidence  of 


unreasonable  delay,  end  the  existence  of 
injuries  on  delivery,  raises  a  prima  fade 
presumption  that  the  delay  was neKligent, 
and  the  injuries  rnsnlted  from  it,  and  puts 
it  on  the  defendant  to  rebut  this  presump- 
tion, and  show,  either  that  there  was  no 
negligent  delay,  (which  was  not  attempt- 
ed to  be  shown  in  this  case,)  or,  conceding 
the  delay,  that  the  injuries  did  not  result 
from  it,  but  (as  was  attempted  to  be  done 
in  this  case)  that  the  stock  was  in  an  un- 
sound condition— had  received  the  Injuries 
complained  of —before  the  shipment.  This 
we  understand  to  be  the  law,  especially 
where,  as  in  this  case,  the  contract  of  af- 
frelghtment  sets  forth  that  the  stock, 
when  received,  was"ln  outward  apparent 
good  order,"  and  the  injuries  counted  on, 
and  shown  in  the  testimony,  were  "out- 
ward and  apparent."  This  charge  does 
not  assume  that  the  defendant  has  not 
discharged  this  burden, ortakeaway  from 
the  jury,  or  tend  to  mislead  them  to  forego, 
the  right  to  find,  on  the-  whole  evidence, 
that  the  stock  was  unsound  when  it  came 
to  the  hands  of  the  carrier.  And  so  with 
the  other  charge  quoted,  which  was  g;iven 
at  the  request  of  the  plaintiff.  It  does 
not  assume  that  the  stock  was  injured  In 
the  transportation,  but  asserts  only  that, 
if  the  jury  should  find  negligent  delay — as 
to  which  there  was  no  controversy — In 
the  transportation  and  delivery,  the  meps- 
ure  of  plamtitCs  recovery  would  be  the 
dlHerenue  in  value  of  the  Animals  at  the 
lime  they  should  have  been  delivered.  In 
the  condition  they  would  have  been  in  at 
that  time,  and  their  value  wben  they  were 
delivered  in  the  condition  they  were  in  at 
that  time.  This  did  not  tend  to  prevent 
the  Jury  to  find  that  their  Injuries  were 
not  caused  by  the  delay,  but  existed  oe- 
fore  the  carriage  began,  and  hence  that 
their  condition  was  the  same  when  they 
were  delivered  as  when  they  should  have 
been  delivered.  The  instruction.  In  effect, 
was  that,  1(  the  Jury  found  any  damageM 
at  all  for  plaintiff,  it  should  be  measured 
by  the  change  in  the  ooniiition  of  the  live 
stock  wrought  by  the  unreasonable  delay. 
If  such  change  had  been  wrought.  It 
may  be  true  that  railroad  transportation 
of  live  stock  always,  and  inevitably,  in- 
volves reduction  In  their  weight,  some 
lameness,  and  even  abnormal  weakness; 
but  that  tbia  Is  true, and  that  theseetfects 
Incident  to  thenatureofthesubject-matter, 
and  the  manner  of  transportation,  can- 
not be  made  the  basis  of  a  recovery  in 
damages,  where  there  has  been  no  neKll- 
gence  on  the  part  of  the  carrier  contrib- 
uting thereto,  or  aggravating  tbe  natural 
injuries  resulting  from  car  wear,  and  nec- 
essary deprivation  of  water  and  food,  is 
not  tosay  that  where  the  carrier  has  l>een 
guilty  of  negligent  delay,  and  subjected 
tbe  stock  to  tbe  injurious  effects  of  such 
transportation  for  an  nnreasonable  and 
unnecessary  length  of  time,  and  in  conse- 
quence thereof  the  stock  has  been  injured, 
though  only  in  this  natural  way,  to  a 
greater  extent  than  would  have  been  the 
case  had  the  delay  not  occurred,  the  car- 
rier  would  not  be  responsible  for  whatever 
increased  damage  the  stock  has  auatained 
on  account  of  the  delay,  though  such  dam- 
age may  be  purely  Incident  to  keeping  the 
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anltnalB  on  the  car.  To  the  contrary,  we 
do  not  doubt  the  liability  of  the  carrier 
(or  all  damaice  that  Ih  referable  to  a  neg;l- 
Kent  proloDKation  of  the  traosportatioD, 
tbrongb  its  natural  elTeet  opun  the  pbys- 
ical  condition,  or  latent  vlcloua  propensi- 
tipB,  of  the  animals,  wbereby  tbey  are  re- 
doced  in  weight  or  strengtb  more  than 
tbey  would  have  been,  bad  prompt  car- 
riage and  delivery  been  made,  and  Injure 
each  other  In  consequence  of  vlcloueneea 
aruDsed  by  the  ezcesa  of  their  confinement 
beyond  the  time  necessary  for  transporta- 
tion and  delivery.  Tbese  views  will  suffice 
to  show  the  grounds  of  our  opinion  that 
the  trial  court  did  not  err  In  its  rullngB 
on  charges  having  reference  to  this  part  of 
the  case.  The  chargeM  asked  by  the  de- 
fendant were  faulty,  in  that  they  Involved 
a  tendency  to  mislead  the  Jury,  if.  Indeed, 
that  was  not  their  direct  eOect,  from  a 
consideration  of  any  injuries  which  re- 
salted  to  the  stoclc  from  their  nature,  hab- 
its, and  propensities,  in  connection  with, 
and  as  operated  upon  by.  the  negligent 
delay  of  the  carrier.  Charge  6,  given  for 
plaintllt,  correctly  asserted  the  law  in  this 
connection.  Charges  1, 12,  and  4,  refused 
to  defendant,  were  open  to  the  objection 
pointed  out  above,  if  not  to  others,  also. 
Charge  3,  asked  by  defendant.  Is,  In  a 
sense,  abstract,— there  was  no  evidence 
that  plaintiff  was  remiss  In  its  efforts  to 
repair  the  injuries  sustained  by  the  stork. 
If  any,  or  that  such  Injuries  might  have 
been  lesseved  or  cnred  by  proper  atten- 
tion, which  was  not  given,— and  was 
affirmatively  bad,  in  that  it  limits  the  re- 
covery to  nominal  damages,  though,  for 
aogbt  that  is  hypothesized,  the  plaintiff 
might  well  have  been  put  to  great  trouble 
and  expense  in  repairing  the  injury  which 
bis  property  had  sustained  through  de- 
fendant's negligence.  Charge  6,  above  re- 
ferred to,  is  not  open  to  the  objection 
urged  In  argument,  which  proceeds  on  the 
idea  that  there  was  evidence  that  20 
boura,  or  any  number  beyond  10  or  12, 
would  be  a  reasonable  time  for  the  trans- 
portation from  Birmingham  to  Atlanta. 
A  witness  for  plainTltf  testified  that  "nau- 
ally  stock,  in  shipping,  go  through  very 
nicely  in  ten,  fifteen,  or  twenty  hours;" 
but  this  evidence  went  to  show  that  stock 
would  not  be  injured  on  a  journey  lasting 
from  10  to  20  hoars  on  cars,  and  not  that 
it  wa«  reasonably  necessary  for  any 
length  of  time  beyond  10  or  12  hours  to 
be  cnnsumed  in  the  transportation  from 
Birmlagbam  to  Atlanta. 

We  cannot  see  that  the  court  committed 
any  error  la  sustaining  plaintiff's  objec- 
tion to  the  question  put  by  defendant  to 
the  wltdees  Camp.  The  form  of  the  ques- 
tion was  enough  to  support  the  objection, 
and,  beslileo,  the  fact  sought  to  be  elicited 
was  not  relevant.  It  there  was  a  custom 
(or  shippers  of  stock  to  accompany  It, 
nou  constat  but  that  this  was  a  mere  pilv- 
llege,  and  not  a  duty  of  the  shipper;  and, 
if  the  duty  of  the  shipper.  In  this  instance 
it  does  not  appear  that  Its  performance 
wonld  have  avoided  the  Injury,  or  that 
its  remission  contributed  thereto.  The 
other  exceptions  to  rulings  on  testimony 
are  not  urged  in  argument.  Tbejadgment 
of  the  circalt  court  is  affirmed. 


(97  Aliu  0.1) 
FALLS  et  al.   v.  UNTTBD   STATES  SAY- 

maa.  loan  &  bldo.  co. 

(Supreme  Court  of  Alabama.    Nov.  25,  1892.) 

Statutes — Etidehob  —  Fobeion  Cobpobations — 
Right  to  Do  Business  —  Uosrucr  or  Laws — 

USDBT. 

1.  Under  Code  1888,  I  2700,  providing  that 
the  proceedings  of  any  legislative  body  purport- 
ing on  the  face  of  the  book  to  be  printed  by 
authority  of  the  state  are  authority  without 
further  proof,  a  book,  whose  title  page  con- 
tained the  words,  "The  Oeneral  Statutes  of  the 
State  of  Minnesota.  •  *  *  Prepared  by 
Oeorge  B.  Young,"^mmediately  followed  by  a 
statute  of  Minnesota,  purportiag  to  give  George 
B.  Young  aothority  to  publish  such  statutes, — 
was  competent  evidence,  in  a  court  of  Alabama, 
of  the  statute  law  of  Minnesota. 

2.  Where  a  corporation  had  a  place  of  Imai- 
ness  in  Birmingham,  Ala^  and  an  agent  at 
such  place,  it  complied  sufficiently  with  Coast, 
art.  14,  (  4,  providing  that  no  foreign  corpora- 
tion anaU  do  business  in  Alabama  unless  it 
have  at  least  one  Imown  place  of  business,  and 
one  authorized  agent,  and  with  Sess.  Acts 
1886-87,  i  4,  providing  that  no  foreign  corpora- 
tion shall  transact  any  business  in  Alabama 
before  filing  in  the  office  of  the  secretary  of 
state  a  sealed,  written  instrument  desi^ating 
at  least  one  known  place  of  business  in  Ala- 
bama, and   an  authorized  agent. 

S.  Where,  in  an  action  by  a  Minnesota 
company  to  foreclose  a  mortgage  in  an  Ala- 
bama court,  the  mortgage  showed  on  its  face 
that  such  company  was  a  corporation,  the  ad- 
mission of  a  certified  copy  of  its  articles  of  in- 
corporation, though  not  properly  authenticated, 
was  harmless  error. 

4.  The  error,  if  any,  in  admitting  such  evi- 
dence, was  immaterial,  for  the  further  reason 
that  defendant  had  admitted  such  company's 
corporate  existence  by  the  execation  of  the 
mortgage. 

5.  A  statute  of  Mionesota,  authorizing  a  ; 
corporation  of  its  creation  to  contract  for  ai^  | 
recover  more  than  8  per  cent,  for  a  loan,  is  I 
obnoxious  to  the  Alabama  statute,  (Code  1886, 

S  1754,)  declaring  usurious  all  contracts  for  the! 
payment  of  more  than  8  per  cent,  interest  on  I 
loans,  and  providing  that  they  cannot  be  en-' 
forced  except  as  to  the  principal. 

6.  Plaintiff,  being  a  Minnesota  corporation, 
and  having  its  business  domicile  in  that  state, 
and  defendant  having  constituted  herself  a 
stockholder,  such  act  must  be  deemed  to  have 
been  performed  in  Minnesota,  and  governed  by 
the  laws  of  that  state;  and  her  membership 
fee,  topether  with  an  attornp.v's  fee  expressly 
provided  for  foreclosure  of  the  mortgage,  is 
collectible. 

Appeal  from  city  court  of  Birmingham; 
William  W;  Wlikersnn,  Judge. 

Action  by  the  Uuited  States  Savings, 
Loan  &  Building  Company  against  H.  J. 
Falls.and  others  to  foreclose  a  mortgage. 
There  was  a  judgment  for  plaintitt,  and 
defendants  appeal.    Reveraed. 

In  the  first  paragraph  of  the  bill  the 
complaint  deacribed  itself  as  "a  body  cor- 
porate under  the  laws  of  the  state  of  Min- 
nesota, doing  busineaa  in  the  county  of 
Jefferson,  state  of  Alabama. "  The  defend- 
ants demurred  to  the  bill,  on  the  grounds 
— First,  that  it  is  not  shown  therein  that 
the  complainant  had  a  known  place  of 
bnainesB  in  the  state  of  Alabama  at  the 
time  said  loan  was  made;  second,  that  it 
was  not  shown  that  the  complainant  had 
a  resident  agent  or  agents  in  the  state  of 
Alabama  at  the  time  the  loan  was  made; 


Digitized  by 


Google 


SOUTHEBN  B£F0BT£B,V0L.18. 


(Als> 


and»  tbird,  tbat  tbe  bin  shows  that  the 
rate  ul  interest  charged  aeainattbedefend' 
ants  by  tbe  complainant  was  aBarloaa. 
The  court  overroled  vacb  of  those  gronnds 
of  demurrer.  In  their  Joint  annwer  the 
defendants  alleged  that  the  loan,  to  secure 
which  the  mortgage  was  made,  was  exe- 
cuted by  MattleD.  Falls  for  the  purpose 
of  enabling  her  husband  to  get  tlie  money 
he  desired,  and  that  she  subscribed  for  the 
said  stock  and  executed  the  mortgage  and 
note  wttb  this  end  In  view.  Their  answer 
also  contained  the  following  averments: 
"The  respondents,  further  answering,  say 
that  tbe  entire  transaction  set  forth  in 
said  bill  took  place  in  tbe  coanty  of  Jeffer- 
son, Birmingham,  Ala.  That  tbe  defend- 
ants to  said  bill  resided  here,  and  tbe 
property  in  said  mortgage  is  located  here, 
and  said  complainant  by  its  agent  ne- 
gotiated and  conducted  and  concluded 
said  transaction  here.  And  this  respondent 
says  tbat  said  complainant  had  nu  place 
of  business  in  said  state,  or  agent  author- 
ized as  required  by  tbe  laws  of  the  state 
of  Alabama,  and  the  effort  [was]  to  locate 
said  transaction  in  Minnesota,  [and  was 
intended]  to  avoid  tbe  la  ws  of  the  state 
of  Alabama  In  reference  to  these  require- 
ments, as  well  as  tbe  laws  against  usury. 
*  *  *  And  respondents  say  that,  at  the 
time  of  making  aald  contract,  said  com- 
plainant had  not  filed  in  the  office  of  tbe 
secretary  of  state,  at  the  capltol  at  Mont- 
gomery, any  instrument  In  writing  as  re- 
quired by  law  designating  a  known  place 
of  business  in  this  state,  and  an  author- 
ized agent  residing  thereat.  And  re- 
spondents say  tbat  for  this  reason  said 
contract  of  mortgnge  was  and  is  contra- 
ry to  the  policy  of  tbe  state  of  Alabama, 
and  void,  and  that  said  debt  and  every 
agreement  relative  thereto  is  and  was 
void  as  to  every  part  save  the  principal 
sum  by  reason  of  tbe  nsurlnas  character 
of  said  contract  as  aforesaid." 

R.  B.  Pearson  and  John  Vary,  for  ap- 
pellants. J.  M.  McMasier  and  F.  H.  Ew- 
Ing,  for  appellee. 

STONE,  C.  J.  In  Code  1886,  {  2790,  Is 
tbls  language:  "The  proceedings  of  any 
legislative  body,  purporting  on  the  face 
of  the  book  to  be  printed  by  authority 
of  tbe  government,  state,  or  territory, 
are  evidence  without  further  proof."  A 
book  pnbllahed  in  St.  Paul,  Minn.,  in  187U, 
was  offered  In  evidence  to  prove  the  stat- 
ute law  of  that  state.  It  was  objected  to. 
The  title  page  of  the  book  has  these 
words:  "The  General  Statutes  of  the 
State  of  Minnesota.  •  •  •  Prepared  by 
Oeorge  B.  Young."  Immediately  succeed- 
ing the  foregoing  statement  is  found  tbe 
following:  "Edited  and  published  under 
the  authority  of  chapter  67  of  the  Laws 
of  187S  and  chapter  67  of  theLaws of  1879." 
These  statutes  are  printed  in  full  on  tbe 
second  leaf  of  the  book.  Chapter  67  of 
tbe  statutes  of  1878  declares  that  "the  said 
statutes  shall  be  compiled  and  published 
by  a  commlssliin  consisting  of  George  B. 
Tonng  and  such  others  as  be  may  asso- 
ciate with  blm,  under  the  supervision  and 
direction  uf  the  governor."    Chapter  tt7 


of  tbe  Statutes  of  1879  provides  that 
"tbe  edition  of  tbe  General  Statutes  and 
other  public  laws  of  tbls  state  in  force  at 
tbe  close  of  tbe  legislative  session  of 
eighteen  hundred  and  seventy-eight,  (1878) 
prepared  by  GeorgeB.Toung,  pursuant  to 
chapter  sixty-seven  (67)  of  tbe  General 
Laws  of  Eighteen  Hundred  and  Seventy- 
Eight,  (1878,)  shall  be  competent  evidence 
of  the  several  acts  and  reeoiationa  tberelo 
contained.  In  all  courts  of  this  state,  wltb- 
oot  further  proof  or  authentication."  Ir 
Is  diiflcnlt  to  conceive  of  language  wbicb 
would  room  clearly  express  tbe  fact  tbat 
tbe  laws  found  In  sold  book  were  print- 
ed by  authority  of  the  state  than  is  here 
shown.  Oar  statute  does  not  require 
that  tbe  state  shall  be  tbe  publisher. 
That  it  Is  done  with  Its  authority  is 
enough.  Clnnton  ▼.  Barnes,  60  Ala.  260; 
Bradley  t.  Bank,  00  Ala.  252.  There  1» 
nothing  in  this  exception.  There  is,  if  pos- 
sible, less  merit  in  the  objection  to  tbe  In- 
troduction in  evidence  of  the  Minnesota 
Compilation  of  Statutes,  published  In  1891, 
so  far  as  those  statutes  can  be  considered 
in  this  case.  See  the  certificates  In  the 
first  of  the  volume,  made  by  tbe  secretary 
of  state  and  state  librarian,  and  see  sec- 
tion 261  of  the  book  Itself. 

The  real  transaction  In  this  case  was  a 
loan  of  money  by  a  Minnesota  corpora- 
tion—the United  States  Savings,  Loan  & 
BnildlngCompany — to  Mrs.  Falls;  and  the 
negotiation  and  agreed  contract  were  con- 
ducted and  consummated  in  Alabama. 
Tbe  corporation  bad  a  place  of  business  In 
Birmingbam,Ala.,and  had  an  agent  there- 
at. It  bad  compiled  with  our  constitu- 
tinnal  and  statutory  provisions.  Const, 
art.  14, 5  4 ;i  Sess.  Actsl8N6-87,p.l02.*  Tills 
compliance  gave  It  a  constitutional  and 
legal  right  to  transact  business  In  Ala- 
bama. 

An  objection  was  reserved  to  tbe  action 
of  tbe  city  court  In  receiving  in  evidence 
what  purports  to  be  a  certified  copy  of 
the  act  and  proceedings  by  which  appel- 
lee was  Incorporated.  The  precise  objec- 
tion Is  that  the  authentication  is  not  a 
compliance  with  legal  requirements.  We 
bold  it  to  be  unnecessary  to  decide  this 
question.  That  the  appellant  executed 
the  note  and  mortgage,  tbe  collection  of 
which  by  foreclosure  is  the  purpose  of  this 
suit.  Is  fully  shown,  and  nowhere  denied. 
We  bold  that  the  mortgage  shows  on 
Its  face  that  the  United  States  Savings, 
I^oan  &  Building  Company  is  a  corpora- 
tion. This  Is  shown  in  very  many  of  its 
recitals,  and  this  dispensed  with  all  proof 
of  its  Incorporation.  So  whether  tbe 
transcript  was  properly  authenticated  or 
not  was  immaterial.  Mrs.  Falls  bad  ad- 
mitted complalnant'scorpiirate  character 
by  the  execution  of  the  mortgage.    1  Mor. 


•Const  art  14,  |  4,  provides  that  no  foreign 
corporation  shall  do  business  in  Alabama  un- 
less it  have  at  least  one  known  place  of  bnai- 
ness  and  one  anthorized  agent  in  Alabama. 

'Sess.  Acts  1886-87,  S  4,  provides  that  no 
foreign  corporation  shall  transact  any  business 
in  Alabama  before  filing  with  the  secretary  of 
state  a  sealed,  written  instrument  designating 
at  least  one  known  place  of  busineas  and  an 
authorized  agent  hi  Alabama. 
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PrlT.  Corp.  1 89:  2  Mor.  Priv.  Corp.  {(  602, 
774.  EacD  separate  goTernnaent  or  state 
bas  Its  own  lexialatlve  systeni  and  policy; 
and  in  determining  and  entorclns  rights 
wtilcb  originate  out  of  unr  Jarlsdictlon, 
comity  requires  tbat  we  shall  adnieasore 
tbe  redress  by  tbe  yardsticlc  of  the  place 
wbere  the  rliibt  accrued.  In  entering  into 
contracts,  if  nothing  appear  to  the  con- 
trary, tbe  law  of  the  place  silently  be- 
comes a  part  of  tbe  contract,  and  deter- 
mines tbe  measure  of  right  it  secures. 
This  right  by  comity,  however,  has  limlta> 
tions.  No  state  wili  enfon>e contracts  or 
redress  grievances  entered  into  or  antlered 
in  another  state  or  foreign  country,  it  tbe 
enforcement  Involve  a  breach  ot  legal  or 
moral  right  as  maintained  In  the  law  of 
the  forum.  When  a  corporation  of  for- 
eign creation  not  only  attempts  to  enforce 
rights  before  our  tribunals,  but  goes  fur- 
ther, and  actually  performs  corporate 
acts  within  our  Jurisdiction,  they  can 
claim  and  exercise  no  exceptional  rights 
or  privileges  which  may  have  been  con- 
ferred by  the  law  of  their  creation.  If  such 
enforcement  Involves  a  breach  of  our  own 
poblie  policy  or  statutory  system.  Tbe 
If^slature  of  one  state  cannot  confer 
rights  and  authorize  their  exercise  beyond 
its  own  boundaries,  unless  they  l>eln  har- 
mony with  the  Reneral  policy  of  the  state 
or  country  in  which  the  exercise  is  at- 
tempted. "Tbe  power  of  a  corporation 
to  act  in  a  foreign  country  depends  both 
upon  the  law  of  the  country  where  It  was 
created,  and  on  the  law  of  tbe  country 
wbere  it  aBsutnes  to  act.  It  has  only 
such  powers  as  were  given  to  it  by  the  au- 
thority wblch  created  it.  It  cannot  do 
any  act  by  virtue  of  tbose  powers  in  any 
country  where  tbe  laws  forold  It  so  to 
act.  It  follows  tbat  every  country  may 
impose  conditions  and  restrictions  upon 
foreign  corporations  which  transact  bus- 
iness within  Its  limits."  Story,  Confl. 
Laws,  (.Sth  Ed.)  S  106,  note  a.  In  2  Mor. 
Priv.  Corp.  S  059,  Is  this  language:  "It 
is  a  fundamental  principle  tbat  tbe  laws 
of  a  state  can  have  nu  bindiog  force,  pro- 
prio  vigore.  outside  of  tbe  territorial  lim- 
its and  Jurisdiction  of  the  state  enacting 
them."  And  in  section  964  the  same  au- 
thor says:  "It  has  been  held  that,  al- 
though a  corporation  be  expressly  au- 
thorised by  its  charter  to  charge  a-certain 
rate  of  Interest  upon  its  loans,  it  will  nev- 
ertheless not  be  permitted  to  charge  the 
same  rate  in  a  foreign  state,  If  that  would 
be  contrary  to  the  usury  laws  tbere  Id 
force."  And  in  section  flfiS  this  author 
says:  "Foreign  corporations  _bave  no 
right  by  the  law  of  comity  to  do  acts 
within  a  state  wblcb  are  prohibited  by 
the  laws  of  tbat  btate  toitsowu  citlsensor 
corporations  engaged  in  a  similar  busi- 
ness." It  is  not  our  Intention  to  deter- 
mine in  this  case  wbetber  a  building  and 
loan  association,  incorporated  and  doing 
business  In  Alabama,  can  contract  tor 
and  recover  a  greater  rate  of  interest 
than  8  per  cent,  per  annum.  See  our 
statatnry  system,  commencing  with  seci- 
tion  1S5S  of  the  Code  of  18N6.  What  we  dd 
decide  Is  that  the  statutes  of  Minnesota 
have  no  binding  force  with  us;  and  ao^ 

It 


provision  found  in  them  which  author, 
lies  a  corporation  ot  their  creation  to  con- 
tract for  and  recover  more  than  8  per 
cent,  tor  tbe  loan  or  forbearance  of  money 
is  obnoxious  t}  our  statute^  i-nacted  for 
tbe  prevention  of  usury.  We  bold,  fur- 
ther, tbat  tbe  contract  which  gave  rise  to 
the  present  suit  in  an  Alabama  contract, 
and  can  only  l>e  enforced  to  tbe  extent 
our  statutes  permit.  Any  statute  of  this 
state  which  may  be  supposed  to  confer 
on  building  and  loan  a<iaocIa tions  the 
right  to  charge  more  than  8  per  cent. 
Interest,  even  if  we  concede  such  statu- 
tory authority,  must  be  confined  in  its 
operation  to  such  corporations  as  are 
chartered  in  Alabama.  It  cannot  be  sup- 
posed that  our  legislation  bad  a  greater 
purpose  or  intent  than  this.  We  have 
made  no  accurate  calculation,  and  lieace 
cannot  declare  tbe  precise  rate  ot  Interest 
Mrs.  Falls  would  be  required  to  pay,  it 
she  were  to  comply  with  the  letter  ot  her 
contract.  It  is  greatly  in  excess  of  8  per 
cent,  per  annum.  Tbe  plea  of  usury  is 
very  fully  sustained,  with  us,  however, 
usury  1h  only  a  partial  defense.  It  ex- 
tends only  to  a  denial  of  ail  interest,  when 
the  party  contracting  to  receive  usury  is 
the  complainant.  The  rnle  In  chancery 
Is  different  from  that  which  prevails  at 
common  law.  Dawson  v.  Williams,  78 
Ala.  Ill ;  Utalfelder  v.  Carter,  64  Ala.  527. 

Several  other  defenses  were  urged  In  tbls 
case  which  we  consider  untenable.  This 
was  in  no  sense  a  loan  of  money  to  the 
husband.  The  loan  was  to  Mrs.  Falls; 
and  we  think  there  is  nothing  in  any.  of 
the  objections  urged,  save  the  single  one 
of  usury.  That,  with  us,  Is  only  a  partial 
defense.  A  single  feature  of  the  contro- 
versy before  us,  we  tblulc.  luust  be  gov- 
erned by  the  laws  of  Minneaota.  Tbe 
United  States  Havings,  Loan  &  Building 
Company  was  incorporated  uuder  tbe 
laws  of  Minnesota,  and  has  its  business 
domicile  in  that  state.  Ths  first  step 
taicen  by  Mrs.  Falls  was  to  constitute  her- 
self a  stocichoider  in  that  corporation. 
This  act  must  be  considered  as  haviug 
l>een  performed  in  Minnesota,  and  as 
governed  i>y  the  laws  of  tbat  state.  Un- 
der their  system  corporations  In  forming 
are  permitted  to  charge  a  graduated 
membership  fee.  In  the  case  before  ns  It 
amounted  to  fl55.  We  bold  that  this  fee, 
together  with  tbe  agreed  attorney's 
charge  of  f200  for  forecloslna  tbe  mort- 
gage, Is  collectible.  Tbe  latter— the  at- 
torney's fee  of  $200— is  expressly  provided 
tor  in  the  mortgage.  No  question  is 
raised  upon  its  reasonableuess,  and  weteel 
no  besitaucyln  holding  that  this  item  was 
properly  allowed  to  complainant.  Mrs. 
Falls  did  not  receive  the  full  $10,000,  the 
amount  of  theagreed  loan.  Three  month- 
ly installments  were  retained,  amounting 
to  $.510;  also  tbe  membership  fee,  $165, 
was  withheld  ;  the  latter  rt«htfully,  as  we 
tblnit.  and  she  Is  entitled  to  no  credit  tor 
tbat.    What  she  actually  owes  is  $9,480, 

*Code  1886,  i  1754,  declares  nanrious  all  con- 
tracts for  the  payment  of  more  than  8  per 
cent,  interest  on  loans,  and  provides  that  they 
cannot  be  enforced  except  as  to  the  principal. 
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plas  f  200  attoraey's  fee  (or  foreclosing  the 
mortgage.  The  decree  ot  the  chancellor 
tB  reversed,  and  a  decree  here  rendered 
that  thecumplainunt,  tnatead  of  the  gum  ot 
$12,638, recovered  In  the  court  below,  have 
and  recover  of  appellaiits  l|!).490, and  other 
;|(200  attorney's  tee,  vrlth  a  lien,  and  to  be 
enforced  as  directed  in  the  decree  of  the 
chancellor.  Let  the  costs  of  appeal  be 
paid  by  the  appellee.  Reversed  and  re- 
manded. 

On  Rehearing, 

(May  2,  1883.) 
Since  the  opinion  in  this  case  was  deliv- 
ered, November  25, 1892,  an  elaborate  and 
earnest  argument  han  been  submitted  by 
appellee,  asltlng  a  reconsideration  of  that 
decision.  Une  position  assumed  and 
pressed  with  great  zeal  Is  that  the  con- 
tract under  consideration  is  not  tainted 
vi'ltb  usury,  even  assuming  it  to  be  gov- 
erned by  the  statutes  ot  Alabama.  The 
precise  argument  used  in  this  connection 
is  that  the  payments  stipulated  to  be 
made  monthly  by  Mrs.  Falls,  other  than 
those  which  ane,  in  the  very  terms  of  the 
by-laws  and  contract,  called  "Interest," 
are  not  payments  on  the  debt  contract- 
ed, bnt  calls  or  installments  paid  on  the 
shares  ot  stock  subscribed  for.  It  this 
position  be  sound,  the  interest  actually 
collected  is  only  one  half  of  1  per  cent,  per 
mouth,  equal  to  0  per  cent,  per  annum, 
and  hence  not  nsurions.  The  corporate 
powers,  by-law's,  and  methods  of  doing 
business  which  pertain  to  the  United 
States  Savings,  Loan  ft  Building  Com- 
pany are  set  forth  in  the  transcript  before 
us.  We  will  briefly  sketch  what  we  under- 
stand to  be  the  main  features  ot  its  plan 
of  operations, so  far  as  it  Is  necessary  to  a 
proper  understanding  of  this  case.  The 
authorized  capital  of  the  corporation  was 
and  is $10,OUO,000.  Itisdivided  into  shares 
valued  at9IOO«ach.  Unlike  most  money 
corporations  the  capital  stock  is  not  re- 
quired to  be  paid  in  at  or  within  a  short 
time  aftetr  organization,  with  a  view  ot 
supplying  a  dxed  security  tor  creditors. 
On  the  contrary,  the  shares  are  paid  for  in  . 
monthly  Installments,  aggregating  7.20' 
per  cent,  during  the  year,  or  sis-tenths  ot 
1  percent,  per  month.  Paid  at  this  rate, 
and  wlthont  other  resource,  the  entire 
capital  stock  will  be  paid  in  in  a  fraction 
under  14  years.  This  Is  the  rate  to  non- 
borrowers,  called  "Investors.  *  The  busi- 
ness of  the  corporation  is  lending  its  mon- 
ey, and  its  chief  loans  are  made  on  real  8e> 
cnrity,  appraised  and  valued  at  double  the. 
a  mount  of  the  loan.  The  monthly  iustallf 
meats  paid  in,  less  10  per  cent,  thereof  re- 
served to  defray  the  expense  of  adminin- 
terlngthe  corporation, supplemented  with 
the  monthly  payments  of  interest,  consti- 
tute the  operating  capital  of  the  corpora- 
tion, on  which  it  conducts  its  business  of 
lending  money.  These  loans  are  made 
monthly,  and  consequently  the  funds  are 
keptemployed  and  interest-bearing.  What 
are  denominated  "shareholders"  are  di- 
vided Into  two  classes, — those  who  bor- 
row from  the  corporation,  and  those  who 
do  not.  To  obtain  a  loan  from  the  corpo- 
ration, the  applicant  must  flrat  become  a 


shareholder,  paying  for  the  privilege  a 
small,  graduated  membership  fee,  ot  91.50 
per  share,  down  to  75  cents.  After  paying 
three  monthly  installments,  he  may  apply 
for  and  obtain  a  loan  on  the  following 
terms  and  conditions:  (1)  The  applicant 
must  first  obtain  the  requisite  shares  ot 
stock;  and  for  this  service  be  must  sub- 
scribe (or  double  the  number  of  shares, 
which  would  be  requisite  to  make  up  tlie 
sum  proposed  to  be  borrowed,  rating  the 
shares  at  their  full  maturnd  value  of  flOU 
each.  So,  in  borrowing  $10,000, — the  sum 
borrowed  In  thlscase, — the  borrower  must 
subscribe  for  200  shares.  That  was  dune 
in  this  case.  (2)  The  applicant  must  also 
have  paid  three  monthly  installments  ot 
60  cents  per  share,  and  three  months'  in- 
terest on  the  sum  proposed  to  be  bor- 
rowed, at  6  percent. interest.  Thesesums, 
which  were  required  to  be  prepaid.  In  this 
case  amount  to  $510;  being  for  install- 
ments, $360,  and  for  interest,  $150.  So 
the  borrower  actually  obtained  only  $9,- 
490.  (3)  The  borrower,  before  obtaining 
the  loan,  was  required  to,  and  did  bid  luO 
of  his  subscribed  shares,  to  be  surrendered 
to  the  company  as  a  bonus  for  the  privi- 
lege and  personal  favor  of  being  allowed 
to  become  a  borrower;  but  monthly  in- 
stallments exacted  from  shareholders  ot  60 
cents  per  month  were  still  required  to  be 
paid  by  the  borrower  on  the  entire  num- 
ber of  subscribed  shares,  including  the  iUO 
surrendered  as  a  bonus.  So  the  borrower 
Is  required  to  pay,  and  did  bind  himself  to 
pay,  in  this  case,  double  the  sum  of  the  In- 
stallments required  of  nonborrowers,— 
equal  to  one-seventh  ot  the  sum  Jborrowed. 
These  payments,  unaided,  if  credited, 
without  discount  or  diminution,  would 
matnre  the  stock  and  extinguish  the  debt 
in  seven  years.  (4)  The  borrower  was  re- 
quired to  mortgageand  did  mortgage  real 
estate  appraised  at  $20,000,  to  secure  the 
payment  of  the  montlily  installments  and 
Interest  ubtil  the  sum  borrowed  siiould  be 
repaid,  after  dedncting  (rom  all  install- 
ments paid  a  sum  to  cover  the  operat- 
ing expenses.  (5)  In  addition  to  this 
mortgage  serurity.the  borrower  was  also 
required  to  pledge  and  did  pledge  for  the 
repayment  of  the  money  borrowed  her  re- 
maining 100  shares  ot  stock  whlrh  had 
been  made  the  basis  ot  tlie  loan.  (6)  Not- 
withstanding the  Installments  required  to 
be  paid  monthly,  which  in  the  course  of 
the  year  amounted,  in  addition  to  interest 
paid  during  the  year,  to  a  fraction  over  14 
per  cent,  of  the  principal  of  the  money  bor- 
rowed,— the  sum  of  the  year's  installments 
paid  on  the  principal  of  the  debt  being 
one-seventh  thereof, — this  did  not  diminish 
the  sum  of  the  interest  required  to  be  paid 
each  year,  so  long  as  any  portion  of  the 
money  borrowed  remained  unpaid.  Thus: 
Tlie  sum  borrowed  In  this  case  was  $10,- 
000.  The  agreed  interest  on  this  was  6 
per  cent.,  equal  to  $600  for  the  first  year. 
Bnt  the  payment  of  this  same  sum  of  $600 
interest  was  to  be  kept  up  so  long  as  any 
ot  the  principal  debt  remained  unpaid. 
Even  when  the  principal  of  the  debt  be- 
came reduced  by  installmeuts  paid  to  one- 
seventh  of  the  original  sum  borrowed,  the 
rules  of  the  company  and  the  contract  in 
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this  case  required  the  bori'nwer  to  pay 
the  same  agreed  amuunt  of  Interest — $000 
—for  the  forbearance  of  theremainlngooe- 
aeventb  of  the  debt  for  one  year. 

The  borrowerH  moHt  first  become  share- 
holders. In  what  sense  do  they  become 
socb?  They  acquire  none  of  the  prlTlleges 
or  rights  of  sharebolders,  In  the  ordinary 
sense  of  that  term.  They  receive  no  dlri- 
dends,  and  have  no  share  In  the  profits  of 
the  enterprise.  When  they  repay  the 
money  borrowed,  according  to  the  terms 
o!  tbe  loan,  they  receive  no  certificate  of 
stock,  and  when  tbe  bnslness  of  tbe  cor- 
poration la  wound  np,  they  have  neitndr 
part  nor  lot  in  its  profits  or  accamula- 
tlons.  On  tbe  contrary,  when  the  priurl- 
pal  debt  is  extingulBhed  by  tbe  payment 
of  tbe  monthly  InstallmeDts  demanded, 
and  the  fixed,  nncbanglng  sum  of  agreed, 
so-called  "interest,"  Is  paid  up  to  and  in- 
cludiDK  the  time  when  the  iDstRlIments 
extinguish  the  principal  debt,  then  their 
connection  with  and  interest  in  the  enter- 
prise ceases.  Not  by  the  receipt  or  reten- 
tion  ut  a  certificate  of  stock.  Not  by  any 
participation  or  right  to  participate  in 
tbe  profits  or  accumulations  of  tbe  ad- 
venture. It  ceases  by  a  cancellation  of 
tbeso-calkd  "certificates  of  stoclc,"  and  a 
final  severance  of  the  borrower's  connec- 
tion with  the  corporation.  By  the  very 
terms  of  the  note  and  murtgage  the  bor- 
rower is  required  to  make  the  agreed 
monthly  payments  of  installments  and 
interest,  "until  said  stoclc  becomes  fnlly 
)>aid  in,  and  of  the  value  of  $100  per  share, 
*  *  *  and  shall  then  surrender  said 
stock  to  said  company  in  payment  of  said 
note. ''  These  are  the  terms  the  contract 
imposra  on'  the  borrower :  these  tbe  con- 
ditions on  which  she  can  obtain  a  release 
of  her  lands  from  tbe  morteage  lien. 
When  these  terms  are  complied  with, 
(and  of  course  not  till  then,)  "this  deed 
[the  mortgage]  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and 
effect."  It  Is  nowhere  said  that  tbe  bor- 
rower shall  share  in  tbe  profits  or  assets 
of  the  association ;  tbe  very  language  of 
the  note  and  mortgage  as  copied  repels 
socb  interpretation.  Can  it  with  any 
propriety  be  said  that  persons,  filling  the 
relation  we  have  been  describing,  ever  b«^ 
come  shareholders  In  the  corporation  f 
Tbey  acquire  none  of  the  rights  which 
attach  to  that  relation.  Are  they  not 
simply  borrowers  of  money ;  and  is  not 
all  else  simply  machinery  to  bring  about 
tbat  end,— useless  machinery,  save  that  it 
may  famish  excnse  for  demanding  of  the 
borrower  a  membership  fee,  and  that  he 
shall  eontribote  to  the  expense  fund  of  the 
corporation's  administration?  The  cor- 
poratlun  is  also  empowered  to  Impose 
and  does  Impose  penalties  and  forfeitures 
for  delays  and  defaults  in  tbe  payment  of 
installments  and  interest.  Such  imposed 
penalties  are  found  in  tbe  transcript  be- 
fore bs.  Being  practically  a  loan  of 
money,  was  tbe  loan  in  the  present  case 
an  agreement  to  demand  and  pay  a 
greater  rate  of  interest  than  8  per  cent, 
per  annum, — the  lawful  interest  of  the 
stale  of  Alabama?  We  employ  the  word 
"agreement"    intentionally;   for,  to     be 


usurious,  the  contract  itself  must  stipu- 
late for  Interest  above  the  lavtrful  rate. 
We  have  been  referred  to  two  calcula- 
tions, with  the  view  of  convincing  us 
that  the  interest  stipulated  to  be  paid  in 
this  case  is  not  usurious  on  its  face.  Onn 
of  those  calculations  is  sliown  in  the 
deposition  of  tbe  witness  Douglas,  found 
in  tbe  transcript  before  us.  The  other  is 
seen  in  the  report  of  the  case  of  Thomp- 
son V.  Gillisou,  28  S.  C.  534,  6  S.  E.  Rep. 
333.  In  each  of  those  instances  tbe  calcu- 
lator was  betrayed  into  tbe  same  over- 
sight or  error.  Each  allowed  to  tbe  lend- 
er tbe  same  sum  as  interest  for  each  of  the 
years  the  loan  was  permitted  to  run,  as 
it  the  principal  cir  interest-bearing  fund 
had  remained  undiminished  during  tbe 
whole  term  of  the  loan.  Had  that  been 
the  ease, — in  other  words,  if  the  borrower 
had  paid  only  the  interest  during  the  In- 
tervening years,  and  bad  left  the  principal 
Intact  until  the  final  settlement,  and  then 
paid  the  entire  principal  at  one  time, 
— their  calculations  would  stand  vindi- 
cated. This,  because  in  such  case  the  In- 
terest-bearing fund  would  remain  the 
same  during  the  entire  period  of  tbe  loan. 
But  tbey  were  not  dealing  with  snch 
facts.  The  problem  they  wore  baodling 
was  like  the  one  we  have  In  hand ;  the 
principal,  or  interest-bearing  debt,  was 
being  reduced,  say,  one-seventh  each  year. 
We  have  made  many  calculations,  and 
have,  in  tbat  way,  demonstrated  the 
correctness  of  tbe  proposition  tbat,  by 
the  very  terms  of  the  contract  Mrs.  Falls 
made  with  the  Dnited  States  Saving. 
Loan  &  Building  Company,  she  bound 
herself  to  pay  Interest,  and  to  pay  it 
monthly,  at  a  rate  greatly  in  excess  of  6 
per  cent,  per  annum,  and  very  materiaUy 
In  eixcess  ol  8  per  cent,  per  annum. 

Let  UB  state  the  account  on  the  facts  of 
the  case  we  have  in  hand.  Computing 
tbe  several  payments  ol  the  principal  debt 
required  to  be  made  during  each  year  as 
aggregating  one-seventh  ol  the  debt,  the 
whole  debt  will  necessarily  become  ex- 
tinguished in  seven  years.  In  this  we  do 
not  compute  the  sums  paid  as  luterest, 
but  include  only  the  excess  of  the  several 
payments  over  nnd  above  Interest.  Thus, 
the  sum  of  the  amount  of  the  loan  being 
$10,000,  it  necessarily  follows  that  for  tbe 
first  year  the  interest-bearing  debt  must 
be  $10,000.  But  the  principal,  or  interest- 
bearing  debt,  being  reducedone-8ev«nth  by 
piiyments  during  the  first  year,  it  follows 
that  the  sum  of  tbe  debt  left  unpaid  tor 
the  computation  of  interest  for  the  second 
year  will  be  only  six-sevenths  of  $10,000. 
And  BO  tbe  process  of  reduction  of  the  in- 
terest-bearing debt  will  go  on  at  the  rate 
of  one-seventh  each  year.  For  the  sev- 
enth year  tbe  principal  on  which  Interest  is 
to  be  computed  will  be  only  one-seventh 
of  $10,000;  a  frai-tion  over  $1,428.  Six  per 
cent,  interest  paid  at  tbe  fixed,  unchang- 
ing sum  of  $600  per  annum  for  these  seven 
years  will  aggregate  $4,200.  Calculated 
on  the  balances  left  after  the  several  year- 
ly payments  are  deducted,  tbe  sum  of  tbe 
several  payments  of  Interest  will  amount 
to  $2,400,  or  four-sevenths  of  $4,200.  This 
shows  an  excess  of  interest  stipulated   to 
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be  paid  daring  tbe  seven  yeara  of  $1,800,  If 
we  compote  tnterent  at  6  per  cent,  per 
annum.  If  the  unchanging  sum  ot  fHUO, 
Btipalated  to  be  paid  during  each  year — 
aggregating  f4,20(l  during  the  seven  yeara 
— be  in  fact  paid,  tbe  borrower,  instead  ot 
paying  6  per  cent,  for  the  forbearance  of 
the  money,  will  in  fact  have  paid  at  the 
average  rate  of  10)^  per  cent,  per  annum. 
And  this  excess  of  interest  Mrs.  Falls 
bound  herself  to  pay  by  the  very  terms  ot 
the  contract  she  entered  into.  The  con- 
tract requires  Mrs.  Falls  to  pay  $170  per 
month,  equal  to  $2,040  during  each  year. 
In  the  calculations  we  submit,  we  treat 
these  payments  as  if  made  in  gross  at  the 
end  of  each  year.  Treating  them  thus, 
and  computing  interest  only  on  the  bal- 
ances left  alter  the  annual  payments,  the 
following  results  are  shown:  (1)  At  6  per 
cent,  interest,  tbe  debt  of  $lU,OflO  will  be 
entirely  extinguished,  principal  and  inter- 
est, by  these  aonual  payments  of  $2,040, 
in  a  frnrtlon  less  than  six  years;  and  in 
B<i  paying,  the  entire  interest  paid  by  tbe 
borrower  will  amount  to  -a  fraction  less 
than  $2,200.  Paid  at  tbe  agreed  rate  of 
$600  for  each  of  tbe  six  years.  It  would 
umount  to  $3,600.  (2)  At  8  per  cent,  in- 
terest, the  same  annual  payment  of  $2,040 
would  extinguish  the  debt,  principal  and 
interest,  in  something  lees  than  6}i  years, 
while  the  sum  of  all  the  interest  paid 
would  be  $3,178.  Paid  on  the  banls  of  the 
contract  at  the  gross  sum  of  $800  per 
year,  it  would  nmount  to  $6,200.  We 
might  give  other  examples  by  way  of 
Illustration;  but  we  think  these  su (Relent. 
It  will  be  observed  that,  in  making  our 
calculations,  we  bave  assumed  that  tbe 
borrower  received  the  full  $10,OU0.  Hhe 
actually  received  only  $9,490.  And  we 
bave  pretermitted  all  consideration  of  the 
niembership  fee  she  was  required  to  pay, 
and  her  share  of  the  operating  expenses 
of  tbe  corporation,  which  the  rules  of 
the  associatlou  'bold  ber  liable  for.  We 
have  likewise  taken  no  account  of  the 
fact  that  the  interest  was  made  pay- 
able monthly.  These  Items  brought  into 
the  account  would  materially  swell  tbe 
burden  tbe  contract  Imposes  on  tbe  bor> 
rower. 

If  further  proof  be  required  to  show  the 
contract  we  are  considering  Is  nsurioos  in 
its  terms,  it  is  furulsbed  in  the  decree  the 
chancellor  rendered  la  this  cause.  No 
one  contends  that  in  rendering  his  decree 
be  went  beyond  the  letter  of  the  contract 
he  was  construing.  Yet,  although  the  de- 
cree was  rendered  less  than  two  years  aft- 
er tbe  money  was  borrowed,  the  $10,000 
bad  Increaued  to  $12,638;  and  of  this  sum 
only  $440  was  for  dues  assessed  for  non- 
payment of  monthly  Installments  and  in- 
terest. This  taken  from  tbe  $12,638  leaves 
about  $2,200  of  Interest  and.  charges  for 
the  nsu  of  $10,000  from  the  date  of  the  con- 
tract—May 10,  1890— to  the  date  of  tbe 
decree,— March  10, 1892.  This  accorded  to 
complainant  about  1  percent.  Interest  per 
month,  or  12  per  cent,  per  annum.  The 
other  class  ot  shareholders  are  uonbnr- 
ro were, sometlmescalled" investors."  Tbe 
monthly  installments  required  of  these  Is 
iast  one-bait  of  tbe  sum  required  of  tbe  bor- 


rowers,—being  one  fonrteentb  of  tbevalne 
of  their  stock.— and  they  pay  no  iuterest. 
Tliey  have  no  shares  required  to  be  sur- 
rendered as  a  bonus,  or  premium;  no  dead 
shares.  .They  pay  installnients  only  on 
the  shares  they  own,  and  acquire  all  the 
rights  of  shareholders  or  stockholders  in 
tbe  corporation,  to  tbe  extent  of  tbe 
stock  they  subscribe  for.  They  bave  a 
voice  in  tbe  government  of  the  corpora- 
tion, and  share  in  its  dividends  and  other 
accumulated  assets.  They  share  ratably 
In  all  tbe  excess  of  interest  paid  by  the 
borrowers,  and  In  this  way  realiEe  mors 
than  lawful  Interest  on  their  investment. 
Under  all  the  calculations,  tbe  shares  of 
the  investors  mature  in  about  seven  years 
up  to  the  toll  $100  per  share.  These  are 
staarebolders  in  fact  and  in  law,  for  tbey 
have  all  the  powers  and  rights  of  share- 
holders In  corporations.  Nu  one  will  dis- 
pute that  tbe  Investora  realize  more  than 
lawful  interest.  Whence  comes  the  fund 
from  which  this  excess  ut  Interest  is  real- 
ized? It  must  come  from  the  borrowers, 
for  there  Is  no  other  source  from  which  it 
can  be  derived.  To  secure  to  one  class 
onlawlul  Interest,  while  none  of  tbe  share- 
holders pay  In  excess  of  tbe  lawful  rate,  is 
a  physical  impoBsitillity.  Tbe  consequence 
is  that  their  shares  will  have  matured  up 
to  their  full  value  of  $100  per  share,  while 
they  bave  paid  out  but  little,  if  any,  over 
half  that  sum,  and  bave  lain  out  ot  tlie 
use  of  their  mone.v  for  a  time  which  aver- 
ages only  three  and  a  half  years,  or  foui: 
at  most.  So,  the  nonborrnwer  realizes  a 
much  higher  rate  of  usurious  iuterest  than 
the  borrower  pays.  This,  because  there 
are  many  more  borrowers  who  pay  usu- 
riouB  interest  than  there  areinv68tors  who 
dlvirie  that  usury  between  them.  We 
bave  said  this  was  practically  a  loan  of 
money.  Stripped  of  all  mere  formal  ac- 
companiments, we  are  not  able  to  discover 
any  material  connection  Mrs.  Falls  ever 
bad  with  tbe  corporation,  other  than  as 
a  borrower  of  money.  She  had  no  voice 
in  Its  government,  no  share  in  Its  profits 
or  assets.  In  determining  the  character 
of  any  given  transaction,  the  law  regards 
the  substance,  not  tbe  form  It  Is  made  to 
BHSume.  In  Ublfelder  v.  Carter,  64  Ala.  527, 
this  court  said :  "In  determining  wheth- 
er a  contract  Is  infected  with  usury,  Ita 
snbstance  and  effect,  not  itti  form,  are  ma- 
terial. Tbe  intent  to  take  or  reserve  more 
than  lawful  interest  for  the  loan  of  money, 
or  the  forbearance  ot  a  debt,  must  exist; 
and  this  is  deduced  from  tbe  relations  of 
the  parties,  their  acts  contemporaneous 
nith  or  subsequent  to  the  contract,  and 
all  attendant  clrcurostances.  When  this 
intent  existH,  and  such  is  tbe  substance 
and  effect  of  tbe  contract,  no  form  or  cov- 
ering which  may  be  given  to  it,  no  device 
or  shift,  can  sustain  it.  A  simple  loan,  or 
the  mere  forbearance  ot  an  existing  debt, 
which,  with  the  lawful  interest,  is  not  put 
at  hazard,  but  Is  certainly  to  be  paid,  will 
become  usurious,  by  ingrafting  upon  it 
stipulations  intended  for  tbe  additional 
profit  of  tbe  cretlltor,  and  not  as  compen- 
sation for  loss  nr  Inconvenience  he  may 
bear."  Our  calculations  and'  argument 
are  based,  not  on  contingent  or  poaotble 
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loaaM  tbe  BSBocIation  may  suBer  In  Ito  ad* 
mlDlstratlon.  We  have  cunslderud  the 
qoeRtlona  on  a  basis  tbe  most  favorable 
and  saccessfal  tbat  could  possibly  attend 
tbe  enterprise,  eveo  if  every  borrower 
meets  his  contractual  entcaKemeots  panc- 
toally,  and  every  Installmeat  ia  paid  un 
tbe  day  it  matures.  We  have  allowed 
to  the  borrower  full  credit  for  tbe  entire 
snm  of  the  installments  he  is  required 
to  pay,  without  deduction  of  anything 
therefrom  to  meet  corporation  or  other 
expenses  or  losses.  And  we  have  shown 
that  wltb  these  most  favorable,  possible 
reaolta, — we  may  say  impossible,— tbe  bor- 
rower is  boond,  by  the  very  letter  of  the 
contract,  to  pay  a  rate  of  Interest  greatly 
In  excess  of  8  per  cent,  per  anoum.  And 
it  is  ut  no  moment  tbat  no  witness  testi- 
fles  tbat  the  interest  is  usurious.  Thecor- 
porate  powers,  tbe  by-laws,  and  tbe  con- 
tract are  shown  in  tlie  transcript,  and 
these  famish  the  evidence— tbe  iudispnta- 
ble  evidence— tbat  tbe  rate  ot  interest  re- 
quired and  contracted  to  be  paid  is  mani- 
festly In  excess  of  8  percent.  The  question 
Is  simply  one  of  arithmetical  calculation, 
—and  the  laws  of  arithmetic  are  Jndiciajlly 
taken  notice  of, — and  the  excess  is  so  ob- 
vions  tbat  it  is  impossible  to  suppose  it 
was  not  intended.  The  excess  of  Interest, 
noted  above,  is  one  of  tbe  fixed,  certain 
terms  of  the  contract  by  which  the  money 
was  lent,  and  which  Mrs.  Falls,  In  obtain- 
ing tbe  loan,  bound  herself  to  pay.  No  in- 
genolty  can  Infuse  any  element  of  nontin- 
gency  or  nncertaioty  into  her  cnntraetuai 
obiteatlon  to  pay  up  to  this  point.  Be- 
yond this,  however,  there  is  an  uncertain 
liability,  namely,  it  cannot, from  anything 
shown  to  08,  be  certainly  known  how 
much  she  may  be  required  to  pay  beyond 
tbe  sams  shown  in  oar  catenlations. 
Eoough  for  us  that  the  contract  itself  re- 
quires tbe  borrower  to  pay  more  than 
lawful  interest. 

But  there  wasanotbe^  reason  operating 
upon  tbe  writer  of  this  opinion  which  iil- 
dneed  bim  to  request  a  recall  ot  the  certin- 
cata  or  reversal,  and  a  farther  considera- 
tion of  the  ease.  He  had  come  to  doublt 
the  correctness  of  tbe  conclusion  an- 
nounced, tbat  in  determining  tbe  qnestion 
of  usury,  we  must  be  governed  by  the  Ala- 
bama ataintes.  The  facts  shown  by  the 
record  are  as  follows :  "  The  United  States 
S«'Vlnga,  Loan  &  Building  Company  is  a 
private  corporation,  incorporated  under 
tbe  laws  of  Minnesota,  located  and  doing 
bnsinesH  in  the  city  of  St.  Paul,  of  that 
state.  One  of  Its  purposes  is  tbe  loan  of 
money  on  Iour  time,  secured  by  mortgags 
on  real  estate,  the  accruing  interest  and 
partial  Installments  of  tbe  prlncipeJ  to  be 
repaid  monthly.  True,  they  are  not,  in 
tbe 'books  of  the  corporation,  or  in  the 
contract  of  the  partiee,called  installments 
of  tbe  debt,  bat  monthly  payments  on  tbe 
capital  stock.  We  think,  however,  that 
this  to  a  misnomer;  for  wecannot perceive 
that  the  borrower  on  subscribed  shares 
ever  becomes  a  stockholder  in  fact.  He  ac- 
qnires  none  nf  tbe  rights  or  powers  of  a 
Ntoekbnlder,  as  that  term  is  generally  un- 
derstood and  applied.  The  negotiation 
for  a  loan  was  entered  upon  In  Birming- 


ham, Ala.  That  negotiation  was  eon- 
ducted  by  tbe  husband  of  Mrs.  Falls,  repre- 
senting her,  and  by  a  soliciting  agent,  rep- 
resenting the  corporation.  As  we  under- 
stand tlie  record,  the  following  comprises 
substantially  what  was  done  iai\labama: 
Tbe  soliciting agentfurnished  the  informa- 
tion and  the  blanks  necessary  to  be  filled 
out  and  sifined,  in  order  to  make  the  ap- 
plication in  proper  form  to  obtain  mem- 
bership and  the  loan,  and  probably  filled 
those  blanks,  and  forwarded  the  applica- 
tion, it  is  probable  that  be  also  repre- 
sented the  corporation  iu  having  tbe  ab- 
stract* of  title  prepared,  a  valuation  made 
of  the  property  offered  assecurlty,  and  the 
preparation  of  the  note  and  mortgagn,  to 
be  executed  by  tbe  applicant.  All  these 
acts,  however,  were  provisory.  Thoy  were 
bat  an  offer.  It  is  not  only  not  shown 
that  tbe  soliciting  agent  entered  into  any 
binding  contract  tbat  tbe  company  would 
accept  the  offer  and  lend  the  money,  but 
the  converse  of  this  proposition  is  estab- 
lished. Not  until  thepriipositlun  was  con- 
sidered at  tbe  home  office,  not  until  the 
papers  were  examined  and  tbe  offer  ac- 
cepted, was  any  contract  made  which 
wonld  bind  the  company.  Not  antil  then 
could  Mrs.  Falls  have  maintained  an  ac- 
tion for  a  breach  of  contract,  if  the  com- 
pany had  refused  to  advance  the  money; 
for  no  contract  bad  been  concluded.  Such 
Is  the  unmistakable  language  uf  the  rec- 
ord. Derrick  v.Monette,  73  Ala.  75;  8  Brick. 
Dig. p.  861.  $426;  Wbart.Confl.  Laws.  $421. 
When  Mrs.  Falls'  proposition  was  acrept- 
ed,  a  check  fur  the  money  was  issued  by 
rho  proper  officer  of  the  United  States  Sav- 
ings, Loan  &  Building  Company,  in  St. 
Paul,  Minn.,  payable  to  the  order  of  Mrs. 
Falls.  Tbat  check  was  drawn  on  the  Min- 
nesota Loan  &  Trust  Company,  tbe  build- 
ing and  loan  company's  trustee,  having 
its  business  habitation  in  Minneapolis, 
Minn.  True,  that  check  was  cashed  at  a 
bank  in  Birmingham,  Ala.,  but  there  is 
nothing  unusual  in  that;  and  it  is  not 
shown  tbat  the  building  and  loan  com- 
pany bad  any  agency  in  procuring  that  to 
be  done,  even  if  we  concede  sucb  ageury 
would  affect  tbe  question.  Tbenote  given 
by  Mrs.  Falls  and  ber  husband,  although 
signed  in  Birmingham,  Ala.,  is  made  pay- 
able "to  the  order  of  tbe  United  States 
Savings,  Loan  and  Building  Company  at 
tbe  office  uf  the  treasurer,  St.  Paul,  or  to 
its  trustee  in  Minnenpolis,  Minn.  •  •  • 
This  note  is  understood  to  lie  made  with 
reference  to  and  under  the  laws  of  the  state 
of  Minnesota."  The  mortgage  also  stipu- 
lates that  the  money  is  to  be  paid  "at  the 
office  of  [tbe  company's]  treasurer  at  St. 
Paul,  Minnesota,  or  at  the  office  of  its  trus- 
tee, Minneapolis,  Minnesota;"  and  it  also 
contains  the  clause:  "This  mortgage  is 
understood  to  be  made  with  reference  to 
and  under  the  laws  of  the  state  of  Minne- 
sota." So,  we  repeat,  no  binding  con  tract 
was  agreed  on  or  concluded  in  Alabama. 
That  justly  celebrated  Jurist,  Chancellor 
Kent,  (2  Comm.  459,)  employed  this  lan- 
guage: "  If  a  contract  be  made  under  one 
government,  and  is  to  be  performed  under 
another,  and  tbe  parties  had  in  view  the 
laws  of  such  other  country  in  reference  to 
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the  execution  of  tbu  contract,  the  general 
rule  is  that  the  contract.  In  reapect  tu  ita 
couHtructiun  and  force,  la  to  be  fjoverned 
by  the  law  of  the  country  oratatein  which 
it  Is  to  be  executed;  and  the  foreign  law  ia 
in  such  caaea  adopted,  and  eOect  given  to 
it."  lu* Story,  Confl.  Laws,  5  280,  it  is 
aaid:  "Where  the  contract  ia,  either  ex- 
presaly  or  tacitly,  to  be  performed  in  any 
other  place,  there  the  general  ruleiain con- 
formity to  the  preaumed  intention  of  the 
parties  that  the  contract,  as  to  Its  valid- 
ity, nature,  obligation,  and  interpreta  tlon. 
Is  to  be  governed  by  the  law  of  the  place 
of  performance."  In  3  Amer.  &  Eng.  Enc. 
Law,  543,  544,  the  principle  is  thus  ex- 
pressed: "Ah  a  general  rule,  the  validity 
of  a  contract  Is  to  be  determined  by  the 
law  of  the  place  where  it  is  made,  unlean  it 
appears  on  its  face  that  it  was  to  be  per- 
formed, or  was  made.  In  reference  to  the 
laws  of  some  other  place,  in  which  case  it 
will  be  governed  by  the  laws  of  the  place 
of  the  performance."  Each  oftbesestand- 
ard  worka  has  an  abundant  citation  of 
antborltiea.  8ee,  also,  Hunt  v.  Hall,  37 
Ala.  702;  Cubbedge  v.  Napier,  62  Ala.  518; 
Mortgage  Co.  v.  8e well, 92  Ala.  1H3. 9  South. 
Uep.  143;  Boone,  Mortg.  §  86;  Hanrick  v. 
Audrewa.  0  Port.  (Ala.)  9;  De  Wolf  v. 
Johnson,  10  Wheat. 367:  Cromwell  v. Coun- 
ty of  Sac,  06  TJ.  S.  61 ;  Peyton  v.  Heluekin, 
181  D.  S.  .\ppend.  cl. ;  Dolman  v.  Cook,  14 
N.  J.  Eq.  56;  Goodrich  v.  Wllllama,  .50  Ga. 
4^.  I  am  awarethat  artlUceis  aometlmes 
reported  to  in  the  making  nl  contracta, 
with  a  view  of  evading  the  laws  against 
UHury.  To  this  end  a  falne  or  flctlfloiis 
place  of  performance  la  sometimes inaerted 
In  the  writing.  Whenever  such  attempt 
ia  made  to  appear,  the  courts  refuse  to 
lend  their  sanction  to  it.  If  such  was  the 
intention  in  this  vase,  it  has  not  been 
shown.  I  feel  forced  by  the  authorities  to 
hold  that,  in  the  matter  of  collectible  In- 
terest under  this  contract,  thelawa  of  Min- 
nesota must  govern.  It  is  nut  my  lDte»- 
tiou  to  disturb  our  former  rulings  as  to 
the  law  which  ahould  govern  this  contract. 
On  that  question  I  think  the  present  case 
clearly  distinguishable  from  any  we  have 
heretofore  decided,  in  two  particulars: 
First,  the  final  agreement  of  the  parties— 
thecloaing  of  the  bargain — was  consum- 
mated In  Minnesota,  and  the  money  bor- 
rowed was  promised  to  be  repaid  there; 
second,  it  la  one  of  the  express  terms  of  the 
contract  that  it  Is  "made  with  reference  to 
and  under  the  laws  of  Minneauta."  This 
priivlsion,  standing  alone,  would  not  be 
decisive,  for  it  might  be  prostituted  to  Im- 
proper uses.  Taken  in  ronnectluu  with 
the  facts  ol  this  case,  t  think  it  snpuorte 
the  conclusion  I  have  reached.  I  repeat: 
It  Is  not  my  intention  to  overturn  our 
former  rulInKS.  Farrior  v.  Security  Co.,  88 
Ala.  275,  7  South.  Bep.  200;  MortKage  Co. 
v.  Sewell,  U2  Ala.  163,9  South.  Rep.  143; 
Evans  v.  Kittrell,  33  Ala.  449.  The  tore- 
going  is  only  my  own  opinion,  formed 
alone  on  what  is  shown  in  the  transcript. 
My  brothers,  however,  differ  with  me,  and 
adhere  to  the  first  opinion.  The  result  ia 
that  the  application  for  a  reversal  ol  the 
former  ruling  is  denied. 
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CAZENEUYB  et  al.  v.  CURBLU 
(Supreme  Court  of  Mississippi.    May  1,  1893.) 

AFFEAL13LB  JODGMESTft— DiSTl.NGUISaiKO  EQOITT 
ASD  Law  Jurisdiotion'. 
Const,  i  147,  declares  that  "no  Jndgnient 
or  decree  in  any  chancery  or  circuit  court,  ren- 
dered in  a  civil  cause,  shall  be  reversed  or  an- 
nulled on  the  ground  of  want  of  jurisdiction  to 
render  said  judgment  or  decree,  nom  any  error 
or  mistake  as  to  whether  the  cause  in  which  it 
was  rendered  was  of  equity  or  common-law  ju- 
risdiction." Held,  that  where  an  action  in  tres- 
pass for  damages  was  brought  in  the  chancery 
court,  against  a  sheriff,  for  oppressive  levy  of 
an  attachment,  though  tliat  court  had  no  juris- 
diction of  the  snbject-matter,  a  decree  overrul- 
ing a  demurrer  on  that  ground  alone  cannot  be 
reviewed  by  the  supreme  court. 

Appeal  from  chancery  court,  Hancock 
county;  W.  T.  Houston,  Chancellor. 

Action  hy  Joseph  F.  Caseneuve  and 
others  against  N.  Cnrell.  PlaintlftB  had 
decree  overrnling  a  demurrer  to  the  com- 
plaint, and  defendant  appeals.    Affirmed. 

E.  J.  Bowers,  for  appellant.  A.  M. 
Dablgren  and  W.  S.  White,  for  appellees. 

"WOODS,  J.  The  record  shows  that  this 
suit  is  really  an  action  of  trespass  brouglit 
in  a  court  of  equity.  The  recovery  is 
soogbt  for  an  oppressive  and  excessive 
levy  made  by  a  sheriff  of  a  writ  of  attach- 
ment, and  is  pnrely  an  action  for  damages 
for  a  trespass.  Section  161  of  the  constitu- 
tion does  not  confer  Juiisdlctlon,  In  cases 
of  this  character,  upon  chancery  courts. 
That  section  confers  Jurisdiction  on  chan- 
cery courts,  concurrent  with  the  circuit 
courts,  " of  suits  on  bonds  of  fiduciaries 
and  public  officers  for  failure  to  account 
for  money  or  property  received  or  wasted, 
or  lost  by  neglect  or  failure  to  collect,'* 
etc.  This  ia  not  a  suit  for  the  failure  of  a 
public  othcer  to  account  for  money  or 
property  received  for  appellees'  benefit  or 
on  their  behalf,  nor  Is  it  a  suit  for  money 
or  property  wasled  or  lost  by  neglect  or 
failure  of  the  officer  to  collect  under  pro- 
cess In  favor  of  appellees.  It  is  a  suit  for 
the  recovery  of  damages  tor  an  oppressive 
and  grossly  excessive  levy,  and  section  161 
baa  no  application,  and  the  court  below 
was  without  Jurisdiction,  in  our  opinion. 
But  the  court  assumed  jurisdiction,  and  as 
this  Is  the  only  error  assigned  or  appar- 
ent, we  cannot  reverse  the  decree  overcul- 
Ing  appellant's  demurrer  to  the  billot  com- 
plaint. Section  147 of  the  constitution  de- 
clares that  "no  Judgment  or  decree  in  any 
chancery  or  circuit  court,  rendered  in  any 
civil  cause,  shall  be  reversed  or  annulled 
on  the  ground  of  want  ol  jurisdiction  to 
render  said  judgment  or  decree,  from  any 
error  or  mistake  as  to  whether  the  cause 
in  which  it  was  rendered  was  of  equity  or 
common-law  jurisdiction:  but  il  the  su- 
preme court  shall  find  error  In  the  proceed- 
ings other  than  as  to  Jurisdiction,  and  It 
shall  be  necessary  to  remand  the  case,  the 
supreme  court  may  remand  it  to  that 
court  which,  in  its  opinion, can  best  deter- 
mine the  controversy."  We  find  here 
practical  authority  for  the  virtual  obliter- 
ation of  the  lines  of  demarcation  between 
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courts  ol  law  and  equity, It  the  ]ud$;ea  and 
cIiaDcelliirg  of  tbe  Interior  courts  choose  to 
diereKard,  or  fall  to  obaerTe,  those  diatin* 
guiBhlnK  lines.  And  thin  conrt  la  forbid- 
den  to  reverae  or  annul  decrees  or  ]udg> 
menta  rendered  In  tbe  lower  courts,  even 
if  there  waa  want  of  Juriadlctlon,  If  no 
other  error  than  want  of  lurlsdictlon  la  to 
be  fonnd.  That  diverse  and  conflicting 
rules  ut  practice  and  procedure  may  ob- 
tain  in  the  several  court  districts  Is  plain. 
Tbe  chancery  court  of  one  dlBtrlct  may 
ast<nnie  Juriadlctlon  of  common-la  w  causes, 
and  the  equity  courts  ut  tbe  adlolnlng  di8> 
tricts  may  refuse  to  entertain  aucb  Juris- 
diction. In  the  same  district,  varlantand 
uncertain  rules  and  methoda  may  obtain. 
Tbe  diversities  of  practice  may  be  found 
In  tbe  same  district,  under  dltttrrent  cban- 
cellars  or  circuit  Judges  from  time  to  time 
presiding  therein.  It  Is  practically  within 
the  power  of  the  chancellors  and  circuit 
}adgee,  under  this  provision  of  the  consti- 
tution, to  virtually  abrogate  the  distinc- 
tions between  courts  of  common-law  and 
equity  jurisdiction.  We  have  the  singular 
anomaly  of  a  constitutional  scheme  of 
two  courts,— eummun-law  and  equity,— 
and  yet  with  power  in  tbe  interior  judges 
to  effectually  blend  thejnrledletions,  each 
in  his  own  district.  But,  remarkable  as 
the  results  flowing  from  this  anomaly  are, 
we  are  not  to  disregard  the  plain  require- 
ments of  the  fundamental  law.  The  court 
below,  in  tbe  case  at  bar,  clearly  had  no 
Jurisdiction,  and  should  have  sustained 
the  demurrer  to  the  bill,  and  so  have 
driven  complainant  to  bis  common-law 
remedy.  Bot  the  learned  chancellor  hav- 
ing entertained  Jurisdiction,  and  this  be- 
ing tbe  only  error  committed,  we  are  for- 
bidden to  reverse.  It  may  be  thouRbt 
by  some  that  the  supreme  conrt  Is  for- 
bidden to  reverse  only  final  judgments  or 
decrees,  when  error  from  want  of  Jurisdic- 
tion appears.  But  the  all-sufficient  an- 
swer to  this  suggestion  is  that  tbe  framers 
of  tbe  constitution,  with  a  clear  appretien- 
Bion  of  tbe  distinction  between  final  and 
interlocotory  decrees  and  judgments,  de- 
clare tb  at  no  decree  shall  be  reversed  be- 
cause ot  want  of  jurisdiction  In  tbe  lower 
court.  Thereto  nothing  to  even  suggest 
that  only  decrees  or  judgments  determin- 
ing and  settling  the  merits  were  included 
in  this  constitutional  provision.  We  are 
not  to  arbitrarily  interpolate  qualifying 
words  ur  expressions  to  limit  a  conatltu- 
tional  ipblbition.  The  language  Is  plain, 
unambiguous,  all-comprebenslve.  Tbe  pur- 
pose ot  this  147th  section  of  the  consti- 
tution is  to  prevent  reversals  because  ot 
want  of  jurisdiction  in  the  court  below. 
In  other  words,  a  decree  or  judgment  In 
all  other  respects  correct  shall  not  be  re- 
versed simply  because  tbe  right  decree  or 
Judgment  has  been  rendered  or  pronounced 
in  the  wrong  court.  If  the  final  decree  or 
Judgment  cannot,  in  such  ease,  be  annulled 
or  reversed  by  us ;  If  the  laborious  resul  t  ot 
protracted  litigation,  in  its  completed 
flnaltty,  cannot  be  reviewed  by  us, — wbat 
reason  can  lie  assigned  for  holding  that  an 
interlocntory  order,  a  single  step  in  the 

Srogress  ot  the  completed  litigation,  may 
a  reversed   ur   annulled    by  this  conrt. 
Bsth«r,mnstit  not  be  held  that  if  tbe  final 
T.1880.no.l— 8 


decree  or  Judgment,  the  perfected  product 
of  the  litigation,  is  irreversible  here  when 
the  only  error  is  wantof  jurisdiction  In  the 
court  below,  each  step  in  tbe  cause  of  the 
litigation  resultlDK  in  that  perfected  prod- 
uct must  be  held  Irreversible  also?  That 
the  Inhibition  laid  on  this  court  in  this 
section  ot  the  conatitutlon  Is  not  confined 
to  action  on  final  decrees  or  judgments  is 
manifest  from  aconsideratlunol  the  start- 
ling iucongi-ulty  of  the  civil  administra- 
tion which  would  result  from  adopting 
tbe  construction  contended  for  by  those 
who  would  restrict  the  Inhrbitlon  to  final 
decrees  or  judgments.  We  shall,  in  that 
case,  have  the  Intolerable  anomaly  ot  ap- 
peals maintainable  from  decrees  on  demur- 
rers In  courts  of  equity,  in  i-aaes  where  the 
lower  court  was  without  Jurisdiction, 
acd,  in  llkecases.no  appeals  allowed  from 
Judgments  of  circuit  courts.  Surely,  no 
one  can  betound  to  Insist  that  this  absurd 
Inconsistency  of  civil  administration  was 
any  part  of  tbe  constitutional  scheme  tor 
mitigating  what  must  have  been  supposed 
to  be  the  evils  ot  too  ilgidly  observing  the 
bounds  of  jurisdiction  between  the  courts 
ot  law  and  equity.  We  are  bound  to  up- 
hold and  observe  and  enforce  the  organic 
law  as  we  find  it  plainly  written:  and  if 
inconvenience,  incongruity,  seeming  ab- 
surdity, shall  mark  the  administration  ot 
civil  law,  we  roust  not  concern  ourselves 
unnecessarily  thereat.  The  only  error  as- 
signable Is  the  nant  of  jurisdiction  in  the 
court  below  to  render  the  decree,  and,  as 
the  learned cbanceilur  entertained  Jurisdic- 
tion, under  section  147  ot  tbe  constitution, 
forbidding  a  reversal  in  this  court  because 
of  such  error,  tbe  decree  overruling  the  de- 
murrer is  afilrraed,  and  tbe  appellants 
given  leave  to  answer  within  30  days  after 
mandate  filed  in  the  chancery  court  of 
Hancock  county. 


(70  KlBB.  719) 
NATCHEZ,  J.  &  O.  R.  CO.  et  al.  v.  LAM- 
BERT, Tax  Collector. 
(Supreme  Court  of  Mississippi.  May  8,  1893.) 
Railboad  Companies  —  Consolidation  —  Kiobts 
or  New  Compast. 
Act  Feb.  19,  1890,  (Acts,  p.  675,)  au- 
thorized the  N.,  .T.  &  C.  R.  Co.  to  sell  abso- 
lutely all  or  any  of  its  railroad  and  othor  prop- 
erty, "together  with  all  franchises,  rights,  pow- 
ers, privileges,  and  immnnities."  Section  2  au- 
thorized the  same  company  and  the  !>.,  N.  O. 
&  T.  Ry.  Co.  to  consolidate,  under  the  name 
of  the  latter,  on  such  terms  as  they  might  agree 
to.  Hdd,  that  the  consolidated  company  is  en- 
titled to  all  the  privileges  of  the  N.,  i.  &  O. 
R.  Co.,  including  its  exemption  from  taxation. 

Appeal  from  chancery  court,  Adams 
county;  Claud  Plutand,  Chancellor. 

Bill  by  the  Natcheie,  Jackson  &  Colum- 
bus Railroad  Company  and  another 
against  J.  M.  Lambert,  tax  collector. 
From  a  decree  dismissing  the  bill,  com- 
plainants appeal.    Reversed. 

Mays  &  Harris,  tor  appellants.  Frank 
Johnston,  Atty.  Qen.,  and  K.  P.  Lannan, 
tor  appellee. 

CAMPBELL,  C.  J.  It  was  not  known 
what  interpretation  would  be  put  on  sec- 
tion 18,  art.  12,  ot  the  constitution  of  1809; 
and  section  21  of  tbe  act  to  incorporate 
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the  Mobile  ft  North weBtern  Railroad 
Company,  approved  Jnly  'M,  1870,  (Acta 
1870,  p.  i^,)  waa  a  device  to  meet  an 
asHomed  view  of  that  section  of  the  cou- 
Btitotion.  It  took  the  form  ot  an  irre- 
pealable  asreemeDt  by  the  state  with 
the  company  that  all  taxes  to  which  it 
might  be  subject  fur  80  years  should  be 
applied  to  paymeut  for  constructing  said 
roai],  or  debts  Incurred  for  that,  and  that 
the  affidavit  of  the  prealdent  or  cashier  of 
the  compaoy  that  such  application  bad 
been  made  daring  the  year  shunld  be  ac- 
cepted by  tax  collectors,  in  Ilea  of  money, 
for  such  taxes.  A  proviso  Is  to  the  effect 
that  whenever  the  profits  of  the  company 
should  enable  it  to  pay  an  annual  divi- 
dend of  8  per  cent,  upon  its  capital  stock 
the  foregoing  agreement  should  termi- 
nate. Althougb  this  was  a  thin  disguise 
to  evade  the  constitutional  restraint  ap- 
prehended to  be  contained  in  the  section 
mentioned,  it  was  resolved  to  secarethe 
benefit  of  the  provision  to  other  railroad 
companies;  and  un  August  8, 187U,  an  act 
of  the  legislature  was  approved,  to  ex- 
tend the  provisions  of  the  twenty-first 
section  of  the  act  to  Incorporate  the  Mo- 
bile ft  Northwestern  Railroad  Company 
to  several  other  companies,  and,  among 
them,  to  the  Natchex  &  Jackson  Railroad 
Company,  which  afterwards  became  the 
Natches,  Jackson  ft  Columbus  Railroad 
Company;  and  they  were  by  said  act 
declared  to  be  entitled  to  all  the  rights, 
privileges,  immunities,  and  franchises, 
granted  by  said  twenty-first  section.  By 
an  act  approved  February  25. 1R75,  (Acts, 
p.  66,)  every  railroad  company  In  the 
state  was  required  to  pay  a  privilege  tax ; 
and  on  March  6, 1878,  (Acts,  p.  233,)  an 
act  was  approved  which  recites  the  act  ot 
August  8,  1870,  cited  above,  and  that 
donbt  as  to  Its  validity,  because  of  its  his- 
tory, existed,  and,  to  put  the  matter  be- 
yond doubt  as  to  tills,  the  twenty-first  sec- 
tion aforesaid  was  re-enacted,  and  applied 
to  the  charter  of  the  Natcbes,  Jackson  & 
Colnmbus  Railroad  Company. 

lu  I87S  this  court  interpreted  section  13, 
art.  12,  of  the  constitution  of  1869,  to 
mean  that  the  property  of  corporations 
for  pecuniary  profit  could  not  be  placed 
beyond  the  reach  of  the  taxing  power; 
that  the  legislature  could  forbear,  during 
pleasure,  to  tax,  bnt  could  at  any  time 
revoke  a  grant  of  Immunity  from  taxa- 
tion contained  In  any  act  passed  since  the 
adoption  of  the  constitution  of  1869. 
Mills  V.  (?ook,  56  Miss.  40.  By  the  Code 
ot  1880,  each  railroad  in  the  state  was  sub- 
jected to  taxation,  but  In  1884,  by  act  of 
March  -12tb.  (Acts  1884,  p.  29,)  the  Code 
was  amended  so  as  to  restore  to  the 
Natchei,  Jackson  &  Columbus  Railroad 
company  the  exemption  from  taxation 
"provided  In  its  charter,  and  acts  amend- 
atory thereof."  It  Is  worthy  of  remark 
that  this  act  cbaracterlxes  the  exemption 
88  "from  taxation,"  as  plainly  it  was. 
The  revenue  act  ot  1890  continues  this  ex- 
emption to  railroads  entitled  to  It.  Acts 
1890,  p.  6.  It  was  in  the  power  of  the  leg- 
islature at  any  time  to  annul  the  agree- 
ment contained  In  the  twent.v-first  sec- 
tion aforesaid.  Ir  had  complete  control 
over  the  matter,  and  could    revoke  the 


provision  for  immanlty  from  paying 
taxes,  which  is  undoubtedly  immunity 
from  taxation,  for  paying  is  the  burden. 
Instead,  it  manifested  a  disposition  tu 
preserve  this  immunity,  and  restored  it  to 
the  Natchez,  Jackson  &  Columbus  Rail- 
road Company  in  1878  and  1884,  and 
guarded  It  against  repeal  by  the  act  of 
1890,  as  shown  above;  and  by  act  ap- 
proved February  19,  1890,  (Acts,  p.  075,) 
said  company  was  antboriced  "to  sell 
absolutely  all  or  any  of  its  railroad  and 
other  property,  •  •  •  together  with 
all  franchises,  rights,  powers,  privileges, 
and  immunities, "  etc.;  and  by  the  second 
section  of  said  act  the  Lonlsville,  New 
Orleans  &  Texas  Railway  Company  and 
the  Natcbes,  Jackson  &  Columbus  Rail- 
road Company  were  authorized  to  con- 
solidate with  each  other,  under  the  name 
of  the  former,  upon  such  terms  as  tbey 
might  agree  upon. 

The  question  is  as  to  the  Intent  ot  the 
legislature  as  to  the  eontlnnance  ot  the 
immunity  from  taxation  it  enjoyed  after 
a  sale  by  the  Natchez,  Jackson  &  Colum- 
bus Railroad  Company,  or  consolidation, 
as  authorised.  It  is  not  a  question  of  leg- 
islative power,  tor  that  is  undoubted. 
Nor  are  the  considerations  which  Justly 
cause  courts  tu  lean  against  a  grant  from 
immunity  from  taxation  so  Influential 
here  as  they  often  are,  for  there  can  be  no 
danger  ot  tying  the  bands  oi  the  taxing 
power.  It  is  merely  a  question  of  legis- 
lative purpose,  deducible  from  tbe  lan- 
guage employed,  considered  in  connection 
with  tbe  hlbtory  of  the  dealing  with  tbe 
subject  b.v  tbe  legislature.  Tbus  consid- 
ered, we  bave  no  hesitation  to  declare 
that  the  Intention  of  the  legislature  was 
that  a  purchaser  should  g^et  the  railroad 
Just  as  held  hy  the  Natches,  Jackson  ft 
Columbus  Railroad  Company,  with  all 
franchises,  rights,  powers,  privileges,  and 
immunities  possessed  by  it  under  the  pre- 
vious legislation;  and,  in  aathorlzlng 
consolidation  by  tbe  two  companies 
named,  the  purpose  was  that  the  united 
company  shunld  enjoy  the  franchises, 
rights,  powers,  privileges,  and  immnni- 
ties  each  had  before,  and  that  the  state. 
In  consenting  thus,  must  be  held  to  have 
contemplated  that  the  affidavit  to  evi- 
dence the  application  of  money  to  pay 
for  construction,  which  was  to  be  a  legal 
tender  for  taxes,  might  be  made  by  tbe 
proper  officer  ot  tbe  consolidated  com- 
pany; and,  as  to  tbe  remote  contingency 
on  wbich  tbe  arrangement  to  escape  the 
harden  of  taxation  was  to  cease  to  be 
operative,  tbe  state  may  be  Justly  assumed 
to  bave  Intended  to  waive  that  condi- 
tion, or  else  to  have  looked  to  Ita  right  to 
claim  a  cpsaatlon  of  the  immunity  when 
tbe  condition  mentioned  In  tbe  proviso  ot 
tbe  twenty-first  section  mentioned  should 
exist  as  to  tbe  Natcbes,  Jackson  &  Co- 
lumbus Railroad,  as  a  component  part  ot 
tbe  consolidated  company.  But  it  is  to 
be  remembered  that  the  state  was  not 
parting  with  anything;  was  renouncing 
no  right;  foregoing  nothing,  except,  for 
tbe  time  being,  to  let  matters  stand  aa 
tbey  wei-e;  and  by  the  light  ot  this  its  act 
is  to  be  Interpreted.  This  case  Is  very  un- 
like Railroad  Co.  v.  Maine,  96  U.  B.  499. 
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There  tbe  rlgbt  of  tbo  state  to  tax  was 
iDTolved,  aad  Important  reqnlremeots 
made  of  tbe  Boveral  compairieH,  wbicb  by 
eonaoIldatloD  made  a  new  company,  ot 
whicb  nu  requirement  was  made  with  ref- 
erence to  tbese  duties  Imposed  on  tbe  sep- 
arate corapaniee,  baving  reference  to  tax- 
ation, and  tbe  new  company  was  held 
nobject  to  the  power  of  tbe  state  to  tax. 
Notbing  was  required  of  tbe  Natcbei, 
Jarkaon  &  Coliimbaa  Railroad  Company 
on  this  sabject,  bat  it  bad  the  privilege 
to  pay  taxes  by  a  prescribed  affldavit, 
wbicb  could  be  as  well  made  by  an  officer 
of  a  new  company  bariuK  control  as  by 
one  of  the  Natches,  Jackson  &  Colnmbua 
Company.  And,  as  to  the  very  remote 
contlDKeucy  mentioned  in  tbe  proviso, 
that  coDid  be  availed  of  as  well  onder 
new  control  as  ander  tbe  old.  Tbe  sab> 
Btantlal  thlug  aimed  at  was  to  tree  tbe 
road  from  taxation  for  30  yearn,  by  tbe 
easy  terms  of  making  an  affidavit.  But, 
Id  truth,  all  knew  this  was  mere  grace, 
and  cunld  be  withdrawn  at  will.  Tbe  de- 
lusion that  the  restriction  of  tbe  constitn- 
tion  could  be  escaped  by  tbe  circuity  era- 
ployed  in  the  twenty-first  section  of  tbe 
charter  of  tbe  Mobile  &  Northwestern 
Railroad  Companyhad  been  dispelled  by 
tbe  authoritative  utterance  of  this  court, 
and  tbe  legislature  was  willing  for  the 
immunity  to  stand  as  before  until  a 
fatare  day,  when  it  should  see  proper  to 
put  an  end  to  It.  Favor  bad  been  shown 
to  the  Natches,  Jackson  &  Columbus  Ball- 
road  Company,  and  it  was  Intended  that 
It  sboold  be,  as  before,  in  the  bands  of  a 
purchaser,  or  in  nnion  with  tbe  Liouls- 
ville.  New  Orleans  &,  Texas  Railway  Com- 
pany. It  was  known  the  state  would 
loseuotblng,  and  it  was  supposed  that  tbe 
ioterest  of  the  state  would  he  promoted, 
by  a  transfer,  as  autboriiied.  We  ap- 
proved tbe  doctrine  so  well  pat  In  Tennes- 
see V.  Whitworth,  117  D.  S.  189,  6  Sup.  Ct. 
Rep.  649,  and  find  it  much  more  applicable 
to  this  case  than  Railroad  Co.  T.  Maine, 
96  n.  S.  4»9,  is.  If  the  words,  "rights, 
privileges,  and  immunities,  *  used  in  the 
act  of  1890,  antborlzing  sale  or  consolida- 
tion of  tbe  Natchez,  Jackson  ft  Columbus 
Railroad  Company,  do  not  iDclnde  its 
immunity  from  taxation,  it  would  be 
difficult  to  pass  it,  except  by  an  express 
declaration  that  exemption  from  taxa- 
tion should  be  among  the  rights,  privi- 
leges, and  Immnnitlps  to  be  transferred. 
GHpecially  must  these  words  be  held  to 
inclode  the  immunity  from  taxation  when 
they  are  tbe  very  words  used  in  tbe  act  of 
tbe  legMnture  by  which  the  immunity 
gruBted  by  the  twenty-flrst  section  of  tbe 
charter  of  tbe  Mobile  &  Northwestern 
Railroad  Company  was  extended  to  the 
Natchec,  Jackson  &  Columbus  Railroad 
Company,  and  other  companies.  Acts 
1»70,  p.  827.  We  think  It  clear  that  tbe 
immunity  possessed  by  tbe  Natches,  Jack- 
son &Colambns  Ballroad  Company  was 
not  lont  by  its  sale  and  consolidation, 
wbicb  wereexpressly  authorized, and  that, 
as  to  this,  everything  remained  as  before. 
By  tbeir  charters  the  LiOuiBvlUe,  New  Or- 
leans &  Texas  Railway  Company  and  tbe 
Yasoo  &  Mississippi  Valley  Railway  Com- 
pany  were    empowered    to   consolidate. 


and  tbe  Immnnlty  claimed  by  the  Louis- 
ville, New  Orleans  &  Texas  Railway 
Company,  for  tbe  right  to  pay  the  taxes 
on  what  was  tbe  Natchez,  Jackson  & 
Columbus  Railroad  Company,  was  not 
lost  by  its  merger  in  the  Tazoo  &  MIshIs- 
sippl  Valley  Railwa.v  Company,  but  it 
went  into  that  company  with  all  its 
rights,  privileges,  and  Inimunities.  as  far 
ascould  t>e,  in  tbe  merger,  and  notbingwas 
lost  thereby,  except  as  necessarily  re- 
sulted from  tbe  union.  Section  181  of  the 
constitution  of  1890  has  no  effect  as  to  the 
exemption  claimed.  It  left  the  matter  as 
if  the  constitution  bad  not  been  adopted. 
It  let  it  alone  to  rest  upon  legislation, 
unaffected  by  tbe  fundamental  law.  The 
plea  of  former  adjudication  was  bad. 
The  suit  in  which  a  decree  dismissing  the 
bill  was  rendered,  and  relied  on  as  an 
adjudication,  or  as  a  pending  suit,  was 
fatally  defective.  Tbe  complainant  could 
not  take  any  benefit  from  It.  It  was 
founded  on  an  affidavit  pleaded  as  a 
tender  for  the  taxes  of  1891,  which  had  no 
reference  to  the  Natchez,  Jackson  &  Co- 
lumbus Railroad  Company,  but  to  a 
different  one.  Tbe  demurrer  to  tbe  bill 
was  rightly  sustained  on  this  ground, 
and  tbe  decree  sustaining  the  demurrer 
and  dismissing  the  bill  in  that  case,  now 
here  on  appeal,  will  be  affirmed.  We  re- 
verse tbe  decret«  made  in  this  case,  sus- 
taining the  plea  and  the  demurrer,  and 
dismissing  tbe  bill,  and  remand  the  case 
for  further  proceedings  in  the  court  below 
in  accordance  with  this  opinion.  The 
defendant  may  answer  within  80  days 
after  mandate  filed  in  tbe  chancery  court. 


(e»  Mln.  MO) 
BOARD  OP  SUP'RS  OF  QUITMAJN  COUN- 
TY V.  STRITZE  et  al. 
(Supreme  Court  of  Mississippi.     Oct.   1891.) 
QnisTiNO  Title— Plbadins—Demubrer  to  Bill. 
A  bill  by  a  county  to  remove  cloud  upon 
title  from  lots  acquired  by  it  by  gift  is  not  bad 
on  a  demurrer  to  the  whole  bill,  if  it  show  a 
right  to  relief  as  to  any  of  the  lots. 

Appeal  from  chancery  court,  Quitman 
county;  W.  R.  Trigg,  Chancellor. 

Bin  by  the  board  of  superylsors  of  Quit- 
man county  against  William  Strltse  and 
others  to  cancel  defendants'  claims  to  cer- 
tain lots  donated  to  plaintiff.  There  was 
a  judgment  for  defendants  on  a  demurrer 
to  tbe  bill,  and  plaintiff  appeals.  Re- 
versed. 

One  PbelpB,in  order  to  induce  the  board 
of  supervisors  of  Quitman  county  to  lo- 
cate the  county  seat  on  a  ten-acre  lot 
owned  by  him.  donated  by  deed,  to  the 
county,  one  acre  of  the  land,  situated  In 
the  tract,  as  a  site  tor  tbe  courthouse  and 
Jail;  and  also  conveyed  one  half  the  lots 
into  which  he  had  divided  and  platted  the 
other  nine  acres,  reserving  for  himself  al- 
ternate lota.  The  board  of  supervisors  ot 
Quitman  county  exhibited  this  bill  in  tbe 
chancery  court  against  William  Stritze 
and  others  to  cancel  their  claim  to  all  tbe 
lots,  the  one  on  wbicb  tbe  coortbouse  and 
Jail  weresltuated  Included.  The  bill  alleges 
that  tbe  board,  in  consideration  of  such 
conveyance,  located  tbe  county  site,  and 
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cauaed  a  courthouse  and  Jail  to  be  erecteO 
on  the  one-acre  lot  conveyed  for  tbat  pur- 
pose; that  the  defendants  claimed  all  the 
land  conveyed  by  Phelps  to  the  county, 
and  that  this  claim  was  a  cloud  upon  their 
title;  and  prayed  that  defendants'  title  be 
canceled.  Defendants  demurred  to  this 
bill,  on  the  fcrouud  that  there  was  no  eq- 
uity on  the  face  of  the  bill.  The  demurrer 
was  sustained  by  the  court  below,  and 
the  bill  was  dismissed,  from  which  com- 
plainant appealed. 

T.  J.  Williams,  for  appellant. 

COOPER,  J.  If  the  demurrer  of  the  de- 
fendants had  been  limited  to  so  much  of 
the  bill  as  seeks  relief  touching  the  nine 
acres  of  land  other  than  tbat  upon  which 
the  courthouse  and  lall  are  located,  the 
questions  Bongbt  to  lie  litigated  uiiKbt 
have  been  decided.  In  thecondltlon  of  the 
record  it  is  unnecessary  to  decide  whether 
the  board  may  lawfully  acquire  and  hold 
the  said  nine  acres;  or  whether,  If  It  may 
not,  it  Is  competent  for  any  one  but  the 
state  to  make  the  objection  to  such  own- 
ership. It  is  clear  that,  as  to  the  one  acre 
upon  which  the  courthouse  and  jail  are 
situated,  the  power  to  acquire  and  own 
Is  given  bylaw.  Code  1880,  §  2148.  The 
demurrer  la  to  the  whole  hill,  and  should 
have  been  overruled.  Decree  reversed,  de- 
murrer overruled,  and  defendants  given 
leave  to  answer  within  30  days  after  the 
mandate  shall  have  been  filed  in  the  court 
below. 

(70  HUB.  tan 

BOARD  OP  STJP'RS  OP  QUITMAN  COUN- 
TY V.  STRITZB  et  al. 
(Supreme  Court  of  Mississippi.    Dec.  12,  1882.) 

CODNTT  BO&BU — POWKU  TO   ACCEPT  DONATIOX  OF 
L4ND. 

Where  land  is  donated  to  a  board  of 
county  supervisors  in  consideration  of  their 
building  a  courthouse  and  jail  on  a  part  of  it, 
neither  theerantor  nor  those  claiming  deriva- 
tively from  him  can  question  the  right  of  such 
body  to  own  and  possess  or  sell  such  land;  the 
power  to  call  into  question  auch  right  being  in 
the  state  alone. 

Appeal  from  chancery  court,  Quitman 
county ;  W.  R.  Trigg,  Chancellor. 

Bill  by  the  board  of  Hapervlsors  of  Quit- 
man county  against  William  iStrltze  and 
others  to  cancel  defendants'  claims  to  cer- 
tain lots  donated  to  plaintiff.  There  was 
judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

T.  J.  Wllliama,  tor  appellant.  St.  John 
Waddell,  for  appellees. 

COOPER,  J.  When  thin  case  was  In  this 
court  on  a  former  appeal,  (1!)  South.  Rep. 
85.)  we  threw  out  an  Intimation  that  the 
appellees  had  no  concern  with  the  power 
of  tiie  board  of  supervisors  to  hold  the 
land  in  controversy,  but  that  the  state 
aloue  could  question  its  right  so  to  do. 
But  It  was  unnecessary  to  the  disposition 
of  that  appeal  to  decide thatquestion, and 
it  was  left  undetermined.  Notwithstand- 
ing our  suggestion  on  the  former  a ppehl, 
the  case  seems  to  have  been  argued  and 
decided  in  the  court  below  without  refer- 
ence to  the  point,  wtaicb  lies  at  the  thresh- 


old of  the  investigation.  No  allusion  ia 
made  to  It  by  counsel  upon  either  side.  It 
is,  however,  decisive  of  the  whole  contro-. 
versy.  The  power  to  acquire,  hold,  and 
dispose  of  real  estate  Is  Incident  to  corpo- 
rations generally,  and  may  be  said  to  he 
nnlversal,  except  when  either  expressly 
forbidden  by  the  act  creating  the  corpora- 
tion, or  by  necessary  Implication  spring- 
ing from  the  character  of  the  corporation 
itself.  But  boards  of  supervisors  may  by 
law  acquire  real  estate  for  certain  pur- 
poses, and,  having  such  capacity,  convey- 
ances to  them  are  not  void,  but  voidable 
only.  The  sovereign  alone  can  object.  4 
Amer.  &  Eng.  Enc.  Law,  233.  By  the  con- 
veyance from  Phelps  the  title  to  the  land 
passed  to  theboard  of  supervisors  of  Quit- 
man county,  and  neither  he,  nor  the  de- 
fendants, who  claim  derivatively  from 
bim,  have  any  Interest  in  the  queution 
whether  this  body  shall  be  permitted  to 
own  and  possess  or  sell  the  same;  that  is 
a  matter  between  the  board  and  the 
state.  In  which  strangers  have  no  right 
to  be  heard.  Grant  v.  Coal  Co.,  80  Pa.  St. 
218;  Leasure  v.  Insurance  Co.,  91  Pa.  St. 
491;  Mallett  v.  Simpson,  94  N.  G.  87;  Cow- 
ell  V.  Springs  Co.,  UK)  n.  S.  .^;  Jones  v. 
Habersham,  107  D.  S.  174,  2  Sup.  Ct.  Rep. 
33fi;  Union  v.  Y«.unt.  101  U.  S.  3.52;  Hough 
V.  Land  Co., 78  III.  23.  The  coraplalnantls 
entitled  to  the  relief  prayed.  The  decree  is 
reversed,  and  thu  cause  remanded. 

(70  Uiss.  as) 
WESTERN  UNION  TEL.  00.  V.  McLAU- 

RIN. 
(Supreme  Court  of  Mississippi.     Nov.  28, 1892.) 
Tbleguaph  Companies— Failure  to  Tkaksmit 
Message  on  Bunuat. 
Where  a  telegraph  company  receives  a 
message  on  Sunday  for  transmisHion,  calling  an 
attorney  to  appear  In  court  on  Monday  morn- 
ing, but  does  not  deliver  it  until  Monday  even- 
ing, it  is  liable  for  the  statutory  penalty  for 
failure  to  deliver  a  message,  and  for  the  dam- 
ages resulting  to  the  attorney  by  not  being 
able  to  respond  to  the  message,  whether  send- 
ing the  message  is  a  work  of  necessity  within 
the  exception  of  the  Sunday  law  or  not. 

Appeal  from  circuit  court,  Warren  coun- 
ty; J.  D.  Gllliland,  Judge. 

Action  by  W.  K.  McLaorIn  against  the 
Western  Qnlon  Telegraph  Company  to 
recover  the  statutory  penalty  tor  failure 
to  deliver  a  message,  and  for  damages. 
Plaintiff  had  Judgment,  and  from  an  order 
refusing  a  new  trial,  defendant  appeals. 
Affirmed. 

On  July  19, 1891,  one  Metcalt  killed  one 
Dwyre  in  thetownnfCleveland.Mlss.  The 
preliminary  henringbefore  tliecommitting 
magistrate  whs  set  forlOo'clock, Monday, 
July  20th.  Julius  A.  Robinson,  a  lawyer 
living  in  Cleveland,  delivered  to  defendant, 
at  ft :30  o'clock  P.  M.  Snnday,  a  meaaage 
prepayed  addressed  to  plaintiff,  an  attor- 
ney living  in  Vlcksburg,  in  theee  words: 
"Metcalf  killed  Dwyre.  Come  on  first  train. 
Good  tee  for  defense.  [Signed]  Julius  A. 
Robinson."  The  telegram  was  not  deliv- 
ered to  plaintiff  until  Monday  evening, 
when  It  was  too  late  to  get  a  train  to 
reach  Cleveland  in  time  tor  the  trial. 
Plaintiff  went  to  Cleveland  on  a  freight 
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tiBin  but  arrived  too  late.  Metcalf  re- 
fosed  to  employ  him,  or  to  have  anything 
farther  to  do  with  him,  because  he  did  not 
get  to  Oleveland  In  time  for  the  hearing. 
Robinson  says  in  hia  depoaitlMi  that  be 
waBantbiirised  byM«*fcalItu  telegraph  for 
plaintiff,  and  that  Meicalf  saw  the  tele- 
gram before  it  was  sent.  Plaintiff  aaed de- 
fendant before  a  Juatlce  of  the  peace  to  re- 
rover  of  it  tbe  Btatutory  penalty  off26, 
and  the  further  aum  of  $150  ns  damages 
for  failing  to  deliver  the  telegram.  On  the 
trial  Judgment  was  rendered  for  the  de- 
fendant, and  plaintiff  appealed  to  the  cir- 
cuit court,  where,  upon  a  trial  before  a 
Jury,  plaintiff  recovered  a  verdict  tor  f  25 
statutory  penalty,  and  f  126  dumages. 

Mays  &  Harris,  for  appellant. 

Dabney  &  McCabe,  for  appellee. 

The  courts  have  always  construed  the 
word  "necessity,"  as  used  in  the  Sunday 
laws.  liberally,  an  as  to  include  social  neces- 
sity as  well  as  absolute  necessity.  State 
V.  Knight,  (W.  Va.  Feb.  5,  1«87.)  1  S.  E. 
Kep.  669;  Wilkinson  v.  State,  69  Ind.  416; 
Tonoskl  V.  State, 79  Ind.SnS;  Railroad  Co. 
V.  Lehman.  56  Md.  209;  Hennemdnrt  v. 
State,  (Tex,  App.)  8  8.  W.  Rep.  926;  Tele- 
graph Co.  V.  Yopst,  (Ind.  Sup. J  11  N.  E. 
Rep.  16:  Burnett  v.  Telegraph  Co.,  89  Mo. 
App.  599;  Telegraph  Co.  v.  Wilson,  (Ala.) 
9  South.  Rep.  414. 

CAMPBELL,  C.  J.  U  the  view  of  the 
Sunday  law  held  by  tbe  courts  of  Indiana 
and  Missouri,  and  cited  by  counsel,  is  to 
prevail  in  this  state,  this  case  would  seem 
to  have  been  given  to  tbejnry  with  proper 
dlteetions;  and,  although  thejury  did  not 
regard  "necessity"  with  reference  to  work 
lawful  on  the  Sabbath  day,  commonly 
called  Sunday,  In  tbn  sense  with  which 
that  term  was  employed  In  framing  the 
"Shorter  Catechism,"  wherein  it  tells  bow 
tbe  Sabbath  is  to  be  sanctified,  neither  did 
tbe  courts  mentioned,  but  they  recognized 
an  enlarged  meaning  of  necessit.r,  so  as  to 
embrace  social  necessity,  and  admitted  as 
an  exception  messages  under  circumstances 
which,  in  our  opinion,  did  not  create  as 
great  a  necessity  as  disclosed  by  this  case. 
It  Is  argued  that  tbe  necessity  must  be 
that  of  the  sendee,  and  not  that  of  the 
sender.  Our  understanding  of  tbe  cases 
cited  Is  that  the  necessity  or  charity  of  the 
act  takes  It  out  of  the  prohibition  of  the 
law,  and  then  all  the  legal  consequences  of 
tbe  act  on  any  secular  day  will  follow  as 
to  the  rights  and  liabilities  of  the  parties. 
We  do  not  commit  ourselves  to  the  view 
held  by  tbe  cases  cited,  nor  do  we  express 
any  dissent  from  them.  It  may  he  that 
tbe  true  view  is  that,  it  a  telegraph  com- 
pany should,  In  a  spirit  of  piety  or  regard 
for  the  law,  refuse  to  receive  a  message  for 
transmission  on  Sunday,  and  wassuedfor 
that,  and  invoked  tbe  law  of  God  and  the 
state  as  a  defense,  it  would  And  this  ample 
protection  against  a  claim  for  damages; 
bat  the  piety  which  admits  of  open 
ofBces  and  receipt  of  messages  and  pay 
for  their  dispatch  on  Sunday  should  be 
equal  to  the  duty  of  transmission  and 
delivery  as  on  other  days,  and  the 
sendee  wbose  right  of  action  rests  not  oo 


contract,  bat  on  breach  of  duty,  may  re- 
cover without  regard  to  the  day.  We  do 
not  commit  ourselves  to  this  view  now, 
as  tbe  case  does  not  call  for  it.  In  either 
view  of  tbe  law,  the  appellant  has  no  Just 
cause  to  complain  of  the  action  of  the 
court  below,  and  the  judgment  will  be 
affirmed. 

(eg  Mln.  669) 
FAISON  et  al.  v.  ALABAMA  &  V.  RY.  CO. 
(Supreme  Court  of  Mississippi.    Oct.,  1891.) 

CONNBOTINO  CaBBIEKS — Gk>008  LoST  IM  TRANSIT 

— Presomption. 
In  an  action  against  the  last  of  several 
connectiij/  carriers,  to  recover  for  goods  shipped 
over  tbe  lines  of  such  carriers  by  through  bill 
of  lading,  and  lost,  the  burden  is  on  defendant 
to  show  that  such  loss  did  not  occur  on  its 
line,  and  the  presumption  is  not  rebutted  by 
showing  that  its  preceding  carrier  loaded  such 
goods  into  one  of  its  sealed  cars,  which  had  no 
end  windows  or  other  means  of  entering  except 
through  the  doors,  where  it  was  not  shown  that 
the  seal  remained  as  put  on. 

Appeal  from clrcuitcourt, Hinds  county ; 
J.  B.  Chrlsman,  Judge. 

Action  by  U.  W.  Falson  &  Son  against 
tbe  Alabama  &  Vlcksburg  Railroad  Com- 
pany for  goods  of  plain  tiffs  alleged  to 
have  been  loet  by  defendant  In  transport- 
ing ttaem.  There  whs  Judgment  lor  de- 
fendant, and  plaintiffs  appeal.    Reversed. 

The  goods  were  received  by  the  Virginia, 
Tennessee  &  Georgia  Air  Line  In  good  con- 
dition. It  Issued  a  tbrough  iilU  of  lading, 
showing  consignment  to  appellants  at 
Indlanola,  Miss.  There  were  eight  cases 
of  goods  in  all.  One  of  them  was  lost. 
Tbe  case  that  was  lost  was  valued  at 
flS4.41.  The  loss  occurred  in  October, 
18KS.  The  goods  were  shipped  over  the 
East  Tennessee,  Virginia  &  Georgia  Rail- 
road Company  and  the  Alabama  Qrcat 
Southern  to  Meridian,  Miss.,  and  tlien 
over  tbe  Vlcksburg  &  Meridian  Railroad 
to  Vlcksburg.  The  Vlcksburg  &  Merid. 
Ian  road  was  in  the  bands  of  a  receiver, 
appointed  by  tbe  United  States  circuit 
court  for  tbe  southern  district  of  Missis- 
sippi. Tbe  receiver  was  discharged,  and  It 
was  decreed  that  the  Alabama  &  Vlcksburg 
Railway  Company  should  stand  In  tbe 
place  of  tbe  receiver  as  to  several  claims 
that  were  outstanding.  It  was  admitted 
that  tbe  claim  In  suit  was  one  of  tbe 
claims  mentioned  in  the  decree  of  the 
federal  court,  for  which  tbe  Alabama  & 
Vlcksburg  Railway  Company  assumed 
responsibility.  When  the  goods  were  ar- 
rived at  Vlcksburg  It  was  found  that  they 
were  short  by  one  case  of  calicoes.  It  is 
not  disputed  that  the  goods  were  lost, 
nor  is  there  any  question  made  as  to  the 
value.    As  It  did  not  appear  where  the 

foods  were  lost,  and  as  the  goods  were 
ellvered  in  good  order  at  Philadelphia  to 
a  connecting  carrier,  to  be  transported  on 
a  tbrough  bill  of  lading,  and  as  some  of 
the  goods  were  missing  when  the  delivery 
was  made  at  Vlcksburg,  this  suit  was 
brought  against  appellee,  as  the  last  car- 
rier. By  agreement  the  case  was  tried  by 
tbe  court,  without  a  jury.  There  was  a 
judgment  for  the  defendant,  and  plaintiffs 
appealed. 
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Brame   ft   Alexander,  {or   appellants. 
Nngent  &  McWUUe,  for  appellee. 

CAMPBELL,  C.  J.  As  the  defendant 
was  tbe  last  ot  snccesslve  carriers,  having 
Independent  lines  ol  carriaKe,  but  carry- 
ing continnousy  In  puraaance  of  throaKb 
bills  ol  lading,  and  the  car  containing  all 
the  boxea  at  Chattanooga,  where,  accord- 
ing to  the  evidence,  they  were  last  seen, 
afterwards  came  to  tbe  poasessloD  of  the 
defendant,  it  devolved  on  It  to  abow  that 
tbe  missing  box  was  not  in  the  car  when 
received  by  it.  The  evidence  warrants 
tbe  belief  that  all  the  cases  or  boxes  were 
delivered,  at  Chattanooga,  to  the  Alabama 
Great  Southern  Railroad  Company,  and 
pnt  in  a  car.  which  is  alluded  to  as  having 
been  "sealed,"  and  probably  was;  and 
this  car  was  received  by  the  defendant  at 
Meridian,  but  when  and  in  what  condi- 
tion, as  to  seals  or  contents,  is  not  shown. 
One  box  or  case  of  goods  was  missing  at 
Viclcsbarg,  on  the  arrival  and  opening  of 
tbe  car  there.  When  or  where  or  bow  the 
box  got  out  of  the  car  is  not  shown.  The 
argameot  is  that  as  the  car  was  "sealed  ' 
at  Chattanooga,  and  as  It  bad  no  "end 
windows,"  there  was  no  way  of  getting 
at  its  contents  en  route  without  breaking 
the  seals,  and  it  must  be  assumed  that  one 
ot  the  boxes  was  not,  in  fact,  delivered  to 
the  connecting  road  at  Chattanooga,  and 
therefore  did  not  come  to  tbe  possession 
ot  the  defendant..  If  this  argument  was 
supported  by  the  evidence,  a  different  ques- 
tion would  be  presented,  but  It  is  not  sup- 
ported by  evidence.  It  is  not  shown  that 
tbe  car  was  sealed  at  Chattanooga,  so  as 
to  deny  access  to  its  contents  without 
breaking  the  seals.  It  is  uot  shown  that 
the  seal  remained  as  put  on.  All  is  con- 
jecture and  unsatisfactory  Inference  as  to 
that.  It  does  appear  that  nearly  two 
weeks  elapsed  after  the  delivery  of  the 
goods  at  Chattanooga  and  their  arrival 
atVicksburg,  and  tbe  car  Is  not  accounted 
for  during  that  time;  and  it  Is  shown  was 
that  Bomewhere  one  of  the  cases  or  boxes 
was'recoopered."  There  is  no  hint  that 
this  occurred  before  delivery  ol  the  goods 
atChattanooga.  It  mast  be  assumed  that 
It  was  done  after  delivery  at  Chattanooga. 
To  do  tbis  It  was  ueoessnry  to  get  at  the 
case  or  box.  This  may  nave  been  done 
after  the  car  came  into  the  hands  of  the 
defendant.  It  was  for  it  to  show  that  it 
did  not.  It  failed  to  excolpate  Itaelf  by 
overthrowing  tbe  presamptlons  against 
it,  and  must  be  held  liable  for  the  loss, 
which  may  have  occurred  on  its  line  of 
carriage.  The  Judgment  should  have  been 
tor  the  plaintiffs,  and  tbe  Judgment  ren- 
dered will  be  reversed,  and  cause  remand- 
ed for  a  new  trial. 


(t»  MUi.  E29) 

TTAT.T.  et  aL  T.  STATE,  to  Use  of  .LAFA- 
YETTE COUNTY. 
(Supreme  Court  of  Mississipid.     Oct.  1891.) 

CODNTT  TbBABUREB — BoND  —  LlABILITT  OF  SURB- 
TIBS— PilLUKB  OF  PRtNCIFAI.  TO  SlOS  BoXD. 

1.  Code  1880,  i  387,  provides  that  a  county 
treasurer  shall  give  bond,  with  two  or  more 
sureties,  for  the  faithful  performance  of  hia 
duties,  to  cover  tbe  moner  likely  to  come  into 


hia  hands  in  any  year.  Section  726  provides 
that  he  shall  give  an  additional  bond  to  cover 
all  school  funds  likely  to  be  in  liis  hands  at 
any  time.  Held,  that  though,  by  inadvertence, 
or  ignorance  of  the  authorities,  no  additional 
bond  was  required  of  such  treasurer  for  school 
funds,  his  sureties  would  be  liable  for  a  con- 
version of  such  funds  by  the  treasurer,  where 
they  executed  a  lx>nd  plainly  intended  to  cover 
all  moneys  that  might  come  into  the  treasurer's 
hands,  from  whatever  source. 

2.  The  fact  that  such  treasurer  did  not 
sign  the  bond  did  not  exonerate  the  sureties 
on  such  bond  from  liability  thereon,  he  having 
inscribed  his  oath  of  office  on  the  back  of  such 
bond. 

Appeal  from  chancery  court,  Lafayette 
conuty:  B.  T.  Klmbrongh,  Chancellor. 

Bill  by  tbe  state,  to  the  nse  of  Lafayette 
county,  against  J.  M.  Hall  and  others, 
sureties  on  his  bond  as  treasurer  of  La- 
layette  county,  to  rpform  tbe  bond. 
There  was  n  decree  for  plalntlB,  and  de- 
fendants appeal.    Affirmed. 

J.  M.  Hall  was  elected  treasurer  for  La- 
fayette county  fur  the  term  of  1884  and 
1885,  and  again  for  tbe  term  of  1886  and 
1887.  He  executed  a  bond  as  county 
treasurer,  according  to  section  SQ7  of  the 
Code  of  1880,  but  never  executed  a  school 
bond,  according  to  section  726,  for  either 
term.  Suits  were  brought  at  law  against 
the  sureties  ot  Hall  on  the  county  bond, 
alleitlng  a  default  as  to  school  funds, 
which  resulted  in  favor  ot  the  sureties. 
Then  the  bill  In  this  case  was  filed.  The 
theory  of  the  bill  is:  In  order  that  Hall 
might  enter  on  the  duties  of  the  office  to 
which  he  had  been  elected,  it  was  neces- 
sary for  him  to  give  two  bonds,— one,  the 
general  bond;  tbe  other,  tbe  special 
school-fund  bond.  The  fact  that  the 
special  bond  was  required  was  unknown 
to  him,  but  be  was  aware  of  the  fact  that, 
after  some  fashion,  he  was  required  to 
give  bond  for  the  faithful  performance  of 
all  bis  official  duties.  He  set  to  work  to 
get  up  his  bond  under  that  impression. 
He  arranged  through  defendant  Price, 
who  was  tbe  cashier  and  active  agent  of 
the  Bank  of  Oxford,  that  the  bank  would 
make  his  bond.  Tbe  agreement  was  that 
for  such  service  the  bank  should  have  the 
deposits  of  his  official  account,  including 
the  school  funds,  and  should  receive  from 
him.  In  addition,  out  of  tils  commissions, 
the  sum  of  f  100  per  annum.  The  defend- 
ants herein— all  except  Hall  himself— were 
the  owners  of  tbe  Bank  of  Oxford.  Price 
bad  the  thing  perfected,  and  the  thing 
was  done  accordingly.  None  of  the  par- 
ties knew  of  the  special  bond  requirement, 
yet  at  the  same  time  they  contemplated 
doing  what  was  needful  to  pnt  Hall  right 
as  to  his  bonded  obligation,  and  snob 
was  their  contract.  They  contemplated 
that  the  school  moneys  should  go  along 
with  the  general  funds,  under  their  ar- 
rangement, and  it  was  not  within  their 
contemplation  that  there  shoDld  be  any 
distinction  made  between  tbe  one  fund 
and  the  other.  It  was  their  Intention  to 
secure  all.  When  they  executed  tbe  g^en- 
eral  bond  they  thought  they  had  secured 
all.  Tbe  bill  prays  that  the  bond  be  re- 
formed BO  as  to  accomplish  what  tbe  de- 
fendants contracted  to  accomplisb.  Tbe 
Hureties  of  Hall  admit  that  they  agreed 
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to  become  anretleB  for  Hall,  but  allege 
that  nutblng  was  said  to  tiiem  abont  a 
separate  acbool  bond;  that  no  school 
bond  was  ever  presented  to  them,  or 
mentioned  to  thetn;  that  nothing  was 
ever  said  to  them  about  scht>ol  money; 
that  tbey  never  afcreed  that  the  county 
bund  which  they  signed  should  cover 
school  money:  that  they  signed  the  coun- 
ty bund,  which  was  the  only  bond  they 
were  asked  to  sign.  They  also  allege 
that  the  second  bond  was  never  signed  by 
Hall  at  all,— his  oath  ol  office  was  writ- 
ten on  the  back  o(  the  bond, — and  claim 
that  they  slaned  as  snretles,  upon  eoudi- 
tion  that  Hall  wonld  sign,  and,  as  Hall 
did  not  sign  the  second  bond,  they  are 
not  bonnd  on  that,  even  for  county  fands. 
The  chancellor decideil  that  the  sureties 
were  liable  for  school  lunds,  and  ordered 
an  account  to  be  taken. 

H.  A.  Barr,  Cbas.  B.  Howry,  and  J.  W. 
T.  Falkner,  fur  appellants.  Phil  A.  Rush, 
Edward  Mayes,  and  Eugene  Johnson, 
for  appellee. 

CAMPBELL,  C.  J.  The  general  bund 
of  a  eounty  treasurer,  given  under  section 
.367  of  the  Code  otlS^.i  is  not  a  security 
fur  school  funds  whirh  cnme  into  bis 
hands,  because  an  additional  bond  is  re- 
quired for  school  moneys.  Therefore, 
when  nothing  occurs  except  the  giving  of 
the  general  bond,  presumably,  tbey  who 
sign  It  do  it  with  reference  to  the  addi- 
tional bond  required,  and  intending  to 
bind  themselves  only  for  moneys  other 
than  school  funds.  But  if  the  general 
bond  given  should  be  so  worded'  as  to  in- 
clude, in  terms, school  money,  the  obligors 
would  be  bound  fur  such  money,  for  the 
requirement  by  statute'  of  "an  additional 
bond,  *  *  *  in  an  amount  not  less 
than  the  school  funds  likely  to  be  in  his 
hands  at  any  one  time,"  luoks  to  the  fact, 
and  not  the  form,  ol  security,  and  may  be 
satisfied  by  a  single  paper  as  well  as  sev- 
eral. An  addltlunal  bond  is  directed  to 
be  required  of  the  county  treasurer  to 
cover  school  funds  because  of  the  appre- 
hended Insufficiency  of  the  penalty  of  the 
general  bund,  and  the  purpose  to  make 
sure  of  the  safety  of  school  funds.  But  if 
the  constituted  nntnorities,  throngh 
Ignorance,  Inadvertence,  or  otherwise.  In 
dealing  with  this  matter,  were  to  not  fol- 
low the  law,  by  requiring  a  separate  and 
additional  bond  for  the  performance  of 
bis  duties  by  the  county  treasurer  as  to 
school  funds,  and  to  take  a  bond,  at  the 
beginning,  expressly  stipulatiiiK  for  the 
performance  o(  all  his  duties,  including  his 
dealings  with  school  funds,  it  would  be 
enforceable  according  to  its  terms,  be- 
cause of  the  contract.  It  is  Incontroverti- 
ble that  Hall  and  his  sureties  intended  to 
given  bond  sufficient.  In  Its  penalty  and 
Its  terms,  to  cover  all  moneys  that  should 
tie  In  his  hands,  from  every  source.  They 
contracted  for  that,  and  designed,  in  good 

H3ode  1880,  <  387,  provides  that's  county 
treasuier  shall  give  bond,  with  two  or  more 
sureties,  for  the  faithful  performance  of  his 
duties,  sufficient  to  cover  the  amount  of  nx>ney 
likely  to  come  into  Us  hands  in  any  year. 

"Code  1880,  I  728. 


faltb,  to  carry  oat  the  contract,  and 
thought  they  had  done  so;  and  It  was  an 
afterthought  to  escape  liability  tiecause 
only  one  bond  was  given.  True,  there  was 
no  formal  and  express  agreement  between 
the  obligors  in  the  bond  and  the  officials, 
as  to  Its  terms,  but  it  was  as  plainly  Im- 
plied from  what  occurred  as  It  it  had  been 
expressed.  Such  was  clearly  the  inten. 
tlon  of  all  concerned,  and  It  should  not 
fail  of  execution  by  reason  uf  Ignorance  or 
mistake,  whether  of  fact  or  law.  In  ex- 
pressing that  intention  In  the  Instrument 
used.  Equity  will  not  make  contracts  for 
parties.  Its  power  is  confined  to  enfor- 
cing those  made  by  the  parties.  And 
where  parties,  V>rougb  erroneons  views 
of  law,  reject  one  sort  of  contract,  and 
make  another,— led  thereto  by  a  mistaken 
upinion  as  to  the  law,  as  In  Hunt  v. 
Rousmanler,  1  Pet.  1,— equity  will  not  re- 
lieve. But  where  parties  contract,  for  a 
particular  result,  and  Intend  to  effect  It, 
and  fail  to  accomplish  It,  eren  through 
ignorance  or  mistake  of  law,  equity  will 
effectuate  the  intent  of  the  parties.  If  an 
agreement  Is  Just  what  the  parties  intend- 
ed It  should  be,  no  matter  what  led  to  it, 
there  can  be  no  Interference  with  it;  but 
If.  In  pnttlng  It  into  form.  It  falls  to  ex- 
press and  stipulate  for  what  the  parties 
understood  and  Intended  it  should,  a  case 
la  made  for  a  court  ol  chancery.  The 
facts  of  this  case  bring  it  within  the  lat- 
ter class,  its  facts  distinguish  it  very 
clearly  from  the  ordinary  case  of  a  county 
treasurer  giving  bond, and  make  it  proper 
for  the  chancery  court  to  carry  Into  effect 
the  real  Intention  of  the  parties,— to  make 
Che  instrnment  express  the  thought  which 
the  makers  bad  when  they  signed  the 
bond.  Sureties  are  subject  to  the  same 
rules  as  others  in  this  respect.  This  mat- 
ter has  not  been  adjudicated  before,  and 
this  defense  Is  not  available.  The  sugges- 
tion of  laches,  as  furnishing  a  ground  fur 
denial  of  the  relief  sought,  loses  the  force 
It  might  have  in  many  cases  by  tiie  dr- 
cnmstances  of  this.  Large  allowance 
must  be  made  for  the  incompetence  and 
negligence  of  ignorant  officials  In  their 
dealings  as  public  agents,  so  tu  protect 
the  too  confiding  people  from  the  conse- 
quences of  their  failure  of  duty,  where  it 
can  be  done,  as  in  this  case,  without  any 
injustice  to  the  indlvldualsconcerned.  The 
fact  that  Hall  did  not  sign  one  of  the 
bonds  does  not  make  any  diOeronce. 
Affirmed. 


(TO  Hiss.   <78) 
STATE  V.  HALL  et  al. 

(Supreme  Court  of  Mississippi.     April  10, 
1893.) 

Bonds— RsroBiiATioK—EirFoBCBiKNT  m  EQurrr 

— PSHAITIBS. 

1.  Where  the  bond  given  by  a  county 
treasurer  was  a  general  bond,  but  was  re- 
formed In  an  action  therefor  so  as  to  also  be  a 
security  for  the  school  fund  In  his  hands, 
which  fund  the  treasurer  and  Iiis  sureties 
thought  was  Included  In  the  hood  when  exe- 
cuted, the  reformed  bond  shonid  be  regarded 
as  if  originally  executed  by  die  treasurer  and 
liis  sureties. 

2.  While  a  court  <tf  sqoity  will  not  sn- 


Digitized  by 


Google 


40 


SOUTHEEN  REPOETEB,  VoL.  13. 


(Miss. 


force  B  penalty  created  by  contract  between 
private  persona,  it  will,  in  a  proper  case,  en- 
force a  penalty  created  by  statute. 

Appeal  rrom  chancery  court,  Lafayette 
county;  B.  T.  Klmbroug'h,  CI)aDcellor. 

Action  by  theatatcof  Missiaalppi  agalDst 
J.  M.  Hall  and  others  to  recover  on  an 
oSclal  bond.  On  a  former  appeal  the 
bond  was  reformed,  and  from  the  Judg- 
ment of  the  court  thereon,  as  reformed, 
plalntlffappeals.    Reversed . 

For  prior  report,  see  13  South.  Rep.  88. 

E.  Mayes  and  P.  A.  Rush,  for  the  State. 
H.  A.  Barr,  or  appellees. 

WOODS,  J.  The  etfeoi  of  the  former 
opinion  of  this  court  In  this  case,  on  the 
earlier  appeal,  was  to  rpforra  the  bond  of 
the  treasurer  and  his  sureties  so  as  to 
make  It  conform  to  the  real  purpose  of  the 
parties,  and  in  the  further  progress  of  thts 
litigation  the  reformed  bond  was  to  be 
treated  as  the  school-fund  bond  of  the 
parties.  The  prime ol)]ect of  the  appeal  tu 
chancery  was  the  reformation  ot  the  bond, 
and  that  appeal  was  perfectly  sustained 
by  this  court  In  its  former  opinion  in  this 
case.  13  South.  Rep.38.  The  bond  should 
have  been  regarded  and  treated  in  the 
court  below  precisely  as  if  the  treasurer 
and  his  sureties  had  executed  it  as  a 
school-fund  bond  originally.  The  bond 
having  been  so  reformed,  the  chancery 
court  should  bavo  proceeded  to  give  all 
the  relief  to  which  the  complainant  was 
entitled.  The  learned  conrt  granted  relief 
to  the  amount  of  the  treasurer's  deficit, 
with  interest,  but  refused  to  entorcn  the 
statutory  penalty.  Whether  this  action 
of  the  conrt  was  founded  upon  the  views 
pressed  upon  ns  by  the  counsel  tor  the  ap- 
pellees, viz.  the  absence  of  equity  of  pen- 
alties, and  its  general  refusal  to  enforce 
them,  or,  as  stated  in  brief  of  eonnsel  for 
appellant,  because  the  treasurer  and  his 
sureties  had  never  mannally  executed  a 
school-fund  bond,  and  therefore  the  case 
was  not  within  the  letter  of  section  375  of 
the  Code  ot  1880,  is  Immaterial.  In  either 
event  the  court  was  In  error.  From  what 
has  already  been  said,  it  will  be  manifest 
that  the  bond  should  have  been  regarded 
as  if  originally  executed  by  the  appellees  as 
the  treasurer's  school-fuiid  bond. 

Equally  untenable  is  the  position  as- 
snmeil  by  counsel  for  appellees,  thatequity 
will  refuse  Its  aid  in  the  enforcement  of 
penalties.  The  unsoundness  ot  this  view 
lien  in  the  failure  to  make  the  distinction 
between  statutory  penalties  and  penal- 
ties created  by  contract  between  private 
persons.  The  latter,  courts  of  equity  refuse 
to  enforce,  but  the  former,— the  expression 
of  the  will  of  the  lawmaking  power,— the 
courts  of  equity  will  not  undertake  to  diB> 
regard  and  nullify  by  refusing  their  aid,  in 
proper  cases.  1  Pom.  Eq.  Jur.  §  458; 
Story,  Eq.  Jur.  §  1326;  State  v.McBiide,76 
Ala.  51;  Clark  v.  Barnard,  108  U.  S.  436,  2 
8up.  Ct.  Rep.  878.  Having  acquired  Juris- 
diction, the  court  below  should  have  given 
full  relief  by  following  the  law  and  enfor- 
cing the  penalty.  Legal  remedies  are  con- 
stantly be)ng  worked  out  in  courts  ot 
equity  in  causes  where  Jurisdiction  was 
acquired  on  some  recognised  ground  ot 


equity  interference.  The  decree  ot  the 
court  below  is  reversed,  and  the  proper 
decree  entered  here,  in  accordance  with 
this  opinion. 

(89  Ulss.   4<) 
COHEA  et  al  v.  JOHNSON. 
(Supreme  Court  of  Mississippi.    Oct.,  1891.) 
Salb  op  Deoeubxt's  Estate  —  Debd  or  Admin- 

ISTRATOK— FOWBB  OP  ADH1NI8TBATOB  DB  BONIS 

KO»— Res  Judicata. 

1.  A  conveyance  in  the  form  of  a  deed 
from  a  grantor  individually,  except  that  to  iiis 
signature  he  adds  the  word  "administrator," 
is  admissible  as  an  administrator's  deed  when 
it  appears  everywhere  in  the  record  that  the 
grantor  was  the  administrator  of  the  estate  to 
which  the  land  in  qnestion  belonged,  and  on 
the  face  of  the  conveyance  that  the  land  was 
conveyed  as  land  of  the  estate  by  him  as  ad- 
ministrator. 

2.  Where  the  administrator  de  bonis  non 
with  the  will  annexed,  who  is  also  one  of  the 
heirs  and  devisees,  joins  with  other  heirs  in  a 
suit  for  the  partition  and  sale  of  a  certain  lot 
of  testator's  land,  and  a  decree  is  made  grant- 
ing the  partition,  and  stating  that  the  sale 
should  be  made  by  a  commissioner  of  the  court, 
rather  than  by  the  administrator  and  heirs, 
such  decree  does  not  adjudicate  his  right  to 
sell  land  of  the  testator  as  administrator  de 
bonis  non  with  the  will  annexed. 

3.  Where  executors  are  positively  directed 
to  sell  land,  and  the  power  to  make  the  sale  is 
confided  to  them  virtute  officii,  and  there  is  no 
personal  trust  contided  to  the  nomination,  the 
power  of  sale  survives  to  the  administrator  de 
bonis  non,  under  Code  1880,  {  1984;  and  the 
fact  that  the  testator  grants  to  his  executors 
or  to  any  two  of  them  authority  to  execute  all 
the  provisions  of  the  will  does  not  aSect  such 
power  in  the  administrator  when  the  executors 
are  empowered  to  act  by  virtue  of  their  ofBcial 
character. 

Appeal  from  circuitcourt.  Hinds  county; 
J.  B.  Chrlsman,  Judge. 

Ejectment  by  Clara  T.  Cohea  and  others 
against  A.  J.  Johnson.  Judgment  was 
entered  in  favor  ot  defendant,  and  plain- 
tifts  appeal.    Affirmed. 

Perry  Cohea  died  in  the  year  1848,  tes- 
tate, leaving  aconslderable  estate  in  lands 
lying  in  and  adjoining  the  cityot  Jackson, 
Miss.  By  his  will  he  directed  his  lands  to 
be  divided  into  lots,  and  to  be  sold  by  his 
executors,  and  the  money  to  be  divided 
among  four  ot  his  children  and  thecliil- 
dreu  of  a  fifth  one,  or  their  representatives. 
J.  Stone,  D.  A.  Cohea,  and  Samuel  Math- 
ews were  appoluted  his  executors,  and 
duly  quolified  as  such.  About  1869  the  ex- 
ecutors had  thesaid  lands  subdivided, and 
parts  of  them  sold,  as  directed  by  the 
will.  Among  the  subdivisions  thus  made, 
and  which  were  not  sold,  was  a  lot  of  26 
acres,  designatSed  on  the  map  of  the  said 
executors  as  "Lot  No.  6,"  and  commonly 
called  the  "Calfluehoun  Lot."  This  lot  lay 
Inside  the  dty  limits  ot  Jackson.  Two  ot 
the  executors,  Stone  and  Oohea,  died,  and 
Mathews  resigned.  W.  B.  Jelks  was  ap- 
pointed administrator  de  bonis  nom  of  the 
eoCate  with  will  annexed.  Section  18  of 
the  will  restricts  the  acts  ot  the  executors 
to  those  done  with  the  concurreuce  of  all, 
or  at  least  two  ot  them.  There  was  no 
further  disposition  ot  said  lands  until  Sep- 
tember, 1873,  when  said  Jelks,  who  was 
one  of  the  heirs  of  Perry  Cohea,  and  enti- 
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tied  to  onc-flfteentb  Interrat  in  said  lands, 
and  wlin  had  taken  poBsesslon  ot  said 
lands,  filed  a  bill  in  the  chancery  court  of 
Hinds  connty,  styled  W.  B.  Jelks  et  al.  t. 
S.  A.  Boatner  et  a].,  setting  out  the  his- 
tory of  said  lot  No.  6,  and  praying  that 
tbe  court  would  order  a  division  of  It  into 
small  lots,  and  a  sale  ol  it  by  him,  and  the 
proceeds  divided  among  the  heirs.  The 
court  decreed  the  sale  to  be  made,  but  re- 
fused to  appoint  him  tbe  commissioner  to 
du  thia.  Nothing  further  was  ever  done 
onder  this  decree.  Jelks  remained  in  pos- 
KeRHion  ol  tbe  Calquehonn  lot  Nu.  6,  and 
floally  disposed  of  it  to  sundry  parties. 
Tbe  land  in  controversy  is  a  part  of  it, 
nrbleb  is  In  tbe  poHsession  of  A.  J.  John- 
80D,aDd  for  their  interest  In  this,  a  part  of 
the  beira  of  Perry  Cohea  brought  eject- 
ment against  him.  This  cause  was  tried 
before  a  special  judge,  without  a  jury,  by 
agreement.  On  the  trial  the  plaintiffs  put 
Id  evidence  their  descent  from  their  an- 
cestor. Perry  Cohea,  and  hia  seisin  ot  the 
land  iu  tjuestion.  Tbe  defendant  then  put 
in  evidence  tbe  appointment  of  W.  B.  Jelks 
as  administrator  de  bonis  non  cum  testa- 
mento  anneso  of  Perry  Cohea ;  a  deed 
from  W.  B.  Jelks,  administrator,  to  Elisa- 
beth Jamison;  a  sales  list  of  tbe  said 
lands,  as  sold  to  the  state,  on  March  4, 
]878,for  the  taxes  of  1877;  a  deed  from  the 
auditor  to  Bllzabeth  Jamison;  and  a  deed 
from  Elisabeth  Jamison  to  himself.  Upon 
these  two  separate  titles  the  defendant 
based  bis  defense.  On  the  trial  tbe  judge 
beld  the  tax  title  void,  but  that  the  three 
rears'  statute  of  limitations  was  opera- 
tive in  this  case,  and  the  adult  plaintiffs 
barred  by  it.  He  further  held  that  the 
power  uf  sale  in  the  will  of  Perry  Cohea 
gave  to  Jelks,  as  bis  administrator  de 
bonis  non  -with  will  annexed,  the  power 
of  sale,  and  that  the  deed  from  him  was  a 
legal  execution  ot  such  power.  And  be 
thereupon  gave  judgment  for  the  defend- 
ant, and  from  this  judgment  this  appeal 
was  taken. 

£.  E.  Baldwin,  for  appellants.  Calhoon 
t  Green  and  M.  M.  McLeod,for  appellee. 

WOODS,  J.  The  deed  from  Jelks,  ad- 
ministrator, was  properly  admitted  In 
evidence.  That  Jelks  was  the  administra- 
tor with  the  will  annexed  of  the  Cohea  es- 
tate, appears  everywhere  In  the  record 
that  tbe  land  In  controversy  was  con- 
veyed by  Jelks,  administrator.  In  tbe  par- 
ticular deed  whose  introduction  in  evi- 
dence was  objected  to,  as  the  land  ot  the 
Cohea  estate,  appears  on  the  face  of  the 
conveyance  itself;  and  that  Jelks,  admln- 
istratur,  in  this  conveyance  was  dealing 
with  the  land  as  admlnstrator  ot  Cohea'a 
etstote  appears  too  clear  to  need  discussion. 

Tbe  contention  of  appellants'  counsel 
that  the  question  ot  tbe  power  of  Jelks, 
administrator  de  bonis  non  with  the  will 
annexed,  to  execute  the  provision  of  the 
will  nf  Perry  Cohea  deceased,  in  the  sale 
uf  the  land  in  suit,  la  rea  adjudlcata,nnder 
the  decree  ot  tbe  chancery  court  of  Hinds 
county,  in  the  case  of  Jelks  et  al.  v.  Boat- 
ner  et  al..  Is  without  merit.  That  was  a 
decree  In  a  proceeding  instituted  by  some 
of  the  heirs  of  Cohea  against  other  beirs 


of  the  same  person,  and  not  by  Jelks,  ad- 
ministrator, et  al.,  as  an  Inspection  of  the 
bill  in  that  case  plainly  shows.  The  ques- 
tion of  the  power  of  Jelks,  administrator, 
is  not  blnted  at  In  any  pleadings  or  pro- 
ceedings, nor  does  the  decree  undertake  to 
settle  this  question,  which  was  not  then 
before  that  court.  It  is  true  the  decree 
of  the  chancery  court  declares  that  the 
sales  ot  the  lands  "should  t>e  tjo  bade  by 
a  commissioner  ot  the  courc  as  an  impar- 
tial and  disinterested  person,  rather  than 
by  W.  B.  Jelks,  the  administrator  and  one 
of  the  heirs;"  but  even  this  declaration  is 
uncalled  for,stnceno  judgment  ot  thevourt 
touching  Jelks'  impartiality  and  disinter- 
estedness was  anywhere  sought  by  any 
one.  But  this  unauthorized  remark  ot  tbe 
court  does  not  touch  the  question  of  Jelks' 
power  to  sell  the  lands,  under  tbe  will  of 
Cohea,  as  administrator  de  bonis  non 
with  tbe  will  annexed.  The  contention 
ot  counsel  must  have  arisen  from  a  mis- 
conception of  tbe  purpose  of  the  bill  in  the 
case  of  Jelks  et  al.  v.  Boatner  et  al.,  and  a 
misapprehension  as  to  the  parties,  and  the 
character  of  tbe  partieH,  to  that  litigation. 
The  question  before  us  now,  as  to  the 

f tower  of  Jelks,  administrator,  to  sell  tbe 
ands  of  the  Cohea  estate,  under  the  pro- 
visions of  the  w^iil  of  Perry  Cohea,  de- 
ceased, and  tbe  question  as  to  tbe  desira- 
bility of  the  sale  ot  the  lands  ol  that  es- 
tate in  a  particular  manner  for  the  jmr- 
pose  of  di.>itributlon  among  Cubea's  heirs, 
and  of  the  power  of  tbe  court  to  decree 
such  sale,  are  wide  asunder  as  the  poles. 

These  two  prellmlDary  contentions  dis- 
posed of,  wn  come  now  to  consider  the 
power  of  Jelks,  administrator  de  bonis 
non  with  tbe  will  annexed,  to  make  sale  of 
tbe  lands  in  controversy.  The  testator, 
among  other  provisions  and  directions  to 
be  found  Id  his  will,  directs  tbuexecntoni 
thereinafter  named  to  pay  all  his  debts, 
including  physician's  bill  and  funeral  ex- 
penses; the  payment  to  Edward  Cohea, 
a  minor  son  of  the  testator,  by  tbe  exec- 
utors, of  tbe  sum  of  $250  immediately,  as 
an  outfit  for  bis  departure  to,  and  en- 
trance into,  Hanover  College,  and  the 
maintenance  and  education  of  said  Ed- 
ward at  said  college  until  he  should  at- 
tain his  majority;  the  payment  of  a  be- 
quest of  960U,  oy  the  execntors,  to  Julia 
Kneeland,  a  niece  of  testator,  as  soon  as 
that  sum  can  be  spared  from  the  pressing 
wants  of  the  testator's  estate.  All  tbe 
personal  property  of  the  testator,  other 
than  slaves,  is  directed  to  be  sold  by  tbn 
executors  on  such  terras  as  they  shall  deem 
most  beneflciul  tor  Cobea's  beirs;  two- 
eighths  ot  land  in  Copiah  county  are  to 
be  sold  and  disposed  of  by  the  executors 
upon  such  terms  as  they  shall  deem  best 
for  tbe  estate;  a  certain  lot  or  tract  ot 
land,  theretofore  by  verbal  agreement  con- 
tracted to  be  sold  to  Caswell  Clifton,  the 
executors  are  directed  to  convey  to  said 
Clifton,  in  pursuance  of  that  verbal  iagree- 
ment.  Tbe  fourteenth  paragraph  ofthe^ 
will  then  continues:  "It  is  my  will  that^ 
all  my  remaining  lands  In  Hinds  connt.v 
shall  be  sold  by  my  executors  upon  such 
terms  and  upon  such  credit  as,  in  their 
discretion,  shall  seem  most  advisable  for 
tbe  Intenssts  ot  all  concerned  In  my  eatate. 
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It  ia  my  will,  and  my  said  executors  are 
directed  to  lay  oR  said  remaininK  lands 
into  lots  of  ten,  twenty,  or  thirty  acres 
each,  and  sell  the  same  upon  the  most  ad- 
vantaKeoDB  terms,  securing  payment 
thereon  In  a  safe  and  satiatactury  man- 
ner." Then  tbeflfteenth  paragraph  of  the 
will  directs  the  executors,  In  tbelr  discre- 
tion, to  jelay  the  sale  of  the  Ituids  men- 
tioned in  paraxrapb  14  until  they  could 
make  a  crop  thereon.  The  payment  of  an 
annuity  to  Maria  Frances,  a  minor  :hll4 
of  the  testator,  is  next  directed  and  pro- 
vided for.  The  seventeenth  paragraph 
then  declares:  "After  all  my  Jnst  debts 
and  legacies  are  paid,  and  charges  on 
my  estate  provided  for,  it  la  my  will  and 
desire  that  all  moneys  remaining;  in  the 
bands  of  my  exemtors.  from  whatever 
aonrce  arising,  shall  be  equally  divided 
among  my  said  children,"  etc.  And  the 
eighteenth  paragraph  is  in  these  words: 
"I  do  appoint  and  nominate  as  the  exe- 
cutors of  my  last  will  and  testament,  my 
Hon-iu-law,  J.  Stone,  my  sou,  David  A.' 
Cohea,  and  my  friend.  Samuel  Mathews, 
hereby  granting  to  them,  or  any  two  of 
them,  full  power  and  authority  to  exe- 
cute and  carry  into  effect  each  and  all  pro- 
visions of  this,  my  last  will  and  testa' 
ment,  according  to  the  true  Intent  and 
meaning  thereof."  It  is  clear  that  this 
will  does  not  confer  upon  the  executors 
the  power  tn  sell  the  lands  it  they  shall  so 
elect.  The  terms  of  sale  are  confided  to 
the  discretion  of  bis  executors,  but  the 
sales  of  the  lands  themselves  are  to  be 
made  at  all  events;  and  tbese  sales  are  to 
be  delayed  only  for  one  season,— in  order 
that  a  crop  may  be  made,  if  the  executors 
deem  that  course  to  be  beneficial  to  the  es- 
tate. Tbe  lands  are  devoted  to  sale  abso- 
lutely, bat  the  sales  are  to  be  made  on 
terms  within  tue  discretion  of  the  execu- 
tors, and  the  sales  may  be  delayed  for  a 
length  of  time  sufficient  to  make  a  crop 
on  the  landa,  If,  In  the  discretion  of  the  ex- 
ecutors, that  course  seems  desirable. 
Nothing  Is  Inferable  from  the  will,  and  all 
the  parts  of  it,  which  suggests  any  other 
means  of  meeting  the  legacies,  annuities, 
and  charges  made  upon  the  estate  than 
those  arising  from  tbe  sales  of  lands;  and 
tbe  snm  remaining  In  tbe  hands  of  the  ex- 
ecutors, whether  from  land  sales  or  other- 
wise, after  payment  of  debts,  legacies,  an- 
nuities, and  charges,— the  residuum  of  the 
entire  estate  now  converted  into  money, 
—is  to  be  equally  divided  between  his 
heirs  named.  Unless  the  lands  are  sold, 
the  entire  intent  of  the  testator  will  fall. 
Not  only  the  clear  intent  (to  be  gathered 
from  every  part  of  the  will)  of  the  testa- 
tor was  that  the  lands  were  to  be  sold  by 
the  executors,  but  tbe  fourteenth  para- 
graph of  the  will  expressly  directs  the  sale 
of  the  lands,  and  only  the  questions  of 
terms  and  credits  in  the  making  of  the 
sales  are  left  to  tbe  discretion  of  the  exec- 
utors. Tbe  lands  are  to  be  sold  at  all 
event8,'and  the  power  to  make  sale  is 
confided  to  tbe  executors  virtute  officii, 
and  not  in  any  other  character.  There  is 
no  personal  trust  confided  to  the  execn* 
tors  nomlnatim,  bat  merely  that  official 


one  usual  in  the  appointment  of  executors 
generally,  and  belonging  to  tbe  office. 
From  this  construction  of  the  will  it  fol- 
lows that  the  power  of  sale  in  the  prem- 
ises survived  to  Jelks,  administrator  de 
bonis  non  with  the  will  annexed,  under 
tbe  law  as  It  has  long  existed  In  this 
state;  the  statutes  in  the  Codea  of  1880, 
1871, 1857,  and  Hutchinson,  being  substan- 
tially tbe  same.  See  Hutcb.  Code,  §  113,  c. 
49:  Code  1880.  S  1B84.1 

Tbe  fact  tbat  the  testator,  in  the  eight- 
eenth paragraph  of  the  will,  grants  to 
his  executors  or  any  two  of  them  power 
and  authority  to  execute  all  the  provi- 
sions of  tbe  instrument  according  to  the 
true  Intent  tiiereuf,  does  notat  all  militate 
against  the  correctness  of  the  opinion  just 
pronounced.  The  power  of  the  admin- 
istrator with  the  will  annexed  is  to  be  de- 
termined by  tbe  law  applicable  to  the  par- 
ticular class  of  cases  to  which  it  may  be 
found  to  belong.  We  have  already  said 
that  in  those  cases  in  which  certain  pow- 
ers are  conferred  upon  executors,  which 
are  to  be  executed  vlrtnte  officii,  the 
power  survives  to. the  administrator  with 
the  will  annexed,  while  In  those  cases 
where  a  relation  of  purely  personal  trust 
is  created  In  executors  nomlnatim,  tbe 
trust  cannot  be  executed  by  tbe  adminis- 
trator cum  testamento  annexo.  The  fact 
that  tbn  testator  grants  authority  to  the 
executors,  or  any  two  of  them,  to  execute 
all  the  provisions  of  his  will,  is  not  poten- 
tial at  all  In  considering  thequestionof  the 
power  of  the  administrator  with  the  will 
annexed  to  execute  the  provisions  of  the 
will  in  those  cases  wherethe  executors  are 
empowered  to  act  by  yirtne  of  their  offi- 
cial character.  The  ndmlnlstrntor  with 
the  will  annexed,  by  virtue  of  his  office, 
succeeds  the  former  executors  in  the  exe- 
cution of  the  power  conferred  on  them 
officially.  He  succeeds  to  tbe  office,  and 
succeeds  to  the  powers  of  all  tbe  former 
incumbents  of  it.  These  views  fully  meet 
the  necessities  of  the  case  before  us,  and 
settle  finally  the  rights  of  the  parties.  As 
we  understand  tbe  record,  from  pages  72- 
77,  inclusive,  tbese  vlewa  also  finally  de- 
termine the  litigation  In  3S  or  .S9  other 
suits  now  pending  in  the  court  below,  and 
in  which  tbe  same  questions  are  Involved. 
We  regret  onr  inability  to  meet  the  ex- 
pressed wishes  of  counsel  on  both  sides, 
and  consider  nnd  settle  every  question 
presented,  in  order  to  put  an  end  to  all  liti- 
gation growing  out  of  this  same  fruitful 
source.  The  facts  In  the  two  or  three 
cases  yet  remaining  open  after  this  opin- 
ion are  not  before  us,  and  we  caunot  un- 
dertake to  deal  with  these  cases  In  any 
manner.    Affirmed. 

>Code  1880,  <  1984,  prorldea:  "If  land  be  di- 
rected by  the  will  to  be  sold,  the  sale  shall  be 
made  and  the  proper  conyeyance  executed  by 
the  executors,  or  such  of  them  as  shall  under- 
take the  execution  of  the  will,  or  by  the  person 
appointed  by  the  will  to  execute  the  trust;  and 
if  the  executor  should  fail  to  qualify,  or  should 
die  before  he  execute  the  will,  and  if  the  per^ 
son  appointed  should  fail  to  execute  the  trust, 
the  sale  shall  be  made  by  the  administrator 
with  the  will  annexed." 
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BEIX  et  aL  T.  OXTS. 
(Sopreme  Court  of  Alabama.     Mjiy  2,  1S83.) 
EaciUNT— Vbbdiot—  Judomest — Appsait— D»- 

MISSAI.. 

A  Terdiet  in  ejectment  was:    "We,  the 

iniT,  find  for  the  plaintiff  for  the  land  sned  for, 
describing  it,]  and  twenty-fiTe  dollars  damages 
or  detention  as  against  defendant  B."  Then 
appeared  the  following:  "And  judgment  is  ren- 
d^ed  against  defendants  M.  and  B.  for  the 
land  sued  for,  together  with  all  the  costs  in 
this  behalf  expended,  for  which  execution  may 
issue."  HM,  that  there  was  no  snch  judgment 
as  wonld  support  an  appeal. 

Appeal  Irum  drcoit  court,  Jeflerson 
eonnty ;  James  B.  Head,  Jud^e. 

Ejectment  by  Mary  M.  Otta  aKolnat 
Martlia  Bell  and  utbers.  Judgment  for 
plaintlir.    Defendants  appeal.    Dlamiflsed. 

The  Judgment  from  which  the  present 
appeal  is  prosecuted  Is  In  the  following 
language:  'This  day  came  the  parties  by 
tbeir  attorneys,  and  the  demurrers  to  pleas 
were  sustained  by  the  court,  the  material 
facts  therein  averred  being  provable  under 
the  general  Issue;  and,  issue  being  Joined, 
tberenpon  came  a  jury  of  twelve  good  and 
lawful  men,  to  wit,  R.  W.  Beck  and  eleven 
others,  who,  being  duly  sworn  and  lui- 
panelert  according  to  law.  on  their  oaths 
■ay :  'We,  the  jury,  And  For  the  plaintift 
for  the  land  sued  for,  vli.  S.](  o(  S.  E.  %  of 
Sec.  6,  T.  18  8.,  R.  2  W..  in  Jerterson  Co., 
and  twenty-flve  dollars  damages  for  de- 
tention as  against  defendant  Martha  Bell,' 
and  judgment  is  rendered  against  defend- 
ants Samuel  Mace  and  Henry  Edwards  for 
the  land  sued  for,  together  with  all  the 
costs  in  this  behalf  expended,  tor  which  ex- 
ecution  may  issue." 

S.  J.  Uarby  and  B.  K.  Collier,  for  appel- 
lants.    Alex.  T.  London,  for  appellee. 

HARALSON.  J.  The  rerdict  in  thiscase 
was:  "We,  the  Jury,  Ond  for  the  plalntifl 
for  the  land  sued  for,  [describing  it,]  and 
twenty-five  dollar^  dnmages  for  detention 
as  against  defendant  Martha  Bell."  On 
this  verdict  a  judgment  ought  to  have 
been  entered  agulnst  all  the  defendants  tor 
the  land  sued  tor,— forf  26  against  Martha 
Bell,  as  damages  for  detention,  and  Bg  Inst 
all  of  them  for  tbecosts.  Code.  §§  270U,  2710 ; 
Bishop  V.  Laionette,  67  Ala.  107.  Immedi- 
ately following  thisverdlct,  with  a  comma 
l>etween,  appears  what  purports  to  be  a 
judgment  in  the  cause,  based  on  the  ver- 
dict, namely:  "And  Judgment  is  rendered 
against  defendants  Samuel  Mace  and 
Henry  Edwards  for  the  land  surd  for,  to- 
gether with  all  the  costs  in  this  behalf  ex- 
pended, for  which  execution  may  issue." 
A  Judgment  should  becompleteand  certain 
in  itself,  and  must  appear  to  be  the  act 
— the  adjudication— of  the  court,  and  not 
a  memorandum  or  certified  result.  Speed 
V.  Cocke,  57  Ala.  209.  Among  various  defi- 
nitions of  a  "judgment"  in  the  books,  not 
differing  In  legal  effect  from  each  other, 
we  have  the  one,— that  it  Is  "  the  final  con- 
sideration and  determination  of  a  court  of 
competent  jurisdiction  upon  the  matters 
submitted  to  it."  1  Freem.  Judgm.  $  2; 
Wbitwell  r.  Emory,  69 Anier.  Dec.  220.  The 
language  of  a  Judgment  la:  "It  is  consider- 


ed by  the  conrt  that  the  plain tltf  have  and 
recover,  or  that  the  defendant  go  without 
day."  If,  ever,  what  purports  to  be  a 
Judgment  falls  short  of  being  a  finding— 
an  adjudication  of  tbecourt — completeand 
certain,  but  Is,  in  substance,  a  mere  memo- 
randum of  the  clerk,  which  declares,  as  here, 
no  more  than  that  a  Judgment  was  ren- 
dered, without  setting  out  what  the  Judg- 
ment was,  it  cannot  bo  sustaiued  as  the 
final  consideration  and  determination  of 
theconrt.  Bank  v. Godbold.SStew.  (Ala.) 
240;  Hlnson  v.  Wall,  20  Ala.  298.  There  Is 
here  absolutely  nothing  In  the  shape  of  a 
Judgment  against  the  defendant  Martha 
Bell  for  any  thing;  and, as  fortlie  other  de- 
fendants, there  Is  simply  a  declaration 
thatjudgment  Is  rendered  against  them  for 
the  land  and  costs,  but  no  Judgment  is  In 
fact  rendered.  This  entry  is  lacking  In 
form  and  material  averments  to  consti- 
tute It  a  judgment,  and  to  support  it  as 
such  would  be  to  sanction  an  uncertainty 
and  looseness  in  the  record  and  preserva- 
tion of  solemn  and  important  Judicial  as- 
certainments, such  as  would  be  pernicious. 
Ourconclusion  is  there  is  no  such  judgment 
here  as  will  support  an  appeal,  and  it  is 
therefore  dismissed.    Appeal  dismissed. 


(M  AU.   4Tt) 
ALABAMA  STATE  LAND  CO.  v.  KYLE 
et  al. 

(Supreme  Court  of  Alabama.    April  27,  1893.) 

Advbbsb  Fosssssion  —  RuNNiMO   or  Btatdtb  — 
Cbabaotbb  o»  OccatASOT  —  CoLOB  or  Titlb— 

EVIDBKOB. 

1.  Where  land  has  l>een  conveyed  by  the 
state  to  trustees  to  aid  in  the  construction  of  a 
railroad,  such  grantees  or  their  successors  in 
title  cannot  claim,  in  ejectment,  that  the  statute 
of  limitations  did  not  immediately  t>egin  to  run 
in  favor  of  an  actual  occupant  of  the  land,  be- 
cause by  the. deed  such  trustees  were  required 
to  pay  to  the  state  10  per  cent,  of  the  proceeds 
of  all  sales  of  the  lands  which  might  be  made 
by  them. 

2.  On  an  issue  as  to  adverse  possession  by 
defendant,  a  certificate  of  entry  is  admissible, 
without  proof  of  its  execution,  as  color  of  title 
to  fix  the  boundaries  of  defendant's  possession, 
and  in  connection  with  other  evidence  that  he 
actually  held  possession  and  claimed  title  un- 
der it 

3^  In  ejectment,  where  defendant  claims 
by  adverse  possession,  he  may  testi^  as  to  an 
agreement  b^  which  a  tenant  of  his  predecessor 
in  titie  continued  in  possession  as  his  tenant. 

4.  Defendant  testified  that  shortly  after 
such  an  agreement  he  saw  the  tenant  in  posses- 
sion, and  that,  after  an  absence  of  about  10 
years,  he  returned,  and  found  the  tenant  still 
thwe.  BM,  tliat  it  would  be  presumed  that 
such  possession  under  defendant  continued  dur- 
'ing  that  time. 

6.  One  claiming  nnder  a  certificate  of  en- 
try cleared  portions  of  each  40  acres  covered 
therefiy,  and  got  wood  and  timbw  from  all 
parts  of  the  land,  living  meanwhile  in  a  ho<ise 
onilt  by  him  on  40  acres  adjoining  the  land 
covered  by  his  certificate.  He  sold  40  acres, 
but  this  did  not  sever  the  40  on  which  his  house 
stood  from  the  rest  of  the  tract  field,  that  his 
possession  was  adverse. 

6.  The  fact  that  one  claiming  titie  to  land 
leased  it  to  a  man  who  cut  and  hauled  a  quan- 
tity of  wood  from  it  and  that  thereafter  it  was 
unoccupied  for  five  years  till  the  claimant  again 
leased  It  to  one  who  occupied  it  for  five  years. 
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does  not  constitute  such  continuons  poBsesaion 
for  ten  years  as  will  give  title  under  the  stat- 
ute. 

Appeal  from  dty  court  of  Gadsden;  John 
H.  Dlsque,  Judge. 

Ejectment  by  title  Alabama  State  liand 
Company  against  R.  B.  Kyle,  John  S.  Pad^, 
Charles  E.  Heath,  Samuel  Clayton,  Mrs.  Jane 
Clayton,  and  Sam  Henry.  From  a  judgment 
for  defendants,  plaintlil  appeals.  Reversed. 
Three  demises  are  alleged  In  the  declara- 
tion. In  the  first  count  recovery  Is  sought 
on  the  demise  of  the  state  of  Alabama;  In 
the  second  on  the  demise  of  Swann  and  Bil- 
lups,  trustees;  and  In  the  third  on  the  de- 
mise of  the  Alabama  State  Land  Company. 
The  land  sued  for  was  the  W.  %  of  the  N.  E. 
%,  and  the  N.  W.  %  of  the  S.  B.  %,  the  N.  E. 
%  of  the  N.  W.  %,  and  the  W.  %  of  the  N. 
W.  %i  of  section  31,  township  11,  range  6 
BL  The  land  sued  for  was  embraced  In  a 
grant  of  lands  to  the  state  of  Alabama  by 
an  act  of  congress  approved  June  3,  1856, 
to  aid  In  the  construction  of  certain  railroads 
therein  mentioned,  and  It  was  included  In 
the  land  afterwards  set  apart  and  allowed 
by  the  state  for  the  two  railroads,  which 
were  consolidated  Into  the  Alabama  &  CHiat- 
tanooga  Railroad  Company.  On  February  8, 
1877,  the  governor  of  the  state  of  Alabama 
executed  a  deed  to  Swann  and  Blllups  as 
trustees,  conveying  to  them,  ojnong  others, 
the  land  here  sued  for.  On  December  8, 1886, 
Swann  &  Blllups,  as  trustees,  executed  a 
deed  to  the  Alabama  State  Land  Company, 
conveying,  among  others,  the  lands  sued  for 
In  this  action.  This  deed  constitutes  the  bar 
sis  of  the  claim  of  the  appellant,  the  Alar 
bama  State  Land  Company,  to  the  land  sued 
for  In  this  action,  and  was  Introduced  In  evi- 
dence on  the  triaL 

James  Aiken,  who  was  introduced  as  a 
witness  on  behalf  of  the  defendants,  testi- 
fied that  one  Joseph  Clayton  came  to  his 
law  office,  and  brought  with  blm  a  certifi- 
cate of  entry  to  the  lands  sued  for  In  this 
action,  end  that  Hie  witness  sent  the  origi- 
nal to  Washington  to  the  land  office,  and 
that  he  had  never  seen  the  original  since. 
The  defendants'  counsel  thfin  offered  to  in- 
troduce in  evidence  a  paper  which  the  wit- 
ness Aiken  testified  was  a  correct  copy  of 
the  certificate  of  entry.  Flalntlfl  objected, 
on  the  ground  that  the  execution  of  tiie  orig- 
inal had  not  been  shown;  and,  second,  that 
it  had  not  been  shown  that  Clayton  was  in 
possession,  claiming  and  holding  under  the 
original  copy.  The  court  overruled  this  ob- 
jection, allowed  the  copy  to  be  introduced  in 
evidence  as  color  of  title  only,  and  to  this 
ruling  of  the  court  plaintiff  duly  excepted. 
The  paper  so  Introduced  was  a  copy  of  the 
certlfloate  of  entry,  dated  April  10, 1860,  duly 
signed  by  the  recover,  showing  that  the  said 
Joseph  Clayton  had  entered  the  land  sued 
for  in  this  action.  There  was  testimony  in- 
troduced for  the  defendants  tending  to  show 
.  that  the  said  Joseph  Clayton  went  Into  the 


possession  of  the  land  Included  In  the  said 
certificate,  and  claimed  the  some  as  his  own, 
md  exercised  acts  of  ownership  over  it,  until 
he  sold  or  attempted  to  sell  the  some  by  va- 
rious deeds  duly  executed  by  him.    The  de- 
fendants introduced  in  evidence  the  foUow- 
Ing  deeds:   From  Joseph  Clayton  and  wife  to 
W.  P.  Gollghtiy  to  the  N.  W.  %  of  tiie  N.  W. 
%  of  section  31,  township  11,   range  6  E., 
dated  in  1877;  deed  from  Joseph  Clayton  and 
wife  to  Sam  Henry,  dated  April  10,  1877,  to 
the  B.  %  of  N.  W.  %  of  S.  E.  %,  and  20  acres, 
more  or  less,  of  N.  E.  %  of  the  S.  B.  %,  (de- 
scribing same  by  metes  and  bounds.)  all  in 
section  31,  township  11,  range  6  E.;    deed 
from  W.  P.  Gollghtiy  and  wife  to  B.  B.  Kyle, 
dated  October,  1878,  to  the  N.  W.  %  of  N. 
W.  %  of  section  31,  township  11,  range  6  E.; 
deed  from  K.  B.  Kyle  and  wife  to  J.  S-  Padin, 
dated  February  0,  1887,  to  the  N.  W.  %  of  N. 
W.  %  of  section  31,  township  11,  range  6  E.; 
deed  from  Jane  Clayton,  widow  of  Joseph 
Clayton,  to  Joseph  S.  Clayton,  her  son,  dated 
April  16,  1888,  to  N.  B.  %  of  N.  W.  %  of  sec 
tion  31,  township  11,  range  6  B.   The  defend- 
ants' evidence  further  tended  to  show  "that 
in  1878  and  1879  Sam  Henry  resided  about 
four  mUes  from  Qio  land,  and  that  during 
said  time  he  leased  the  land  to  a  man  who 
cut  and  hauled  a  large  quantity  of  wood  from 
the  land;    •    •    •   that  nothing  further  was 
done  by  him  except  to  pay  the  taxes  on  the 
land,  and  to  claim  it  as  his  own,  which  he 
did  until  the  year  1883,  when  he  leased  It  to 
another  tenant,  wlio  cultivated  it  for  about 
five  years."   The  land  described  in  the  deeds 
from  Clayton  to  Gollghtiy,  and  Gollghtiy  to 
Kyle,  and  from  Kyle  to  Paden,  was  cultivat- 
ed one  year  by  a  man  named  Biggins  as  a 
tenant  of   (Jollghtiy,  who  turned  over   the 
possession  to  Kyle.    E^le  testified  that  he 
never  lived  on  the  land,  but  that  one  Hlgglns 
was  on  the  land  as  the  tenant  of  Gollghtiy; 
and  that  Immediately  after  his  (Kyle's)  pur- 
chase he  saw  Hlggins,  and  told  him  that  he 
could  continue  to  live  on  Uie  land,  and  that 
Hlgglns  thereupon  agreed  with  Kyle  to  bold 
said  land  as  Kyle's  tenant,  and  agreed  to 
keep  up  fencing,  etc.,  in  payment  of  rents. 
Tills  agreement  was  made  while  Hlgglns  was 
dn    possession    of    the    land.   The   plaintiff 
moved  the  court  to  extdude  the  conversation 
testified  to  between  Kyle  and  Hlgglns,  on  the 
ground  that  it  was  Irrelevant  and  Inadmis- 
sible, and  "that  the  declaration  was  not  made 
whUe  the  parties  were  on  the  land."    This 
motion  was  overruled  by  the  court,  and  plain- 
tiff excepted.    The  witness  Kyle  further  tes- 
tified that  be  went  over  the  land  shortly 
after  this,  and  saw  Hlgglns  there  cultivating 
a  portion  of  the  land,   and  Improving  the 
fences,  etc.,  and  was  not  on  the  land  finy 
more  until  about  the  time  he  sold  to  Paden, 
when  he  returned,  and  found  Hlgglns  still 
living  on  the  land.    Paden  testified  that  when 
he  purchased  from  Kyle,  In  1887,  he  found 
Hlgglns  In  possession,  and  that  he   (Paden) 
had  continued  to  keep  a  tenant,  cultivating 
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a  portion  of  the  land  ever  since.  It  was  fur- 
ther shown  by  the  testimony  for  the  defend- 
ant that  after  their  several  purchases  Henry, 
Kyle,  and  Paden  claimed  the  land  described 
in  thtir  deeds,  and  paid  taxes  on  it  up  to 
die  time  of  bringing  the  present  suit  In  re- 
buttal to  the  testimony  of  the  defendants, 
plaintiff  ■  introduced  the  certifled  transcript 
from  the  oommlsaioner  of  the  general  land  of- 
fice, showing  that  the  lands  sued  for,  and 
which  were  claimed  by  the  defendants  under 
title  derived  from  Joseph  Clayton  by  virtue 
of  his  entry  of  the  same,  were  at  the  time 
of  said  entry  embraced  in  tbe  grant  of  the 
land  to  the  state  of  Alabama  by  an  act  of 
congress  approved  June  3,  1856,  and  that  the 
right  of  the  Alabama  &  Chattanooga  Rail- 
road Oompany  had  attached  to  the  same, 
and  that  Clayton's  entry  thereof  was  illegal, 
and  had  been  canceled.  The  cause  was  tried 
without  the  intervention  of  a  Jury,  and  upon 
hearing  all  the  evidence  the  ooort  rendered 
Judgment  for  the  defendants. 

Smith  ft  Lowe,  tor  appelant.  Amos  El 
GkMdhne,  for  appellees. 

HBAD,  X  The  Alabama  State  Land  Oom- 
pany claims  title  to  the  land  sued  for  by 
eonv^ance  from  Swann  and  Billups.  The 
history  of  the  title  of  Swann  and  Billups 
may  be  found  in  the  reported  cases  of 
Swann  v.  Gaston,  87  Ala.  569,  6  South.  Rep. 
386;  Same  v.  Lindsey,  70  Ala,  507;  Ware 
V.  Swann,  79  Ala.  330;  Standifer  v.  Swann, 
78  Ala.  88;  and  it  is  unnecessaiy  to  repeat 
it  here.  The  plaintiff's  prima  facie  title  Is 
made  out,  and  the  defendants  set  up  no  su- 
perior title  in  themselves  other  than  that 
which  they  claim  to  have  acquired  by  ad- 
verse possession  of  the  premises  for  ten  and 
twenty  years.  Until  the  state  of  Alabama 
divested  itself  of  title  to  these  lands  by  the 
authorized  conveyance  of  the  governor  exe- 
cuted to  Swann  and  BlUups  on  the  8th  day 
of  February,  1877,  it  is  clear  the  statute  of 
limitations  did  not  begin  to  run  in  favor  of 
defendants.  Swann  v.  Gaston,  87  Ala.  569, 
6  South.  Rep.  386.  But  it  is  contended  by 
the  plaintiff  that  the  statute  did  not  then 
begin  to  run,  because,  by  the  conveyance  to 
Swann  and  Billups,  a  trust  was  created  for 
the  use  of  the  state,  in  this:  that  Swann  and 
Billups,  the  trustees,  were  required  by  the 
Instrument  to  pay  into  the  state  treasury, 
after  paying  the  costs  and  expenses  of  mak- 
ing the  sales,  10  per  cent,  of  the  proceeds 
of  all  sales  of  lands  which  should  be  made 
by  them  under  and  by  virtue  of  the  convey- 
ance. In  order  to  reimburse  the  state  certain 
interest  It  had  theretofore  paid  by  reason 
of  Its  indorsement  of  the  bonds  of  the  Al.a- 
bama  &  Chattanooga  Railroad  Company, 
which  trust  continued,  not  completely  exe- 
cuted unto  a  period  within  lees  than  10  years 
before  the  institution  of  the  presoit  suit 
It  appears  that  such  a  trust  was  so  created 
and  continued.   The  conveyance,  in  all  other 


respects,  was  for  the  use  of  Individuals. 
We  have  been  referred  to  no  authority  in 
support  of  this  contention  of  the  plaintiff, 
and  have  been  able  to  find  none.  This  is 
an  action  of  ejectment  by  the  vendee  of 
Swann  and  BUlups  to  enforce  the  legal  title. 
No  recovery  can  be  had  on  the  demise  of 
the  states  laid  in  the  declaration,  for  con- 
fessedly the  state  parted  with  the  legal  titie 
by  the  conveyance  to  Swann  and  BUlups. 
From  the  moment  of  that  conveyance  the 
grantees  therein  became  seised  as  indi- 
viduals, and  invested  with  full  and  ample 
power  to  sue  and  enforce  the  titie  so  ac- 
quired. This  is  not  an  action  by  the  state 
asserting  a  titie  in  itself  against  the  adverse 
holding  of  the  defendants.  It  could  main- 
tain no  action,  because  It  has  no  titie. 
Swann  and  BlUups  having  acquired  the 
titie,  if  thereafter  they  and  their  vendees 
acquiesced  in  the  adverse  possessions  of  oth- 
ers for  the  period  prescribed  by  the  statute 
of  limitations,  they  are,  by  such  acquies- 
cence, as  effectually  barred  as  if  they  had 
conveyed  to  such  adverse  holders.  The  fact 
that  the  state,  in  parting  with  its  title,  re- 
served an  ulterior  equitable  interest  in  the 
proceeds  of  the  lands  can  exert  no  influence 
whatever  upon  the  question  of  legal  titie 
with  which  we  are  now  concerned.  It  will 
be  time  to  consider  its  Immunities  from  the 
operation  of  the  statute  when  it  comes  to 
enforce  its  equitable  rights.  Bank  v.  Mc- 
Kenzie)  2  Brock.  393,  opinion  by  Marshall, 
0.  J.;  Bank  v.  Wister,  2  Pet  318. 

There  was  no  error  In  admitting  sec- 
ondary evidence  of  the  certificate  of  entry 
which  puriKtrted  to  have  been  issued  to 
Joseph  Clayton.  It  was  shown,  in  connec- 
tion with  evidence  of  Clayton's  possession 
and  claim  of  ownership  of  the  land  under 
it,  subsequently  Introduced,  that  the  paper 
had  been  in  the  possession  of  Clayton,  and 
that  bis  attorn^  sent  It  to  the  land  office 
in  Washington.  The  original  being  shown 
to  be  without  the  Jurisdiction  of  the  court, 
a  copy,  duly  established  by  evidence  as  such, 
was  admissible.  It  was  not  necessary  to 
prove  the  execution  of  the  certificate.  It 
was  offered  merely  as  color  of  title  to  fix 
the  boundaries  of  Clayton's  possession,  and 
was  admissible  for  that  purpose,  without 
proof  of  execution,  in  connection  with  other 
evidence  that  he  actually  held  possession 
and  claimed  titie  under  it  There  was  clear- 
ly no  error  in  permitting  proof  by  Kjrle  of 
his  agreement  with  Higgins,  by  which  he 
constituted  Higgins  his  tenant  of  that  por- 
tion of  the  lands  In  controversy  claimed  by 
him.  As  to  the  40  acres  in  suit,  sold  by 
Clayton  to  Gollghtiy,  and  by  Golightly  to 
Kyle,  and  Kyle  to  Paden,  the  evidence  shows 
a  continuous,  actual,  adverse  possession  by 
the  several  parties  for  more  than  10  years 
after  the  state  parted  with  its  titie,  and  be- 
fore this  suit  was  brought  Under  the  facts 
shown  in  evidence  it  will  be  presumed  that 
Higgins'   possession,    oa    tenant    of    Kyle, 
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wblch  was  shown  to  have  commenced,  con- 
tlnaed  until  Kyle  returned  to  the  place,  and 
found  him  there,  at  the  time  of  the  sale  to 
Padeo.  dements  v.  Hays,  76  Ala.  280; 
Daniels  t.  Hamilton,  62  Ala.  106.  The  en- 
flre  lands  claimed  by  Joseph  Clayton  under 
the  certificate  of  entry  lay  in  a  body,  as  one 
tract  He,  In  fact,  had  and  acquired  no  ti- 
tle to  any  part  of  them,  but  went  into 
possession  under  claim  of  title  to  the  whole, 
under  the  certificate.  He  built  his  house  on 
the  40  acres  in  section  36,  and  lived  In  It, 
and  cleared  and  cultivated  land  around  It, 
lapping  over  into  a  part  of  his  oitry  in  sec- 
tion 31.  During  his  occupancy  he  cleared 
portions  of  each  40  embraced  in  the  whole 
tract,  and  got  wood  and  timber  generally 
from  all  parts  of  the  land.  This  possession 
continued  until  he  sold  to  GoUghtly  and 
Henry,  and  thereafter,  except  as  to  the 
lands  sold  Oolightly  and  Henry,  until  his 
death;  and  a  similar  possession  and  claim 
of  title  continued  in  his  widow  and  children 
from  his  death  to  the  time  of  trial.  The 
sale  of  the  40  acres  to  Oolightly  did  not 
sever  the  40  In  which  Clayton's  house  stood 
from  the  rest  of  the  tract  The  latter  stUl 
cornered  with  a  40  unsold.  We  think,  un- 
der the  evidence.  It  must  be  held  that  the 
possession  of  Clayton,  and  his  widow  and 
children  after  him,  must  be  referred  to  the 
boimdarles  of  the  land  continued  in  the  cer- 
tificate of  entry,  which  possession  ripened 
into  title  before  this  suit  was  brought  As 
to  the  40  acres  sold  to  Sam  Henry,  the  case 
Is  different  As  we  have  seen,  the  statute 
began  to  run  with  the  execution  of  the  deed 
by  the  state  to  Swann  and  Billups  on  the 
8th  day  of  February,  1877.  The  only  evi- 
dence of  possession  of  Henry's  land  after 
thai,  date  is  that  in  1878  and  1879,  Henry 
leased  the  land  to  a  man  who  cut  and  hauled 
a  large  quantity  of  wood  from  it;  and  it  is 
shown  that  after  that  time  there  was  no 
other  occupancy  until  1883,  when  Henry 
leased  it  to  another  tenant  who  occupied  it 
five  years.  This  clearly  falls  short  of  that 
continuous  possession  for  10  years  essential 
to  give  titie  under  the  statute  of  limitations, 
and  the  judgment  of  the  dty  court  wUl  be 
reversed  and  a  judgment  here  rendered  for 
the  plaintiff  for  the  20  acres  sued  for,  wUcb 
were  sold  to  said  Henry  by  Clayton. 

We  have  considered  the  questions  raised 
by  defendants'  counsel,  viz.;  (1)  That  the 
certification  by  the  department  of  the  in- 
terior of  the  lands  embraced  in  the  grant  is 
too  indefinite  to  show  that  these  lands  were 
a  part  thereof;  (2)  that  it  is  not  shown  that 
there  was  a  definite  location  of  the  Alabama 
&  Chattanooga  Railroad,  by  which  their  lands 
could  be  identified;  and  (3)  that  the  assign- 
ment of  errors  in  this  case  is  l^  the  Ala- 
bama State  Land  Company,  and  therefore 
there  can  be  no  recovery  on  the  demise  of 
Swann  and  BQlups;  and  that  as  defendants 
were  in  the  adverse  possession  of  the  land 
when  Swann  and  BUliqw  convieyed  to  the 


Alabama  State  Land  Company,  that  con- 
veyance is  void  for  maintenance;  hence  no 
recovery  can  be  had  on  the  demise  of  that 
company,— and  think  they  are  without  merit 
The  evidence  In  the  record  overcomes  the 
first  and  second  objections.  It  is  true  there 
can  be  no  recovery  on  the  demise  of  the 
Alabama  State  Land  Company,  because  of 
the  doctrine  of  maintenance,  as  asserted; 
but  on  due  consideration,  we  construe  the 
appeal  and  assignment  of  errors  to  be  by 
the  plaintiffs  In  the  cause,  in  the  name  of  a 
fiction,  justifying  a  recovery  here,  as  In  the 
court  below,  on  the  demise  of  Swaim  and 
Blllups.  The  judgment  in  this  case  will  take 
effect  as  of  the  date  of  the  submission  of 
this  cause.   Reversed  and  rendered. 


(101  Ala.  SSO) 
EASTMAN  et  nx.  v.  RIBD  et  al. 

(Supreme  Court  of  Alabama.     April  28,  1803.) 

Box  roK  Bfbciiio  Psbfobmancb — Asbessuekt  or 
Damaobs— Dbcbbb  pko  Confebbo. 

1.  On  a  bill  for  spesific  performance,  a 
decree  assessing  damages  against  defendants 
cannot  be  rendered  unless  it  appears  that  they 
are  or  may  be  nnable  to  perform  their  con- 
tract and  then  not  withojt  giving  them  the 
opportunity  to  do  so,  by  awarding  damages  in 
the  alternative. 

2.1n  au  .action  against  B.  and  wife  to 
specifically  enforce  a  contract  by  which  B. 
agreed  to  deliver  to  plaintiff  R.  stock  in  a  com- 
pany to  be  formed,  provided  R.  obtained  sab- 
scriptions  for  the  capital  stock  of  the  company, 
it  appeared  that  R.,  without  E.'s  knowledge^ 
assigned  a  half  interest  in  tile  contract  to  his 
coplaintiff.  HM,  that  it  was  error  to  render 
two  decrees,  one  in  favor  of  each  complainant 
for  one-half  the  total  damages  assessed  against 
both  defendants. 

8.  In  such  case,  where  the  only  allegation 
connecting  E.'s  wife  with  the  case  was  that 
B.  had  placed  all  tiie  stock  of  said  company  be- 
longing: to  him  in  her  name,  and  there  was  no 
allegation  that  she  participated  in  the  fraud,  it 
was  error,  on  her  failure  to  answer,  to  enter 
an  absolute  money  judgment  agaiiist  her. 

Appeal  from  chancery  court  JeffersoU' 
cotmty;  Thomas  Cobbs,  Chancellor. 

Bill  by  John  B.  Ried  and  another  against 
Blwell  Bastman  and  wife  for  specific  per- 
formance of  a  contract  From  a  moneiy 
judgment  for  plaintiffs,  defendants  appeal. 
Reversed. 

The  complainant  John  B.  Ried,  the  party 
with  whom  said  alleged  contract  was  made, 
before  the  services  were  performed  under 
it  on  the  1st  day  of  December,  1888,  as  Ur 
averred,  assigned  to  L.  W.  McCants,  his  co- 
complalnant  an  undivided  half  Interest  in 
said  contract  Section  1  of  the  bill  refers 
to  the  making  of  said  alleged  contract  by 
the  said  Blwell  Bastman  with  complainant 
John  B.  Ried,  by  which,  as  is  averred,  he- 
promised,  'if  the  said  Ried  would  procure 
subscrib»«  to  the  capital  stock  of  a  com- 
pany, to  be  incorporated  in  the  state  of 
Tennessee,  he  would  pay  and  deliver  to  the 
said  Ried,  for  his  services  in  procuring  such 
subscribers,  one  htmdred  thousand  dollars 
of  the  capital  stock  of  the  company  to  b» 
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wfudxeA,"  a  copy  of  which  alleged  contract 
la  attached  to  the  bill  aa  Bzhibit  A.  It  U 
further  averred  that  complainants,  acting 
nnder  said  contract,  procured  S.  T.  BrltUe, 
George  D.  Fitzhngh,  and  others,  to  sabscribe 
to  Oxe  capital  stock  of  the  company  to  be 
formed,  and  th»«by  «iabled  said  Bastman 
to  organize  his  contemi>lated  company  In 
the  state  of  Tennessee,  under  the  name  of 
the  Benton  Iron  &  Land  Ciompany,  and  said 
Kaatman  expressed  himself  satisfied  with 
the  mnnner  in  which  complainants  per- 
formed their  part  of  said  contract;  ttiat  said 
Eastman  received  $212,000  worth  of  the  cap- 
ital Btoclc  of  said  company,  or  2,120  shares  of 
Its  stock,  which  were  paid  to  Urn  for  the 
services  performed  by  him  and  complain- 
ants, and  he  has  refused,  though  requested, 
to  pay  and  deliver  to  complainants  the  500 
shares  of  the  stock  in  said  company,  or  any 
part  of  it,  to  which  they  are  entitled  imder 
thdr  said  contract,  and  said  500  shares  are 
worOi  $20,000;  that  with  the  view  of  pre- 
venting complainants  from  recovering  th^ 
shares  of  said  stock,  the  said  Bastman  has 
placed  all  of  the  stock  which  he  owns  in 
said  company  in  the  name  of  Us  wife,  Mary 
E.  Eastman,  as  appears  by  the  books  of 
said  company,  but  he  still  owns  and  controls 
and  has  in  his  possession,  the  larger  pare 
of  said  stock;  that  said  transfer  was  made 
without  any  consideration,  In  fraud  of  com- 
plainants, while  said  Eastman  was  Indebted 
to  them,  and  that  said  Eastman  does  not 
own  any  property  In  his  own  name  which  is 
subject  to  execution.  The  prayer  of  the 
bill  is  for  an  injunction  restraining  defend- 
ants from  disposing  of  said  stock;  that,  on 
final  heating,  it  be  decreed  ttiat  the  assign- 
ment of  said  stock  by  said  Eastman  to  his 
wife  be  decreed  to  be  void  against  com- 
plalnants,  tliat  said  Elwell  Eastman  be  re- 
quired to  surrender  to  the  coiurt  500  sliareB 
of  the  capital  stock  of  said  company,  and 
that  he  be  required  to  specifically  perform  his 
said  contract  To  thisls  added  a  prayer  for  gen- 
eral relief.  The  defendants  having  failed 
to  answer,  decrees  pro  oonfesso  were  regu- 
larly entered  against  them. 

The  complainaivts  examined  several  wlt- 
neeses,  whose  deposittons  were  read  on  the 
submission  of  the  cause,  who  proved  the 
sorvlces  rendered  by  complainants;  the 
value  of  the  prepay  of  the  company,  or^ 
gaidzed  partly  by  thdr  efforts;  and  the 
value  of  the  stock  in  said  company.  One 
of  these  witnesses,  John  H.  Parker,  teeOfled 
that  he  was  the  president  of  said  company, 
and  bad  been,  since  the  date  of  lbs  organiza- 
tion, and  knew  complainants  and  Elwell 
Ejastman;  tliat  said  company  was  organized 
with  a  capital  of  $1,000,000,  and  the  stock 
was  paid  in,  at  $6  per  share,  wlilch  Is  sup- 
posed to  be  worth  $16  or  $25  per  share;  that 
6  shares  of  stock  were  issued  to  E.  East- 
man, and  still  stand  on  the  boolcs  in  his 
name;  thait  none  were  ever  issued  to  Maiy 
H.  Eastman;  Hut  885  shares  were  Issued  to 


Mamie  L.  Bastman,  and  on  July  18,  1889, 
65  shares  were  transferred  by  Mamie  li. 
Eastman  to  a  T.  Brittle,  and  still  stand 
in  his  name;  and  on  the  same  day  20  diares 
were  transferred  by  her  to  O.  W.  William- 
son, and  stUl  stand  In  his  name.  The  court 
ordered  a  reference  to  the  register  to  ascer- 
tain the  amount  of  the  stock  ttiat  each  of 
the  complainants  was  entitled  to,  and  Its 
value,  and  on  the  coming  in  of  his  report 
rendered  a  moneyed  decree  or  judgment  in 
favor  of  each  of  the  complainants  for  $7,500 
against  the  defendants,  specifying  in  the 
decree  that  the  amount  of  the  separate 
Judgmenit  in  favor  of  each  complainant  was 
the  value  of  the  stock  agreed  to  be  delivered 
to  complainants,  respectively.  There  was 
no  decree  for  spedflc  performance,  or  for 
anything  else,  except  for  the  recoveiy  of 
said  sums  of  money  by  each  of  the  com- 
plainants. 

Lane  &  White,  for  appellants.   W.  A.  Ool- 
lier  and  W.  B.  Houghton,  for  appellees. 

HARALSON,  J.  1.  This  bUl  is  one  osten- 
sibly for  specific  performance  of  a  contract, 
alleged  to  have  been  made  by  d^endant  El- 
well Eastman  with  complainant  John  B. 
Rled.  Without  deciding  whether  the  alleged 
contract  is  one  that  can  be  decreed  by  a 
chancery  court  to  be  specifically  perfprmed 
or  not,— as  to  wlildt,  it  may  be  said,  there 
are  grave  doubts,— yet.  If  the  bUl  was  filed 
and  entertained  for  that  purpose,  an  assess- 
ment of  damages  against  defendants  could 
not  properly  have  been  made  until  it  ap- 
peared that  the  defendant  Elwell  Eastman 
was  or  might  be  unable  to  perform  his  con- 
tract, and  then  not  without  giving  him  the 
opportunity  to  do  so.  Damages,  in  such  a 
case,  should  be  awarded  In  the  alternative. 
It  may  be  accepted  as  a  general  and  a  cor- 
rect rule  that  if  a  complainant  knows  at  the 
time  he  files  his  biU  that  the  contract  can- 
not be  specifically  performed  or  decreed,  the 
bUL  wUl  not  be  sustained  for  a  compensation 
in  damages,  for  It  would  be  one,  then,  pure- 
ly for  the  recovery  of  a  moneyed  demand,  , 
of  which  a  court  of  equity  lias  no  jurisdic- 
tion. Wat  Spec.  Perf.  t  516;  1  Pom.  Eq. 
Jur.  {  178.  This  same  author  (Waterman) 
says:  "Where  the  defendant  deprives  him- 
self of  the  power  to  perform  the  cpntract 
specifically  during  the  pendency  of  a  suit  to 
compel  such  performance,  a  court  of  equity 
may  retain  the  suit,  and  award  .to  the  com- 
plainant compensation  in  damages,  to  pre- 
vent a  multiplicity  of  suits;  and  such  a  de- 
cree will  be  proper  where  the  defendant 
has  deprived  himself  of  the  power  to  per- 
form the  contract  prior  to  the  filing  of  the 
bill,  but  without  tlie  knowledge  of  com- 
plainant, or  even  when  the  defendant  never 
bad  the  power  to  perform.  If  the  complain- 
ant filed  his  bill  in  good  faith,  supposing, 
when  he  brou^t  the  suit,  that  specific  per- 
formance of  the  contract  could  be  obtained. 
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llie  mle  assumes,  ot  course,  a.  soffldeat  con- 
tract and  performance  by  the  plaintiff,  and 
every  other  element  reqolalte  on  hla  part  to 
the  cognizance  of  his  case  In  chancery;  and 
that  tbe  special  relief  sought  is  defeated 
not  by  any  defense  or  counter  equities,  but 
simply  because  an  order  therefor  would 
be  fruitless,  from  the  inability  of  the  de- 
fendant to  comply.  •  •  •  Belief  must  then 
be  given  by  a  decree  In  the  alternative, 
awarding  damages  unless  the  defendant 
should  secure  the  spedflc  performance 
sought  In  many  cases  this  would  be  an 
effective  and  proper  course,  hmsmuch  as  the 
defendant,  although  not  having,  himself,  at 
the  time,  the  title  or  capacity  requisite  to 
such  performance,  ml^t  be  able  to  procure 
it  otherwise."    Wat  Spec.  Perf.  g  517. 

2.  Nor  was  it  proper  or  consistent  with 
equity  practice  In  such  a  case  to  render  two 
separate  decrees  against  the  defendants,— 
one  in  favor  of  each  complainant  for  one- 
half  of  the  total  aamages  assessed  against 
both.  The  decrees  of  a  chancery  court  are 
very  numerous  and  elastic.  Speaking  on 
this  subject,  Mr.  Pomeroy  says:  "It  is  abso- 
lutely impossible  to  enumerate  all  the  spe- 
cial kinds  of  relief  which  may  be  granted,  or 
to  place  any  bounds  to  the  power  of  courts 
in  shaping  the  relief  in  accordance  with  the 
circumstances  of  particular  cases.  •  •  • 
The  ordinary  remedies,  however,  which  are 
administered  by  equity,  those  which  are  ap- 
propriate to  the  circumstances  and  relatloua 
most  frequently  arising,  are  well  ascertained 
and  clearly  defined."  1  Pom.  Bq.  Jur.  {  170. 
It  is  not  pretended  that  complainant  Mc- 
Cants  had  any  contract  with  the  defendant 
Eastman  for  which'  he  alone  could  sue  him 
either  for  a  spedflc  performance  or  for 
damages.  Rled  simply  indorsed  on  Bast- 
man's  proposal  for  a  contract  with  him 
a  proposition  to  McCants,  "If  you  will  aid 
In  this  matter,  I  will  divide  equally  with 
you."  This  was  done,  so  far  as  appears, 
without  the  knowledge  or  consent  of  East- 
man. If  It  were  conceded  that,  under  the 
allegations  of  the  bill,  McOants,  having  aid- 
ed Ried  to  get  vip  the  stodc,  was  a  proper  par- 
ty plaintiff,  still  that  did  not  subject  de- 
fendants to  a  double  moneyed  decree.  With 
all  the  elastidty  and  adaptability  of  dian- 
cery  decrees  to  meet  variant  reliefs,  there 
were  no  peculiar  equitable  consideiations  In 
the  case  to  make  such  a  decree  as  was  ren- 
dered proper.  If  free  from  any  other  ob- 
jection, the  decree  should  have  been  a  Joint 
one  in  favor  of  complainants. 

3.  But  on  what  prindple  was  It  fliat  this 
double  moneyed  Judgment  was  rendered 
against  Mrs.  Eastman?  It  Is  not  averred 
that  she  had  anything  to  do  with  Mr.  Bast- 
man  and  his  proposed  contract  wltti  com- 
plainant Bled,  or  that  she  ever  knew  about 
it  Nor  is  tt  averred  or  shown  that  stie  had 
any  connection  with  the  fraud  by  which  It 
Is  alleged  her  husband  souj^t  to  deprive 
oomplainants  of  tii^  stock.   Hie  only  alle- 


gation which  connects  ber  with  the  case  at 
all  is  that  said  Eastman  "has  placed'  all  of 
the  stock  of  the  said  Benton  Iron  &  Land 
Company  which  he  owns,  In  the  name  of  hia 
wife,  Mary  B.  Eastman,  as  appears  on  tlie 
books  of  the  company,  but  [he]  still  owns 
and  controls  said  stock,  and  has  the  larger 
part  thereof  in  his  possession."  The  only  ex- 
cuse for  making  her  a  party  was  that,  in 
the  event  the  stock  was  found  to  be  in  ber 
name  on  the  books  of  the  company,  as  al- 
leged, and  complainants  presented  a  case 
for  relief,  the  court  might,  by  its  decree, 
divest  the  title  out  of  her,  and  Invest  it  in 
complainants  to  the  extent  of  their  rights, 
or  order  her  to  transfer  it  to  complainants, 
but  never  to  expose  her  to  an  absolute  and 
unconditional  moneyed  Judgment  on  such  an 
allegation  as  Is  made  concerning  her.  In 
allowing  the  decree  pro  confesso  to  be  taken 
against  her,  what  did  she  admit?  Nothing 
to  show  that  she  knowingly  had  any  re- 
sponsible connection  with  this  matter  what- 
ever. Surely  a  Judgment  should  not  have 
been  rendered  against  her  on  an  allegation 
of  fraud  committed  by  her  husband,  with 
which  it  Is  not  alleged  she  had  any  kiiowl> 
edge  or  connection. 

4.  It  may  be  that,  under  the  authorities, 
Mamie  L.  could  be  taken  and  held  to  be 
identical  with  Mary  B.  Eastman,  but  to 
avoid  any  question  as  to  the  identity  of  the 
two  names  it  will  be  safer  to  eliminate  that 
question  from  the  case  by  an  amendment 

Reversed  and  remanded. 


(98  Ata.  S8> 
JOHNSON  v.  WASHBURN. 

(Supreme  Court  of  Alabama.     April  11,  1893.) 
APPBii,  —  Bill  or  Bzcbptions  —  BuFriciBKcr— 

TiMB  or  SlOHINO  —  AOTIOX  on  NoTB  —  AOKBB- 
MENT  NOT  TO  TkaNSFEB— INDOKBBMENT  ON  MOTB 

—  Bona   Fidb  Holdeb  —  Bufficienot  of  An- 

SWBB. 

l.Act  Feb.    18,    1891,   (SesB.   Acts   1890, 

§p.  1092-1103.)  creating  the  city  court  of  Gads- 
en,  provides  (section  27)  that,  10  days  after 
the  rendition  of  final  judgments,  th^  shall  be 
"as  completely  beyond  the  control  of  the  court 
as  if  the  term  of  the  court  at  -which  such  judg- 
ments are  rendered  had  ended."  Held,  that 
the  signing  of  a  bill  of  exceptions  is  not  lim- 
Ited  to  10  days  after  the  rendition  of  the  judg- 
ment, as  it  is  not  a  taking  of  control  of  the 
judgment  by  the  court,  within  the  statute. 

2.  Such  statute  does  not  adjourn  the  court 
in  fact,  and  makes  no  change  in  the  law  af- 
fecting the  reservation  of  exceptions  to  the 
rulings  of  the  court,  which  would  not  other- 
wise appear. 


3.  Such  statute  (section  6}  provides  that 
regular  terms  of  such  court  snail  be  held  on 
the  first  Monday  in  January  and  July  in  each 
year,  and  shall  continue  open  until  3U  days 
before  the  first  day  of  the  next  term  thereafter. 
Hdd,  that  a  bill  of  exceptiona  signed  May  30, 
1892,  was  signed  more  than  30  days  Ijefore 
the  next  regular  term,  to  begin  on  the  first 
Monday  of  July,  1892. 

4.  Code  1886,  i  2594,  provides  that  ac- 
tlona  on  bonds  for  the  payment  of  money  must 
be  prosecuted  in  the  name  of  the  party  really 
interested,  whether  he  has  the  l^al  title  or 
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not,  subject  to  any  defense  the  payor  may 
have  had  agiinst  the  payee,  previous  to  notice 
of  assignment  or  transfer.  Held,  that  a  plea 
which  averred  "that  the  note  sued  on  was 
made  payable  to  A.  or  order,  and  at  the  time 
said  note  was  made  payable  it  was  agreed 
that  it  should  not  be  transferred  except  to  S., 
and  afterwards  by  consent  of  the  parties  to 
said  note,  in  pursuance  of  said  agreement,  and 
to  carry  out  the  same,  said  agreement  •  •  • 
was  indorsed  on  said  note,  and  the  indorse- 
ment was  made  while  said  A.  was  still  the 
owner,"  was  demurrable,  since  It  did  not  nega- 
tive the  fact  that  the  note  was  traded  first  to 
S.,  and  afterwards  by  him  to  plaintifC,  or  that 
plaintiff  could  maintain  a  suit  in  his  own  name 
under  the  statute. 

5.  The  alleged  oral  agreement,  made  con- 
temporaneously with  the  execution  of  the  note, 
would,  if  it  could  have  any  binding  force,  vary 
the  written  contract  to  pay  to  A.'s  order. 

6.  The  subsequent  indorsement  of  snoh 
agreement  on  the  note,  being  without  consid- 
eration, imposed  no  binding  obligation. 

7.  Though  the  agreement  imposed  on  A.  b 
binding  obligation  not  to  transfer  the  note  ex- 
cept to  S.,  there  was  nothing  stated  in  the 
plea  which  showed  that  defendant  was  cnt  out 
of  any  defense,  or  otherwise  injured,  by  A.'s 
alleged  breach  thereof. 

Appeal  from  dty  coart  of  Gadsden;  John 
H.  Dlsque,  Judge. 

Action  by  Thomas  L.  Jolmson  against  J. 
B.  Washburn  on  a  bond  or  bill  single.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

The  defendant  interposed  three  several 
pleas.  The  second  plea  is  copied  in  the 
opinion;  tbe  first  and  third  are  as  follows: 
(1)  "Now  comes  defendant,  and  for  answer 
to  plaintUTs  complaint  says  that  the  Instni- 
ment  sued  on  was  made  payable  to  Ed  Ash- 
ley or  order;  and  at  the  time  said  Instrument 
was  made,  as  part  and  parcel  of  the  con- 
sideratiMi  thereof.  It  was  agreed  that  the 
note  or  instrument  sued  on  should  not  be 
transferred  except  to  W.  P.  Shahan,  and 
said  transfer  of  said  note  or  Instrument  is 
and  was  Illegal  and  void."  (3)  "Now  comes 
the  defendant,  and  for  answer  to  plaintiff's 
complaint  says  that  the  Instrument  sued  on 
was  made  payable  to  Ed  Ashley  or  order; 
and  at  the  time  said  Instrument  was  made 
BO  payable  the  parties  thereto  agreed  In  writ- 
ing that  said  Instrument  could  not  be  trans- 
ferred except  to  W.  P.  Shahan,  and  said 
written  agreement  was  then  and  there  made 
part  and  parcel  of  said  Instrument  by  in- 
dorsement thereon,  and  this  defendant  is 
ready  to  vetitj."  The  plaintiff  demurred 
to  each  one  of  these  pleas  separately,  as- 
signing the  same  grounds  to  each,  which 
were  as  follows:  "First  Said  pleas  do  not 
show  that  the  plaintiff  is  not  the  party  really 
interested  In  said  bond.  Second.  Said  pleas 
do  not  show  that  the  defendant  is  not  lia- 
ble for  the  payment  of  said  bond.  Third. 
For  aught  that  appears  by  said  pleas  the 
defendant  still  owes  said  bond.  FoVirth. 
For  aught  that  appears  by  said  pleas  the 
defendant  te  liable  to  the  plaintiff  for  the 
payment  of  said  bond.  Fifth.  Said  pleas  do 
not  diow  a  c(»islderation  for  the  agreement 
alleged  in  the  pleaa  Sixth.  The  said  pleu 
T.1880.no.2— 4 


do  not  show  that  the  plaintiff  Is  not  the 
owner  of  said  bond,  and  entitled  to  the  pay- 
ment thereof."  Upon  the  consideration  of 
the  demurrers,  the  court  sustained  them  as 
to  plea  No.  1,  and  overruled  them  as  to 
pleas  2  and  S;  and  issue  was  jc^ned  on  repli- 
cations filed  to  these  pleas. 

J.  A.  KIbro  and  Geo.  D.  Motley,  for  ap- 
pellant   Dortch  &  Martin,  for  appellee. 

STONE,  0.  J.  The  judgment  of  the  Oty 
court  from  which  the  present  appeal  was 
prosecuted,  was  rendered  March  30,  1892. 
The  bill  ot  exceptions  was  signed  May  30, 
1892,  precisely  two  months  after  the  judg- 
ment was  rendered.  A  motion  is  made  by 
appellee  to  strike  the  bill  of  exceptions  from 
the  transcript,  because  the  same  was  signed 
and  beats  date  at  a  time  when  the  court 
had  no  lawful  authority  to  allow  and  sign 
the  same.  The  precise  ground  of  this  mottcm 
is  made  to  rest  on  the  language  of  the  stat- 
ute "to  establish  the  city  court  of  Gadsden," 
approved  February  18, 1891.  Sess.  Acts  1890, 
pp.  1002-1103.  Section  27  of  that  statute 
declares  "that  final  judgments  rendered  in 
said  court  shall,  after  the  expiration  of  ten 
days  from  their  rendition,  be  taken  and 
deemed  as  completely  beyond  the  control 
of  the  court  as  If  the  term  of  the  court  at 
which  said  judgments  are  rendered  bad 
ended  at  the  end  of  said  ten  days."  There 
are  provisos  to  this  clause,  but  they  do  not 
directly  affect  this  case.  The  argument  is 
that  for  the  purposes  of  this  motion,  the 
term  of  the  court  at  which  the  judgment 
was  rendered  must  be  regarded  and  treated 
as  having  been  adjourned  at  the  end  of  10 
days  after  March  30th,  the  date  of  the  judg- 
ment; and  that  consequently,  when  the  bill 
of  exceptions  was  signed,— May  80,  1892,— 
there  was  no  authority  therefor,  either  un- 
der the  statute,  or  under  the  order  of  the 
court  In  the  judgment  entry  of  March  30th 
Is  this  clause:  "It  Is  ordered  by  the  court 
that  the  defendant  be  allowed  thirty  days 
from  this  date  In  wliich  to  have  a  biU  of 
exceptions  signed  by  the  presiding  judge  of 
this  court."  We  cannot  assent  to  this  ar- 
gum^it  as  made,  for  more  reasons  than  Mie. 
First,  signing  a  bill  of  exceptions  is  neither 
within  the  letter  nor  spirit  of  the  statutory 
prohibition.  It  Is  not  and  cannot  be  a  taking 
of  control  of  the  judgment  by  the  court.  It 
leaves  it  in  every  sense  unchanged,  so  far  as 
the  action  of  the  primary  court  Is  concerned. 
It  is  simply  a  preparatory  step  towards  hav- 
ing that  judgment  reviewed  in  an  appellate 
court.  Second,  that  clause,  by  Its  very  terms, 
gives  to  judgments  of  that  court  after  the 
10  days  have  expired,  the  properties  of  a 
final,  TUialterable  judgm^it  only  to  the  ex- 
tent and  for  the  purposes  mentioned  In  the 
statute.  It  does  not  adjourn  the  court  in  fact, 
and  It  makes  no  change  whatever  in  the  law 
affecting  the  reservation  of  exceptions  to 
rulings  of  the  court  which  would  not  other- 
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wise  appear.  Harrison  r.  Hamner,  (Ala.) 
12  South.  Bep.  917. 

l^e  motion  to  strike  Uie  bQl  of  exoeptlons 
from  the  tranacript  must  be  ovemiled.  The 
statute  creating  said  oonrt  (section  6)  enacts 
that  "regnlar  terms  of  said  court  shall  be 
held  on  the  first  Mondays  in  January  and 
July  in  each  year,  and  shall  continue  opoi 
until  thirty  days  before  the  first  day  of  the 
next  term  thereafter."  This  cose  was  tried 
at  the  regular  term  of  the  city  court  com- 
mencing on  the  first  Monday  in  January, 
1882,  to  wit,  on  March  80,  1892.  That  term 
of  the  court  continued  in  session  imtil  30 
days  before  tbe  next  regnlar  term  of  ttuit 
court,  the  first  Monday  in  July,  1892.  Such 
was  and  is  the  statutory  mandate.  The  first 
Monday  In  July,  1892,  was  the  fourth  day 
of  that  month,  a  legal  holiday  in  this  state; 
and  If  we  exoiude  It  from  ihe  computation, 
Tuesday,  July  Btb,  would  be  the  day  on 
which  the  July  term  would  open.  TWrty 
days  before  that  time  would  necessarily  be 
not  earlier  than  June  &t}i,— five  or  six  days 
after  the  Mil  of  ^ceptions  In  this  case  was 
signed,  as  shown  by  the  agreement  accom- 
panying the  record.  It  follows  that  the  bill 
of  exceptions  must  have  been  signed  during 
tha  t»Tn  of  the  court  at  which  the  trial  was 
had.  The  motion  to  strike  the  Wl  of  ex- 
cations  from  the  transcript  is,  therefore,  dis- 
allowed. We  have  been  referred  to  Stein  t. 
MoAxdle,  25  Ala.  661,  as  expressing  views 
different  from  those  announced  above.  The 
language  of  the  two  statutes  Is  somewhat 
diilerent;  but  if  that  difference  is  not  enough 
to  require  the  application  of  a  different  prin- 
dple,  we  do  not  hesitate  to  pronounce  tiut 
dedslon  wrong,  and  to  overrule  it.  This  rul- 
ing, however,  is  unimportant  In  this  case,  as 
the  rulings  on  demurrer  pres^it  the  same 
question  as  that  shown  In  the  Mil  of  excep- 
ttons. 

D^endant  Interposed  three  pleas  In  bar,  to 
each  of  which  plaintiff  demurred.  Each  of 
these  pleas  sets  up  substantially  the  same  de- 
fense, though  varied  somewhat  In  phraseol- 
ogy. The  cause  of  action  declared  on  is  a 
bond  or  bill  single  for  (100,  bearing  date 
July  30,  1890,  payable  to  Ed.  Ashley,  or 
onJer,  on  the  25th  of  December  next  after 
its  date;  "which  bond  or  bill  single  Is  now 
the  property  of  plaintiff."  Flea  No.  2  avers 
"that  the  note  sued  on  was  made  payable 
to  Ed.  Ashley  or  order,  and  at  the  time  sold 
note  was  made  payable  It  was  agreed  that 
it  Should  not  be  transferred,  except  to  W. 
P.  Shahan;  and  afterwaids  by  ccmsent  of  the 
parties  to  said  note.  In  pursuance  of  said 
agreement  and  to  carry  out  the  same,  said 
agreement  not  to  transfer  except  to  W.  P. 
Shahan  was  Indorsed  on  said  note,  and  the 
Indorsement  was  made  whUe  said  Ashley 
w€»  still  the  owner  of  said  note."  As  we 
have  said,  this  plea  was  demurred  to.  The 
court  overruled  the  demnrr^,  and  this  Is 
assigned  as  error.    We  ttoiA  tiMit  fben  is 


nothing  In  this  defense,  either  as  pleaded  or 
proved. 

First  The  plea  itself  does  not  negative  the 
fact  that  the  bill  single  was  traded  first  to 
Shahan,  and  afterwazds  by  him  to  Johnson, 
who  brings  this  suit  There  is  nothing  in 
the  agreement  set  up  in  defense  which  would 
or  oould  prevent  such  subsequent  transfer  or 
invalidate  the  title  or  tight  of  such  second 
transferee  to  maintain  a  suit  in  his  own 
name  under  our  statute.    Code  1886,  {  2594.' 

Second.  The  alleged  oral  agreement,  made 
contemporaneously  with  the  execution  of 
the  bond,  not  to  transfer  it  except  to  Sha- 
han, would,  if  it  oould  have  any  binding 
force,  vary  the  writing,  In  this:  The  bond 
Unds  the  maker  to  pay  to  £}d.  Ashley  or  or- 
der, or,  as  expressed  in  the  writing,  "to  the  or- 
der of  Ed.  Ashley."  To  allow  such  proof 
would  be  to  violate  a  fundamental  law  of 
evidence,  that  written  c<xitract8  cannot  be 
varied  by  oral  agreements  made  at  the  same 
time.  1  Brick.  Ala.  Dig/  p.  872,  H  969,  970; 
Id.  p.  867,  {  905  et  seq.;  8  Brick.  Ala.  Dig. 
413;  Jones  y.  Trawiok,  81  Ala.  253;  lisnd 
C!o.  V.  Dromgoole,  89  Ala.  505,  7  South.  B^. 
444;  1  Greenl.  Ev.  {  275.  The  subsequent  in- 
dorsement on  the  bond  was  without  oonsid- 
erati(»i,  and  imposes  no  binding  obligation. 

Third.  If  such  promise  was  in  fact  made, 
and  if  it  was  binding,  we  are  not  able  to 
perceive  how  it  can  be  urged  in  defense  of 
an  action  on  the  note.  The  plea  does  not 
deny  that  defendant  owes  the  money  the 
bond  expresses  and  binds  him  to  pay.  It 
sets  up  no  defense  to  the  debt  sued  for 
which  could  be  made  available  if  the  suit 
had  been  by  Ashley  or  by  Shahan.  If  by 
the  agreemi»it  Ashley  Imposed  on  himself 
a  binding  obligation  not  to  transfer  the  bond 
except  to  Shahnn,  there  is  nothing  stated  in 
tiie  plea  which  shows  that  Washburn  was 
cut  out  of  any  defense,  or  otherwise  Injured, 
by  Ashley's  alleged  breach  of  that  agree- 
ment Would  such  agreement,  under  any 
drcumstanoee,  arm  the  promisor  with  ajaiy 
right  to  defend  a  suit  on  the  bmid?  We  do 
not  hesitate  to  affirm  that,  presented  as  It 
Is  In  this  case,  the  plea  opposes  no  bar  to  a 
recovery.  Possibly,  If  damage  were  averred 
and  shown,  and  the  agreem»it  were  embod- 
ied in  the  witting,  the  defendant  might  de- 
fend, or  maintain  an  Independent  acti<m,  de- 
pendent on  the  particular  nature  of  the  in- 
jury. MoNair  v.  Cooper,  4  Ala.  660;  Stand- 
Ifer  v.  White,  9  Ala.  527;  Patrick  v.  Petty,  S& 
Ala.  420,  S  South.  Bep.  779.  See,  also^  But- 
ler V.  Gage,  (Colo.  Sup.)  23  Pao.  Rep.  462, 
Perry  v.  Insurance  C!o.,  26  Ala.  855. 

Reversed  and  remanded. 


■Code  1886,  <  2684,  provides  that  actions  on 
bonds  for  the  payment  of  money  most  be  pros- 
ecuted in  the  name  of  the  party  really  inter- 
ested, whether  he  has  the  legal  title  or  not; 
subject  to  any  defense  the  payor  may  have  had 
against  the  payee,  previous  to  notice  of  as- 
ugnment  or  transfer. 
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TBNNESSBB  ft  a  B.  B.  00.  ▼.  DANTOBTH 

(BnpreoM  Oonit  of  Alabama.    April  27,  1893.) 

BAXLaoAD  CosBTsuonoR  CoiiTRACT  —  AonoH  ON 

— DAMAeaa— E  viDaNOB— IiiaTBUOTiONt  —  Idbrti- 

ncATioK  or  Daroamox— Biu.  ov  Exobftioxs. 

LAet   Feb.   18;   1891.    (Sen.   Acta   1890. 

gii.  1092-1103,)  creating  the  city  conrt  of 
adsden,  itroTidea  (ractioa  27)  that,  10  daTa 
after  the  rendition  of  final  JDdgmenta,  thej 
ahall  be  "aa  oompletelr  beyond  the  eontnri  of 
Um  court  aa  if  the  term  of  the  oourt  at  which 
anch  jadgmenta  are  rendered  had  ended." 
Btid,  that  the  aigning  of  a  bill  of  ezceptiona 
la  not  limited  to  10  daja  after  the  rendition 
of  tlie  judgment,  aa  tlua  ia  not  a  taking  of 
control  of  the  judgment  by  the  conrt,  within 
the  atatute.  Johnson  t.  Waahbom,  13  Sontli. 
Utv.  48,  followed. 

2.  DepoaitionR  do  not  reqnire  the  aame 
identification,  to  make  them  part  of  a  bill  of 
exceptions,  aa  docnmentarjr  eridence,  or  other 
friyate  writings  need  on  a  triaL 

S.  Where  a  par^  baa  be«i  notified  to 
prodnc*  certain  writinga,  and  the  same  are 
aiiown  not  to  be  within  the  state,  copies  nugr 
be  introdnced. 

4.  Written  estimates^  made  bjr  engineera 
after  the  letting  of  a  railroad  oonstmction  «»• 
tract,  and  which  therefore  could  not  have  been 
oonaidered  In  making  the  contract,  cannot  be 
plaoed  before  the  jorr,  Sn  an  action  bjr  the 
contractors  for  an  alleged  breach  preventing 
completion,  to  disptoye  the  amonnt  of  profita 
plaintiffa  would  bays  realized  had  it  not  been 
for  sadi  btsaeh. 

5.  The  contract,  in  sneh  ease,  required  re- 
noyal  of  a  large  quantity  of  solid  rock  on  the 
margin  of  a  nayigaUe  stream.  To  blast  this 
loek  into  the  riyer  would  be  lesa  ezpenaiye 
than  to  remoye  it  to  a  greater  distance.  There 
was  -ayidence,  howeyer,  that  blasting  into  the 
ilyer  might  obstraot  nayigation.  Held,  that 
an  instruction  that  no  one  had  the  tight  to 
obatract  navigation  was  not  abstract  in  view 
of  such  evidence,  nor  objecti«mable  m  aasan^ 
ing  that  blasting  would  necessarilr  cause  aa 
obstruction. 

ti.  An  instmctlon  that  plaintiCFs  could  not 
recover  any  profita  for  rock  which  they  had 
int«ided  to  biaat  into  the  river,  if  any,  and 
that  plaintiffa  had  no  right  to  blaat  rock  into 
the  river,  waa  properly  refuaed  as  assuming 
that  the  rock  so  blasted  would  cauae  an  ob- 
stmction  to  navigation. 

7.  An  instruction  that  profits  which  would 
certainly  have  been  realised  but  for  defend- 
ant'a  default  were  recoverable,  bat  not  those 
which  were  speculative,  contingent,  probable, 
4H-  remote,  was  faulty  in  nse  of  tne  word 
"probable,"  since  profits  reasonably  probable 
might  be  recovertid. 

8.  And  so,  also,  an  inatraetlon  confining 
plaintiffa  to  the  recovery  of  profita  which  were 
"certain,"  reasonable  certainty  alone  being  re- 
quired. 

Appeal  from  city  oonrt  of  Oadaden;  Jobn 
H.  Diwiae,  Judge. 

Action  by  Danforth  ft  Armstrong  agalOBt 
the  Tennessee  &  Coosa  Bivers  Railroad  C(Mn- 
pany  to  reooyer  damagree  for  the  alleged 
breach  of  a  contract.  Judgment  for  plaln- 
tUEa.   Defendant  appeals.    Beyetaed. 

The  ocntract  wliiab  is  the  basla  of  tiw  ao- 
tloo  i>  aa  follows: 

"Aitlctea  at  agreement  made  lids  2Bi0k 
day  at  lilay,  in  the  year  1888,  betweoi 
O.  B.  Danforth,  of  New  York  dty,  and 
B.  T.  Armstrong,  of  Btxne,  Cku,  nnder  the 
tins  pamie   and  title  ot  Danfortb  ft  Arm- 


strmg,  party  at  the  first  part,  anS  tha  Ten- 
nessee &  Ooosa  Bailroad  Oompany,  a  oorpo- 
tatlon  orsaaiaed  nnder  the  laws  of  the  state 
of  Alabama,  party  of  flie  second  part,  wit- 
nesseth,  that  for  and  in  consideration  of  the 
payments  hereinafter  mentioned,  to  be  mads 
by  the  party  of  the  second  port;  the  said 
party  of  fha  first  part  doth  hereby  covenant 
and  agree  to  construct  and  finish,  in  a  sub- 
stantial and  workmanlike  manner,  to  Ihe  ao- 
oeptance  of  the  chief  engineer  of  the  party 
of  the  second  part,  and  subject  to  all  of  tiie 
provisions  of  the  spedflcatlons  hereto  -an- 
nexed and  indorsed,  TTbe  Tennessee  &  Ooosa 
Bailroad,'  the  w<Mk  cm  that  part,  of  the  said 
Tennessee  &  Coosa  Bailroad  extending  from 
littleton,  in  Etowah  Oo.,  Alabama,  to  Hunts* 
viile,  In  Madison  Co.,  Alabama,  which  work 
Is  contained  in  two  general  divisions  known 
as  TMyislon  A'  and  'Diylsion  B,'— Division  A 
being  understood  to  extend  from  Littleton  to 
a  point  on  the  old  grade  of  the  Tennessee  ft 
Ooosa  Bailroad  near  QuntersviUe,  where  tbb 
line  of  the  extenslMi  of  said  road  to  Hunts- 
yine  leaves  the  old  grade  as  now  oonstmct- 
ed,  and  Division  B  being  understood  to  extend 
from  said  point  on  the  old  grade  near  Gunr 
tersyiUe  to  a  jmicticm  wifli  the  tracks  of  the 
Monphis  and  Charleston  R  K.  in  HuntsvUle, 
—OS  the  same  may  be  located  by  the  chief 
engineer,  and  approved  by  the  said  Tennes- 
see &  Ooosa  Bailroad  Company.  It  is  hereby 
mutually  agreed  and  understood  that  the 
work  to  be  done  on  Division  A  shall  consist 
of  TTiAMng  all  excavations  of  rock  and  earth 
required  in  the  unfinished  cuttings  from  sec- 
tion one  to  sectioB  four.  Inclusive,  and  from 
section  tweniy-one  to  section  twenty-four,  In- 
clusiye,  and  of  all  the  masonry,  timber  work, 
drain  pipe,  culverts,  on  the  whole  of  Division 
A,  and  does  not  inotnde  the  clearing  and 
trimming,  repairing,  or  finishing  of  the  old 
cuttings  and  embankmoits.  It  is  also  hereby 
mntually  agreed  and  imderstood  that  the 
work  to  be  done  on  Diyisicm  B  shall  consist 
of  constructing  and  performing  all  the  work 
required  to  be  done  for  completing  the  sub- 
structure ready  for  the  track,  except  the 
work  connected  with  the  Tennessee  river 
bridge,  and  excepting  the  Ironwork,  where 
iron  bridges  shall  take  the  place  of  wooden 
bridges.  Wherever  the  word  'contractor*  Is 
used  in  this  agreement  It  refers  to  and  indi- 
cates the  party  of  the  first  part  Wherever 
the  word  'company'  is  used  the  party  <^  the 
second  part  is  designated.  The  contractor 
hereby  agrees  to  complete  the  work  contract- 
ed to  be  done  on  Division  A,  on  sections  one 
to  four,  inolnsiye,  by  Septonber  1st,  1888;  and 
on  the  whole  of  said  Divlslim  A  hy  Novem- 
ber 1st,  1888;  snd  on  Division  B,  from  its 
point  of  beginning  with  the  old  grade,'  on  Dl- 
yiidcm  A,  to  the  Tennessee  river,  at  Gunters- 
vUle,  by  December  1st,  1888;  and  from  Al- 
drlok  creek  crossing  to  a  junction  with  the 
Memphis  &  Charleston  B  B  tracks  In  Hunts- 
vUle by  September  1st,  1888;  and  the  whole 
of  Dlyialon  B  by  Deoember  Slst^  1888.  Zlw 
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wortc  shall  be  commenced  'wlthln  ten  days 
after  the  contractor  shall  have  been  notified 
by  the  chief  engineer  that  the  same  has  been 
staked  out,  and  Is  ready,  and  shall  progress 
In  such  parts  of  the  work,  and  at  such  times, 
as  the  said  uigtneer  may  direct.  The  party 
of  the  first  part  agrees  to  perform  the  work 
specified  according  to  the  prices  named  with- 
in the  following  schedules,  and  tn  full  compli- 
ance with  all  requirements  of  the  contract 
and  epedflcations: 

"Schedule  of  Prices  on  Division  A. 

Earth  ezcavationB  per  cubic  yard....  t    17 

Loose  rock    "  u        a         ^^^^       88 

Solid     "      ■«  «        «         .,,.       65 

First  class  masonry  "        "         ...     9  00 

Second     "  u        u         ^,_,    goo 

First  class  arch  masonry  "  "  ....1100 
Second     «        "  •        «         ,...    900 

Boxcnlrert      "  «        «         ....    8  00 

Coping  •  •        «         ....  16  00 

SlooewaU         "  «         a         ....    2  00 

Riprap  «  «         «         ....    1  50 

Concrete  «  ««..,.    2  BO 

Drainpipe,  15 inch,  per lin. foot 2  00 

«  18  "  "       240 

«  24  «  «        2  76 

Piles  "        80 

Timber  in  foundations  per  B.  If. 20  00 

"      "  wooden  trestles  "        25  60 

«      «       «       girders"       2100 

WroDght  iron,  per  pound. 05 

Cast  «  ' 04 

"Sdiedule  of  Prices  on  DlTlsion  B. 

Earth  excavations  per  cubic  yard....  $    18 

Loose  rock    "  «        a        ....       39 

Solid     «       "  «        «         ....       78 

First  class  masonry  «        "         ....    9  00 

Second      «  •         «         ....    g  oo 

First  class  aroh  masonry  "  "  ....  U  00 
Second     »         «  «         «         ....    g  oO 

Box  culvert       "  •>       «         ....    g  00 

Coping  •  "         "         ....  16  00 

Slope  waU         «  «         «         ....    2  00 

Kiprap  «  ■«....    1  60 

Concrete  "  «         «         ....    2  60 

Drain  pipe,  15  inch,  per  iin.  foot.  2  00 

«  18  "  "       94U 

«  84  •  « 8  76 

PUes  «       80 

Timber  in  foundations  per  M.  B.  H. 80  00 

"      «  wooden  trestles       «        87  75 

«      "        "        girders        «        8100 

Wrougbtiron,  per  pound. 05 

Cast  -    "^  £        04 

"In  consideratioQ  of  a  faithful  performance 
of  the  conditions  of  this  agreement  by  the 
party  of  the  first  part  the  party  of  the 
second  part  hereby  agrees  to  transport  all 
men,  materials,  machinery,  and  supplies  re- 
quired by  the  c(Kitractor  In  the  perforifiance 
of  bis  work,  free,  over  the  tracks  of  the 
Tennessee  &  Coosa  Railroad,  and  to  pay, 
on  or  about  the  tenth  of  each  month,  for 
ninety  per  cest  of  the  work  estimated  by  the 
engineer  to  have  been  done  in  the  previous 
montli,  at  the  rates  named  in  the  foregoing 
schedule;  the  remaining  ten  i>er  cent,  to  be 
retained  by  the  company  till  the  oompletlmi 
ot  the  work.    [Signed] 

"The  TMmessee  &  Coosa  R.  R.  Co. 

"By  B.  A.  Quintard,  Prest 
"Danforth  &  Armstrong." 

Aa  Is  stated  in  the  opinion,  the  pleadings 
and  the  rulings  tbereon  are  suffldentljr  ahowii 


In  the  rep<Ht  of  the  case  whoi  it  was  here  on 
a  former  appeal,  and  is  found  in  11  South. 
Rep.  at  page  GO.  Such  rulings  of  the  court 
upon  the  evidence  as  Is  passed  on  in  the 
opinion  are  sufficiently  stated  therein.  Among 
the  charges  given  at  the  request  of  the  plain- 
tiffs, and  to  the  giving  of  each  of  which  the 
defendant  separately  excepted,  are  the  fol- 
lowing: (2)  "The  court  charges  the  jury 
that  if  they  believe  firom  the  evidence  that 
the  estimates  made  by  W.  H.  Case,  the  en- 
gineer of  defendant,  on  prdlmlnary  survey, 
as  to  the  cliaracter  of  the  contents,  whether 
more  or  less  of  earth  loose  or  solid  rode, 
still,  if  the  jury  further  beueve  from  the 
evidence  that  any  portion  of  the  line  of  the 
defendant's  road  has  since  been  completed, 
or  partially  completed,  and  tliat  said  line  so 
completed,  or  partially  completed,  was  sub- 
stantially on  the  preliminary  line,  then  the  jury 
can  look  to  any  evidence  I>^ore  them  showing 
how  much  earth,  loose  and  solid  rock,  were 
moved  in  such  completion,  if  there  be  such 
evid«iceI>efore  them,  to  determine  bow  mudi 
of  each  kind,  whether  in  earth,  loose  or  solid 
rock  there  were  in  said  preliminary  esti- 
mates." (S)  "The  court  charges  the  Jury 
that  they  can  find  a  verdict  for  the  plain- 
tiffs for  damages  or  profits  if  the  preponder- 
ance of  the  evidence  be  on  the  side  of  the 
plaintiffs,  if  such  evidence  reasonably  satis- 
fies the  minds  of  the  jury  of  such  damage  or 
profits,  although  upon  all  the  evidence  there 
may  be  some  uncertainty  aa  to  the  amount 
of  such  damages  or  profits."  The  defendant 
requested  the  court  to  give  the  following 
written  diarges  to  the  Jury,  and  separately 
excepted  to  the  court's  refusal  to  give  each 
of  them  as  asked:  (1)  "If  the  jury  believe 
from  the  evidence  in  tUs  case  that  Danforth 
&  Armstrong  have  failed  to  give  such  data  or 
standard  by  refermce  to  which  the  profits 
claimed  of  the  defendant  con  be  satisfactori- 
ly established  or  ascertained,  then  such 
profits  would  not  be  allowed,  and  your  ver- 
dict on  the  matter  of  profits  claimed  would 
he  for  the  defendant."  (3)  'The  court 
charges  the  jury  tliat  if  the  profits  claimed 
by  Danforth  &  Armstrong  of  the  defendant 
by  reason  of  the  breach  of  defendant's  con- 
tract are  probable,  uncertain,  speculative, 
and  such  as  might  be  conjectured  would  be 
the  probable  result  if  Danforth  &  Armstrong 
had  complied  with  their  contract,  then  the 
plaintiffs  cannot  recover  such  profits."  (5) 
"The  plaintiffs  must  establish  the  amount 
of  their  loss  by  evidence  from  which  the 
jury  will  be  able  to  estimate  the  extent  of 
their  Injury,  excluding  all  such  elements  of 
injury  as  are  incapable  of  being  ascertained 
to  a  reasonable  degree  of  certainty  by  the 
usual  scales  of  evidence,  and,  if  the  evidence 
falls  to  do  this,  then  your  verdict  must  be 
for  the  defendant  on  the  matter  of  the 
profits  claimed  by  the  plaintiffs."  (7)  "The 
court  charges  you  that  It  Is  a  well-established 
rule  of  law  that  damages  to  be  recovered  for 
a  breach  of  contract  must  1m  shown  with 
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eertalnty,  and  not  left  to  specniatlon  or  con- 
Jectnre.  Profits  which  would  have  been  re- 
alised but  for  the  defendant's  default  are 
recoverable;  those  which  are  specnlatlTe, 
contingent,  probable,  and  remote  are  not  re- 
coverable. If  the  jury  believe  from  all  the 
evidence  that  the  profits  claimed  by  the 
plalntlfRs  are  based  upon  probabilities,  and 
uncertain,  and  a  matter  of  speculation,  then 
such  profits  are  not  recoverable,  and  your 
verdict  should  be  for  the  defendant"  (12) 
"Profits  which  would  certainly  have  been 
leallsed  but  for  the  defendant's  default  are 
recoverable;  tliose  which  are  speculative, 
contingent,  probable,  or  remote  are  not  re- 
coverable." (15)  "If  the  Jury  believe  from 
the  evidence  that  Danforth  &  Armstrong,  In 
carrying  out  their  contract  with  the  defend- 
ant, intended  or  proposed  to  blast  rock  from 
Deposit  bluff,  on  the  bank  of  the  Tennessee 
liver.  Into  the  river,  then  the  court  charges 
yon  that  Danforth  &  Armstrong  could  not 
recover  any  profits  for  the  quantity  of  rode 
that  the  Jury  believe  from  the  evidence 
would  have  been  blasted  into  the  river."  (16) 
"If  the  jury  bellev*  from  all  the  evidence  In 
fbis  ease  that  the  profits  In  this  case  con- 
stltated  an  element  of  the  contract,  then 
said  profits  cannot  be  recovered  unless  tlie 
jury  can  estimate  such  with  reasonable  cer- 
tainty,—such  certainty  as  satisfies  the  mind 
tt  a  prudent  and  impartial  Juror.  If  the 
Jniy  believe  from  the  evidence  that  the 
profits  daimed  are  contingent,  speculative, 
and  probable,  then  they  are  not  recoverable, 
and  your  verdict  should  be  for  the  defendant 
as  to  profits."  (19)  "The  court  charges  yon 
that  the  law  is  that  Danforth  &  Armstrong 
had  no  right.  In  carrying  out  their  contract, 
to  blast  rode  from  Deposit  bluff,  aa  the  north 
ride  of  the  Tennessee  river,  in  such  quantities 
as  would  obstruct  the  river,  and  endanger 
the  navigation  of  the  tlver."  ^)  "The 
court  charges  the  Jury  in  this  case  that  the 
plalntlffa  had  no  right,  under  the  law,  to 
throw  the  rock  or  other  material  Into  the 
Tennessee  river." 

W.  EL  Dens(Hi,  R.  O.  Brlckell,  and  Thos.  H. 
Watts,  for  appellant  J.  M.  Chilton,  James 
Aiken,  J.  A  Bilbo,  and  Durtch  &  Martin,  for 
a]H)eIIe«. 

8TONB,  a.  J.  This  is  the  second  appeal 
in  this  case.  98  Ala.  614,  11  South.  Rep.  60. 
The  Tennessee  &  Coosa  Rivers  Railroad 
Company  was  a  corporation  extending  from 
Oadsden,  on  the  Coosa  river,  by  or  near 
OantersvlUe,  on  the  Tennessee  river,  to 
Huntsville.  Part  of  the  grading  and  other 
woric  preparatory  for  the  superstructure  bad 
been  done,  but  a  very  large  jMurt  of  the  work 
remained  to  be  done.  On  May  25,  1888, 
Danforth  &  Armstrong,  contractors,  entered 
Into  a  written  contract  with  the  corporate 
authorities  of  said  railroad  company  to  "oon- 
stroct  and  finish  their  said  railroad,  with 
certain  spedfled  exceptions."  A  copy  of 
tbs  contract  is  set  oat  ia  the  statement  of 


t&cta  accompanying  this  report  of  Ibe  case. 
It  will  be  seen  that  the  work  undertaken 
by  the  contractors  was  of  considerable 
magnitude.  The  contract  specifies  the  scale 
of  prices  to  be  paid  for  each  description  or 
dass  of  work  to  be  done,  and  of  the  mate- 
rials to  be  furnished,  and  declares  the  time 
within  which  the  work  on  each  of  the  sec- 
tions was  to  be  completed.  Payments  were 
to  be  made  to  the  contractors,  about  the 
10th  of  each  month,  of  90  per  cent  of  the 
value  of  the  work  done  and  materials  fur- 
nished during  the  preceding  month.  The 
estimates  for  these  several  payments  were 
to  be  furnished,  and  were  furnished,  by  the 
engineers  of  the  defendant  corporation.  Ex- 
cept on  a  single  qnestlon  there  Is  very  lit- 
tle conflict  in  the  testimony  shown  in  the 
record.  That  excepted  question  presents  the 
inquiry  whether,  if  plaintiffs  had  completed, 
or  been  permitted  to  complete,  their  con- 
tract they  would  have  realized  a  profit,  and 
the  extent  of  it  We  say  this  was  the  chief 
question  of  contest  for  we  are  not  Informed 
by  the  record  that  the  raQroad  corporation 
denied  the  making  of  the  contract  as  set 
out,  denied  that  the  woik  was  done  in  the 
nxntlia  of  June  and  July,  as  set  forth  in  the 
estimates,  or  denied  its  default  in  making 
payment  according  to  the  estimates.  As 
candidly  stated  by  one  of  the  cotmsel  for 
appellant,  "It  is  apitarent  the  principal  con- 
tention in  the  court  below  was  as  to  the 
damages  the  plaintiffs  were  entitled  to  re- 
cover;" and,  we  may  add,  the  brunt  of  this 
contention  centered  In  the  inquiry  of  profits 
the  contract  would  have  enabled  plaintiffs 
to  realise  if  It  had  been  completed.  The 
pleadings  In  this  case,  and  the  rulings  upon 
them,  are  the  same  as  were  shown  on  the 
former  appeal,  (93  Ala.  614,  11  South.  Bejf. 
60.)  That  report  shows  a  suffldently  full 
account  of  the  pleadings  and  proceedings 
up  to  the  formation  of  the  issue  for  the  jury. 
It  states  erroneously  that  the  defendant  dO' 
mnrred  to  the  ninth  count  The  record 
shows  it  was  the  dghth.  The  grounds  as- 
signed were  that  that  count  was  in  case, 
whereas  the  action  was  assumpsit  There 
was  also  a  demurrer  to  the  whole  complaint 
for  the  misjoinder  of  cotmts.  The  trial 
court  overruled  the  demurrer  on  all  the 
grounds,  and  held  the  complaint  good.  If 
count  Na  8  stood  alone  as  a  cause  of  ac- 
tion, and  on  its  own  spedflc  averments, 
without  other  aid,  it  may  be  a  grave  ques- 
tion whether  it  presents  a  grievance  for 
which  assumpsit  would  liow  It  may  be  that 
case  would  be  the  proper  action,  if  any  could 
be  maintained.  Insurance  Co.  v.  Randall 
74  Ala.  170;  Williams  v.  StlUwell,  88  Ala. 
832,  6  South.  Rep.  914;  White  v.  Levy,  91 
Ala.  175,  8  South.  Rep.  663;  Capital  City 
Water  Co.  v.  City  of  Montgomery,  92  Ala. 
866,  9  South.  Rep.  848.  But  that  count  does 
not  stand  alone  on  its  specific  averments. 
It  adopts  a  large  part  of  count  No.  0,  which 
sets  forth  a  copy  of  the  contract  It  em- 
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ploys  fhia  langnage:  Plaintiffs  and  defend- 
ant "bad  entered  Into  a  contract,  and  per- 
formed work  and  labor,  and  furnished  ma- 
terial as  set  forth  In  count  No.  6  of  this  com- 
plaint, and  the  defendant  had  made  the  de- 
faults therein  stated."  It  is  common  knowl- 
edge that  to  perform  and  execute  the  con- 
tract set  out  in  count  No.  6  would  require 
a  large  force  of  handa  and  teams,  and 
large  expense  In  their  subsistoice,  and  to 
have  them  suddenly  thrown  out  of  employ- 
ment would  necessarily  entaU  expense.  One 
of  the  breaches  set  forth  In  count  No.  6  is 
as  follows:  "The  plaintiffs  farther  allege 
that  abou^  the  20th  August,  1888,  defendant 
further  breached  said  contract  In  ordering 
the  plaintiffs  to  cease  their  work  on  said 
road,  and  under  said  contract;  and  plaintiffs 
did  then  and  there  cease  their  work,  and 
have  performed  nothing  sinca"  We  mtiy 
add  that  count  No.  6  is  an  elaborate  special 
count,  and  sets  forth  all  that  plaintiffs  had 
done  under  the  contract,  all  the  breaches 
charged  to  have  been  committed  by  the  de- 
fendant, and  claims  additional  damages  for 
being  hindered  and  prevented  in  carrying 
out  their  contract  Considered  in  connection 
with  the  sbcth  count,  and  taking  into  the  ac- 
count the  natural  and  necessary  connection 
between  the  breaches  charged  and  the  in- 
jury complained  of,  and  bearing  In  mind, 
also,  the  nature  of  the  service  undertaken  to 
be  performed,  we  hold  that  the  damages 
claimed  in  this  count  are  so  much  a  conse- 
quence of  the  breach  charged  that  they  can 
be  recovered  in  an  action  of  assumpsit  In 
thus  holding  we  only  follow  what  was  said 
when  the  case  was  formerly  before  us.  93 
Ala.  614,  11  South.  Rep.  60;  Culver  v.  HIU, 
68  Ala.  68;  Pollo«<k  v.  Gantt  69  Ala.  373; 
Vandegrlft  v.  Abbott,  75  Ala.  487;  Brlgham 
v.  Carlisle,  78  Ala.  243;  Horton  v.  Miller,  84 
Ala.  637,  4  South.  Rep.  370. 

A  moli<m  is  made  to  suppress  the  bill  of 
exceptions  on  the  alleged  ground  that  it  was 
not  signed  In  time.  The  judgment  was  ren- 
dered September  12,  1891,  and  the  bill  of 
exceptions  was  signed  November  80,  1891. 
That  session  of  the  court  was  opened  July  6, 
1891,  and  continued  in  session  imtU  30  days 
before  the  next  term.  The  next  term  com- 
menced its  session  January  4,  1892,  and  30 
days  before  that  time  would  be  December  5, 
1891,— five  days  after  the  bill  in  this  case 
was  signed.  See  act  creating  dty  court  of 
Gadsden,  (Sess.  Acts  1890-91,  p.  1092,)  8  5. 
It  is  contended,  however,  that  under  section 
27  of  the  act,  p.  1102,  the  session  of  the 
court  must  be  regarded  as  closed  at  the  end 
of  10  days  after  the  judgment  was  rendered, 
and  that  consequentiy  a  bill  of  exceptions 
cannot  be  sealed  after  that  time,  without  a 
legal  order  of  the  court  extending  the  time. 
Stein  V.  McArdle,  25  Ala.  661,  is  rdied  on 
tn  support  of  this  contention.  In  Johnson 
V.  Wasbboni,  13  South.  Rep.  48,  (at  this 
term,)  we  considered  this  question  in  oon- 
aectlon  with  Stein  t.  McAidle^  supra,  and 


refused  to  be  governed  by  tbat  authority, 
or  to  follow  it  We  adhere  to  what  we  there 
said,  and  overrule  the  motion  to  suppress 
the  bill  of  exceptions. 

Depositions  taken  in  a  cause  and  filed  In 
court  stand  on  a  very  different  footijog  from 
documentary  evidence,  or  other  private  writ- 
ings used  on  the  trial.  They  belong  to  the 
file,  are  in  the  custody  of  the  clerk,  and  it 
would  seem  to  be  next  to  impossible  for  him 
to  mistake  their  identity.  It  would  appear 
to  be  as  unlikely  that  the  clerk  would  com- 
mit a  mistake  in  the  matter  of  a  deposition 
taken  and  used  in  the  cause  as  that  he  would 
miscopy  the  pleadings.  If  it  were  a  chan- 
cery suit,  no  evidence  of  identity  would  be 
required  other  than  the  register's  entry,  on 
the  note  of  the  testimony,  that  the  deposi- 
tion of  ,  napiing  the  witness,  was  offered 
in  evidence  for  complainant  or  defendant  as 
the  case  mij^t  be.  They  are  not  of  the  class 
of  writingB  which  were  the  subject  of  ad- 
judication in  Parsons  v.  Woodward,  73  Ala. 
348;  Pearoe  v.  Clements,  Id.  250;  Moore  v. 
Helms,  77  Ala.  379;  Stapp  v.  Wilkinson,  80 
Ala.  47.  We  will  treat  the  depositions  as 
parts  of  the  bUl  of  exceptions,  because  we 
consider  them  sufficiently  identified. 

Very  many  questions  were  reserved  dar- 
ing the  introduction  of  the  testimony,  and  to 
charges  given  and  refused.  We  do  not  pro- 
pose to  notice  In  detail  all  the  questions 
raised.  We  will  endeavor  to  state  princi- 
ples which  are  decisive  of  every  point  re- 
served, so  far  as  we  consider  there  Is  any 
merit  in  them.  Plaintiffs  were  allowed  to 
produce  In  evidence  certain  estimates  proven 
to  have  been  made  by  the  engineers  La  the 
service  of  defendant  Some  of  these  were 
estimates  of  work  done-  and  performed  un- 
der the  contract  Others  were  estimates  of 
work  which  plaintiffs  would  be  required  to 
do  and  perform  under  their  contract  if  fully 
complied  with.  As  we  understand  the  lan- 
guage of  tiie  record,  this  latter  class  con- 
sisted of  the  engineers'  estimates  made  prior 
to  the  letting  of  the  contract  and  made  as 
part  and  parcel  of  the  controlling  factors  In 
determining  the  location  of  the  line  of  the 
road.  It  was  objected  to  the  testimony  last 
mentioned  that  it  was  left  in  doubt  whether 
the  testimony  offered  was  the  original,  or 
merely  a  copy.  In  reply  to  this  objection  it 
was  shown— First,  that  defendant  had  been 
notified  to  produce  the  origlDals;  and,  sec- 
ond, that  said  originals  were  out  of  the  state. 
The  dty  court  did  not  err  In  the  rulings  on 
this  question.  1  GreenL  Ev.  {  560;  3  Briek. 
Dig.  p.  440,  {  610.  Testimony  of  witnesses  tw 
defendant  was  offered,  for  the  purpose,  it 
would  seem,  of  disproving  the  amount  of 
profits  plaintiffs  would  have  realized,  if  they 
had  performed,  or  been  permitted  to  per^ 
form,  all  the  stipulations  of  their  contract 
This  testimony  consisted  in  part  of  estimates 
made  by  dvll  engineers  experienced  In  rail- 
road construction.  Their  estimates  were  of- 
fered in  evidence  by  defendant,  and  were 
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exdaded  on  motion  of  plalntUEa.  There  was 
an  exception  reserred  to  this  ruling;  The 
question  raised  by  this  ruling  Is  entirely  dif- 
ferent from  that  last  above  considered.  The 
estUnates  then  under  consideration  were 
those  made  in  locating  and  finally  establish- 
ing the  line  of  the  railroad.  Tliey  were  the 
net  of  the  defendant  itself,  done  in  its  seir- 
ice,  as  aids  in  the  sdection  of  the  best 
most  practicable,  and  least  expensive  route 
on  which  to  locate  and  construct  the  read. 
They  were  manifestly  a  material  factor,  alike 
In  letting  and  undertalilng  the  construction 
of  the  road.  They  were  spedflcations  made 
by  the  defendants  of  the  quality  and  proba- 
ble qoantlty  of  the  work  and  labor  they 
were  contracting  to  have  done,  and  no  doubt 
they  entered  largely  Into  the  terms  of  the 
contract  agreed  on.  They  were  tiie  defend- 
ant's description,  as  near  as  was  then  prac- 
ticable, of  the  subject  of  the  contract  and  its 
dimensions.  The  testimony  offered  by  de- 
fendant had  none  of  these  qualities.  It  did 
not,  and  could  not,  enter  Into  the  making 
of  the  contract  It  was  ex  post  facto.  It 
was,  at  most  a  foundation  for  the  differing 
oi^Blon  and  Judgment  of  experts,  bearing  on 
the  inqniry  of  profits  plaintifts  could  have 
realized  from  a  completion  of  their  contract 
It  was  simply  reducing  their  oral  testimony 
to  writing,  and  having  it  placed  in  the  hands 
of  the  Jniy,  to  aid  them  in  undeistandlng 
and  utilizing  it  in  making  up  their  verdict 
Now,  while  it  Is  clearly  the  privilege  of  the 
Jnry,  or  any  member  of  it  to  take  notes  of 
the  oral  testimony  as  aids  to  memoryi  there 
to  no  provision  of  the  law  which  authorizes 
the  witness'  memoranda  of  calculations, 
made  to  assist  his  own  memory,  to  be  placed 
before  the  Jury,  if  objected  to.  It  does  not 
fan  within  any  recognized  rule  on  the  sub- 
ject Acklen  v.  Hickman,  63  Ala.  484; 
Jaqnes  v.  Horton,  78  Ala.  238;  Btoudenmire 
V.  Harper,  81  Ala.  242,  1  South.  Bep.  857; 
Hanco<^  y.  KeUy,  81  Ala.  868,  2  South.  Rep. 
281;  Hart  v.  Kendall,  82  AU.  144,  8  South. 
Bep.  41;  BlUlngslea  v.  State,  85  Ala.  823.  6 
Sonth.  Bep.  137. 

Tlie  contract  which  Danforth  &  Armstrong 
entered  Into  with  the  railroad  company  re- 
quired them  to  remove  a  large  quantity  of 
solid  nxdc  on  the  margin  of  the  Tennessee 
river.  Hie  testimony  shows  that  this  rock 
conadtntes  an  abrupt  or  perpendicular  bluff 
at  constderable  height  extending  quite  up  to 
the  water's  edge,  and  that  the  survey  and 
location  of  the  railway,  contracted  to  be 
bnat  by  Danforth  &  Armstrong,  required  that 
the  roadway  should  be  excavated  throu^ 
that  rock  for  a  considerable  distance.  The 
testimony  shows  without  conflict  that  this 
service  would  require  that  the  rook  should 
be  blasted,  and  tliat  to  blast  it  into  the  river 
would  be  greatly  lees  expensive  than  to 
remove  it  to  a  distance.  The  estimates  and 
testimony  tended  to  show  that  the  quantity 
of  rock  necessary  to  be  gotten  out  of  the 
way  to  ccNostruot  the  roadbed  at  this  point 


would  equal  100,000  cuMo  yards  or  more. 
In  estimating  the  profits  Danforth  &  Arm- 
strong could  have  realized  from  the  comple- 
tion of  their  contract  some  of  the  calcula- 
tions were  based  on  the  postulate  that  this 
100,000  yards  of  solid  rock  could  and  would 
be  blasted  into  the  Tennessee  river,  and  that 
the  contractora  would  in  that  way  be  re- 
lieved of  the  burden  and  expense  of  remov- 
ing it  further.  There  was  testimony  tend- 
ing to  show  that  <M»Mng  Uiig  rock,  In  the 
quantity  proposed,  into  the  river  at  that 
point  would  tend  to  produce  an  obstruction 
to  navlgati(m.  Tlie  Tennessee  river  Is  a  nav- 
igable water  course.  Under  our  constitution 
(Declaration  of  Kghts,  {  25)  it  is  declared 
"that  all  navigable  waters  shall  remain  for- 
ever public  highways,  free  to  the  citizens  of 
the  state  and  of  the  United  States."  Bee 
also.  Code  1886,  i  1468.  In  secticm  4136  it 
iB  declared  that  "any  person  obstructing  a 
navigable  water  course  in  tUs  state  must 
on  c<Hivictlon,  be  fined  not  less  than  fifty  dol- 
lars." Th»e  were  three  charges  asked  by 
defendant  bearing  on  this  questkm,  and  they 
were  severally  refused.  Charge  13  is  in  the 
following  language:  "Under  the  law  and 
oonstitntlon  of  the  state  of  Alabama  no  one 
has  the  right  to  obstruct  a  navigable  stream 
in  the  state  of  Alabama."  There  was,  as 
we  have  said,  testimony  tending  to  show  that 
the  quantity  of  rock  necessary  to  be  re- 
moved in  preparing  the  roadbed  at  the  point 
under  discussion,  if  cast  into  the  river,  might 
obstruct  navigation.  The  charge  requested 
was,  therefore,  not  abstract  Neither  was  it 
objectionable  <m  the  score  that  it  assumed, 
as  a  f&ct  that  blasting  the  rock  into  the  river 
would  necessarily  obstmot  navigation.  It  left 
that  question  to  the  jury.  It  is  manifest  alike 
from  the  testlmraiy  and  from  common  knowl- 
edge, that  to  remove  the  rock  entirely  away 
woold  entail  greater  expense  than  to  blast 
it  into  the  tiver.  It  might  safely  be  said  that 
tiie  expense  of  removal  would  be  much 
greater.  Tbia,  if  found  necessary,  would  in- 
evitably reduce  the  profits  Danforth  &  Arm- 
strong cofild  have  made  by  the  completion 
of  their  contract  We  hold  that  charges  13 
and  18  asked  by  defendant  ought  to  have 
been  glv»i,  because  they  presented  an  ele- 
ment which  pn^erly  entered  Into  the  in- 
qniry of  profits  the  plaintiffs  could  have 
realized  fh>m  the  full  performance  of  their 
contract  And  it  would  not  vary  this  ques- 
tion, even  tt  the  chief  engineer  instructed 
the  contractors  that  they  could  blast  the 
rock  into  the  river.  This,  because,  first  all 
men  are  bound  to  know  the  law,  and,  in 
the  second  place,  it  does  not  appear  that 
the  engineer  was  authorized  to  make  such 
declaration,  and  thereby  bind  the  corpora- 
tion. Charges  15  and  22,  as  asked,  were 
properly  refused.  They  assume,  as  matter 
of  law,  that  to  blast  the  rock  into  the  river 
would  obstruct  navigation.  That  was  an  in> 
qulry  of  fact  which  should  have  been  subr 
mltted  ,  to    the   Jury.    In   actions    for    the 
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•eoovery  of  damages  whidi  It  Is  aJleged 
would  have  been  realized  by  plaintiff  but  for 
the  tort  or  breach  of  contract  on  the  part 
of  defendant,  no  absolute,  unbending  rule 
can  be  laid  down  which  will  be  applicable 
to  every  class  of  cases.  Respect  must  be 
had  to  the  violated  duty  or  breach  of  con- 
tract obligation,  which  Is  the  subject  of  com- 
plaint in  the  particular  action.  In  George  v. 
BaUroad  Ca,  8  Ala.  234,  it  was  said:  "It  Is 
perhaps  impossible  to  ascertain  any  one  rule 
that  wiU  cover  all  claases  of  contracts.  In  re- 
gard to  the  damages  that  may  be  awarded 
to  the  Injured  party."  So,  In  a  class  of  ac- 
tions brought  to  recover  for  a  breach  of  con- 
tract, or  stipulation  In  a  contract,  "the  meas- 
ure of  recovery  Is  the  actual  injury  caused 
by  the  breach."  Culver  v.  Hill,  68  Ala.  66. 
That  would  seem  to  be  the  proper  measure 
in  this  case.  But  many  difficnlties  wUl  pre- 
sent themsdves  in  the  application  of  this 
principle,  and  in  the  introduction  of  testi- 
mony In  proof  of  such  injtuy.  "Among  the 
general  rules  for  the  recovery  of  damages 
are  the  f (lowing:  That  they  must  be  the 
natural  and  proximate  consequ^ice  of  the 
wrong  done;  not  the  remote  or  accidental 
result.  And  special  damages  can  be  recover- 
ed only  when  they  are  not  too  remote,  and 
are  specially  counted  on  and  claimed  in  the 
complaint  What  are  termed  'speculative 
damages'— that  is,  possible,  or  even  probable, 
profits,  that  it  is  claimed  could  have  been 
realized  but  for  the  tortious  act  or  breacdi  of 
contract  charged  against  defendant— are  too 
remote,  and  cannot  be  recovered."  Pollock 
V.  Gantt,  69  Ala.  373.  In  passing  on  the 
case  last  dted,  the  nature  of  the  wrong 
there  complained  of  must  be  kept  in  view. 
It  was  charged  tn  ttiat  case  that,  in  conse- 
quence of  an  attachment  wr(»igfuUy  sued  out 
and  levied  on  a  stock  of  merchandise,  the 
business  of  the  store  was  broken  up,  and 
the  plaintiff  thereby  prevented  from  realiz- 
ing profits  from  the  continued  business  which 
he  could  have  realized  if  permitted  to  pur- 
sue his  line  of  trade.  Such  possible,  or  even 
probable,  profits,  we  held  were  too  specula- 
tive and  remote  to  be  a  basis  of  recovery 
in  an  action  for  dsunages.  "rossible"  is  that 
which  may  happen,  or  come  to  pass,  while 
the  preponderance  of  chances  may  be  against 
its  happening.  We  say  of  an  event  that  it 
is  "probable"  when  the  chances  of  its  hap- 
pening preponderate.  Each  of  these  cate- 
gories, when  predicated  of  a  mercantile  ad- 
venture and  Its  prospective  success,  must. 
In  the  nature  of  things,  be  simply  con- 
jectural or  speculative.  Such  mere  specula- 
tion or  conjecture  is  too  unsubstantial,  too 
uncertain,  to  become  a  basis  of  Judicial  de- 
termination. The  case  we  have  In  hand 
rests  on  different  principles.  The  gravamen 
of  this  feature  of  the  present  suit  is  that 
plaintiffs  were  prevented  from  completing 
their  contract  by  the  wrongful  act  of  the 
defendant,  and  that.  If  they  had  been  per- 
mitted to  carry  It  out,  they  would  have  real- 


ized  the  profits  claimed.  Of  course,  th&  suc- 
cess or  failure  of  this  contention— this  de- 
mand— ^must  depend  on  the  inquiry  whether 
the  materials  could  have  been  furnished, 
and  the  work  dcme,  for  less  money  than  the 
prices  specified  In  the  contract  Any  testi- 
mony of  facts  bearing  directly  on  this  piv- 
otal inquiry  would  be  competent  testimony; 
and  if,  on  a  due  consideration  of  all  the  evi- 
dence, the  Jury  were  reasonably  convinced 
that  plaintiffs  would  have  realized  a  profit, 
then,  to  the  extent  tiiey  were  so  convinced, 
their  verdict  should  have  been  for  the  plaln- 
tiflS,  provided  they  had  made  good  their 
charge  that  defendant  had  broken  its  con- 
tract But  the  measure  of  recovery  would 
be,  and  was,  a  different  inquiry.  Its  extoit 
would  not  necessarily  be  any  particular 
sum.  It  would  be  that  sum— no  more— 
which  the  testimony  reasonably  satisfied  the 
Jury  they  would  have  realized  as  profits  by 
completing  the  contract;  and.  If  the  testi- 
mony reasonably  satisfied  the  Jury  that  some 
profits  would  have  been  realized,  then,  to 
the  ext^it  they  were  so  satisfied,  but  no 
further,  tiiey  should  have  allowed  the  plain- 
tiffs' damages  oa  this  feature  of  their  com- 
plaint 

Of  charges  asked  by  defendant  and  re> 
fused,  those  numbered  3,  7,  12,  and  16  were 
faulty,  tn  that  they  sought  to  make  an  im- 
proper use  of  the  word  "probable."  Proba- 
bility is  enoui^  to  found  a  verdict  on  in  a 
case  like  this,  tC  it  be  supported  by  sufficient 
testimony  to  reasonably  convince,  and  does 
reasonably  satisfy,  the  minds  of  the  Jury 
of  the  truth  of  the  proposition  contended 
for.  Mere  probability,  by  itself,  is  not  suf- 
ficient These  charges  were  calculated  to 
mislead,  and  were  rightly  refused  for  that 
reason,  If  for  no  other.  Several  of  the 
charges  asked  were  correct  in  their  main 
featiu^s,  but,  tak^a  in  iheir  oitirety,  they 
were  misleading.  Charge  14  is  in  the  fol- 
lowing language:  "The  plaintiffs  in  this 
case  cannot  recover  profits  for  having  been 
prevented  from  fulfilling  their  contract,  un- 
less the  Jury  believes  from  the  evidence  that 
the  profits  claimed  are  certain,  both  in  their 
nature,  and  in  respect  to  the  cause  from 
which  they  proceed."  Tbia  charge  is  sub- 
ject to  criticism.  The  word  "certain"  has 
many  shades  of  meaning  In  the  law.  Rea- 
sonable certainty  is  sufficient  to  found  a 
verdict  In  a  civU  suit  This  charge  was  lia- 
ble to  mislead  in  another  respect  Some  of 
the  counts  claim  very  large  damages,— $100,- 
000  or  more.  Under  the  rules  We  have  de- 
clared, tC  the  defendant  violated  Its  con- 
tract and  thereby  prevented  plaintiffs  from 
realizing  profits  by  Its  completion,  the  lat- 
ter can  recover  all,  or  any  part,  of  the  sum 
claimed,  provided  their  proof  reasonably 
satisfies  the  Jury  of  the  fact  of  such  lost 
profits,  and  the  amount  of  profits  so  lost  It 
is  not  necessary  to  prove  that  their  loss 
equaled  the  amount  claimed.  These  remarks 
apply  equally  to  charges  1  and  6,  asked  by 
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defpndant  Their  tendency  vas  to  mis- 
lead. 

A  few  words  in  reference  to  cbarges  given 
at  the  Instance  of  plalntlffa.  Charge  2  is 
probably  miscopted,  and  we  confess  we  do 
not  understand  it  It  appears  to  be  somewhat 
Involved  in  some  of  its  hypotheses.  The  rec- 
ord affirms  that  It  contains  substantially  all 
the  evidence,  and  we  find  no  testimony  in 
support  of  some  of  its  postulates.  We  will 
not  comment  further  on  It,  lest  we  do  Injns- 
tice.  We  decide  nothing  in  regard  to  it 
Cliarge  3  la  somewhat  involved,  and  may 
need  explanation.  What  we  have  said  above, 
in  refer»ice  to  the  measure  of  proof  and 
the  extent  of  the  right  of  recovery,  will  en- 
able the  court  to  lay  this  principle  properly 
before  the  Jury  on  another  trlaL 

Beversed  and  remanded. 


(«  Ala.  M) 

KANSAS  cm,  M.  &  B.  R.  CO.  v.  SAN- 
DERS. 

(Sapreme  Court  of  Alabama.    April  26,  1S93.) 

CARIUEBa— IlMUBT  TO  F.USENOSBS— NSOUOBNCE— 

Death  bt  Whokoful  Act — Instructions — Rs- 
viaw  OS  Appeal— CsiNOB  of  Venue. 

1.  The  action  of  the  trial  court  In  denTing 
an  application  for  change  of  venue  in  a  civil 
vase  will  not  Ite  reviewM  on  appeal. 

2.  Where,  in  an  action  against  a  railroad 
company  for  wrongful  death,  defendant  with- 
draws its  pleas,  and  suffers  judgment  nil  didt 
contesting  only  the  amount  of  damages  under  a 
writ  of  inquiry,  the  jury  may  consider,  in  as- 
sessing such  damages,  any  negligence  on  the 
party  of  defendant  or  Its  employes  which  is 
set  forth  in  the  oomplaint,  and  wtdch  tendeid 
to  produce  the  injury. 

3.  Deceased  was  a  passenger  on  defend- 
ant's train.  While  the  train  was  waiting  at 
a  certain  station  for  the  arrival  of  a  train 
from  which  it  was  to  receive  a  sleeper,  the 
station  master  signaled  the  engineer  to  "pull 
o>it,"  and  make  room  for  the  incoming  train. 
The  station  master  wore  the  same  uniform 
aa  the  conductor,  used  a  similar  lantern,  and 
gave  the  signal  given  by  the  conductor  when 
about  to  leave  a  station.  The  engineer,  think- 
inir  he  was  his  conductor,  started  on  the  trip 
without  the  latter,  or  the  extra  sleeper.  The 
mistake  was  not  discovered  until  the  next  sta- 
tion was  reached.  There  being  no  night  opera- 
tor at  such  station,  the  engineer,  without  pla- 
cing lights  on  the  rear  car,  attempted  to  back 
his  train  to  the  last  station  to  get  the  conductor 
and  the  sleeper.  While  on  the  way  the  train 
collided  with  the  engine  of  a  freight  train, 
whereby  deceased  was  injured.  Held,  that 
though  the  negligence  which  caused  the  engi- 
neer's mistake  at  the  first  station,  and  the  ab- 
sence of  a  night  operator  at  the  second  sta- 
tion, were  not  the  immediate  canse  of  the  In- 
jni^y,  still  the  jury,  in  assessing  the  damages  on 
wnt  of  inquiry,  could  consider  the  same  as 
productive  of  the  immediate  cause. 

4.  An  Instruction  that  if  defendant  was 
negligent  in  not  having  a  night  operator  at  the 
second  station,  the  jury  wore  not  authorized 
to  give  plaintiff  damages  by  reason  thereof, 
was  properly  refused,  since  it  was  based  on  the 
theory  that  if  such  failure  was  negligence  It 
was  too  remote  to  be  considered. 

5.  It  was  negligence  for  defendant  to  fur- 
nish the  station  master  and  the  conductor  sim- 
ilar aniforma,  and  to  give  them  similar  signals, 
with  different  meanings. 

&  Under  an  ail^ation   in  tha  oomplaint 


that  defendant  negligently  "conducted  Itself  in 
and  about  the  carrying"  of  deceased,  it  may 
be  proved  that  defendant  was  negligent  in  the 
employment  of  the  engineer,  or  in  retaining 
him  in  its  service. 

7.  An  instruction  that  less  pimishment 
should  l>e  inflicted  on  a  corporation  for  the 
netrligence  of  its  agents  than  for  "corporate 
negligence"  was  properly  refused,  since,  where 
the  Injured  person  Is  a  third  party,  and  not 
an  employe  of  the  company,  there  is  no  negli- 
gence of  a  servant  winch  is  not  negligence  of 
the  master. 

8.  It  was  not  error  to  refnse  an  instrao. 
tlon  that  the  Jury,  in  assessing  the  damages, 
should  consider  that  other  actions  against  de- 
fendant, by  persons  injured  in  the  same  col- 
lision, were  pending. 

9.  Under  Code,  {  2589,  (the  Homicide 
Act,)  a  recovery  in  such  case  is  not  limited  to 
the  actual  damages  sustained  by  the  surviving 
relatives,  although  the  jury  fail  to  find  that  the 
injury  was  the  result  of  willful  negligence. 

Appeal  from  circuit  court,  Walh«r  county; 
James  B.  Head,  Judge. 

Action  by  Bell  Sanders,  as  admlnlstrattlx, 
against  the  Kansas  City,  Memphis  &  Bir- 
mingham Railroad  Company,  for  the  wrong- 
ful death  of  R.  B.  Sanders.  Judgment  for 
plaintiff.    Defendant  appeals.    AfBLrmed. 

Before  proceeding  to  the  trial  of  the  cause 
the  defendant  made  a  motion  for  a  change 
of  venue,  making  affidavit  that  because  of 
the  facts  set  forth  in  the  affidavit  the  de- 
fendant could  not  have  a  fair  and  impartial 
trial  in  the  county  of  Waliter,  where  the  trial 
was  then  pending  in  the  <drcnlt  court  There 
was  a  great  deal  of  evidence  Introduced  in 
support  of  tills  motion.  On  hearing  the  evi- 
dence and  the  arguments  thereon,  the  court 
overruled  this  motion.  To  this  ruling  the 
defendant  duly  excepted.  The  material  facts 
gathered  from  the  bill  of  exceptions  may  be 
summarized  as  follows:  Appellee's  Intestate 
was  on  a  train  of  the  appellant  as  a  pass^t- 
ger.  That,  through  a  mistake  of  the  defend- 
ant's engineer,  he  left  the  passenger  station 
at  Birmingham,  leaving  the  condu(itor  and 
a  sleeper.  The  engineer  did  not  discover 
the  mistake  until  he  reached  Ensley,  five  or 
six  miles  from  Birmingham.  Upon  discov- 
ering his  mistake  at  Ensley,  the  engineer, 
after  waiting  about  a  minute  or  two,  started 
to  back  his  train  to  Birmingham.  There  was 
|no  light  on  the  rear  coach,  and  he  was 
backing  at  the  rate  of  15  to  30  miles  an 
hour.  That  when  they  liad  gone  back  about 
two  miles  and  a  half  in  the  direction  of  Bir- 
mingham tiie  train  on  which  plaintiff's  in- 
testote  was  a  passenger  collided  with  the 
extra  freight,  which  was  ordered  to  move 
out  in  rear  of  the  passenger  train,  and  by 
this  collision  the  plaintiff's  intestate  was  so 
injured  that  he  died  from  the  effects  of  his 
Injuries.  The  testimony  showed  that  the 
passenger  train  of  the  defendant,  going  west, 
usually  waited  at  vitfiit  an  hour  for  the 
Georgia  Padflo  pasaoiger  train,  when  it  was 
t>ehlnd  time,  in  order  to  carry  a  sleeper  wliich 
the  Georgia  Padfio  train  brouf^t  in.  That  on 
the  night  of  the  accident  the  Georgia  Padflc 
was  one  hour  betiind  time,  and  that  as  the 
Georgia  Pacific  train  was  coming  Into  the 
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dty,  when  about  two  or  three  blocks  from 
the  passraiger  depot,  J.  J.  Miilllna,  night  sta- 
tton  master  of  the  depot,  sigmiled  the  taii- 
glneer  of  the  defendant's  train,  Russell,  to 
pull  down  out  of  the  shed.  This  signal  was 
given  by  Mulllns  in  order  that  the  Georgia 
Fadflc,  coming  in,  could  come  In  on  the  same 
track;  but  the  engineer  of  the  defendant 
mistook  the  dgnal  for  that  of  Its  conductor, 
and  pulled  out,  leaving  the  conductor  and 
the  sleeper  bdilnd.  Mulllns  and  the  con- 
ductor of  the  defendant  were  dressed  alike, 
and  the  signal  given  by  Mulllns  was  the  same 
kind  of  a  signal  that  the  conductor  would 
have  given,  to  pull  out  Upon  the  examlna- 
ti(m  of  Slade,  who  testified  that  he  was 
foreman  In  the  mechanical  department  of  the 
defendant  road,  and  that  he  had  charge  of 
the  locomotives,  engineers,  and  firemen,  and 
had  authority  to  employ,  suspend,  and  dis- 
charge engineers,  the  plaintiff  asked  him 
the  following  question;  "State  whether  or 
not  Russell  was  discharged  from  the  service 
of  the  Kansas  CUty,  Memphis  &  Birmingham 
Road  for  drinking,  or  was  ever  suspended 
for  drinking."  Defendant  objected  to  this 
question  because  It  was  Qle^Eil,  Irrelevant, 
and  Immaterial.  Upon  the  counsel  stating 
that  they  expected  to  connect  the  evidence 
with  evidence  tending  to  show  that  RusseU 
was  drinking  at  the  time  of  the  acdd^it, 
the  court  overruled  the  objection,  and  al- 
lowed the  evidence,  and  the  defendant  duly 
excepted.  The  witness  said,  "Yes,  sir;  he 
was."  The  witness  further  testified  that 
after  Russell  was  suspended  by  him  he  re- 
ported it  to  Briggs,  the  master  mechanic  of 
the  defendant,  who  was  his  superior,  and 
that  Briggs  reinstated  RusseU  within  24  or 
86  hours.  After  this  witness  had  testified 
that  he  had  known  Russell  three  years  prior 
to  the  time  he  was  suspended,  and  knew 
his  habits  as  to  drinking,  the  plaintiff  asked 
him  the  following  question:  "What  were 
his  habits?  "  The  defendant  objected  to  this 
question  because  it  was  illegtO,  Irrdevant, 
and  immaterial,  and  duly  excepted  to  the 
court's  overruling  his  objection.  The  witness 
answered:  "He  was  a  regular  drinker.  I 
cannot  say  he  drank  to  excess,  but  he  was 
a  man  who  could  stand  a  great  deal  of 
whisky."  Upon  Joe  Spanler  being  called  as 
a  witness  for  the  plaintiff  he  testified  that 
he  remembered  reading  about  the  collldon 
at  Bnsley  the  next  day.  The  plaintiff  thai 
asked  the  witness  the  following  question: 
"Did  yon  see  Charles  Russell  the  night  of 
the  wreck,  or  the  evening  of  the  wreck?" 
Witness  answered  he  did,  and  then  testified 
to  seeing  RusseU  take  several  drinks  dur 
ing  the  evening,  and  that  he  was  somewhat 
vmAes  the  influence  of  drink.  The  defendant 
moved  the  court  to  exclude  the  testimony 
of  Joe  Spanler  in  regard  to  the  condition 
and  whereabouts  of  Charles  RusseU  on  tbe 
ni^t  of  the  2l8t  of  October,  1890,  on  the 
ground  that  the  testimony  of  Spanler  did  not 
Identify  the  said  Charles  Russell,  about  whcxn 


he  testified,  with  the  Charles  B.  Russell  who 
was  the  oiglneer  of  the  defendant's  passen- 
ger train  on  the  night  of  the  coUislon.  The 
court  overruled  the  motion,  and  the  defend- 
ant duly  excited. 

The  defendant  requested  the  court  to  give 
the  foUowing  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each 
of  them,  as  asked:  (1)  "The  only  negligence 
for  which  the  defendant  is  liable  in  this  ac- 
tion Is  that  of  Its  engineer,  Charles  RusseU, 
even  if  the  jury  beUeve  that  there  was  neg- 
ligence on  the  part  of  any  other  employe 
of  the  defendant"  (2)  "If  you  beUeve  the 
evidence  in  this  case,  you  must  find  for  the 
defendant"  (3)  "In  assessing  the  damages 
in  this  case  the  jury  cannot  look  to  the  fact 
that  the  defendant  is  a  corporation."  (4) 
"The  jury.  In  considering  the  question  of 
punitive  damages,  are  authorized  to  take 
into  consideration  the  fact  If  they  find  such, 
to  be  the  fact,  that  the  defendant  was  not 
guUty  of  any  corporate  negligence,— 4hat  is, 
negligence  on  the  part  of  the  defendant  it- 
self as  a  corporation,  or  of  its  governing 
officers."  (5)  "There  is  no  evidence  in  this 
case  of  any  corporate  negligence,— that  is, 
negligence  of  the  defendant  Itself,  as  a  cor- 
poration, or  of  its  governing  officers."  (6) 
"It  was  not  negligence  on  the  part  of  the 
defendant  to  provide  the  conductor  on  Its 
passenger  train  with  signal  lamps  and  uni- 
forms of  the  same  or  dmllar  color  with  those 
furnished  to  the  station  master,  J.  H.  Mnl- 
Uns."  (7)  "The  only  negligence  of  the  de- 
fendant's engineer,  Charles  Russell,  for 
which  the  defendant  is  chargeable  in  this 
action,  is  in  Ills  backing  up  the  passenger 
train  from  Ensley  without  Ughts,  and  with- 
out having  sent  a  fiagman  fifteen  telegraph 
poles  in  front  of  the  advancing  passenger 
train,  and  in  running  at  a  negligent  rate 
of  speed  whUe  so  backing,  and  at  the  time 
of  the  collision,  if  the  jury  beUeve  that  he 
did  so  run."  QS)  "There  Is  no  evidence  of 
any  negUgence  upon  the  part  of  the  witness 
J.  H.  MuUins  In  regard  to  the  qaestions  in- 
volved in  this  suit"  (9)  "There  Is  no  evi- 
dence that  the  defendant's  master  median- 
ic,  R.  R.  Briggs,  had  any  notice  before  the 
time  of  the  accident  that  the  defendant's 
engineer,  Charles  RusseU,  was  not  a  sober 
and  competent  engineer."  (10)  "The  Jury 
are  only'  authorized  to  award  nominal  dam- 
ages in  this  case."  (11)  "It  was  not  n%ll- 
gence  on  the  part  of  the  defendant  of  which 
the  plaintiff  can  complain,  for  the  defendant 
to  provide  the  conductor  on  its  passenger 
train  with  signal  lamps  and  nniforms  of 
the  same  or  of  slmUar  color  with  those 
furnished  to  the  station  master,  J.  H.  Mul- 
llns." (12)  "The  jury  are  not  authorized  to 
award  the  plaintiff  punitive  damages  be- 
cause of  the  negligence  of  defendant's  en- 
gineer, Gharies  RusseU,  in  leaving  the  Union 
Depot  In  Birmingham  without  his  conductor, 
and  without  his  sleeper."  (13)  "The  defend- 
ant is  not  liable  for  damages  in  this  case 
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beeaoM  of  tin  act  of  ita  engliieer,  Knaaell, 
in  leaTlng  with  his  train  the  Union  Depot 
In  Blrminghajn  without  hla  conductor,  and 
withont  hla  aleeper."  (14)  "The  ivacj  are 
not  aathorlaed  to  award  punitive  damagea 
In  this  caae  nnleaa  they  belieye  that  the  de- 
fendant was  gxilltj  of  willful,  wanton,  or 
reckless  negUgence."  (IS)  "The  fact  that  the 
defendant  used  due  care  In  the  selection  and 
retention  of  the  engineer,  Charles  Busaell, 
if  the  Jni7  believe  such  to  be  the  fact,  and 
the  fact  that  it  provided  and  promulgated 
rules  suitable  for  the  reasonable  safety  of 
its  employes  and  passengers,  if  the  jury  be- 
lieve such  to  be  the  fact,  may  be  considered 
by  the  Jury  in  mitigation  of  that  amount  of 
(lamages  awarded  by  way  of  punishment" 
(16)  "Unless  you  shall  believe  from  the  evi- 
dence that  the  witness  Joe  Sponier  haa  told 
you  the  truth,  you  ought  to  find  that  the 
t-ngineer,  Russell,  was  neither  drunk  nor 
drinking  on  the  night  of,  and  at  the  time 
of.  the  collision. "  (17)  "The  Jury,  in  con- 
sidering the  amount  of  punishment  to  be 
awarded  In  this  case,  are  authorized  to  take 
Into  consideration  the  fact,  if  they  believe 
such  to  be  the  fact,  that  there  are  pending 
three  other  cases  in  which  damages'  by  way 
of  punishment  against  the  defendant  for 
the  same  negligence  may  be  awarded."  (18) 
"That,  if  the  evidence  in  this  case  shows 
to  the  satisfaction  of  the  Jury  that  defendant 
corporation  was  not  guilty  of  any  corporate 
negligence  In  this  case,  they  may  look,  and 
should  look,  to  such  fact,  in  determining 
the  amount  of  damages  they  assess  In  the 
way  of  punishment  to  the  defendant  In  this 
rase."  (19)  "That  if  the  jury  beUeve  that 
Slade  removed  Knssell  on  account  of  Bus- 
sell's  reporting  Slade  to  Brlggs  for  dnmken- 
neas,  and  not  for  his  having  taken  a  drink 
with  Walter  Moore,  then  I  charge  you  that 
the  fact  of  his  suspending  Kussell  Is  not  a 
circumstance  to  be  considered  by  the  jury 
against  the  defendant  In  this  cause."  (20) 
"That  if  the  jury  believe  from  the  evidence 
that  Slade  suspended  Knssell  without  rea- 
sonable cause  therefor,  and  on  account  of 
Kussell  having  reported  Slade  to  Briggs 
for  drunkenness,  then  I  charge  you  that 
there  has  been  proven  no  corporate  negli- 
gence in  this  cause."  (21)  "The  Jury  are 
not  authorized  to  award  the  plaintiff  puni- 
tive damages  because  of  the  engineer,  Rus- 
sell, mistaking  the  signal  of  the  station  mas- 
ter for  that  of  his  conductor,  even  If  the 
Jury  believe  that  such  mistake  was  caused 
I7  the  drunkenness  of  Kussell."  (22)  "That 
it  the  jury  beUeve  from  the  evidence  that 
the  plaintiff 's '  intestate's  death  was  caused 
alone  from  the  negUgence  of  defendant's  en- 
gineer, Charles  E.  Russell,  and  that  the 
said  Russell  had  borne  the  reputation  of  a 
good,  safe,  prudent,  and  competent  engineer 
down  to  the  time  of  the  accident  causing 
said  death,  then  I  charge  you  that  you 
may  look,  and  should  lo<^  to  this  lat- 
ter fact  In  determining  the  amount  of  dam- 


ages you  should  assess  in  the  way  cft 
punishment  to  the  defendant  in  this  case." 
(28)  "The  Jury  are  authorized  to  consider, 
in  mitigation  of  the  amount  vt  damages 
they  may  award  against  the  defendant  In 
this  case  by  way  of  punishment,  the  fact 
that  the  defendant  may  be  subsequently  again 
punished  for  the  same  act  of  negUgence  in 
the  other  suits  pending  in  the  other  courts 
for  the  death  of  other  persons  killed  In  the 
some  collision,  if  the  Jury  believe  that  the 
defendant  may  be  so  punished."  (24)  "Bvenif 
the  jury  believe  that  the  defendant  was  neg- 
ligent In  not  having  a  night  telegraph  sta> 
tlon  at  ESnsley  at  the  time  of  the  accident 
to  plalntUTs  decedent,  they  are  not  author- 
ized to  award  plaintlfl  any  damages  be- 
cause of  such  failure."  (25)  "I  charge  you 
that  the  complaint  In  this  cause  presents  no 
substantial  cause  of  action,  and  you  must 
find  for  the  defendant"  (20)  "There  is  no 
evidence  in  this  case  that  the  defendant's 
foreman,  (Charles  Slade,  knew  while  In  the 
service  of  defendant  that  the  defendant's 
engineer,  Charles  B.  Russell,  was  not  a  com- 
petent and  sober  engineer."  (27)  "It  was 
not  negligence  on  the  pare  of  ihe  tlefcudant, 
to  which  the  jury  can  look  In  tlicir  assess- 
ment of  damages  In  ihi^  cose,  that  the  de- 
fendant provided  Its  conductor  on  the  11.1s- 
senger  train  on  whicn  plaintiff's  decedent 
was  riding  at  the  time  of  his  Injury  with  a 
signal  lamp  and  uniform  of  the  same  or  sim- 
ilar color  to  that  of  the  station  master,  J. 
H.  MUlUns."  (28)  "It  is  not  negligence,  to 
which  the  Jury  can  look  in  their  assessment 
of  damages  In  this  case,  that  the  defend- 
ant's engineer,  Charles  Russell,  left  the  Un- 
ion Depot  at  Birmingham  with  his  train, 
without  his  conductor,  and  without  his  sleep- 
er." (29)  "It  was  not  negligence,  to  which 
the  Jury  can  look  to  their  assessment  of 
damages  in  this  case,  that  the  defendant's 
engineer,  Charles  KusseU,  mistook  'the  sig- 
nal of  the  witness  J.  H.  Mulllns  for  that  of 
his  conductor." 

Hewitt  Walker  Sc  Porter  and  Wallace 
Pratt  for  appellant  Altman  &  McQueen  and 
£L  W.  Coleman,  for  appellee. 

MoCLBLLAN,  J.  Under  statutes  of  force 
prior  to  the  act  of  February  17,  1885,  ((3ode, 
{  4485,)  it  was  many  times  decided  that  the 
actlMi  of  a  nisi  prlus  court  denying  an  appli- 
cation for  a  change  of  venue,  was  not  revisa- 
ble  on  appeal  to  this  court  It  is  true  that 
those  adjudications  were  made  in  criminal 
cases,  but  there  Is  no  ground  for  a  distinc- 
tion in  this  regard  between  civil  and  criminal 
causes.  The  same  ctmslderations  which  led 
to  the  conclusion  that  an  appeal  would  not 
lie  fr<Hn  a  refusal  to  grant  a  change  of  venue 
In  a  criminal  case  fully  obtain  in  respect  of, 
and  would  necessarily  have  led  to  the  same 
conclusion  in,  civil  cases,  had  the  questloa 
arisen  on  appeals  therein.  The  act  referred 
to  has  no  bearing  upon  dvll  oases  whatever. 
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Its  sole  reference  Is  to  cases  Inyolvlng  the 
trial  of  an  Indictable  offense,  and  with,  re- 
spect to  these  alone  it  proTldes  that  the  re- 
fusal of  an  application  for  a  change  of  venue 
may  be  reviewed  and  revised  on  appeal. 
This  leaves  the  rule  which  obtained  before 
the  statute  aa  to  aU  cases  still  applicable  to 
all  dvU  cases;  and'  we  will  not  review  the 
action  of  the  trial  court,  in  this  case,  in  denial 
of  the  defendant's  application  for  a  change  of 
venue. 

2.  The  complaint  contains  seven  counts. 
They  each  aver  that  the  death  of  plaintiff's 
Intestate  was  caused  by  a  collision  of  a  pas- 
senger train,  on  which  deceased  had  taken 
passage  from  Birmingham  to  Jasper,  with  a 
freight  train.  It  Is  averred  in  each  that  the 
passenger  train  started  on  its  Journey  with- 
out Its  conductor,  and  without  a  sleeping  car 
which  It  should  have  carried;  that  upMi 
reaching  EInaley  dty,  seven  miles  from  Bir- 
mingham, the  engineer  undertook  to  return 
to  the  latter  dty  for  the  conductor  and  sleep- 
ing car,  running  his  train  backwards,  and 
that  in  dohig  bo  the  passenger  train  coUlded 
with  the  engine  of  a  freight  train  going  In  the 
opposite  direction.  The  first  count  ascribes 
the  casualty  to  the  negligence  of  the  engineer 
of  the  passenger  train  In  backing  his  train 
towards  Birmingham;  the  second,  to  his  negli- 
gence in  so  backing  Ills  train  without  a  con- 
ductor, and  without  a  light  on  Its  front,  as 
It  was  being  run  at  the  time;  the  third,  to 
the  negligence  of  the  engineer  of  the  flight 
train;  the  fourth,  to  the  negligence  of  the 
conductor  belcmging  to  the  passniger  train  In 
giving  notice  to  the  train  dispatcher  that  his 
train  was  out  of  the  way  of  other  trains, .  in 
consequence  of  which  the  freight  train  was 
sent  out;  the  fifth,  to  the  negligence  of  the 
train  di^atdier  in  sending  out  the  freight 
train;  the  sixth,  to  the  negligence  of  the  de- 
fendant ^nd  its  employes  in  so  running  the 
passenger  train  that  it  collided  with  the  engine 
of  the  freight  train;  and  the  seventh,  to  the 
negligence  of  the  defendant,  in  so  conducting 
itself  in  and  about  carrying  plaintiff's  intes- 
tate, and  In  and  about  the  management  and 
control  of  the  train  upon  wUch  he  was  being 
carried,  and  in  and  about  the  management 
of  said  freight  train,  that  the  two  trains  col- 
lided, etc.  On  a  former  trial  the  defendant 
withdrew  all  Its  pleas,  and  suffered  a  Judg- 
ment nil  dldt,  contesting  only  the  amount  of 
damages  to  be  assessed  by  the  Jury  under  a 
writ  of  inquiry.  The  verdict  then  returned— 
for  $44,500— was  set  aside  by  the  court  as  ex- 
cessive; but  the  Judgment  nil  didt,  with 
leave  to  execute  a  writ  of  inquiry,  was  not, 
and  has  never  been,  disturbed.  The  last  trial 
—that  upon  which  arose  the  questfons  pre- 
sented by  this  appeal— was  had  solely  upon 
the  writ  of  Inquiry,  the  only  matter  in  issue 
being  the  measure  of  damages  to  be  assessed 
by  the  Jury.  In  discharging  that  duty  the 
Jury  were  authorized  to  look  to  any  negli- 
gence on  the  part  of  the  defendant  or  Its 
employes  which  is  counted  on  in  the  com- 


plaint, and  whldi  conduced  to  the  Injury  com- 
plained of,  or  added  to  the  culpablli^  of  tho 
alleged  acts  and  omissions  which  immediately 
produced  the  disastrous  result;  the  real  and' 
only  inquiry  being  the  degree  of  culpability 
of  the  defendant  or  its  employes  In  respect 
of  the  casualty,  as  averred,  and  the  conse- 
quent meed  of  punishment  that  should  be  In- 
flicted for  the  wrong  done. 

8.  It  is  to  be  observed  that  the  averments  of 
the  complaint,  and  especially  of  the  slxtlx 
and  seventh  counts,  are  sufiSdently  broad  to 
cover,  and  they  do  cover,  aU  negllgenc 
acta  and  omissiiKis  of  the  defendant,  or  of 
any  of  Its  employes.  In  respect  of  the 
movemoits,  the  running,  the  management 
and  coutrol,  of  both  the  trains  which  were 
In  collision,  from  and  Induding  the  start- 
ing thereof  from  Birmingham  to  the  time  of, 
and  induding,  the  collision  between  them. 
If  the  defendant  or  its  employes  were  negli- 
gent in  respect  of  the  signal  g^ven  the  en- 
gineer of  the  passenger  train,  KnsseU,  in 
response  to  which  he  proceeded  on  the'  reg- 
ular nm  of  his  train,  when  the  signalman 
Intended  only  that  he  should  move  out  of 
the  way  of  an  incoming  train,  or  tf  Rnssell 
was  negligent  in  wrongly  interpreting  tho 
signal,  or  if  the  company  was  negligent  In 
falling  to  have  a  night  operator  at  Ens- 
ley,  so  that  RusseU  could  have  gotten 
orders,  and  run  his  train  accordingly  In  safe- 
ty, etc.,  all  this  was  negligence  in  the  man- 
agement, control,  and  running  of  the  pas- 
senger train  on  the  ocoasion  in  question,  and 
is  covered  by  the  averments  of  the  com- 
plaint Whether  all  the  negligence  thus 
charged  In  or  covered  by  the  complaint,  con- 
ceding all  of  It  to  find  support  In  some  as- 
pects of  the  evidence,  was  negligence  which 
proximately  contributed  to  the  injury,  or  was 
so  connected  therewith  as  to  be  proper  for 
the  consideration  of  the  Jury  In  the  assess- 
ment of  damages.  Is  another  question.  In 
approadiing  Its  consideration  it  Is  to  be  borne 
In  mind  that  It  was  defendant's  duty  to  carry 
deceased  safely  from  Birmingham  to  Jas- 
per; that  this  duty  involved  the  highest  de- 
gree of  care,  skUl,  and  diligence  on  the  part 
of  defendant's  employes;  and  that  the  com- 
pany was  liable  for  the  injurious  consequen- 
ces of  the  slightest  negligence  on  their  part. 
It  cannot  be  doubted  that  had  the  passenger 
train  been,  through  the  negligence  of  the 
company  or  Its  servants,  prematurely  sent 
out  of  Birmingham,  and  a  collision  had  oc- 
curred anywhere  along  the  line,  without  any 
other  negligence  than  that  of  the  untimely 
starting  of  the  train,  prima  facie.  Injuries 
resulting  therefrom  to  passengers  would  be 
ascribable  to  that  negligence,  cmd  the  cor- 
poration would  be  responsible.  It  Is  equally 
dear  that  If  the  negligence  of  premature 
departure  of  the  train  from  Birmingham 
furnished  the  occasion,  not  to  say  necessity, 
for  its  return  after  reaching  Ensley  dty,  the 
defendant  would  have  been  liable  for  Injuries 
suffered  by  passengers  in  consequence  of  the 
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train's  returning,  or  attempting  to  return, 
eren  though  the  effort  to  return  was  made 
with  tlie  greatest  ciroumspection,  care,  and 
diligence.  It  is  virtnaUy  conceded  in  this 
case  that  It  was  necessary  for  Russell  to  ear- 
ly his  train  beck  to  Blrmin^iam  after  he 
airlved  at  IMsley  dty,  and  found  that  the 
conductor  and  sleeping  car  had  been  left  at 
the  former  piece.  Rules  of  the  company, 
indeed,  were  adduced  in  evidence,  without 
objection,  as  showing  that  it  was  his  duty 
to  return,  and  pointing  out  the  manner  in 
which  he  should  do  sa  If  be  had  exercised 
due  care  in  so  d<4ng,  and  the  defendant, 
or  odiers  of  its  emiidoyes,  had  not  been 
guHtgr  of  any  negligence  exc^t  in  respect 
of  the  original  departure  of  the  train  from 
Birmingham,  and,  notwithstanding  all  this, 
plaintiff's  Intestate  had  come  to  his  death 
from  some  unforeseen  and  nnaroidable  ac- 
ddent  incidmt  to  the  return  of  the  train, 
it  cannot  be  questioned  that  defendant  would 
be  liable  solely  for  the  original  negligence 
in  starting  the  train  on  its  Journey,  aud  the 
damages  would  be  assessed  with  reference 
to  the  ODlpablllty  of  Hut  negligence.  But 
the  «iglneer,  Russell,  was  lacking  in  requi- 
site care  in  the  maimer  of  backing  his  train 
towards  BirminiB^iam,  and  but  for  this  the 
easnalty,  probably,  would  not  hare  happened 
at  an,  so  that  the  original  negligence  would 
hare  been  innocuous  but  for  this  secondary 
want  of  care  on  the  part  of  the  engineer. 
Should  these  facta  take  from  the  Jury  the 
tight  to  oonslder  the  first  negligence  In  de- 
termining the  degree  of  defendant's  fault  In 
the  premises?  Should  the  Jury,  in  their  ef- 
fort to  find  the  degree  of  defendant's  ooi- 
pabBlty,  for  the  purpose  of  meting  out  com- 
mensurate pimlshment  upon  the  corporation, 
be  oonftned  to  a  consideration  of  the  negli- 
gence which  Buperrened,  and  Immediately 
produced  the  damnifying  result,  to  the  ezclu- 
sioa  of  the  prior  negligence,  which  produced 
the  occasion  for  the  immediate  negligence, 
and  bat  for  which  there  would  have  been  no 
necessity  for  the  passenger  train's  being  in 
a  position  where  the  collision  was  possible? 
We  think  not  While  the  original  negli- 
gence did  not  directly  cause  the  injury,  it 
was  productlTe  of  the  immediate  cause;  and, 
at  least  in  this  character  of  case,  where  the 
qnestlim  Is  entirely  as  to  the  degree  of  cfol- 
pabill^  of  the  defmdant,— the  amount,  so 
to  say,  of  Its  fault,— we  think  the  Jury  should 
be  allowed  to  look  to  the  chain  of  causation, 
to  suocesslye  careless  acts  or  omlsMons,  (the 
earlier  conducing  to,  and  fumishtng  occasion 
for,  the  later,)  in  reaching  their  oondnslon 
as  to  the  sum  of  the  defendant's  culpability  tn 
respect  of  acts  which  should  not  have  been 
committed,  and  wrongtal  omissions  to  act, 
which  led  up  to  the  wrong  actually  d(me,  and 
tot  tf^cdi  they  are  to  infilct  a  Just  measure 
of  punishment,  the  deterrent  end  prerentlTe 
ptuiKwe  of  which  would  cover  as  well  the 
original  and  coDdudve  negligence  as  13ie 
rtnal  and  Immediate  failure  to  obaerre  due 


care.  And  the  foregoing  observations,  and 
our  conclusion  thereon,  are  equally  applica- 
ble to  the  failure  of  the  defendant  to  have 
a  night  operator  at  its  Ensley  telegraph  of- 
fice. If  defendant's  duty  was  to  have  an 
operator  there  for  the  uses  of  its  passenger 
trains,  it  was  guilty  of  negligence,  of  coarse, 
in  falling  so  to  do.  The  evidence  tends  to 
show  that  Russell  would  have  telegraphed  to 
Birmingham  for  orders,  had  there  been  an 
operator  at  Ensley  dty,  and  thus  have  avoid- 
ed the  necessity  of  going  back  there,  or  been 
so  advised  of  the  situation  as  that  be  might 
have  gone  back  without  meeting  the  freight 
train.  Assuming  the  absence  of  the  operator 
to  have  been  negligence  on  the  part  of  the 
defendant.  It  was  but  another  link  in  the 
chain  of  causation  prodndng  the  final  result, 
another  Item  of  wrong  on  the  part  of  the 
defendant  conducing  to  the  death  of  plain- 
tiff's intestate,  and  adding  to  the  culpability, 
by  reference  to  which  the  Jury  were  to  in- 
flict punlBhmait  for  the  death  of  the  de- 
ceased. 

4.  WheQier  the  failure  to  have  a  night  op- 
erator at  this  place  was  negligence  on  the 
part  of  the  defendant  is  a  question  not  pf«- 
sented  by  this  record,  and  whldi  we  do  not 
dedde.  The  only  ruling  made  in  this  connec- 
tion, at  all,  consisted  of  the  court's  refusing 
to  give  the  following  diarge  requested  by 
the  defKidant:  "Even  if  Jury  believe  that 
the  defendant  was  negligent  in  not  having 
a  night  telegraph  station  at  Ensley  at  .the 
time  of  the  acddent,  they  are  not  authorized 
to  award  plaintiff  any  damages  because  of 
such  failure."  It  is  obvious  that  this  charge 
proceeded  solely  on  the  theory,  which  we 
have  hdd  untenable,  that,  conceding  the 
omission  in  question  to  have  been  negligence, 
it  was  too  remote  for  consideration  In  the 
assessment  of  damages. 

5.  The  question  whether  there  was  negli- 
genoe  on  the  part  of  the  defendant  or  its 
employes,  on  any  aspect  of  the  evidence,  in 
the  movement  of  the  passenger  train  out  of 
Birmingham,  is  presented  by  the  record.  The 
evidence  In  this  connection  tended  to  show- 
indeed,  it  did  show  without  oonflict— that  the 
train  started  on  Its  Journey  at  the  signal  of 
a  watchman,  which  the  watchman  intended 
to  mean  that  the  train  riioald  pull  up  out  of 
the  station  so  as  to  allow  another  train— 
tbat  for  which  this  train  was  waiting,  and 
from  which  it  was  to  get  a  sleeping  car— to 
come  In  on  the  same  track,  and  then  to  stop. 
This,  the  evidence  tends  to  show,  was  the 
proper  signal  to  be  made  by  the  watchman 
for  that  movement  It  was  also  the  proper 
signal  for  the  conductor  to  make  for  the 
purpose  of  starting  this  train  on  Its  course 
to  Memphis,  Tenn.  l%e  oouductor  and 
watdiman  were  supplied  with  tiie  same  uni- 
forms, the  same  kind  of  lanterns  for  dg- 
naling  purposes,  and  the  signal  made  by  the 
watdmian  for  the  train  to  move  out  of  the 
way  was  made  in  the  same  way  that  the 
conductor  would  have  signaled  for  the  train 
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to  proceed  on  its  way  to  Memphis.  The  en- 
gineer, It  was  op«i  to  Inference,  In  conse- 
qnence  of  the  similarity  of  the  unlforma, 
the  lanterns,  and  the  manner  of  making  the 
signal,  mlatocdc  the  watcdiman's  signal  for  the 
conductor's,  and,  in  response  to  It  as  such, 
went  out  on  and  along  the  line,  not  discov- 
ering his  mistake  until  he  reached  Ensley 
city.  This  evidence.  In  our  opinion,  tends  to 
show  negligence.  The  facts  of  this  case  dem- 
onstrate that  much  depends  upon  the  correct 
interpretation  of  signals  given  by  watchmen 
and  oonduotoTs,  respectively,  to  engineers,  In 
the  station  at  Blrmlnj^m,  In  respect  of 
moving  th^  trains;  and  it  would  certainly 
be  the  part  of  even  ordinary  care  and  pnt 
dence— much  more,  of  that  highest  diligence, 
BkUl,  and  care  whldi  were  due  In  this  case— 
for  .the  railroad  company  to  provide  some 
means  by  which  the  watchman  and  his  sig- 
nal could  be  distinguished  from  the  con- 
ductor and  bis  signal,  when  tiiere  is  such 
an  important  difference  between  the  orders 
intended  to  be  conveyed  by  them.  The 
charges  requested  on  ttds  part  of  the  case 
are  either  dlrectiy  opposed  to  this  view,  or 
involve  such  a  tendency  to  mislead  the 
Jury  to  the  contrary  ccmdusion  as  to  render 
tbeir  refusal  proper. 

6.  As  baa  bem  stated,  the  seventh  count 
avers,  among  other  facta,  tha/t  the  defendant 
negligently  "conducted  Itself  In  and  about 
the  carrying  of  plaintiff's  intestate."  This 
averment  is  suffidenUy  broad  to  cover  the 
omission  of  any  duty  which  the  carrier  owed 
to  the  passenger,  whether  in  respect  of  the 
care  necessary  in  the  act  of  transportation, 
—the  managem«it  and  control  of  the  train, 
—or  of  the  use  of  suitable  and  safe  means 
of  carriage,- vehicles,  appliances,  roadway, 
and  the  like,— or  in  respect  of  the  employ- 
ment of  competent,  skillful,  and  careful 
servants  in  the  transportaUcm.  Tlierefore, 
It  wajs  competMit,  under  this  allegation,  to 
prove  that  the  defendant  was  negligent  in 
the  employment  of  the  engineer,  Russell, 
or  in  his  retention  in  its  service.  There  was 
evidence  which  tended  to  show  such  negll- 
gencei  Of  this  character  was  tlte  testimony 
of  the  wltneesee  Slade  and  Brlggs  that  the 
former  had  suspended  Russell  a  month  or 
two  before  the  colllalon,  for  drinking,  and 
rqwrted  the  fact  of  suspension,  and  the 
ground  of  it,  to  ihe  latter,  who  had  im- 
mediately reinstated  the  engineer,  and  con- 
tinued him  in  the  service  of  the  company, 
and  the  further  testimony  of  Slade  that 
Russdl  was  a  man  of  intemperate  habits. 
It  was  the  duty  of  Brlggs  to  employ  ea- 
glneers,  and  discharge  them  when  found  to 
be  incompetmt,  or  addicted  to  inebriaticm; 
and  it  was,  of  course,  a  part  of  this  duty  to 
be  on  the  alert;  to  be  careful  and  diligent; 
to  keep  hlms^  advised  of  habits  and 
couisea  of  Ufe  which  tended  to  unfit  an 
otherwise  competent  man  for  the  tvrafting 
service  and  grave  responslbUlties  of  engi- 
neers.  He  was  put  on  notice  of  the  chaise 


that  Russell  was  a  drinking  man.  It  was 
open  to  the  Jury  to  find  that  the  engineer's 
habits  were  intemperate,  and  that  he  was 
drunk  at  the  time  of  the  collision.  Notice 
of  the  charge  imposed  the  duty  of  inquiry 
on  Brlggs.  This  inquiry,  it  is  to  be  pre- 
sumed, would  have  disclosed  Russell's  unfit- 
ness. If  indeed  he  was  unfit,  for  the  post 
of  engineer.  And  there  was  room  on  all 
this  testimony  for  an  inference,  on  the  part 
of  the  Jury,  dth^  that  Brigga  had  been 
negngeut  in  failing  to  make  proper  investi- 
gation, or  that,  having  made  it,  and  ascer- 
tained the  facts  to  be  In  line  with  these 
tendencies  of  the  evidence,  he  was  negllgmt 
in  aUowlng  Russell  to  continue  in  the  s^r- 
Ice  of  the  company.  The  exceptions  to  this 
evld«ice  are  untenable;  and  diarge  9,  re- 
quested for  defendant,  to  the  effect  that 
there  was  no  evidence  that  Brlggs  had  any 
notice  before  the  accident  thatt  RusseU  waa 
not  a  sober  and  competent  man,  was  proper- 
ly refused.  Subsequent  to  this  action  of  the 
court,  however,  the  defendant  requested 
another  charge,  which  was,  in  substance, 
the  same  as  charge  9.  This  the  trial  Judge 
also  declined  to  give,  "and  wrote  thereon 
the  word  'Refused,'  and  signed  his  name 
thereto;  and  the  def aidant  excepted  to  the 
refusal  of  tbe  conrt  to  give  said  charge  to 
the  Jury.  The  couns^  for  plaintiff  there- 
upon stated  In  open  court  that  th^  would 
consult  that  said  charge  be  given  to  tiie 
Jury,  and  the  court  thereupon  erased  from 
said  charge  the  word  'Refused,'  and  wrote 
in  lieu  thereof  the  word  'Given,'  and  read 
said  charge  to  the  Jury."  The  defendant 
thereupon  moved  the  court  to  exclude  from 
the  Jury  the  argument  of  plaintiff's  counsel 
with  reference  to  the  negligence  of  Brlggs 
in  retaining  Russell  in  tbe  service  of  the 
company  after  he  had  notice  that  l^e  latt» 
was  an  Incompetent,  and  not  a  sober,  &x- 
gineer.  The  court  ovMrruled  this  motion, 
and  the  defendant  excepted.  The  refusal 
of  this  charge  in  the  first  instance  was,  aa 
we  have  se^i,  proper.  The  consent  of  the 
pUilntlff  that  It  might  be  given,  whereby 
defendant  lost  the  exception  to  its  refusal, 
did  not  on  this  account  prejudice  the  de- 
fendant, since  the  exception  was  without 
merit  There  was  evidence  tending  to  show 
that  Brlggs  had  notice  of  Russell's  incompe- 
tency, and  thait  he  was  not  a  sober  man. 
This  evidence  the  Jury,  abstractly,  had  the 
right  to  look  to  in  thdr  assessment  of  dam- 
ages. The  court,  by  plaintiff's  consent,  in 
effect,  instructed  them  not  to  consider  tills 
evidence;  that  there  was  no  such  evidence. 
But  acting  without .  consent,  on  lt»>  own  re- 
sponsibility, so  to  speak,  the  court.  In  refus- 
ing to  exclude  the  argument  of  counsel 
based  on  this  evidence,  in  effect  said  to  the 
Jury  that  they  might  consider  that  argu- 
ment, and,  of  necessary  consequence,  tbe  ev- 
idence upon  which  it  proceeded.  These  at- 
titudes taken  by  the  court  were  Inconsist- 
ent with  each  other.   The  Jury  oonld  not 
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comply  wlttt  both  these  diverse  directions 
•f  tbe  conrt.  If,  however,  they  acted  upon 
the  charge,  and  eliminated  the  evidence  In 
qnestkHi  from  their  ddlberationa  uptm  the 
eaaie,  the  defendant,  of  course,  could  not 
oomidain.  The  diaige  was  requested  by  It, 
and  obedloice  to  the  Instruction  was  tieaa- 
fidal  to  It  If,  on  the  other  joand,  (he  Jury 
took  into  consideration  this  evidence,  and 
the  argument  of  counsel  upon  it,  as  the  re- 
fusal of  the  court  to  exclude  that  argument 
tended  to  allow  them  to  do,  it  Is  dear  that 
the  defendant  sustained  no  legal  injury 
from  thieir  so  doing,  since  the  evidence,  In 
point  of  fact,  was  In  the  case,  the  argument 
was  a  Iegltlma4«  one  upon  it,  and,  abstract- 
ly considered,  tlie  Jury  had  a  right  to  looik. 
to  it  in  the  light  of  its  proper  exposition  in 
nitpuaeat,  in  tiieir  assessment  of  damagea 
Tlie  tefosal  of  the  court  to  exclude  the  argu- 
ment was  not  even  technically  erroneous, 
except  by  reference  to,  and  because  of,  Uie 
erroneous  instruction  In  defendant's  ftivor 
as  to  the  ncmexistence  of  the  evideace  upon 
wtdch  the  argument  was  baaed.  And  to 
hold  that  such  refusal  involved  reverrible 
error  would  be  to  decide  the  case  for  the 
defoidant  because  the  court  had,  at  its  re- 
quest, given  an  erroneous  charge  in  its 
favor;  to  reYerae  the  Judgment  against  tlie 
defendant  really  for  no  other  reason  than 
that  t^e  trial  conrt  had  ruled  more  fttvor^ 
ably  to  it  than  the  law  warranted;  and  to 
deprive  tiie  plaintifl  of  ber  Judgmott,  not 
for  any  error  prejudicial  to  defendant,  not 
because  the  Jury  possibly  considered  mat- 
ters which  were  not  proi>erIy  before  them, 
but  because  of  an  error  prejudicial  to  her, 
which  tended  to  exclude  from  the  Jury  the 
evidence  which  it  was  proper  for  them  to 
consider  in  the  determination  of  the  issue 
submitted  to  them.  Another  view:  To  put 
the  case  in  the  strongest  nght  for  Uie  de- 
fendant, here  are  two  Instructions  on  the 
same  point,  inconsistent  with— in  fact  di- 
ametrically opposed  to  — ea(di  other.  The 
one  is  favorable  to  the  pUdntUT,  and  ttea 
from  error.  The  only  error  Involved  Is  that 
favorable  to  the  defendant,  and  of  course  it 
will  not  be  heard  to  complain. 

Gtiaige  8,  requested  by  defendant,  to  the 
effect  that  there  was  no  negligence  on  the 
part  of  the  waitchman,  MulUns,  shown  Xty 
the  evidence,  was  properly  refused.  There 
was  room  for  Inference  to  be  drawn  by  the 
Jury  that  he  was  not  sufficiently  careful  in 
giving  the  signal  to  the  engineer,  from  the 
tact  that  the  signal  given  did  not  conv^ 
to  the  latter  the  meaning  it  was  Intended  to 
convey. 

While  it  la  veiy  true  that,  in  the  assess- 
ment  of  damages  In  this  case,  no  lnflu«ice 
should  have  been  accorded  by  the  Jury  to 
the. fact  that  the  defendant  is  a  oorpora- 
tlfflu,  tt  was  not  the  court's  duty  to  have  so 
mstmoted  them,  tbaagb,  bad  such  Instruc- 
don  been  given,  no  error  would  have  been 
■ommltted.   The  court  cannot  assume  that 


the  Jmy  will  make  an  insidious  and  unau- 
thorized discrimination  against  either  party 
because  of  corporate  character,  or  of  any 
other  personal  attribute,  status,  or  charac- 
teristic, and  is  under  no  obli^^tion  to  go 
into  the  field  of  speculation  respecting  ex- 
traneous and  Illegitimate  considerations  that 
may  by  possibility  operate  on  the  minds  of 
the  Jury,  and  guard  them  against  such  con- 
slderationa.  Instructions  of  tills  kind  are  in 
the  nature  of  arguments,  and  may  well  be 
refused. 

Charges  4, 15, 18, 20,  and  22,  requested  by  de- 
fendants, are,  in  substance,  that  different 
.measures  of  damages  should  be  assessed,  in 
this  class  of  actions,  according  as  the  evi- 
dence shows  negligence  on  the  part  of  the 
corporation  Itself,  or  merely  on  the  part  of  Its 
employes;  the  contention  being  that  less 
punishment  should  be  visited  on  the  corpora- 
tion for  the  fault  of  its  servants,  merely, 
than  would  be  proper  where  what  Is  called 
"corporate  negligence"  Is  shown.  It  might 
be  a  sufficient  reply  to  this  proposition  to  say 
that  the  statute  makes  no  such  distinction  be- 
tween a  defendant  corporation,  on  the  one 
hand,  and  the  defendant's  servants  or  agents. 
The  fault  of  either  entails  the  same  liability. 
Code,  §  2589.  But  pertiaps  a  more  satlsfacto- 
ty  reply  may  l>e  rested  on  the  consideration 
that  in  this  class  of  actions,  where  the  wrong 
complained  of  produces  tlie  death  of  one 
who  is  not  an  employe  of  the  defendant 
corporation,  there  can  be  no  such  thing  as 
ne^gence  of  a  servant  which  is  other,  for  all 
practical  purposes,  than  the  negligence  of 
the  master  and,  e  converse,  no  such  thing  as 
corporate  negligence  which  Is  not  essentially 
the  negligence  of  its  agents  or  servants.  The 
distinction  between  corporate  negligence  and 
negligence  of  servants  of  a  corporation  be- 
longs to  another  branch  of  the  law.  It  Is  a 
part  of  the  doctrine  of  the  common  law 
tliat  employes  assume  the  risks  of  the  service 
they  enter  upon,  and,  among  the  rest,  the 
daiigers  Incident  to  the  negligence  of -fellow 
servants.  This  doctrine  Involved  a  determina- 
tion as  to  who  were  fellow  servants,  and 
who  were  not,  in  passing  on  the  questicn  of 
the  master's  liability  for  the  negligence  of 
one  agent,  resulting  In  Injury  to  another; 
and  where  the  negligence  complained  of  was 
committed  by  an  agent  or  servant  charged 
with  the  performance  of  a  duty  which  rested 
on  the  master,  as  such.  It  was  said  that  this 
was  the  master's  negligence,  though  In  fact 
committed  by  a  servant,— not  that  of  a  fellow 
servant,— and  hence  that,  notwithstanding 
the  exemption  of  the  master  generally  from 
responsibility  for  the  negligence  of  his  serv- 
ants, resulting  in  Injury  to  another  servant, 
he  would  In  such  case  be  liable.  And  so, 
where  the  master  is  a  corporation,  the  negli- 
gence of  a  servant  in  discharging  a  duty 
which  rests  on  the  master  Is  called  "corpo- 
rate negligence,"  solely  in  contradistinction  to 
"fellow-servant  negligence;"  that  Is,  It  Is 
negligence  for  which  the  corporation  la  liable, 
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although  In  all  cases  that  of  an  agent  of  the 
corporation,  and  by  this  fact  distinguishable 
from  "fellow-servant  negligence,"  for  which 
the  corporation  Is  not  liable  at  common  law. 
But  these  distinctions,  and  the  phrases  In 
which  they  are  expressed,  as  "corporate 
duty,"  "corporate  negligence,"  and  the  like, 
have  never  been  recognized,  and  have  never 
obtained,  In  the  law  applicable  to  the  rights 
and  remedies  of  strangers  to  the  corporation, 
or  of  passengers  bting  transported  by  a 
common  carrier  corporation,  for  Injuries  suf- 
fered through  the  negligence  of  corporation 
servants.  In  these  cases  there  Is  no  question 
as  to  fellow  servants.  The  corporation  Is 
as  much  liable  for  the  negligence  of  one 
servant  as  any  other.  Each  servant  la  dis- 
charging the  duties  of  the  corporation  In  the 
same  sense  as  every  other  one.  The  negli- 
gence of  the  company's  highest  agent  is  no 
more  that  of  the  cwporatlon,  with  respect 
to  strangers  and  passoigers,  than  that  of  the 
manual  laborer  In  its  service.  And  since  no 
corporation  can  act  except  through  agents, 
and  no  negligence  can  be  Imputed  to  the 
corporation  except  In  respect  of  acts  or 
omissions  of  agents,  there  can,  in  the  nature 
of  things,  be  no  corporate  negligence  which 
Is  not  essentially  the  negligence  of  Its  agents. 
The  giving  of  the  Instructions  under  con- 
sideration would  have  been,  therefore,  toi 
tell  the  Jury  that  they  should  punish  the 
corporation  less  severely  for  the  negUgence 
of  one  agent  than  for  that  of  another;  that, 
for  Instance,  the  negligence  of  the  corpora- 
tion's agent  whose  duty  It  was  to  supply  con- 
ductors and  watchmen  with  unLforms  and 
lanterns,  (whldi  would  be  a  corporate  duty 
under  the  law  governing,  Inter  se,  the  re- 
lation, etc.,  of  the  company  and  Its  em- 
ployes,) justified  the  Infliction  of  greater  pun- 
ishment than  the  negligence  of  the  engineer 
In  causing  the  terrible  collision  shown  by 
the  evidence,  or  that  the  mere  Inadvertence 
of  a  master  mechanic  in  falUng  to  discharge 
an  en^eer  was  more  culpable  than  omis- 
sions of  manifest  duty  on  the  part  of  an 
engineer,  producing  the  death  of  several 
people.  The  argument  in  support  of  these 
charges  seems  to  proceed  on  the  idea  that  In 
one  case  the  negligence  would  be,  personally, 
that  of  the  company,  and  that,  therefore, 
greater  punishment  should  be  Inflicted,  and 
In  the  other  It  is  the  fault  of  an  employe, 
merely,  and  therefore  less  punishment  should 
be  Imposed.  The  fact  is  that  In  both  cases- 
la  all  cases.  Indeed— the  punishment  Is  vi- 
carious. The  fault  is  the  servant's,  whether 
he  be  of  high  or  low  degree,  and  for  his  fault 
his  employer,  the  corporation.  Is  vicariously 
punished. 

Charge  6,  to  the  effect  that  there  was  no 
evidence  in  the  case  of  corporate  negligence, 
—"that  Is,  of  the  defendant  Itself,  as  a  cor- 
poration, or  of  Its  governing  officers,"— was 
properly  refused,  on  considerations  last  above 
adverted  to,  as  well  as  others,  not  necessary 
to  be  gone  Into.    It  could  make  no  possible 


difference.  In  the  assessment  of  damages, 
whether  there  was  evidence  of  sach  neg- 
ligence or  not. 

There  was  other  negligence  of  the  engineer, 
Russell,  cotmted  on  In  the  complaint,  and 
finding  lodgment  in  the  evidence,  than  that 
hypothesized  ^i  charge  7,  and  for  this  reason 
alone  that  charge  was  proiterly  refused. 

The  charge  numbered  16,  to  the  effect 
that,  unless  the  Jury  believe  from  the  evi- 
dence that  the  witness  Spanler  told  them 
the  truth,  they  ou^^t  to  find  that  Russell 
was  neither  drunk  nor  drinking  at  the  time  of 
the  collision,  was  misleading,  in  that  this 
witness  testified  to  other  facts  than  with 
reference  to  Russell's  drinking,  and  the  jury 
had  the  rii^t  to  believe  him  in  respect  of 
the  drinking,  although  they  did  not  believe  he 
had  told  the  truth  throu^out  his  testimony. 
The  tendency  of  the  charge  was  to  deny 
them  this  right.  The  charge  was  also  argu- 
mentative. 

Charges  17  and  23,  refused  to  the  defend- 
ant; were  Intended  to  have  the  jury  consider 
the  fact  of  the  p«idency  of  other  suits 
against  the  defendant  for  deaths  of  other 
persons  than  plaintiff's  Intestate,  resulting 
from  the  collision  in  which  the  latter  was 
killed,  In  reductlcm  of  the  damages  they 
might  otherwise  assess  in  this  case.  We  may 
put  the  case  on  the  bads  contended  for  by 
appellant's  coimsel,  which,  indeed,  must  be 
conceded  to  result  from  the  fixed  construc- 
tion of  section  2589  of  the  Code,— the  "homi- 
cide act," — and  consider  this  purely  an  action 
to  punish  the  defendant  for  negligently  caus- 
ing the  death  of  plaintiff's  intestate,  without 
subscribing  to  the  proposition  of  these  char- 
ges. So  viewing  the  nature  of  the  case,  that 
proposition  is  that  where  a  wrongful  act 
produces  the  death  of  two  or  more  persons, 
and  the  wrongdoer  is  proceeded  against  sep- 
arately for  each  homicide,  he  may,  on  a  trial 
for  the  homicide  of  one  man,  introduce  the 
fact  that  he  at  the  same  time,  and  by  the 
same  act,  Idlled  another,  or  other  men,  and  is 
being  prosecuted,  and  will  probably  be  con- 
victed and  punl.shed,  therefor,  to  lessen  the 
punishment  to  be  Inflicted  In  tae  case  being 
tried.  This  cannot  be,  and  is  not,  the  law. 
The  charges  were  properly  refused. 

Several  of  defendant's  requests  for  Instruo- 
llons  proceed  on  the  theory  that  a  recovery, 
mider  section  2589  of  the  Code,  is  limited  to 
actual  damages  sustained  by  the  surviving 
relatlve»— distributees — of  the  deceased,  un- 
less the  jury  find  that  the  casualty  was  the 
result  of  wantonness,  willfulness,  or  the  like, 
on  the  part  of  those  against  whom  negligence 
is  charged.  This  is  not  the  law,  as  has  been 
recently  reaffirmed  by  this  court  Railroad 
Co.  V.  Freeman,  (Ala.)  11  South.  Rep.  800. 

The  verdict  of  the  jury  was  not  excessive. 
Without  undertaking  to  formulate  any  rule 
on  the  subject,  we  feel  safe  In  the  oon- 
duslon  that  the  damages  assessed  in  this 
case  were  not  disproportionate  to  defendant's 
oulpability  la  causing,  as  shown  by  the  evi- 


Digitized  by 


Google 


Ala.) 


KANSAS  CITY,  M.  &  B.  B.  CO.  v.  PHILLIPS. 


65 


dence,  the  death  of  plaintUTB  inteetate.  We 
find  no  error  In  the  record,  and  the  Judg- 
ment of  the  olrcuit  court  Is  affirmed. 


(98  A.UL   1S9) 

KANSAS  CITY,  M.  &  B.  R.  GO.  V 

PHILLIPS. 

(Suiveme  Court  of  Alabama.    April  26,  1893.) 

OBJICTIONS  to  EtIDBNCB  —  WHSN  ilkDB  —  Car- 
HIBBS— ISJDBT  TO  PASSBNOBB'—  PumTIVB  DAM- 

AOEs — Question  fob  Jobt  — Jvdioiai.  JNotioe — 
MoRTAUTT  Tables — iNSTKOcrioNa — New  Tbial. 

1.  An  objection  to  evidence,  b7  motion  to 
exclude,  comes  too  late  when  not  made  until  the 
eridence  ia  closed,  and  the  case  partly  argued. 

2.  An  instmcrtion,  in  an  action  against  a 
railroad  company  for  personal  injuries,  that 
there  is  no  eridence  that  defendant  was  guilty 
of  "corporate  negligence,"  is  properly  refused 
since  when  the  injured  person  is  a  third  party, 
and  not  an  employe  of  the  company,  the  neg- 
ligence of  any  agent  is  the  negligence  of  the 
company: 

3.  Where  the  evidence  shows  that,  before 
the  injnry,  plaintifiF  earned  $100  per  month, 
and  tiMt  he  has  been  unable  to  do  any  work 
since,  an  instruction  that  only  nominal  dam- 
ages for  the  difference  in  such  earning  capacity 
can  be  allowed  is  properly  refused. 

4.  The  evidence  showed  that  the  oigineer 
throngh  whose  negligence  the  accident  occurred 
was  nnder  contract  not  to  go  into  a  saloon,  or 
drink  whisky,  while  in  defendant's  "employ." 
HM,  that  he  was  in  such  employ  during  the  in- 
to^al  from  his  arrival  at  a  terminus  of  the 
road  on  one  day  until  his  departure  therefrom, 
on  the  next  day. 

5.  It  appeared  that,  on  the  ni^t  of  the 
injnry,  plamtiff  was  a  passenger  on  defend- 
ant's train;  that,  while  the  train  was  waiting 
at  a  certain  station  for  the  arrival  of  a  train 
from  which  it  was  to  receive  a  sleeper,  the  sta- 
tion master  signaled  the  engineer  to  "pull  out," 
and  make  room  for  the 'incoming  train;  that 
the  station  master  wore  a  uniform  similar  to 
the  conductor's,  carried  a  similar  lantern,  and 
used  a  signal  similar  to  that  given  by  the  con- 
ductor when  about  to  leave  the  station;  that 
the  engineer,  thinking  the  station  master  was 
his  conductor,  left  the  station  without  him,  or 
the  extra  sleeper,  and  did  not  discover  ills  mis- 
take until  he  reached  the  next  station;  that, 
there  being  no  night  operator  at  such  station, 
the  engineer,  without  placing  a  light  on  the 
rear  car,  attempted  to  back  his  train  to  the 
last  station  to  get  the  conductor  and  extra 
sleeper;  that  while  on  the  way  the  train  collid- 
ed with  a  freight  train,  whereby  plaintiff  was 
injured.  HeU,  that  the  question  of  punitive 
damages  was  for  the  jury. 

6.  The  court  will  take  jndidal  notice  of 
mortality  tables  showing  the  natural  expectan- 
cy of  duration  of  one's  life  at  a  given  age. 

7.  Where  defendant  requests  certain  in- 
structions, which  are  refused,  and  so  marked 
by  the  court,  but  afterwards  plaintiff  consents 
that  they  be  given,  and  the  court  so  marks  and 
KiTes  them,  the  defendant  cannot  complain. 

8.  A  new  trial  on  the  ground  of  newly- 
ascovered  evidence  will  be  denied,  though  such 
evidence  is  material,  where  it  appears  that, 
within  a  week  after  verdict,  petitioner's  coun- 
sel, by  his  own  diligence,  and  not  by  accident  or 
voluntary  disclosure,  discovered  the  same. 

9.  A  new  trial  on  the  ground  of  miscon- 
duct of  bailiff  and  jury  will  be  granted  where 
it  appears  that,  after  they  had  been  out  over 
eight  hours,  and  were  unable  to  agree,  they 
naked  the  bailiff  how  long  the  judge  would  keep 
'hem  together,  to  which  he  replied  that  he  did 
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not  know,  but  supposed  unjil  Saturday,  or  un- 
til the  court  adjourned;  that  some  of  the  jury 
understood  him  to  say  eight  days,  and  one 
made  affidavit  to  that  effect;  and  that  within 
an  hour  a  verdict  was  returned. 

Appeal    from   dty  coort  of   Birmingham; 
WllUam  W.  Wilkerson,  Judge. 

Action  by  Si.  M.  Phillips  against  the  Kan- 
sas City,  Memphis  &  Birmingham  Railroad 
Company  for  personsil  Injuries  resulting  from 
defendant's  negligence.    Judgment  for  plaln- 
tUT  for  $6,500.    Defendant  appeals.     Reversed. 
The  accident  out  of  which  the  present  suit 
arose  was  the  some  as  that  stated  In  the  case 
of  Railroad  Co.  v.  Sanders,  13  South.  Eep. 
57,  and  the  material  facts,  as  shown  by  the 
bill  of  exceptions  In  this  case,  are  substan- 
tially the  same.    There  was  evidence  Intro- 
duced tending  to  show  the  plaintiff's  earning 
capacity  before  the  Injury,  and  his  condition 
after  the  Injury.    Upon  the  cross-examination 
of  Brlggs,  who  was  the  master  mechanic  of 
the  defendant,  he  testified  that  "there  Is  a 
clause  In  the  blank  application  made  by  en- 
gineers for  employment  with  the  defendant 
in  which  he  pledges  himself  not  to  go  Into 
saloons,  or  drink  whisky,  while  he  is  in  the 
employ  of  the  defendant"    Russell  also  tes- 
tified that  this  pledge  was  in  force  when  the 
acddeht  occurred.    It  is  not  deemed  neces- 
sary to  notice  In  detail  the  rulings  of  the 
court  upon  the  evidence.    Upon  the  Introduc- 
tion of  all  the  evidence  the  defendant  re- 
quested the  court  to  give  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
refusal  to  give  each  of  them  as  asked:    (1) 
"There  Is  no  evidence  that  tends  to  show  that 
the  defendant  has  been  guilty  of  any  corpo- 
rate negligence  that  contributed  to  the  col-, 
llslon."    (2)  "Under  the  evidence  In  this  case 
the  Jury  are  not  authorized  to  award  more 
than  nominal  damages  for  the  difference  In 
the  earning  capacity  of  the  plaintiff  before 
and  after  his  Injury,  caused  by  his  Injury, 
even  If  you  find  there  is  such  difference  in 
plaintiff's  earning  capacity."    (3)  "The  court 
charges  the  jury  that  when  Russell  turned 
Ills  engine  over  to  a  hostler  on  the  evening 
testified  to  by  Slade,  and  came  out  on  the 
street,  went  hito  Wise's  saloon,  and  took  a 
drink  testified  to  by  SUide,  Russell  was  not  In 
the  service  of  the  defendant,  and  his  so  doing 
was  not  a  violation  of  the  obligation  which 
Russell  took  when  he  was  employed  by  the 
defendant"    (4)  "The  Jury  are  not  authorized 
to  award  punitive  damages  in  this  case."    (6) 
"Although  there  are  tables  showing  the  pres- 
ent value  of  annultiee,  at  eight  per  cent  in- 
terest on  a  single  life,  at  pUiIntlff's  age,  yet 
the  court  cannot  take  Judicial  notice  of  what 
such  tables  show;    and,  there  being  no  evi- 
dence to  enlighten  you  oa  this  subject,  I 
cliarge  you  that  under  the  evidence  In  this 
case,  you  cannot  award  the  plaintiff  any  dam- 
ages for  his  future  inability  to  work  and 
earn  money,  even  if  you  find  there  la  avOi 
future  inability."   (6)  "To  determine  the  prcs- 
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ent  value  of  aimiilty  for  a  period  not  longer 
than  plaintiff's  expectancy  of  life,  considering 
the  uncertainty  of  Uf  e,  and  that  plaintiff  may 
die  at  any  time,  estimating  such  annuity  at 
what  bis  power  to  labor  and  earn  money  has 
been  lessened  by  reason  of  his  alleged  perma- 
nent Injury,  If  it  has  been  so  lessened,  in- 
Tolves  an  Intricate  and  difficult  calculation; 
and.  If  you  cannot  make  such  calculation,  you 
cannot  award  the  plaintiff  any  damages  for 
his  future  Inability  to  worfe  and  earn  money. 
If  you  believe  he  has  any  such  disability." 
The  defendant  also  requested  the  court  to 
give  to  the  jury  the  Ave  written  charges 
which  are  hereinafter  copied.  ni>on  the 
court's  refusal  to  give  each  of  these  charges, 
and  after  he  had  written  In  Ink  on  each  of 
thenn  the  word  "Befused,"  the  counsel  for 
plaintiff  stated  in  open  court  that  they  would 
consent  that  each  of  the  charges  that  were 
refused  should  be  given  to  the  Jury.  There- 
upon the  court  erased,  by  drawing  a  pencil 
throuj^  It,  the  word  "Refused,"  and  wrote 
upon  each  of  the  charges  the  words  "Given 
by  consent"  The  defendant  separately  ex- 
cepted to  the  said  action  of  the  court  in  re- 
gard to  each  of  said  written  charges  so  re- 
quested by  the  defradant  Said  charges  are 
as  follows:  (1)  "If  the  Jury  should  find  for 
the  plaintiff,  in  estimating  tbe  plaintiff's  dam- 
ages for  his  diminished  capacity  to  earn  a 
livelihood  by  reason  of  his  injury,  tf  the  Jury 
believe  he  Is  entitled  to  any  such  damages, 
the  measure  of  such  damages  would  be  the 
present  value  of  an  annuity  equal  in  amount 
to  the  amount  the  Jury  find  to  be  the  annual 
diminution  in  plaintUTs  capacity  to  earn  a 
livelihood  by  reason  of  his  Injury,  for  a  peri- 
od not  longer  than  the  expectancy  of  plain- 
tUTs life;  and  unless  the  Jury  can  determine 
from  the  evidence,  or  their  own  knowledge, 
what  the  present  value  of  such  an  annuity 
would  be,  they  are  not  authorized  to  award 
the  plaintiff  any  damages  arising  from 
such  diminished  caipaclty  to  earn  a  live- 
lihood." (2)  "The  court  <aiarges  the  Jury 
that  when  Russell  turned  his  loigine  over  to 
a  hostler  on  the  evening  testified  to  by  Slade, 
and  came  out  en  the  street,  and  went  Into  the 
saloon  of  Wise,  and  took  the  drink  testified 
to  by  Slade,  RusseU  was  not  In  the  service 
of  defendant."  (3)  "It  Is  the  duty  of  the  Jury, 
before  they  award  plaintiff  any  damages  for 
bis  dlmtoished  capacity  to  earn  a  livelihood 
by  reason  of  his  injury.  If  the  Jury  believe 
from  the  evidence  that  the  plaintiff  Is  entitled 
to  such  damages,  to  calculate  the  present 
value  of  an  annuity  equal  in  amount  to  the 
amount  the  Jury  may  find  from  the  evidence 
to  be  the  amount  which  would  compensate 
plaintiff  for  his  diminished  capacity  to  earn 
a  livelihood  for  a  period  of  one  year,  and  con- 
tinuing during  a  period  not  greater  than  the 
plaintiff's  expectancy  of  life,  considering  the 
uncertainty  of  life,  and  the  fact  that  plain- 
tiff may  die  at  any  time;  and  U  the  Jury  are 
unable  from  the  evidence^  and  their  own 


knowledge,  to  calculate  the  present  value  of 
such  an  annuity,  they  are  not  authorized  to 
award  plaintiff  any  damage  for  such  dimin- 
ished capacity  to  earn  a  livelihood."  (4)  "The 
measure  of  damage  for  plaintiff's  diminishing 
capacity  to  earn  a  livelihood,  If  the  Jury  be- 
lieve the  plaintiff  is  entitted  to  such  damage. 
Is  such  a  sum  as,  if  put  out  at  compound  in- 
terest at  the  legal  rate,  would  Just  sufilce  to 
pay  the  plaintiff  an  annuity  equal  in  amount 
to  the  amount  the  Jury  may  find  from  the  ev- 
idence would  compensate  tiie  plaintiff  for  one 
year  for  his  diminished  capacity  to  earn  a 
livelihood,  and  for  a  period  of  time  not  great- 
er than  the  plaintiff's  expectancy  of  life,  con- 
sidering the.  uncertainty  of  Uf e,  and  the  fact 
that  the  plaintiff  may  die  at  any  time."  (jS) 
"If  you  should  find  for  the  plaintiff,  in  esti- 
mating the  damages  the  plaintiff  would  be  en- 
titied  to  for  his  future  inability  to  work  and 
earn  money,  I  <diarge  yon  he  would  be  enti- 
tied  to  the  present  value  of  an  annuity  for  a 
period  not  longer  than  his  expectancy  of  Ufe, 
estimating  such  annuity  at  what  his  power 
to  labor  and  etim  money  has  been  lessened 
by  reason  of  his  alleged  permanent  injury; 
and,  there  being  no  evidence  showing  what 
the  present  value  of  such  an  annuity  is,  you 
cannot  award  the  plaintiff  any  damages  for 
his  future  Inability  to  work  and  earn  money." 
After  the  rendition  of  the  Judgment  the  de- 
fendant moved  the  court  for  a  new  trial,  as- 
signing several  grounds  therefor.  The  princi- 
pal grounds  for  the  motion  for  a  new  trial 
are  sufficiently  stated  in  the  opinion.  The 
court  overruled  this  motion,  and  the  defend- 
ant duly  excepted. 

Wallace  Pratt  and^  Hewitt,  Walker  &  Por- 
ter, for  appellant  Bowman  &  Harsh,  tor  ap- 
pellee. 

HEAD,  J.  This  is  an  action  for  damages 
for  personal  injuries  sustained  by  appellee, 
as  a  passenger,  by  a  collision  of  trains  on 
appellant's  road.  On  the  main  case  the 
questions  arising  for  decision  grow  out  of  ex- 
ceptions to  testimony  and  charges  given  and 
refused.  Appellant's  counsel  insist  specially, 
in  argument  upon  one  only  of  the  objections 
to  testimony,  and  we  will  not  comment  on 
them  in  detalL  We  have  carefully  examined 
and  considered  them  all,  and  find  none  well 
taken.  If  it  was  illegal  for  plaintiff  to  prove 
by  the  witness  Dr.  Wilson,  on  cross-examina- 
tion, that  be  was  the  employed  physician  of 
another  railroad  company,  no  objection  was 
made  to  It  until  after  the  evidence  was 
dosed,  and  the  case  partially  argued,  when 
defendant  moved  to  exclude  It  We  think 
it  was  then  too  late  to  Insist,  4s  a  legal 
right,  upon  its  exclusion.  If  It  was  Illegal  its 
exclusion  rested  In  the  discretion  of  the 
court  at  that  stage  of  the  trial  1  Thomp. 
Trials,  8  T15. 

The  first  charge  requested  by  the  de- 
fendant was  that  there  was  no  evidence 
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that  tends  to  ahow  that  the  defendant  has 
been  guilty  of  any  corporate  negligence  that 
contributed  to  the  Injnry.  For  a  dlsposltloD 
of  this  question  we  refer  to  what  we  said  in 
teference  to  a  similar  charge  In  the  case  of 
Bailroad  Co.  ▼.  Sanders,  13  South.  Rep.  S7, 
(&t  the  presoit  term.)  "Ihe  charge  was  prop- 
erly refused. 

There  was  eTldence  tending  to  show  that 
plaintiff,  prior  to  injury,  was  capable  of 
earning  $100  per  month  and  that  his  serr- 
Ices  were  worth  that  mucti,  and  tbat  after 
the  Injury  he  was  unable  to  attend  to  any 
business,  or  do  any  work,  up  to  the  time  of 
the  trial,  wherefore  the  second  charge  re- 
quested was  manifestly  bad. 

The  testimony  of  the  witness  Briggs  tends 
to  show  that  Russell,  the  engineer  of  defend- 
ant, who  was  charged  with  negligence  caus- 
ing plaintiff's  injury,  was  under  a  contract 
and  duty  not  to  go  into  saloons,  or  drink 
whisky,  while  in  the  "employ"  of  defendant 
The  defendant's  third  diarge  would  construe 
this  to  mean  that  Russell  was  not  in  the 
employ  of  deTendant  during  the  Interral 
firom  bis  anlTal  in  Birmingham,— a  terminus 
of  the  road,— on  one  day,  until  his  departure 
therefrom,  on  the  next,  in  the  service  of  the 
comitany.  Obviously,  such  is  not  the  mean- 
ing of  tiie  contract. 

Under  the  facts  of  Ihla  case,  It  was,  at 
least,  a  question  for  the  Jury  whether  puni- 
tive damages  should  be  awarded  or  not  It 
has  been  too  long  and  well  settled  to  be  now 
overturned  tbat  punitive  damages  may  be 
awarded  against  the  master  for  the  acts  and 
omissions  of  the  servant  although  the  mas- 
ter, aside  from  the  conduct  of  the  servant 
may  be  entirely  blameless.  We  are  not 
unmindful  of  the  forcible  argument  of  ap- 
pellant's counsel  in  opposition  to  this  view. 
We  have  duly  considered  the  argument  'but 
cannot  follow  it  without  departing  from  the 
general  current  of  the  law,  as  it  is  declared 
everywhere,  so  far  aa  we  are  advised.  The 
fourth  charge  was  t]ierefore  properly  re- 
fused. 

In  McDonnell  v.  Insurance  Ck>.,  85  Ala.  401, 
5  South.  Rep.  120,  we  held  that  the  court 
will  take  Judicial  notice  of  the  mortality 
tables  showing  the  natural  expectancy  of 
duration  of  one's  life  at  a  given  age.  On 
that  authority,  charge  6  was  bad,  and  prop- 
erty refused. 

We  ruled  charge  6  bad  in  Railroad  Co.  v. 
Davis,  (Ala.)  12  South.  Rep.  786,  (at  the 
present  term,)  and  have  no  doubt  of  the  cor- 
rectness of  that  ruling. 

We  have  carefully  examined  charges  num- 
bered 1.  2,  3,  4,  and  5,  which  the  court  at 
first  refused,  and  afterwards  gave,  by  con- 
sent of  the  plaintiff,  marking  thereon  "Given 
by  consent"  and  find  tbat  each  of  them  was 
properly  refused.  The  defendant  cannot 
complain,  therefore,  that  they  were  after- 
wards given  by  consent  and  so  marked.  We 
do  not  declare  what  our  ruling  would  be  if  a 


good  charge  had  been  so  refused,  and  then 
given,  and  so  marked. 

The  defendant  moved  the  court  for  a  new 
trial  on  sevetal  grounds  spedfled  in  the  mo- 
tion, among  them,  newly-discovered  evi- 
dence, and  misconduct  of  the  Jury,  and  the 
baUlff  having  them  in  charge. 

1.  The  newly-discovered  evidence  relied  on, 
as  set  out  in  the  affidavits  in  support  of  the 
motion,  is  certainly  very  material  to  the  In- 
quiry of  the  extent  of  plolntLff's  Injury,  and 
it  is  not  cumulative  of  other  testimony  in- 
troduced by  the  defendant  The  real  ques- 
tion upon  this  branch  of  the  motion  is 
whether  that  degree  of  diligence  which  the 
law  exacts  to  discover  and  produce  the  evi- 
dence at  the  trial  was  exercised.  The  law 
is  very  strict  in  this  regard.  Trials  and 
Judgments  will  not  be  set  aside,  and  litiga- 
tion revived,  to  let  in  new  evidence,  except 
upon  a  clear  showing  of  the  importance  of 
the  evidence,  and  a  high  degree  of  diligence 
on  the  part  of  the  movant  to  discover  and 
produce  It  on  the  trial.  Tlie  new  evidence 
consists  In  the  testimony  of  several  persons, 
going  to  show  that  the  plaintiff  suffered, 
long  before  the  railroad  collision,  with  the 
urinary  troubles  which  he  claimed,  in  the 
lawsuit  resulted  from  Injuries,  received  by 
that  ooUlsion.  The  affidavit  of  diligence  is 
made  by  one  Crater,  an  attorney  and  claim 
agHit  of  the  defendant  who  states  that  al- 
most continuously  since  the  accident  on  the 
25th  day  of  October,  1890,  to  the  time  of  the 
trial,  in  June,  1S91,  he  and  others  employed 
by  him  were  diligently  engaged  in  investi- 
gating the  claims  and  demands  of  the  vari- 
ous persons  claiming  to  have  received  in- 
juries In  the  collision,  and  diligently  Inquired 
into  and  investigated  as  to  the  injuries  plain- 
tiff claimed  to  have  received,  whether  actu- 
ally received  at  said  time,  or  at  all,  or  were 
Injuries  and  complaints  or  ailments  with 
which  he  had  been  suffering  or  afflicted  long 
prior  to  the  date  of  said  collision;  that  about 
00  days  prior  to  the  date  of  the  affidavit  he 
first  learned  (except  such  information  as 
given  by  the  complaint  In  the  cause)  that 
plaintiff  would  testify,  and  attempt  to  prove, 
he  had  urinary  diseases  on  account  of  said 
collision,— such  as  inability  to  retain  urine 
in  his  bladder,  and  uncontrolled  dribbling 
therefrom,— but  was  unable  to,  and  did  not 
ascertain  what  he  would  dalm  or  testify 
concerning  said  diseases,  in  the  full  detail 
thereof,  tmtll  he  heard  him  testify  on  the 
trial;  that  for  about  60  days  prior  to  the 
trial  he  had  been  continuously  engaged  in 
Investigating,  personally  and  by  employing 
others,  the  truth  or  falsity  of  plaintiff's 
claims,  and  interviewed,  and  inquired  of,  a 
large  niunber  of  citizens  of  Walker  coimty, 
neighbors  of  plaintiff,  and  was  unable  to 
find,  prior  to  the  trial,  any  one  who  had  or 
would  admit  that  he  had  any  information  as 
to  said  urinary  diseases;  that  he  has  been 
continuing  his  investigations,  personally  and 
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through  others,  Blnce  said  trial,  and  on  Time 
25,  1801,  was  Informed  for  the  first  time 
that  plaintiff  had  been  for  the  past  10  years, 
and  longer,  at  times,  suffering  from  urinary 
diseases,  and  Involuntary  dribbling  of  the 
urine,  and  Inability  to  retain  the  same  la  his 
bladder,  and  loss  of  sexual  power;  that  he 
Is  now  Informed  and  believes  and  states 
that  defendant  can  now  prove  by  6  or  8,  or 
more,  reputable  and  creditable  persons,  that 
plaintiff  had  been  aSUcted  as  above  stated. 
He  also  states  that  before  the  trial  he  in- 
quired of  about  21  citizens  of  Walker  county 
concerning  said  urinary  diseases.  Crater 
procured  the  affidavits  of  two  persons,— J.  K. 
Martin  and  T.  W.  Washington,— who  are 
neighbors  of  plahitiff,  and  who  made  oath 
as  to  the  urinary  troubles  with  which  plain- 
tiff had  long  suffered,  and  states  that  he  has 
not  been  able  to  procure  the  affidavits  of  the 
others  for  the  want  of  time.  It  wUl  be  ob- 
served the  complaint,  which  was  filed  Janu- 
ary 10,  1891,  alleges  that  plaintiff  was  ren- 
dered Incapable  of  controlling  his  urine,  and 
that  his  virile  power  was  greatly  lessened 
or  destroyed.  On  that  subject  he  testified 
on  the  trial  to  no  more  than  this.  The  trial 
was  concluded  on  the  19th  day  of  June,  1891. 
The  motion'  for  a  new  trial  was  heard 
June  30,  1891.  The  dates  of  the  affida- 
vits are  not  given,  though  they  were  in 
possession  of  counsel  when  the  motion 
was  docketed,— June  27,  1881.  It  thus  ap- 
pears that  within  the  space  of  a  week, 
or  probably  less,  after  the  verdict,  Crater 
was,  by  means  of  lils  own  diligence,  en- 
abled to  find  six  or  eight  credible  wit- 
nesses who  will  testify  to  the  facts  stated, 
and  to  obtain  the  affidavits  of  two  of  them. 
It  Is  expressly  shown  that  he  discovered  this 
testimony  by  his  diligence,  and  not  by  acci- 
dent, volxmtary  disclosure,  or  other  fortui- 
tous drcumstance,  after  all  diligence  on  his 
part  had  been  exhausted.  It  is  very  clear  to 
our  minds  tiiat  he  was  stimulated  by  the 
verdict  to  a  point  of  effort-  which  he  ou^t  to 
have  reached,  but  did  not,  before  the  trial. 
In  such  cases  new  trials  will  not  be  awarded 
to  let  in  the  newly-discovered  evidence. 

Misconduct  of  the  bailiff  and  Jury.  When 
the  Jury  had  been  out  eight  or  nine  hours, 
considering  of  their  verdict,  there  was  a 
knock  at  the  door  of  the  Jury  room,  and 
OThomas  F.  Parker,  who  had  charge  of 
the  Jury,  as  one  of  the  sheriff's  deputies, 
went  and.imlocked  the  door,  and  opened  It 
from  12  to  18  inches,  when  one  of  the  Jurors 
Inquired  of  him  where  the  Judge  was,  say- 
ing the  Jury  could  not  agree;  and,  when  told 
by  Parker  that  the  Judge  was  not  in  the 
courthouse,  the  Jury,  or  some  of  them,  asked 
that  he  be  sent  for,  as  there  was  no  chance 
for  tiiem  to  agree  upon  a  verdict  Parker 
replied  he  could  not  send  for  the  Judge;  that 
the  Judge  had  ordered  him  to  keep  them  to- 
getiier,  and  carry  them  to  supper,  and  if  they 
could  not  agree  by  10  o'clock  he  would  oany 


them  to  the  hotel  for  the  night  Some  of 
the  Jury  then  asked  Parker  how  long  the 
Judge  would  keep  them  together  if  they  did 
not  agree  on  a  verdict  whereupon  Parker 
said  he  did  not  know,  and  had  nothing  to 
do  with  it  but  that  he  supposed  the  court 
could  keep  them  together  until  Saturday 
night  or  that  he  might  keep  them  together 
until  the  adjournment  of  court.  This  con- 
versation took  place  after  night  about  8 
o'dock.  Tliere  was  no  one  in  the  court 
room  but  Parker  and  the  clerk,  the  Jury 
being  In  the  Jury  room,  but  some  of  them 
could  be  seen  at  the  door.  One  of  the  Ju- 
rors, as  shown  by  his  affidavit,  understood 
Parker  to  say  that  it  fbey  did  not  agree  on 
a  verdict  the  Judge  would  keep  them  to- 
gether until  Saturday,  if  not  longer.  Others 
understood  that  he  said  the  Judge  would 
keep  them  together  eight  days;  and  it  was 
reported  by  those  who  were  at  or  near  the 
door,  to  the  body  of  the  Jury  In  the  Jury 
room,  that  the  bailiff  or  clerk  had  said  they 
would  be  kept  tog;ether  eight  days  unless 
they  agreed  on  a  verdict  Between  9  and 
10  o'clock  the  Jury  agreed  on  a  verdict  and 
returned  it  to  the  clerk.  They  had  be&i  en- 
gaged in  the  trial  of  the  cause  eight  days, 
and  during  that  time  one  of  the  Jurors  had 
a  very  sick  daughter  about  two  years  old. 
An  uncle  of  the  child  was  also  a  member  of 
the  Jury.  Several  of  the  Jurors  make  oath 
that,  prior  to  said  conversation,  there  ap- 
peared no  prospect  that  the  Juiy  would  agree 
on  a  verdict 

The  question  now  is,  do  these  facts  entitie 
tiie  defendant  to  a  new  trial?  It  is  stated 
as  a  rule  in  16  Amer.  &  Eng.  Enc.  Law,  519, 
that  "  'misconduct'  as  the  term  is  tised  In 
eonnecUon  with  tha  subject  under  discussion, 
[new  trials,]  Is  any  unlawful  behavior  of 
those  intrusted,  in  any  degree,  with  the  ad- 
ministration of  Justice,  by  which  the  rights 
of  the  parties,  and  the  Justice  of  the  case, 
may  have  been  affected.  It  need  not  be 
shown,  necessarily,  that  the  misconduct  re- 
lied on  as  ground  for  a  new  trial  actually 
controlled  or  determined  the  verdict  If  it 
Is  made  apparent  that  the  verdict  might  have 
been  affected  by  it"  This  text  Is  sustained 
by  the  authorities  cited  in  its  support  In 
Johnson  v.  Root  2  Cliff.  108,  it  is  said: 
"Irregularity  on  the  part  of  the  party 
charged,  or  of  the  Jtiry,  must  be  satisfac- 
torily proved  in  order  to  lay  the  foundation 
for  the  interposition  of  the  court;  but  when 
the  Irregular  conduct  Is  established  it  is  not 
necessary  that  it  should  certainly  appear 
that  it  influenced  the  Jury.  In  that  state  of 
the  case  it  la  sufficient  that  the  irregularity 
appears  to  be  of  a  character  that  it  might 
have  affected  the  impartiality  of  the  proceed- 
ings. Such  was  the  rule  laid  down  in  Com- 
monwealth v.  Roby,  12  Pick.  520,  and  it  ap- 
pears to  be  correct"  In  Johnson  v.  Witt  138 
Mass.  79,  it  was  said  that  the  law  will  not 
inquire  what  waa  the  effect  of  Intermeddling 
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with  tho  Jury,  If  It  was  of  snch  a  nature  as 
to  have  any  tendency  to  affect  the  verdict 
Injuriously  to  the  party  against  whom  it  is 
found.  See,  also.  Read  v.  Cambridge,  124 
Maa&  567.  In  Thompson  &  Merriam  <« 
Juries,  (section  362,)  it  is  stated  as  a  gen- 
eral role:  "Whether  communications  be- 
tween members  of  the  Jury  and  the  officer 
having  them  in  cliarge  will  avoid  the  verdict 
will  depend  upon  the  nature  of  the  commu- 
nications. Where  they  are  such  tliat  it  is 
obvious  that  no  prejudice  could  have  resulted 
from  them,  they  will  not  afford  ground  for 
a  new  trial,  bnt  if  the  communications  were 
snch  that  prejudice  may  have  resulted  the 
rule  is  different."  The  same  anthor  also  lays 
down  as  a  general  rule  In  section  348,  citing 
many  authorities,  the  following:  "The  courts 
generally  agree  that  where  the  interference 
of  strangers  with  the  Jury  has  not  be«i  pro- 
moted by  the  prevailing  party,  has  not  been 
attended  with  corruption,  and  it  does  not 
reasonably  appear  that  substantial  prejudice 
has  resulted  to  the  party  complaining,  the 
verdict  wiU  not  be  disturbed  for  this  rea- 
son, whether  the  cause  be  civil  or  criminal, 
capital  or  otherwise."  In  Thompson  on  Tri- 
als, (section  2556,)  it  is  said:  "Commimlcar 
tions  between  the  Jurors  and  oSieeTS  having 
them  In  charge  rest  on  much  the  same 
grounds  as  communications  with  strangers, 
though  possibly  viewed  with  greater  Jeal- 
ousy. Such  communications  will  not  afford 
ground  for  new  trial  where  it  is  obvious  that 
no  prejudice  resulted;  otherwise,  where  prej- 
udice may  have  resulted."  In  Thompson  & 
Merriam  on  Juries  (section  349,  subd.  3)  it  is 
said:  "In  oivQ  cases  the  courts  generally  hold 
that,  tn  order  to  set  aside  a  verdict  because 
improper  communications  have  been  had  be- 
tween members  of  the  J1U7  and  third  per- 
sona, the  affidavits  must  do  something  more 
tlian  raise  suspicions  that  improper  influence 
mls^t  have  been  brought  to  bear  on  the  Jury. 
A  verdict  which  twelve  men  have  rendered 
under  the  solemnity  of  their  oaths  is  certainly 
entitled  to  some  consideration;  ajid  It  would 
not  only  be  unjust  to  the  party  who  has  ob- 
tained It  to  set  it  aside  for  some  irregularity 
which  has  happened  without  his  fault,  unless 
prejndloe  clearly  appear,  but  it  would  be 
entirely  (^posed  to  the  policy  of  the  law, 
which  favors  the  ending  of  litlgatlcm,  and  the 
quieting  of  controversies."  The  cases  where- 
in the  application  of  these  general  principles 
has  been  attempted  are  inharmonious.  In 
Slater  t.  Mead,  53  How.  Pr.  57,  the  Jury,  after 
being  out  a  long  time,  reported  that  they 
oonld  not  agree.  The  Judge  said  to  them: 
"Ton  must  agree  upon  a  verdict.  I  cannot 
discharge  you  tmtil  you  agree  upon  a  ver- 
dict" The  verdict  was  set  aside  as  induced 
by  constraint  But  In  White  v.  Oalder,  35 
N.  T.  183,  it  was  held  not  to  be  error  for  the 
Judge  to  refuse  to  discharge  the  Jtuy  until 
tliey  had  agreed  upon  their  verdict,  and  that 
It  was  wholly  within  his  dlscreticxi  when  to 
discharge  them.   In  Obear  v.  Gray,  68  Oa. 


182,  the  bailiff  who  had  the  Jury  tn  charge, 
after  they  had  been  out  for  some  time  consid- 
ering of  their  verdict,  being  very  restive  and 
impatient,  and  wliile  they  were  standing 
about  five  to  sevoi,  told  them  that  tn  his  - 
opinion  the  Judge  would  keep  them  out  a 
we^  or  compel  them  to  agree.  The  court 
said:  "According  to  the  recorded  Judgment 
of  this  cotu^  in  the  case  of  Gholston  v.  Ghol- 
ston,  which  was  a  libel  for  divorce,  and  re- 
ported in  31  Ga.  625,  it  was  held  that  a  Jury 
was  lmpr<H)erly  Influenced  by  the  sheriff's 
telling  them  that  unless  they  speedily  agnreed 
upon  a  verdict  the  Judge  would  carry  them 
to  Elbert  cotmty,  and  that  he  was  making 
preparations  for  that  purpose.  The  delibera- 
tions of  a  Jury  are  not  to  be  Interfered  with 
whilst  they  are  considering  the  law  and  the 
testimony,  which  must  alone  control  their 
verdict  They  are  by  no  means  to  be  influ- 
enced by  the  fear  of  a  week's  confinement, 
to  alarm  them  into  an  agreement  Such  a 
suggestion,  even  by  the  very  officer  In  whose 
custody  they  are  placed,  would  be  highly 
improper;  and  especially  so  in  view  of  tho 
fact  that  they  are  thus  placed  to  prevent 
every  outside  influence,  by  word,  sign,  or 
speet^  from  affecting  unlawfully  their  find- 
ing." And  it  seems  the  court  deemed  the 
action  of  the  bailiff  in  this  case  alone  suffi- 
cient ground  for  a  new  trial,  but  there  were 
other  concurrent  causes,  and  the  ruling  in 
favor  of  a  new  trial  was  based  upon  all.  In 
I-ieach  V.  WUbur,  9  Allen,  212,  the  Jury  had 
retired  about  5  P.  H.  on  Thursday,  and  on 
Friday  morning,  between  4  and  5  o'clock, 
one  of  them  asked  the  bailiff  how  long  the 
court  was  going  to  keep  them  there,  to  which 
the  officer  replied  that  he  did  not  know,  but 
they  would  have  to  stay  there  till  Saturday 
night;  and  a  little  after  5  o'clock  they  agreed, 
sealed  up  their  verdict  and  separated.  Mo 
lion  for  a  new  trial  overruled.  The  court 
said:  "That  an  irregularity  occurred  must 
be  conceded,  as  the  more  proper  course  for 
the  officer  would  have  been  to  decline  giving 
any  answer  to  the  inquiry  of  the  Juror.  But 
there  was  no  officious  Intermeddling  on  the 
part  of  the  officer,  nor  any  attempt  or  pre- 
vious purpose  on  his  part  to  hasten  the  Jury 
to  an  agreement  as  to  their  verdict.  His  an- 
swer to  the  Inquiry  of  the  Juror  ai&rmed 
nothing  bat  his  want  of  knowledge  how  long 
the  Jury  would  be  required  to  remain  to- 
gether. The  defendant  may  properly  object 
to  the  motion  to  set  aside  this  verdict,  there 
being  no  evldmce  of  any  design  mi  the  part 
of  the  officer  to  favor  either  party,  or  that 
any  such  effect  was  produced  by  this  reply." 
In  Wiggins  V.  Downer,  67  How.  Pr.  65,  it 
appeared  from  the  affidavits  of  three  of  the 
Jurors  that  after  the  Jury  Iiad  deliberated 
for  about  15  horn's,  they  sent  word  to  the 
court,  by  the  officer  in  charge,  that  they 
oould  not  agree;  that  the  constable  retired 
for  a  moment  and  upon  returning  stated 
that  the  Judge  said  "they  must  agree,  or 
he  would  keep  them  until  tomorrow  noon." 
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One  of  tbe  three  Jurors  said  the  sabstance 
of  the  Btatement  of  the  constable  was  that 
"the  Judge  said  he  would  not  discharge  them; 
that  they  most  agree."  The  court  said: 
"Assume  that  the  constable  did  make  the 
alleged  statement,  and  that  the  Jury  thought 
it  was  a  message  from  the  court  The  im- 
propriety of  such  a  proceeding  Is  conceded. 
But  would  It  be  such  an  irregnlailty  as 
should  avoid  the  verdict?  Would  it  amount 
to  an  illegal  constraint?  For  there  must  al- 
ways be  some  constraint,  but  abuse  should 
not  be  permitted."  The  case  of  Erwln  v. 
Hamilton,  50  How.  Pr.  82,  (decided  in  187.5,) 
was  cited,  wherein  tbe  Jury,  after  announcing 
their  Inability  to  agree,  were  told,  in  effect, 
by  the  Judge,  that  he  could  not  discharge 
them,  but  would  return  after  supper,  and 
wait  a  reasonable  time  for  a  verdict,  and  if 
they  failed  to  agree  by  that  time  the  court 
would  adjourn  untU  the  following  Monday 
at  three  P.  M.,  then  distant  nearly  70  hours, 
when  they  could  bring  in  a  sealed  verdict 
Held  no  ground  for  a  new  trial.  In  Pope  v. 
State,  36  Miss.  121,  the  offloer  in  charge 
told  the  Jury,  while  deliberating,  In  a  case 
of  felony  "that  imless  they  decided  the 
case  one  way  or  the  other  they  would  have 
nothing  more  to  eat,  and  no  water  to  drink." 
Some  of  the  Jurors  understood  him  to  say 
tWs  by  direction  of  the  court,  yet  It  was 
held  no  ground  for  a  new  trial.  But  in 
Oole  V.  Swan,  4  G.  Greene,  32.  the  officer 
Informed  the  Jiuy  that  unless  they  agreed 
on  a  verdict  they  would  be  kept  from  Sat- 
urday till  Monday  evening  without  anything 
to  eat,  whereby  one  of  the  Jurors  was  In- 
duced to  consent  that  a  verdict  might  be 
returned,  and  a  new  trial  was  granted; 
the  court  saying  that  in  0(ue  of  any  oonverta- 
tion  ietween  the  offloer  and  the  jury  the  ver- 
dict ought  to  be  set  aside  the  moment  the 
foot  comer  to  the  knowledge  of  the  court. 
The  Words  we  have  italicized  certainly  ex- 
press an  extreme  view,  opposed  by  the  great 
w^ht  of  authority,  and  tend  to  weak^i 
the  foree  of  the  decision  as  an  authority. 
Moreover,  the  fact  that  one  of  the  Jurors 
made  oath  that  he  was  Induced  to  agree 
seems  to  have  been  considered,  when  its  con- 
sideration was  unlawful. 

After  giving  the  question  extended  dis- 
cussion and  consideration,  we  reach  the 
conclusion  that  this  ground  of  motion  for  a 
new  trial  ought  to  have  been  sustained. 
We  deduce  from  the  authorities,  as  a  sound 
proportion,  that  where  misconduct  on  the 
part  of  the  Jurors,  or  the  (^cer  having  them 
In  charge.  Is  shown,  and  it  reasonably  ap- 
pears, from  the  nature  of  the  misconduct, 
and  the  attendant  circumstances,  that  the 
verdict  may  have  been  unlawfully  Influ- 
enced thereby,  a  new  trial  ought  to  be 
granted.  The  remarks  actually  made  by  the 
bailiff,  Parker,  to  some  of  the  jurors.  In  re- 
sponse to  inquiries,  were  in  themselves  the 
mere  hcniest  and  Innocent  expressions  of  his 
opinion  of  what  tiie  Judge  could  or  might 


do  in  reference  to  keeping  the  jury  together; 
but  the  affidavits  show,  undeniably,  that  aa 
the  result  of  the  Interview  the  jurors,  or 
most  of  them,  were  made  to  understand  and 
believe  that  the  bailiff  had  declared  at>so- 
lutely  that  the  judge  would  keep  the  jury 
together  for  the  space  of  eight  days  unless 
they  soon«r  agreed  upon  a  verdict  Ibe 
Influence  wrought  upon  thdr  minds  was 
therefore  precisely  the  same  as  if  the  bailiff 
had  in  fact  declared  as  they  understood.  It 
was  improper,  and  therefore  unlawfbl.  In 
the  first  Instance,  for  the  jurors  to  institute 
-such  an  investigation  and  interview  with  the 
bailiff.  An  inquiry  how  long  the  court  would 
compel  the  jury  to  be  kept  together  unless 
they  agreed  upon  a  verdict  had  a  direct 
bearing  upon  the  discharge  of  their  duties 
as  Jurors.  No  communication  with  an  oat- 
Hlder,  whether  oflicer  or  stranger,  having 
satSi  a  bearing,  is  lawful  To  hold  soob 
communication  is  misconduct  on  the  part  of 
the  juror  who  does  it,  as  well  as  the  officer 
or  stranger  who  engages  in  or  tolerates  It; 
and  if  the  verdict  is  produced  or  affected  by 
such  misconduct,  whether  the  improper  in- 
fluence which  entered  into  it  was  justified 
by  anything  said  or  done  by  the  officer  or 
stranger,  or  not,  the  mischief  effecting  in- 
justice to  the  party  litigant  has  been  accom- 
plished, for  the  redress  of  wliich  there  is 
no  remedy  but  to  set  aside  the  verdict  The 
misconduct  In  this  case  consisted  in  holding 
any  interview  at  all  on  the  subject  The 
evil  result  was  that  the  Jury,  whether  justi- 
fiably or  not,  was  made  to  b^eve  tliat  the 
judge  would  keep  them  together  tight  days 
longer.  There  is  no  room  for  doubt  that 
this  interview  may  have  unlawfully  influ- 
enced the  verdict  that  was  rendered.  The 
jury  had  been  engaged  upon  the  trial  about 
a  week  or  more.  They  had  been  out,  consid- 
ering of  thtiir  verdict,  about  eight  hours, 
without  being  able  ■  to  agree,  lliey  had 
appealed  to  the  bailiff  to  send  fOr  the  Judge 
at  night  to  discharge  them,  on  the  ground 
that  it  was  impossible  for  them  to  agree, 
and  one  or  two  of  the  Jurors  make  oath 
that  there  appeared  no  prospect  that  they 
would  ever  agree.  Yet  within  two  hours 
after  the  interview  they  returned  a  vondlct, 
and  were  discharged.  Upon  these  fftcts  fho 
court  should  have  granted  a  new  trial,  and 
for  the  error  in  refusing  it  the  judgment  is 
reversed,  and  the  cause  remanded. 


(9S  AU.   (47) 
ALABAMA  MIDLAND  EY.  CO.  v.  BROWN 

et  al. 
(Sapreni.e  Court  of  Alabama.    April  26,  1803.) 

Rbfokmxtiok  uf  Deed— Uefenses— Biuci.CH  ov 
Parol  Contract. 
The  reformation  of  a  deed  conveying  a 
rirht  of  way  to  complainant  railroad  company, 
which  admittedly  contains  a  mistake  in  the  de- 
scription of  the  land  through  which  the  right  of 
way  runs,  cannot  be  resTsted  on  the  ground 
that  complainant  has  violated  a  parol  agree- 
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ment  as  to  the  manner  of  conitrnctlng  its  road 
through  defendants'  land,  which  agreement  en- 
tered into  the  consideration  for  the  deed,  bat 
which  ia  not  mentioned  therein,  and  is  not 
claimed  to  have  been  omitted  tbwefrom  by 
mistakflb 

Appeal  from  chancery  coiirt,  Pllce  county; 
John  A.  Foster,  Chancellor. 

Bill  by  the  Alabama  Midland  Railway 
Company  against  P.  H.  Brown  and  others 
to  reform  a  deed.  From  a  decree  for  de- 
fendants, complainant  appeala    Reversed. 

The  Isstniment  songht  to  be  corrected 
was  execated  on  January  28,  1889.  The 
granting  portion  of  the  sold  deed  la  In  the 
following  language:  "Doth  grant  and  sell 
unto  the  said  the  Alabama  Midland  Rail- 
way Company  and  its  successors  and  assigns, 
the  right  of  way  over  which  to  pass  at  all 
times  by  said  company,  its  officers  and  em- 
ployes, and  particularly  for  establishing  and 
running  thereon  a  railway,  with  the  requisite 
number  of  tracks  when  completed,  and  to 
extend  in  loigtb  the  following  described 
tract  or  tracts  of  land  sitnate,  lying,  and 
being  In  Pilte  county,  said  state,  to  wit,  the 
N.  W.  ^  sea  12,  township  10,  range  21; 
said  right  of  way  extending  In  such  direc- 
tion through  the  tract  of  land  herein  granted 
as  said  company,  by  its  engineers,  shall  ibinlt 
best  suited  for  the  purpose  of  locating  and 
establishing  their  work,  and  connecting  with 
said  right  of  way.  The  said  company  sliall 
have  the  right  to  cut  down  and  remove  all 
sncb  trees,  underwood,  and  other  growth 
and  timber  on  said  right  of  way,  and  on 
each  side  of  said  road,  as,  In  the  opinion  of 
the  engineers,  it  Is  necessary  to  remove  In 
order  to  prevent  injury  to  the  road,  together 
with  all  and  singular  the  rights,  niembeis, 
and  appurtenances  to  said  strip  or  parcel 
of  land  belonging,  or  in  any  wise  apper- 
taining, and  more  especially  the  right  of 
way  over  the  same."  The  defendants  £Dled 
their  answer,  and  asked  that  It  be  taken  as 
a  cross  bill,  resisting  the  relief  prayed,  and 
setting  up  In  support  of  their  contention 
certain  f^cts,  wbldi  are  sufficiently  stated 
In  the  opinion.  On  final  submission  of  the 
cause  the  cliancellor  ordered  and  decreed 
"that;  before  complainant  shall  be  entitled 
to  have  the  deed  reformed.  It  sliall  be  neces- 
sary that  It  be  referred  to  the  register  to 
ascertain  the  damages  caused  by  these  tres- 
passes, and  that  complainant  must  pay  the 
same  before  relief  is  granted  to  it"  There- 
upon the  chancellor  ordered  the  register  to 
hold  a  reference  in  accordance  with  the  de- 
cree. Complainant  assigns  this  decree  of  the 
chancellor  as  error. 

Gardner  &  Wiley  and  A.  A.  WUey,  for  ap- 
pellant   Parks  &  Gamble,  for  appellees. 

OOIiBMAN,  X  The  bill  was  filed  to  re- 
form an  Instrament  which  was  Intended  to 
convey  the  ilgttt  of  way  over  certain  lands 
oi  the  respondents.  The  bill  avers  that  "in 
the  deed  the  lands  over  which  the  li^t  of 


way  passes  are  described  as  being  Hie  N. 
W.  %  of  section  12,  when  it  should  have 
been  the  N.  W.  ^  of  secUon  IS."  It  is 
agreed  by  the  parties  Uiat  there  was  a  mls- 
take  in  the  description  of  the  land,  and  that 
the  averment  of  me  bill  in  this  respect  is 
true.  The  reformation  of  the  Instrument  is 
reslBted  upon  the  ground  tliat  respondents 
were  damaged  by  the  breach  of  a  parol 
agreement  made  at  the  time  of  the  execution 
of  the  ccmveyance,  and  which  entered  into 
Its  consideration.  It  is  averred  in  the  an- 
swer and  cross  bill  that  by  the  parol  agree- 
ment tibe  right  of  way  was  to  include  no 
mora  land  than  was  necessary  for  the  road- 
bed; that.  In  building  embankments,  the 
complainant  was  not  to  "borrow"  earth  from 
lands  adjacent  to  the  line  of  the  track,  but 
to  use  only  that  obtained  from  the  excava- 
tions or  "cuts;"  and  that  no  earth  was  to 
be  "damped"  on  respondents'  farming  lands. 
The  cross  bill  avers  a  violation  of  the  agree- 
ment in  these  req>ects,  to  the  damage  of 
complainant  The  consideration  expressed  In 
the  deed  is  "in  consideration  of  running 
Its  contemplated  road  on  and  along  their 
lands,  as  well  as  the  sum  of  one  dollar." 
Tne  answer  avers,  and  the  proof  sustains 
this  averment,  that  no  money  was  paid,  or 
other  compensation  made,  for  the  right  of 
way,  except  that  of  running  the  road  at  the 
place  contemplated  and  agreed  upon.  The 
deed  Itself  does  not  specify  the  width  of 
the  right  of  way  granted,  but  describes  It 
simply  as  a  right  of  way  for  complainant's 
railroad.  There  are  no  covenants  or  stipu- 
latloDS  in  the  deed  of  conveyance  for  the 
rl^t  of  way  which  required  the  complain- 
ant to  use  the  earth  taken  from  "cuts"  or 
excavations  to  construct  embankments,  or 
prohibited  the  "borrowing"  of  earth  when 
neoeesaiy,  adjacent  to  the  track,  for  this 
purpose.  A  fair  construction  of  the  deed  as 
executed  would  lead  to  the  conduslon  that, 
the  parties  contracted,  as  to  the  right  of 
way  conveyed,  with  referMice  to  tlie  stat- 
ute which  limits  the  width  "of  the  way  and 
right  of  way"  to  wtiat  may  be  necessary, 
not  exceeding  100  feet,  that  a  railroad  cor- 
poration may  acquire  by  condemnation  pro- 
ceedings. Code  1886,  {  1580,  subd.  a  Lands 
or  earth  used  in  the  construction  of  the 
roadbed  outside  of  this  limit  either  for 
waste  of  earth  taken  from  excavaticms  or 
for  borrowing  for  embankments,  would  not 
be  Included  in  the  right  of  way  conveyed 
by  the  deed.  It  is  not  pret^ided  In  the  cross 
bill  that  the  covenants  and  agreements  set 
up  in  the  answer  were,  by  mistake  or  other- 
wise, omitted  from  the  deed  of  conveyance. 
The  averment  Is  that  It  was  a  parol,  con- 
temporaneous agreemoit,  and  which  was  the 
real  consideration  of  the  deed  conveying  the 
right  of  way.  We  hold,  imder  the  pleadings, 
parol  proof  was  not  admissible  to  prove  such 
a  contemporaneous  parol  agreement  as  that 
set  up  in  the  answer  as  a  defense  to  the  ref- 
ormation  of   the  deed.    It   would    Impose 


Digitized  by 


Google 


72 


SOUTHERN  EEPOBTEE,VOL.ia 


(Ala. 


restricttons,  burdens,  and  duties  Inconslsteut 
with  the  consideration  expressed,  and  the 
Intention  of  the  parties  as  expressed  In  the 
deed  Itself.  Different  principles  of  law  ap- 
ply to  executory  and  executed  contracts.  In 
many  cases,  when  the  conti-act  Is  executory, 
the  courts  will  refuse  relief  by  compelling 
specific  performance,  where,  under  similar 
circumstances,  the  courts  would  reform  an 
instrument  As  was  said  in  Parlser  v.  Par- 
ker, 8S  Ala.  364,  6  South.  Rep.  740,  reforma- 
tion of  an  instrument  does  not  "establish 
and  effectuate  rights,  nor  have  the  effect 
of  the  deed  adjudged,  but  rather  to  declare 
the  status  which  the  parties  Intended  to 
create,  and  upon  which  such  rights  as  fhey 
would  have  acquired  under  a  correct  Instru- 
ment may  be  asserted.  The  question  is,  not 
what  the  deed  was  intended  to  mean,  or 
how  it  was  intended  to  operate,  but  wbat  it 
was  intended  to  be."  The  purpose  Intended, 
and  the  effect  of  the  remedy  by  reforma- 
tion of  an  instrument,  are  very  fully  consid- 
ered In  the  case  of  Gardner  v.  Moore,  75" 
Ala.  894.  Reformation  of  the  deed  under 
consideration,  as  to  the  numbers  of  the  land, 
would  In  no  way  affect  or  impair  the  rights 
of  the  respondents,  or  protect  the  plaintiff 
from  any  liability.  The  effect  would  be  sim- 
ply to  give  to  both  parties  the  same  rights 
and  protection  as  if  there  had  been  no  mis- 
take In  the  Instrument  We  need  not,  and 
do  not,  decide  the  question  as  to  whether 
the  damages  claimed  by  defendants  are  ot 
chat  character  which,  If  considered  in  the 
nature  of  the  purchase  money  for  the  right 
of  way,  would  Mititie  them  to  a  vendor's 
lien,  and  bring  their  case  within  the  influ- 
ence of  the  decision  In  Connor  y.  Arm- 
strong, 86  Ala.  262,  5  South.  Rep.  440.  On 
this  point  see  Bridgeport  Land  &  Imp.  Co. 
T.  American  Fire-Proof  Steel  Oar  Co.,  (Ala.) 
10  South.  Rep.  704.  Under  the  evidence  and 
pleading  the  complainant  was  entitied  to  a 
reformation  of  the  deed.  A  decree  will  be 
here  rendered  to  that  effect 
Reversed  and  rendered. 


(Un  Ala.  804) 

BIRMINGHAM    TRUST    &    SAV.    00.    r. 
HAST  LAKE  LAND  00.  et  al. 

(Supreme  Court  of  Alabama.    April  27,  1893.) 

DaBT  ov  Stookbolder — Libn  or  Cobporation 
ON  Stock. 
Code,  8  1674,  providing  that  "all  private 
corporations  have  a  lien  on  the  shares  of  its 
stockholders  for  any  debt  or  liability  incurred 
to  it  by  a  stockholder  before  notices  of  a  trans- 
fer or  of  a  levy  on  such  stock,"  applies  to  a 
debt  or  liability  incurred  prior  to  its  enact- 
ment 

Appeal  from  dty  court  of  Birmingham; 
Henry  A.  Sharpe,  Judge. 

Bill  by  the  Birmingham  Trust  &  Savings 
Company  against  the  East  Lake  Land  Com- 
pany and  others.  From  a  decree  for  defend- 
ants, complainant  appeals.    Affirmed. 


E.  J.  Smyer,  for  appellant  Hewitt, 
Walker  &  Porter,  for  appellees. 

HARALSON,  J.  One  of  the  original  stock- 
holders of  appellee  transferred  his  stock  to 
appellant,  as  collateral  security  for  a  debt 
owing  to  him,  after  the  Code  of  1886  (where 
section  1674  first  appears)  went  Into  opera- 
tion. The  stockholder  at  that  time  owed 
the  corporation  whose  stock  he  held  an  In- 
debtedness which  was  contracted  prior  to 
the  adoption  of  the  Code  and  the  enactment 
of  said  section  1674.  The  appellant  gave 
notice  to  appellee  of  Hiis  transaction,  and 
demanded  a  transfer  of  said  stock,  on  its 
books,  to  appellant,  which  appeUee  refused 
to  make,  claiming  that  it  had  a  prior  and 
superior  lien  on  the  stock  to  that  claimed 
by  appellant,  which  Uen  of  appeUee  was  con- 
ferred by  said  section  1674  of  the  Code.  The 
bill  is  filed  to  have  appellant's  lien  on  said 
stock  declared  superior  to  appellee's  lien  on 
it,  and  to  compel  the  transfer  to  appellant, 
on  the  boolu  of  appellee,  of  said  shares  of 
stock.  A  demurrer  to  the  bUl  having  been 
sustained,  and  the  bill  dismissed,  this  appeal 
is  to  reverse  that  decree. 

The  question  for  our  determination  is 
whether  the  lien  created  by  section  1674  of 
the  Code,  in  favor  of  a  corporation  against 
its  stoclfholders,  "for  any  debt  or  liability 
Incurred  to  it  by  a  stockholder  before  notice 
of  transfer  or  of  a  levy  on  such  shares,"  must 
be  confined  to  debts  of  the  stocUiolder  to 
the  corporation  created  after  the  enactment 
of  that  section,  or  if  it  does  not  apply,  as 
well,  to  debts  contracted  before  Its  enact- 
ment 

1.  We  s£dd  In  Insurance  C!o.  v.  Cullom, 
49  Ala.  561,  that  "the  common  law  regards 
the  shares  composing  the  capital  stock  of  an 
incorporate  company  as  personal  property, 
capable  of  alienation  or  succession  in  any  of 
the  modes  by  which  that  species  of  property 
may  be  transferred.  Thus  regarding  such 
shares,  a  Uen  or  equity,  in  favor  of  the  cor- 
poration, to  charge  them  with  a  debt  due 
from  the  shareholder,  could  not  be  implied." 
It  is  not  to  be  doubted  that  a  lien  of  the 
kind  may  be  created  by  law.  As  Mr.  Cook 
expresses  it:  "Such  a  Uen  as  this,  in  favor 
of  the  cori>oration,  may  be  created  by  stat- 
ute, by  charter;  and  the  weight  of  authority 
holds  that  it  may  be  created  by  by-law." 
Cook,  Stock,  Stockh.  &  Corp.  Law,  S  522;  1 
Jones,  Liens,  |  377;  (Cunningham  v.  Trust 
Co.,  4  Ala.  652. 

2.  The  statute  (section  1674  of  the  Code) 
under  which  the  lien  of  the  appellee  is 
claimed  reads:  "All  private  corporations 
have  a  lien  on  the  shares  of  its  stockholders 
for  any  debt  or  liability  Incurred  to  it  by  a 
stockholder  before  notice  of  a  transfer  or  of 
a  levy  on  such  stock."  This  is,  in  substance, 
the  language  by  which  liens  on  stocl^  are 
generally  conferred  by  statute,  whether  in 
the  original  acts  of  incorporation  or  by  sepa- 
rate special  act  afterwards,  or  by  by-laws  of 
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tfafl  corpotattan,  authorized  by  statute.  It 
la  a  genual  rule,  says  Cook,  "that  a  Iten 
gjMo  stock  Is  a  lien  for  all  debts  of  the 
shareholder,  due  to  the  corporation,  and  It 
is  not  necessary  that  the  debt  be  due  and 
payabla  at  the  time  when  the  lien  is  sought 
to  be  enforced.  It  covers  debts  -which  are 
not  due,  as  well  as  those  that  are  due,  and 
all  indebtedness  to  the  corporation,  whether 
payable  presently  or  at  a  future  time." 
Cook,  Stock,  Stockh.  &  Corp.  Law,  i  527, 
and  authorities  there  cited.  "The  word  In- 
debted,' In  statutory  proriaions  for  liens  in 
fayor  of  corporations,  applies  as  well  to 
debts  to  become  due  as  to  those  actually  due 
and  payable."  1  Jones,  Liens,  i  393.  In 
construing  the  words  "any  debt  or  UabUlty," 
in  a  statute  glTlng  a  lien  on  stock,  we  held, 
in  Insurance  do.  v.  Cullom,  49  Ala.  562, 
that  "the  object  In  creating  the  lien  is  the 
security  of  the  corporation.  That  security 
Is  extended  to  'any  debt  or  liability'  of  the 
stockholder,  not  distinguishing  between  tiie 
character  or  consideration  of  the  debts.  We 
can  percelTe  no  good  reason  for  such  a  dis- 
tinction; but,  on  the  contrary,  we  percelTe 
a  good  reason  for  embracing  any  debt  prop- 
erty contracted  with  the  corporation."  1 
Jones,  Liens,  H  394,  395;  Insurance  Oo.  r. 
GoodfeUow,  9  Mo.  149. 

3.  Mr.  Cooley,  in  his  work  on  Constitution- 
al Limitations,  referring  to  retrospective 
statutes,  says:  "It  Is  a  sound  rule  of  con- 
struction that  a  statute  should  have  a  proa- 
pectire  operation,  imless  its  terms  show 
clearly  a  legislative  Intention  that  it  should 
operate  retrospectively."  Oooley,  Const. 
lim.  S  370.  And  this  rule  has  received  the 
sanction  of  our  own  adjudications.  Ex 
parte  Buckley,  63  Ala.  64;  Smith  t.  Kolb, 
58  Ala.  646;  Warten  v.  Matthews,  80  Ala. 
429.  Bat  this  strictness  of  construction  is 
not  to  be  applied  to  all  retroactive  statutes. 
In  commenting  on  this  language,  taken  from 
Cool^,  this  court  used  this  language:  "The 
statutes  excluded  from  Judicial  favor,  and 
subjected  to  this  strictness  of  Judicial  con- 
struction,—atatates  which  may  properly  be 
denominated  'retrospective,'— are  such  as 
impair  vested  rights,  acquired  under  exist- 
ing laws,  or  create  a  new  obligation,  Impose 
a  new  duty,  or  attach  a  new  disability,  in 
respect  to  transactions  or  considerations 
already  i>a8t  Such  statutes  are  offensive 
to  the  principles  of  sound  and  Just  legisla- 
Oaa,  and  it  Is  of  these  the  authorities  to 
wUdi  we  have  been  referred  use  the  term 
'odious'  and  other  epithets,  expressive  of 
Judicial  opprobrium.  There  are  other  stat- 
utes which,  when  operating  retrospectively, 
have  not  Incurred  Judicial  condemnation, 
and  to  which  a  liberal  construction  for  the 
consummation  of  the  Just  and  beneficial 
purposes  in  view  has  been  fuUy  accorded. 
8ndi  statutes  are  intended  to  remedy  a 
miaoUeff,  promote  public  Justice,  correct  In- 
nocent mistakes  into  which  parties  may 
hare  fallen,  cure  irregularities,  or  jfiYO  ef- 


fect to  the  acts  and  contracts  of  Individuals 
fairly  done  and  made.  These  are  remedial 
statutes,  conducive  alike  to  Individual  and 
public  good."  Bx  parte  Buckley,  53  Ala. 
54,  55.  The  question  Is,  at  last,  "do  they 
establish  substantial  justice  and  subvert  in- 
justice?" End.  Interp.  St  8!  273,  277,  278. 
In  HofCman  v.  HofFman,  26  Ala.  545,  it  was 
said:  "Whenever  a  statute  is  leveled 
against  an  abuse,  or  In  furtherance  of  an 
acknowledged  principle  of  right  and  Justice, 
every  reason  exists  for  its  most  reasonable 
application;  and  in  such  cases  it  may  fair- 
ly be  presumed  that  it  was  the  intention  of 
the  legislature  that  the  boon  of  the  statute 
should  be  extended  to  every  case  which 
its  words  could  properly  include."  It  is  a 
Boimd  policy  of  law  to  give  a  liberal  and 
generous  construction  to  this  statute,  to 
the  end  that  a  corporation  may  enjoy  that 
Just  and  equitable  right  of  set-oS,  accorded 
to  natural  persons,  of  not  being  required 
to  pay  Its  creditor— tiie  stockholder— before 
he  accounts  for  his  debts  to  the  corporation. 
The  supreme  court  of  Mississippi,  in  con- 
struing an  amendment  to  secnon .  1265  of 
their  Code,  whldi  gave  a  lirai  which  did  not 
exist  before,  held  that  said  act,  which  gives 
a  plalntifF  suing  at  law,  for  the  purchase 
money  of  personal  property  sold  by  him 
to  the  defendant,  a  lien  on  such  property 
while  In  the  latter'a  hands,  and  provides 
for  a  writ  of  seizure  upon  the  filing  of  the 
declaration,  in  addition  to  a  personal  Judg- 
m«it  against  the  defendant,  is  in  its  char- 
acter remedial,  and  hence  may  be  applied  In 
cases  where  the  causes  of .  action  existed 
at  the  time  of  its  passage.  Manufacturing 
Oo.  V.  Keyser,  62  Miss.  155.  In  still  anotlier 
case  in  that  court,  in  which  the  question  was 
presented  whether  an  attachment  law, 
which  went  into  effect  after  the  alleged 
fraudulent  act  oomplained  of  was  commit- 
ted, had  a  retroactive  effect.  It  was  held 
"tjhat  the  language  [of  the  statute]  is  gen- 
eral, and  unrestricted,  and  it  must  be  pre- 
sumed the  legislature  intended  to  extend 
it  to  all  cases,  whether  thea  existing  or  to 
arise  thereafter,  embraced  within  the  terms 
presented."  Green  v.  Anderson,  39  Miss. 
863. 

The  foregoing  authorities  justify  us  in 
holding  that  this  statute  (section  1674  of 
Code)  was  designed  by  the  legislature  to 
confer  the  lien  therein  provided,  to  secure 
debts  which  had  been  contracted  before  its 
enactment,  as  well  as  those  contracted  aft- 
erwards. Jones,  In  his  work  on  Liens,  lays 
down  the  doctrine  that  such  a  lien  may 
be  conferred  by  statute,  as  was  done  here, 
upon  a  corporation  already  organized,  as 
here.  In  respect  of  shares  already  issued, 
for  debts  already  incurred,  as  is  the .  case 
here;  that  in  such  case  "the  lien  is  created 
by  the  statute  Immediately  upon  its  going 
Into  effect,  so  that  an  Indebtedness  as  to  the 
corporation  from  a  shareholdar  existing  at 
the  time  will  be  secured  in  preference  to  a 
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^edgee  to  wbom  tbe  tfiareholder  baa  deDy- 
ered  tba  certiflcate,  with  a  power  of  at- 
torney for  its  tranafer,  provided  the  corpo- 
ration has  received  no  notice  of  such  pledge 
of  the  certificate."  1  Jones,  liens,  i  882. 
And  Cook  on  Stocks  and  Stodcholders  (page 
B79,  {  S31)  holds  that  when  a  lien  Is  given 
to  the  corporation  by  the  charter  or  tho 
articles  of  association,  or  by  statute,  there 
Is  constractlve  notice  to  all  persons  dealing 
with  the  corporation  that  they  must,  at  their 
peril,  wtthont  reference  to  what  the  certif- 
icate redtes,  Inform  themselves  as  to  any 
debts  to  the  corporation  that  may  affect 
the  shares  they  propose  to  buy.  If  ttiere 
Is  a  Uen,  they  are  held  to  have  known  it, 
whether  the  oertlflcate  declares  it  or  not. 
To  the  same  effect  Is  section  379,  1  Jones, 
Liens;  First  Nat  Bank.  v.  Hartford  L.  &  A. 
Ins.  Co.,  4B  CXnuL  8S.  Oor  conclusion  Is 
the  ooort  below  committed  no  oror  in  sus- 
taining the  demurrer  to  Uw  bin,  and  Its  de- 
cree Is  affirmed. 


(70  MlBB.  340) 
ORAWLBT  V.  BIOHMOND  ft  D.  B.  OO. 
(Snpreme  Conrt  of  MlasiasippL     Oct,  1892.) 

NXOUOBNOS  OF  FaMKKOBB. 

An  Intending  iMUsenger,  who  waits  at  a 
place  2S0  feet  behind  the  station  honae  till 
after  his  train  baa  whistled,  and  then  rang 
around  the  station  house,  where  there  is  no 
platform,  Just  in  front  of  the  train,  and  is 
knocked  over  by  the  Migine,  himself  causes  his 
injury,  though  the  train  Ui  being  run  at  an  ille- 
gal rate  of  speed. 

Appeal  from  circuit  court,  Webster  county; 
O.  H.  Campbell,  Judge. 

Aetlon  by  Mary  Crawley  against  tbe 
Bichmond  &  Danville  Ralbroad  Company  for 
damages  for  the  death  of  her  son.  Deceased, 
intending  to  go  on  defendant's  train,  was 
at  the  time  the  train  whistled  near  a  beer 
saloon  some  250  feet  from  the  station.  He 
ran  round  the  depot  when  the  west-bound 
train  was  about  10  feet  therefrom,  and  run- 
ning, in  violation  of  law,  at  the  rate  of  12 
miles  an  hoar.  Being  told  to  "look  out,"  he 
stopped  short,  turned  round,  was  knocked 
dowp  by  the  projecting  pilot  beam  of  tbe 
engine,  and  killed.  Witnesses  for  plaintiff 
testified  that  deceased,  when  struck,  hod  Just 
stepped  on  tbe  platform;  that  the  pilot  beam 
IMToJected  over  the  platform.  Witnesses  for 
defendant  swore  that  deceased  ran  so  fast 
that  his  momentum  took  him  close  to  the 
rails  where  he  fell  w  was  struck.  Others 
stated  that  they  saw  deceased  when  he  was 
struck,  as  they  could  not  have  done  bad  ha 
been  on  the  platform.  The  court  per- 
emptorily instructed  for  defendant.  Plaintiff 
appeals.    Affirmed. 

Bush  &  Gardner,  for  appellant.  A.  F.  Fok, 
tar  appellee. 

OAMPBBLL,  O.  J.  It  is  SO  dear  that  the 
nnfortonate  man  irtao  was  killed  contributed 
directly  to  Us  own  death  by  bis  incantlons 


and  reckless  action  that  the  oomrt  properly 
told  the  Jury  the  plaintiff  was  not  entitled 
to  recover.  It  is  true  that  defendant  was 
guilty  of  a  violation  of  law,  in  tlie  rate  of 
speed  at  which  the  train  was  mn,  but  this 
was  causa  sine  qua  non,  while  the  causa 
cansans  was  the  Imprudence  of  the  person 
killed,  BO  unmistakable  as  to  authorlEe  tbe 
assertion  that  he  was  the  cause  of  his  death. 
We  sympathize  tenderly  with  the  mother, 
who,  in  the  death  of  her  son,  lost  her  means 
of  support,  but  have  no  authority  to  serve 
her  by  pmnltting  any  relaxation  of  tho  mles 
of  law  in  her  tarov.    Affirmed. 

'  («9  Ala.  616) 

BALDBIDGB  et  al.  v.  BASON. 
(Sopreme  C!oart  of  Alabama.    April  27,  1883.) 

JOVOMENT  ▲OAIS8T  FAaTMBBSHIP. 

A  complaint  was  framed  against  "B., 
M.  ft  H.|  a  firm  composed  of"  certain  named 
persons  "defendants."  The  Judgment  was 
sUted  as  agabist  "B.,  M.  ft  H.,"  '^defendant." 
Held,  that  the  judgment  was  against  the  firm 
only,  and  was  binding,  therefore,  under  (^de, 
{  2»05,  only  on  the  firm  property. 

Appeal  from  chancery  court,  Madison 
eounty;  Thomas  (Jobbs,  Chancellor. 

Bill  by  William  F.  Baldrldgo  and  Gbarles 
H.  Halsey  against  John  Thomas  Bason  to 
oijoln  the  sheriff  from  levying  an  execution  od 
a  judgment  recovered  by  said  Bason  against 
the  firm  of  Baldiidge,  Murray  &  Halsey. 
Defendant  demurred  to  the  bill,  and  moved 
to  dlsmlas  the  same  for  want  of  equity,  and 
also  moved  to  dissolve  tbe  temporary  injunc- 
tion. The  chanceUor  sustained  the  demur- 
rer, and  granted,  each  of  the  said  motions.. 
Complainants  appeal.    Affirmed. 

Complainants  allege  that  defendant  sued 
the  firm  of  Baldrldge,  Murray  &  Halsey,  and 
recovered  Judgment  by  default;  that  tbe 
sheriff,  undK  an  execution,  is  about  to  levy 
upon  the  property  of  complainants  indlvldo- 
ally;  that  they  bad  no  notice  of  the  salt, 
never  having  been  served;  and  that  they 
have  a  complete  legi^  defense  to  the  samai 

Wm.  Bldbardson,  for  appdlants.  D.  D. 
8hdby  and  S.  Fieasants,  for  app^e& 

GOLBMAN,  J.  One  of  the  main  questions 
presented  by  the  record  is  whether  the  judg- 
ment recovered  by  appellee,  £aaon,  la  the 
circuit  court,  against  the  firm  of  Baldrldge, 
Murray  &  Hahiey,  was  Joint  and  several  In 
Ita  legal  effect,  as  provided  in  section  2604 
of  tbe  Code,  or  a  Judgment  against  the  flzm 
only,  as  provided  in  sectioa  260(i  of  tbe 
Code.*  We  are  of  the  opinion  that  tbe 
pleading  and  the  judgment  entry  show  that 
the  judgment  was  rendered  against  the  part- 
nership only,  and  by  Its  partnenhlp  nama 
la  tbe  caption  of  the  complaint,  the  parties 
are  stated  as  follows:  "John  Thomas  Basoo. 
Plaintiff,  v&  Baldrldge,  Mum^r  &  Halaegr,  • 
Firm  Oomposed  of  W.  F.  Baldrldge,  Gbaries 

njnder  this  section  a  Judgment  agahist  the 
firm  only,  and  by  the  firm  name,  tdnds  the  flm 
property. 
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H.  Halsey,  and  A  V.  Murray,  Defendants." 
There  la  notiblng  In  the  body  of  the  com- 
plaint to  show  that  the  members  of  the 
firm  are  sued.  The  summons  Is  as  follows: 
"Yoa  are  h««b7  commanded  to  summon 
Baldrklse,  Murray  and  Halsey,  a  firm  com- 
posed of,"  etc.  Under  our  statutes  a  salt 
against  Wnilam  F.  Baldrldge,  A.  F.  Murray, 
and  Ciharles  H.  Halsey,  omurtltatlng  the  firm 
of,  or  d<dng  budness  as  partners  under  the 
name  of,  Baldildge,  Murray  &  Halsey,  Is 
T«y  different  from  a  suit  against  Baldrldge, 
Morray  &  Halsey,  a  iMutnersblp  conyrased 
of,  etc  The  character  of  the  summoas  to  be 
iasoed,  and  the  effect  of  service  of  summons, 
Is  quite  dUTerent  A  service  of  the  summons 
Issued  In  this  case,  served  upon  either  mem- 
ber of  the  firm,  authorized  the  rendition  of 
jndgmoit  against  the  partnership,  imd«'  sec- 
lifsa  2606  of  the  Code;  but  to  authorise  the 
recovery  of  a  several,  as  well  as  joint,  Judg- 
moit,  as  provided  in  section  2604,  it  was 
necesaaiy  to  frame  the  complaint  against 
them  Individually  as  members  of  the  firm, 
and  to  direct  the  summons  as  set  out  In  the 
oomidaint,  and  to  execute  a  copy  of  the  sum- 
mons and  complaint  upon  each  of  the  de- 
fendantSL  Where  the  complaint  is  filed 
against  the  defendants  as  members  of  the 
firm,  no  judgment  can  be  roidered  against 
Uiose  not  served.  Although  sued  as  mem- 
bwB  of  the  firm,  any  evidence  of  debt  by 
contract  which  would  be  admissible  tn  a 
suit  against  the  firm  by  its  common  name 
would  be  admissible  against  them.  Mill  Co. 
T.  Smith.  78  Ala.  108;  Shapard  v.  Light- 
foot,  56  Ala.  606.  The  Judgment  itself,  in 
tmns,  in  this  case,  Is  a  Judgmsit  against 
the  partnership  only.  The  style  of  the  case 
on  the  docKet  Is:  "1961.  John  Thomas  Ba- 
son vs.  Baldrldge,  Murray  &  Halsey."  The 
judgment  entry  is  as  follows:  "Comes  the 
plaintiff,  by  attorney,  and  the  defendant, 
being  solemnly  called  into  court,  came  not, 
but  made  default.  *  *  *  It  is  ccm^dered 
by  the  court  that  the  plaintiff  have  and 
recover  of  the  defendant,"  etc.  Very  dif- 
ferent results  follow  when  the  members  of 
the  firm  are  sued,  and  judgment  recovered, 
and  wh^i  the  firm  is  sued  by  its  firm  name 
only,  and  the  judgment  is  against  the  firm. 
In  the  former,  upon  proper  service  of  sum- 
mmas  and  complaint,  both  the  joint  and  in- 
dividual property  of  the  members  is  subject 
to  execution  Issued  upon  the  judgment  In 
the  latter  only  the  joint  or  firm  property  la 
subject  to  execution.  The  statute  (section 
2605)  is  rather  peculiar,  but  such  has  been 
its  tmiform  ccmstruction.  Comer  v.  Held,  83 
Ala.  381,  8  South.  Rep.  620;  Haralson  7. 
CJampbell,  63  Ala.  278;  Yarbrough  v.  Bush, 
68 Ala.  170;  Watts  v.  Rice,  75  Ala.  289;  Shap- 
ard T.  U^tfoot,  56  Ala.  506. 

The  execution  which  issued  upon  the  Judg- 
ment toUova  the  judgment  Its  mandate  to 
the  sheriff  is  '^tbat  of  the  goods  and  diattels, 
lands  and  tenements,  of  Baldrldge,  Murray 
A    Hals^,   defendants,   you    cause    to  be 


made."  etc.  The  bill  charges  tiiat  the  sheriff 
is  al>ont  to  levy  the  execution  uiton  the  prop- 
erty of  the  complainants.  It  denies  that 
they,  or  ^ther  of  Ihem,  were  served  with 
notice  of  the  suit  in  the  circuit  court  or  that 
they  had  notice  of  the  pendency  of  that  suit; 
doiies  laches;  and  sets  out  facts,  for  the 
purpose  of  showing  they  have  a  meritorious 
defense  to  the  action  at  law.  The  bUl  prays 
for  an  injunction.  It  admits  service  of  copy 
of  summMis  and  complaint  upon  Murray, 
the  other  member  of  the  firm  of  Baldrldge, 
Murray  &  Halsey,  and  the  return  of  the 
sheriff  shows  this  to  be  true.  The  fraud  ot 
undue  advantage  Is  alleged  In  the  recovery 
of  the  judgment  at  law.  Service  on  one 
member  of  the  firm  was  sufficient  to  author- 
ize the  rendition  of  the  judgment  Code,  i 
2606,  and  authorities  supra.  The  ground  of 
relief,  as  stated  In  the  bill,  is  that  plaMtlffs 
were  not  served  with  notice.  This  was 
tmnecessary.  The  bUl  Is  filed  under  a  mls- 
apprehend.on  of  the  character  of  the  judg- 
ment rendered  in  the  circuit  court  Under 
this  Judgment  and  under  the  execution  in 
the  hands  of  the  sheriff,  no  levy  can  be  made 
on  other  than  the  proi>erty  of  the  firm.  The 
simple  fact  that  the  sheriff  threatened  or 
is  about  to  commit  a  txespass  on  th^r  prop- 
erty is  not  cause  for  equitable  Interference. 
The  circuit  court  is  invested  with  full  au- 
thority to  prevent  an  abuse  of  its  process. 
Id.  S  2864.  Under  the  facts  of  the  case,  the 
courts  of  law  afford  ample  redress.  There 
Is  no  equity  In  the  bill,  and  the  court  did  not 
err  in  so  holding.   Affirmed. 


(t9  Ala.   397) 
STRINOBR  V.    ALABAMA   MIDLAND   R. 

CO.  et  al. 
(Supreme  Court  of  Alabama.     April  28,  1893.) 

RAILKOAD  COMPINIBB  —  OCCIDENT  TO  PSRSON  ON 

TKAOX—EviriBHCB— Question  tor  Jury. 
In  an  action  against  a  railroad  company 
for  personal  injuries  caused  by  a  locomotive 
while  running  in  a  city,  defendant's  evidence 
was  that  the  statute  and  city  ordinances  as  to 
speed  and  signals  were  duly  observed,  and  that 
plaintiff  was  standing  or  walking  on  the  track, 
while  plaintiff  testified  that  he  was  merely 
crossing  the  track,  and  that  before  doing  so  he 
had  looked  and  listened,  but  did  not  hear  any 
signal;  that  he  could  see  the  track,  towards 
the  east  200. yards,  and,  towards  the  west, 
whence  the  engine  causing  the  accident  came, 
40  yards,  to  a  place  where  a  jet  of  steam  ob- 
structed the  view;  and  that  he  would  have 
heard  the  signals,  if  given.  A  train  was  mo- 
mentarily due  from  the  east,  while  the  train- 
which  caused  the  accident  was  behind  time. 
Bdd,  that  the  question  of  defendant's  negli- 
gence, as  well  08  that  of  plaintiff's  contributory 
negligence,  was  for  the  jury. 

Appeal  from  cdrcuit  court  Talladega  coun- 
ty; Leroy  F.  Box,  Judge. 

Action  by  E.  O.  Stringer  against  the  Ala- 
bama Midland  Railroad  Company  and  the 
Louisville  &  Nashville  Railroad  Oxupony  for 
personal  injuries  caused  by  a  locomotive  of 
defendants.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.   Beveised.    , 
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The  assignments  of  error  only  go  to  the  rul- 
ing of  the  court  upcm  the  charges  girea  and 
refused.  Upon  the  Introduction  of  all  the  ev- 
idence the  court,  In  Its  oral  charge,  among 
other  things,  Instructed  the  jury  as  follows: 
"The  agents  who  were  running  the  train— 
the  engineer  and  fireman— were  not  bound  to 
keep  a  lo<ri£out  for  trespassers  or  persons  up- 
<m  the  track  at  that  place."  The  plaintiff  ex- 
cepted to  the  giving  of  this  part  of  the  oral 
charge,  and  also  separately  excepted  to  the 
court's  giving  each  of  the  following  written 
charges,  which  were  requested  by  the  de- 
fendants: (1)  "The  court  charges  the  Jury 
that  there  Is  no  evidence  In  this  case  showing 
that  the  Injuries  to  the  plaintifl  were  caused 
by  the  gross  negligence  of  the  defendant  or 
Its  agents."  (2)  "The  court  charges  the  Jnry 
that  there  Is  no  evidence  in  this  case  to  show 
that  the  injuries  to  plaintiff  were  cansed  by 
the  defendant,  or  Its  agents,  wantonly,  reck- 
lessly, or  Intentionally."  (3)  "The  court  chajv 
ges  the  Jnry  that  although  they  may  find 
from  the  evldenoe  that  Coffee  street  was  a 
public  street  In  the  <dty  of  Talladega,  and 
was  frequently  used  by  travelers  on  foot,  and 
occasionally  used  by  trav^ers  in  vehicles, 
and  that  this  fact  was  known  to  the  defend- 
ant's engineer  and  fireman  In  charge  of  the 
engine  at  the  time  the  plaintiff's  injuries  were 
received,  still  the  defendant  would  not  be 
guilty  of  gross  negligence,  even  though  Its 
engineer  was  running  at  an  undue  rate  of 
speed,  or  faster  than  required  by  the  ordi- 
nance of  the  dty  of  Talladega,  and  without 
the  statutory  signals."  (4)  "The  mere  fact 
that  the  defendant's  tiain  was  being  run 
tbroogh  Coffee  street.  In  the  dty  of  Tallade- 
ga, over  which  defendant's  trade  was"  laid  by 
permission  from  the  dty,  at  a  faster  rate  of 
speed  than  required  by  the  ordinance  of  the 
dty  of  Talladega,  and  without  giving  statu- 
tory signals.  Is  not  suffldent  to  show  gross 
negligence  on  the  part  of  the  defendant  The 
undisputed  evidence  in  the  case  sufficiently 
shows  that  at  the  time  the  injuries  were  re- 
cdved  the  engineer  and  fireman  In  diarge  of 
the  defendant's  train  did  not,  and  could  not, 
see  plaintiff  on  the  track;  the  view  of  bim 
being  obscured  by  the  steam  firom  the  steam 
drill  which  was  operating  near  the  track." 
(5)  "The  mere  fact  that  defendant's  train  was 
being  nm  tlirough  Coffee  street,  In  the  city 
of  Talladega,  over  which  defendant's  track 
was  laid  by  permission  from  the  dty,  at  a 
faster  rate  of  speed  than  required  by  the  or- 
dinance of  the  dty  of  Talladega,  and  without 
giving  statutory  signals,  Is  not  suffldent  to 
show  gross  negligence  on  the  part  of  the  de- 
fendant The  undisputed  evldenoe  in  the 
case  sufildently  shows  that  at  the  time  the 
Injuries  were  recdved  the  engineer  and  fire- 
man In  charge  of  the  defendant's  train  did 
not,  and  could  not,  see  plaintifl  on  the  track; 
the  view  of  him  being  obscured  by  the  steam 
from  the  steam  drill  which  was  operating 
near  the  track."  (6)  "The  court  diarges  the 
Juiy  that  although  the  defendant's  railroad  Is 


constructed  through  Coffee  street,  whldi  is  a 
public  street  In  the  dty  of  Talladega,  by  per- 
mission from  the  dty,  that  the  plaintiff  was 
trespassing,  and  unlawfully  on  said  trad^  if 
at  the  time  he  was  injured  he  was  standing 
on  the  trade,  or  walking  up  the  track,  with 
his  back  towards  the  engine.  The  undisiputed 
evidence  in  this  case  shows  that  there  was 
suffldent  room  for  plaintiff  to  walk  In  the 
street,  without  walldng  up  defendant's  track; 
that  the  railroad  track  Is  a  known  place  of 
danger;  and  It  was  inexcusable  In  plaintiff. 
If  he  unnecessarily  walked  u^  defendant's 
track,  returning  to  his  place  of  business,  or 
If  he  was  standing  upon  the  track,  locking 
at  the  operation  of  the  steam  drill,  or  for 
whatever  purpose.  If  the  evidence  In  this 
case  shows  to  your  satisfaction  that  the  plain- 
tiff, at  the  time  he  was  injured,  was  wahung 
up  the  defendant's  track,  with  his  back  or 
side  to  the  approacliing  engine,  he  was  guilty 
of  contributory  negligence,  and  cannot  re- 
cover." (7)  "The  court  diarges  the  Jury  that 
notwithstanding  they  may  believe  from  tibe 
evidence  that  Coffee  street  was  a  frequently 
traveled  street  In  the  dty  of  TaUadega,  used 
freqn^itly  by  foot  passengers,  but  not  by 
travelers  In  vehides,  and,  notwithManding 
these  facts  may  have  been  known  to  the  de- 
fendant and  Its  employes,  this  Is  not  suffl- 
dent to  charge  the  defendant  with  Actual  no- 
tice that  there  were  perscms,  or  any  person, 
<m  tlie  track  at  the  time  the  acddent  hap- 
pened. The  drcnmstances  of  this  case  are 
not  suffldent  to  charge  defendant  with  no- 
tice, or  with  what  Is  equivalent  to  notice, 
that  there  were  any  persons  on  the  track. 
The  fact  that  the  street  is  frequently  used  by 
passengers  on  foot,  whldi  Is  known  to  de- 
fendant's employes,  and  that  they  occasional- 
ly cross  and  recross  the  track.  Is  not  equiva- 
lent to  actual  notice,  under  the  circumstances 
of  this  case,  to  defendant,  or  its  agents,  that 
there  were  persons,  or  any  person,  on  the 
track  at  the  time  the  accident  happened." 
(8)  "The  court  charges  the  Jury  that  if  you 
believe  from  the  evidence  that  the  «iglne  on 
the  defendant's  track  was  being  operated  at 
a  speed  not  exceeding  eight  miles  per  hour, 
and  that  the  bell  was  being  rung  from  the 
time  the  engine  left  West  street  until  It 
passed  the  platform  where  the  acddent  hap- 
pened, your  verdict  must  be'  for  the  defend- 
ant" (9)  "The  court  charges  the  Jury  that 
they  wUl  consider  all  the  testimony,  and  will 
endeavor  to  arrive  at  the  truth  of  the  mat- 
ter, as  revealed  to  them  from  the  mouths  of 
the  witnesses,  or  by  the  physical  facts  in  the 
case,  and  by  all  the  drcnmstances  shown  by 
the  testimony  In  the  case,  and  In  construing 
the  evidence  they  must  adopt  the  evidence 
which  seems  to  them  most  reasonable,  and 
they  must  reconcile  aU  the  evldenoe.  If  they 
can;  and,  If  they  find  It  Impracticable  to  do 
this,  positive  evidence  is  regarded,  In  law,  as 
of  more  weight  than  negative,-  and  ordinarily, 
where  the  witness  testifies  that  he  saw  the 
train,  or  heard  the  sounds,  his  testimony  Is 
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oitttled  to  more  weight  than  the  person  who 
stated  that  he  did  not  see,  or  that  he  did  not 
hear,  n,  from  the  testimony,  the  jury  are 
reasonably  convinced  that  the  engine  waa 
numing  at  a  speed  not  exceeding  eight  miles 
per  hour,  and  that  the  bell  was  being  rung 
from  West  street,  where  the  engine  started, 
to  the  platform,  where  the  accident  happened, 
then  the  verdict  must  be  In  favor  of  the- de- 
fendant." (10)  "The  conrt  charges  the  jury 
that  even  If  the  jury  shonld  find  that  the  de- 
fendant or  Its  agents  failed  to  run  the  engine 
as  prescribed  by  the  ordinance  of  the  city  of 
Talladega,  within  eight  miles  per  hour,  and 
failed  to  give  the  statutory  signals,  by  ring- 
ing the  bell  and  blowing  the  whistle,  while 
passing  through  C3offee  street,  this  would  be 
bnt  "simple  negligence'  on  the  part  of  the  de- 
fendant; and  notwithstanding  this,  if  the 
platntifl  himself  was  ne^gent  in  entering  on 
the  defendant's  track  without  stopping,  and 
looktng  and  listening  for  the  approach  of  a 
train,  and  his  negligence  contributed  proxi- 
mately to  the  injuries  he  received,  he  cannot 
recover."  (11)  "The  court  charges  the  Jury 
that,  while  the  law  requires  of  the  defendant 
or  its  agents  reasonable  diligence  in  the  op- 
oration  of  its  train,  it  also  requires  of  the 
plaintiff  reasonable  diligence  for  his  own  pro- 
tection, and  if  he  entered  upon  defendant's 
track  at  a  time  when  his  vision  was  obscured 
by  the  steam  from  a  steam  drill,  when,  by 
walking  but  a  few  steps  down  the  track,  he 
could  have  had  an  unobsciured  view  of  the 
track  for  two  hundred  or  more  yards,  which 
would  have  insured  his  safety,  then  he  can- 
not recover."  (12)  "The  court  charges  the 
Jury  that  It  is  not  unreasonable  that  the 
plaintifl  be  required  to  exercise  reasonable 
diligence  for  his  own  protection.  Ev^y  one 
is  boimd  to  know  that  the  track  of  the  rail- 
road company  Is  a  known  place  of  danger, 
and  foot  passengers,  as  well  as  passengers  in 
vehicles,  are  charged  with  notice  of  this  fact, 
and  when  orosBlng,  oe  attempting  to  cross,  a 
railroad  track,  are  required  to  stop,  and  look 
and  listen  for  a  train,  before  entering  upon 
the  track,  and  if  they  fall  to  do  so,  and  re- 
ceive InJurleB,  they  cannot  recover.  And  If 
the  view  of  the  track  is  obstructed,  or  U  the 
noise  of  the  approach  of  the  train  is  dead- 
ened t>y  other  nt^ses,  it  Is  all  the  more  in- 
cumbent upon  the  plaintiff  to  be  careful,  and 
see  that  the  crossing  Is  free  from  danger.  If 
his  view  Is  obstnicted,  and  if,  as  in  this  case, 
by  taking  a  few  steps,  the  plaintiff  can  avoid 
the  obstruction,  or  get  a  clearer  view  of  the 
track  for  such  a  distance  as  will  insure  his 
safety,  he  Is  guilty  of  such  negligence,  in  fall- 
ing to  do  so,  as  will  preclude  his  recovery." 
(13)  "The  court  charges  the  Jury  that  the 
plaintiff  had  no  rli^t  to  walk  up  defendant's 
trade,  or  to  stand  on  the  track,  and  if  the 
evidence  in  this  case  shows  that  at  the  time 
the  injtules  were  received  the  plaintiff  was 
walking  up  defendant's  track,  returning  to 
bis  place  of  business,  or  was  standing  upcm 
the  track,  notiotng  or  watching  the  operation 


of  the  steam  drill,  then  be  cannot  recover." 
(14)  "The  cotirt  charges  the  Jury  that  in  order 
to  find  a  verdict  for  the  defendant  it  is  whol- 
ly unneceasary  that  the  Jury,  from  the  facts 
in  this  case,  should  determine  that  the  plain- 
tiff has  testified  falsely,  or  that  any  of  his 
witnesses  have  done  so.  If  the  testimony  of 
the  plaintiff  Is  in  conflict  with  the  testimony 
of  other  witnesses  who  saw  the  accident,  and 
Is  irrecomiUable  with  their  testimony,  and 
with  the  idiysical  facts  in  the  case,  the  Jury 
may  be  audiorized  to  conclude  that  he  was 
mistaken  in  his  recollection  of  the  circum- 
stances of  the  aoddent,  and  that  the  injuries 
he  received,  to  some  rattent,  affect  his  memo- 
ry of  matters  occurring  Just  prior  to  the  ac- 
cident" 

The  plaintiff  requested  the  court  to  give 
the  following  written  charges,  and  separate 
ly  excepted  to  the  refusal  of  the  court  to 
give  each  of  them  as  asked:  (1)  "If  the  Jury 
believe  from  the  evidence  that  Stringer  was 
injured  by  the  defendant's  engine  being  run 
agiiinst  him,  and  throwing  him  against  the 
timbers  of  the  platform,  and  In  the  ditch,  as 
he  was  crossing  the  track,  and  that  Just  be- 
fore he  went  on '  the  track,  and  when  in 
three  or  four  feet  of  it,  he  stopped  and 
looked  down,  and  then  turned  and  lopked 
up  the  track,  and  that  there  was  no  engine 
in  sight,  and  that  the  drill  was  making  so 
mucli  noise  that  an  approaching  engine  could 
not  be  heard,  and  if  they  believe  from  the 
evidence  that  he  had  time  to  cross,  and 
would  have  crossed,  the  track,  safely,  if  the 
engine  had  been  running  only  8  mUes  an 
hour  when  it  struck  him,  then  the  Jiu7  must 
give  their  verdict  for  Stringer."  (2)  "To 
run  a  train  at  a  hl^  rate  of  speed,  and  with- 
out signals  of  approach,  at  a  point  where 
trainmen  have  reason  to  believe  there  are 
persons  In  exposed  positions  on  the  track, 
and  where  the  public  are  accustomed  to  pass 
on  the  track  with  such  frequency  and  in  such 
numbers  (facts  known  to  those  In  charge  of 
the  train)  as  they  will  be  held  to  a  knowl- 
edge of  the  probable  consequences  of  run- 
ning at  such  rate  without  warnings,  will  im- 
pute to  them  reckless  indifference,  and  will 
render  their  employer  liable  for  injuries  re- 
sulting from  so  running  said  train,  and  not- 
withstanding there  was  negligence  on  the 
port  of  the  person  injured,  and  no  fault  on 
the  part  of  the  servants  after  they  saw,  or 
ought  to  have  seen,  him."  (3)  "K  the  Jury 
believe  from  the  evidence  that  Stringer  was 
injured  by  being  run  against  by  defendant's 
engine,  on  Coffee  street,  in  the  dty  of  Talla- 
dega, while  passing  across  or  along  said 
street  at  a  point  where  the  trainmen  had 
reason  to  believe  there  were  persons  in  ex- 
posed positions  on  the  track,  and  where  the 
public  are  wont,  constantly,  to  pass  on  the 
track  in  large  numbers,  and  where  there  was 
a  public  warehouse,  in  use,  fronting  on  sold 
street,  from  and  into  which  freight  was 
loaded  and  imloaded  across  the  track  on 
which  the  engine  waa  being  run;  that  such 
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point  on  Coffee  street  was  In  a  populous  dis- 
trict In  the  city  of  Talledega,  and  at  such 
point  there  was  at  that  time  a  large  force  of 
hands  engaged  In  putting  down  a  sewer  In 
said  street,  and  that  there  was  a  dense  cloud 
of  steam  across  said  street,  which  could  not 
be  seen  through,  and  that  these  facts  were 
known  to  those  In  chargre  of  said  engine,  and 
that  such  facts  were  sufficient  to  give  those 
in  charge  of  the  engine  reason  to  believe 
there  were  persons  In  exposed  positions  on 
the  track,  and  that  when  the  engine  struck 
Stringer  it  was  running  at  from  10  to  20 
miles  an  hour,  and  that  the  bell  was  not 
being  rung,  nor  the  whistle  blown,  and  that 
Stringer's  injuries  were  caused  by  the  run- 
ning of  said  engine  at  such  rate  of  speed 
without  warning,— then  such  persons  in 
charge  of  the  engine  are  held,  In  law,  to  a 
knowledge  of  the  probable  consequences  of 
so  running  without  warning  so  as  to  impute 
to  them  reckless  Indifference,  whldi  renders 
the  defendant  liable  for  Stringer's  inju- 
ries, and  It  is  liable  notwithstanding  there 
was  negligence  on  the  part  of  Stringer  In 
so  bdng  on  the  track,  and  no  fault  on  the 
part  of  the  engineer  and  fireman  after  they 
saw,  or  ou^t  to  have  seen,  him,  and  the 
Jury  should  render  a  verdict  for  Stringer." 

(4)  "When  a  railroad  runs  on  or  along  a 
public  street  of  a  large  city,  which  street  is 
in  constant  use  by  the  citizens,  and  where 
there  is  a  cotton  warehouse  which  fronts  on 
said  street,  and  into  and  from  which  all 
kinds  of  fright  Is  constantly  being  loaded, 
and  on  and  from  cars  left  standing  on  an- 
other track  on  the  other  side  from  the  ware- 
house of  such  railroad,  and  where  many  peo- 
ple are  in  the  habit  of  rightfully  being  in 
exposed  conditions  on  such  track  at  such 
place,  and  where  these  facts  are  known  to 
those  In  charge  of  an  engine  running  on  such 
track  at  such  place.  It  is  wantonness,  reck- 
lessness, and  gross  negligence  to  run  such 
engine  at  the  rate  of  15  to  20  miles  an  hour, 
without  ringing  Uie  bell  or  blowing  the 
whistle;  and  if  one  of  sudi  persons  on  the 
track  is  Injured  by  such  running  of  the  en- 
gine he  is  entitled  to  recover  damages,  not- 
witlistandlug  he  may  have  been  guilty  of 
simple  negligence  by  being  on  such  track." 

(5)  "If  the  jury  believe  from  the  evidence 
that  Stringer  was  hurt  by  being  run  against, 
.and  thrown  under  the  platform,  by  defend- 
ant's engine,  while  he  was  walking  on  the 
truck  on  Ck)lfee  street,  and  that  immediately 
behind  Stringer  there  was  a  cloud  of  steam 
about  16  or  20  feet  high,  and  the  same  width, 
which  could  not  be  seen  through,  and  that 
the  engine  ran  through  the  steam  at  about 
12  to  20  miles  an  hour,  and  that  the  bell  was 
not  being  rung,  nor  liie  whistle  blown,  and 
that  the  platform  was  used.  In  connecUou 
with  Stringer  &  Jackson's  warehouse,  and 
that  they  were  constantly  engageid  in 
loading  and  unloading  freight  from  the  B.  & 
A.  Railroad  on  skids  across  the  defendant's 
track  to  and  across  the  platform,  and  that 


that  part  of  Coffee  street  waa  a  pabllc 
street,  in  constant  use,  and  that  a  great 
many  people  traveled  it,  then  It  was  gross 
negligence  to  so  run  the  engine,  and  the  Jury 
should  find  their  verdict  for  Stringer,  if  they 
so  believe  that  such  groea  negligence  was  the 
proximate  cause  of  his  Injuries."  (6)  "It  Is 
negligence  to  run  an  engine  on  Coffee  street. 
In  the  dty  of  Talladega,  without  keying  a 
lookout  for  travdera  on  such  street  when 
there  Is  nothing  else  requiring  the  attention 
of  the  engineer  and  fireman."  (7)  "To  run  a 
train  at  a  high  rate  of  speed,  and  without 
signals  of  approach,  at  a  point  where  the 
trainmen  have  reason  to  beliere  there  are 
persons  in  exposed  positions  on  the  track., 
and  where  the  public  are  accustomed  to  pass- 
on  the  track  with  such  f  requoicy  and  In  such, 
numbers,  and  where  there  is  an  ungraded 
crossing  In  a  populous  district  of  a  dty. 
(facts  known  to  those  In  charge  of  the  train,) 
as  that  they  will  be  held  to  a  knowledge  of 
the  probable  consequences  of  running  at 
such  rate  without  warnings,  will  Impute  to- 
them  reckless  Indifference,  and  will  render; 
thdr  employer  liable  for  injiuries  resulting- 
from  so  nmning  such  train,  and  notwith- 
standing there  was  negligence  on  the  part  of 
the  person  Injured,  and  no  fault  on  the  part 
of  the  servants  after  they  saw,  or  ought  to- 
have  seen,  him."  (8)  "If  the  Jury  believe 
from  the  evidence  that  Stringer  was  Injured 
by  being  run  against  by  the  defendant's  en- 
gine on  Coffee  street.  In  the  dty  of  Tallade- 
ga, while  passing  across  or  along  said  street 
at  a  point  where  the  trainmen  had  reason 
to  believe  there  were  persons  in  exposed 
positions  on  the  trac^  and  where  there  was. 
a  public  war^ouse  in  nse,  fronting  on  said 
street,  from  and  into  which  freight  was  load- 
ed and  unloaded  across  the  track  on  which 
the  engine  was  being  run,  and  that  such, 
point  on  Coffee  street  was  in  a  populous, 
district  of  the  dty  of  Talladega,  and  that  at 
such  point  there  was  at  that  time  a  force  of 
hands  engaged  in  putting  down  a  sewer  in. 
said  street;  and  that  there  was  a  dense- 
cloud  of  steam  across  said  street,  which 
could  not  be  seen  through,  and  that  these 
facts  were  known  to  those  In  charge  of  saldi 
engine,  and  that  such  facts  were  suffldent 
to  give  those  In  charge  of  the  engine  reason 
to  believe  there  were  persons  in  exposed 
positions  on  the  track,  and  that  when  the 
engine  struck  Stringer  it  was  running  at 
from  10  to  20  miles  an  hour,  and  that  the 
bell  was  not  being  rung,  nor  the  whl»Ue  be- 
ing blown,  and  that  Stringer's  injuries  were- 
caused  by  the  running  of  said  eu^ne  at  sudi 
i^ite  of  speed  without  warnings,  then  such, 
persons  in  charge  of  the  engine  are  held.  In 
law,  to  a  knowledge  of  the  probable  conse- 
quences of  so  running  without  warnings,  so 
as  to  Impute  to  them  reckless  Indifference 
which  renders  the  defendant  liable  for 
Stringer's  Injuries,  and  It  Is  so  liable  not- 
withstanding there  was  negligence  on  the- 
part  of  Stringer  in  so  being  on  the  track,. 
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and  no  fault  on  the  part  ol  tbo  engineer  and 
flronan  after  tbey  saw,  or  ought  to  have 
discovered,  anything  which  Indicated  prob- 
aUe  danger  to  human  life,  and  the  Jury 
should  render  a  rerdlct  for  Stringer."  <») 
"Wlten  a  suit  Is  brought  against  any  oor^ 
poratloa  It  cannot  be  i>ermltted  to  deny  the 
risjit  of  the  persMi  suing  to  bring  and  main* 
tain  his  snit  against  the  corporation  by  the 
name  in  which  it  keeps  its  books  and  ac> 
oounts,  gives  receipts  and  takes  receipts,  and 
transacts  all  of  its  other  business,  and  by 
which  it  is  generally  known."  (10)  "If  the 
evidence  shows  to  the  satisfaction  of  the 
]niy  that  Stringer  was  Injured  by  defend- 
ant's engine  nmnlng  against  him  upon  Cof- 
fee street,  in  the  dty  of  Talladega,  under 
such  drcimistances  as  does  not  make  him 
guilty  of  contributory  negllgolce,  then,  if 
the  Jury  believe  from  the  evidence  that  if 
the  bell  had  been  rlngUig,  or  the  wlUstle 
blown.  Stringer  would  have  heard  It,  and 
gotten  out  of  the  way,  the  burden  is  on  th^ 
defendant  to  prove  that  the  bell  was  being 
rung,  or  whistle  blown;  and  if  the  testimony 
on  this  point  leaves  its  doubt  and  uncertain- 
ty in  the  minds  of  the  Jury,  as  to  whether 
or  not  the  bell  was  being  rung,  or  whistle 
btown,  then  the  Jury  should  And  for  String- 
er." 

Cecil  Browne,  for  appdlont  Knox  & 
Bowie,  for  appdiees. 

COIjBMAM,  J.  The  action  Is  in  caae^  to 
recover  damages  for  personal  Injuries.  There 
are  two  counts  In  the  complaint,— the  first, 
averring  simple  negligence,  as  the  cause  of 
the  injuiy;  and  the  second,  that  it  was 
caused  "by  the  gross  careleesnees,  wantonness, 
or  reCUesaieeB"  of  the  defendanta  The 
flnt  plea  of  the  defendants  presented  the 
general  issue  of  not  guilty;  the  second  plea, 
that  of  contributory  negligence  on  the  part 
of  plaintiff.  No  question  Is  reserved  as  to 
the  sufficiency  ae  irregularity  of  any  of  the 
pleadings.  No  recovery  could  be  had  upon 
the  second  count;  except  upon  proof  that  de- 
fendants were  guilty  of  having  wantonly 
Inflicted  the  injury,  or  of  such  reckless  neg- 
ligence as  to  be  the  equivalent  of  having 
wantonly  or  Intentionally  Inflicted  the  wrong. 
The  place  where  the  Injury  occurred  was 
within  the  corporate  limits  of  the  dty  of 
Talladega,  but  not  at  a  public  crossing,  or 
other  place  of  such  character,  or  under  such 
conditions,  as  that  defendants  were  chargea- 
ble with  notice,  in  the  absence  of  proof  of  ao- 
tnal  knowledge,  that  there  were  peraons  on 
the  track  at  the  time  and  place  where  the 
Injury  occurred,  or  a  knowledge  that  the 
probable  consequences  of  any  mere  neglect 
of  duty  would  result  in  injury.  Railroad  Co. 
V.  Webb,  12  South.  Rep.  374;  Railroad  Co. 
V.  Lee,  82  Ala.  262,  9  South.  Rep.  230;  Pipe- 
Worics  r.  Dickey,  98  Ala.  420,  421,  9  South. 
Sep.  720;  Railroad  Co.  v.  Chewnlng,  93 
Ala.  29,  9  Booth.  Rep.  468.   The  defendanta 


were  entitled  to  the  general  afBrmative 
charge  upon  the  second  count.  Railroad  Co. 
V.  Johnston,  79  Ala.  436;  Raih»>ad  Co.  v. 
J.tcobs,  92  Ala.  192,  9  South.  Rep.  820;  Rail 
road  Co.  ▼.  Winn,  93  Ala.  806,  9  South.  Rep. 
OBO. 

Tliere  was  no  error  in  refusing  the  Charges 
xequested  by  pialntUf  which  were  predicated 
on  the  assumption  that  there  was  evidence 
sufficient  to  authorize  a  finding  by  the  Jury 
that  defendants  were  guilty  of  wanton  inju- 
ry, or  that  redcless  negligence  which  is  its 
equivalent,  and  which  would  entitle  the 
plaintiff  to  recover  notwithstanding  he  may 
have  been  guilty  of  contributory  negligence. 

There  was  no  error  in  refusing  charge  No. 
2,  which  seems  to  have  been  copied  from  the 
opinion  In  the  Lee  Case,  supra.  As  an  ab- 
stract proposition  of  law  the  charge  was 
correct,  but  the  facts  of  the  case  did  not 
admit  of  the  application  of  the  principles  of 
law  lnv(Aed,  and  to  have  given  the  charge, 
probably,  would  have  misled  the  Jury. 

Ilie  evidence  Is  in  conflict  as  to  whether 
the  defendants  were  guilty  of  simple  negli- 
gence. TJSat  offered  by  the  defendants  tend- 
ed to  show  due  observance  of  the  statute 
requiring  signals  to  be  given  when  pasting 
through  cities  and  towns,  and  dty  ordinances 
regulating  signals  and  speed  of  trains,  and 
the  evidence  of  the  plaintiff  tended  to  show 
that  both  the  statute  law  and  dty  ordinan- 
ces were  disregarded.  The  weight  of  testi- 
mony and  credibility  of  witnesses  present 
questions  to  be  determined  solely  by  the  Ju- 
ry. If  the  Jury  should  believe  the  testimwiy 
of  the  defendants  on  the  question  of  de- 
fendants' negligence,  there  Is  an  end  of  the 
case,  and  plalntlfl  could  not  recover.  On 
the  other  hand.  If  the  Jary  come  to  the  con- 
duslon  that  defendants  were  guilty  of  neg- 
ligence whidi  proximately  caused  the  injury, 
then  the  question  arises  as  to  whether  plain- 
tiff was  guilty  of  proximate  contributory 
negligence.  On  this  question  the  evidence 
Is  In  conffict  llie  evidence  of  the  defend- 
ants tends  to  show  that  at  the  time  plain- 
tiff was  injured  he  was  standing  on  the 
track,  or  walking  along  the  trade.  On  the 
other  hand,  plaintiff  himself  testified  that 
he  was  attempting  to  cross  the  track,  and,  be- 
fore stepping  Apon  the  track,  he  both  looked 
and  listened;  that,  towards  the  east,  be 
could  see  up  the  track  for  some  200  yards, 
and,  towards  the  west,  he  could  see  over  40 
yards,  and  to  a  place  on  the  track  where  a 
Jet  of  steam  from  a  drilling  machine  was 
thrown  upon  and  across  the  line  of  track, 
which  shnt  off  any  further  vision  of  the 
track.  Plahitlff  further  testified  that  be 
could  have  beard  the  ringing  of  the  bell,  or 
blowing  of  the  whistle,  if  defendant  had 
complied  with  the  statute  requiring  signals 
to  be  given;  and  he  further  testified  that 
he  could  and  would  have  crossed  in  safety 
if  the  train  had  ob^ed  the  ordinance  of  the 
dty  limiting  its  apeeA  while  running  within 
its  corporatA  Umita.   Here^  agahi,  the  Jury 
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must  determtne  what  facta  are  trae.  At  the 
place  frhere  the  plaintiff  was  Injured  he  had 
no  right  to  stand  apon  defendant's  track,  or 
walk  along  the  track.  His  only  right  was 
the  right  of  crossing.  If  he  waB  standing  on 
the  track,  or  walking  along  it,  he  was  a 
trespasser.  If  he  was  merely  crossing  the 
track,— a  tight  he  nndonbtedly  had  in  the 
transactl<«  of  btistness,— and  had  ezerdsed 
due  caatlon,  had  looked  and  listened,  and 
thus  assured  himself  he  could  with  safety 
venture  across,  and  while  in  the  exercise 
of  the  tight  to  cross  was  injured  by  the  neg- 
ligence of  the  defendant,  the  plaintifl  would 
be  entitled  to  recover.  This  is  the  rule,  as 
declared  in  the  case  of  Qlaas  v.  Railroad  Co., 
94  Ala.  D87,  10  South.  Rep.  216,  and  we 
think  It  a  sound  rule,  and  adhere  to  it 

It  Is  contended  that  plainUff  ought  to  have 
gone  on  the  west  side  of  the  steam  Jet, 
BO  that  he  could  have  seen  along  the  track, 
in  that  direction,  a  sufficient  distance  to  have 
made  sure  that  he  could  cross  vrlth  safety. 
The  soundness  of  this  contention  depends 
upon  the  credibility  of  other  evidence  in  the 
case.  If,  as  testified  to  for  plaintiff,  the 
passenger  train  from  the  east  was  momenta- 
rily expected,  and,  according  to  schedule  of 
time,  none  was  expected  from  the  west,  and 
he  had  no  Information  that  the  freight  train 
from  the  west  was  delayed,  and  plaintiff 
took  the  precaution  to  attempt  a  crossing 
far  enon^  on  the  east  side  of  the  Jet,  at  a 
point  where  he  could  see  the  passenger  if  it 
was  approaching,  and  tax  enough  away  from 
the  Jet  of  steam  to  safely  cross  tf  the  train- 
men complied  with  the  statute  and  dty  or- 
dinances as  to  speed  and  warnings,  and  he 
both  looked  and  listened  for  approaching 
trains,  and  neither  stood  upon  the  track,  usx 
walked  along  the  track,  but  across  the  track, 
only,  then  it  could  not  be  said  he  was  guUty 
of  contributory  negligence  whldi  proximate- 
ly contributed  to  his  injury;  and  if  defend- 
ants were  guilty  of  negligence  In  running  at 
an  unauthorized  rate  of  qteed,  Mr  failed  to 
give  the  proper  signals  of  warning,  and  their 
neglect  in  these  respects  caused  the  injury, 
then  plaintiff  would  be  entitled  to  recover. 
I'he  rules  of  law,  and  city  ordinances,  regu- 
lating warnings  and  speed  in  dtles  and 
towns,  were  intended  to  prevent  the  inflic- 
tion of  injuries  in  such  and  similar  cases. 
On  the  other  hand,  if  plaintiff  was  standing 
on  the  track,  or  walking  along  the  track, 
and,  while  thus  unlawfully  using  defend- 
ants' rlg^t  «t  way,  was  Injured,  he  oould  not 
recover,  although  defendants  may  have  been 
guilty  of  negligence  in  the  failure  to  give 
warnings  of  their  approach,  or  to  comply 
with  the  rate  of  speed  fixed  by  the  ordinance 
of  the  dty.  The  evidence  shows,  without 
conflict,  that  defendants  were  not  derelict 
in  duty  after  a  knowledge  of  plaintUTs  peril 
The  words  "gross,"  "reckless,"  when  i^iplied 
to  "negligence,"  per  se,  have  no  legal  signifl- 
canoe  which  imports  other  than  simple  negli- 
teaee,  or  •  want  of  dne  cars.  Our  deci- 


sions recognbse  but  two  grades  of  nngUgence, 
if,  indeed,  one,  strictly  and  technically  speak- 
ing, con  be  regarded  as  negligence.  There 
is  simple  negligence,  or  want  of  due  care, 
which,  when  it  la  the  pitnimBte  cause  of  In- 
Juiy,  will  support  an  action,  and  authorize 
a  recovery;  the  party  injured  not  being 
guilty  of  contributory  negligence.  Then 
there  may  be  such  teokless  or  wanton  dis- 
regard of  probable  consequences,  known  to 
the  person  guilty  of  the  wrong,  or  under 
drcnmstances  that  knowledge  of  Ihe  protv 
able  consequences  of  his  wrongdoing  will 
be  Imputed  to  the  wrongdoer,  as  to  be 
the  equivalent  of  a  willful  and  intentional 
injury,  or  there  may  be  a  negligent  omission 
of  preventive  effort  after  knowledge  of  dan- 
ger. Proof  of  the  latter  diaracter  of  negli- 
gence will  authorize  a  recovery,  althou^  the 
party  injured  may  have  been  guilty  <tf  con- 
tributoty  negligence,  unless  the  contribu- 
tory negligence  on  his  part  Is  of  the  same 
character  as  that  of  which  the  defendant 
was  guilty,  in  which  event  he  would  not 
be  «ititled  to  a  verdict  The  law,  as 
declared  in*  the  headnotes  of  Railroad  Oo. 
T.  Chewnhig,  93  Ala.  24,'  is  correct,  but 
the  definition  of  the  term  "gross  negli- 
gence" therein  given  is  not  found  In  the 
text  of  the  opinion,  and  is  not  to  be  received 
as  a  unlveisally  correct  legal  definition  of 
the  phrase.  16  Amer.  &  Eng.  Enc.  Law,  pp. 
426,  427.  In  some  of  the  charges  given 
at  the  request  of  the  defendants  the  word 
"gross"  was  used  in  the  aeoBe  of  "wiUfUl" 
or  "wanton,"  and  in  this  respect  the  coort 
erred.  Charge  No.  9,  given  for  def^idants. 
In  which  a  rule  as  to  positive  and  negative 
testimony  is  laid  down,  was  perhaps  mislead- 
ing, in  not  predicating  equal  means  of  knowl- 
edge, and  the  credibility  of  the  witnesses, 
but  there  Is  no  error  In  giving  the  duu^e, 
which  would  require  a  reversal  for  thi* 
cause.  Railroad  Co.  v.  Chewnlng,  83  Ala. 
81,  9  South.  Rep.  458.  We  believe  we  hav» 
considered  every  question  raised  by  the  rec- 
ord, or  which  can  possibly  arise  on  another 
trlaL   Beveised  and  remanded. 


(9s  Ala.  aiy 
FULLER  V.  WHTTLOCK  et  aL 
(Supreme  Court  of  Alabama.    May  2, 1893.) 

HoiasTaAi>— EvisiHOB  —  Tempouabt  Absinos — 
Has  JxnncjLTA. 
i.  On  a  bill  to  reatrain  a  sale  of  property 
under  execution  against  complainant's  grantor, 
it  appeared  that  the  latter  occupied  the  property 
as  the  home  of  himself  and  family  till  March, 
1882,  when  he  went  to  another  town,  renting  a 
part  of  the  house  by  the  month,  and  keeping 
furniture  in  the  other  part,  and  seven  months 
later  he  sold  to  complainant  His  deposition 
and  that  of  his  wife,  taken  by  defendants,  the 
execution  creditors,  stated  that  he  did  not  aban- 
don hla  homestead  rights  till  he  sold  to  com- 
plainant and  that  he  went  away  merely  tem- 
porarily. Another  witness  testified  that  the 
execution  defendant  claimed  the  property  as  his 
homestead  at  the  time  of  the  sale  to  complain- 
ant and  there  was  no  evidence  to  the  contrary. 


*Biit  see  9  South.  B^.  4B& 
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Hdd,  that  the  property  was  the  homestead  of 
complainant's  asaiKnor  till  it  was  conveyed  to 
complainant. 

2.  The  right  to  object  to  the  proof  of  one's 
intmtion  by  his  own  testimony  may  be  waived. 

3.  Creditors  cannot  attack  a  sale  of  home- 
stead property  as  fraadulent. 

4.  Proceedings  on  a  claim  by  an  execution 
debtor  for  exemption  onder  the  homestead  law 
are  not  evidence  on  a  contest  between  a  previous 
assiKnee  of  the  debtor  and  the  same  execution 
creditor. 

Appeal  from  chancery  court,  Gullman 
county;    Thomas  Cobbs,  Chancellor. 

BUI  t^  E.  L.  FuUer  against  W.  R.  Whit- 
lock,  administrator,  and  others,  to  enjoin 
the  sale  of  a  property  nnder  execution,  and 
to  qnlet  title  thereto.  BYom  a  decree  for 
defendants^  complainant  appeals.    Reversed. 

Brickell,  Semple  &  Gonter  and  Oeo.  H. 
Parker,  for  appelant 

HEAD,  X  In  1882,  Charles  A.  Beckert 
owned  and  occnpled,  as  his  homestead,  lot 
403,  in  Uie  town  of  Cullman,  Ala.  In  March 
of  that  year  he  removed  from  Cullman  to 
Decatnr,  Ala.,  and  was  there  engaged  in 
the  service  of  the  United  States.  On  Octo- 
ber 30,  1882,  he  and  his  wife  conveyed  the 
lot  by  deed  to  H.  P.  Mclntire  for  the  re- 
dted  consideration  of  $500.  On  April  20, 
1883,  Mclntire  conveyed  the  lot  by  deed  to 
Mrs.  Ida  M.  Beckert,  wbo  was  the  wife  of 
said  Charles  A.,  for  the  recited  consideration 
of  $500.  On  November  16,  1886,  Mrs.  Beck- 
ert and  her  husband,  the  said  Charles  A., 
conveyed  by  deed  to  the  complainant,  Mrs. 
E.  Ij.  Fuller,  a  part  of  said  lot,  for  the  re- 
cited consideration  of  $400,  and  Mrs.  Fuller 
went  Into  Immediate  possession  and  occu- 
pation of  the  part  so  purchased,  and  so  con- 
ttnned  np  to  the  filing  of  this  bilL  In  No- 
vember, 1881,  the  appellee  W.  L.  Whitlock 
obtained  a  Judgment  in  the  circuit  court  of 
CnUman  cotmty  against  said  Charles  A. 
Beckert  for  the  sum  of  $437.60  and  costs, 
upon  which  execution  regularly  lasned,  on 
December  23,  1881,  to  the  sheriff  of  that 
county,  and  thereafter  other  executions  were 
regidarly  Issued,  without  the  lapse  of  a 
tetm,  until  November,  1883,  when  one  was 
issued  and  levied  by  the  sheriff  on  the  said 
lot  No.  403,  as  the  property  of  the  defend- 
ant tfaoreln,  the  said  Charles  A.  Beckert 
On  November  27,  1877,  Beckert,  who  then 
owned  and  actually  occnpled  the  lot  as  his 
homeetead,  made  bis  declaration  in  writing, 
verified  by  his  oath  and  signed  by  him,  where- 
in he  described  the  said  lot,  and  claimed  the 
same  as  his  homestead,  and  as  exempt  ftom 
levy  and  sale  nnder  execution  or  other  pro- 
cess for  the  collection  ot  debt,  and  filed 
the  same  in  the  ofBce  of  the  Judge  of  pro- 
bate of  Cullman  county  for  record,  and  on 
the  7th  day  of  December,  1877,  the  same 
was  duly  recorded.  Again,  on  the  28th  day 
of  February,  1882,  he  made,  and  filed  and 
liad  recorded  in  the  same  ofi!lce>  another 
and  slmQar  declaration  and  claim  of  home- 
stead In  and  to  said  lot  Wbltlock,  the 
▼.lSso.no.2— 6 


plaintiff  in  execution,  contested  these  claims 
of  exemption  by  affidavit  duly  made  under 
the  statute,  and  the  matter  of  the  contest 
depended  In  court  until  May  1,  1887,  when, 
upon  trial  in  the  circuit  court.  Judgment 
was  rendered  in  fiivor  of  the  plaintiff,  Wblt- 
lock, condemning  the  lot  to  the  satisfaction 
of  the  execution,  which  Judgment,  it  seems, 
was  subsequently  affirmed  by  this  court  on 
appeal.  Beckert  v.  Whltiock,  83  Ala.  123, 
3  Sonth.  Rep.  545.  Thereafter,  on  the  17tb 
day  of  January,  1888,  an  order  of  sale  iand 
a  fieri  facias  issued  on  said  Judgment  to 
the  sheriff  of  said  county,  who  levied  the 
latter  on  said  lot,  and  was  proceeding  to 
advertise  and  sell  the  same  under  the  pro- 
cesses In  his  hands,  when  this  bill  was  filed 
by  Mrs.  Fuller  to  enjoin  the  sale  of  that 
portion  of  the  lot  she  had  purchased,  and 
to  protect  and  quiet  her  titte  to  the  same. 
At  no  time  prior  to  the  sale  and  conveyance 
of  the  lot  to  Mclnttare  on  October  30,  1882, 
nor  at  that  time,  was  it  wortb  more  ttian 
$2,000,  the  limit  of  value  allowed  under  our 
homestead  laws. 

The  case  presents  but  a  single  question. 
Was  the  lot  In  question  still  the  homestead 
of  Charles  A.  Beckert  whm  he  conveyed 
it  to  Mclntire,  or  had  be  theretofore  aban- 
doned It  as  a  homestead?  It  Is  not  denied 
that  he  actually  occupied  It  as  the  home 
of  himself  and  family  up  to  March,  1882,  and 
that  diuring  tliat  month  he  left  the  place, 
and  went  to  Decatur  and  engaged  as  a 
gauger  in  the  service  of  the  United  States. 
Section  2843  of  the  Code  of  1876,  which  was 
In  force  at  the  time  of  these  transactions, 
reads  as  follows:  "When  a  person  has  a 
rl^t  of  homestead  under  this  chapter  or 
any  other  section  relating  to  exemptions, 
a  temporary  quitting  or  leasing  the  same 
for  a  period  of  not  more  than  twelve 
months,  at  any  time,  shall  not  be  deemed 
to  be  an  abandonment  of  It  as  his  home- 
stead; but  If  lie  shall  make  and  ffie  the 
declaration  and  claim,  as  herein  provided. 
It  shall  remain  subject  to  same  right  of 
homestead  as  if  he  had  continued  in  the 
actual  occupancy  thereof"  It  is  shown 
without  dispute  that  Beckert  did  not  leaso 
the  place  for  a  period  of  more  than  12 
months,  but,  on  the  contrary,  that  he  rented 
a  part  only  of  the  house  to  a  tenant,  by  the 
montii,  and  kept  his  furniture  and  effects 
in  another  part  of  the  house.  It  is  shown, 
also,  that  be  liad  not  been  absent  from  the 
place  as  long  as  12  months  when  he  sold 
to  Mclntire.  The  question  then  arises,  was 
bis  quitting  the  premises  temporary  or  per- 
manent? which  means,  did  he  quit  with 
the  Intention  of  returning  within  12  months, 
and  again  occupying  the  place  as  a  home, 
or  did  he  intend  liis  removal  to  be  perma- 
nent, or  to  extend  beyond  a  year?  The  re- 
spondents have  relieved  this  question  of  dif- 
ficulty of  taking  and  Introducing  tbe  depo- 
sitions of  Mr.  and  Mrs.  Beckert,  which  are 
practically  the  only  testimony  In  their  be- 
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half  touching  the  question.  Directly  re- 
aponslve  to  interrogatories  propounded  by 
respondents,  Charles  A.  Beckert  testified  as 
follows:  '1  did  not  abandon  my  homestead 
rights  in  that  lot  untU  the  last  portion  of  it 
was  sold  to  H.  P.  Mclntlre  by  me.  When  I 
left  Cullman  in  May,  1882,  I  went  to  De- 
catur, Ala.,  in  the  service  of  the  United 
States  goTemment.  I  said  that  I  should  al- 
ways consider  Cullman  my  home.  I  rented 
a  part  of  the  lot  containing  the  house  to 
Otto  Cullman.  I  rented  to  him  by  the 
month.  I  lived  in  Decatur  something  over 
a  year,  but  was  preparing  my  house  in  CuU- 
man  for  a  residence  and  reoccupatlon  during 
that  time."  And  on  cross-examination  he 
testified:  "I  did  regard  said  lot  as  my 
home,  and  did  have  some  property  in  the 
house  even  until  after  the  sale  to  H.  F. 
Mclntlra  I  did  say,  when  I  went  to  De- 
catxir  In  May,  1882,  that  I  was  going  to 
stay  there  temporarily,  and  I  considered 
Cullman  my  home.  I  do  not  remember  now 
whether  I  so  stated  to  Mr.  Armbenster  or 
not  It  was  my  Intention  to  return  to  Call- 
man,  as  shown  by  my  return.  I  did  so 
swear  on  the  trial  of  the  co;nte8t  of  exemp- 
tions in  the  circuit  court  of  Cullman  coim- 
ly."  And  Mrs.  Beckert,  responding  to  the 
respondent's  Interrogatories,  testified  as  fol- 
lows: "He  did  not  abandon  his  homestead 
on  said  lot  He  said  that  he  should  consider 
Cullman  as  his  home,  and  would  return 
ther&  The  reason  of  hia  moving  from  said 
property  in  Cullman  is  a  private  family 
matter,  and  not  connected  with  this  suit 
The  part  of  the  lot  containing  the  bouse  was 
rented  to  Otto  Cullman.  I  do  not  know  for 
what  length  of  time  It  was  rented.  He 
lived  in  Decatnr,  Ala.,  over  a  year,  in  the 
SCTvice  of  the  United  States  government, 
but  during  the  latter  part  of  the  time  he 
was  preparing  the  house  in  Cullman  for  oc- 
cupancy as  a  residence."  B.  L.  Fuller,  who 
was  examined  by  complainant  testified: 
"On  the  80th  October,  1882,  he  [Charles  A. 
Beckert]  was  also  in  possesion,  [of  the  lot 
In  question,!  holding  and  using  it  as  bis 
homestead,  occupying  a  portion  of  it  with 
his  honsdtiold  goods,  and  William  Bmnel 
occapylng  another  part  of  said  lot  as  the 
tenant  of  said  Beckert  Z  know  that  he  oc- 
cupied It  as  such  t«uuit  for  he  was  my 
barkeeper  at  the  time.  On  or  about  this 
date,  Charles  A.  Beckert  told  me  in  person 
that  he  claimed  said  lot  as  his  homestead; 
that  he  had  only  left  it  temporarily,  and 
was  at  the  time  having  some  repairs  put  on 
the  same.  *  *  *  On  or  about  March  18, 
1882,  Charles  A.  Beckert  got  married,  and 
left  the  same  night  on  a  wedding  trip  to 
Decatnr,  and,  on  account  of  some  trouble 
with  his  grown  children  growing  out  of 
said  marriage,  he  remained  there  some  days, 
and  while  there  received  the  appointment 
of  United  States  ganger,  and  remained  at 
Decatur  for  some  time  in  that  business,  liv- 
ing in  the  house  with  O.  O,  Sheets,  or  k^t 


house  for  him,  after  which  lie  returned  to 
Cullman,  and  occupied  the  house  and  lot 
In  question."  Mrs.  Fuller's  testimony  cor- 
roborated that  of  her  husband,  S.  )li.  Ful- 
ler, above  stated.  What  we  have  stated  Is 
practically  all  the  evldaice  shedding  light 
on  the  question  under  consideration.  We 
have  seen  that  the  respondents  themselves  In- 
troduced the  emphatic  testimony  of  Beckert 
and  his  wife  as  to  the  former's  intention 
when  he  left  the  place  and  went  to  Decatur. 
It  is  true,  under  our  rulings,  that  evidence 
of  one's  Intentions  Is  not  admissible  against 
the  objection  of  the  party  against  whom  It 
is  sought  to  be  introduced;  the  rule  being 
that  intention  must  be  established  as  an  In- 
ference from  the  conduct  of  tlie  party  and 
the  circumstances  surrounding  liim.  It 
seems  that  nearly  all  the  states  of  the 
Union  hold  the  contrary  doctrine.  For  a 
full  discussion  of  the  subject  see  note  to 
Gardom  v.  Woodward,  (Kan.)  21  Amer.  St 
Rep.  SIO,  25  Pac.  Bep.  199.  But  whether 
our  rule  be  the  better  one  or  not  we  have 
no  doubt  that  where  intention  is  the  tact 
to  be  ascertained,  objection  to  this  mode 
of  proving  it  may  be  waived,  and  the  evi- 
dence, when  so  introduced,  is  legal  and  rele- 
vant Taking  this  case,  then,  in  the  condi- 
tion we  find  it  we  are  forced  to  conclude 
that  Beckert  did  not  Intend  to  abandon  and 
forfeit  his  homestead,  and  that  his  quitting 
the  premises  was  temporary,  within  the 
meaning  of  the  statute.  Such  being  the 
case,  the  lot  continued  to  be  his  homestead 
until  he  sold  and  conveyed  it  to  Mclntlre, 
in  October,  1882. 

It  Is  Immaterial  to  Inquire  whether  that 
sale  was  made  with  the  intent  to  hinder, 
delay,  or  defraud  creditors.  Being  exempt 
from  the  payment  of  debts,  the  owner  oould 
make  any  disposition  of  it  he  chose,  and 
creditors  could  not  complain.  This  Is  the 
well-settled  doctrine  of  this  court  F^ows 
V.  Lewis,  65  Ala.  343;  Lehman  v.  Bryan,  67 
Ala.  558;  Wright  v.  Smith,  66  Ala.  514;  Al- 
ley V.  Dani^  75  Ala.  403;  Hlnea  v.  Duncan, 
79  Ala.  112;  Claik  t.  Spencer,  75  Ala.  49, 
and  cases  there  dted.  Besides,  if  the  prop- 
OTty  was  subject  to  levy  and  sale  at  all,  the 
lloi  of  Whltlock's  execution  was  in  full 
force  at  the  time  of  the  sale  to  Mclntlre, 
and  was  thereafter  preserved  down  to  the 
filing  of  this  blU.  That  lien,  if  It  had  ex- 
isted, was  all  efiSdent  to  protect  the  rl^ts 
of  Whitlock,  without  considering  the  ques- 
tion of  fraud.  But  the  property  was  the 
homestead  of  the  debtor,  and  there  was 
neither  execution  ilea  upon  it  nor  a  right 
in  any  creditor  to  attack  its  sale  as  fraudu- 
lent It  is  obvious  that  the  judicial  proceed- 
ings in  the  matter  of  the  contest  of  th(> 
dalm  of  exemptions  was  res  inter  alios  acta 
as  to  the  complainant  Beckert  v.  Whitlock, 
83  Ala.  123,  8  South.  Bep.  646.  The  decree 
of  the  chancellor  is  reversed,  and  a  decree 
will  be  .here  rendered  granting  ttie  rell^ 
prayed  bj  the  bilL 
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(IS  Aim.   G26) 

TRUFANT  et  al.  t.  HUDSON  et  al. 
(Supreme  Gonrt  of  Alabama.     April  28,  1803.) 

AdYEBSB  F0SSB88ION — KTOTIOE. 

1.  In  an  action  to  quiet  title,  where  the 
adrerae  possession  of  defendants  and  thrlr 
grantor  is  not  within  the  statutory  period  nn- 
le£s  tacked  onto  that  of  a  prior  vendor,  and 
there  is  evidence  that  he  went  into  possession 
in  1852,  and  cultivated  the  land  until  he  sold 
it,  paid  taxes,  and  scheduled  it  as  assets  of 
his  insolvent  estato,  but  in  1868  wrote  letters 
to  plaintiffs'  ancestors  tending  to  show  that 
he  held  permisaiveljr  under  them,  it  is  for  the 
jvary  to  say  whether  his  title  was  in  fact  ad- 
vene. 

2.  After  such  recognition,  though  he  was 
in  open  and  continuous  possession  for  10  years, 
claiming  the  land  as  his  own,  and  his  posses- 
sion  was  transferred  to  defendants'  grantor, 
and  she  transferred  it  to  defendants;  nis  pos- 
session cannot  be  cotmted  in  computing  the 
time  if  the  party  to  be  affected  thereby  bad 
no  actual  notice  of  such  adverse  claim. 

St  It  is  not  reversible  error  to  give  instruc- 
tions which  are  argumentative. 

Appeal  from  district  court,  Laaderdale 
comity;  W.  F.  Cbitwood,  Judge. 

Ejectment  by  Jane  Tmfant  and  ofhera 
against  L.  G.  Hudson  and  others  to  recover 
lot  Ho.  215  <«  tbe  map  of  the  town  of 
Florence,  Ala.  There  was  Judgment  for  de- 
fendants, and  plaintiffs  appeal.   Beversed. 

The  plaintiffs  sue  a»  tadrs  of  J.  J.  Hanna, 
deceaaed,  and  the  defendants  constitute  the 
firm  of  J.  B.  White  &  Co.  Tlie  plaintiffs 
rest  their  (dalm  to  the  property  sued  for  upon 
the  following  cliain  of  title,  which  was  shown 
by  the  UU  of  exceptions:  In  the  year  1824 
there  was  granted  unto  IJ.  Pope  and  several 
ottierB,  as  trustees  oi  the  Cypress  Land  Com- 
pany, a  patent  frcm  the  United  States  goT- 
cmment  for  the  fracticHial  secticai  14,  in 
townafalp  3,  of  range  11  W..  a  part  of  which 
was  lot  215.  now  sued  for.  Upon  the  organi- 
zation of  the  Cypress  Land  Company  these 
irosteea  transferred  to  said  company,  to- 
gether with  other  property,  the  patent  to 
fractional  section  14.  By  the  articles  of  as- 
sociation it  was  provided  that  the  property 
should  be  divided  into  lots,  streets,  alleys, 
etc.,  and  that  agents  and  attmneys  should  be 
appointed  to  sell  and  convey  by  deeds  to  the 
purchasers  of  said  lots  from  the  Cypress 
Laud  Company.  Puiporttng  to  act  under 
a  power  of  attorney  granted  by  the  associa- 
tion, James  Irvine  and  PetM'  Anderson  sold 
and  transferred  unto  Sarah  Hanna  and 
Thomas  Childress  lots  214  and  215,  as  laid 
down  in  the  plan  of  the  town  of  Florence. 
Thomas  CbUdress  and  Sarah  Hanna,  by  deed 
duly  executed,  conveyed  the  lots  214  and  216 
to  James  J.  Hanna  by  deed  duly  executed, 
and  dated  December  12,  1833.  Said  Jamee 
J.  Hanna  remained  in  poaseesion  of  the  same 
up  to  the  time  of  his  death,  which  occurred 
In  January,  1807.  The  plaintiffs  are  Us  heirs, 
and  now  claim  in  that  capacity. 

The  plaintiffs  introduced  evidence  t-piming 
to  show  that  ThoQUUiOhildreeBliad  had  poeses- 
4ion  of  the  lots  sued  for  during  his  lifetime, 
unta  lia  oMtveyed  t^  same  to  J., J.  Hanna. 


The  plnintlffB  introduced  In  evidenoa  the 
deposition  of  Mrs.  Mary  HaTina,  who  was  the 
wife  of  AXeiL  .T.  Hanna,  son  of  James  J. 
Hanna.  In  her  d^joslHon  Mrs.  Mary  Hanna 
testlfled  as  to  certain  letters  which  she  had 
fotmd  among  her  husband's  papers.  These 
letters  were  addressed  to  Alex.  J.  Hanna, 
and  were  written  by  Jolm  W.  McAllister, 
from  whom  the  defendants  derive  th^r  title. 
These  letters  were  attached  as  exhibits  to 
Mrs.  Hanna'a  deposition,  and  showed  that 
John  McAllister  had  control  of  the  said  lands 
as  the  agent  of  J.  J.  Hanna,  and  recognized 
the  right  and  title  of  his  heirs  to  the  8am& 
In  one  of  his  letters,  dated  April  8,  1868, 
Jolm  McAllister  stated:  "I  have  two  lots 
under  fence  which  your  father,  when  last 
here.  Informed  me  belonged  to  him.  I  think 
lie  told  me  they  belonged  originally  to  his 
mother.  They  are  like  most  other  lota  in  the 
place,--of  bat  little  value.  I  am  willing  to 
give  for  them  what  they  are  worth."  In  re- 
sponae  to  the  letter  written  by  A  J.  Hanna 
In  answer  to  the  above  letter  of  J.  W.  Mo- 
Alllster,  in  May,  1868,  McAllister  again  re- 
ferred to  the  said  lands  as  belonging  to  A 
J.  Hanna's  father,  and  said  that,  not  having 
found  them  among  the  deeds  of  liis  father, 
he  would  examine  the  records  for  the  same. 
On  July  17,  1868,  A.  J.  Hanna  received  an- 
other letter  from  McAllister,  in  which  he 
again  acknowledged  J.  J.  Hanna'a  title  to 
the  property.  PlaintlfCs  Introduced  evidotce 
toiding  to  show  tliat  during  bis  lifetime 
John  W.  McAllister  had  never  renounced 
to  any  of  them  or  disclaimed  th^r  title  to 
said  land,  or  had  ever  given  them  any  notice 
of  any  adverse  claim  or  possession  on  his 
part  to  said  lot  It  was  also  further  shown 
tliat  neither  of  the  plainttfEs  knew  anything 
about  the  lands  in  controversy  until  the  let- 
ters of  McAllister  were  found  among  A  J. 
Hanna's  papers.  Just  before  tlie  suit,  and 
that  suit  was  brought  immediately  on  find- 
ing the  letters.  The  record  shows  that  the 
present  suit  was  instituted  on  May  3,  1888. 
The  defendants,  as  is  stated  above,  traced 
their  title  from  John  W.  McAllister,  and  they 
introduced  in  evidence  a  deed  from  Jolm  W. 
McAllister  to  Kate  W.  McFarland,  dated 
March  1. 1879,  In  which  McAllister  conveyed, 
among  several  other  lots,  the  one  here  sued 
for.  The  defendants  then  offered  tai  evidence 
a  deed  from  Mrs.  Kate  McFarland  and  her 
husband  to  them,  (J.  B.  White  &  Co..) 
conveying  the  land  here  sued  for.  This  deed 
was  dated  February  15,  1887.  The  defend- 
ants offered  In  evidence  a  i>etltlon  of  Mc- 
Allister &  Irvine,  a  firm  composed  of  J<^m 
W.  McAllister  and  Jamee.  B.  Irvine,  as  part- 
ners, and  of  the  individual  members  of  said 
Arm,  praying  to  be  adjudged  voluntary  bank- 
rupts. In  a  schedule  attached  to  this  peti- 
tion, tn  wUch  petitioners  claim  property  ex- 
empt to  them,  there  was  lot  216,  the  lot  tn 
controversy,  scheduled  as  the  property  of 
J.  W.  McAllister.  This  petition  and  schedule 
were  filed  in  March,  1877.   In  neither  said 
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petition  nor  In  said  amended  schedule  was 
the  name  of  any  of  the  parties  to  this  suit 
mentioned,  reported  as  a  creditor,  or  referred 
to  in  any  manber.  The  plaintiffs  objected  to 
the  introduction  of  said  petition  and  sched- 
ule in  evidenoe  up<m  the  grounds  "that, 
none  of  the  plaintiffs  being  parties  to  said 
proceedings  in  any  manner,  they  could  not 
lie  boimd  by  said  proceedings,  or  any  matter 
or  tiling  connected  with  or  growing  out  of 
the  some;  that  it  being  shown  by  the  testi- 
mony that  said  McAUlster  had  acknowledged 
the  title  of  plaintiffs  and  those  through  whom 
they  claimed,  and  admitted  that  he  held  said 
lot  in  subordination  to  said  title,  his  posses- 
sion of  said  lot  could  not  become  adverse  to 
plaintiffs  without  notice  brought  home  to 
them  that  he  renounced  and  repudiated  their 
tide;  and  that  said  bankrupt  proceedings 
offered  in  evidence  constituted  no  notice  of 
such  renunciation  of  any  adverse  holding  by 
him;  and  that  such  evidence  so  offered  was 
irrelevant  to  any  issue  in  this  cause."  The 
court  overruled  these  objections,  allowed 
the  same  to  be  introduced  in  evidence,  and 
the  plaintiffB  duly  excepted.  The  defendants 
tlien  offered  in  evidence,  against  the  stmilar 
objections  and  exceptions  of  plaintiffs,  a 
certified  transcript  from  the  district  court 
of  the  United  States  for  the  northern  district 
of  Alabama,  which  showed  that  McAllister 
&  Irvine,  as  a  firm  and  as  Individuals,  wera 
adjudged  as  voluntary  bankrupts,  and  that 
there  was  allowed  them,  among  other  ex- 
empt property,  lot  215.  The  defendants  then 
offered  in  evidence  the  state  and  county  tax 
books  of  Lauderdale  county  from  the  years 
1SG9  to  1879,  showing  that  with  the  excjeptlon 
of  the  years  1875,  1876,  and  1877,  whoi  said 
lots  were  not  assessed  to  him  nor  any  one 
else,  3oim  W.  McAllister  had  given- in  for 
taxes  in  his  own  name  several  lots  In  the 
town  of  Florence,  among  which  was  lot  No. 
215.  The  plaintiffs  objected  to  the  Introduction 
of  said  tax  books  in  evidence  npon  the 
grounds  "that  the  same  were  Irrelevant  to 
any  issue  in  this  cause  and  illegal;  and  that. 
It  bring  shown  by  the  evidence  that  said 
John  W.  McAllister  liad  recognized  and  ac- 
knowledged the  title  of  the  plaintiffs  and 
those  through  whom  they  dalm  to  said  lot, 
and  admitted  that  be  held  said  lot  In  sabor- 
dinatlon  to  their  said  title,  his  possession  of 
said  lot  could  not  become  adverse  to  plain- 
tiffs wlthoat  notice  brought  home  to  them, 
that  he  renoimoed  and  repudiated  their 
said  title;  and  that  such  assessments  of 
taxes  by  him  constituted  no  notice  of  sadi 
adverse  holding  or  of  said  renunciation  by 
him;  and  that  it  was  incompetent  to  show 
by  said  assessments  of  lots  to  said  Mo- 
Alllster,  in  liis  own  name  or  by  the  assess- 
ment of  other  lots  by  him,  in  his  own  name 
as  trustee  or  agent,  that  he  held,  or  claimed 
to  hold,  the  lot  in  this  suit  adversely  or  In 
hostility  to  the  title  of  plaintiffs."  The  court 
overruled  said  objection,  admitted  said  evi- 
dence alone  to  show  the  character  of  John 


W.  McAllister's  possession,  and  for  no  other 
purpose,  and  so  instructed  the  Jury.  The 
plaintiffs  then  and  there  excepted  to  this 
luling  of  the  court.  The  defendants  then 
offered  to  introduce,  against  the  similar  ob- 
jection and  exception  of  the  plaintiffs,  the 
testimony  of  the  tax  collector  of  Florence 
that  the  municipal  tax  books  of  the  city  of 
Florence  for  the  years  1801  to  1881  were  lost, 
but  that  with  die  exception  of  the  years 
1875,  1876,  and  1877,  when  said  lots  were 
not  assessed  to  him,  John  W.  McAllister  had 
given  in  for  taxes  In  his  own  name  several 
lots  in  the  town  of  Florence,  among  which 
was  lot  215,  here  sued  for.  The  defendants 
introduced  several  witnesses  whose  testi- 
mony tended  to  show  that  John  W.  McAl- 
lister had  had  possession  of  the  lot  involved 
in  this  suit  from  as  far  back  as  1851  up  to 
the  time  he  sold  it  to  Mrs.  Kate  McFarlond, 
and  that  he  had  cultivated  it,  raising  veg- 
etables thereon,  and  had  used  it  as  his  gar- 
den; that  it  was  Inclosed  from  1861  to  1869; 
tliat  he  had  offered  to  sell  it  to  some  ot 
witnesses;  that  he  spoke  of  the  lot  as  his. 
Kind  acted  with  respect  to  It  as  he  did  to 
lots  whidb  he  owned.  These  witnesses  fur- 
ther testified  that  he  claimed  Uiis  lot  as  his, 
but  did  not  state  how  he  claimed  or  held  It; 
that  his  possession,  after  the  month  of  July 
1868,  was  Just  the  same  in  character  as  it 
had  been  liefore  1868.  The  plaintiffs  moved 
to  exclude  the  testimony  of  these  witnesses 
tn  relation  to  the  possession  of  said  lot  by 
McAllister,  and  the  fact  that  he  claimed  the 
same  as  his  own,  upon  the  ground  that  it. 
had  been  shown  by  the  evidence  that  said 
McAllister  recognized  and  acknowledged  the 
tiUe  of  the  plaintiffs,  and  those  through 
whom  they  claimed,  and  that  said  evidence 
is  not  competent  to  show  tliat  McAllister 
recognized  the  superior  title  of  the  plain- 
tlfls  and  those  through  whom  they  dalm. 
The  court  overruled  this  objection,  and  the 
plaintiffs  duly  excepted. 

At  the  request  of  the  defendant,  the  court 
gave  the  f<^owing  ohatges,  to  the  giving  of 
each  of  wliich  the  plaintiffs  separate  ex- 
cepted: (2)  "If  the  Jury  believe  frcnn  the  ev- 
idence that  any  time  before  tne  commence- 
ment of  this  suit  John  W.  McAllister  was  in 
open,  notorious,  and  continuous  possession  of 
the  lot  in  controversy  for  ten  years,  claiming 
the  same  as  his  own,  and  ttiat  his  possessicHi 
was  transferred  to  Kate  W.  McFarland,  and 
her  possession  was  transferred  to  defendants, 
then  the  defendants  have  established  the  de- 
fense of  adverse  possession  of  ten  years,  and 
are  entltied  to  a  verdict"  (8)  "If  the  Jury 
believe  from  the  evidence  that  the  possession 
of  John  W.  McAllister  was  transferred  to 
Kate  W.  McFarland,  and  that  the  pos- 
session was  Ixansferred  to  defendants, 
then  the  said  snoceastve  possessions  may 
be  counted  together  in  computing  the  time; 
and  if  the  Jury  find  from  the  evid«ice 
that  at  any  time  said  saccessive  possessions 
together  were  open,  notorious,  adverse^  and 
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oontinaoas  for  ten  years,  clEdming  the  lot  as 
thdr  otoh,  then  the  defendants  are  entitled  to 
a  Terdict,"  (4)  "To  constitute  adverse  pos- 
session, it  \s  not  necessary  that  the  party  to 
be  affected  thereby  should  have  actual  no- 
tice of  the  same."  (5)  "A  nonresident  Is  af- 
fected by  the  adverse  possession  of  his  land- 
lord in  this  state  to  the  same  extent  as  a  res- 
idoit,  and  the  same  facts  which  would  carry 
home  to  a  resident  notice  of  such  adverse 
possession  would  carry  such  notice  home  to  a 
nonresident"  (6)  "The  statute  of  limitations 
is  a  artatute  of  repose,  and  should  be  upheld 
and  enforced  by  the  courts  and  Juries  with  a 
steady  hand."  (7)  "Statutes  of  limitations 
are  enacted  In  the  Interest  of  repose.  Their 
remedial  provisions  are  never  construed  nar- 
rowly. They  rest  on  the  presumption  that 
meritorious  (?)  are  not  allowed  to  slumber 
untU  human  testimony  is  lost  or  human  mem- 
ory falls.  I  charge  you,  therefore,  that  they 
should  be  upheld  with  a  steady  hand."  (11) 
"If  the  Jury  believe  from  the  evidence  that 
J<dm  W.  McAllister  was  in  the  open,  notori- 
ous, and  continuous  adverse  possession  of  the 
land  sued  for  more  than  ten  years  after  the 
letter  of  July  7,  1868,  was  received  by  Alex. 
3.  Hanna,  and  before  the  bringing  of  this 
suit,  rfniining  said  land  as  his  own,  then  I 
chaise  you  that  the  plaintiffs*  right  of  action 
IS  barred,  and  your  verdict  must  be  for  the 
defendants."  (12)  "If  the  Jury  believe  from 
The  evidence  that  McAllister  held  open,  noto- 
rious, and  ccHitinuous  adverse  possession  of 
the  lot  in  controversy,  clalinlng  the  same  as 
his  own,  from  1852  tUl  1868,  than  the  title 
of  defendants  had  become  perfect  by  the  con- 
tinuance of  the  adverse  possession."  (15)  "If 
Qie  Jury  find  from  the  evidence  that  the  let- 
ters of  John  W.  McAllister  to  Alex.  Hanna 
referred  to  two  lots  on  the  opposite  comer 
towards  the  river,'  and  that  the  lot  in  oontro- 
veisy  (lot  215)  was  not  on  the  opposite  comer 
towards  the  river,  but  was  on  Court  street, 
beyond  limestone  street,  and  that  lots  214 
and  215  were  nearer  to  McAllister's  residence 
than  It,  they  have  a  right  to  take  these  facta 
into  consideration  in  determining  which  lots 
UcABlster  referred  to." 

Emmet  O'Neal  and  Thoa  B.  Boulhao,  for 
appellantB. 

McGLEHXAN,  J.  The  only  defense  made 
to  this  action  is  that  of  adverse  possession. 
It  la  not  controverted  that  plaintiffs  have  a 
perfect  chain  of  muniments  of  title  to  the 
land.  The  possession  of  the  defendants,  and 
of  their  immediate  vendor,  Mrs.  McFarland, 
was  for  a  less  period  than  10  years_  before 
suit  brought;  hence  the  defense  cannot  be 
made  out  without  tacking  Mrs.  McFarland's 
IH>ssession  onto  that  of  McAllister,  from 
whom  she  purchased,  which,  of  course,  must 
have  been  adverse  to  the  plaintiffs,  and  con- 
tinued, impressed  with  fliat  character,  to  the 
sale  to,  and  putting  in  posseaeion  at,  said  ven- 
deev  or  without  proof  that  before  such  sale 


McAllister's  adverse  possession  had  been  con- 
tinued for  the  statutory  period,  and  thus  rip- 
ened into  a  perfect  title  in  him.  So  there 
were  really  but  two  questions  in  the  case,  the 
resolution  of  either  one  of  which  in  defend- 
ants' favor  ^itiUed  them  to  a  verdict  and 
Judgment,  namely:  First,  was  McAllister's 
possession  at  the  time  of  the  sale  to  Mrs. 
McFarland  adverse  to  the  plaintiffs,  and  had 
It  at  that  date  been  adverse  for  a  length  of 
time  which,  added  to  the  possession  of  Mrs. 
McFarland  and  defendants,  makes  out  the 
statutory  period,  the  adverse  character  of  the 
possession  subsequent  to  McAllister's  behig 
confessed?  and,  seccHid,  if  McAllister's  pos- 
session was  not  at  that  time  adverse,  had  he, 
for  any  prior  period  of  ten  years,  bod  su(^ 
adverse  possession  as  vested  him  with  the 
legal  title  which,  In  the  absence  of  a  convey- 
ance by  him,  or  a  subsequent  holding  by  him 
as  tenant  or  agent  for  the  plaintiffs,  or  In 
subserviency  to  than,  for  the  statutory  pe- 
riod, remained  and  was  in  him  when  he  sold 
and  conveyed  to  Mrs.  McFarland? 

The  evidence  for  the  defendants  tended  to 
show  that  McAllister  went  into  possession 
of  the  land  In  1851,  and  from  that  time  till 
his  sale  of  it  to  Mrs.  McFarland  he  continued 
in  the  possession,  exercising  acts  of  owner- 
ship over  it,  treating  and  using  it  as  if  it  be- 
longed to  him,  and  claiming  to  own  it.  On  the 
other  hand,  certain  letters  written  by  him  in 
April,  May,  and  July,  1868,  to  the  executors 
of  plaintiffs'  ancestor,  were,  together  with  a 
letter  In  reply  to  one  of  them,  written  by  one 
of  the  executors  in  May,  1868,  Introduced 
by  the  plaintiffs,  and  tended  to  show  that  at 
that  time— that  Is,  at  least  from  April  3, 
to  July  17,  1868— McAllister  recognized  the 
title  of  plaintiffs  as  paramount,  and  held  per- 
misslvely  under  it  We  say  these  letters 
tended  to  show  the  subserviency  of  McAllis- 
ter's possession,  because  whether  they  did 
show  it  or  not  was  a  question  for  the  Jury. 
They  amount  merely  to  written  admissions 
of  fact  for  the  considers  ti<m  of  the  triers 
of  tlie  facta  They  are  not  such  writings  as 
the  trial  court  should  have  interpreted  and 
declared  the  effect  of  as  matter  of  law. 
These  admissions  were  for  the  consideration 
of  the  Jury,  in  two  respects.  On  the  one 
hand,  they  went  to  show  that  McAllister's 
possession  from  1851  to  1868,  though  having 
all  the  visible  indicia  incident  to  ownerstiip, 
was  not  In  truth  held  under  a  claim  of  right 
in  himself,  and  hence  was  not  adverse  to  the 
titie  of  the  plaintiffs.  Viewed  in  this  connec- 
tion, it  was  open  to  the  Jury  to  find  either 
that  McAllister's  possession  had  not  up  to 
that  time,  been  of  a  character  to  vest  the 
legal  titie  in  him,  or  that  it  had  been  adverse, 
and  therefore  that  he  had  a  perfect  titie 
when  the  letters  were  written.  If  they 
readied  the  latter  conclusion,  that  titie  con- 
tinued In  McAllister,  and  passed  by  his  con- 
veyance through  Mrs.  McFarland  into  the  de- 
fendants, unless  from  1868  on  he  held  pos- 
session for  a  period  of  10  years  as  the  ten- 
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ant  at  will,  or  agent  or  otherwiBe  permisslve- 
ly,  under  the  plaintiffs,  the  effect  of  which 
would  be  to  reveat  the  title  In  them. 
Allen  T.  Mansfield,  82  Mo.  688;  linger  y. 
Mooney,  (GaL)  49  Amer.  Bep.  100;  Echols  y. 
Hubbard,  90  Ala.  309,  7  South.  Rep.  817; 
Hoffman  v.  White,  90  Ala.  354,  7  South.  Rep. 
816;  Atkinson  v.  Patterson,  46  Vt  750;  WU- 
llams  v.  Pott,  L.  R.  12  Eq.  149.  In  determin- 
ing whether  the  possession  of  McAUiater 
after  July,  1868,  was  that  of  the  plaintiffs. 
In  the  sense  necessary  to  direst  out  of  the 
former,  and  Invest  In  the  latter,  the  title 
acquired  by  McAllister's  possession  prior  to 
April  3,  1868,  If  they  found  that  such  prior 
possession  was  of  a  character  and  duration 
to  ripen  title  in  him,  it  was  competent  for 
them  to  look  at  the  evidence  introduced  by 
defendants  with  reference  to  the  payment  of 
taxes  on  the  land  as  if  It  were  his  own  by 
McAllister,  and  to  the  fact  that  he  scheduled 
this  land  among  his  assets  in  the  bankruptcy 
proceeding,  and  claimed  it  tbereln  as  ex- 
empted to  him;  and  it  follows,  of  course,  that 
the  court  did  not  err  in  overruling  plaintiffs' 
objection  to  this  evidence.  The  other  aspect 
in  which  the  admissions  contained  in  the  let- 
ters were  for  the  consideration  of  tbe  jury 
was  this:  If  they  found  that  McAllister's 
possession  prior  to  April  3,  1868,  had  not 
for  a  period  of  10  years  been  adverse  to 
plaintiffs,  it  then  became  a  matter  of  con- 
trolling Importance,  of  course,  to  determine 
whether  his  subsequent  possession  was  ad- 
verse, ^tber  of  itself  for  the  statutory  pe- 
riod, or  for  a  sufficient  length  of  time  next 
before  the  inception  of  Mrs.  McFarland's 
possession  as,  with  the  term  of  her  holding 
and  that  of  the  defendants,  would  amount 
to  10  years.  The  bankruptcy  proceedings 
and  the  payment  of  taxes,  we  may  remark 
Incidentally,  were  also  competent  in  this  con- 
nection, as  a  part  of  the  proof  necessary  to 
Impress  this  subsequent  possession  with  an 
adverse  character.  But  it  was  only  a  part 
If,  in  this  event,  the  Jury  found  from  the  cor- 
respondence between  McAllister  and  TTaymR 
that  the  former's  possession  at  that  time  was 
held  In  subordination  to,  and  in  recognition 
of,  the  title  of  plaintiffs,  or  permlssively  un- 
der them,  they  could  not  find  that  McAllis- 
ter's subsequent  possession  was  adverse  to 
the  plalntUEs  without  proof— evidence  satis- 
factory to  them— that  it  was  held  in  hostility 
to  plaintiffs'  title,  and  that  the  fact  of  such 
hostility.  Involving  a  repudiation  of  the  per- 
missive or  subordinate  character  of  the  pos- 
session as  It  existed  in  1868,  was  brought 
home  to  the  plaintiffs  10  years  before  this 
suit  was  instituted.  Being  In  the  possession 
as  the  tenant  or  agent  of  plaintiffs,  or  holding 
in  any  way  for  them,  and  In  recognition  of 
their  title,  in  July,  1868,  they  had  a  right 
to  assume  that  the  cliaracter  then  Impressed 
on  the  possession  by  these  facts  continued 
so  long  as  it  was  not  disavowed  or  repudiat- 
ed, and  the  disavowal  or  repudiation  brought 
to  their  knowledge;  and  their  failure  to  as- 


sert their  title  under  these  drcumstanoes  Is 
to  be  ascribed  to  their  continued  willingness 
that  McAllister  should  hold  tor  them  and  la 
th^  right,  and  not  to  their  acquiescence  in 
his  wrongful  disseisin,  since  knowledge  is 
always  an  essmtial  element  in  acquiescence, 
and  knowledge  of  a  wrong  must  always  be 
shown  before  a  party  can  be  said  to  have  lost 
his  right  to  redeem  it  by  delay  in  Its  asser- 
tion. Where  there  are  no  relations  between 
the  owner  and  the  party  in  possession,— noth- 
ing upon  which  the  possession  can  be  re- 
ferred to  the  owner's  right,— he  is  presumed 
to  know  of  Its  wrongful  character,  knowing, 
as  he  must,  of  the  fact  of  possession;  but 
where  a  relation  does  exist  upon  whldi 
the  possession  is  referable  to  the  title,  the 
holder  of  that  title  is  Justified  In  aasnming 
that  the  possessicm  Is  subordinate  thereto, 
and  held  in  recognltloa  thereof,  until  he 
knows  to  the  contrary.  No  kind  or  degree 
of  actual  hostility  will  of  Itself  ooavert  such 
a  permissive  into  an  adverse  possession;  no 
sort  of  claim  of  ownership  on  the  part  of  the 
party  in  possession  will  of  Itself  have  thU 
effect;  and  while  it  may  be  open  to  the  jury 
In  some  cases  to  find  from  the  drcumstanoes 
of  the  possession  that  the  owner  had  notice 
of  its  hostile  and  exclusive  character,  no  ex- 
dusivieness  of  possessl<Mi,  no  hostility,  no 
claim  of  right  antagonlstio  to  the  title,  will 
necessarily  In  any  case. take  the  place  of  dl- 
rect  proof  of  knowledge  on  the  part  of  the 
owner  that  the  possession  is  no  longer  held 
tai  subserviency  to  him.  At  most,  in  any 
case,  the  circumstances  of  hostility,  exdnslve- 
ness,  and  claim  of  right  are  only  for  the  Jury 
to  consider  as  tending  to  show  knowledge 
on  the  part  of  the  owner;  the  argument  be- 
ing that  the  circumstances  of  the  possession 
were  such  as  that  he  must  have  known  them, 
and  from  them  that  the  possession  was  no 
longer  held  under  him,  and  In  recognition  of 
his  title.  Iron  Oo.  v.  Roberts,  87  Ala.  436; 
Barms  v.  Meadors.  90  Ala.  140,  7  Soatb. 
Rep.  409;  Baucum  v.  George,  66  Ala.  258; 
Railway  Co.  v.  Davis,  91  Ala.  619,  8  SonllL 
Rep.  349;  Bernstein  v.  Humes,  78  Ala.  142; 
De  Jamette  v.  McDanlel,  83  Ala.  215,  9  Sonfh. 
Rep.  570. 

When  brought  to  the  touch  of  the  foregcdng 
views,  charges  2,  3,  and  4  given  for  the  de- 
fendants are  affirmatively  bad.  They  each 
require  the  Jury  to  find  for  the  defendants 
If  they  should  believe  that  McAUister's  pos- 
seaslon  was  open,  notorious,  and  held  under 
a  dalm  of  right  In  himself,  though  the  Jury 
might  also  believe  that  the  plaintiffs  had  no 
knowledge  whatever  that  he  asserted  any 
dalm  to  the  land  except  under  and  in  sub- 
serviency to  their  title.  Charge  11  given  for 
defendants  was  misleading,  and  should  not 
have  been-  given.  Of  course.  If  McAllister 
was  In  the  open,  notorious,  and  conttnuooa 
adverse  possession  for  10  years  after  the 
last  recognition  of  plaintiff's  title  by  the  let- 
ter of  July  7, 1868,  he  had  title;  but  the  Jury 
would  probably  have  understood  the  word 
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"aArexaa,"  as  used  la  this  charge,  to  mean 
a  claim  of  ownership  In  hostility  to  the 
plaintiffs,  when  such  claim,  without  proof 
of  plaintiffs'  knowledge  of  it,  would  not 
render  the  poaaeesion  adverse  to  them. 
GbaiKes  6  and  7  given  for  defendants  are 
mere  arguments.  The  court  was  under  no 
duty  to  give  them,  but  its  acticm  In  so  doing 
would  not  work  a  reversal  of  the  case. 
Oharge  12  was  misleading;  Indeed,  it  was  In- 
vasive of  the  province  of  the  Jury.  If  the 
Jmy  had  found  that  McAllister's  possession 
between  1851  and  April,  1868,  had  vested 
title  In  him,  it  would  not  necessarily  follow 
that  this  title  remained  in  him,  and  passed 
to  Mrs.  HcFarland,  and  from  her  to  the  de- 
fendants, as  the  charge  in  effect  declares. 
As  we  have  sem,  It  was  open  to  the  Jury  to 
find  that.  If  McAllister  really  had  tiUe  in 
1868,  It  had  revested  In  the  plaintlSs  before 
the  deed  to  Mrs.  McFarland  was  executed 
throagh  10  years'  continuous  possession  by 
McAllister  sabae(iuent  to  July  17, 1868,  under 
and  tn  sabordlnatl<«  to  the  plaintiff 8.  Charges 
5  and  15  given  for  defaidants  are  imob- 
jectionable,  except  that  the  latter  Is  argumen- 
tative. 
Beversed  and  remanded. 


(98   Ala.    241) 

BEITMAN  V.  STEINBR  et  aL 
(Supreme  Court  of  Alabama.     May  2,  t89a) 

KX60TIABI.S  iKSTBtrlf ENTa  —  COMBISERATIOK— 7l0- 
TITIOD8  ISSUB   OV    COBPOa&TS    &I0CK  —  ASBaB* 

umtn  TO  PnacKiss. 

1.  Though  Const  art.  14,  |  6;  provides 
that  all  fictitions  increase  of  stock  tqr  corpora- 
tions shall  be  void,  whare  a  fictitions  Increase 
is  authorized  before  any  stock  is  issned,  and 
all  of  the  certificates  are  issned  at  the  same 
time,  and  purport  to  represent  a  gross  capital, 
doable  tn  amount  to  the  actual  capital,  each 
certificate  entitles  the  holder  to  share  in  the 
assets  of  the  corporation  in  the  proportions 
his  certificate  sustains  to  the  whole  issue,  and 
the  whole  issue  enstains  to  the  actual  capital, 
so  that  a  note  given  for  such  certificates,  at  50 
cents  on  the  dollar,  by  one  with  knowledge  of 
the  fictitions  issue,  is  not  void  for  want  of 
consideration.  Williams  v.  Evans,  6  South. 
Kep.  702,  87  Ala.  725.  distinguished. 

2.  The  contract  to  purdtase  the  stock, 
though  the  latter  was  illegally  Issued,  is  not 
illegal. 

3.  It  is  not  unlawful  per  se  for  a  number 
of  persons,  by  previous  agreement,  to  buy  stock 
of  a  corporation  to  control  Its  policy,  elect  Its 
officers,  etc. 

4.  Corporate  stock,  though  originally  issued 
by  the  corporation  without  consideration,  is  not 
necessarily  void. 

Appeal  from  dty  court  of  Birmingham; 
Wmiam  W.  WUkerson,  Judge. 

This  was  a  suit  brought  by  Steiner  Bros. 
against  J.  Beltman  to  recover  the  amcnrnt 
alleged  to  b0  due  on  a  promissory  note  given 
by  defendant  for  certain  shares  of  the  cap- 
ital stock  in  the  Birmingham,  Fowderly  & 
Bessemer  RalltDad  Company.  There  was 
judgment  fk>r  plaintlfls,  and  defendant  ap- 
peal&  ASbmeCL 


The  defendant  filed  nine  pleas.  Demurrers 
were  Interposed  to  these  pleas,  and  the  pres- 
ent appeal  presents  for  review  the  rulings 
of  the  court  upcm  the  demurrers.  The  de- 
murrer was  overruled  as  to  the  second  plea, 
and  Issue  was  joined  thereon.  By  the  first 
plea  the  defendant  set  up,  by  way  of  set- 
off, the  damages  sustEdned  by  the  alleged 
breach  of  a  contract,  or  of  the  duty  arising 
out  of  a  contract,  to  the  effect  that  Steiner 
Bros,  should,  with  the  defendant,  so  manage 
the  Birmingham,  Fowderly  &  Bessemer 
Street  Railroad  Company  as  would  benefit 
the  defendant  and  plaintiffs;  and  that  plain- 
tlfls conspired  with  B.  Steiner,  who  was  the 
president  of  the  corporation,  to  have  the 
corporate  property  placed  In  the  hands  of  a 
receiver,  when  there  was  no  occasion  there- 
for, In  which  they  were  successful;  and 
that  the  stock  which  plalntlfb  sold  the  de- 
fendant was  valueless,  as  the  result  of  such 
arrangement  The  substance  of  the  3d,  4th, 
5th,  6th,  and  8th  pleas  Is  sufficiently  stated 
In  the  opinion.  The  7th  plea  sets  up  that 
the  stock  for  which  the  note  was  given  was 
a  part  of  the  stock  purchased  by  plaintiffs, 
together  with  the  defendant  and  others,  un- 
der an  agreement  between  the  plaintiffs,  the 
defendant,  and  others,  to  obtain  the  major- 
ity of  the  stock  In  the  Birmingham,  Fowder- 
ly &  Bessemer  Street  Railroad  Company,  In 
order  that  they  might  control  the  election 
of  officers  of  said  company,  and  to  control 
and  manage  It  for  the  benefit  of  the  plain- 
tiffs. The  8th  plea  sets  up  that,  of  the  53 
shares  for  which  the  said  note  was  given, 
40  were  issued  by  said  company  to  one  E. 
I^esser,  without  comdderatlon,  which  fact 
was  known  to  plaintiffs,  or  without  money 
or  anything  else  of  value,  and  transferred 
by  E.  Lesser  to  plaintiffs,  and  by  plaintiffs 
to  defendant,  as  a  part  consideration  of  said 
note;  and  that  the  remaining  shares,  13  in 
number,  were  orlglnaUy  Issued  to  one  Yhi- 
cent  Loveless,  without  consideration,  which 
fact  was  known  to  plaintiffs,  and  by  him 
transferred  to  the  plaintiffs,  and  by  plain- 
tiffs to  defendant,  as  a  iMirt  consideration 
of  said  note;  and  that  all  of  said  shares  of 
stock,  as  pledged  by  the  defendant  to  plain- 
tiffs, at  the  time  of  the  execution  of  saifi 
note,  were  never  in  fact  delivered  to  said 
defendant  The  plaintiffs  interposed  sev- 
eral grounds  of  demurrer  to  these  several 
pleaa  Some  of  the  grounds  of  each  de- 
murrer were  sustained  to  each  of  said  pleas. 
The  grounds  of  demurrer  to  the  first  plea, 
which  were  sustained  by  the  court,  show 
that  the  act  of  plaintiffs  in  having  said  com- 
pany placed  in  the  hands  of  a  receiver  might 
have  been  for  the  best  Interest  of  said  com- 
pany and  the  stockholders  thereof,  for  aught 
that  ap];>ear8  in  said  plea,  and  that  It  did 
not  appear  that  there  had  been  any  breach 
of  the  alleged  agreement  between  the  pigdn- 
tlflS  and  the  defendant  The  grounds  of 
demurrer  to  the  Sd,  4tb,  6th,  eth,  and  9th 
pleas,  which  were  sustained,  wei«,  in  sub- 
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stance,  that  the  facts  set  up  In  said  pleas 
did  not  show  either  want  of  consideration 
or  illegality  in  the  contract,  and  that  de- 
fendant had  the  right  to  buy  of  plaintifCs 
stock  which  had  been  fraudulently  and  fic- 
titiously issued  to  them,  if  he  chose  to  do 
80,  and  if  there  was  no  fraudulent  misrep- 
resentation of  the  facts  to  the  plaintiffs. 
The  grounds  of  demurrer  to  the  7th  and  8th 
pleas  were,  In  substance,  that  the  transac- 
tions set  up  therein  Were  not  illegal  in  them- 
selves; but,  if  they  had  been,  the  giying  of 
said  note  was  only  collateral  to  the  transac- 
tion; and  that  It  appears  that  the  defendant 
fuUy  understood  all  the  facts  existing  at 
the  time  the  purchase  of  the  stock  was 
made. 

Ward  &  John,  for  appellant  Cabaniss  & 
Weakley,  for  appellees^ 

McCLBLLAN,  3.  This  is  an  action  by 
Steiner  Bros,  against  Beltman.  The  com- 
plaint, as  amended,  contains  a  count  on  a 
note  executed  by  defendant  to  plaintiffs, 
and  common  counts  for  money  paid,  etc., 
for  money  due  by  account,  and  for  money 
due  by  account  stated.  Of  these  only  the 
first  count  is  important,  as  the  questions  re- 
served for  our  consideration  arose  on  the 
sufficiency  of  certain  pleas  which  went  to 
the  cause  of  action  laid  specially  therein. 

The  main  question  is  presented  on  the 
following  facts,  which  are  set  up  in  the 
pleas,  and  relied  on  as  shovtring  the  absence 
of  consideration  for  the  promise  sued  on: 
The  defendant  purchased  from  the  plalntlfCs 
53  shares  of  the  capital  stock  of  the  Bir- 
mingham, Fowderly  &  Bessemer  Street  Rail- 
road Company,  of  the  par  value  of  $50  per 
share,  and  executed  to  them  the  note  sued 
on  for  tbe  price  thereof,  which  appears  to 
have  been  about  60  per  cent,  of  the  face 
value  of  the  shares.  The  authorized  capital 
stock  of  ttie  company  was  $100,000,  and  this 
amount  was  subscribed  by  plaintiffs  and 
others,  but,  before  the  cerUficates  were  is- 
sued, the  stockholders  met,  and  resolved  tn 
increase  the  capital  stock  of  the  ccmcem  to 
1200,000,  and  to  divide  out  the  additional 
shares  among  the  original  subscribers,  so 
that  each  subscriber  to  the  original  capital  ot 
$100,000  would  receive  double  the  number 
of  shares  he  had  subscribed  and  (presum- 
ably) paid  for,  the  increase  being  in  the 
nature  of  a  bonus,  for  which  nobody  paid 
anything.  The  certificates  Issued  to  plain- 
tiffs and  sold  to  defendant  by  them  were  of 
this,  the  only,  issue  of  stock  made  by  the 
company.  Plaintiffs  knew  tbe  foregoing 
facts— indeed,  had  participated  in  the  pro- 
ceedings by  which  the  certificates  of  shares 
had  been  doubled,  without  any  increase  In 
the  capital  of  the  corporation— when  they 
sold  their  shares  to  the  defendant;  and  the 
latter  also,  it  is  to  be  presumed  from  the 
absence  of  any  negation  of  knowledge  in  the 
plea,  knew  that  the  stock  he  puiCbased  of 


the  par  value  of  $2,650  represented  only 
half  that  sum  in  actual  capital.  There  can, 
of  course,  be  no  doubt  that  the  fictitious  in- 
crease of  the  capital  stock  of  the  corpora- 
tion, adding,  as  It  did,  not  one  penny  to  its 
capital,  could  not  under  our  laws  afford  a 
predicate  or  basis  for  the  issuance  of  cer- 
tificates of  shares  beyond  the  capital  actual- 
ly subscribed  and  paid  or  to  be  paid  In; 
and  that,  in  so  far  as  the  certificates  which 
were  issued  are  rested  upon  or  purport  to 
represent  capital  bey(Hid  the  $100,000  actual- 
ly subscribed  and  paid,  they  are  utterly 
void.  But,  where  there  has  been  an  excess 
of  stock  certificates  over  the  real  capital 
of  a  corporation  attempted  to  be  authorized 
and  Issued,  oiu-  laws  do  not  avoid  the  ^itire 
Issue.  The  vitiating  operation  of  the  con- 
stitutional provision  is  confined  to  the  fio- 
titious  excess.  The  language  is:  "All  fic- 
titious increase  of  stock  or  indebtedness  shall 
be  void."  Const,  art  14,  {  6.  Where  the 
excess  of  certificates  beyond  the  actual  capi- 
tal is  issued  separately  from  the  certificates 
which  truly  represent  that  capital,— where, 
in  other  words,  subsequent  to  the  issaanoe 
of  certificates  which  are  authorized,  the 
stock  is  Increased  without  a  corresponding 
increase  of  the  capital  Itself,  and  certifi- 
cates therefor  are  issued,— such  certificates 
are  void,  but  the  original  certificates  are  as 
valid  for  all  purposes  as  if  the  fictitious  In- 
crease had  not  been  attempted  at  aU,  and 
the  holders  of  them  are  entitled  to  share  in 
the  business  and  assets  of  the  concern  ac- 
cordingly. Nor  can  it  be  material  that  such 
holders  have  also  subscribed  for  and  taken 
the  worthless  certificates.  The  vidousness 
of  the  one  would  not  impair  the  validity  or 
value  of  the  other.  Where,  however,  as  In 
this  case,  the  fictitious  Increase  Is  formally 
authorized  before  any  stock  Is  Issued,  and 
aU  of  the  certificates  are  issued  and  de- 
livered to  the  subscribers  at  the  same  time, 
and  purport  to  represent  and  rest  on  a 
gross  capital,  equal  In  amount  to  tlie  actual 
and  fictitious  capital  combined.  It  is,  of 
course,  impracticable  to  separate  the  good 
from  the  void  certificates,  or  to  say  that  any 
particular  certificate  of  stock  Is  solely  based 
on  actual  capital,  or  on  feigned  capital  only, 
and  therefore  is  wholly  good  or  wholly  bad. 
Yet  while,  In  such  case,  no  certificate  can  be 
said  to  represent  its  face  value,  or  to  entitle 
the  holder  to  share  in  the  incomes  and  assets 
of  the  corporation  to  the  full  extent  of  the 
amount  it  purports  to  evidence,  on  the  other 
hand  it  Is  equally  clear  that  such  certificate 
Is  in  part  based  upon  actual  property,  and 
represents  in  some  amount  actual  capital  In 
which  the  holder  has  a  right  to  share  in  the 
proportions  his  certificate  sustains  to  the 
whole  issue  and  the  whole  issue  sustains  to 
the  actual  capltaL  It  Is  certain,  on  the  facts 
disclosed  In  these  pleas,  that  $100,000  bad 
been  paid  in,  and  was  held  by  the  corporation 
as  its  cai^tal.  It  is  equally  clear  that  this 
fund  belonged  to  the  holders  of  tbe  $200,000 
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of  shares,  to  the  same  extent  and  In  the 
same  sense  It  would  liave  belonged  to  them 
had  no  fictitious  increase  of  shares  been 
attempted  to  be  authorized  and  actually  is- 
sued. It  Is  manifest,  too,  that  the  several 
interests  of  the  stocldiolders  In  this  fond 
are  determinable  by  reference  to  the  number 
of  shares  of  stock  they  respecUTely  hold, 
jost  as  If  the  whole  issue  was  In  aU  respects 
valid.  The  sam  of  the  shares  held  by  each 
marks  the  extent  of  his  Interest,  and  is  his 
muniment  of  title.  Precisely  double  the 
number  of  authorized  certificates  haying 
been  issued  to  each  subscriber  for  the  stoclc,' 
the  rdatlTe  share  of  each  subscriber  in  the 
corporate  capital  is  neither  increased  nor 
diminished  by  the  duplication.  Each  has  the 
interest  he  controlled  and  paid  for,  albeit  h 
may  appear  by  the  face  of  the  paper  evi- 
dencing his  interest  that  the  fund  is  twice 
what  it  really  is,  and  hence,  nominally,  that 
bis  aliquot  share  thereof  is  double  Us  real 
interest  In  other  words,  each  subscrlbei- 
agreed  to  receive,  and  did  receive,  two 
shares,  worth  50  per  cent  of  their  face 
value,  instead  of  one  share  at  par..  It  was 
so  with  the  platnUSTs.  The  defendant  Icnew 
all  the  facts  relative  to  the  fictitious  increase 
of  stiares.  He  knew  that  the  certificates 
plalntlEFs  offered  to  sell  him  were  based  on 
an  actual  capital  amounting  to  only  60  per 
cent  of  the  nominal  capital,  represented  in 
part  by  those  certificates,  and.  In  view  of 
these  facts,  he  purchased  plaintlfFs'  stock  at 
50  cents  on  the  dollar.  There  was  no  con- 
cealment, no  misrepresentation.  He  received 
precisely  what  he  contracted  for  and  agreed 
to  pay  for;  and  the  certificates  whldi  were 
transferred  or  were  to  be  transferred  to 
him  ^ititled  him  to  exactly  the  same  Interest 
in  the  corporate  capital,  as  between  himself 
and  the  other  stockbcdders  and  the  company, 
as  If  there  had  been  no  duplication  of  shares, 
and  he  had  paid  the  sum  of  money  he  agreed 
to  pay  for  cme-half  the  stiares  of  stodc  he 
rec^ved. 

The  facts  alleged  fall  far  short  of  showing 
that  there  has  been  any  want  or  failure  of 
consideration  in  whole  or  in  part  for  the  note 
sued  on.  Possibly  the  fictitious  increase 
might  afford  grounds  for  a  writ  of  quo  war- 
ranto against  the  persons  purporting  to  form 
and  constitute  this  company;  but,  even  in 
that  event,  the  defendant  would  be  entitled 
to  the  share  in  its  property  which  is  repre- 
sented by  the  certificates  he  purchased.  Fos- 
ribly,  also,  creditors  of  the  corporation  might 
call  upon  the  stockholders  to  make  good  the 
difference  between  the  actual  capital  and 
tliat  represented  by  the  fictitious  increase  of 
Its  stock;  but  If  bo,  this  is  a  UabUity  which 
tiie  defendant  voluntarily  and  knowing  as- 
sumed, and  exemption  or  freedom  from  it 
constitated  no  part  of  the  consideration  for 
the  promise  upon  wlilch  this  action  is  based. 
In  any  aspect  of  the  facts,  and  in  every  con- 
tli^ency  which  may  arise  upon  them,  the 
wbfde  consideration  for  defoidant'a  promise 


has  moved  to  him,  and  he  must  pay  there- 
for, unless,  notwithstanding  he  has  received 
what  he  bought,  it  would  be  against  public 
policy  to  enforce  his  obligation  to  pay  for  it 
And  in  this  connection  it  is  insisted  that,  in- 
asmuch as  the  stock  which  constituted  the 
consideration  for  the  note  was  issued  in  vio- 
lation of  the  constitution,  it  was  an  Illegal 
consideration,  and,  though  of  the  precise  ac- 
tual value  contemplated  by  Iwth  parties  to 
this  transaction,  it  cannot  support  defend- 
ant's promise  to  pay.  The  position  is  not 
well  taken.  The  contract  sued  on,  neither 
in  itseU  nor  in  it3  completest  effectuation,  in- 
volved any  illegal  act  on  the  part  of  the  plain- 
tiffs or  the  defendant.  The  excessive  issue 
of  stock,  which  is  the  only  illegal  act  brought 
to  light  in  these  pleas,  was  fully  accomplish- 
ed before  this  sale  to  the  defendant  The 
plaintiffs'  right  to  enforce  defendant's  obli- 
gation to  pay  for  the  property  sold  to  him 
docs  not  depend  upon  proof  of  Oils  excessive 
issne  or  any  other  illegal  transaction.  The 
right  is  wholly  apart  from  the  alleged  ille- 
gality. In  such  case  the  rule  is  that,  not- 
withstanding the  prior  consummated  illegal 
transaction,  out  of  which  may  liave  resulted 
an  infirmity  la  the  subject-matter  of  the 
sale,  going  to  lessen  its  value,  though  even 
that  is  not  true  as  between  these  parties, 
the  contract  of  sole  and  purchase  will  be 
enforced,  since  the  right  to  do  so  does  not 
rest  upon  the  ori^ual  illegality,  and  may  be 
effectuated  without  proof  of  the  previous 
transaction  which  the  law  forbade.  The 
case  is  clearly  within  the  test  declared  by 
this  court  for  determining  whether  a  con- 
tract attacked  for  illegality  Is  capable  of  en- 
forcement; of  which  it  is  said  that  the  in- 
quiry 'is  whether  the  plaintiff  requires  the 
aid  of  an  illegal  transaction  to  support  his 
case.  If  he  does  not,— if  he  has  rights  orig- 
inating in  a  transaction  not  offensive  to  law, 
—and  has  a  right  of  recovery  independent  of 
an  illegal  transaction,  such  transaction, 
though  he  may  have  participated  In  it,  can- 
not be  employed  to  defeat  him."  Ware  v. 
Curry,  67  Ala.  274,  283;  Smith  v.  Dinkel- 
spiel,  91  Ala.  628,  531,  8  South.  Rep.  490. 
And  the  same  doctrine  is  thus  declared  by 
Judge  Story:  "If  any  act  in  violation  of 
either  statute  or  'common  law  be  already 
committed,  and  a  subsequent  agreement  be 
entered  into  which,  though  founded  thereup- 
on, constituted  no  part  of  the  orighial  In- 
ducement or  consideration  of  the  illegal  act 
such  an  agreement  is  valid."  Story,  Const,  f 
760.  And  to  the  same  effect,  and  illustra- 
tive of  the  principle,  are  the  following 
authorities:  2  Kent,  Comm.  688;  Buck  v. 
Albee,  26  Vt  184;  Randon  v.  Toby,  11 
How.  493;  Thomburg  v.  Harris,  3  Cold. 
(Tenn.)  163.  This  case  is  clearly  distinguish- 
able in  the  matter  under  consideration  from 
that  of  Williams  v.  Evans,  87  Ala.  725,  6 
South.  Bep.  702.  The  enforcement  of  the 
contract  there  sued  on  necessitated  and  in- 
volved the  doing  of  an  illegal  act   The  plain- 
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tiff  had  subscribed  for  stock  In  a  corporation 
which  undertook  to  Issue  five  dollars  of 
stock  for  every  dollar  of  Its  actual  capital. 
Before  the  stock  was  issued,  however,  "plain- 
tiff sold  $1,000  [or  ten  shares]  of  the  original 
stock,  and  'gave  the  defendant  an  order  on 
the  corporation  to  issue  to  defendant  fifty 
shares  of  said  company's  stock,  which  was 
the  amount  called  for  by  the  $1,000  of  orig- 
inal subscription,  and  to  transfer  the  same 
to  the  defendant  on  the  books  of  the  com- 
pany.' "  The  sale  of  this  stock  to  be  Issued, 
the  illegal  Issuance  being  necessary  to  a 
consummation  of  the  contract  of  sale,  was 
held  invalid,  the  decision  being  expressly  put 
on  this  ground,  and  the  court  saying:  "A 
contract  whidi  contemplates  the  violation  of 
a  statute  or  a  constitution,  as  a  mode  of  «ce- 
cuting  such  contract,  is  illegal  and  void.  It 
Is  based  on  an  unlawful  consideration,  and, 
if  executory,  cannot  be  enforced."  In  the 
case  at  bar  the  contract  is  not  executory. 
The  defendant  has  received  the  certificates 
of  stock  which  he  bought  It  did  not  con- 
template the  violation  of  any  law  as  a  mode 
of  its  execution,  and  no  law  was  violated 
In  its  execution.  It  differs  from  the  contract 
involved  in  the  case  referred  to  in  the  two 
matters  upon  which  that  case  was  decided; 
that  is,  It  is  not  based  on  an  unlawful  con- 
sideration, and  it  was  not  dei>endent  upon 
any  act  subsequent  to  its  being  entered  into 
for  consummation.  The  demturers  to  the 
pleas  which  set  up  want  and  failure  of  con- 
sideration and  illegality  of  consideration 
were  properly  sustained. 

These  pleas  and  the  demurrers  to  them 
presented  the  main,  if  not  the  only  real. 
Issue  which  arose  on  the  pleadings.  Little 
need  be  said  of  the  rulings  on  demurrers  to 
other  pleas.  The  first  plea  was  patently  bad. 
In  failing  to  sufficiently  aver  a  damnifying 
breach  of  the  contract  it  attempts  to  set  up. 
The  seventh  plea  was  bad,  in  that  it  does 
not  appear  from  its  averments  that  the 
agreement  upon  which  reliance  is  had  was 
an  illegal  agreement.  It  is  not  per  se  unlaw- 
ful for  a  number  of  persons,  by  previous 
agreement,  to  buy  shares  of  the  stock  of  a 
cori>oration  for  the  purpose  of  controlling 
Its  policy,  electing  its  officers,  etc.  The  car- 
rying out  of  such  agreement  may,  indeed,  be 
most  advantageous  to  the  corporation  and  all 
Its  stockholders,  and  It  does  not  appear  by 
this  plea  that  such  was  not  the  effect  of  this 
agreement  The  elghtta  and  last  plea  Is  bad, 
in  that,  notwithstanding  the  stock  plaintiff 
purchased  may  have  been  originally  Issued 
to  Lesser  and  Loveless  by  the  company, 
without  consideration,  it  may  yet  have  not 
been  fictitious  stock  in  whole,  or,  indeed,  to 
any  extent,  but  to  the  contrary,  may  have 
represented  in  some  amount  actual  capital, 
and  tiierefore  have  been  of  some  real  value, 
sufficient,  at  least,  to  support  defendant's 
promise  to  pay  for  it,  made,  it  is  to  be  as- 
sumed, since  there  is  nothing  In  the  plea  to 
the  contraiy,  with  full  Icnowledge  of  all  the 


Inflrmatlve  facts  alleged  In  ttie  plea.  We 
find  no  error  In  the  record,  and  the  judgment 
must  be  affirmed. 


(46  La.  Ann.  TOO 
IMHOFP  V.  IMHOFP.     (No.  11,137.) 
(Supreme  (3ourt  of  Loolsiana.     May  28,  1893.) 
Hu8ai.ND  AND  Wipe  —  Sefakation  —  CoMHUidTr 

PbOPKBTT— ESTOPPBL  — EVIDENOB  —  PBAOTICS — 

Appeai — Jurisdictional  Amount. 

1.  There  is  a  difference  between  "estop- 
pels" which  preclude  the  advancing  of  a  claim 

.at  all  and  'admissions  by  conduct"  or  "pre- 
sumptions ariainK  front  conduct,"  which  only 
render  difficult  of  proof  pretensions  Inconsistent 
therewith. 

2.  I&Btoppels  may  be  waived  or  renounced 
by  permitting  evidence  covering  the  whole 
ground  to  be  received  without  objectioii. 

3.  If  a  husband  actually  hold  and  possess 
as  owner  property  at  the  date  of  his  second' 
marriage,  the  fact  that  he  may  hold  it  unduly 
does  not  preclnde  him,  as  between  himself  and 
his  second  wife,  from  claiming  it  was  his  own. 
The  origin  and  source  of  the  property  does  not 
concern  her;  it  is  enough  that  it  does  not  l>e- 
long  to  her  and  the  second  community. 

4.  If  a  plaintiff  have  documents  In  his  pos- 
session legally  admissible  per  se  in  behalf  of 
the  defendant,  it  is  no  good  gronnd  for  not 
producing  them  that  by  reason  of  his  incom- 
petency as  a  witness  he  may  not  be  able  to 
give  his  own  testimony  in  explanation  of  them. 

6.  A  defendant  who,  during  the  piogresa 
of  the  trial,  calls  for  books  or  papers  in  pos- 
session of  the  plaintiff,  mast  conform  to  the  re- 
quirements.   Article  140,  Code  Pr. 

6.  A  writ  of  fieri  facias  having  issued  to 
enforce  the  payment  of  alimony  for  one  month, 
under  an  order  of  the  district  court,  that  plain- 
tiff should  pay  defendant  $45  per  month,  a  rule 
was  talsen  by  plaintiff  on  defendant  to  show 
cause  why  the  same  should  not  be  set  aside. 
After  hearing  had,  the  rule  was  made  absolute, 
and  the  writ  set  aside.  The  defendant  Kp- 
pealed.  Beld,  that  the  matter  in  dispute  was 
below  the  appellate  jurisdiction  of  the  supreme 
court 

(Syllabus  t^  the  Court.) 

Appeal  from  civil  district  court,  pariah  ot 
Orleans;   Nicholas  H.  Rightor,  Jndj:e. 

Suit  by  Jacob  Imhoff  against  Amdla  Im- 
hoff  for  separation  and  dissolution  of  the 
oommnnity.  From  the  judgma[it  entered,  de- 
fendant appeals.    Modified  and  affirmed. 

Sambola  &  Dacros,  for  appellant  Ohailes 
F.  Buck  and  Dinkelspiel  &  Hart,  for  appel- 
lee. 

NIOHOIiLS,  a  J.  The  plaintUf,  m  Vaj, 
1881,  histltuted,  for  reasons  assigned  agalnit 
his  wife,  to  whom  he  was  married  on  tbt» 
16th  November,  1876,  a  suit  for  a  separatiMi 
from  bed  and  board  and  a  dissolution  of  the 
oommunlty.  He  alleged  there  were  no  chil- 
dren, issue  of  theh:  marriage;  that  he  had 
tn  his  possession  and  under  his  control  some 
property,  to  wit,  his  business  and  appurte- 
nances thereto  belonging,  which  the  law 
would  hold  as  community  property;  that  he 
bad  not  been  prosperous;  that  In  faot,  he 
was  seriously  embarrassed,  and  said  oom- 
munlty Is  Insolvent,  and  unable  to  retnnd 
to  blm  a  sum  of  $10,000  separate  property 
which  he  owned  and  posaeosed  at  the  date 
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ot  his  marriage,  bnt  which  he  desired  to  have, 
recognized  as  against  his  said  wife;  that  he 
was. residing  with  her  at  No.  660  Oanal  street, 
which,  however,  he  uses  also  as  part  of  his 
bnsiseBa  as  a  retail  and  whcdesale  grocery, 
keeping  therein  bis  wagon,  horses,  and  other 
appurtenances  necessary  In  the  business,  and 
be  cannot  remove  th«n  without  great  In- 
Jnry  to  Us  business  and  tnoonvenlence  In 
the  management  thereof;  that  It  Is  neces- 
sary for  him,  pending  the  suit,  to  live  apart 
and  separate  from  his  wife;  that  his  wife 
is  nnwUUng  to  acce9;>t  a  residence  which  he 
is  ready  to  tender  her,  and  that  an  order  of 
ooort  is  necessary  in  this  regard,  and  for  the 
purpose  of  fnmlshing  her  with  a  separate 
domldle  and  residence  and  maintenance  he 
Is  ready  and  willing  to  pay  an  adequate  ali- 
mony per  month  in  proportion  to  his  means, 
—say,  besides  the  dwelling,  the  sum  of  $35 
per  month,— -on  condition  that  such  separate 
domlcQe  be  assigned  her,  and  she  oooapy  same. 
He  prayed  for  citation,  for  judgment  de- 
creeing a  separation  from  bed  and  board 
and  disserving  the  community,  and  recog- 
nizing his  claim  against  the  community  prop- 
erty for  the  sum  of  $10,000.  He  further 
prayed  that  his  wife  be  ruled  to  show  cause 
why  she  should  not  be  ordered  to  leave  the 
matrimonial  domicile,  and  have  a  domicile 
assigned  her  upon  petitioner's  paying  rent 
therefor,  and  the  sum  of  $35  per  month,  or 
such  other  amount  as  the  court  might  fix, 
according  to  the  circumstances  of  the  par- 
ties, after  hearing.  This  application  was 
granted  <m  the  19th  June,  and  the  wife  was 
mled  Into  court  accordingly.  The  defend- 
ant answered  Jnne  6,  1891.  She  pleaded  the 
general  Issue,  charged  plaintiff's  petition  to 
be  a  tissue  of  falsehoods  and  slanders,  averred 
herself  to  have  filways  been  a  dnUfnl  and 
exemplary  wife,  and  prayed  that  plalntUTs 
demand  be  rejected.  Assuming,  then,  the  po- 
dtloB  of  plaintiff  in  reconvention,  she  at- 
tacked her  hnsband's  conduct  very  vigorous- 
ly, and,  alleging  that  she  and  her  husband 
are  owners  in  common  of  some  movable 
and  Immovaible  property  in  the  dty  of  New 
Otleans;  that  one  of  the  proipertles  was  oc- 
cupied by  them  as  their  matrimonial  domi- 
cile, where  she  is  entitled  to  reside;  that  she 
had  Inherited  from  her  parents,  since  their 
marriage,  $600,  wUch  her  husband  had  used 
in  his  business,  and  Uiat  die  feared  her  hus- 
band would  dispose  ot  the  c(»umunlty  prop- 
erty under  his  control  to  defraud  her;  that 
In  fliict  he  had  already  burdened  and  other- 
wise oitan^ed  the  real  estate  with  slmn- 
lated  mortgages,  to  her  detriment;  and  that 
it  was  necessary  for  th«  preservation  of  her 
Hgjits  tliat  an  Inventory  and  appraisement 
be  made  of  the  movables  and  immovables 
in  his  possession;  that  an  injunction  should 
Issoe  restraining  him  from  disposing  of  any 
part  Hiereat  In  any  manner  to  her  prejodloe, 
— (be  prayed  for  the  taking  of  such  inven- 
tory, for  an  tojunctlon  restraining  her  hus- 
band, and  pndiUflting  him  from  dl^K>slng  of 


any  of  the  property  except  In  tbs  transac- 
tions of  the  commercial  business  in  which 
he  is  engaged;  that  ahe  have  judgment  de- 
cre^lag  a  separation  from  bed  and  board, 
and  condemning  her  husband  to  pay  to  her 
the  sum  of  $76  per  month  from  the  1st  of 
June,  1891,  as  alimony.  The  court  ordered 
an  Inventory  to  be  taken,  and  that  an  In- 
junction issue  as  prayed  for. 

By  a  minute  entiy  of  June  26th  It  appears 
the  incidental  rule  to  show  cause  of  June 
19th  was  taken  up  on  that  day,  both  parties 
being  represented,  and  that,  after  hearing 
pleadings,  evidence,  and  arguments,  the  mat- 
ter was  taken  nnder  advisement  A  minute 
entry  of  the  2&th  Jnne  appears,  to  the  effect 
that,  the  law  and  the  evidence  being  con- 
sidered. It  Is  ordered  that  plaintiff's  rule  be 
made  absolute,  and  that  plaintiff  be  ordered 
to  pay  to  defendant,  his  wife,  the  sum  of 
$%  per  month  alimony,  to  commence  from 
the  date  she  shall  remove  to  the  domicile 
hereinafter  assigned  her;  further  ordered, 
that  defendant  be  ordered  from  the  house 
now  occupied  by  her,  being  the  matrimonial 
domicile.  No.  650  Canal  street,  to  such 
place,  to  be  hereafter  definitely  fixed,  estab- 
lished, and  approved  by  the  court,  the  plain- 
tiff to  pay  rent  therefor,  and  pay  expenses 
of  removal;  and  that  said  Judgment  for  ali- 
mony shall  commence  from  the  date  of  said 
removal  Defendant  moved  for  a  new  trial, 
on  the  ground  that  the  evidence  adduced  did 
not  justify  the  ejectment  of  defendant  from 
the  common  dwelling  to  another  domicile, 
"to  be  hereafter  definitely  fixed,  established, 
and  approved  by  the  court,"  and  the  court 
(>rred  In  giving  such  an  order,  inasmuch  as 
mover  never  declared  her  intention  to  leave 
the  said  common  dwelling,  under  article  147, 
Olvll  Code;  that  the  execution  of  the  order 
will  endanger  the  life  of  defendant,  who  Is 
lying  in  bed  in  a  most  critical  c<mditlon; 
that  she  is  entitled  to  $75  per  month  as  ali- 
mony nnder  the  evidence,  and  that  the  small 
sum  allowed  her,  "to  commence  from  the 
day  on  which  she  shall  remove  to  the  domi- 
cile, to  be  hereafter  assigned  her,"  will  not 
avail  her,  as  she  is  at  the  present  time  in 
necessitous  circumstances,  in  immediate  need, 
and  depending  upon  the  charity  of  her  neigh- 
bors, although  her  husband  has  $20,000 
worth  at  property  belonging  to  the  com- 
munity; tnat  It  was  shown  that  her  husband 
has  never  provided  for  her  since  the  institu- 
tion of  this  suit  and  since  he  abandoned  the 
matrimonial  domicile.  On  the  11th  March, 
1882,  the  case  went  to  trial,  and  In  the  note 
of  evidence  an  entiy  appears  to  the  following 
effect:  "It  is  agreed  In  regard  to  alimony 
(the  condition. of  the  original  Judgment  never 
having  been  fulfilled)  that  judgment  be  rai- 
dered  condemning  plaintiff  to  pay  alimony 
from  the  Ist  day  of  January,  1882,  at  the 
rate  of  forty-five  dollars  per  month  nntU 
the  settlement  of  the  community,  on  condi- 
tion that  she  vacates  the  house."  TbB  Judg- 
ment rendered  by  the  court  was  in  £avor  of 
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plaintiff  and  against  defendant  It  decreed 
d  separation  from  bed  and  board,  and  a  dls- 
dolutioa  of  the  community,  ordered  tbe  mat- 
ter of  the  settlement  of  the  community  to 
remain  open  for  future  adjustment,  referred 
the  parties  to  Marcel  T.  Ducros,  notary,  for 
the  purpose  of  settling  the  community,  and 
the  adjustment  of  their  opposing  claims,  and 
further  ordered  and  decreed  that  the  snm  of 
$45  per  month  be  paid  by  the  plaintiff  to 
the  defendant  as  alimony  from  the  1st  day 
of  January,  1892,  and  that  the  cost  of  the 
proceedings  be  paid  by  the  community.  The 
parties  to  the  suit  were  not  personally  pres- 
ent at  the  trial,  but  were  represented  by 
their  respective  attorneys.  On  the  6th  day 
of  April,  1892,  the  parties  and  their  attor- 
neys appeared  before  Marcel  T.  Ducros, 
notary,  for  the  purpose  of  settling  the  com- 
'mimlty,  and  adjusting  their  opposing  claims, 
as  directed  In  the  judgment  of  the  11th 
March,  1892.  The  notary  submitted  to  them 
an  extract  from  the  Inventory,  which  he  had 
made  at  the  inception  of  the  proceedings 
under  the  orders  of  the  court  The  parties 
then  presented  their  respective  claims  and 
objections,  of  which  the  notary,  as  required 
by  article  1368  of  the  Civil  Code,  made  a 
proces  verbal,  suspended  the  proceedings, 
and  referred  the  whole  matter  to  the  dis- 
trict Judge  for  his  decision  thereon.  On  the 
filing  ot  the  notary's  proces  verbal  in  the 
district  court,  plaintiff's  cotmsel,  suggesting 
to  the  court  that  the  parties  had  been  im- 
able  to  agree  before  the  notary,  and  that 
the  claims  of  plaintiff  were  well  founded, 
and  those  of  the  defendant  not  well  founded, 
and  that  the  act  of  partition  should  be  com- 
pleted as  contended  for  by  him,  obtained 
an  order  ruling  the  defendant  to  show  cause 
why  the  act  of  partition  should  not  be  so 
completed.  On  the  trial  ot  this  mie  the 
court  rendered  a  judgment,  but,  on  motion 
of  defendant,  it  was  set  aside,  and  a  new 
trial  granted.  On  the  second  trial  the  court 
made  plaintiff's  role  absolute  In  the  follow- 
ing respects:  Where  not  objected  to  or 
opposed  by  either  party,  it  is  to  be  approved 
as  correct;  that,  accordingly,  the  contents 
of  the  store  or  the  business  carried  <m  by  the 
plalntifl,  with  outstanding  assets  and  liabil- 
ities, be  decreed  to  be  part  of  the  commiml- 
ty;  that  all  real  estate  acquired  in  the  name 
of  the  plaintiff  as  described  in  the  Inventory 
on  file  and  embodied  in  the  proces  verbal 
be  decreed  to  be  community  property;  that 
the  real  estate  acquired  by  Jacob  Imhoff  on 
the  12th  of  July,  1875,  fronting  on  Rampart 
street  In  the  square  boimded  by  Julia,  Ram- 
part, Delord,  and  Dryades  streets,  be  de- 
creed to  be  the  separate  property  of  Jacob 
Imhoff;  that  Jacob  Imhoff  be  decreed  to  be 
a  debtor  of  the  community  In  the  snm  of 
$1,500,  part  of  the  purchase  price  of  said 
property,  paid  after  his  marriage  with  the 
defendant.  It  was  further  ordered  that 
Jacob  Imhoff  do  have  judgment  against 
the  oonununlty,  and  be  recognized  as  creditor 


thereof,  to  be  paid  out  of  the  assets  for  the 
payment  of  all  his  debts  as  against  his  wife 
in  the  sum  of  $8,000,  being  the  amount 
owned  and  possessed  as  his  separate  prop- 
erty at  the  date  of  his  marriage  with  the 
defendant;  that  the  defendant  be  decreed 
to  be  the  owner  of  the  piano  claimed  by 
her  as  her  separate  property;  and  that  she 
have  and  recover  judgment  against  the  plain- 
tiff, Jacob  Imhoff,  or  against  the  commtmity, 
for  the  sum  of  $150,  her  separate  property, 
intrusted  to  him,  and  by  him  used  for  the 
benefit  of  the  community;  that  her  claim  for 
$500  be  rejected;  and,  it  appearing  that 
she  has  been  in  possession  of  the  household 
furniture,  belonging  to  the  community,  and 
which  was  stored  in  the  matrimcmial  domi- 
cile, and  that  she  has  kept  the  same,  or  dis- 
posed of  it  for  her  own  benefit,  that  she  be 
made  to  restore  the  same,  or  account  for 
the  value  thereof  in  the  final  partition.  It 
was  fiuther  ordered  that  the  notary  pro- 
ceed with  the  act  of  partition  of  the  commu^ 
nity  property  between  the  parties  on  the 
basis  of  this  judgment  and  that  all  costs  be 
paid  by  the  mass.  From  this  judgment  de- 
fendant has  appealed. 

It  will  be  remembered  that  In  the  judg- 
ment rendered  on  the  11th  March,  1892, 
the  court  ordered  and  decreed  that  the  sum 
of  $45  per  month  be  paid  by  the  plaintiff  to 
the  defendant  as  alimony  from  the  1st  day 
of  June,  1891.  The  plaintiff  appears  to 
have  paid  this  amount  monthly  up  to  the 
31st  of  May,  1802,  but  failing  to  do  so  for 
Jie  month  of  June,  defendant  through  her 
counsel,  suggesting  that  fact  to  the  district 
judge,  obtained  an  order  from  the  judge 
that  a  fl.  fa.  Issue  to  secure  the  payment 
of  that  amount  The  writ  which  Issued 
thereunder  was  satisfied  Hirough  a  seizure. 
The  plaintiff  having  refused  to  pay  the  $45 
which  feU  due  on  the  31st  July,  1892,  she 
again  applied  for  and  obtained  a  writ  of  Sl  fa. 
to  force  payment.  PlaintifF's  counsel  thereup- 
on moved  that  the  defendant  show  cause 
why  the  order  authorizing  the  Issuing  of  a 
writ  of  fi.  fa.  to  collect  alimony  should  not 
be  rescinded,  and  all  proceedings  under  tlie 
writ  Issued  thereunder  should  not  be  stayed 
and  quashed,  for  the  following  reasons:  (1) 
That  the  judgment  of  separation  from  bed 
and  board  rendered  between  the  parties  is 
final,  and  the  wife  is  entitled  to  no  furthw 
alimony.  (2)  Bven  if  this  were  not  so,  she 
is  not  entitled  to  alimony  without  proof 
that  she  has  maintained  a  residence  at  a 
domlcUe  assigned  by  the  judge.  (3)  She  is 
not  entitled  to  alimony  pending  the  pro- 
ceedings for  settlement  of  the  commu- 
nity, which  she  obstructs  and  delays.  On 
the  15th  September,  1882,  the  judge  ren- 
dered a  judgment  In  the  matter  of  this 
rule,  In  which  he  used  this  language:  "I 
have  looked  in  vain  in  the  record  for  a  val- 
id judgment  to  sustain  the  writ  of  execution 
issued  herein  to  collect  alimony  for  any 
time  after  the  rendition  of  the  judgment 
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It  la  true,  In  the  note  of  evidence  there  to 
a  sort  of  statement  that  to  a  certain  extent, 
as  far  as  the  property  affairs  of  the  parties 
are  concerned,  the  Judgment  Is  based  upon 
consent,  and  said  note  of  evidence  shows 
that  the  Judgement  was  intended  to  be  that 
the  husband  pay  alimony  until  the  settle- 
ment of  the  community,  but  I  find  no  war- 
rant In  law  for  any  such  Judgment  based 
upon  consent  between  the  husband  and 
wife,  or  for  its  enforcement,  eren  if  it  had 
been  agreed  to.  I  must  therefore  look  to 
the  scope  of  the  Judgment  itself,  and  the 
only  queeticA  that  embarrasses  me  is 
whether  or  not,  the  Judgment  b^ng  subject 
to  appeal,  alimony  may  be  recovered  by  the 
wife  in  any  event  pending  the  appeal  or 
pending  the  delays  allowed  for  prosecut- 
ing such  api>eaL  The  wife  is  the  defend- 
ant In  tills  case,  and  it  Is  a  serious  question, 
and.  In  fact,  has  been  adversely  decided  by 
the  district  court,  that  the  wife,  being  de- 
fendant, cannot  recover  alimony  at  all. 
But,  waiving  this  point,  I  am  of  the  opinion 
that  the  parties,  having  proceeded  active- 
ly to  settle  the  community  of  acquets 
and  gains,  have  thereby  acqxilesced  in  the 
Judgment,  and  no  appeal  wUl  lie  from  it 
It  has  become  final  by  acquiescence,  and, 
being  final,  all  incidental  or  interlocutory 
proceedings  except  such  as  might  arise  out 
of  the  care  of  children  are  at  an  end.  The 
separation  of  the  husband  and  wife  Is  com- 
plete, subject  only  to  the  probation  of  the 
law,  founded  upon  public  policy,  that  nei- 
ther shall  be  permitted  to  contract  marriage 
until  a  full  divorce  shall  have  been  granted. 
It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  rule  taken  In  this  case  on 
the  24th  August  last  tn  set  aside  the  order 
authorl^ng  the  issuance  of  the  fl.  fa.  to  col- 
lect alimony  be  made  absolute  and  the  fi.  fa. 
quashed."  From  this  Judgment  the  defend- 
ant has  appealed. 

The  first  portion  of  the  Judgment  appealed 
from  which  defendant  attacks  Is  that  recog- 
nizing the  community  to  be  indebted  to  the 
plalnttff  in  the  sum  of  $8,000.  On  this  sub- 
ject she  claims  that  the  detailed  Inventory 
of  his  first  community  and  of  the  succes- 
sion of  his  first  wife,  taken  only  14  days 
prior  to  the  date  of  the  second  marriage,  as 
well  as  his  account  of  tutorship  approved 
under  the  signature  of  the  minor's  under- 
tutor,  and  homologated  by  the  court  on  the 
13th  of  January,  1877,  prove  that  the  stock 
was  then  worth  only  $534,  and  that  the 
appdiee  had  no  cash  on  hand  and  no  out- 
standing biUs  against  any  of  his  customers, 
and  appellee  is  estopped  from  impugning 
the  verity  of  the  facts  of  those  Judicial  pro- 
ceedlng&  There  is  no  doubt  that  the  mortu- 
ary proceedings  taken  in  the  matter  of  the 
snocesslon  of  the  first  wife  of  tbe  plaintiff 
are  evidence  tending  to  discredit,  and 
strongly  discredit,  his  present  assertion  that 
at  the  date  of  bis  second  marriage  he  had 
property  to  the  amount  of  $10,000,  but  there 


is  a  great  difference  between  "estoppels," 
which  preclude  the  advancing  of  a  claim  at 
all,  and  admissions  by  conduct  or  presump-* 
tions  arising  from  conduct,  which  only  ren- 
der difficult  of  proof  pretentions  which  are 
set  up  inconsistent  therewith.  The  def^id- 
ant  in  this  suit  was  not  a  party  to  the  pro- 
ceedings which  she  invokes,  and  her  rights 
and  her  course  were  in  no  manner  con- 
trolled, injured,  or  affected  by  them,  so  far 
as  the  record  shows.  The  morturarla  were 
admissible  in  evidence,  but,  when  so  re- 
ceived, they  worked  no  "estoppel."  Bstop- 
pel  was  not  pleaded,  and  evidence  covering 
the  whole  ground  was  Introduced  without 
objection.  Estoppels  resulting  from  tha 
most  solemn  adjudications  of  courts  may, 
as  such,  be  waived  or  renounced,  unless  In- 
sisted upon  when  evidence  adverse  to  them 
is  sought  to  be  introduced.  We  are  of  the 
opinion  from  the  evidence  that  the  inven- 
tory and  account  in  the  succession  of  plain- 
tiff's  first  wife  did  not  truly  show  the  rights 
of  parties  at  that  time  as  between  plaintiff 
and  his  children  by  first  marriage,  and  the 
latter  were  not  properly  dealt  with;  but 
that  fact  by  no  means  leads  up  to  the  result 
which  defendant  contends  for.  It  in  no 
wise  follows  that  because  the  plaintiff  may 
have  retained  out  of  the  property  of  the  first 
community  a  large  amount  belonging  to  his 
children,  the  amount  so  retained  fell  into 
the  second  community.  If,  in  point  of  fact, 
plaintiff  had  in  his  possession  and  holding 
as  owner  $10,000  at  the  time  of  his  sec- 
ond marriage,  the  origin  or  source  whence 
it  was  derived  does  not  legally  concern 
the  defendant.  It  Is  enough  for  her 
to  know  it  does  not  belong  to  her.  He  may 
have  held  it  unduly,  but  that  was  a  matter 
between  himself  and  the  person  from  whom 
it  was  withheld,  and  not  between  him  and 
his  second  wlf&  His  wrongdoing.  If  such 
there  was,  did  not  in  law  inure  to  her  ben- 
efit 

The  witnesses  vary  greatly  in  their  esti- 
mates as  to  plaintiff's  aotual  pecuniary  con- 
dition at  the  date  of  the  second  marriage. 
We  think  it  established  beyond  doubt  that 
he  was  very  well  off  at  the  time.  The  dls-- 
trict  Judge  reached  the  conclusion  that  he 
then  owned  property  to  the  amount  of  $8,000, 
exclusive  of  the  real  estate  on  Rampart 
street  We  think  he  fixed  the  amount  too 
high,  and  that  the  Judgment  as  to  that  item 
should  be  reduced  to  the  sum  of  $5,000.  If 
the  plaintiff  in  reality  owned  more  than  this, 
he  must  suffer  the  penalty  of  having  left  un- 
certain that  which  should  have  been  pre- 
cisely fixed  and  ascertained  when  it  was  not 
only  easy,  but  when  it  was  his  duty,  to  have 
done  so.  After  the  plaintiff  had  closed,  the 
trial  being  in  progress,  and  defendant  taking 
testimony  in  her  own  bdialf,  her  counsel 
called  for  the  production  of  plaintiff's  bank 
book  from  1877  to  that  time,  stating  his  ob- 
ject to  be  to  prove  the  amount  of  money 
deposited  by  plaintiff  during  the  community. 
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and  what  was  his  financial  standing  at  the 
time  the  Inventory  was  talien.  Plaintiff  ob- 
jected to  this  demand,  on  the  ground  that  the 
books  called  for  were  equivalent  to  testimony 
of  plaintiff,  whlcsh  could  not  be  admitted  In  the 
case.  The  court  sustained  the  objection,  rul- 
ing "that  the  books  of  plaintiff  are  nothing 
without  explanations,  and  plaintiff  cannot 
be  permitted  to  testify  in  regard  to  them." 
In  this  connection  it  may  be  well  to  say  that, 
while  proving  up  his  own  case,  plaintiff  had 
offered  himself  as  a  witness  on  his  own  be- 
half, but,  on  objection  made  by  defendant, 
he  was  not  permitted  to  testify.  We  do  not 
think  the  particular  reason  assigned  by  the 
court  tenable.  If  a  plaintiff  have  documents. 
In  his  possession,  legally  admissible  per  se 
In  evidence  on  behalf  of  the  defendant,  the 
fact  that,  should  he  produce  them,  he  may 
not  be  able  to  give  his  own  testimony  in  ex- 
planation of  them,  would  not  Justify  their 
exclusion.  Williams  v.  Ooss,  43  La.  Ann. 
870,  9  South.  Rep.  750.  In  the  case  at  bar 
the  identical  information  which  defendant 
sought  to  elldt  through  plaintiff's  bank  book 
could  have  been  procured  directly  through 
the  testimony  of  the  bank  officers,  and  the 
fact  that  plaintiff  might  not  be  able  to  tes- 
tify relative  to  the  entries  would  not  be  good 
ground  for  keeping  the  testimony  out  The 
situation  is  not  changed  in  this  special  par- 
ticular by  the  defendant  having  recourse  to 
her  husband's  bank  book  for  the  Information, 
Instead  of  to  the  bank,  but  we  do  not  find  re- 
versible error  in  what  happened.  Instead 
of  seeking  the  testimony  of  the  bank  officials, 
08  she  could  have  done,  she  thought  proper 
to  depend  upon  a  call  on  her  husband,  dui^ 
Ing  the  progress  of  the  trial,  and  did  so 
without  laying  the  foundation  required  by 
law,  and  without  following  out  Its  require- 
ments.   Code  Pr.  art.  140. 

Defendant  complains  that  Judgment  was 
not  rendered  In  her  favor  against  her  hus- 
band for  $500  over  and  above  the  $150  recog- 
nized by  the  court  as  having  been  received  by 
her  by  inheritance,  and  turned  over  to  her  hus- 
band. We  ttink  It  clearly  estabUshod  that 
the  only  money  received  by  ner  from  that 
source  was  the  $150  for  which  she  has  re- 
covered Judgment  Tlie  simple  fact  that, 
pending  the  community,  $500  were  deposited 
in  her  name  in  a  bank,  which  she  drew  out 
and  d^vered  to  her  husband,  would  not 
justify  a  Judgment  in  her  favor  against  her 
husband  as  for  so  much  money  belonging  to 
her  separate  estate,  which  he  had  received 
and  converted  to  bis  own  use.  Without  any 
explanation  of  the  origin  or  source  of  the 
money,  it  Is  presumed,  in  spite  of  the  de- 
posit in  the  name  of  the  wife,  that  the  funds 
belonged  to  the  community.  A  large  part  of 
defendant's  brief  is  devoted  to  a  discussion 
of  the  claims  which  the  plaintiff  presented 
as  claims  of  the  community.  The  persons 
who  are  stated  to  be  creditors  are  not  before 
<he  court,  and  we  are  not  in  a  position  to 
pass  upon  these  claims,  even  U  their  verity 


were  a  proper  subject  of  Inquiry  In  this  pro- 
ceeding. Both  parties  are  represented  by 
counsel,  and  we  assume  they  will  avail  them- 
selves of  all  the  rights  and  remedies  to  which 
their  respective  clients  will  be  entiUed.  The 
defendant  will  have  the  undoubted  right  to- 
protect  herself  as  against  any  attempt  which 
her  husband  might  make  to  get  possession  ot 
and  fraudulently  hold  the  community  funds 
under  the  pretext  of  paying  claims  which  are 
merely  nominal,  and  purely  fictitious,  should 
she  have  good  grounds  for  believing  he  In- 
tended doing  80,  and  to  see  to  it  that  die 
will  be  paid  exactly  what  Is  due  to  her. 
The  circumstances  under  which  she  could  act, 
and  the  method  of  action,  we  do  not  here 
discuss. 

Defendant  claims  that  plaintiff,  since  the 
institution  of  this  suit  has  received  a  large 
amount  from  rents  of  community  property, 
and  he  should  be  held  to  account  for  them. 
In  this  she  Is  right;  but,  on  the  other  hand, 
the  plaintiff  will  be  entitled  to  any  legal 
claims  he  may  have  for  taxes,  necessary  re- 
pairs, etc.,  paid  by  him  for  and  on  account 
of  these  properties.  Both  parties  are  at  lib- 
er^ to  set  up  claims  they  may  have  for  mat- 
ters arising  since  the  Institution  of  this  suit 

The  defendant  has,  by  a  separate  order  of 
appeal,  appealed  from  the  order  or  Judgment 
of  the  district  court  setting  aside  the  fi.  fa. 
for  $45  for  alimony  for  the  month  of  July, 
1892.  No  view  which  we  can  take  of  that 
order  would  Justify  our  entertaining  an  ap- 
peal from  It  See  Malony  v.  Malony,  9  Uob. 
(La.)  116;  Fletcher  v.  Hmley,  13  La.  Ann 
150.  Whether  we  look  at  the  the  direct  and 
Immediate  Issue  raised  and  determined  by  the 
decree,  which  at  that  time  only  regarded  a 
sum  of  $45,  or  whether  we  consider  it  from 
the  standpoint  of  practically  determining 
that  the  defendant  was  and  would  be  enti- 
tled to  no  further  alimony.  In  neither  case 
could  we  find  "the  matter  In  dispute"  to  be 
one  within  our  constitutional  Jurisdiction  as 
to  amount  The  evidence  In  the  record  es- 
tabUshes  that  (rlghtiy  or  wrongly)  alimony 
had  been  paid  from  January  1,  1892,  to  June 
30,  1892,  and  the  only  question  at  the  time 
before  the  court  was  in  reference  to  alimony 
for  one  mcmth,— that  of  July.  It  may  be  that 
the  result  of  the  view  of  the  situation  taken 
by  the  district  Judge  will  be  to  deprive  de- 
fendant for  months  to  come  of  what  she 
evidently  claims  to  be  her  right  to  alimony 
by  express  agreement  until  the  affairs  of  thn 
community  are  finally  liquidated  and  closed; 
but  we  do  not  know,  nor  is  defendant  able  to 
say,  how  short  or  how  long  that  period  will 
be.  We  cannot  assume  that  matters  could 
be  so  long  prolonged  as  to  bring  a  determlua- 
tion  of  the  question  within  our  appellate  Ju- 
risdiction. 

There  are  additional  reasons  for  our  not  re- 
viewing the  action  of  the  district  Judge.  In 
plaintiff's  original  petition  he  offered  to  pay 
defendant  $3.5  a  month  on  certain  conditions, 
designating  the  money  so  to  be  paid  aa  "all- 
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mony."  In  defendant's  reconyentlonal  de- 
mand she  claimed  |75  a  month,  referring  to 
it  aa  "alimony,"  and  on  both  occasions  where 
the  district  Judge  dealt  with  the  matter  he 
also  did  so  aa  "alimony."  A  claim  for 
"alimony"  is  not  only  an  Incident  of  the  suit 
for  a  separation  from  bed  and  board,  bat  any 
order  rendered  on  that  subject  la  an  In- 
terlocntoty  odlateral  order,  which.  In  the 
▼eiy  nature  oi  things,  is  Indeterminate,  both 
as  to  duration  and  as  to  amount,  changing 
with  TBiylng  drcumstancea,  and  shifting  with 
different  conditions.  It  is  an  order  under  the 
control  at  the  Judge,  and  subject  to  a  very 
great  extent,  if  not  entirely,  to  his  discretion. 
The  fact  that  the  last  order  In  this  case 
toudilng  that  subject  was  Inserted  In  the 
final  judgment  was  purely  accidental,  and  did 
not  change  the  character  of  the  order  from 
that  which  it  would  have  had  If  rendered  In 
a  dlfTeient  manner.  It  was  still  an  Inter- 
locutory order,  subject  to  modification  or 
revocation  by  the  judge.  Elder  v.  Rogers, 
11  La.  Ann.  606;  Hen.  Dig.  p.  330,  No.  a  For 
flie  reasons  her^  assigned,  it  Is  hereby  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be  amended  so  as  to 
reduce  the  amount  for  which  judgment  was 
rendered  in  favor  of  the  platntlft  against  the 
community  from  the  sum  of  $8,000  to  the 
sum  of  |S,000,  and,  as  so  amended,  it  is 
affirmed,  and  the  case  is  remanded  for 
farther  proceedings  in  accordance  with  the 
TtewB  expressed  in  this  opinion;  appellee  to 
pay  costs  of  appeal. 


(•  La.  Am.  tU) 

PtTRDT  V.  FOESTAIX  et  aL     (No.  11,223;>» 

(Supreme  Oonrt  of  Ixyalslana.    l£&y  22,  1898.) 

FSnOIPAt.    AND   SUXETT  —  WhiT  AOTS  WILL  NOT 
BBLBASB  SuBBTT— EsTOITEL— COUICTBBOLAIlt. 

1.  A  mere  declaration  by  a  creditor  that  he 
would  not  ezecote  his  judgment  until  a  certain 
poaon  should  retnm  from  jQarope  is  not  such  a 
granting  of  time  aa  would  release  the  debtor's 
surety.  Bven  had  the  words  used  been  un- 
sfidTocal,  this,  being  entressiye  of  mere  intent, 
did  not  create  any  obfigation,  nor  estop  the 
creditor.    OivU  Code.  arts.  1814,  1816. 

2.  Mere  forbearance  or  delay  of  a  creditor 
in  enftordng  his  rights  against  the  principal  does 
not  rdease  the  sur^,  who  may,  if  he  diooses, 
pay  the  debt,  and,  becoming  subrogated  to  die 
creditor's  rights,  control  the  claim  to  his  own 
satisfaction. 

8.  A  surety  upon  an  unoonditional  obliga- 
tion  to  pay  has  no  right,  when  sued,  to  attempt 
in  that  suit,  hi  which  the  principal  debtor  is  not 
a  par^,  to  adjust  coUat^ally  an  unliquidated 
claim  for  damages  for  inexecution  of  a  contract 
between  the  latter  and  the  creditor  which  the 
principal  debtor  has  not  himself  claimed  or  as- 
serted. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Bast 
Carroll;   Field  F.  Montgomery,  Judge. 

Action  by  Y.  M.  Purdy  against  Anatole  J. 
Forstall  and  others  for  an  InJtmctlon  and 
other  relief.  Flalntifl  had  judgment,  and  4e- 
taUbmtB  AppeaL    Reversed. 

'Beheazing  refused,  May  31.  1883. 


The  other  facts  fully  appear  In  the  follow- 
ing statement  by  NIOHOLLS,  0.  J.: 

The  plaintiff  alleges  that  under  a  writ  of 
fl.  fa.  issued  from  the  district  court  for  East 
GarroU  parish,  in  suits  Nos.  701,  705,  708. 
707,  711,  and  748,  the  sheriff  of  that  parish 
had  seized  and  advertised  for  sale  certain 
property  belonging  to  him.  That  he  was  in- 
formed that  said  writ  was  Issued  at  tbe  in- 
stance, and  under  the  instructions  and  order, 
of  Anatole  J.  Forstall,  upon  a  certain  pre- 
tended 12-month8  bond  for  $2,400,  which  he 
claims  to  own,  given  for  the  sale  of  a  lot 
of  mules  and  other  personal  property  s(dd 
nnder  judgments  in  the  above-numbered  suits, 
which  said  bond  was  executed  on  the  5tli 
day  of  June,  1886,  and  held  by  the  sheriff, 
or  some  other  person,  until  the  12th  day  of 
June,  1880,  when  it  was  filed  in  the  dis- 
trict court  for  Bast  OarroU  In  the  clerk's  of- 
fice. Indorsed  in  blank  by  J.  O.  Bass,  sheriff, 
and  the  writ  of  fl.  fa.  was  issued  upon  it, 
and  his  property  seized.  That  said  seizure 
was  wrongful,  unjust,  and  unwarranted  be- 
cause It  was  In  violation  of  an  express  agree- 
ment upon  the  part  of  Frauds  M  Taylor 
(who  acted  as  the  agent  of  A.  J.  Forstall) 
with  petitioner,  who,  petitioner  was  informed, 
believed,  and  alleges,  acted  in  tiie  interest 
and  benefit  of  said  Forstall,  and  the  inter- 
est and  bmeflt  of  Mrs.  F.  M.  Taylor,  the 
defendant  in  the  above-mentioned  suits. 
'Aat  when  the  sale  was  made  of  said  mules, 
etc.,  and  It  became  necessary  to  give  said 
bond,  F.  M.  Taylor,  cuitlng  as  aforesaid,  pro- 
cured and  Induced  the  plaintiff,  Purdy,  to 
become  surety  thereon,  with  the  understand- 
ing that  he  would  not  be  held  liable  on  the 
same  If  the  proceeds  should  be  held  by  the 
court  to  belong  to  Forstall  and  Hiemandez. 
That  at  that  time  there  was  an  agreement 
upon  the  part  of  Forstall  to  sell  to  Mr& 
Taylor  and  Francis  M.  Taylor  the  Live  Oak 
plantation,  which  Forstall  had  lately  pur- 
chased under  a  foreclosure  of  mortgage,  and 
to  which  said  mules,  farming  utensils,  etc., 
were  attached  and  belonged,  as  dalmed  by 
Forstall;  and  said  F.  M.  Taylor  purchased 
the  same  with  the  understanding  that  they 
would  be  covered  by  the  purchase  price  of 
the  sale  of  the  plantation;  and  plaintiff 
signed  said  bond  with  said  Taylor,  as  he  un- 
derstood, at  the  request  of  Forstall,  to  pro- 
tect them  from  passlug  out  of  the  hands 
of  said  Taylor,  and  taken  from  the  Live  Oak 
plantation;  and  when  be  signed  said  bond 
as  rniylor's  security  it  was  his  understand- 
ing that  Forstall  and  Hernandez  would  look 
only  to  the  property  for  the  purchase  of 
which  the  bond  was  given,  and  not  to  him. 
That,  after  the  execution  of  said  bond,  For- 
stall and  Hernandez'  were  declared  by  a 
judgment  of  the  district  court  for  East  Car- 
roll, upon  oppositions  filed  In  suits  Nos.  701, 
705,  707,  708,  711,  and  748,  to  be  entitled 
to  the  proceeds  of  the  sales  made  under  the 
fl.  fa.  Issued  therein,  and  for  which  the 
bond  was  given,  and.  In  violation  of  said 
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agreement  of  his  (Forstall's)  agent,  he  was 
seeking  to  bold  him-  upon  the  bond.  That 
said  fl.  fa.  was  wrongfully  Issued  upon  said 
bond,  because  it  was  dot,  at  the  time  the 
same  was  issued,  such  an  instrument  as  un- 
der the  law  a  fl.  f a.  oould  Issue  upon.  That 
it  was  no  longer  a  12-months  bond;  its  char- 
acter, force,  and  eftect  as  such  having  been 
changed  by  taking  additional  security  there- 
on after  It  became  due,  and  should,  have 
been  executed,  making  It  really  and  in  fact 
an  ordinary  bond  or  contract.  That,  by  the 
acts  of  Forstall,  plaintiff  has  been  released 
upon  said  bond,  even  If  he  were  ever  lia^ 
ble  up<Mi  it  as  security.  That  on  the  5th  day 
of  Jtme,  1887,  when  said  bond  was  due  and 
exigible,  execution  should  have  issued  upon 
it,  and  the  property  for  which  it  was  given 
should  have  been  seized  and  sold;  but,  in- 
stead, additional  security  was  taken  there- 
on, and  Its  collection  extended  to  Novem- 
ber fc^owlng,— ebout  five  months,— with  tire 
distinct  understanding  and  instruction  of 
plaintiff  that  its  collection  should  then  be  en- 
forced. If  he  was  bound  upon  it,  which  he 
avers  he  was  not,  If  It  became  the  property 
of  Forstall.  That  at  that  time  Taylor  held 
possession  of  all  the  stock  and  other  prop- 
erty for  the  purchase  of  which  the  bond  was 
given,  and  the  amount  of  the  bond  could 
easily  have  been  made  by  the  sale  of  them 
under  It;  but,  instead  of  proceeding  to  the 
collection  of  the  bond  at  that  time,  Forstall 
allowed  the  time  of  payment  by  Taylor,  the 
principal  thereon,  to  be  extended  from  month 
to  month,  and  year  to  year,  without  plaln- 
tifTs  consent,  and  in  fact  against  bla  express 
Wish  and  instruction,  until  a  large  portion 
of  said  property  had  been  disposed  of  by 
Taylor,  and  he  became  Insolvent;  and  now 
Forstall  illegally  endeavors  to  hold  plaintiff 
responsible  therefor,  and  require  of  him  to 
moke  good  the  loss,  if  any,  which  he  had 
sustained  by  his  own  acts,  but  that  he  has 
been  informed,  and  will  show,  that  the  debt 
for  which  said  bond  was  executed,  as  claimed 
by  Forstall,  has  been  extinguished,  and 
recdly  and  in  fact  Mrs.  Taylor  is  not  indebt- 
ed to  him  in  any  amount,— alleging  that  the 
sheriff,  unless  enjoined,  would  sell  his  prop- 
erty imder  the  writ,  and  that  he  (the  plain- 
tiff) had  been  damaged  by  the  selzune  to  the 
amount  of  $5,250.  He  prayed  that  the  said 
sale  be  enjoined,  that  the  sheriff  and  Foi^ 
stall  be  cited,  and  that  he  have  Judgment 
in  his  favor  decreeing  him  released  from 
any  liability  upon  said  bond;  that  the  in- 
junction be  perpetuated,  and  that  he  have 
farther  Judgment  for  the  amount  of  the 
damages  claimed.  The  sate  was  enjoined  as 
prayed  for.  Forstall  answered,  first  plead- 
ing the  geuM-al  issue.  He  then  admitted  that 
he,  together  with  Charles  Hernandez,  owned 
the  12-months  bond  referred  to,  and  averred 
that  the  same  was  a  Just  and  binding  obliga- 
tion of  plaintiff,  and  exigible  in  manner  and 
form  attempted  by  him  and  Hernandez.  He 
admitted  that  he,  together  with  Hernandez, 


caused  the  seizure  of  plalnttfTs  property  im- 
der fl.  fa.  issued  on  said  12-months  bond, 
which  the  principal  and  security  refused  to 
pay;  that  he  and  Hernandez,  being  Joint 
owners  of  the  bond,  had  the  legal  right  and 
a  Just  cause  to  proceed  as  they  did.  Be- 
serving  his  right  to  demand  damages  from 
plaintiff  and  his  sureties  on  the  injunction 
bond,  be  prayed  that  plaintiff's  demand  be 
rejected,  and  ttie  preliminary  Injunction  dis- 
solved. Charles  Hernandez,  with  leave  of 
court,  intervened  in  the  suit,  averring 
that  he  is  equally  interested  therein  with  A. 
J.  Forstall,  for  the  reason  that  they  togetlier 
owned  the  12-months  bond,  execntioa  on 
which  had  been  enjoined.  He  adopted  For- 
stall's  answer  and  allegations,  and  Joined  al- 
so in  his  prayer.  The  case  went  to  trial, 
and  Judgment  was  rendered  therein  perpetu- 
ating plaintiff's  injunction,  and  condemning 
defendants  to  pay  $250  attorneys'  fees.  De- 
fendant and  intervener  have  appealed  from 
this  Judgment 

In  order  to  readi  a  clear  understanding  of 
the  position  of  the  parties  it  will  be  neces- 
Buty  to  make  a  statement  of  facts,  which  are 
somewhat  complicated:  On  the  25th  of  Jan- 
uary, 1884,  Mrs.  Lizzie  M.  Taylor,  wife  of  F. 
M.  Taylor,  executed  her  mortgage  note  of 
that  date  for  $5,000  to  her  own  order,  and 
by  her  indorsed,  payable  on  the  1st  Janu- 
ary, 1385,  with  Interest  at  8  per  cent  per 
annum  from  maturity,  and  secured  payment 
of  the  same,  and  10  per  cent  attorneys' 
fees  in  case  of  suit  by  a  mortgage  on  her 
plantation,  known  as  the  "Live  Oak  Planta- 
tion," in  the  parish  of  East  Carroll,  with  the 
mules,  etc.,  thereon.  On  the  21st  of  Febru- 
ary, 18S5,  she  mortgaged  the  same  property 
to  secure  two  promissory  notes  of  $4,000 
each,  to  her  own  order  and  by  her  indorsed, 
payable  one  year  after  date,  with  interest  at 
8  per  cent  after  matority,  and  10  per  cent 
attorneys'  fees  in  case  of  suit  On  Decem- 
ber 4,  1885,  a  number  of  the  creditors  of 
Mrs.  Taylor  sued  her,  accompanying  their 
demands  for  moneyed  Judgments  by  applica- 
tions for  writs  of  attachment  against  her 
property,  which  writs,  having  been  granted 
and  issued,  were  executed,  some  upon  the 
Live  Oak  plantation,  and  others  upon  that 
plantation  and  a  stock  of  goods  belonging  to 
her  In  her  store  at  Lake  Providence.  On 
December  8,  1S85,  Anatole  J.  Forstall,  as 
owner  of  the  note  first  described,  of  Mrs. 
Taylor  for  $6,000,  instituted  proceedings  via 
executlva  thereon,  and  under  the  same  the 
Live  Oak  plantation,  and  the  mules,  farming 
utensils,  etc.,  thereon,  were  seized.  W.  G. 
Vincent  and  other  attaching  creditors  there- 
upon intervened  by  way  of  third  oppositions, 
which  (as  similar  ones  were  again  filed  at  a 
later  period)  are  now  simply  referred  to. 
and  will  be  more  particularly  mentioned 
hereafter.  On  the  26th  April,  1885,  Ana- 
tole J.  Forstall,  as  holder  of  one  of  the  two 
mortgage  notes  of  $4,000,  and  Charles  Her- 
nandez, as  holder  of  the  other  note,  Instl- 
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tated  proceedings  jointly,  yla  executlTa,  and 
the  Lire  Oak  plantation,  with  the  mules, 
carts,  utensils,  thereon,  were  seized  thereun- 
der, and  under  these  writs  it  was  advertised 
for  sale.  W.  G.  Vincent,  one  of  the  attach- 
ing creditors  spoken  of,  who  had  already 
filed  one  third  opposition,  now  filed  another, 
corering  the  same  grounds  as  the  first  In 
this  petition  he  averred  that,  finding  that  the 
property  originally  attached  by  hImseU  was 
insoffldent  to  coyer  his  claim,  he  had  applied 
for  and  obtained  an  order  for  a  second  at- 
tachment, directed  to  the  sheriff  of  West 
Carroll  parish,  with  instructions  to  seize  16 
moles  bdonglng  to  bis  debtor,  which  he  had 
been  Informed  were  then  in  that  parish; 
that,  before  process  Issued,  Mrs.  Taylor 
cansied  the  property  to  be  brought  to  East 
Carroll,  and  placed  them  on  the  West  Oaks 
plantation,  for  the  purpose  of  avoiding  a 
adzure,  and  with  a  view  of  permitting  them 
to  be  Bdzed  under  the  executory  process  of 
FocBtall,  which  had  been  previously  levied 
on  tbat  plantation,  the  object  being  to  shel- 
ter tliem  from  his  (Vincent's)  pursuit  by  hav- 
ing them  embraced  under  said  proceeding, 
which  was  a  friendly  suit  conducted  for  the 
mutual  benefit  of  the  litigants  therein;  that 
as  soon  as  said  mules  were  placed  on  said 
plantation,  he  had  caused  an  alias  writ  of 
attachment  to  issue,  and  tbey  were  seized 
thereon;  that,  soon  after  he  had  caused  them 
to  be  seized,  tb^  were  seized  under  execu- 
tory proceedings,  and  were  advertised  to  be 
sold  thereunder;  that  since  his  petition  of 
third  opposition  was  filed,  on  the  6th  Feb- 
ruary, 1886,  Forstall  and  Hernandez,  repre- 
senting themselves  as  mortgage  creditors  of 
Mrs.  Taylor,  commenced  proceedings  against 
her  in  April,  1886,  in  which  they  are  again 
attempting  a  sale  of  the  mules,  notwith- 
standing said  mules  had  been  taken  out  of 
the  possession  of  Mrs.  Taylor  by  his  attach- 
ment, which  was  prior  to  the  last  proceed- 
ings; that  said  plantation  without  said 
males  was  worth  more  than  sufficient  to  pay 
the  demands  of  Forstall  and  Hernandez,  by 
reason  of  mortgage  or  otherwise,— charging 
fraud  and  collusion  between  Forstall  and 
Hernandez  and  Mis.  Taylor,  and  that  the 
real  object  of  the  executory  proceedings  was 
to  overreach  and  destroy  his  rights,  and  to 
make  a  fraudulent  and  simulated  sale  of  the 
live  Oak  plantation  and  the  mules  for  the 
benefit  of  Mrs.  Taylor;  that  Forstall  or  Her- 
nandez, or  some  interposed  party,  was  to 
bay  In  said  plantation  and  mules,  ostensibly 
for  cash,  but  actually  to  allow  Mrs.  Taylor, 
in  her  own  name,  her  husband's  name,  or 
that  of  some  interposed  party,  to  occupy  and 
cultivate  -said  plantation,  and  ont  of  the 
crops  moke  annual  payments  to  Forstall  and 
Hernandez  of  the  small  balance  really  due 
them  on  said  mortgages,  and  ultimately  pre- 
serve the  property  for  the  benefit  of  Mrs. 
Taylor;  and,  attacking  the  dalm  set  up  by 
the  mortgage  creditors,  third  opponent 
prayed  that,  if  Forstall  and  Hemandes  per- 
T.lS60.no.S— 7 


sisted  in  having  sold  sale  made,  the  sheriff 
be  ordered  to  have  the  mules  separately  ap- 
praised and  separately  sold  from  the  other 
property  seized,  and  ordered  to  hold  the  pro- 
ceeds of  their  sale  In  his  hands  until  further 
orders  of  court;  that,  after  tilal  had,  the 
executory  proceedings  be  decreed  fraudulent 
and  collusive;  that  the  proceeds  of  the  sale 
of  the  mules  be  ordered  to  be  paid  to  op- 
ponent by  the  sheriff  in  satisfaction  of  the 
judgment  he  would  obtain  in  his  attachment 
suit;  that  his  rights  as  attaching  creditor  bd 
recognized  and  maintained,  and  as  being  su- 
perior in  rank  to  all  others  as  regards  said 
mules  and  their  proceeds.  This  opposition 
was  quickly  followed  by  others  of  a  similar 
character  on  the  part  of  other  creditors,  and 
under  and  by  virtue  of  them  the  mules  were 
ordered  to  be  withheld  from  sale  under  the 
executory  proceedings,  and  to  be  appraised 
and  sold  separately,  which  order  was  sub- 
sequently carried  into  eaect  Pending  the 
seizure  the  sheriff  leased  the  plantation  and 
mules  to  F.  M.  Taylor,  the  husband  of  the 
defendant,— the  lease  of  the  plantation  for 
the  year  1886  at  a  rental  of  $2,000,  and  the 
mules  for  a  period  and  for  a  rental  not 
sliown  by  the  record.  In  the  mean  time,  and 
after  considerable  delay,  the  plantation  was 
sold  on  the  17th  day  of  July,  1886,  on  a  12- 
months  bond,  and  adjudicated  to  Forstall, 
for  $10,000,  he  paying  the  sheriff  the  costs 
of  proceeding,  giving  his  12-month8  bond  for 
$7,000  to  cover  the  possible  eventual  rights 
of  the  various  third  opponents,  and  retaining 
the  balance  as  mortgage  creditor.  Some  of 
the  ordinary  attaching  creditors  having  suc- 
ceeded in  obtaining  judgment  on  their  claims, 
writs  of  fi.  fa.  were  issued  thereon,  and  un- 
der them  the  mules  were  s^ed,  and,  to- 
gether with  some  movable  property,  were, 
under  those  seizures  and  those  of  Foistall 
and  Hernandez,  sold  on  12  months'  credit  to 
F.  M.  Taylor  for  the  sum  of  $2,400,  for 
which  he  executed  his  12-m,onth8  bond  as 
purchaser,  with  V.  M.  Purdy  as  security. 
The  issuing  of  the  writs  of  fi.  fa.  brought 
about  the  filing  of  a  number  of  third  opposi- 
tions In  the  matter  of  this  last  sale,  the 
different  parties  claiming  priority  of  pay- 
ment, among  them  Forstall  and  Hernandez. 
We  may  say  here  that  that  litigation  ter- 
minated adversely  to  the  third  opponents, 
and  favorably  to  Forstall  and  Hernandez, 
adjudging  to  the  latter  the  12-months  bond, 
the  proceeds  thereof  to  be  applied  to  the 
payment  of  their  mortgage  claims.  On  the 
20th  November,  1886,  after  Forstall  had  be- 
come the  adjudicatee  of  the  Ldve  Oak  plan- 
tation, an  agreement  was  entered  into  be- 
tween Forstall  and  Hernandez  and  Mrs. 
Taylor  as  follows:  "It  is  agreed  and  under- 
stood between  Mrs.  Lizzie  M.  Taylor,  of 
Lake  Providence,  Louisiana,  and  Anatole  J. 
Forstall  and  Charles  Hernandez,  of  New  Or- 
leans, Louisiana,  that  whereas,  the  Live  Oak 
plantation  in  the  parish  of  Bast  Carroll  was 
purchased  in  Jidy,  1888,  by  said  A.  J.  For- 
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stall  for  ten  thousand  dollars  at  a  sheriff 
sale  thereof  In  the  suit  of  Forstall  and  Her- 
nandez T.  said  Mrs.  Lizzie  M.  Taylor;  and 
'whereas,  the  parties  hereto  hereby  appraise 
said  property  at  $15,000,  and  reiUy  believe 
that  the  same  could  be  sold  at  that  price  at 
some  future  time:  The  said  Forstall  and 
Hernandez  both  hereby  agree  that,  at  any 
time  within  five  years  that  the  said  Mrs. 
Taylor  shall  pay  to  them  the  amount  due 
them,  they  should  transfer  said  property  to 
her,  or  to  any  person  whom  she  shall  desig- 
nate. The  said  Mrs.  Taylor  obligates  her- 
self to  pay  to  the  said  Forstall  and  Hernan- 
dez the  amonnt  she  owes  tbem,  which 
amount  shall  be  determined  In  the  suit  now 
pending  In  East  Carroll,  entitled  'A.  J.  For- 
stall and  C.  J.  Hernandez  v.  Mrs.  Lizzie  M. 
Taylor,'  said  interest  to  be  paid  annually  on 
the  1st  day  of  .January  of  each  year.  Mrs. 
Taylor  moreover  binds  herself  to  pay  year- 
ly, as  tiiey  shall  become  due,  all  of  the  taxes 
on  said  Live  Oak  plantation.  Forstall  and 
Hernandez  agree  that  they  shall  rent  the 
said  plantation,  and  credit  Mrs.  Taylor  with 
the  rent  on  account  of  her  said  Indebtedness 
to  them.  They  further  agree  that  at  any  time 
that  they  shall  find  a  good  purchaser  for  said 
plantation,  to  sell  it  for  fifteen  thousand  dol- 
lare,  out  of  which  amount  they  shall  deduct 
the  amount  due  them  by  said  Mrs.  Taylor, 
and  turn  over  the  balance  to  her.  In  case 
any  i>art  of  this  agreement  Is  not  complied 
with,  the  same  to  be  nuU.  Thus  done  and 
signed  at  New  Orleans,  Louisiana,  this  29th 
November,  1886.  [Original  signed]  F.  M. 
Taylor,  Agt  of  Mrs.  Taylor.  A.  J.  Forstall. 
CJharles  Hernandez."  About  the  time  the  12- 
months  bond  fell  due,  (6th  June,  1887,)  the 
litigation  relative  to  the  mules  being  then 
pending  and  undetermined,  a  question  arose 
as  to  whether  it  should  be  then  executed  or 
not,  and  a  conference  took  place  between 
some  of  the  attorneys  representing  the  third 
oppon^its  In  that  proceeding  and  F.  M. 
Taylor.  As  a  result  of  that  conference,  exe- 
cution of  the  bond  was  stayed  until  the 
Issues  raised  In  the  third  oppositions  should 
be  disposed  of,  provided  J.  B.  Donnelly 
should  sign  the  bond  as  additional  security, 
which  was  done.  ForstaU  and  Hernandez 
do  not  seem  to  have  been  parties  to  that 
agreement  Whether  Purdy  was  present  or 
not  at  the  conference  Is  Immaterial,  as  he 
concedes  In  his  pleadings  that  he  consented 
to  the  extension.  No  action  was  taken  upon 
the  bond,  so  far  as  Purdy  was  concerned, 
until  it  was  filed  In  court,  and  the  fl.  fa. 
issued  upon  It,  under  which  the  seizure  was 
made  which  gave  rise  to  the  present  contro- 
versy. F.  M.  Taylor,  who  had  purchased 
the  mules,  subsequently  to  that  purchase 
bouj^t  one-half  of  a  plantation  In  Bast 
Carroll,  mortgaging  the  property  for  pay- 
ment of  the  price.  He  dlspiosed  of  four  of 
these  mules,  not  accounting  to  Hernandez 
and  Forstall  for  the  proceeds.  The  balance 
was  placed  by  him  on  the  property  puF- 


chased,  and,  falling  under  the  operation  of 
the  mortgage,  the  proceeds  of  the  sale  there- 
of, when  they  were  afterwards  sold  In  the 
execution  of  the  bond  as  against  Taylor, 
were  adjudged  to  his  vendor.  Beferrlng  to 
Purdy's  petition,  it  will  be  seen  that  be 
claims  that  the  Indebtedness  of  Mrs.  Taylor 
to  ForstaU  and  Hernandez  (which,  so  far  as 
the  record  shows  has  not  up  to  the  present 
time  been  fixed  by  a  p^sonal  Judgment  against 
her)  was  extinguished.  The  basis  of  his 
claim  is  the  action  of  Forstall  and  Hernan- 
dez relative  to  the  Live  Oak  plantation 
after  the  agreement  between  them  and  Mrs. 
Taylor.  On  this  subject  counsel  of  plaintiff 
eay  in  their  brief:  "Under  the  terms  of  that 
agreement  Messrs.  Forstall  and  Hernandez 
are  now  indebted  to  Mrs.  Taylor.  They 
agreed  in  said  contract  they  would  pay  to 
Mrs.  Taylor  all  in  excess  of  ten  thousand 
dollars  that  they  gave  for  her  Live  Oak  plan- 
tation, if  they  could  find  a  purchaser  for  said 
named  place,  provided  the  sale  could  be 
made  within  five  years  from  the  date  of  the 
contract  The  records  show  that  Forstall 
Bold  to  Hernandez,  both  of  whom  were  con- 
tracting parties  with  Mrs.  Taylor.  The  rec- 
ords fturther  show  that  Hernandez  made 
Joseph  E.  Ransdell  his  agent  to  sell  this 
Live  Oak  plantation,  and  that  Ransdell,  as 
agent  has  sold  919  acres  of  land  out  of  the 
960  tract  and  that  he  sold  it  at  the  price  of 
$28,894,  having  stiU  left  forty-one  acres  that 
he  had  not  sold.  Even  If  the  sworn  state- 
ment that  ForstaU  has  made  is  correct  he 
and  Hernandez  would  owe  Mrs.  Taylor 
about  $18,000  after  she  has  paid  them  every 
cent  that  she  owes  them.  QAe  evidence 
shows  she  was  in  possession  of  Live  Oak 
plantation  at  the  time  it  was  seized  and 
sold.  She  made  and  gathered  a  crop  that 
year. '  Forstall  allowed  her  to  keep  the  place 
after  he  had  It  sold  and  he  bought  it  He 
furnished  her  plantation  supplies  ttiat  year, 
and  It  was  to  his  interest  to  assist  and  aid 
Mrs.  Taylor.  There  was  an  express  under- 
standing between  F.  M.  Taylor  and  Forstall 
that  Taylor  was  to  buy  the  work  stock  when 
sold,  so  that  they  would  be  kept  upon  the 
plantation  in  order  to  cultivate  and  complete 
the  crop  they  had  planted.  ForstaU  had 
written  a  letter  to  Taylor  requesting  that  be 
would  get  some  one  to  go  on  a  bond  for  him 
If  he  purchased  the  property.  The  evidence 
shows  that  in  1886— the  year  that  she 
made  this  contract  and  the  same  year  of  all 
these  tiansactlonB— Mrs.  Taylor  paid  the  In- 
terest and  the  taxes  on  the  property.  The 
foUowIng  year  (1887)  the  plantation  was 
rented  to  Dunn  for  the  sum  of  two  thousand 
dollars.  This  amount  was  coUected  by  For- 
staU and  Hernandez.  This  amount  coUected 
paid  the  Interest  on  the  plantation  for  that 
year,  and  there  were  about  nine  hundred 
doUars  over  to  go  as  a  credit  on  the  year 
1888.  ForstaU  and  Hernandez  then  took  the 
plantation  out  from  the  possession  of  Mrs. 
Taylor,  thereby- violating  th^r  part  of  Oie 
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contract,  placing  It  beyond  the  i>ower  of 
Mrs.  Taylor.  After  Live  Oak  plantation  was 
seized,  the  sheriff  rented  the  plantation  to 
Taylor  for  that  year  (1886)  for  two  thousand 
dollnis.  Taylor  never  paid  one  cent  of  this 
money  to  the  sheriff,  but  the  latter  turned 
«-ie  money  over  to  Taylor  upon  a  written 
order  of  Forstall."  The  "records"  to  which 
counsel  allude  are  doubtless  acts  of  sale  of 
the  Live  Oak  plantation,  and  different  por- 
tions thereof,  from  Forstall  to  Hernandez 
and  from  Hernandez  to  different  persons,  but 
they  are  not  in  the  transcript  In  a  letter 
written  by  Forstall  to  Taylor  under  date  of 
May  24,  1888,  he  said:  "Mr.  Hernandez  is 
altsent  at  present  from  the  city,  and  of 
course,  under  the  drcumstances,  as  he  is 
interested  with  me  in  tliis  matter  of  the  Lire 
Oak  plantation,  I  can  give  you  no  positive 
answer  until  his  return,  which  I  believe  will 
be  in  about  a  month,  as  he  is  now  in  Europe, 
but  expects  to  return  soon." 

We  now  tnm  to  the  consideration  of  plaln- 
tifTs  contention  that  under  certain  circum- 
stances he  was  not  to  be  held  liable  on  the 
bond,  and  that  the  circumstances  have  oc- 
curred wliich  were  to  exempt  him.  F.  M. 
Taylor  testifled  as  follows:  "I  got  Mr.  Purdy. 
to  sign  it  [the  bond]  as  obliging  two  parties,— 
myself  and  Mr.  Forstall.  I  told  Mr.  Purdy 
that  he  would  run  no  risk,  as  I  was  Mr. 
Forstall's  duly-authorized  agent,  and  I 
showed  him  the  power  of  attorney  offered  in 
evidence,  [from  Forstall  to  Taylor.]  I  ac- 
cepted the  terms  and  conditions  of  the  power 
of  attorney,  and  on  various  occasions  acted 
by  its  authority.  I  transacted  all  of  Mr.  For- 
stall's buEdness  for  him  in  this  parish;  col- 
lected debts  for  him;  authorized  suits  to  be 
brought  for  him.  I  looked  after  his  business 
in  every  particular,  the  same  as  if  he  had 
been  present  I  brought  suit  against  Y.  M. 
Poidy  [another  suit]  for  him,  closed  out  the 
Larch  business  for  him,  and  bought  the 
Thenel  store  for  him;  bought  it  in  my  own 
name,  but  it  was  virtually  for  him.  The 
che<dc  I  gave  Mr.  Therrel  for  his  store  and 
fixtures  I  sent  to  Forstall,  and  had  him  credit 
Therrel's  accoimt  with  It  At  the  time  the 
mules  were  seized,  ForstaU  had  a  bill  of 
sale  for  the  mules.  There  was  an  agree- 
ment between  Mr.  Forstall  and  myself  to 
wait  until  Hernandez  should  return  from 
Europe.  The  letter  [of  May  24,  1888]  was  in 
answer  to  one  I  had  written  in  regard  to 
Mrs.  Taylor's  business,— I  represented  her  as 
well  as  Mr.  Forstall,— with  request  that  Mr. 
Forstall  come  up  and  settle  up  the  business, 
and  show  what  Mrs.  Taylor's  indebtedness 
was  to  him.  There  was  an  agreement  be- 
tween Mrs.  Taylor  and  ForstaU  and  Her- 
nandez. It  included  the  live  Oak  plantation. 
In  connection  with  my  evidence  I  offer  docu- 
ment T),'  [agreement  between  Mrs.  Taylor 
and  Forstall  and  Hernandez.]  O^e  neason 
tar  eztmdlng  the  12-month6  bond,  I  suppose, 
was  Forstall  and  Hernandez  were  waiting 
tmUl  the  live  Oak  plantation  was  sold,  so. 


they  could  make  a  settlement  with  Mrs. 
Taylor.  I  don't  know  this  positively.  I  pre- 
sume tills  to  be  the  case.  At  the  time  I  had 
an  imderstanding  with  ForstaU  about  ex- 
tending the  time  for  collecting  the  12-months 
bond,  it  was  about  23  months  after  the  bond 
had  been  given.  The  reason  execution  was 
not  issued  on  the  bond  when  due,  I  suppose, 
ForstaU  was  waiting  to  have  a  settlement 
with  Mrs.  Taylor.  The  mules  were  aU  in 
mf  possession,  and  I  bought  additional  stock 
and  farming  utensils.  As  agent  for  Mrs. 
Taylor  I  have  never  made  a  settlement  with 
ForstaU  and  Hernandez.  I  had  nothing  but 
a  verbal  agreement  with  ForstaU.  I  repre- 
sented ForstaU  and  Mrs.  Taylor  at  the  same 
time.  The  verbal  agreement  with  ForstaU 
and  myself  was  made  in  New  Orleans.  Mr. 
ForstaU  told  Mrs.  Taylor  and  myself  that  he 
would  not  see  her  suffer,  but  would  provide 
for  her  to  have  ^4,000  or  $5,000  in  case  of 
failure  in  business  on  her  part  I  had  a 
written  agreement  with  ForstaU  (but  have 
lost  it)  that  in  any  event  the  mules  would 
belong  to  Mrs.  Taylor.  The  biU  of  sale  to 
ForstaU  of  the  mules  was  given  as  coUateral 
to  be  placed  In  bank  by  ForstaU.  The  mules 
were  bought  by  Forstall,  for  which  he  gave 
his  check  on  the  bank.  This  check  was  sent 
to  the  bank,  and  in  return  got  a  bank  check 
for  it  which  I  handed  Forstall.  I  did  not  get 
any  of  the  proceeds  of  the  check.  At  the 
time  of  the  sale  [of  the  mules]  I  was  cul- 
tivating the  Lilve  Oak  plantation  for  my  own 
account  I  had  rented  the  mules  from  the 
sheriff,  and  was  in  possession  of  them  at  the 
time  of  the  sale,  and  protested  against  the 
sale."  On  the  examination  the  foUowing 
question  was  asked  the  witness:  "Question. 
When  you  went  to  Mr.  Purdy,  and  asked  him 
to  give  his  consent  for  the  extension  of  pay- 
ment of  the  12-months  bond,  did  yon  not, 
as  agent  of  Mr.  ForstaU,  represent  to  him 
that  in  case  the  circuit  court  which  was  to 
be  held  at  on  early  day  in  this  parish  should 
decide  that  ForstaU  were  entitled  to  the 
proceeds  of  the  12-months  bond  in  preference 
to  the  other  creditors  of  Mrs.  Taylor,  then, 
in  that  event,  did  you  not  teU  him  that  the 
12-months  bond  was  to  be  canceled?  An- 
swer. I  certainly  Intended  to  convey  that 
impression,  as  I  was  acting  for  ForstaU. 
Previous  to  the  seizure  of  the  live  Oak 
plantation  the  place  had  been  in  the  name  of 
Mrs.  Taylor.  In  1886  I  rented  the  place 
from  the  sheriff.  I  agreed  to  pay  two  thou- 
sand dollars'  rrait  for  which  I  gave  him  my 
note.  The  sheriff  returned  the  note  to  me 
on  an  order  from  Forstall  and  Hernandez. 
I  never  paid  the  sheriff  for  the  note.  When 
ForstaU  made  the  contract  with  Mrs.  Taylor 
they  gave  me  an  order  for  the  return  of  my 
note.  In  compliance  with  the  contract  J 
was  to  pay  the  taxes  due,  which  I  did.  1 
furnished  the  suppUes  to  make  the  crop  on 
the  place  that  year.  FoinstaU  and  Hemandes 
have  not  compUeid  with  their  contract  If 
tbey  had  complied  with  their  contract,  I 
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think  they  wonld  be  considerably  Indebted 
to  Mrs.  Taylor.  She  has  compiled  with  the 
contract  after  the  sale  of  the  live  Oak 
plantation.  She  considered  that  she  had 
paid  the  Interest  and  taxes  from  the  rents 
collected  from  Mr.  Dunn,  who  had  the  place 
In  1887,  and  from  the  rent  she  considered 
there  was  sufficient  amount  to  pay  the  In- 
terest and  taxes  for  1888  and  1889,  from  the 
fact  that  Forstall  never  made  any  demand 
on  me,  as  her  agent,  for  interest  or  taxes 
for  1886.  There  was  no  interest  or  taxes  duev 
as  this  contract  was  not  made  until  Novem- 
ber, 1886."  The  plaintiff,  Pnrdy,  testified  as 
follows:  "The  day  the  mules  were  sold,  Mr. 
Taylor  came  to  my  place  of  business,  and 
asked  me,  as  a  special  accommodation  to 
himself  and  Forstall,  to  go  on  the  12-monthB 
bond  for  the  mules  he  had  bought  that  day, 
showing  me  his  power  of  attorney  from  For- 
stall authorizing  him  to  secure  bonds  for 
him.  The  power  of  attorney  shown  me  Is 
the  same  as  that  offered  In  evidence.  Mr. 
Taylor  told  me  it  was  more  to  Forstall's 
interest  to  sign  the  bond  than  it  was  to  his. 
He  stated  that  he  had  leased  the  mules  and 
Implements  for  the  year,  and  It  would  be  the 
means  of  destroying  his  prospects  If  they 
were  taken  off  the  place."  Being  asked  the 
question  whether,  at  the  time  of  the  ex- 
tension of  the  bond  whai  it  was  about  to 
mature,  Taylor  had  not  told  him,  as  agent 
of  Forstall,  that.  In  case  the  court  should  de- 
cide that  Forstall  and  Hernandez  were  en- 
titled to  the  proceeds  of  the  12-month8  bond 
in  preference  to  the  other  creditors,  then,  in 
that  event,  the  12-months  bond  was  to  be 
canceled,  he  answered:  "I  certainly  so  un- 
derstood it  All  of  the  cases  were  decided 
in  favor  of  Forstall."  The  power  of  at- 
torney from  Forstall  to  Taylor  bears  date 
the  12th  of  December,  188a  It  gave  Taylor 
full  power  and  authority  to  represent  him 
and  to  attend  to  all  his  business  and  con- 
cerns in  the  pariah  of  East  Carroll  and  else- 
where, "of  every  nature  and  kind  whatever; 
•  •  •  to  take  in  payment,  from  whom  It 
may  concern,  any  form  or  kind  of  movable 
or  immovable  property,  and  dispose  of  the 
same  to  others,  by  sale  or  otherwise;  to  ask, 
demand,  have,  and  take,  and  by  all  lawful 
ways  and  means  to  recover  and  recrive,  from 
whom  it  may  concern,  all  and  every  such 
wares  or  funds,  debts,  property,  and  effects 
whatsoevw,  as  Is  now,  or  may  be,  in  his 
or  her  or  their  custody  and  possession,  due, 
owing,  or  belonging  to  him,  this  constituent, 
whether  by  bond,  bill,  note  book,  debt,  ao- 
count,  consignment,  bequest,  or  for  and  by 
what  other  reason  or  means  soever,  and  to 
that  end,  to  whom  it  may  concern,  to  adjust 
and  settle  all  accounts,  and,  upon  recovery 
and  receipt  in  the  premises,  to  make  and 
give  good  and  sufficient  receipts  and  ac- 
quittances; to  appear  before  aU  courts  of  law 
and  equity,  there  to  do,  prosecute,  and  de- 
fend as  occasion  shall  require,  or  to  com- 
promise, compound,  and  agree  in  tlie  premises, 


by  arbitration  or  otherwise,  as  the  said  attor- 
ney In  his  discretion  may  think  proper;  also, 
to  apply  for  and  obtain  any  attachments  or 
sequestrations,  injunctions,  appeal,  and  pro- 
visional seizure,  give  the  requisite  security, 
sign  the  neoessary  IxMids,  and  make  and 
subscribe  therein  all  the  necessary  affi- 
davits, and  generally  to  do  and  perform  all 
and  every  other  matter  that  shall  or  may  be 
necessary,  and  bind  the  said  constituent  aa 
firmly  as  he  himself  might  do  if  personally 
present"  Under  date  of  July  12,  1886,  a  few 
days  previous  to  the  sales  of  the  plantation 
and  of  the  mules,  Forstall  wrote  to  Taylor  aa 
follows:  "De«Lr  Sir:  I  confirm  mine  of  the 
9th  instant  live  Oak  is  to  be  sold  on  the 
17tb,  and  I  will  be  required  to  furnish  two 
bondsmen.  Can  you  specify  any  two  parties 
in  your  city  who  will  act  in  that  capacity  for 
me?  If  you  find  two  who  are  wlmng  to  do 
this,  send  me  their  names  at  once^  as  the 
time  Is  very  short  I)efore  the  sale.  Let  me 
hear  from  you  immediately,  and  oblige, 
yours  truly,  A.  J.  Forstall.  Per  Rareshlde." 
The  defendant  ForstaU  testified  as  follows: 
"V.  M.  Purdy's  allegation  in  the  Injunction 
is  not  correct  F.  M.  Taylor  did  not  act  as 
my  agent  with  plaintiff.  I  do  not  know  any- 
thing as  to  the  agreement  entered  Into  be- 
tween Taylor  and  Purdy,  but  I  authorized 
Taylor  to  make  no  such  agreement  and  In 
fact  was  very  sorry  when  I  heard  that  Taylor 
had  purchased  these  articles  under  a  twelve- 
months bond,  because  I  knew  we  would  have 
trouble  to  make  him  pay.  From  the  time  I 
issued  executory  prooess  in  said  suit  up  to 
the  sale  I  had  no  conversation  or  Interview 
with  him,  and  certainly  never  authorized 
Iiim  to  act  for  me.  Taylor  was  not  my 
agent  for  any  purpose  whatever.  I  had  noth- 
ing to  do  with  said  bond.  I  did  not  authorize 
Taylor  to  obtain  security  on  said  bond. 
I  never  Induced  Taylor  to  purehase  said 
property.  I  never  held  out,  directly  or  In- 
directly, throat  Taylor  or  any  one  else,  in- 
ducements to  Purdy  or  Donnelly  in  order 
to  obtain  them  as  sureties.  I  am  not  re- 
sponsible for  what  Taylor  may  have  told 
them,  but  i'  he  did  speak  for  me,  he  was 
not  authorized  by  me  to  do  so.  I  never  did 
or  said  anything  to  make  Pnrdy  understand 
I  would  not  hold  him  on  said  bond." 

Omer  Vlllere,  for  appellants.  Rob«rt 
Whetstone  and  Ounningliam  &  Lorons,  tof 
appellee. 

NICHOLLS,  C.  J.,  (after  stating  the  facts.) 
The  theory  upon  which  the  plaintiff,  Purdy, 
as  security  upon  the  12-months  bond  fur- 
nished by  Francis  M.  Taylor,  as  adjudlcatee 
of  the  lot  of  mules  purchased  by  him  in  ttM 
proceedings  of  Forstall  and  others  against 
his  wife,  has  enjoined  the  seizure  of  his  own 
property,  is  that  when  Mrs.  Taylor  was 
threatened  with  rain  by  the  numerous  at- 
tachmmts  against  her,  her  firiend  Anatole 
J.  Forstall,  bidding  the  vantage  ground  of 
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being  the  mortgagee  of  her  Uve  Oak  plan- 
tation, went  to  her  assistance  by  fore- 
closure proceedings,  imder  which  he  was  to 
bu7  in  that  property,  with  the  mules,  carts, 
and  farming  ntenaila  thereon,  at  a  price  with- 
in his  claim,  and,  by  arrangements  to  be  per- 
fected subsequently  to  Ills  purchase  he  was 
to  secure  his  own  debt,  enabling  her  to 
pay  out,  bat  at  the  same  time  guard  her 
against  her  other  creditots.  That  this  plan 
was  disarranged  by  the  proceedings  of  the 
third  opponents,  who  succeeded  in  obtaining 
a  sale  of  the  mules  separately  from  the 
plantation.  That,  this  sevrarance  placing 
Forstall  In  a  position  of  possible  danger  of 
personal  liability  on  the  12-months  bond 
wliich  bad  to  be  furnished  at  the  sale  should 
he  boy  himself.  Inasmuch  as  the  third  oppo- 
dtlons  might  be  determined  adversely  to 
his  mortgage  rights  on  the  mules,  it  was 
agreed  that  F.  M.  Taylor,  the  husband, 
should  purchase  the  mules  with  the  under- 
standing that,  If  the  third  opponents  won 
their  suit,  Forstall  was  to  disappear  entire- 
ly from  any  coimectlon  with  that  sale,  and 
Taylor  was  to  bear  all  the  consequences  of 
a  purchaser,  but,  should  Forstall  win  the 
salt,  Taylor  was  to  be  considered  as  having 
purchased  for  Forstall.  The  mules  were 
then  to  be  replaced  on  the  plantation,  and 
matters  were  to  be  placed  on  the  same  foot- 
ing as  if  the  severance  had  not  taken  place, 
and  Forstall  had  bought  both  land  and 
mules  at  once  under  his  mortgage  claim. 
That  under  such  a  condition  of  things  Purdy 
was  to  be  released,  or  not  looked  to,  as 
Taylor's  sturety  on  the  bond.  That  Forstall 
havliig  bought  the  planta.tlon,  and  having 
won  his  suit  as  to  ^e  mules,  matters  had 
taken  the  shape  to  entitle  him  (Purdy)  to 
demand  that  he  be  not  proceeded  against 
In  view  of  the  friendly  relations  between 
the  Taylors  and  Forstall,  and  the  actual 
execotion  of  an  agreement  between  Forstall 
and  them,  so  nearly  identical  with  that  fore- 
shadowed by  W.  G.  Vincent  in  his  third  op- 
position, it  cannot  be  denied  that  plaintiff 
has  placed  his  case  Inferentlally  very 
strongly  before  the  court,  and  we  were  at 
one  time  disposed  to  take  his  view  of  the 
Mtuation,  but  on  more  mature  deliberation 
we  do  not  think  the  judgment  of  the  lower 
court  sustaining  it  can  be  maintained,  for 
several  reasons. 

In  the  first  place,  the  mules  having  been 
sold  under  the  writs  of  a  number  of  cred- 
itors on  terms  of  12  months'  credit  with 
secnrity.  It  is  clear  that  when  Taylor  bid 
fbem  In  he  became  their  actual  owner. 
Tb^r  tiOe  in  the  interval  between  the  sale 
and  the  termination  of  the  third  opposition 
proceedings  could  not  be  swinging  in  a  bal- 
ance, to  rest  finally  upon  Taylor  personally 
should  the  third  opponents  have  Judg- 
ment in  their  favor,  and  upon  Taylor  as  an 
agent  of  or  Interposed  party  for  Forstall 
Aonld  judgment  go  against  the  opponents. 
Taylor  was  undoubtedly  the  absolute  owner 


of  the  mules,  and  Purdy  undoubtedly  his 
surety  as  such  for  the  purclmse  price.  We 
have  very  critically  examined  the  pleadings 
and  the  evidence,  and  we  think  that  the 
plaintiff  himself  and  the  Taylors  concede 
this  to  be  the  fact  Plaintiff's  contention 
is  that,  although  this  was  the  case,  none  the 
less,  by  a  collateral  agreement  between 
himself  and  Taylor,  as  agent  of  Forstall, 
he  was  not  to  be  proceeded  against  should 
Forstall  have  judgment  in  his  favor  in  the 
matter  of  the  third  oppoBltlons.  If  Taylor 
was  the  actual  owner  and  actual  debtor, 
and  Purdy  his  actual  security,  then  the 
claim  is  that  these  absolute  obligations,  evi- 
denced by  a  contract  of  so  high  a  nature  as 
to  be  executory  at  <mce  on  default  by  fl.  fa., 
should  be  done  away  with,  so  far  as  Purdy 
is  concerned,  by  a  side  agreement  Such  a 
claim  as  this  would  necessarily  have  to  be 
supported  by  very  strong  evidence.  We  do  . 
not  think  it  has  been  furnished.  The  aide 
contract  which  plaintiff  sets  up  rests,  in  the 
first  place,  solely  on  parol  evidence,  which, 
although  permitted  to  be  received  without 
proper  objection  to  the  same,  was,  as  we 
shall  hereafter  show,  of  the  weakest  char- 
acter. Taylor  had  been  the  agent  of  For- 
stall by  a  notarial  power  of  attorney  ante- 
dating all  these  proceedings,  but  the  agency 
evidently  was  not  intended  to  cover  a  case 
where  Taylor  himself  and  Taylor's  wife 
were  personally  concerned.  It  obviously 
had  reference  to  dealings  with  parties  other 
than  Taylor  and  his  wife,  but,  even  were 
this  otherwise,  the  powers  given  to  Taylor 
tn  the  act  did  not  extend  to  making  any 
such  contract  or  such  arrangements  as  plain- 
tiff contends  for.  Again,  Taylor  occupied  a 
very  peculiar  position  In  relation  to  all  these 
'  proceedings,  for,  even  if  the  parties  were  all 
acting  In  accord,  they  to  a  certain  extent. 
In  the  nature  of  things,  had  adverse  inter- 
ests. Taylor  claims  to  have  represented 
both  the  creditor,  Forstall,  and  the  debtor, 
who  was  his  own  wife,  and  he  was  at  the 
same  time  the  debtor  himself  on  the  12- 
months  bond,  in  which  both  Forstall  and 
his  Mife  had  an  interest  Arrangements  by 
a  pei-son  holding  such  conflicting  interests 
are,  to  say  the  least  very  questionable.  To 
hold  that  there  was  such  an  arrangement 
as  Purdy  asserts,  we  have  to  leave  the  no- 
tarial act  of  agency,  or  use  it  only  to  an 
exceedingly  limited  extent  and  rest  our  con- 
clusions upon  the  actions  and  relations  of 
parties,  and  upon  parol  evidence  to  destroy 
written  obligations. 

But  leaving  all  this  aside,  we  do  not  think 
the  testlmoay  supports  Purdy  in  contending 
tb&t  there  was  any  agreement  between  Tay- 
lor and  himself  prior  to  his  becoming  surety 
such  as  he  now  declares  oa.  What  occurred 
at  that  time  is  practically  covered  by  Tay- 
lor's testimony  to  the  effect  that  he  got  Mr. 
Pmxly  to  sign  it  (the  bond)  as  obliging  two 
parties,— himself  and  Mr.  Forstall;  that  he 
told  Mr.  Purdy  that  be  would  run  no  risk, 
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an  he  was  Mr.  Forstall'a  duly-authorized 
ag^nt;  and  that  be  showed  him  the  power 
of  attorney  offered  hi  evidence;  and  by  Por- 
dy's  tepthnony  that  whoi  he  received  the 
power  of  attorney  he  exhibited  it  to  his  own 
attorney,  and  on  hla  advice  that  he  could 
safely  Edgn  he  did  ao.  In  Purdy's  own  state- 
ment he  says:  "The  day  the  mules  were  sold, 
Mr.  Taylor  came  to  my  place  of  business,  and 
asked  me,  aa  a  special  accommodation  to  him- 
self and  Forstall,  to  go  on  the  12-month8 
b<Mid  for  the  mules  he  had  bought  that  day, 
showing  me  hla  power  of  attorney  from  For- 
stall authorizing  him  to  secure  b<mda  for  him, 
[the  power  of  attorney  being  the  same  of- 
fered in  evidence.]  Mr.  Taylor  told  me  It 
was  more  to  Foretall's  interest  to  sign  the 
bond  than  It  was  to  his.  He  stated  that  he 
had  leased  the  mnles  and  Implements  for  the 
year,  and  it  would  <be  the  means  of  destroy- 
ing his  prospects  If  they  were  taken  off  the 
place."  Being  asked  the  question  whether, 
at  the  time  of  the  extension  of  the  bond  when 
it  was  about  to  mature,  Taylor  had  not  told 
him  that,  In  case  the  court  should  decide  that 
Forstall  and  Hemandee  were  entitled  to  the 
proceeds  of  the  12-months  bond  In  preference 
to  the  other  creditors,  th«i,  in  that  event, 
the  12-months  bond  was  to  be  canceled,  he 
answered,  "I  certainly  so  understood  it;"  and, 
this  same  question  having  been  asked  of  Tay- 
lor, he  answered,  "I  certainly  intended  to 
convey  that  impression,  as  I  was  acting  for 
ForstalL"  We  think  the  evidence  does  not 
show  that  an  understanding  was  made  with 
Purdy,  at  the  time  of  his  dgning  the  bond, 
that  imder  certain  contingencies  he  was  not 
to  be  looked  to^  and  does  show  that  Purdy's 
action  rested  upon  an  examination  of  Tay- 
lor's powers  under  the  notarial  act,  and  an 
eiroheous  conclusion  as  to  their  extent,  and 
not  upon  anything  dehors  that  act  The  first 
evidence  looking  to  or  tending  towards  such 
an  understanding  as  plaintiff  speaks  of  refers 
to  a  date  joacSi  later  than  the  date  of  sale. 
It  refers  to  a  time  when  the  bond  was  about 
to  mature,  at  which  time  Taylor  wtks  anxious 
for  an  extension,  and  obtained  It,  with  Pur- 
djr's  consent,  not  frcHn  Forstall  nor  from  Her- 
nandez, but  from  the  attorneys  representing 
the  different  plaintiffs  in  the  third  opposition 
proceedings,  which  proceedings  were  at  that 
time  still  pending.  It  was  those  parties,  and 
not  Forstall  or  Hernandez,  who  were  press- 
Ipg  for  execution,  and  it  was  with  those  par- 
ties Taylc«'  was  then  dealing.  It  was  they 
who  ■  exacted  Purdy's  consent  to  Oie  ^ten- 
sion, and  It  was  they  who  Insisted  upon  the 
additional  security  being  given  upon  the  bond, 
which  was  secured  by  obtaining  the  signature 
thereto  at  that  time  of  Donndly.  Taylor 
lyas  clearly  not  acting  for  ForstaU  at  that 
time,  and  Purdy  had  no  reason  to  suppose 
that  he  wa&  If  he  thought  proper  to  receive 
the  "impression"  that  Taylor  says  he  "in- 
tended to  convey"  he  did  so  at  his  own  risk, 
on  the  strength  of  nalsplaced  confidence  tn 
T^l6rl  "'Bveh  at  that  date,  matters;  even  be- 


tween T^lor  and  Purdy,  do  not  seem  to 
have  reached  the  point  of  any  contract  or 
agreement  on  the  subject  Purdy's  actltm  in 
Insisting  upon  what  he  now  claims  to  have 
been  a  "oondltlMi"  of  his  consent  to  on  ex- 
tension, that  the  bond  should  rec^ve  execu- 
tion Immediate  np<m  the  termination  of  the 
opposition  proceedings,  shows  that  he  consid- 
ered himself  as  Taylor's  actual  surety  at  that 
time,  and  then  bound  absolutely  upon  it;  and 
his  contention  in  this  suit  that  he  has  been 
disch.vg:ed  because  Forstau  and  Hernandez 
did  not  execute  the  12-months  bond  at  that 
time,  as  against  Taylor,  shows  the  same  fact. 
With  the  evid^ice  before  us  we  do  not  feel 
Justified  In  accepting  as  established  the  collat- 
eral agreement  for  discharge  whic^  plaintiff 
relies  on;  and  in  maitiTig  that  declaration  it 
may  be  well  to  note  that,  through  the  whole 
of  the  discussion,  Hernandez's  rights  In  the 
premises  have  been  utterly  Ignored.  His 
rights  are  separate  and  distinct  from  those 
of  Forstall.  There  is  no  pretense  that  he 
ever  entered  into  any  contract  for  Purdy's 
discharge,  and  from  all  we  can  see  he  is, 
prima  facie  at  least,  a  creditor  ot  Mrs.  Tay- 
lor for  a  much  larger  amount  than  this  bond 
would  cover. 

We  now  consider  the  claim  of  plaintiff  that 
time  was  given  to  Taylor  by  Forstall  without 
Purdy's  consent.  We  have  already  said  that 
to  the  extension  of  time  granted  at  the  map 
turity  of  the  bond  neither  Forstall  nor  Her- 
nandez were  parties.  To  that  extension  Pur- 
dy agreed.  Taylor,  In  one  place  In  his  testi- 
mony, says  that  Forstall  ag;reed  verbally  in 
New  Orleans  to  give  him  time.  What  he  says 
on  the  subject  is  said  so  loosely  that  we  at- 
tach no  importance  to  the  statement  We 
think  it  quite  likely  Mr.  ForstaU  may  hare, 
without  any  intention  of  binding  htans6lf,  de- 
clared his  Intention  to  hold  matters  in  abey- 
ance until  Mr.  Hernandez  should  return  home 
from  £]urope.  A  mere  declaration  of  that 
character  is  not  the  granting  of  time  referred 
to  in  article  3063  of  the  Civil  Ciode,  as  cany- 
ing  with  It  the  release  of  a  surety.  There  Is 
no  pretense  that  there  was  ever  even  a 
"promise"'  to  postpone,  but,  had  there  been, 
it  would  fall  under  the  terms  of  article  1815, 
which  declares  that  a  positive  promise  that, 
from  the  manner  in  which  It  is  made,  diows 
there  was  no  serious  intoit  t<>  contract,  cre- 
ates no  obligation.  The  failure  of  ForstaU 
and  Hernandez  to  execute  the  12-months  bond 
promptly  at  maturity  did  not  discharge  Pur- 
dy. A  mere  forbearance  or  delay  In  enfor- 
dng  their  rights  did  not  have  that  dfect  He 
could  have  paid  the  debt,  and,  becoming  sub- 
rogated to  thdr  rights,  he  could  have  man- 
agred  the  claim  to  his  own  satisfaction.  H^i. 
Dig.  p.  1641. 

Plaintiff  next  claims  that,  subsequently  to 
the  purchase  of  the  Live  Oak  plantation  by 
Forstall,  the  latter  and  Hernandez  entered  In- 
to a  written  agrement  by  which  Mrs.  Taylor 
was  to  remain  on  the  plantation,  exercise  cer- 
tain rights  of  ownership  thereon,  (btit  short 
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of  ownorghlp,)  and  ultimately  become,  imder 
certain  oontliigencleB,  the  owner  of  the  prop- 
erty; that  Mrs.  Taylor  had  complied  with  ail 
her  obligations  nnder  thla  contract  up  to  a 
certain  period,  when  suddenly,  without  right 
80  to  do,  Foratall  sold  the  property  to  Her- 
nandez, and  Hemandes  sold  the  same  to  dif- 
ferent parties,  placing  it  out  of  Mrs.  Taylor's 
power  to  finally  comply  with  the  balance  of 
her  obligations;  that  me  of  the  cUnses  of 
this  contract  so  broken  up  was  that.  In  the 
erent  Foistall  and  Hernandez  should  find  a 
purchaser  within  a  certain  time  for  the  plan- 
tation, and  should  seU  it  for  orer  a  certain 
amount,  the  surplus  over  that  amount  should 
be  paid  to  Mrs.  Taylor;  that  the  price  for 
which  the  innperty  had  been  s(dd  not  only 
exceeded  the  amount  fixed,  and  paid  off  all 
the  Indebtedness  of  Mrs.  Taylor  to  Forstall 
and  Hernandez,  but  left  a  large  balance, 
which  she  was  entitled  to  receive  from  ihem. 
Up  to  the  present  time  Mrs.  Taylor  (who  is 
no  party  to  the  present  litigation)  has  assert- 
ed no  such  dalm,  that  we  are  aware  of, 
against  Forstall  and  Hernandez.  We  cannot 
collaterally  in  thla  suit  settle  or  liquidate  the 
rights  of  Bfrs.  Taylor  under  that  contract 
Fordy  la  not  authorized  to  advance  claims  for 
or  stand  in  Judgment  for  her.  We  cannot  un- 
dertake to  say  what  the  rights  of  parties 
would  be  were  she  to  do  so  herself  at  some 
future  time,  and  the  o(mdltlon  of  affairs 
should  prove  such  as  plaintiff  represents. 
For  Ote  reasons  herein  assigned,  it  is  hereby 
ordered,  adjudged,  and  decreed  that  the  Judg- 
ment at  the  district  court  be,  and  the  same 
Is  hereby,  annulled,  avoided,  and  reversed, 
and  that  plalntlTs  demand  be,  and  the  same 
is  hereto,  rejected,  and  the  injunction  taken 
out  by  him  be,  and  the  same  is  hereby,  dis- 
solved. Costs  In  both  courts  to  be  paid  by 
apitellee. 


CO.  Fla.  4SS) 

FLORIDA  CBNT.  ft  P.  S.  CO.  v.  STATB  ex 
wL  MAYOB.  BTO.,  OF  TOWN  OF  TA- 
YAXtESS. 

(Supreme  Court  of  Florida.    May  1^  ISOS.) 
JLuTDAnns  —  Fastibs  —  ENFOBcsmNT   OF  Coir- 

TRACT8 — CoiTTKACTtl  BlNDIHO  RaILBOIDS  TO  LO- 
CATE DiPOT  AT  Particuijub  Poist  Void — Loca- 
tion OF  Dipot  cannot  bb  Contsollbd— Man- 

DAMUB. 

1.  When  mandamus  is  resorted  to  for  the 
VDipoee  of  enforcing  a  private  right,  the  person 
mterested  in  having  the  right  enforced  must  be 
the  Ttiatat.  In  such  case  the  relator  Is  con- 
ridered  the  real  party,  and  hie  right  to  the  re- 
lief must  clearly  appear;  but  where  the  object 
is  the  enforcement  of  a  public  right  the  people 
are  regarded  as  tlie  real  party,  and  the  relator 
need  not  show  that  he  has  any  legal  interest  in 
the  result.  It  is  enough  that  he  is  interested 
aa  a  citizen  in  having  the  laws  executed  and 
the  ivlj  in  question  enforced. 

2.  Mandamus  never  lies  to  enforce  the  pe^ 
ftirmance  of  private  contracts. 

3.  Ctmtracts  undertaking  to  obligate  a  rail- 
road company  to  establish  its  depot  ezcInsiTely 
at  a  particular  point  are  void  as  against  pabllo 
ptUey.  Such  companies  should  be  left  free  to 
ertabUah  and  re-establish  tfadr  d^ots  wherever 


the  public  welfare  or  wants  of  the  public  may 
require. 

4.  The  courts  are  not  authorized  by  man- 
damus to  BO  far  control  a  railroad  company's 
discretion  in  the  matter  of  the  location  of  its 
dqwt  buildings  as  to  indicate  in  any  case  the 
exact  spot  of  such  location. 

6.  The  mandatory  part  of  an  alternative 
writ  of  mandamus  must  conform  to  the  case 
made  by  the  recitals  in  such  writ,  and  must  not 
require  more  to  be  done  than  is  justified  by  such 
recitals. 

6.  The  range  of  action  required  of  the'  re- 
spondent by  an  alternative  wnt  of  mandamus 
Bliould  be  clearly,  particularly,  and  expliciUy 
set  forth  in  the  mandatory  part  of  such  writ. 
The  duty  commanded  should  not  be  left  to  In- 
discriminate outside  ascertainment  dehors  the 
writ. 
(SyUabns  by  the  CourL) 

Brror  to  circuit  court,  Lake  county;  John 
D.  Brome,  Judga 

Petition  by  the  mayor,  inhabitants,  and 
town  of  Tavares,  In  name  of  the  state,  for 
writ  of  mandate  to  the  Florida  Central  & 
Peninsular  Railroad  Company.  Judgment 
granting  the  relief.  Respondent  takes  error. 
Reversed. 

Wall  &  Knight  and  John  A  Henderson, 
for  plaintiff  in  error.  Alex.  St.  Oair- 
Abrams,  for  defendants  in  error. 

TATLOR,  J.  On  the,  lltfa  of  March,  1891, 
an  alternative  writ  of  mandamus  was  grant- 
ed and  Isaoed  by  the  Judge  of  the  circuit 
court  in  and  for  Lake  county.  In  the  seventh 
Judicial  circuit,  upon  the  petition  of  the 
state  on  the  relation  of  the  mayor,  inhab- 
itants, and  town  of  Tavares,  against  the 
corporate  plalntlS  in  error,  the  Florida  Coi- 
tral  &  Peninsular  RoUroad  Company.  Upon 
the  denial  of  a  motl<m  to  quash  the  alter- 
native writ,  and  the  sustaining  of  a  demur- 
rer to  the  respondent's  answer,  a  peremp- 
tory writ  was  awarded,  and  from  this  Judg- 
ment the  respondent  takes  error. 

The  alternative  writ,  which  contains  all 
the  redtala  in  the  petition  ttmiriiiy  appllG&- 
tion  therefor.  Is  as  follows: 

"Whereas,  the  state  of  Florida,  on  the  re- 
lation of  the  mayor.  Inhabitants,  and  town 
of  Tavares,  has  filed  its  petition  for  manda- 
mus, and  it  appearing  from  the  allegations 
of  the  petition  that  the  Florida  Central  and 
Peninsular  Railway  Oomi>any,  sncceasors  to 
the  Florida  Railway  and  Navigation  Com- 
pany, is  a  corporation  duly  chartered  un- 
der the  laws  of  the  state  of  Florida,  and 
doing  busineas  in  said  state,  and  within  the 
limits  of  the  town  of  Tavares,  and  that  said 
town  of  Tavares  has  been  a  regularly  estab- 
lished station  of  and  for  said  railway  foir 
more  than  six  years  past,  and  tbat,  when 
the  said  railroad  was  first  constructed,  Alex. 
St  Clalr-Abrams,  in  bis  own  person,  gave 
the  said  railway  the  right  of  way  in  the  said 
town,  and  also  a  block  of  land  known  a^ 
'Shore  Park,'  the  consideration  for  wt^di 
was  that  said  railway  company  should  cause 
to  be  constructed  on  said  block  of  land  a 
passenger  depot,   and   that  all   passenger 
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trains  of  said  railway  company  should  stop 
at  such  passenger  depot;  and  that  the  In- 
habitants and  town  of  Tavares  assented  to 
the  use  and  occupancy  of  the  streets  and 
avenues  of  said  town  by  said  raUroad  upon 
the  understanding  and  condition  that  the 
passenger  depot  would  t>e  constructed  on 
the  block  known  as  'Shore  Park,'  said  block 
being  the  best  situated  and  most  conven- 
ient to  the  people  of  Tavares,  and  that  by 
reason  of  establishing  a  station  in  said  town 
of  Tavares,  and  by  reason  of  its  receipt  of 
the  land  herein  described,  It  became,  and 
was,  and  still  is,  the  duty  of  said  railway 
company  to  construct  a  passenger  depot 
on  said  block  In  said  town  of  Tavares  for 
the  proper  use  and  accommodation  of  the 
public;  that  the  said  Florida  Central  and  Pe- 
ninsular Railway  Company  has  failed  to  con- 
struct any  passenger  depot  whatever  in  said 
town,  but  stops  its  trains  In  the  publio 
streets  in  said  town,  exposing  its  passengers 
and  the  public  to  great  Inconvenience  and 
hardship;  that  In  winter,  while  the  public 
await  the  trains  of  said  company,  the  only 
accommodation  they  have  are  bonfires  lit 
In  the  public  streets,  around  which  the  pub- 
lic have  to  cluster  to  obtain  warmth;  that, 
no  provision  whatever  being  made  for  the 
public,  passeng^ers  In  said  town  are  com- 
pelled to  go  to  the  water-closets  on  the  cars 
while  they  are  standing  In  said  streets,  to 
answer  the  calls  of  nature,  and  human  feces 
and  urine  are  deposited  on  the  public  streets 
or  public  highway  In  said  town,  to  the  great 
scandal  and  injury  of  said  town  and  the  in- 
habitants thereof;  that  in  rainy  weather  the 
public  are  compelled  to  remain  uncovered 
In  the  rain,  or  to  seek  Shelter  In  adjacent 
stores  and  buUdings,  because  of  the  failure 
of  the  said  railway  company  to  perform  Its 
duty  of  constructing  suitable  railroad  ac- 
commodations; that  the  Fl<»lda  Central 
and  Peninsular  Railway  Company,  the  suc- 
cessor of  the  Florida  Railway  and  Naviga- 
tion Company  In  the  ownership,  control, 
and  operation  of  said  railroad,  still  permits 
the  scandalous  and  outrageous  condition  of 
affairs  to  exist  In  said  town;  that,  although 
repeatedly  requested  to  construct  suitable 
depot  accommodations  In  said  town.  It  has 
fblled  and  refused  to  construct  any  what- 
ever, and,  by  reason  of  Its  failure  so  to  do, 
great  injury,  damage,  and  Inconvenlenoe 
has  resulted,  to  the  Injury  of  the  Inhabi- 
tants of  said  town,  and  to  the  town  Itself; 
that  the  Florida  Central  and  Peninsular  Rail- 
way Company  has  taken  possesion  of,  and 
uses,  controls,  and  claims  the  ownership  of, 
the  lands  deeded  to  the  Florida  Railway 
and  Navigation  Company,  including  the 
block  of  land  known  as  'Shore  Park,'  deed- 
ed for  a  passenger  depot,  said  block  being 
bounded  on  the  east  by  St  Clalr-Abrams 
avenue,  and  on  the  north  by  Tavares  boule- 
vard, but  that  the  said  railroad  company 
utterly  refuses  to  construct  any  depot  on 
•aid  block,  or  to  construct  any  depot  what- 


soever in  said  town;  that  heretofore  the  said 
railroad  company  has  stopped  its  passenger 
trains  at  the  foot  of  Joanna  avenue,  in  said 
town,  where  no  depot  accommodations  what- 
soever exist,  and  that  the  trains  stiU  stop 
at  the  foot  of  said  avenue,  bat  that  on  the 
3d  of  January,  1891,  the  agents  and  em- 
ployes of  said  railroad  company  were  &ar 
gaged  In  measuring  the  distance  from  de- 
fendant's railroad  track  near  a  large  marsh 
to  the  post  office,  and  that  the  petitioner 
Is  Informed  and  believes  that  it  Is  the  pur- 
pose and  intention  of  said  railroad  company 
to  hereafter  stop  its  trains  near  the  edge 
of  said  marsh;  that  nearly  the  entire  built- 
up  portion  of  said  town  is  east  and  nortb 
of  said  marsh;  that  the  purpose  of  the  de- 
fendant is  to  further  annoy  and  injure  the 
Inliabitants  of  the  town  of  Tavares;  ttiat. 
If  the  passenger  trains  of  defendant  are 
stopped  there,  it  wIU  not  only  Inconvenience, 
but  wUl  inflict  great  injury  upon,  said  In- 
habitants and  upon  said  town;  that  said 
marsh  is  imhealthy,  and  abounding  in  ma- 
laria; that  It  presents  an  imsightly  appear- 
ance, is  forbidding  in  aspect,  and  is  calcu- 
lated to  impress  a  stranger  most  unfavora- 
bly of  said  town  and  said  inhabitants;  that 
it  will  force  said  Inliabitants  and  the  public 
to  additional  Inconvenience  and  expense  in 
going  to  and  from  the  cars  of  defendant; 
that  the  locality  is  utterly  unfitted  for  a 
passenger  depot,  of  which  fact  the  defend- 
ant is  aware;  that  the  block  of  land  known 
as  'Shore  Pailc'  is  the  best  situated  and  most 
convenient  for  a  passenger  depot  in  said 
town,  being  only  about  two  hundred  and 
fifty  feet  from  the  post  ofilce,  and  less  than 
three  hundred  feet  from  the  principal  ho- 
tel, and  from  ten  of  the  fourteen  stores  in 
said  town,  and  the  most  accessible  to  nearly 
all  of  the  residences  in  said  town;  that  It 
Is  the  duty  of  the  defendant  as  a  public  car- 
rier to  construct  all  needed  depot  accom- 
modations at  every  one  of  its  stations;  that 
the  town  of  Tavares  Is  an  Important  sta- 
tion on  defendant's  road;  that  said  town  la 
the  county  seat  of  said  Lake  county;  that  It 
Is  the  Junction  of  five  railroads;  that  the 
defendant  has  a  large  business  in  said  town, 
both  of  freight  and  passengers,  and  that 
great  wrong  and  Injury  has  been  done  to 
the  said  town  and  Inhabitants  thereof  by 
the  failure  and  refusal  of  the  defendant  to 
construct  necessary  depots;  that  by  reason 
thereof  the  inhabitants  of  said  town  and 
the  traveling  public  have  been  exposed  to 
sickness  and  to  suffering,  and  the  public 
health  has  been  endangered:  It  Is  therefore 
ordered  that  the  respondentsi  the  Florida 
Central  and  Peninsular  Railway  Company, 
proceed  Immediately  to  construct,  or  to  have 
constructed,  in  the  town  of  Tavares,  on  the 
block  of  land  therein  formerly  known  as 
'Shore  Park,'  and  bounded  on  the  east  by 
St  Clair-Abrams  avenue  and  on  the  north 
by  Tavares  boulevard,  a  suitable  depot 
for  the  accommodation  of  paasengera,  said 
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depot  to  be  constructed  In  conformity  with 
the  ordinances  of  said  town,  and  to  be  com- 
pleted by  the  first  Monday  In  Jime,  1891, 
and  to  stop  all  tbMr  passenger  trains  at  said 
passenger  depot  for  the  reception  and  de- 
livery of  passengers;  or  to  show  cause,  If 
any  they  have,  by  the  said  first  Monday  in 
June,  A  D.  1801,  why  they  have  not  obeyed 
this  writ  Done  at  chambers,  at  De  Land, 
Voluaa  county,  Florida,  this  11th  day  of 
March,  A  D.  1881.    John  D.  Brome,  Judge." 

The  respcMident's  motion  to  quash  this  writ 
was  upon  the  following  grounds: 

"(1)  7%eie  are  no  sufficient  parties  to  said 
relation. 

"(2)  There  Is  a  misjoinder  of  parties  to  the 
relation. 

"(3)  The  inhabitants  of  tbe  town  of 
Tavarea  have  each  their  Individual,  full,  and 
complete  legal  remedy  for  any  and  every 
grievance  against  the  respondents. 

"(4)  No  obligation  of  contract  between 
Alex.  St  Glair-Abrams  and  the  Florida  Rail- 
way &  Navigation  C!ompany,  as  charged, 
furnished  a  legal  basis  for  redress  for  any 
breach  thereof  to  the  relators,  or  either  of 
ttiem,  by  mandamus. 

"&)  Tbene  Is  no  allegation  in  tlie  relation 
of  the  existence  of  any  ordinance  of  the 
town  of  Tavares  in  reference  to  the  mode 
and  manner  of  constructing  a  depot  to  sup- 
port the  requirement  In  the  alternative  writ 
that  said  depot  be  constructed  In  con- 
formity with  the  ordinances  of  the  said 
town. 

"(6)  There  Is  no  law  of  the  state  of  Florida 
requiring  the  respondent  to  erect  depots  for 
the  accommodation  of  passengers  at  the  said 
station,  nor  for  designating  a  place  at  said 
statimi  where  the  same  should  be  placed." 

The  refusal  of  the  court  to  grant  this 
motion  is  assigned  as  error.  We  shall  con- 
fine our  remarks  to  the  points  raised  by  this 
motion  to  quash,  as  a  discussion  of  them 
wUl  completely  dispose  of  all  questions  in- 
voWed  In  the  case. 

In  support  of  the  first  ground  of  the  mo- 
tion to  quash  It  Is  urged  for  the  plaintiff  In 
error  that,  the  proceeding  having  been  in- 
stituted for  the  enforcement  of  a  public 
right,  no  citizen  or  number  of  cltlaons.  In 
their  Individual  or  collective  capacity  as 
such,  would  be  entitled  to  the  writ,  but 
that  the  application  for  it  should  have  been 
made  by  the  attorney  general.  While  there 
are  many  cases  in  several  of  the  states  that 
sustain  tbis  contention,  yet  the  decided 
weight  and  preponderance  of  the  authorities 
eirtabllsh  the  following  to  be  the  correct 
rule  as  to  who  are  proper  Delators  In  man- 
damus proceedings:  "When  the  remedy  Is 
resorted  to  for  the  purpose  of  enforcing  a 
private  right,  the  person  interested  in  hav- 
ing the  right  enforced  must  be  the  relator. 
The  relator  <in  such  case)  Is  considered  the 
real  party,  and  ills  right  to  the  relief  must 
dearly  appear;  but  where  the  object  Is  the 
enforcemoit  of  a  public  tight  the  people 


are  regarded  as  the  real  party,  and  the  re- 
lator need  not  show  that  he  has  any  legal 
interest  in  the  result.  It  Is  enough  that  he  Is 
interested  as  a  citizen  in  having  the  laws 
executed,  and  the  duty  in  question  en- 
forced." 14  Amer.  &  Eng.  En&  Law,  218, 
and  authorities  there  dted.  The  above  has 
been  adopted  by  this  coturt  as  being  the 
correct  rule  in  McCk>nIhe  v.  State,  17  Fla. 
238,  and  hi  State  v.  Crawford,  28  Fla. 
441,  10  South.  Rep.  11& 

The  second  ground  on  the  motion  to  quash 
is  that  there  is  a  misjoinder  of  parties  as 
relators.  The  writ  was  issued  In  the  name  of 
the  state  of  Florida  ex  relatione  "The  Mayor, 
Inhabitants,  and  Town  of  Tavares."  The 
contention  of  the  respondent  Is  that  the  may- 
or In  his  official  character  and  the  Inhabitants 
In  their  Individual  capacity  have  no  such 
similitude  of  duty  or  Interests  as  makes  it 
proper  to  liave  them  Joined  as  relators.  Tin- 
der our  laws  for  the  Incorporation  of  cities 
and  towns  such  towns  are  required,  as  part 
of  the  process  of  Incoi'poratlon,  to  adopt  a 
corporate  name,  and  by  such  corporate  name 
they  can  sue  and  be  sued.  Sections  4,  8,  pp. 
246,  247,  McOleL  Dig.;  sections  661,  665, 
Rev.  St  There  was  no  necessity  to  have 
used  the  words  "mayor  and  inhabitants"  in 
this  proceeding.  The  accurate  practice 
would  have  been  simply  to  use  the  corporate 
name  of  the  town  as  being  the  relator,  (1 
Dill.  Mun.  Corp.  [3d  Ed.]  section  237,  note 
1,)  as  It  was  evidently  the  intention  of  the 
pleader  to  make  the  municipal  corporation, 
"Town  of  Tavares,"  the  relator  in  the  case. 
But,  the  object  of  the  proceeding  being  to 
enforce  the  performance  of  a  public  duty, 
under  the  rule  as  above  announced  the  stale 
Is  to  be  considered  here  as  the  real  party; 
and  as  the  town  of  Tavares  by  its  corporate 
name  Is  included  as  a  relator,  we  can  see 
no  harm  that  could  result  from  treating 
the  words  "mayor  and  inhabitants"  as  Im- 
material surplusage,  particularly  as  the  may- 
or Is  not  Individually  named,  and  no  in- 
dividual inhabitant  is  named.  The  suit,  ac- 
cording to  the  rule,  could  have  been  insti- 
tuted on  the  rdation  of  any  citizen  of  the 
town  of  Tavares,  or  several  of  its  citizens 
could  liave  united  as  relators.  The  town  of 
Tavares,  being  a  corporation  of  the  state, 
having  the  general  power  as  such  to  sue  and 
be  sued,  could  also,  In  such  a  case,  be  the 
relator  In  Its  corporate  capacity.  The  object 
of  the  proceeding  being  to  enforce  a  public 
duty,  so  long  as  It  is  instituted  and  conducted 
in  the  name  of  the  state,  who,  In  such  cases, 
is  the  real  party,  it  Is  not  a  matter  of  so  much 
moment  as  to  who  Is  the  relator,  as  that  the 
proceedings  will  be  quashed  because  of  any 
mere  technical  misjoinder  of  parties  as  re- 
lators. 

The  third  ground  of  the  motion  to  quash 
contends  that  there  Is  ample  remedy  at  law 
for  the  relief  sought  here  by  mandamus. 
The  sixth  ground  of  the  motion  to  quash  is 
that  there  is  no  law  of  the  state  of  Florida 
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requiring  the  respondent  to  erect  depots  for 
the  accommodation  of  passengers  at  the  said 
station,  nor  for  designating  the  place  at 
such  station  where  the  same  shall  be  lo- 
cated. These  two  grounds  of  the  motion 
present  the  question  as  to  whether  the  power 
exists  In  the  courts.  In  the  absence  of  legis- 
lation expressly  and  specifically  prescribing 
it  as  a  liegal  dnty  to  be  performed  by  such 
companies,  to  compel  railroad  companies  by 
mandamus  to  establish  stations  along  their 
lines,  and  to  erect  and  maintain  thereat  de- 
pot buildings  for  freight  and  passengers. 
iProm  the  specific  relief  sought  by  the  writ 
in  this  case  it  becomes  unnecessary  for  us 
to  pass  upon  this  question,  since  to  pass  up- 
on It  with  the  pleadings  herein  constructed 
as'they  are  would  be  adjudicating  an  ab- 
stract proposition  not  properly  presented. 
Without,  therefore,  even  intimating  any  con- 
clusion of  our  own  upon  the  question,  we 
deem  It  ^  proper  to  say  that  there  is  weighty 
and  serious  conflict  in  the  authorities  as  to 
whether  the  courts  can  in  any  case  compel 
a  railroad  company  to  establish  a  station, 
or  to  erect  and  maintain  thereat  depot  build- 
ings, unless  there  is  legislation  in  express 
terms  making  it  a  legal  duty  that  they  must 
perform,  in  contradistinction  to  a  discretion- 
ary power  that  they  are  authorized  to  carry 
out  or  not,  as  they  see  fit  .  Some  of  the 
authorities  hold  that.  Independently  of  any 
legislation,  it  is  a  common-law  duty  that 
such  companies  owe  to  the  public,  and  that 
it  will  be  enforced  by  mandamus.  Northern 
Pao.  B.  Co.  V.  Territory,  3  Wash.  T.  303,  13 
Pa&  Sep.  e04;  State  v.  Republican  VaL  R. 
Co.,  n  Neb.  647,  24  N.  W.  Rep.  829;  Mc- 
Donald y.  Railroad  Co.,  26  Iowa,  124;  Peo- 
ple V.  Chicago  ft  A.  R.  Co.,  130  m.  175,  22 
N.  B.  Rep.  867.  Other  authorities,  upon  the 
ground  that  the  broad  discretion  vested  in 
these  companies  in  such  matters  by  their 
charters  Is  beyond  the  reach  of  judicial  In- 
terference or  control,  hold  that  the  courts 
cannot  interfere  imless  the  duty  is  made  a 
dear  one  by  express  legislative  enactment 
People  y.  New  Tork,  L.  B.  ft  W.  B.  Co., 
104  N.  Y.  68,  9  N.  B.  Bep.  856;  Northern 
Paa  B.  Co.  r.  Territory,  142  U.  S.  492,  12 
Sup.  Ct  Bep.  283,  overruling  3  Wash.  T. 
303, 13  Pac.  Rep.  604,  supra.  The  case  made, 
however,  by  the  alternative  writ  before  us, 
does  not  seek  merely  to  compel  the  erection 
of  a  depot  building  on  the  line  of  the  re- 
spondent's road  at  some  point  at  or  near  the 
town  of  Tavares  that  will  be  reasonably  sub- 
servient to  the  wants  and  convenience  of  the 
Inhabitants  and  business  of  that  community, 
leaving  the  exact  spot  of  Its  location  there 
to  the  discretion  necessarily  vested  In  the 
company  In  such  matters,  but  the  sole  de- 
mand of  the  writ  Is  that  the  respondent 
company  shall  be  compelled  to  .erect  a  de- 
pot building  on  the  particular  lot  in  said 
town  known  as  "Shore  Park." 

There  is  no  better  settled  elementary  prin- 
ciple in  the  law  of  mandamus  than  that  the 


writ  will  never  lie  to  enforce  the  perform- 
ance of  private  contracts.  Merrill,  Mand. 
{  16,  and  numerous  authorities  there  cited; 
High,  Extr.  Rem.  §  2S,  and  authorities  dted; 
State  V.  Patterson,  N.  &  N.  T.  B.  Co.,  43 
N.  J.  Law,  505;  Parrott  v.  City  of  Bridge- 
port. 44  Conn.  180.  Besides  tbis  principle,  in 
so  far  as  the  alternative  writ  would  seem 
to  predicate  its  contention  for  the  location  of 
the  depot  upon  the  exact  spot  known  as 
"Shore  Park"  upon  the  private  contract  be- 
tween Alex.  St.  Clair-Abrams  and  the  -town 
of  Tavares  on  the  one  hand  and  the  railroad 
company  on  the  other,  it  seems  to  be  uni- 
versally well  settled  that  contracts  under- 
taking to  obligate  a  railroad  company  to  es- 
tablish its  depot  exclusively  at  a  particular 
point  are  void  as  against  public  policy.  In 
Marsh  v.  Railway  Co.,  64  Hi.  414,  where  the 
effort  was  made  by  bill  in  equity  to  enforce 
the  specific  performance  of  such  a  contract, 
the  court  says:  "The  location  of  railroad  de- 
pots has  much  to  do  with  the  accommoda- 
tion of  the  wants  of  the  public;  and,  when 
once  established,  a  diange  of  affairs  may  re- 
quire a  change  of  location,  in  order  to  suit 
public  convenience.  We  cannot  admit  that 
an  individual  is  entitled  to  call  for  the  inter- 
ference of  a  court  of  equity  to  compel  a  rail- 
road company  to  locate  tmchangeably  its  de- 
pot at  a  particular  spot  to  subserve  the  pri- 
vate advantages  of  such  individual.  Bail- 
road  companies,'  in  order  to  fulfill  one  of  the 
ends  of  their  creation,— the  promotion  of  the 
public  welfare,— should  be  left  free  to  estab- 
lish and  re-establish  their  depots  whereso- 
ever the  accommodation  of  the  wants  of  the 
puBUo  may  require.  To  grant  the  relief  asked 
for  by  the  complainant  we  would  regard 
as  against  pabUc  policy." 

In  People  v.  Chicago  ft  A.  B.  Co.,  190  IlL 
175,  22  N.  B.  Bep.  857,  the  court  says:  "It 
is  In  recognition  of  the  paramount  duty  of 
railway  companies  to  establish  and  main- 
tain their  depots  at  such  points  and  in  such 
manner  as  to  subserve  the  public  necessities 
and  convenience,  that  it  has  been  held  by  all 
the  courts,  with  very  few  exceptions,  tliat 
contracts  materially  limiting  their  power  to 
locate  and  relocate  their  depots  are  against 
public  policy,  and  therefore  void."  The  same 
doctrine  was  annotmced  by  Chief  Justice 
Shaw  in  Fuller  v.  Dame,  IS  Pick.  472;  and 
also  in  Ballroad  Co.  v.  Byan,  11  Kan.  602; 
Bailroad  Co.  v.  Seeley.  46  Mo.  212;  Ourrie 
V.  Natchez,  J.  ft  C.  B.  Co.,  61  Miss.  725.  In 
MobUe  ft  O.  B.  Co.  v.  Peoi^e,  132  HI.  658,  24 
N.  B.  Bep.  643,  the  court  says:  "The  loca- 
tion of  stations  tor  the  receipt  and  discharge 
of  passengers  and  freight  at  points  most  de- 
sirable for  the  convenience  of  travel  and 
business  being  indispensable  to  llie  efficient 
operation  of  a  railroad  and  the  oijoyment  of 
It  by  the  public,  the  railway  company  can- 
not be  compelled,  on  the  one  hand,  to  locate 
stations  at  points  where  the  cost  of  main- 
taining them  will  exceed  the  profits  result- 
ing ther^rom  to  the  company,  nor  allowed. 
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on  tbe  other  hand,  to  locate  them  so  far 
apart  as  to  practically  deny  to  the  commnnl- 
tles  on  the  line  of  the  road  reasonable  access 
to  Its  nse.  A  railway  company  cannot  be 
compelled  to  maintain  or  continue  a  sta- 
tion at  a  point,  when  the  welfare  of  the  com- 
pany and  the  oonmmnlty  In  general  reqntrea 
that  it  should  be  changed  to  some  other  point 
▲  railway  company  cannot  bind  ItseU^  by  con- 
tract with  IndlTldnals,  to  locate  and  main- 
tain stations  at  partlcolar  p<^ta.  or  to  not 
locate  and  maintain  them  at  other  points. 
The  company  most  be  left  free  to  establish 
and  re.estabUsh  Its  depots  wherever  the 
pabllo  welfare  or  wants  of  the  public  may 
nqolna."  The  same  doctrine  Is  held  In  Hol- 
lAday  T.  Patterson,  5  Or.  177,  in  which  case 
the  oonrt  says:  "A  railroad  company  Is  a 
qnasl  ptibllc  oorpraratlon,  and  the  public  have 
an  Interest  In  the  location  of  their  lines  of 
voad  and  depots.  An  agreement  which  tends 
to  lead  persons  charged  with  the  perform- 
ance of  trusts  or  duties  for  the  benefit  of 
others  to  Tlolate  or  betray  them  will  not  be 
enforced."  Railway  Go.  t.  Marshall,  138  C. 
&  398,  10  Sup.  Ot  Bep.  846. 

Goonsel  tat  the  relator  contends,  bow- 
erer.  In  his  briefk  filed  here,  that  the  tii^t 
to  compd  the  location  of  the  depot  on  Shore 
Paik  la  not  predicated  upon  the  contract  be- 
tween Mr.  St  Clalr-Abrams  and  the  town  of 
Tarares  on  the  one  hand  and  the  railroad 
company  on  the  other,  but  that  the  allega- 
tirais  aa  to  tbla  contract  contained  In  the 
writ  are  merely  by  way  of  recital  to  show 
Oat  the  company  owned  sufficient  and 
■oltable  land  for  depot  purposes,  donated 
for  Bocfa  purpose,  and  that  such  land  la 
moat  convenient  for  public  use,  and  to  fore- 
stall any  claim  by  the  company  that  they 
were  without  land  In  a  convenient  part  of 
tbe  town  for  depot  purposes.  Conceding, 
tor  the  purposes  of  this  case,  that  the  al- 
tamatlTe  wilt  as  framed  will  permit  this 
eontentkm,  atlll  the  law  will  not.  In  our 
Jodgment,  authorise  the  oonrt  to  dictate 
the  ocact  ^ot  of  the  location  of  the  depot 
traOdlng  Mr  to  confine  its  location  to  any 
particular  lot  or  block  of  ground.  All  of 
the  anthorlUea  soqpra  bearing  upcm  this  ques- 
tion agree  that  a  very  broad  discretion  la 
Tested  in  these  companies  by  their  diarters 
in  the  matter  of  the  location  of  their  roads, 
•tattonSk -depots,  etc. 

We  have  been  nnahle,  after  the  most  la- 
iNXlons  search,  to  find  a  single  case  where 
any  conrt  haa  ever  undertaken  to  so  fkr  en- 
croadi  iqton  this  discretion  aa  to  dictate  the 
exact  qtot  of  the  location  of  one  of  its  de- 
pot buildings;  and,  though  the  power  may 
Be  In  the  courts,  upon  a  proper  case  made, 
and  without  legislation  expressly  enjoining 
tt  as  a  spedflc  legal  duty,  to  compel  railroad 
companies  to  erect  depot  buildings  at  their 
atathwa,  ao  that  the  convenience  of  the  pub- 
He  Hiere  wlU  be  reasonably  and  measurably 
•olMerved,  atlU  wa  ate  perfectly  satiafied 


from  the  authmitlea  dted  that  the  courts 
are  not  authorized  to  so  far  control  the 
company's  discretion  in  the  matter  aa  to  dic- 
tate in  any  case  the  exact  spot  of  the  loctb- 
tion  of  one  of  its  depot  buildings;  but  such 
exact  location  must,  of  necessity.  In  eveiy 
case,  be  left  to  the  company's  discretion 
to  determine,  limited  only  1^  the  condition 
that  It  must  be  so  located  as  to  be  reason- 
ably subservient  to  the  convenience  of  the 
community  to  be  accommodated  thereby. 
In  reaching  this  conclusion  we  have  not 
failed  to  consider  that  the  language  ot  our 
statute  empowering  railroads  to  build  and 
maintain  depots  is  permissive  only,  and  not 
mandatory;  but,  even  if  It  were  mandatory 
as  to  the  duty  to  erect  depots,  our  oondn- 
sion  would  remain  the  same,  that  the  effort 
of  this  writ  to  dictate  ita  exact  location 
could  not  be  sustained. 

In  the  mandatory  part  of  the  alternative 
writ  to  which  the  peremptory  writ  also  con- 
forms, the  respondent  is  required,  not  only 
to  constmct  a  depot  upon  the  particular 
lot  known  aa  "Shore  Park,"  but  to  con- 
atruct  it  "in  conformity  with  the  ordinances 
of  said  town."  Neither  in  the  relator's  pe- 
tition for  the  writ  nor  In  tbe  recitals  of  the 
alternative  writ  is  there  any  mention  what- 
ever of  the  existence  of  any  ordinance  of 
said  town  prescribing  any  regulations  as  to 
buildings  of  any  kind  in  said  towiL  Thlis 
defect  in  the  alternative  writ  constituted 
the  fifth  ground  of  the  respondent's  motion 
to  quash.  It  Is  well  settled  that  great  care, 
particniarlty,  and  certainty  is  required  in 
the  preparation  of  the  mandatory  part  of 
the  alternative  writ,  and  that  It  must  coii- 
form  to  the  'case  made  by  the  recitals  In 
the  writ  and  must  not  require  more  to  be 
done  than  is  Justified  by  the  redtals.  Mei> 
rill,  Mand.  {  260;  Hartshorn  v.  Assessonp, 
60  Me.  276;  EOng  v.  Church  Trustees  of  8t 
Pancras,  1  Nev.  &  P.  507;  Fisher  v.  Mayof, 
etc.,  17  W.  Va.  628;  State  v.  State  Board 
of  Health,  108  Ma  22,  IS  &  W.  Rep.  332; 
People  V.  Brooks,  67  HI.  142;  Tapp.  Mand. 
871.  Another  rule  applicable  to  mandamus 
that  seems  to  be  equally  well  settled  la 
"that  the  range  of  action  required  of  the 
respondent  cannot  be  left  to  indlscrlmliu^te 
outside  aacertalnment,  nor  can  he  be  re- 
quired to  look  dehors  the  writ  to  ascertain 
hia  duty."  Merrill,  Mand.  |  260;  Cross  v. 
BaUway  Ca,  34  W.  Va.  742,  12  S.  B.  Kei|>. 
766;  Hartshorn  v.  Assessors,  supra;  State 
T.  MobUe  &  M.  Ry.  Ca,  68  Ala.  821.  The 
requirement  of  tho  respondent  to  construct 
Its  depots  In  conformity  with  the  ordinances 
of  the  town  of  Tavares  not  only  overstepped 
the  cose  as  made  by  the  recitals  In  the  peti- 
tion and  writ  but  left  the  respondent's  duty 
thereunder  In  a  state  of  uncertainty,  to  be 
ascertained  from  the  town  ordinance.  If 
there  waa  any,  entirely  dehors  the  writ 

Hie  motion  of  the  rec^Mudent  to  quash  the 
altamatlva  writ  ibould  have  been  granted. 
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The  Jndgnaent  of  the  court  below  is  re- 
Teised,  and  the  cause  remanded  for  sach 
farther  proceedings  as  shall  not  be  incon- 
sistent herewltlL 


(31  ria.  625) 

GODWIN  T.  KING  et  aL 
(Supreme  Court  of  Florida.     Mar  8,  1893.) 

OOWBB— UOMESTBAD  EXEMPTION — KlOBTS  OrHsiB 
— SEaREQATION— CODBTB  OP  E!<)aiTT. 

1.  The  widow  is  entitled  under  the  statute 
to  dower  of  one-third  part  of  all  the  lands,  tene- 
menta,  and  hereditaments  of  which  her  husband 
died  seised  and  possessed,  or  had  before  con- 
veyed, whereof  she  had  not  relinquished  her 
right  of  dower  as  provided  by  law;  and  article 
10  of  the  constitution  of  1885,  providing  that  the 
exemptions  therein  contained  shall  inure  to  the 
widow  and  heirs  of  the  party  entitled  to  such 
exemption,  does  not  take  away  her  right  to 
dower  in  that  portion  of  the  real  estate  exempt 
as  a  homestead. 

2.  The  constitution  of  1885  does  not  under- 
take, any  more  than  did  the  constitution  of 
1868,  to  regulate  the  descent  of  property,  but  it 
simply  exempts  a  certain  portion  of  the  estate 
of  the  head  of  a  family  residing  in  this  state 
from  forced  sale  under  process  of  any  court  for 
the  debts  of  such  heaa  of  the  family,  and  to 
continue  this  exemption,  after  his  death,  to  bis 
widow  and  heirs.  The  respective  shares  of  the 
widow  and  heirs  are  not  determined  by  the 
homestead  article  in  the  constitution,  but  are 
ascertained  under  the  law  regulating  dower  and 
the  descent  of  property  in  force  in  this  state. 

3.  The  widows  right  of  dower  under  the 
statute  is  entirely  distinct  and  separate  from 
the  estate  descending  to  the  heir,  and  is  su- 
perior both  to  the  claims  of  creditors  and  the 
mhwitanee  of  the  heir. 

4.  In  case  of  an  intestate  estate,  where  the 
decedent  leaves  more  than  one  child,  the  widow 
is  entitled  under  the  statute  to  one-third  part 
in  fee  of  the  personal  property,  and  the  net 
that,  under  the  homestead  article  in  the  consti- 
tution of  1885,  $1,000  worth  of  personal  proper- 
ty is  exempt,  together  with  the  homestead  real 
««tate,  and  this  exemption  also  inures  to  the 
widow  and  heirs,  does  not  repeal  the  statute  in 
reference  to,  or  take  away  her  right  to,  the  one- 
third  part  of  the  personal  property  in  the  estate 
of  her  deceased  husband. 

6.  Where  the  head  of  a  family  residing  In 
this  state,  and  entitled  to  the  benefit  of  the 
homestead  exemptions,  is  residing  at  the  time 
of  his  death  upon  real  estate  containing  more 
than  160  acres,  not  in  an  incorporated  city  or 
town,  the  heirs  are  interested  in  any  question 
looking  to  the  segregation  or  settbig  apart  of 
the  homestead  exempt  property.  Tiie  assign- 
ment of  dower  and  the  setting  apart  of  the 
widow's  part  In  the  personal  prop%TtY  under  the 
statute  does  not,  however,  involve  the  segrega- 
tion or  separation  of  the  homestead  exempt 
property. 

6.  The  statutory  proceeding  Is  a  summary 
method  for  the  simple  admeasurement  of  dow- 
er, and  no  other  relief  than  that  specially  au- 
Uiorized  by  the  statute  can  be  granted;  and, 
should  the  powers  of  a  court  of  equity  be  re- 
quired to  completely  adjust  the  rights  and  in- 
terests of  parties  in  such  a  case,  resort  must  be 
had  to  such  a  court.  But  the  mere  fact  that  a 
portion  of  the  property  in  which  dower  is  asked 
to  be  assigned  to  the  widow  was  the  homestead 
of  the  deceased  husband  in  his  lifetime  does 
not  of  Itself  necessitate  a  resort  to  the  court  of 
equity. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  coort,  Jackson  comity. 

Petition    by    Sarah     J.    Godwin    against 
Gmma  King  and  Hemy  D.  King  fbr  as- 


signment of  dower.    Decree,  ftom  whldi  pe- 
titioner appeals.    Ileversed. 

B.  S.  Llddon,  for  appellant  F.  B.  Carter, 
for  appellees. 

MABRT,  J.  Alexander  R.  Godwin  de- 
parted this  life  Intestate  on  the  27th  day  of 
January,  A.  D.  1889,  leaving  appellant  as 
tals  widow,  and  seven  living  children,  and  an 
heir  of  a  deceased  child.  Decedent  dwelt, 
before  his  death,  in  Jackson  county,  Fla., 
and  letters  of  administration  were  granted 
in  said  county  to  his  widow.  In  April, 
1889,  she  filed  a  petition  in  the  circuit  court 
for  Jaclcson  county  to  have  set  apart  her 
dower  In  the  estate  of  her  deceased  husband, 
and.  In  addition  to  the  foregoing  facts,  al- 
leged in  her  petition  that  said  decedent  at 
the  time  of  his  death  owned  a  large  amount 
of  personal  property  and  the  following  real 
estate,  in  which  she  had  not  relinquished 
her  right  of  dower,  viz.:  N.  %  of  8.  W. 
%,  N.  E.  %,  E.  %  of  N.  W.  %,  N.  W.  %  of 
S.  E.  %,  of  section  16,  aU  in  township  5, 
range  11;  the  S.  B.  %  and  W.  ^  of  N.  E. 
%  of  section  25,  township  5,  range  12;  two 
lots  of  land  in  the  town  of  CJottondale,  with 
certain  boundaries  given;  also  an  undivided 
three-fourths  Interest  in  S.  W.  %  of  section 
10,  S.  E.  Vi  of  section  9,  S.  %  of  section  r, 
and  N.  W.  %  of  section  8,  all  In  township  5, 
range  11;  and  an  imdivlded  one-half  Interest 
in  S.  W.  %  of  section  8;  N.  W.  %  of  section 
17,  and  W.  %  of  S.  B.  %;  N.  B.  %  of  8.  W. 
%  of  section  17,  township  6,  range  11.  The 
prayer  of  the  petition  is  that  an  ord»'  be 
made  that  petitioner  have  set  ofT  and  allotted 
to  her  one-third  part  of  all  the  said  lands, 
tenements,  and  hereditaments  aa  her  dower, 
and  also  that  the  portion  of  the  personal 
property  of  which  her  husband  died  pos- 
sessed be  set  off  to  her. 

Emma  King  and  her  husband,  Henry  D. 
King,  filed  an  answer  to  said  petition,  and 
therein  alleged  that  decedent  Alexander  R. 
Godwin,  at  the  time  of  his  death,  was  the 
head  of  a  family,  residing  upon  and  enjoying 
as  a  homestead  imder  the  constitution  and 
laws  of  Florida  the  following  portion  of 
the  real  estate  described  In  said  petition, 
viz.  N.  %  of  8.  W.  %,  N.  W.  %  of  S.  B.  %, 
and  S.  B.  %  of  N.  W.  %,  of  section  10,  tovm- 
sblp  5,  range  11,  containing  160  acres,  not 
situated  within  the  corporate  limits  of  any 
city  or  town.  That  in  addition  to  his  said 
homestead,  decedent  was  entitied  to  and  en- 
Joyed  an  exemption  of  $1,000  worth  of  per- 
sonal property  under  the  constitution  and 
laws  of  this  state;  and  the  personal  property 
of  said  estate  was  appraised  at  $5,470.50. 
That  said  administratrix  has  sold  $l,94a50 
of  said  personal  property,  and  this  amount, 
less  some  small  sums  paid  to  the  hdrs  of 
decedent,  and  for  costs  and  expenses  of  ad- 
ministration, is  now  in  her  hands.  The  ap- 
praised value  of  $559.50  of  the  personal  es- 
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tate  she  has  reserred  unsold  wld  the  inten- 
tion of  having  her  dower  assigned  in  It,  and 
she  has  selected  $347.15  worth  at  its  ap- 
praised value,  to  be  credited  on  the  shares 
of  tbe  minor  children  in  said  personal  prop- 
erty. That  the  family  of  decedent  at  the 
time  of  his  death  consisted  of  his  said  widow 
and  six  minor  children  by  a  former  marriage, 
residing  in  said  county;  and,  in  additicm 
to  said  children,  decedent  left  surviving  him 
as  h^iB  at  law  respondent  Emma  King,  wife 
of  Henry  D.  King,  and  Floie  Knapp,  mincH- 
and  only  child  of  Sarah  R.  Knapp,  deceased, 
who  was  a  child  of  deceased,  A.  B.  Godwin. 

It  la  then  then  alleged  that  the  homestead 
and  personal  property  exemptions  of  said  de- 
cedent, Alexander  R.  Godwin,  upon  his  death 
Inured  to  said  petitioner  and  said  children  as 
heins,  and  that  petitioner  had  no  right  of 
dower,  or  a  third  part,  in  said  exempt  prop- 
erty, hat  the  same  Inured  to  her  and  said 
children  in  equal  portions,  under  the  consti- 
tntlon  of  this  state. 

A  notice  of  tbe  intention  of  petitioner  to 
apply  to  the  circuil  Judge  for  an  order  to 
have  dower  in  said  estate  assigned  to  her, 
and  for  her  part  of  the  personal  property 
to  be  allotted,  was  published  for  five  con- 
secutive weeks  in  the  Times-Courier,  a  newn- 
paper  pvA>llsbed  in  Jaclcson  county,  nearest 
the  residence  of  said  widow,  Sarah  J.  God- 
win, before  tbe  date  of  application. 

Upon  a  hearing  on  said  petition  and  an- 
swer tbe  court  granted  the  prayer  of  the 
petition  as  to  all  the  property  of  said  estate, 
real  and  personal,  except  the  real  estate  al- 
lied to  be  the  homestead  of  decedent  God- 
win and  $1,000  worth  of  the  personal  prop- 
erty, and  as  to  this  tbe  petition  was  deniod, 
on  the  ground  that  such  property  was  the 
exemption  of  said  decedent 

That  tbe  wife  was  entitled  to  dower  tat 
the  homestead  real  estate  exemption  of  her 
deceased  husband  under  the  constitution  of 
1868  has  been  settled  by  adjudications  in 
this  court  Wilson  v.  Frldenberg,  19  Fla 
4G1;  Brokaw  v.  McDougall,  20  Fla.  212; 
Wason  V.  Frldenberg,  21  Fla.  386;  Barco  v. 
FenneU,  24  Fla.  378,  5  South.  Rep.  9;  Miller 
T.  Finegan,  26  Fla.  29,  7  South.  Bep.  140. 
Her  tight  to  dower  in  the  homestead  exempt 
property  was  not  derived  from  the  home- 
stead article  In  that  instrument,  nor  did 
the  fact  tliat  the  exemptions  therein  provid- 
ed for  accrued  to  the  heirs  of  the  party  hav- 
ing enjoyed  or  taken  the  benefit  of  such  ex- 
emptions have  the  effect  to  deprive  her  of 
her  dower  right  in  the  homestead.  The 
widow  is  entitled,  under  the  statute  of  1828, 
in  force  long  prior  to  the  adoption  of  the 
constitution  of  186S,  to  dower  of  one-third 
part  of  all  the  lands,  tenements,  and  here- 
ditaments of  which  her  husband  died  seised 
and  jK>ssessed,  or  had  before  conveyeil, 
whereof  she  had  not  relinquished  her  right 
of  dower,  as  provided  by  law;  and  this 
ri^t  is  superior  to  the  claims  of  creditors. 
Neither  was  the  heir's  title  to  the  homestead 


exempt  property  derived  from  ttie  constltii- 
tlon  of  1868,  but  came  to  him  under  the 
statute  of  descents,  and  the  effect  of  the 
constitutional  exemption  was  to  relieve  the 
homestead  portion  of  the  estate  from  the 
debts  of  the  homesteader  during  his  life- 
time, and,  after  his  death,  in  the  hands  of 
his  h^.  The  language  used  In  the  first 
Wilson-Fridenberg  Case,  supra,  is  that  "the 
exemption  here  provided  for  is  clearly  ex- 
emption from  sale  for  the  debts  of  the  own- 
er of  the  property  who  is  the  head  of  a 
family  residing  in  this  state,  and  it  is  also 
as  clear  as  language  can  make  it  that  this 
exemption  as  a  homestead  from  the  debts 
of  such  owner  is  all  that  inures  to  his  heirs 
upon  his  death,  by  virtue  of  the  constitu- 
tion." This  construction  of  tbe  constitution 
of  1808  has  been  reiterated,  and  ever  after, 
in  subsequent  decisions  of  this  court,  ad- 
hered to,  as  sound  and  correct  Upon  the 
death  of  the  ancestor  his  real  estate  de- 
scends to  his  heir,  subject  to  the  dower  rli^t. 
of  the  widow,  and,  independent  of  the  con- 
stitutional exemption,  to  the  claims  of  cred- 
itors. The  widow's  right  of  dower,  which 
is  entirely  distinct  and  separate  frcHu  the 
estate  descending  to  the  heir,  was  sui>erior 
to  the  claims  of  creditors,  but  the  heir's  in- 
heritance enjoyed  no  such  immunity  Inde- 
pendent .of  tbe  constitutional  exemption. 
The  effect  of  this  exemption  was  to  shield 
the  homestead  from  forced  sale  for  the  debts 
of  the  homesteader,  not  only  during  his  life, 
but  also  after  his  death,  in  the  hands 
of  his  heir.  Whatever  misapprehension  has 
existed  as  to  the  effect  of  the  decisions 
of  tills  court  in  construing  the  homestead 
article  in  the  constitution  of  1868  seems  to 
have  resulted  from  overlooldng  the  fact  that 
It  did  not  undertake  to  regulate  the  descent 
of  property,  but  simply  to  exempt  a  cer- 
tain iK>rtion  from  sale  for  the  debts  of  the 
head  of  a  family  residing  In  this  state,  and 
to  continue  this  exemption  after  his  death 
to  his  heir.  When  It  is  considered  ttiat  this 
article  was  not  a  statute  of  descents,  but 
a  constitutional  exemption,  under  certain 
conditions,  of  a  spedfled  portion  of  a  debt- 
or's property  from  forced  sale  for  his  debts, 
the  dedsions  referred  to  will  appear  correct 
But  the  present  case  has  arisen  under 
the  constitution  of  1885,  and  counsel  for 
appellees  contends  that  the  framers  of  this 
constitution  intended  to  change  the  law  as 
held  by  the  former  decisions  of  this  court, 
and  that  the  language  used  by  them  in  this 
instrument  is  sufficient  to  accomplish  this 
purpose.  In  ascertaining  what  is  the  proper 
construction  of  this  instrument  in  this  re- 
spect it  is  proper  that  we  refer  to  the  con- 
struction placed  upon  the  constitution  of 
18C8,  as  the  former  is  a  revision  of  the  lat- 
ter. State  V.  George,  23  Fla.  585,  3  South. 
Rep.  81;  State  v.  Johnson,  .30  Fla.  — ,  11 
South.  Rep.  845.  It  is  provided  in  section 
1,  art  10,  of  the  constitution  of  1885,  that 
"a  homestead  to  the  extent  of  one  hundred 
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and  sixty  acres  of  land,  or  tbe  half  of  one 
acre  within  the  limits  of  any  Incorporated 
city  or  town,  owned  by  the  head  of  a  fam- 
ily residing  in  this  state,  together  with  one 
tuousand  dollars'  worth  of  personal  proper- 
ty, and  the  Improyements  on  the  real  estate, 
dhall  be  exempt  from  forced  sale  under 
process  of  any  court,  and  the  real  estate 
shall  not  be  alienable  without  the  joint  con- 
sent of  husband  and  wife,  when  that  rela- 
tion exists."  The  other  provisions  of  this 
section  need  not  be  referred  to  here,  as  no 
question  ia  raised  uhder  them.  The  sec- 
ond section  provides  that  "th3  exemptions 
provided  for  in  section  one  shall  inure  to 
the  widow  and  heirs  of  the  party  entitled  to 
such  exemption,  and  shall  apply  to  all  debts, 
except  as  spedfled  in  said  section." .  The 
change  in  the  language  between  the  present 
and  former  constitutions,  so  far  as  need  be 
noticed  now,  is  in  reference  to  the  disposi- 
tion of  the  homestead  exemption  after  the 
death  of  the  homesteader.  The  constitution 
of  1868  provided  that  the  exemptions  there- 
in mentioned  "shall  accrue  to  the  heirs  of 
the  party  having  enjoyed  or  lakien  the  bene- 
fit of  such  exemptions."  The  langruage  In 
the  Instrument  of  lb86  Is  that  the  said  ex- 
emptions "Shall  Innre  to  the  widow  and 
heirs  of  the  party  entitled  to  snch  exemp- 
tions." The  association  of  the  widow  with 
heirs  in  the  provision  that  the  exemptions 
"shall  inure  to  the  widow  and  heits  of  the 
party  entitled  to  such  exemptions,"  It  Is 
claimed,  has  given  her  the  status  of  an  heir 
in  the  exempt  property,  and  her  Interest  in 
the  same  is  the  same  as  any  other  heir.  The 
difference  in  language  of  the  two  Instru- 
ments indicates  a  design  to  cliange  the  or- 
ganic law  for  some  purpose,  but  we  are  una- 
ble to  see  that  the  result  contended  for  here 
lias  been  accomplished.  The  construction 
put  upon  the  old  constitution  was  that  the 
exemption  provided  for  was  an  exemption 
from  sale  for  the  debts  of  the  homesteader, 
and  that  this  exemption  was  all  that  Inured' 
to  the  htir  after  the  death  of  the  ancestor 
by  virtue  of  the  constitution.  The  provision 
in  this  constitution  that  tho  exemption 
should  accrue  to  the  heir  did  not  cast  upon 
him  an  estate  in  the  exempt  property,  but 
was  a  shield  for  so  much  of  his  inheritance 
against  the  debts  of  bis  ancestor.  The  home- 
stead article  in  the  oonstltntlon  of  1885  is 
no  more  a  regulation  of  the  descent  of  prop- 
erty than  the  former  one  of  1868.  The  term 
"Inure"  is  employed  Instead  of  "accrue," 
but  this  term  is  not  equivalent  to  the  word 
"descend,"  or  any  other  word  importing  the 
descent  of  property.  The  exemption  pro- 
vided for  is  an  exemption  from  forced  sale 
for  the  debts  of  the  homesteader  who  Is 
the  head  of  a  family  redding  In  this  state, 
and  this  exemption  Is  all  that  inures  to  the 
widow  and  heirs  by  virtue  of  the  consti- 
tution. Upon  no  reasonable  construction  of 
language  can  the  present  constitution,  any 
more  than  the  former  one,  be  construed  as 


granting  a  title  to,  or  the  casting  of  a  de- 
scent as  to  the  homestead  exemption  upon, 
either  the  widow  or  heir.  The  homesteaci 
exemption  inures  to  the  widow  as  widow, 
and  to  the  heirs  as  such,  and  fheir  respective 
rights  in  this  property  must  be  ascertained 
from  other  sources.  Under  the  statute  the 
widow  Is  entitled  to  dower  in  all  the  real 
estate  possessed  by  her  deceased  husband,— 
in  the  part  exempt  as  a  homestead  as  w^ 
as  the  other  portion;  and  the  constitution 
does  not  directly  or  by  Implication  repeal 
the  law  giving  her  such  dower.  But  It  may 
be  objected  that  the  widow's  dower  In  the 
homestead,  as  well  as  In  any  other  portion 
of  the  real  estate  of  her  husband,  needed  no 
protection  from  the  debts  of  her  husband,  as 
it  was  superior  to  the  claims  of  his  creditors, 
and  that  there  could  have  been  no  object 
in  associating  her  with  the  heirs  for  this  pur- 
pose in  the  exemption  article  of  the  constl-. 
tutlon.  It  is  true  that  her  dower  right  un- 
der the  statute  prior  to  the  adoption  of  the 
constitution  was  superior  to  the  claims  of 
her  husband's  creditors,  bnt  still  the  consti- 
tution has  embodied  it  as  organic  law  that 
the  exemptions  therein  provided  shall  Inure 
to  the  widow  as  well  as  to  the  heirs  of  the 
homesteader,  and  this  will  undoubtedly  have 
the  effect  to  prohibit  the  legislature,  under 
that  instrument,  from  ever  subordinating  the 
widow's  right  of  dower,  or  any  other  inter- 
est which  she,  as  widow,  may  acquire  In 
the  homestead  exemption,  to  the  creditors 
of  her  husband.  She  had  no  homestead  ex- 
emptions under  the  constitution  of  1868,  nor 
any  other  exemption,  except,  under  the  stat- 
ute, her  superior  dower  right  to  the  claims 
of  her  husband's  creditors.  Under  the  stat- 
ute she  has  the  rigut  by  election  to  ta&e  & 
child's  port  in  the  estate  of  her  deceased 
husband  in  lieu  of  dower.  In  which  event 
the  part  so  taken  and  set  apart  to  her  will 
vest  in  her  in  fee  as  to  the  real  estate,  and 
in  absolute  right  as  to  the  personal  proper- 
ty. In  case  of  an  election  by  the  widow  to 
take  a  child's  port  In  the  real  estate,  her 
status  is  not  that  of  heir,  and  without  the 
constitutional  Immunity  from  sale  of  the 
homestead  for  the  debts  of  her  husband  the 
part  allotted  to  her  In  the  homestead  might 
be  subject  to  such  debts. 

Tho  present  constitution,  in  providing  that 
the  homestead  exemption  shall  inure  to 'the 
widow  and  heirs,  does  not,  in  our  judgment, 
have  the  effect  to  repeal  the  law  giving  her 
dower  therein.  If  a  special  estate  in  the 
exempt  property  had  been  carved  out  by  the 
constitution  and  cast  upon  the  widow  and 
heirs,  upon  the  death  of  the  homesteader,  a 
different  question  would  be  presented,  but 
this  Is  not  the  constructicm  placed  upon  the- 
old  constitution,  nor  can  the  new  be  so  con- 
strued. The  exemption  provided  Is  on  ex- 
emption from  sole  for  debts  of  the  owner  of 
the  pn^erty  who  is  the  head  of  a  family 
residing  in  this  state,  and  this  exemption  aa 
homestead  ia  all  that  Inures  to  the  widow 
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and  hein  aft»  bis  deaOi  by  vlrtae  <tf  the 
coDStitatloii.  The  oonstitation  also  exempts 
to  the  head  of  a  family  residing  In  this  state 
$1,000  worth  of  personal  property,  and  this 
exemption  also  Inures  to  the  widow  and 
heirs  of  the  party  entitled  to  such  ex.- 
emptl<HL  la  case  of  an  Intestate  estate, 
where  the  decedent  leaves  more  than  one 
child,  as  is  the  case  here,  the  widow  is 
entitled,  under  the  statute,  to  one-third 
paiTt  in  fee  of  the  personal  property, 
and  this  claim  shall  have  preference  over 
all  others.  The  petition  before  ua  also  asks 
for  the  widow's  part  in  the  personal  property 
to  be  set  apart  to  her  under  the  statute.  The 
fact  that  the  real  estate  homestead  exemp- 
tion under  the  constitution  inures  to  the 
widow  as  well  as  to  the  heirs,  does  not,  as 
we  have  seen,  have  the  effect  to  repeal  the 
law  giving  her  dower  therein;  neither  can  it 
t-e  held  that,  because  the  $1,000  worth  of 
personal  property  exemption  inures  to  her 
and  the  heirs,  her  right,  under  the  statute, 
to  one-third  part  of  the  personal  property  of 
the  estate  has  been  taken  away.  There  is 
no  mora  of  a  repeal  of  her  statutory  right  In 
the  one  case  than  in  the  other.  Her  right  to 
the  one-third  part  of  the  personal  property 
is  superior  to  that  of  creditors,  but  In  case 
of  an  indebted  estate  the  heirs  are  entitled  to 
only  $1,000  worth  of  the  personal  property 
exempt  from  the  debts  of  their  ancestor.  It 
is  not  necessary  for  us  to  consider  here  how 
the  allotment  of  the  respective  shares  of  the 
widow  and  heirs  in  the  personal  property 
should  be  made  in  case  of  an  indebted  estate, 
as  the  record  does  not  present  such  a  case. 
Whetber  or  not  the  widow  would  be  en- 
titled, in  such  a  case,  to  one-third  of  the  per- 
sonal property,  and  the  heirs  to  $1,000  worth 
In  the  remainder,  will  be  material  where  the 
estate  is  Indebted,  and  a  portion  of  It  is  re- 
quired to  satisfy  the  demands  of  creditors. 
We  are  concerned  at  present  only  in  ascer- 
taining whether  or  not  the  homestead  article 
In  making  the  exemptions  therein  provided 
inure  to  the  widow  and  heirs  has  taken  away 
her  dower  In  the  homestead  real  estate,  and 
her  statutory  part  in  the  $1,000  worth  of  ex- 
empt personal  property,  and  our  conclusion 
is  that  it  has  no  such  effect  The  result  is 
that  the  widow  is  entitled,  under  the  consti- 
tution of  1885,  to  dower  In  the  homestead 
real  estate  of  her  deceased  husband,  and  to 
her  statutory  part  In  the  personal  property; 
and  the  decision  of  the  court  denying  this 
tight  was  to  this  extent  wrong.  From  the 
allegations  of  the  answer  it  is  made  to  ap- 
pear tbat  the  decedent,  Godwin,  died  seised 
and  possessed  of  much  more  real  and  per- 
sonal estate  than  he  was  entitled  to  exempt 
from  debts  under  the  constituticm,  and  that 
The  160  acres  of  land  upon  which  it  is  alleged 
he  resided,  and  enjoyed  as  a  homestead,  un- 
der the  constitution  and  laws  of  this  state, 
was  part  of  a  much  larger  contiguous  body 
of  land.  While  the  answer  states  that  de- 
cedent, as  the  head  of  a  family,  resided  npon 


and  enjoyed  as  a  homestead  under  Hie  consti- 
tution the  certain  described  160  acres,  we  do 
not  understand  this  as  an  averment  that  said 
decedent  had  In  his  lifetime  designated  the 
described  parcel  of  land  as  his  actual  home- 
stead, or  that  the  same  has  been  set  aside 
as  such  since  his  death  by  any  legal  proceed- 
ings. We  regard  It  as  nothing  more  than  an 
allegation  by  appellees  that  the  described 
portion  of  the  estate  was  the  homestead  of 
decedent,  without  any  showing  that  he  had 
so  designated  It  in  his  lifetime,  or  that  the 
same  had  been  so  set  apart  since  his  death 
by  legal  proceedings.  It  cannot  be  ques- 
tioned that  the  heirs  are  Interested  in  the 
selection  of  the  homestead  in  an  estate  under 
administration.  Of  course,  where  the  head 
of  a  family  is  residing  at  the  time  of  his 
death  upon  a  single  tract  of  land  of  IGO  acres 
or  less,  not  situated  In  an  Incorporated  city 
or  town,  no  question  can  arise  as  to  the  se- 
lection of  the  homestead;  but  where  such 
head  of  a  family  resides  upon  real  estate 
containing  more  than  160  acres,  and  there 
has  been  no  setting  apart  of  the  homestead 
or  a  designation  of  it  as  distinguished  from 
the  other  lands  the  heir  is  interested  in  what 
Is  set  apart  as  the  homestead.  While  the 
constltatl<Hi,  In  exempting  a  certain  portion 
of  a  debtor's  property  from  forced  sale  for 
his  debts,  does  not  create  or  carve  out  a  new 
and  separable  estate  therein,  it  does  have 
the  effect  to  distinguish  or  separate  the  ex- 
empt portion  of  the  estate  from  the  remain- 
der in  several  important  particiilars.  The  ex- 
empt portion  of  the  estate  is  not  only  shield- 
ed from  the  debts  of  its  owner  in  his  life- 
time, and  after  his  death  In  the  hands  of  his 
heirs,  but  it  Is  not  assets  in  the  tiands  of  the 
administrator,  nor  has  he  any  right  to  its  pos- 
session or  use  as  against  the  heirs.  Baker 
T.  State,  17  Fla.  406;  Barco  v.  F^mell,  su- 
pra. This  being  the  case,  it  cannot  be  denied 
that  the  heirs  are  Interested  at  once  in  any 
questicHi  looking  to  the  setting  apart  or  sepa- 
ration of  the  real-estate  homestead  properly 
where  it  is  a  part  of  a  larger  tract  than  160 
acres,  and  also  the  setting  apart  of  the  $1,000 
worth  of  personal  property  exempt  from 
debt  of  an  estate  imder  administration. 

In  the  case  before  us,  the  widow,  who  Is 
applying  for  dower  and  a  part  of  the  person- 
al property,  is  also  administratrix  of  her  de- 
ceased husband's  estate,  and  her  application 
is  made  under  the  statute.  This  is  a  special 
and  summary  legal  proceeding  provided  by 
statute  for  the  simple  admeasurement  of 
dower,  and  no  other  relief  than  that  specially 
authorized  by  the  statute  can  be  granted. 
Mllt(m  T.  MUton,  14  Fla.  369;  Parish  v.  Bi- 
lls, 16  Pet  461.  Should  the  powers  of  a 
court  of  equity  be  required  to  completely  ad- 
just the  rights  and  interests  arising  in  any 
case  of  this  kind,  resort  should  be  had  to 
such  court  by  bllL  There  is  no  doubt  about 
the  jurisdiction  of  equity  in  sudi  matters. 
CampbeU  v.  Murphy,  2  Jones,  Bq.  357;  Her- 
bert T.  Wren,  7  Cranch,  870;  Farrow  t.  Far- 
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row,  1  DeL  CJh.  467;  Menifee  v.  Menifee, 
9  Aifk.  9;  Hartahome  y.  Hartsborne,  2 
N.  J.  Eq.  349;  Swaine  v.  Ferine,  5  Johns. 
Ch.  482. 

But  the  aiiswer  of  appellees  presents  no 
difficulty  lu  the  way  of  the  assignment  of 
dower  and  the  widow's  part  in  the  personal 
property  under  the  statute.  It  simply  sets 
up  that  decedent,  Godwin,  as  head  of  a 
family  residing  in  this  state,  occupied  and 
enjoyed  during  his  lifetime  a  certain  portion 
of  his  real  estate  as  a  homestead  under  the 
constitution  of  Florida,  and  that  he  was  also 
entitled  as  exempt  under  the  constitution  to 
$1,000  worth  of  personal  property.  As  we 
have  already  seen,  the  homestead  article  of 
the  constitution  does  not  repeal  the  statute 
lu  reference  to  dower,  or  the  widow's  part  in 
the  personal  estate,  which  are  superior  and 
independent  claims  to  the  homestead  rights 
of  the  heirs.  The  assignment  of  dower,  and 
the  setting  apart  of  the  widow's  share  In  the 
personal  estate,  does  not  Involve  the  segrega- 
tion or  setting  apart  of  the  homestead  ex- 
empt property,  and  hence  the  answer  shows 
iio  reason  why  ther^  may  not  be  an  assign- 
ment of  dower  under  the  statutory  proceed- 
ing. The  decree  of  the  circuit  court  was, 
therefore,  erroneous,  and  must  be  reversed, 
and  it  is  so  ordered. 


(99  Ala.  879) 

BIRMINGHAM  TRUST  &  SAV.  00.  et  al. 
▼.  LOUISIANA  NAT.  BANK. 

(Supreme  Court  of  Alabama.    May  2, 1893.) 
Trust  Companies — Notice  to  Cashier  —  ErPEor 

—  Plbuob   or   Stock  —  Bdbseqcest  Loan  to 

Stockboldeb— Priokitibs. 

1.  Complainant  bank  made  a  loan  to  a  citi- 
sen  of  the  same  city  as  defendant  trust  com- 
pany on  a  pledge  oi  stock  of  the  latter.  The 
cashier  of  defendant  attested  the  transfer  of 
the  certificates  of  stock,  and  they  were  for- 
warded to  complainant  in  an  envelope  bearing 
the  stamp  of  the  company.  At  the  same  time 
the  trust  company,  through  its  cashier,  drew  on 
the  broker,  who  was  in  the  same  city  as  com- 
plainant, for  the  proceeds  of  the  loan,  remitting 
the  draft  to  complainant  for  collection,  with  in- 
structions to  collect  and  deposit  to  the  credit  of 
the  trust  company  in  another  bank,  which  was 
done.  The  borrower  was  at  the  same  time 
credited  With  the  draft,  and  debited  on  the 
books  of  the  trust  company  with  charges  on  ac- 
count thereof.  The  correspondence  which  com- 
plainant had  with  defendant's  cashier  was  with 
hira  in  his  official  capacity  and  not  as  an  indi- 
vidual. Held,  that  defendant  was  affected  with 
its  cashier's  Imowledge  of  the  loan  made  by 
complainant,  so  that  it  could  not  claim  a  lien 
on  the  pledged  stock  for  advances  afterwards 
made  by  it  to  the  owner  thereof. 

2.  'The  fact  that  the  advances  by  defendant 
were  made  after  the  cashier's  death,  by  officers 
who  had  no  knowledge  of  the  loan  made  by 
complainant,  was  immateriaL 

Appeal  from  chancery  coiui^  Jefferson  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Bill  by  the  Louisiana  National  Bank  against 
the  Birmingham  Trust  &  Savings  Company 
and  W.  O.  Ward,  as  administrator  of  the  es- 
tate of  John  Boddie,  deceased.  The  prayer 
of  tlie  bill  was  that  the  Birmingham  Trust 


&  Savings  Company  be  compelled  to  enter 
on  its  books  a  transfer  from  John  Boddie  to 
the  complainant  of  the  stock  pledged  to  it  by 
said  Boddie;  that  the  lien  of  the  complainant 
on  said  stock  by  reason  of  said  pledge  be 
declared  superior  to  the  lien  of  the  defend- 
ant company;  that  it  be  referred  to  the 
register  to  state  an  account  of  the  dividends 
due  and  received  of  the  Birmingham  Trust 
&  Savings  Company;  and  that  It  be  required 
to  pay  the  same  to  complainants.  FrcHn  a 
decree  for  complainant,  defendants  appeal. 
Affirmed. 

The  facts  averred  in  Uie  bill  as  going  to 
establish  the  equity  thereof  are  substantially 
as  follows:  The  complainant  was  a  resi- 
dent of  New  Orleans,  La.,  and  the  other 
parties  resided  in  Blrmhigham.  On  April  25, 
1889,  John  Boddie  borrowed  from  the  com- 
plainant $25,000,  and  executed  his  note  there- 
for, payable  six  months  after  date;  and 
pledged  at  the  same  time  as  collateral  secu- 
rity for  the  payment  of  said  note  300  shares 
of  the  capital  stock  of  the  Birmingham  Trust 
&  Savings  Company.  This  pledge  was  made 
by,  and  with  the  active  assistance  and  co- 
operation of,  the  cashier  and  assistant  book- 
keeper of  the  trust  and  savings  company. 
When  the  note  matured  it  was  renewed  by 
said  Boddie,  Hudson,  the  cashier  of  appel- 
lant, writing  the  written  part  of  the  renewal 
note,  and  Indorsed  in  his  own  handwriting 
on  the  back  of  the  note  the  pledge  of  300 
shares  of  stodc  as  collateral  security.  On 
the  maturity  of  this  note  Boddie  informed 
the  complainant  that  he  had  sold  50  shares 
of  the  pledged  stock,  made  a  payment  of 
$5,000  on  said  note,  and  again  executed  a 
note  for  $20,000,  and  pledged  the  remaioiug 
250  shares  of  the  capital  stock  of  the  de- 
fendant company  as  collateral  security  there- 
for. It  was  also  averred  in  the  bill  that 
Hudson,  the  cashier  of  the  Birmingham  Trust 
&  Savings  Company,  upon  the  loan  being  ne- 
gotiated, and  the  check  drawn  in  favor  of 
John  Boddie  being  cashed  In  New  Orleans, 
as  directed  by  said  Hudson,  cashier,  the 
amount  thereof  was  placed  to  the  credit  ot 
said  Boddie  with  the  defoidant  company. 
Upon  the  maturity  of  this  last  note,  given 
as  stated  above,  and  upon  the  same  not  be- 
ing paid,  the  Louisiana  National  Bank  de- 
manded of  the  Bh-mhigham  Trust  &  Savhigs 
Company  a  transfer  of  the  stock  pledged  to 
them  on  the  books  of  said  company.  This 
demand  was  refused,  the  trust  and  sav- 
ings company  claiming  that  Boddie  was 
indebted  to  it,  and  that  on  account  of  this 
indebtedness  the  said  company  had  a  Uon 
on  the  stock  so  pledged  by  the  complainant. 
Thereupon  the  complainant  filed  its  bill  for 
the  purposes  as  above  stated.  The  defend- 
ants, hi  their  answer,  and  tai  the  evidoice 
Introduced  In  su^^ort  thereof,  did  not  de- 
ny the  equity  of  the  bill,  but  set  up  the 
defense  that  under  section  1674  of  the  Code 
it  has  a  lien  on  the  stock  by  reason  of  the 
Indebtedness  of  Boddie  to  it,  and  that  it 
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bad  no  notice  of  the  transfer  of  the  stock 
to  appellee;  that,  although  Hudscm,  Its  cash- 
ier, may  have  had  notice  of  the  transfer, 
and  the  ll«i  as  alleged  In  the  bUl,  It  was 
ill  his  IndiTidual  capacity,  and  had  never 
been  commvmlcated  to  the  officers  of  the  de- 
fendant company  at  the  date  of  the  notes 
given  by  Boddie  to  It  evidencing  his  indebt- 
edness. The  evidmce  for  the  complainant 
tended  to  show  that  the  bank  had  notice 
ot  the  transfer  through  Hudson,  its  cashier, 
and  Speed,  its  bookkeeper.  Such  other  facts 
as  are  necessary  to  a  full  understanding  of 
the  decision  are  suffidmtly  stated  In  the 
ogiaioa. 

Oillesp^  &  Smyer  and  Hewitt,  Walker  & 
Porter,  for  appellants.  W.  R.  Houghton,  for 
appdlee. 

STONE,  0.  J.  The  controlling.  If  not  the 
sole.  Inquiry  in  this  case  is  whether  the  Bir- 
mingham Trust  &  Savings  Company  has  a 
Uen  on  the  shares  of  its  capital  stock,  the 
■object-matter  of  controversy,  to  secure  the 
paym^tt  of  the  debts  contracted  with  it  by 
Boddie,  the  original  holder  and  owner  of 
the  stock.  The  certificates  were  Issued  to 
him,  and  he  remains  registered  as  owner 
and  holder  on  the  books  of  the  company. 
The  question  is,  will  the  asserted  lien  prevail 
over  his  prior  pledge  of  the  stock  to  the 
appellee,  to  secure  the  payment  of  a  debt 
contracted  on  the  faith  of  the  pledge?  The 
common  law  regards  shares  of  stock  tn  pri- 
vate corporations  as  personal  property,  capa- 
ble of  alienation  or  descent  in  any  of  the 
modes  by  which  that  species  of  property  may 
be  transferred.  Thus  regarding  such  shares, 
a  lien  or  equity  in  favor  of  the  corporation 
to  charge  them  with  a  debt  due  from  the 
shareholder  would  not  be  Implied.  Where 
the  rights  of  third  persons,  accruing  by  pur- 
chase, or  pledge)  from  the  shareholders,  ac- 
crue, the  recognition  of  such  lien  or  equity 
would  find  no  sanction  in  the  roles  of  the 
comm<«  law.  It  discountenances  all  secret 
liens  or  trusts,  as  tending  to  fraud,  to  the  em- 
barrassment of  trade,  and  to  insecurity  in 
the  safe  and  speedy  transfer  of  property.  1 
Jones,  Liens,  {  375;  Ang.  &  A.  Corp.  {  355; 
Cook,  Stocks.  &  S.  §  521.  There  is,  however, 
much  of  equity  and  Justice  in  sncb  a  lien, 
growing  out  of  the  relations  which  exist  be- 
tween the  corporation  and  its  shareholders, 
and  it  has  become  a  very  general  legislative' 
p<^cy  to  ccnifer  it  either  by  a  general  law, 
applicable  to  all  corporations,  or  by  a  provl- 
fdon  in  the  charters  of  particular  corporations. 
As  between  the  shareholder  and  the  corpo- 
ratloD,  and  all  others  than  bona  fide  pur- 
chasers without  notice,  a  by-law  or  rule  of 
the  corporation  may  very  naturally  and  rea- 
sonably create  sudi  lien.  This  proposition 
is  supported  by  the  weight  of  judicial  author- 
ity. Cook,  Stocks.  &  S.  S  552;  Cunningham 
V.  Insurance  &  Trust  Co.,  4  Ala.  652.  The 
Btatates  declare:  "Shares  Or  interests  in  the 
stock  of  private  corporations  are  personal 
T.lS80.no.3— 8 


property,  transferable  on  the  books  qf  the 
corporation  in  such  manner  as  is  required  by 
the  by-laws  or  by  the  rules  and  regulations 
of  the  corporation."  It  is  made  the  dutj-  of 
every  private  corporation  to  require  trans- 
fers of  its  stock  to  be  made  or  registered  on 
its  books,  and  all  transfers,  hypothecations, 
mortgages,  or  other  liens  of  and  on  the  stock, 
if  not  so  made  or  registered,  are  invalid 
as  to  bona  fide  creditors,  or  subsfiqneur  pur- 
chasers without  notice.  The  stock  is  the  sul>- 
ject  of  levy  and  sale  under  attachment  or 
execution,  as  is  other  persoiml  property;  and 
on  the  stock  the  corporation  has  a  lien 
for  any  debt  or  liability  Incurred  to  it  by  the 
shareholder,  before  notice  of  a  transfer,  or 
of  a  levy  thereon.  Code,  §§  1669-1674.  So 
far  as  the  statute  declares  the  shares  per- 
sonal property,  it  is  timply  afflrmativo  of  the 
common  law.  Ang.  &  A  Corp.  (  567.  The 
requirement  that  a  transfer  of  them  must 
be  made  or  registered  on  the  books  of  the 
corporation  does  not  prohibit  a  transfer  in 
other  modes,  or  render  a  transfer  otherwise 
made  absolutely  invalid.  It  is  Invalid  only 
as  to  the  particular  parties  mentioned  in 
the  statute.  A  transfer  not  made  or  reg- 
istered on  the  books  of  the  corporation  may 
not  pass  the  legal  title.  But  It  is  not  in- 
tended to  establish  a  rule  applicable  only  to 
this  particular  species  of  property,  prohib- 
iting the  creation  therein  of  equities  binding 
the  legal  title,  or  requiring  that  at  all  times 
the  legal  and  equitable  title  must  be  united 
In  the  same  person.  When  such  equities  are 
created,  the  coriwration  is  boimd  to  regard 
them  from  the  time  it  receives  notice  of  their 
existence.  Duke  v.  Navigation  Co.,  10  Ala. 
82;  Planters'  &  M.  Mutual  Ins.  Co.  v.  Sdma 
Savings  Bank,  63  Ala.  585;  Campbell  v.  Iron 
Co.,  83  Ala.  351,  3  South.  Rep.  369;  Bank 
V.  HartweU,  84  Ala.  379,  4  South.  Rep.  156; 
Winter  v.  Gas-Ught  Co.,  89  Ala.  544,  7 
South.  Rep.  773.  It  is  the  protection  of  bona 
fide  creditors,  and  of  subsequent  purchasers, 
the  statute  contemplates,  and  the  protection 
of  these  only  in  the  event  there  Is  want  <tf 
notice  of  a  prior  transfer,  hypothecation, 
mortgage,  or  lien.  The  lien  which  the  cor- 
poration can  assert  and  enforce  against  a 
prior  transfer  of  the  stock,  though  the  trans- 
fer may  create  only  an  equity,  binds  the 
legal  title  of  the  shareholder,  by  the  very 
terms  of  the  statute.  Like  the  protection 
extended  to  bona  fide  creditors  or  subsequent 
purcha.ser8,  it  is  dependent  on  a  want  of  no- 
tice of  the  transfer,  if  the  debts  or  liabil- 
ities were  incurred  by  the  shareholder.  The 
lien,  being  created  by  statute,  Is  limited  in 
operation  and  extent  by  the  terms  of  the 
statute,  and  can  arise  and  be  enforced  only 
in  the  event  and  under  the  facts  provided  for 
in  the  statute.  If  there  is  a  levy  on  the 
stock,  or  a  transfer  of  it,  subsequent  to  the 
incurring  of  a  debt  or  liability  to  the  corpo- 
ration by  the  shardiolder,  the  levy  or  trans- 
fer is  subordinate  to  the  corporation's  lien. 
But  If  the  debt  or  liability  does  not  precede 
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the  levy  or  transfer,  the  ll«i  Is  subordinate, 
and  must  yield,  unless  the  corporation  dealt 
with  the  shareholder  without  knowledge  or 
notice.  Having  knowledge  or  notice.  In  fair 
dealing  the  coriwratlon  could  not  extend 
credit  to  the  shareholder,  relying  upon  the 
lien  to  displace  whatever  of  right  the  levy 
or  transfer  may  have  conferred. 

The  pledge  to  the  appellee  preceded  in  point 
of  time  the  exclusion  of  credit  to  Boddie, 
and  the  creation  of  the  debts  for  the  security 
and  payment  of  which  the  trust  and  savings 
company  now  attempts  to  assert  a  statutory 
Uen  on  the  stock.  The  material  inquiry  Is, 
therefore,  whether  the  company  at  and  prior 
to  the  creation  of  the  debts  Is  chargeable  with 
notice  of  the  pledge.  The  fact  is  undisputed 
that  Hudson,  the  cashier  of  the  company, 
at  tbe  time  of  the  pledge,  had  knowledge 
and  notice  of  It,  and  was  In  ftict  an  active 
participator  and  agent  in  the  creation  of  the 
debt  it  was  Intended  to  secure;  and  the  fact 
is  undisputed  that  all  the  correspondence 
and  intercourse  the  appellees  had  with  him 
were  had  in  his  official  capacity  and  relation 
as  cashier,  and  were  not  had  with  him  in  his 
private,  Individual  capacity.  Nor  can  it  be 
disputed  that  the  correspondence,  Inter- 
course, and  dealing  were  in  accordance  with 
the  general  usage,  practice,  and  course  of 
business  of  banking  Institutions,  and  within 
the  general  apparent  line  of  duty  and  au- 
thority of  the  cashier  of  sudi  Instltatlon. 
He  is  the  executive  officer,  held  out  to  the 
public  as  having  authority  to  act  according 
to  the  general  usage,  practice,  and  course 
of  bustness  of  such  institutions;  and  his  acts 
and  dealings  within  the  scope  of  such  usage, 
practice,  and  cotu-ae  of  business  bind  the 
corporation  in  favor  of  those  dealing  with 
him,  not  having  other  knowledge.  Notice 
received,  or  knowledge  acquired  by  him, 
while  engaged  in  the  transaction  of  business 
according  to  such  usage  and  practice,  is 
substantially  notice  to  and  the  knowledge 
of  the  corporation.  Everett  v.  TJ.  8.,  6 
Port  (Ala.)  166;  Bank  v.  Steele,  10  Ala.  915; 
Mierchants'  Bank  v.  State  Bank,  10  Wall 
650;  Cose  v.  Bank,  100  U.  B.  454.  The  gen- 
eral rule,  applicable  alike  to  individuals  and 
to  corporations,  is  that  the  knowledge  ac- 
quired, or  the  notice  received  by  an  agent, 
which  will  affect  and  bind  the  principal, 
must  have  been  acquired  or  received  by  the 
agent  doing  some  act  within  the  line  of  his 
duty  and  authority.  Whether,  as  between 
Boddie  and  the  trust  company,  the  transac- 
tion In  which  Hudson  was  engaged  was  the 
negotiation  of  the  loan  from  the  appellee  to 
Boddie,  or  the  collection  for  Boddie  of  the 
proceeds  of  the  loan,  is  not  material.  It  may 
or  may  not  be  within  the  usual  scope  of  the 
business  of  a  banking  institution  to  negotiate 
loans.  The  negotiation  of  loans  is,  however, 
a  function  and  power  expressly  conferred  by 
the  charter  on  the  trust  and  savings  com- 
pany. The  power  existing,  the  negotiation 
becomes  business  of  the  company,  which  may 


be  transacted  as  other  ordinary  business  Is 
transacted.  It  falls  within  the  line  of  daty 
and  authority  intrusted  to  the  cashier  as  tbe 
executive  officer  to  whom  the  management 
and  transaction  of  tbe  ordinary  business  of 
the  company  Is  IntrustM.  1  Mor.  Ptlv. 
Corp.  §  359  et  seq.;  2  Amer.  &  Bng.  Bnc. 
Law,  p.  118.  Tbere  is  no  oilier  officer  of 
whom  the  public  at  large  would  ao  readily 
expect  the  exercise  of  snch  function  and 
power;  no  other  witii  whom  it  would  so 
confidently  deal  in  r^erence  to  its  exerdse. 
Whether  there  was  a  by-law  or  a  resolution 
of  the  board  of  directors  expressly  Imposing 
the  duty  or  delegating  the  authority,  In  the 
absence  of  knowledee  or  notice  thereof,  is 
not  a  matter  of  importance  when  the  rights 
and  dealings  of  third  persons  are  Involved. 
Whoever  deals  with  an  agent  Or  officer  of  a 
corporation  within  the  scope  of  the  appar- 
ent powers  of  such  agent  or  officer,  is  not 
affected  by  the  secret  instructions  of  the 
corporation,  or  the  secret  limitations  which 
may  have  been  placed  upon  bis  power.  2 
Mor.  Priv.  Corp.  {  593  et  seq.  Nor  is  it  im- 
portant whether  it  be  true  or  not  true  that 
in  no  other  instance  than  this  did  Hudson 
ever  negotiate  a  loan.  If  the  negotiation  of 
loans  was  within  the  scope  of  his  authority 
and  duty  as  cashier  under  the  usages,  prac- 
tice, and  course  of  business  of  banking  in- 
stitutions, it  was  the  right  of  the  appellee 
to  rely  on  this  apparent  authority  in  deaUng 
with  him  in  his  official  capacity.  If,  in  his 
capacity  of  cashier,  HudB<Hi  negotiated  or 
aided  in  negotiating  the  loan  for  Boddie, 
and  in  the  course  of  the.  negotlaticm  ac- 
quired knowledge  and  recdved  notice  of 
the  pledge,  that  knowledge  was  also  ac- 
quired, and  the  notice  also  received.  In  the 
course  of  the  collection  for  Boddie  of  tbe 
proceeds  of  the  loan,  and  it  cannot  be  doubt- 
ed that  in  making  the  collection  he  acted 
wholly  for  the  company,  and  within  the  line 
of  his  duty  and  authority.  There  are  but 
few  functions  of  a  banking  Institution  more 
frequently  exercised  than  tliat  of  making 
collections,  especially  at  places  distant  from 
the  locality  of  the  bank.  The  cc^ecUcm  of 
necessity  is  made  through  the  medium  of 
correspondence,  and  the  conduct  of  its  cor- 
respondence is  sunely,  according  to  the  usa- 
ges and  practice  of  banking  institutions,  with- 
in the  line  of  the  duty  and  authority  of  the 
cashier.  The  loan  having  been  negotiated, 
a  pledge  of  300  shares  of  the  capital  stock 
of  the  trust  and  savings  company  was  the 
required  security  for  its  repayment  Hnd- 
Bon  attested  the  transfer  of  the  certificates 
of  stock,  and  they  were  forwarded  to  the 
appellee  In  an  envelope  bearing  the  stamp 
of  the  company.  At  the  same  time  the  trust 
company,  through  Hudson,  its  cashier,  drew 
upon  Selxas,  the  broker  In  New  Orleans, 
for  $24,162.50,  the  net  proceeds  of  tbe  loan, 
remitting  the  draft  to  the  appellee  for  col- 
lection, with  inslTttcti<His  to  collect  and  de- 
posit to  tbe  credit  ot  tbe  company  In  the 
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Whitney  National  Bank  of  Wew  Orleanai 
The  collecflon  and  deposit  were  made,  of 
wblch  the  company  were  promptly  In- 
formed. On  the  same  day  the  cerdficatea  of 
stock  were  forwarded  to  the  appellee,  the 
draft  waa  drawn,  and  Boddle  was  credited 
with  the  draft  and  debited  on  the  hooka  of 
the  company  with  charges  on  accomit  there- 
of, $62.50.  Whatever  may  have  been  the 
knowledge  acquired  or  the  notice  preylously 
recelred  by  Hudson  In  this  particular  trans- 
action, hy  the  collection  from  Seizas  of  the 
proceeds  of  the  loan  he  acquired  full  knowl- 
edge, and  recelyed  full,  actual  notice  of  the 
Idedge  of  the  atodc  to  the  appellee.  That 
knowledge  and  notice  were  the  knowledge 
of  and  notice  to  the  company.  The  collec- 
tion of  the  mon^  for -Boddle  was  ordinary 
taninetn  of  the  company,  and  sudi  buslneas, 
according  to  the  usage  and  practice  of  bank- 
ing institutions,  Is  transacted  by  and  through 
the  cashier.  It  Is  only  through  its  officers 
and  agents  that  a  corporation  acquires 
knowledge  or  receires  notice;  and,  though 
knowledge  acquired  or  notice  received  by  an 
oAoer  or  agent,  while  not  engaged  in  trans- 
acting the  business  of  the  corporation,  may 
not  alTect  or  be  Imputed  to  it,  yet.  If  it  Is 
acquired  Or  received  while  engaged  in  the 
sphere  of  his  official  duty  and  authority,  the 
knowledge  or  notice  becomes  the  knowledge 
of  and  notice  to  the  corporation;  otherwise 
knowledge  and  notice  could  never  be  traced 
to  the  corporation,  and  the  utmost  insecurity 
in  dealing  with  it  would  follow.  As  against 
corporations,  there  are  peculiar  and  urgent 
reasons  for  a  strlngmt  enforcement  ot  the 
general  rule  that  knowledge  acquired  or  no- 
tloa  received  by  an  officer  or  agent  within 
the  scope  of  the  agency  is  deemed  notice  to 
tte  principal,  as  "the  corporation  cannot 
see  or  know  anything  except  by  the  intelli- 
gence of  its  officers."  Bank  v.  Wulieheed, 
86  Amer.  Dec.  186,  notes. 

It  is  insisted  that,  althongh  Hudson,  In  his 
relation  and  capacity  of  cashier,  acquired 
knowledge  and  recdved  notice  of  the  pledge, 
fba  knowledge  and  notice  is  not  imputable  to 
the  company  to  affect  such  transactions  had 
with  Boddle  which  were  conducted  by  other 
officers  and  agents  subsequent  to  Hudson's 
death,  and  who  were  without  such  knowledge 
or  notice.  This  Insistence  Is  founded  In  misap- 
prehension of  the  principles  of  law,  and  of  its 
true  theory.  The  knowledge  and  notice  an 
agoit  acquires  and  receives  in  the  transao- 
Hon  of  the  business  of  the  principal  la  not 
personal,  pertaining  to  the  agent  only.  The 
legal  principle  is  thos  tersely  expressed: 
"Notice  to  an  agent  Is  notloe  to  the  princi- 
pal.'' Wade,  Notice,  |  672.  And  the  theory 
ot  the  principle  is  that.  If  the  principal  had 
in  person  transacted  the  business,  he  would 
have  acquired  the  knowledge  or  received 
the  notice  the  agent  acquires  and  receives, 
and  therefore  Is  diargeaUe  with  such 
knowledge  and  notice,  (Sooy  v.  State,  41  N. 
3,  Law,  4000   and  npon  genenl  ptlnclplsa 


of  pnbllc  poUey  ft  Is  ti^  must  be  presumed 
that  11m  agent  eommnnlcates  to  the  princi- 
pal the  facts  of  which  he  acquires  knowl- 
edge or  notlco.  If  the  communication  Is  not 
made.  It  Is  the  fiiult  or  neglect  of  the  agent, 
which  must  be  visited  on  the  principal, 
rather  than  ui)on  strangers  dealing  with  the 
agent,  within  the  scope  of  the  agency. 
Story,  Ag.  {  140.  The  trust  and  savings 
company,  being  chargeable  with  knowledge 
and  notice  of  the  prior  pledge  to  the  appellee, 
is  not  entitled  to  assert  a  lien  on  the  stodc 
for  the  security  of  the  debts  subsequently 
contracted  by  Boddle.  We  find  no  error  In 
the  record,  and  the  decree  of  the  chancellor 
Is  affirmed. 


(MAla.Sl» 

COPER  V.  8CROOGIN& 

(Supreme  Court  of  Alabama.    May  2, 1883.) 

HOMBSTSJLO— HioBTS  Or  Adoptso  Child — OancK 

TIO^Tg. 

LA  general  objection  to  the  whole  ques- 
tion, a  part  of  which  is  proper,  may  be  over- 
ruled. 

2.  Where  the  Jndgment  debtor  has  ah* 
soonded,  and  certain  land  attached  to  secure 
the  Jadgment  la  claimed  as  exempt  by  his 
adopted  child.  It  Is  proper  to  ask  defendant 
what  were  the  Improvements  on  the  land  when 
the  debtor  left,  and  their  condition,  and  wheth- 
er any  Improvements  had  since  been  made  by 
defendant  or  fOr  her,  since  the  answers  might 
tend  to  show  the  valne  of  the  property. 

8.  An  answer,  "Bight  smart  improvements 
hare  been  made  In  clearing  and  fencing," 
though  a  mere  oondnsion  of  tacts.  Is  properly 
allowable,  subject  to  cross-ezamlnation  by  plain- 
tiff. 

4.  Evideace  that  the  debtor's  wife  was  on 
good  terms  with  him  when  be  left,  and  went 
with  him,  is  irrelevant 

5.  Where  a  declaration  of  claim  of  ezemp. 
tioa  is  made^  filed,  and  recorded  In  the  probata 
oonrt  In  accordance  with  the  statutes  on  the 
subject,  a  certified  copy  of  such  proceedinf^  is 
admissitde  in  snch  contest,  as  are  the  original 
minute  entries  from  the  record  book  of  Uw  pro- 
bate, but  either  are  sufficient. 

6.  Where  claimant  is  an  adopted  dilld  «f 
the  debtor,  a  certified  transcript  of  the  proceed- 
ings in  the  probate  ooort  is  aomissible  to  show 
such  adoption,  as  are  the  orii^nal  minute  en- 
tries of  such  proceeding. 

7.  In  Alabama,  an  adopted  child,  as  a  na^ 
oral  one,  is  entitled,  during  minority,  to  an  at- 
emption  in  the  homestead  of  her  adopted  par- 
ent 

&  Code,  t  2S37,  proviffing  for  exemption  la 
favor  of  chilcfren,  when  the  nither  absconds,  or 
abandons  his  family,  and  that  such  exemptions 
shall  continue  only  so  long  as  the  wife  and 
minor  child  shall  remain  bona  fide  residents  of 
the  state,  must  be  oonatroed  in  connection  with 
Gonst.  art  10,  I  8,  providing  that  the  home- 
stead of  the  family,  after  the  death  of  the  own- 
er, shall  be  exempt  from  the  payment  of  debts 
during  the  minority  of  the  children,  and  Code, 
f  2507,  providing  tliat  such  homestead,  not  ez- 
oeeding  in  valne^2,000,  shall  be  so  exempt  dui^ 
Ing  such  time,  and  means  that  the  exemption  is 
to  be  enjcved  by  the  children  during  minority 
only.  If  tney  remain  bona  fide  reddents  fOr 
that  length  of  time. 

Appeal  from  circuit  ooort,  OoUiaan  oonnty; 
H.  O.  Speake,  Judge. 

Aaa<«  by  W.  T.  Ik  Oofer  agahist  BolMrt 
Jones  f6r  debt,  aided  by  attachment  in  wUok 


Digitized  by 


Google 


119 


S0UIHEBI7  REFOBTEB,  Yoi^  13. 


(Ala. 


plaintifl  had  Judgment  Mary  J.  ScrogglnB, 
defendant's  adopted  daughter,  filed  a  decla- 
ration of  claim  of  exemption,  and  In  the  con- 
test of  exemption  proceedings  nad  judgment, 
and  plaintiff  appeals.    Modified. 

The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  on  December  3, 1888,  the 
plaintiff,  W.  T.  L.  Cofer,  sued  out  an  attach- 
ment against  one  Robert  Jones  on  a  debt  con- 
tracted after  April,  1873,  and  the  same  was 
levied  by  the  sheriff  of  Cullman  county,  Ala., 
up<Mi  the  N.  %  of  the  S.  W.  %  of  section  14, 
township  10,  range  2  W.,  in  said  county  and 
state;  and  that  at  the  July  term,  1891,  of  the 
circuit  court  the  plaintiff  recovered  a  Judg- 
ment against  said  Jones  for  the  sum  of  $103.- 
24;  that  said  Jones  was  the  owner  of  the 
said  above-described  land,  and  occupied  and 
used  the  same  up  to  January  or  February, 
1886,  when  he  left  the  land  and  state.  The 
defendant,  being  Introduced  as  a  witness  In 
her  own  behalf,  testified  that  she  was  the 
adopted  daughter  of  Robert  Jones;  that  she 
was  22  years  old  in  February,  1882,  was  mar- 
ried, and  was  living  with  her  husband;  that 
said  Rofbert  Jones  was  in  possession  of  the 
land  lnv<dved  In  this  suit,  exercising  acts  of 
ownership  over  the  same,  and  owned  the 
same  np  to  the  time  he  left  Cullman  county, 
in  the  early  part  of  1886;  that  when  he  left 
the  state  he  left  his  wife,  who  has  since  died, 
and  the  defendant  herself  is  now  residing  up- 
on the  land  above  described,  and  has  resided 
upon  the  same  continuously  since  the  said 
Jones  left  In  1886.  The  defendant  further 
testified  that  she  was  the  Mary  Jane  Stephen- 
son who  was  adopted  by  Robert  Jones  in 
1882;  that  she  afterwards  married  one  Scrog- 
gins;  tliat  she  lived  with  the  said  Jones  on 
the  land  involved  In  this  salt  from  the  time 
be  adopted  her  up  to  the  time  he  left  in  1886, 
and  that  the  land  was  the  homestead  of 
Jones,  and  was  occupied  by  him  as  such, 
and  was  the  only  land  he  owned;  that  her 
husband  has  made  considerable  improve- 
ments on  the  land;  that  on  the  day  she  filed 
her  dalm  of  exemption  in  the  probate  court 
of  CuUman  county  she  was  a  resident  of  the 
state  of  Alabama,  and  intended  to  remain  a 
residient  of  said  state;  and  that  the  land  In 
contest  did  not  exceed  $2,000  in  value  at  the 
time  said  claim  of  exemption  was  filed  nor  at 
the  time  of  the  filing  of  the  contest,  nor  at 
the  time  of  the  trial  During  the  examination 
of  this  witness  she  was  aslced  by  her  coun- 
sel the  follovFlng  question:  "State  whether  or 
not  you  were  a  resident  of  this  ooimty  and 
state,  and  whether  you  taitended  to  remain  so 
in  December,  1888."  The  plaintiff  objected 
to  this  questlMt,  and  duly  excepted,  and  the 
court  overruled  his  objection,  ^e  defendant 
answered  that  she  was,  and  intended  to  re- 
main so.  She  was  then  asked  by  her  counsel 
the  following  questions,  and  the  plaintiff 
separately  excepted  to  the  asking  of  each  of 
them,  and  to  the  court's  allowing  the  defend- 
ant to  answer  the  same:  "What  were  the 
improvements    on   the   land  in  1886^  when 


Robt.  Jones  left,  and  what  were  their  condir 
tlon?"  "State  whether  or  not  any  other  Im- 
provements have  been  made  on  the  land  since 
Jones  left,  by  you  or  for  you?"  On  cross-ex- 
amination of  tills  witness  the  plaintiff  asked 
her  the  following  questions:  "Was  his  [Rob- 
ert Jones']  wife  on  good  terms  with  mm 
when  he  left?"  and  "Did  his  [Robert  Jonesl 
wife  go  with  him?"  The  court  sustained  the 
defendant's  objections  to  each  of  these  ques- 
tions, and  the  plaintiff  separately  excepted. 
The  defendant  next  introduced  in  evidence  a 
certified  copy  of  the  record  of  the  claim  of 
exemptions.  The  plaintiff  objected  to  t&e  in- 
troduction of  the  said  record,  on  the  ground 
that  the  plaintiff's  claim  to  exemption  was 
the  best  evidence.  The  court  overruled  the 
objection,  and  the  plaintiff  excepted.  The  de- 
fendant introduced  in  evidence  a  certified 
transcript  of  the  minute  entry  of  the  probate 
court  of  Cullman  county.  In  which  said  Rob- 
ert Jones  adopted  her,  Mary  Stephoison. 
Plaintiff  objected  to  the  introduction  of  this 
pai>er  in  writing,  and  duly  excepted  to  the 
court  overruling  his  objection.  Upon  the  in- 
troduction of  all  the  evidence  the  court  made 
the  following  remark  to  the  defendant's  coun- 
sel: "If  you  ask  the  general  charge  in  writ- 
ing, I  will  give  it"  The  plaintiff  duly  except- 
ed to  this  remark,  and  also  eixcepted  to  the 
court's  giving  the  general  affirmative  charge 
at  the  request  of  the  defendant 

W.  R.  Austin  and  W.  T.  L.  Gofer,  for  ap- 
pellant   Geo.  H.  Parker,  for  appellee. 

HARALSON,  J.  L  The  question  pro- 
pounded to  the  defendant  on  her  examina- 
tion as  a  witness,  "Stnte  whether  or  not  you 
were  a  resident  of  ttiis  comity  and  state,  and 
whether  you  intended  to  remain  so,  in  De- 
cember, 1888,"  contains  two  inquiries,  either 
of  which  might  have  been  differently  an- 
swered. The  first— whether  she  was  a  resi- 
dent of  this  state— Is  a  collective  fact  (Pol- 
lock v.  Gantt  69  Ala.  373;  Hood  v.  Dlsston. 
90  Ala.  379,  7  South.  Rep.  732,)  and  was 
legal  and  pertinent  as  only  residents  are  en- 
tlUed  to  exemptions;  the  second,  calling  for 
her  intentions,  was  not  (Stemau  v.  Marx, 
68  Ala,  608;  Wilson  v.  State,  73  Ala.  527.) 
But  It  Is  a  familiar  rule  that  where  there  la 
a  general  objection  to  evidence,  as  in  this 
instance,  a  part  of  which  is  legal  and  an- 
other part  illegal,  it  may  be  overruled.  Rail- 
road Co.  T.  Jones,  92  Ala.  225.  9  South.  Rep. 
276. 

2.  The  questions  allowed  to  be  asked  de- 
fendant and  excepted  to  by  plaintiff,  "What 
were  the  Improvements  on  said  land  in  1886, 
when  Robert  Jones  left,  and  what  were  their 
condition?"  and  whether  any  "improvements 
have  been  made  on  the  land  since  Jones  left 
by  you  or  for  you,"  were  not  Improper,  since 
answers  to  them  might  tend  to  show  the 
value  of  the  property,— an  Important  inquiry. 
In  one  phase  of  the  case.  The  answer  to  the 
last  question,  "A  right  smart  improvements 
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have  been  made  In  clearing  and  fencing," 
was  a  mere  conclusion  of  facts,  an  Inference 
necessarily  Involving  facts  as  to  the  quantity 
of  land  cleared  and  fenced,  which,  as  a 
collective  fact,  was  properly  allowable,  sub- 
ject to  the  cross-examination  of  the  plalntlfr, 
if  he  desired  the  matter  stated  more  explicitly 
or  in  detail.  Railroad  Co.  v.  McLiendon,  63 
Ala.  276;  Hood  v.  Disston,  90  Ala.  379,  7 
South.  Rep.  732.  Besides,  a  snfflclent  answer 
to  oil  these  exertions  is  that,  if  material, 
they  could  not  have  influenced  a  jury  in  any 
way,  since  the  court  gave  the  general  charge 
for  the  defendant,  thereby  withdrawing  from 
the  Jury  all  consideration  of  the  facts,  except 
as  to  their  belief  of  them,  there  being  nu  con- 
flict in  the  evidence.    1  Greenl.  Ev.  §  52. 

3.  l^ere  was  no  error  in  refusing  to  allow 
plalnllff  to  ask  defendant  on  her  cross-exam- 
inatimi  if  Jones'  wife  was  on  good  terms 
with  blm  when  he  left,  and  if  she  went  with 
him.  An  answer  to  ttte  (juestion  was  irrele- 
vant to  the  principal  ftict  or  matter  in  dis- 
pute. 

4.  The  declaration  of  dalm  of  exemption 
made  and  filed  in  the  office  of  the  Judge  of 
probate  of  Cullman  county,  in  this  state,  was 
made  and  recorded  in  accordance  with  the 
statutes  on  the  subject,  and  was  relevant, 
since  the  statute  makes  it  thereafter  prima 
fiide  correct,  and  operative  as  notice  of  its 
contents.  Code,  §|  2515-2517,  2507,  2537. 
The  statute  makes  the  cerdfled  copy  of  such 
proceedings  (and  these  were  properly  certi- 
fied) have  the  same  effect  as  tf  the  originals 
were  produced  and  proved;  but,  in  addition 
to  the  certified  transcript,  the  defendant  in- 
troduced, proved,  and  read  the  original 
minute  entries  of  this  proceeding  from  the 
record  book  of  the  probate  court,  to  which 
the  plaintiff  also  objected.  But  these  objec- 
tions were  properly  overruled,  since  either 
was  sufficient.  Code,  S  2788;  Stevenson  v. 
Moody,  83  Ala.  35,  4  South.  Kep.  595. 

5.  A  transcript  of  the  proceedings  in  the 
probate  court  of  Cullman  county,  duly  certi- 
fied, by  which  defendant  claimed  to  hava 
been  adopted  as  the  child  of  Robert  Jones, 
was  offered  and  read  In  evidence,  against 
the  objection  of  the  plaintiff.  The  proceed- 
ings were  in  close  and  satisfactory  compli- 
ance with  the  statutory  mode  for  the  adop- 
tion of  a  child.  Code,  {  2367;  Abney  v.  De 
Loacli,  84  Ala.  393,  4  South.  Rep.  757.  The 
defendant  also  proved  and  read  in  evidence 
the  original  minute  entry  of  said  proceed- 
ing from  the  record  book  from  the  probate 
coort  of  said  county.  The  transcript  of  the 
entry,  or  the  original  entry  itself,  was  ad- 
miarible.    Authorities,  supra. 

6.  The  act  of  adoption  of  a  child  has  been 
defined  to  be  "one  by  which  a  person  takes 
the  child  of  another  into  bis  family  and 
treats  it  as  tiis  own,"  (1  Amer.  &  Eng.  Eua 
Law,  201;)  "to  receive  or  treat  as  a  son  or 
d.'iughter  one  who  is  the  child  of  another," 
(Wore.  Diet;)  "to  talte  into  one's  family  as 
a  son  or  heir;  to  take  and  treat  as  a  child; 


giving  a  title  to  the  privileges  and  rights  of 
a  cliild;"  (Webst  Diet.;  Tilley  v.  Harrison, 
!)1  Ala.  295,  8  South.  Rep.  802;  RusseU  v. 
Russ^,  84  Ala.  48,  3  South.  Rep.  900.)  Our 
statute  on  the  subject  is:  "Any  person  desir- 
ous to  adopt  a  child  so  as  to  make  it  capable 
of  Inheritlug  his  estate,  real  and  personal, 
or  to  change  the  name  of  one  previously 
adopted,  may  make  a  declaration  in  writing 
attested  by  two  witnesses,  •  •  *  wWch, 
being  acknowledged  by  the  declarant  before 
the  judge  of  probate  of  the  county  of  big 
residence,  *  •  •  has  the  effect  to  make  such 
child  capable  of  inheriting  such  estate  of  the 
declarant,  and  of  changing  its  name  to  the 
one  in  the  declaration."  The  primary  object 
of  the  statute  would  seem  to  I>e  to  allow 
any  person  to  adopt  the  child  of  another,  and 
make  it  capable  of  Inheriting  his  estate  if  he 
should  die  intestate,  or  to  change  the  name 
of  one  previously  adopted.  But  a  liberal 
intendment  and  operation  should  t>e  given 
to  the  statute.  Accordingly  we  held  on  this 
subject,  in  another  connection,  that,  "though 
adoption  may  not,  by  operation  of  the  stat- 
ute, originate  and  establish  all  the  legal  con- 
sequences and  incidents  of  the  natural  rela^ 
tlon  of  parent  and  child,  when  the  adoptive 
father  declares  his  own  name  as  the  name 
by  which  he  vrishes  the  child  to  be  there- 
after known,  and  takes  it  into  his  family  to 
be  treated  as  a  child,  he  assumes  the  duties 
of  a  natural  parent,  and  is  entitled  to  its 
custody  and  services  or  earnings  as  a^inst 
all  persons,  imless  it  may  be  the  true 
parents,  when  they  have  not  consented  to 
the  adoption."  Tilley  v.  Harrison,  91  Ala. 
297,  8  South.  Rep.  802.  And  so  our  home- 
stead exemption,  deemed  so  important  as  to 
be  made  the  subject  of  constitational  and 
legislative  provision,  is  one  in  favor  of  the 
family,  and  Is  founded  in  a  spirit  of  humanity 
and  benevolence;  and  the  statutes  on  the  sub- 
ject, like  the  one  providing  for  the  adoption 
of  a  minor,  are  to  be  liberally  construed.  3 
Bride  Dig.  p.  490,  {  2;  Thomp.  Homes!  &  Ex. 
§1  47,  131.  Applying  such  construction  to 
our  homestead  and  exemption  laws,  we  hold 
that  an  adopted  child,  as  a  natural  one,  is 
entitled,  during  minority,  to  this  dalm  of 
exemption. 

7.  The  Judgment  in  this  case  is  one  of  ex- 
emption to  the  defendant  "so  long  as  said 
Maiy  J.  Scroggins  remains  a  bona  fide  resi- 
dent of  the  state  of  Alabama,"  etc.  The 
statnte  (Code,  S  2507)  and  the  constitution 
(artlde  10,  |  3)'  limit  the  exemption  as  to 
children  during  their  minority.  The  judg- 
ment entry  no  doubt  foUo-vyed  section  2537 
of  the  Code,  making  provision  for  exemption 
in  fevor  of  children  when  the  father  ab- 
sconds or  abandons  his  family,  as  was  the 

'Const  art  10,  $  3,  provides  that  the  home- 
stead of  a  family,  after  the  death  of  the  own- 
er, shall  be  exempt  from  the  payment  of  debt 
during  the  minority  of  the  children.  Code,  i 
2507,  provides  that  snch  homestead,  not  ex- 
ceeding $2,000  in  value,  shall  be  exempt  during 
svch  time. 
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case  here,  'Which  provides  that  "such  exemp- 
tions shall  continue  only  so  long  as  the  wife 
and  minor  child  or  children,  or  ^ther,  shall 
remain  bona  fide  residents  of  this  state." 
But  this  section  must  be  construed  In  pari 
materia  with  said  section  2507  and  said  arti- 
cle of  the  constltation,  and  clearly  means 
that  the  exemption  is  to  be  enjoyed  by  the 
children  during  minority  only,  If  they  remain 
bona  fide  residents  for  that  length  of  time. 
Miller  y.  Marx,  56  Ala.  322;  Hunter  v.  Law, 
68  Ala.  365;  Barber  y.  WUllams,  74  Ala.  333. 
The  Judgment  will  be  here  so  corrected,  and, 
as  corrected,  affirmed. 


W  Ala.   e>o> 

CORNISH  et  al.  r.  SXTYDAM. 
(Supreme  Court  of  Alabama.     May  2,  1888.) 

Modification  of  Buildino  Contract  —  Bfpbot. 
Where  plaintiff  contracts  to  complete  a 
house  "ready  for  occupancy"  within  60  days, 
accordinsT  to  plans  which  do  not  require  the  fin- 
ishing of  the  second  story  and  putting  on  the 
last  coat  of  paint,  the  effect  oi  a  subsequent 
contract,  ma<&  itter  the  60  days  have  expired, 
to  do  ibe  additional  work,  for  an  extra  pay- 
ment, is  to  waive,  the  original  stipulation  to 
complete  the  work  at  a  certain  time,  and  sub- 
stitute a  stipulation  for  completion  within  a 
reasonable  time. 

Appeal  from  dty  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  W.  H.  Suydam  against  W.  K. 
Coridsh  and  others  to  recover  on  a  conti^ct 
for  the  erection  of  a  house,  and  to  enforce  a 
mechanic's  lien.  Defendants  pleaded  tiie 
general  Issue,  and  also  sought  to  recoup 
damages  for  plaintiff's  faUure  to  finish  the 
contract  within  the  time  spedfled  therein. 
From  'a  Judgment  for  plaintiff,  defendants 
appeal.   Affirmed. 

Wade  &  Vaughan,  for  appellants.  W.  R. 
Houghton,  for  appellee. 

McGIiELLAN,  J.  The  contract  of  Septan- 
ber  25,  1890,  stipulated  for  the  completion 
of  the  house  "ready  for  occupancy"  within 
60  days  from  that  date,— that  Is,  by  the  24th 
day  of  November,  1890,— according  to  the 
architect's  plans  and  specifications.  It 
seems  that  these  plans  and  specifications  did 
not  provide  for,  contemplate,  or  require  the 
finishing  of  the  second  story  of  the  building 
in  respect  of  the  plastering,  casing,  and 
hanging  of  the  doors  and  windows,  wain- 
scoting, eta,  nor  that  the  last  coat  of  paint 
of  lead  and  oil  on  the  whole  exterior  of  the 
building  should  be  put  on  by  the  contractor, 
Suydam.  On  November  25,  1890,  the  day 
after  the  time  limited  in  the  first  contract 
for  the  completion  thereunder  of  the  house, 
the  parties  entered  into  another  contract, 
by  the  terms  of  which  the  contractor,  for 
an  additional  consideration,  undertook  to  do 
this  plastering,  casing,  and  hanging  doors 
and  windows,  wainscoting,  etc..  In  the  sec- 
ond stoiy,  and  "to  paint  last  coat  on  honse 
with  lead  and  oil  for  ten  ($10)  dollars  extra 
on   contract"   The  contract  h&n  referred 


to  la  manifestly  that  of  September,  1890. 
Nothing  was  said  at  the  time  of  this  sec- 
ond contract  to  the  effect  that  it  was  a 
waiver  of  the  time  stipulated  in  the  first  for 
the  completion  of  the  house;  but  the  trial 
court  properly  held  that  the  second  con- 
tract was  its^f  such  waiver,  and  that,  in- 
stead of  the  original  stipulation  In  this  re- 
gard, the  effect  of  the  last  contract  was  to 
substitute  a  stipulation  for  completion  with- 
in a  reasonable  time.  It  is  obvious  that  the 
contract  of  September  25th  did  not  provide 
for  or  contemplate  the  full  completion  of 
the  house  at  all,  but  oaly  to  the  extent  cov- 
ered by  the  specifications,  which  made  no 
provision  for  finlshlijg  the  second  story,  or 
for  putting  on  the  final  coat  of  paint  over 
the  entire  building.  The  second  contract 
was  intended  to  take  the  place  of  tlte  first, 
in  our  (pinion,  with  reference  to  what 
should  be  considered  the  completion  of  the 
building  in  the  understanding  of  the  par- 
ties; and,  being  entered  into  after  the  lapse 
of  the  original  00  days'  limitation,  and  pro- 
viding for  additional  woric  and  material 
thereafter  to  be  done  and  supplied,  thus 
necessitating  further  time  for  completion, 
the  effect  of  It  could  only  be  to  waive  the 
original  stipulation,  and  to  leave  in  the  place 
of  it  an  obligation  on  the  contractor  to  com- 
plete the  house  within  the  specifications  re- 
ferred to  In  the  first  contract,  as  added  to 
by  the  second,  in  a  reasonable  time  after 
November  25,  1890;  and  this  concludion  is 
aided  by  reference  to  the  last  clause  of  the 
second  contract,  which  provides  for  an  ex- 
tra paymrait  under  the  first  contract,  and 
whereby,  in  effect,  the  defendant,  after  he 
knew  there  would  be  a  forfeiture  by  the 
terms  of  that  contract,  which,  if  he  insisted 
upon  It,  would  reduce  the  original  contract 
price,  agreed  to  pay  the  price  so  stipulated 
and  $10  extra  thereon.  Of  ootuse,  the  par- 
ties had  a  right  to  alter  and  modtty  the  orlg'- 
inal  contract,  and  to  make  the  second  one 
by  matual  consent,  and  without  any  new 
consideration,  and  by  such  alteration  or 
new  agreement  either  expressly  or  Implied- 
ly to  waive  any  right  either  would  other- 
wise have  had.  Bobiuson  v.  Bullock,  66 
Ala.  548;  Toung  v.  Fuller,  29  Ala.  464;  Bad- 
ders  V.  Davis,  88  Ala.  367,  6  South.  Bep. 
834.  We  see  no  reason  to  disturb  the  con- 
clusions of  the  trial  Judge  on  the  auestlona 
of  tact  which  arose  on  the  trial. 
The  Judgment  is  affirmed. 


(W  Ala.  S»> 
ZBAIiT  V.  BntMINaHAM  RAILWAY  & 
BLEOTRIG  CO. 
(Supreme  Oourt  of  Alabama.     May  2,   1893.) 

Railroad  Companies— Merobr  bt  Conbolida- 
TiON— Plbadinq — Evidence — Bdffioienot. 
1.  In  an  action  fOr  personal  Injuries, 
brought  against  defendant  railroad  company  on 
the  theory  that  after  the  injuries  were  received, 
and  before  suit,  the  negligent  corporation  was 
consolidated  with  aeventl  others,  fonmng  de- 
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fendant,  which  latter  aMumed  the  liabilities  of 
the  negli^nt  corporation,  pleading  the  general 
issue,  while  admitting  the  capacity  in  which  de- 
fendant is  sued,  does  not  admit  the  merger  of 
the  wrongdoing  corporation,  b7  consolidation, 
into  defendant. 

2.  Where  the  suit  is  brought  Aagiiat  2, 
1880.  and  plaintiff  introduces  the  deed  executed 
tj  the  n^igent  corporation  to  defendant  on 
September  30,  1890,  which  recites  the  consoli- 
dation and  the  creation  of  defendant  at  some 
time,  not  specified,  before  its  date,  and  also  the 
act  of  the  legislature  authorizing  sach  consoli- 
dation, while  the  evidence  does  not  show  pre- 
cisely whether  the  consolidation  took  place  be- 
fore or  after  suit  was  brought,  yet.  with  the 
admisrion  in  the  pleading  that  defendant  wan  a 
corporation,  it  constitutes  competent  eTidence  of 
the  alleged  consolidation  l>efore  the  suit. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty;  S.  H.  Sprott,  Judge. 

Action  brought  by  Hattte  O.  Zealy  against 
the  Birmingham  Railway  &  Blectric  Ciom- 
pany  to  recover  damages  for  personal  In- 
juries alleged  to  have  been  suffered  on  ac- 
count of  negligence  of  the  Birmlngliam 
Union  Street  Railway  Company,  or  of  its 
employes.  There  was  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

Jas.  H.  Little,  for  apx>ellant.  Hewitt, 
Walker  &  Porter,  for  appellee. 

McCLELIiAN,  J.  This  action  is  for  per- 
sonal injuries  resulting  to  the  plaintiff,  Hat- 
tie  O.  Zealy,  from  negligence  on  the  part 
of  the  Birmingham  Union  Railway  Com- 
pany or  its  employes.  The  suit  is  against 
the  Birmingham  Railway  &  Electric  Com- 
pany, on  the  theory  that  after  the  Injuries 
were  received,  and  before  the  Institution  of 
the  suit,  the  negligent  corporation  was,  with 
several  other  corporations,  consolidated, 
forming  the  defendant  corporation,  which 
Iatt«r  conc«m  thereby  assumed  the  liability 
now  Bonght  to  be  enforced,  though  primarily 
It  rested  soldy,  of  course,  on  the  Birming- 
ham Union  RaUway  Company.  The  com- 
plaint la  to  be  taken  as  averring  these  facts, 
thou^  they  appear  therein  more  in  the  way 
of  casual  recital  than  afBrmatlve  and  direct 
allegation.  It  was  necessary,  obviously,  for 
the  complaint  to  avet  them,  since,  without 
the  fact  of  consolidation  before  suit  brought, 
no  cause  of  action  existed  when  the  suit 
was  brought,  and  no  recovery  could  be  had. 
Several  pleas  were  filed  by  the  defendant, 
each  of  which  presented  only  the  general  is- 
sue of  not  guilty,  and  upon  this  issue  the 
case  was  tried.  It  Is  insisted  that  the  sub- 
misslqn  of  the  cause  on  this  issue  alone 
was  an  admission  on  the  part  of  the  de- 
fendant, both  of  the  capacity  In  which  It 
was  sued,  and  of  its  responsibility  for  the 
wrongs  charged  against  the  Union  Railway 
Company,  or.  In  other  words,  that  neither 
defendant's  corporate  character,  nor  the  fact 
of  the  merger  of  the  wrongdoing  corpora- 
tion, by  consolidation,  into  the  defendant 
corporation.  Is  within  the  general  issue.  As 
to  the  first  proposition,  the  contention  Is 
sound.   The  plea  of  not  guilty  admits  the 


capacity  In  which  defendant  is  sued.  But 
from  the  fact  that  defendant  Is  a  corpora- 
tion It  does  not  follow  that  It  came  into 
existence  as  such  as  a  result  of  the  consol: 
Idatlon  of  the  Birmingham  Union  Railway 
Company  with  other  corporations.  While 
the  pleas  Interposed  are  not  to  be  taken 
as  denying  the  capacity  in  which  the  de- 
fendant is  sued,  they  do  go  In  traverse  of 
every  fact  alleged  In  the  complaint  which 
Is  essential  to  the  existence  and  enforce- 
ment of  the  claim  advanced,  so  far  as  the 
misconduct  charged  against  the  Union  Rail- 
way Company,  and  defendant's  responsible 
connection  therewith,  are  concerned. .  As 
has  been  said  by  this  court,  "this  form  of 
defense  goes  *  •  •  in  traverse  of  the  mis- 
conduct resulting  In  Injury,  which  (or  liabil- 
ity for  which)  the  complaint  Imputes  to  the 
defaidants,— the  facts  out  of  which  the  lia- 
bility arises."  Railroad  Co.  v.  Trammel], 
93  Ala.  350,  9  South.  Rep.  870.  The  com> 
plaint  shows  that  the  defendant  corporation 
did  not  commit  the  wrongs  counted  on. 
Had  It  simply  averred  these  wrongs  as  bb- 
Ing  committed  by  another  corporation,  the 
consequent  injury,  and  that  defendant  was 
a  corporation.  It  clearly  would  have  pre- 
sented no  cause  of  action  against  the  part^ 
sued.  That  party's  UabUlty  for  the  wrongs 
of  the  negligent  corporation  arose,  If  at  all, 
from  the  fact  that  It  succeeded,  by  process 
of  consolidation,  to  the  assets  and  liabilities 
of  the  wrongdoing  company;  and  the  fact 
of  such  consolidation  was  necessary  to  be 
alleged,  was  denied  by  the  plea  of  the  gen- 
eral issue,  and,  of  consequence,  was  neces- 
sary to  be  proved  by  the  plaintiff. 

The  trial  court  held  that  there  was  no 
evidence  adduced  which  tended  to  prove 
that  the  Birmingham  Union  Railway  Com- 
pany had  been  merged  into  the  defendant 
corporation  before  suit  brought,  and  upon 
this  theory  gave  the  affirmative  charge  for 
the  defendant  The  record  leaves  no  room 
for  doubt  that  the  defendant  company  be- 
came a  corporation  by  the  name  of  the 
Birmingham  Railway  &  B^ectric  Company 
at  some  time  prior  to  the  act  of  February 
12,  1891,  by  and  through  a  consolidation  of 
several  then  existing  corporations,  one  of 
which  was  the  Birmingham  Union  RaUway 
Company,  which  in  April,  1890,  inflicted  the 
injuries  complained  of.  This  fully  appears 
by  an  act  approved  February  12,  1891,  en- 
titled "An  act  to  confirm,  amend,  and  en- 
large the  charter  of  Birmingham  Railway 
and  Electric  Company,  and  to  ratify  and 
confirm  the  consolidation  of  the  Bessemer 
and  Birmingham  Railroad  Company  with 
othw  corporations  therehi  named,"  which, 
after  redtlng  that  under  and  by  virtue  of 
the  provisions  of  section  IS  of  "An  act  to 
confirm,  amend,  and  enlarge  the  charter  of 
the  Bessemer  Dummy  Line,  and  to  change 
the  name  thereof,"  approved  February  19, 
1888,  the  Bessemer  St  Birmingham  Railroad 
Company  has  united  and  consolidated  Its 
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rallroada  and  francMses,  rights,  and  privi- 
leges with  the  railroads,  franchises,  rights, 
and  privileges  of  the  Birmingham  Union 
Railway  Company,  the  Bnsley  Railway,  and 
of  the  Birmingham  Electric  Company,  cor- 
porations organized  imder  the  general  laws 
of  the  state;  that  by  such  consolidation 
and  amalgamation  "the  said  four  corpora- 
tions did  form  one  general  corporation,  im- 
der the  name  and  style  of  Birmingham  Rail- 
way and  Electric  Company;"  and  further 
setting  forth  the  terms  of  said  consolidation, 
and  the  manner  In  which  It  was  eftected, 
etc., — ^proceeds  to  ratify  and  confirm  the 
same  in  all  respects,  and  to  provide  "tliat 
all  the  rights,  powers,  and  franchises,  at 
the  time  of  such  consolidation,  belonging  to 
each  and  aU  of  said  corporations  so  consol- 
idating, and  their  lights  and  interest  in 
and  to  every  species  of  property,  are  by 
virtue  of  said  consolidation  declared  to  be 
transferred  to  and  vested  in  the  Birming- 
ham Railway  and  Electric  Company,  with- 
out any  other  deed  or  transfer,"  etc.,  with 
a  proviso  that  "all  the  debts,  liabilities,  and 
duties  of  each  and  all  the  said  consolidating 
corporations  shall  attach  to  said  consolidat- 
ed company,  and  be  enforced  from  the 
same,  to  the  same  extent  and  in  the  same 
manner  as  If  such  debts,  liabilities,  and  du- 
ties had  been  originally  Incurred  by  it" 
Acts  1890-91,  pp.  584-587.  This  statute  was 
adduced  in  evidence.  So  also  was  a  deed 
executed  by  the  Birmingham  Union  Rail- 
way Company  to  the  Birmingham  Railway 
&  Electric  Company  on  September  30,  1890, 
which  recites  the  consolidation  referred  to 
in  the  act,  and  the  creation  thereby  of  tiie 
last-named  corporation  at  some  time,  not 
specified,  prior  to  its  date,  and  in  terms 
conveys  to  the  consolidated  company  all 
the  rights,  privileges,  franchises,  and  prop- 
erty of  the  grantor,  and  among  other  prop- 
erty the  line  of  street  railway  upon  which 
the  plaintiff  was  Injured.  This,  the  act  of 
assembly  and  the  deed,  was  unquestionably 
evidence  that  the  defendant  became  a  cor- 
poration under  and  by  the  name  of  the 
Birmingham  Railway  &  Electric  Company 
by  consolidation  betwe^i  the  Birmingham 
Union  Railway  Company  and  the  other 
named  corporations  prior  to  September  30, 
1890.  The  fact  of  incorporation,— In  other 
words,  the  manner  In  wUch  It  was  effected, 
—the  name  of  the  consolidated  company, 
and  Us  responsibility  for  the  wrongs  of  the 
consolidating  companies,  are  shown  by  this 
evidence.  What  this  evidence  does  not 
show  Is  the  precise  date  at  which  the  con- 
solidation took  place,  not  whether  it  was 
prior  or  subsequent  to  August  2,  1890,  when 
this  suit  was  instituted.  But  while  the  pleit 
of  the  general  Issue  does  not  admit  the  re- 
sponsibility of  the  defendant  for  the  negli- 
gence of  the  Birmingham  Union  Railway 
Company,  and  does  not,  of  itself,  admit  that 
the  defendant  corporation  was  the  result  of 
a  consolidation  between  that  particular  com- 


pany and  others,  it  does  admit  that  on  Au- 
gust 2,  1890,  when  the  suit  was  broui^t, 
the  defendant  was  a  corporation  by  the 
name  and  style  of  the  Birmingham  Railway 
&  Electric  Company.  And  the  confirmatory 
statute  and  the  deed  we  have  referred  to 
go  to  show  that  It  became  such  corporation 
by  the  consolidation  of  the  negligent  corpo- 
ration with  others;  and  the  admission  of 
the  plea,  with  the  facts  thus  shown,  taken 
together,— the  one  as  showing  that  the  de- 
foidant  efxlsted  as  a  corporation  by  tbl» 
name  prior  to  suit  brought;  the  other,  as 
showing  that  this  corporate  existence  and 
name  were  acquired  by  this  consolidation,— 
clearly.  In  our  opinion,  constituted  compe- 
tent evidence  of  the  alleged  consolldatioa 
prior  to  the  Institution  of  the  suit  The 
trial  court  erred,  therefore.  In  giving  the 
general  affirmative  charge  for  the  defendant 
on  the  assumption  of  the  nonexistence  o£ 
such  evidence. 

The  other  questions  urged  upon  our  atten- 
tion need  not  arise  on  another  trial,  and 
we  will  not  pass  upon  them. 

Reversed  and  remanded. 


(99  Ala.  4m) 
WALLIS  TOBACCO  CO.  t.  JACKSON. 
(Supreme  Court  of  Alabama.     Mi&y  2,  1883.) 

Salbs  t«  Aobsts— Actions  against  Pmscipal— 

BUKDEN  OF  PuOOr. 

In  an  action  against  a  prindpal  to  re- 
cover the  value  of  goods  sold  to  an  a^ent  for 
use  in  an  hotel,  the  burden  is  on  plaintiff  to 
show  that  the  goods  sold  are  of  such  character 
as  the  nature  of  the  busmess  authorized  the 
agent  to  purchase. 

Appeal  from  dty  court  of  Birmingham; 
William  W.  Wllkerson,  Judge. 

Assumpsit  by  the  Wallis  Tobacco  Company 
against  J.  F.  B.  Jadcson.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

The  plaintiff  Introduced  as  a  witness  in  its 
behalf  one  J.  W.  Wallis,  who  was  president 
of  the  plaintiff,  and  who  testified  that  be- 
tween August  26,  1889,  and  October  26,  1889, 
W.  E.  Yancey  purchased  from  the  plaintiff 
a  bill  of  goods  for  and  to  be  used  tn  the 
Magic  City  Hotel,  in  the  olty  of  Birmingham; 
that  when  the  goods  were  sold  he,  the  wit- 
ness, sold  them  upon  the  faith  that  he  was 
selling  to  one  L.  W.  McCants,  as  the  ag&xt 
>f  the  defendant;  that  said  Yancey  in- 
formed the  witness  that  McCants  was 
running  the  hotel  for  and  as  the  agent 
of  the  defendant,  and  that  he,  McCants,  was 
purchasing  the  said  goods  as  his  agent;  and 
that  thereupon  the  plaintiff  sold  the  goods 
upon  credit  of,  and  the  same  were  charged 
upon  the  books  of  said  company  to,  McCants, 
as  agent  for  the  defendant.  Said  W.  E. 
Yancey  was  Introduced  as  a  witness,  and 
corroborated  the  witness  Wallis  as  to  the 
manner  in  which  the  goods  were  ordered 
from  the  company.  L.  W.  McCants,  who 
was  Introduced  as  a  witness  for  the  plain- 
tiff, testified,  among  other  things,  that  tor 
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the  purpose  of  preventing  garnishments  be- 
ing made  against  his  customers,  which  would 
neoeositate  the  giving  up  of  his  hotel,  the 
defaidant  agreed  vrith  the  said  McCants  that 
the  ttotxi  should  be  ran  In  the  name  of  Lu  W. 
HcCants,  agent  for  the  defendant;  and  the 
agreement  further  provided  as  to  how  the 
money  due  HcCants  frcwa  the  railroad  for 
tKtardlng  certain  hands  should  be  deposited 
with  the  American  National  Bank.  Said  Mo- 
Cants  further  testifled  that  after  said  ar- 
rangement between  himself  and  the  defend- 
ant be  deposited  said  money  In  the  bank  to 
the  credit  of  McCants,  agent  of  J.  F.  B. 
Jackson,  and  that  be  ran  the  said  hotel  In 
the  name  of  Li.  W.  McCants  as  agent  The 
defoidant.  Introduced  as  a  witness  In  his 
own  behalf,  testifled  that  he  had  no  interest 
In  said  hotel  business  at  the  time  <^  the 
trial,  and  had  never  had  any,  except  be 
held  a  mortgage  against  said  McCants;  that 
he  had  not  at  any  time  authorized  said  Mc- 
Cants to  mn  the  hotel  In  his  (defendant's) 
name;  that  he  did  not  go  about  the  hote^ 
and  did  not  know  that  he  was  being  held 
out  to  the  woild  or  to  any  one  as  the  man- 
ager of  said  hotel;  and  that  he  had  no 
knowledge  that  the  bobA  was  being  run  in 
the  name  of  li.  W.  McCants  as  agent  The 
defendant  further  testifled  that  the  agree- 
ment between  him  and  McCants  was  made 
simply  as  a  friend,  to  help  McCants  out  of 
his  trouble,  and  the  fBxst  of  the  agreement 
was  that  he  would  Instruct  the  railroad  to 
pay  the  money  due  MoCants  every  month  for 
the  board  of  Its  employes,  and  to  pay  the 
same  unto  "Ij.  W.  McCants  as  his  agent" 

James  H.  Little  and  Lane  &  Whlte^  for  ap- 
pellant Hewitt,  Walker  &  Porter,  for  ap- 
pellee. 

HEAD,  J.  The  evidence  In  this  case  whol- 
ly fails  to  show  that  the  goods  for  the  price 
of  which  this  suit  Is  brought  were  leosMia- 
bly  neoeasaiy  for  the  uses  and  purposes  of 
of  tlie  hotel  which  it  Is  claimed  McCants  was 
ocKiducting  as  agent  for  the  defendant,  or 
that  they  were  such  goods  as  were  customarily 
used  in  the  business  of  an  hotel,  or,  indeed, 
that  they  were  used  at  ail  in  the  business  of 
the  paiUcnlar  hoteL  For  aught  the  evidence 
disdoees,  they  may  have  consisted  of  a 
stock  of  general  merdiandlse,  or  agricultural 
implements,  or  some  other  commodities,  hav- 
ing no  use  or  place,  either  by  custom  or  n*- 
cessity,  in  the  business  of  an  hotel.  If  Mc- 
Cants was  conducting  the  hotel  as  agent 
for  the  defendant,  as  contended,  and  as 
such  was  authorised  to  purchase  supplies  on 
credit,  his  agency  extended  no  further 
than  the  rlj^t  to  purchase  such  supplies  as 
were  reascMiably  adapted  to,  or  customarily 
used  In,  a  business  of  that  kind;  and  it  is 
the  duty  of  the  party  selling,  under  such 
drcnmstances,  to  know  that  the  goods  sold 
are  of  sooh  diaracter  as  the  nature  of  the 
bustnesB  authorized  the  agent  to  purohaae; 


and  in  a  suit  against  the  principal  for  the 
price  the  burden  Is  on  him  (the  seller)  to 
prove  the  fact  See  1  Amer.  &  Eng.  Enc. 
Law,  pp.  363,  364,  and  notes.  This  principle 
is  invoked  by  the  defendant's  couns^  and, 
as  we  read  Ihis  record,  we  can  see  no  escape 
from  its  proper  application  to  this  case.  It 
is  unnecessary  to  consider  the  other  questions. 
The  Judgment  of  the  city  court  is  afBrmed. 


(W  AU.  tfO) 
HOWARD  V.  TAYLOR. 

(Supreme  Court  of  Alabama.     April  28,  1803.) 

IhsTBDCTIOXS  —  BAht  —  BUK4.CB    OF  CONTRACT  — 

Hbasi'kb  of  Dahaobs  — Evidbncb— Bdbden  or 
Fboof. 

1.  A  cliarge  which,  in  effect,  asaerta  no 
more  than  tliat  if  plaintiS  has  eBtablished  the 
material  averments  of  the  complaint,  he  ia  en- 
titled to  recover,  ia  not  erroneoua. 

2.  In  an  action  to  recover  for  an  alleged 
breach  of  a  contract  entered  into  by  defendant 
on  sellinK  hla  business  to  plaintiff,  nnder  which 
he  agreed  not  to  carry  on  a  similar  business  in 
the  same  town,  evidence  that  plsdntifl's  buai* 
nesa  had  fallen  off  greatly  after  defendant 
opened  up  another  place,  and  that  defendant's 
old  cuatomera  returned  to  him,  does  not  fnruiah 
aofficient  data  by  which  damages  can  be  esti- 
mated, and  on  such  evideuce  he  would  only  be 
entitled  to  nominal  damages. 

3.  A  charge  that  when  plaintiff  and  defend- 
ant each  testify  in  a  caae,  and  contradict  each 
other  on  material  points,  and  neither  is  corrob- 
orated by  other  circumstancea  or  evidence,  and 
are  equally  credible  and  worthy  of  belief,  the 
verdict  should  be  for  defendant,  is  erroneous. 

4.  A  charge  predicated  on  a  fact  onaup- 
ported  by  any  evidence  la  erroneous. 

Appeal  from  circuit  court,  Morgan  coun- 
ty;  H.  C.  Speake,  Judge. 

Action  by  William  T.  Taylor  against  Frank 
A.  Howard  to  recover  for  an  alleged  breach 
of  a  contract  of  eal&  There  was  judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

The  original  complaint  was  demurred  to, 
and  defendant  assigns  six  grounds  of  de- 
murrer. The  court  sustained  the  Ist,  4th, 
and  5th  grounds  of  demurrer,  and  overruled 
the  2d,  3d,  and  6th.  Thereupon  the  plain- 
tiff amended  his  complaint  by  adding  an- 
other count  Issue  was  Joined  thereto  on 
tue  plea  of  the  general  issue.  The  plaintiff, 
being  examined  as  witness  in  his  own  be- 
half, testifled  that  in  February,  1887,  he  pur- 
chased from  the  defendant,  who  was  a  re- 
tail llgoor  dealer  in  the  city  of  Decatur, 
Us  bar  fixtures  and  good  will  in  the  busi- 
ness, and  that  In  the  trade,  and  as  a  part 
tnereof,  Howard  agreed  not  to  engage  in 
the  saloon  business  in  the  city  of  Decatur, 
but  promised  to  remove  his  stock  of  wines, 
whiskies,  and  liquors  to  Limestone  county, 
and  to  cancel  and  give  up  his  license,  and 
not  use  them  any  more  In  Decatur;  that 
the  price  paid  was  $1,400;  that  the  bar 
fixtures  were  worth  (450;  and  that  he  had 
offered  $1,000  for  the  bar  fixtures  and  stand 
to  the  defendant,  but  he  declined  to  acc^t 
it;  saying  tiiat  he  had  recenOy  purchased 
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his  llcenae  for  the  year,  and  estimated  It  at 
that  timp  to  be  worth  9350.  Plalntifl  fur- 
ther testifled  that  finally  he  told  the  de- 
fendant that  he  should  not  lose  the  license, 
and  agreed  to  pay  him  $1,400  for  the  bar 
and  fixtures,  good  will  and  stand,  and  the 
license  and  some  other  property.  The  tes- 
timony of  the  defendant  was  In  conflict  with 
that  of  the  plaintiff,  in  reference  to  his  agree- 
ing not  to  engage  In  the  retail  liquor  busi- 
ness again  In  Decatur,  and  as  to  hla  selling 
.him  the  license.  It  was  further  shown  in 
evidence,  and  admitted  by  the  defendant, 
that  he  did  engage  in  businem  in  Deca- 
tur, and  the  testimony  was  to  the  effect 
that  by  so  doing  the  defmdant  greatly  In- 
jured him.  The  defendant  introduced  two 
witnessee  who  testified  ttiat  a  few  days  aft- 
er the  purchase,  and  after  the  defendant  had 
opened  up  business  again,  plaintiff  stated 
*liat,  whOe  the  defendant  had  not  agreed  not 
to  again  engage  in  the  liquor  business  in  Deca- 
tur, It  was  imderstood  that  he  would  not. 
On  cross-examination  e&di  of  these  witnesses 
stated  "that  it  was  possible  that  plaintiff 
■aid  to  them  that  he  had  no  written  con- 
tract with  the  defendant  not  to  open  up 
in  Decatur  again."  The  defendant  request- 
ed the  following  written  charges,  each  of 
whldi  was  refused  by  the  court:  (1)  "Nom- 
inal damages,  in  this  case,  would  be  six 
cents,  or  other  inconsiderate  sum."  (2)  "Ton 
are  bound  to  weigh  the  testimony  of 
both  Howard  and  Taylor,  and  give  it  such 
credence  as  you  thlnic  It  entitled  ta  Ton 
must  reconcile  it,  if  you  can,  and,  if  yon 
cannot  reconcile,  then  your  Terdict  should 
be  tor  the  defendant"  (3)  "When  plalntifl 
and  defendant  each  testify  in  a  case,  and 
contradict  eadi  other  on  material  points, 
and  neither  Is  corroborated  by  other  dr- 
enmstances  or  STidoice,  and  are  equally 
credible  and  worthy  of  belief,  then  your 
verdict  should  be  for  defendant"  (4)  "If 
yon  believe  the  witnesses  are  equally  cred- 
ible, and  equally  worthy  of  belief,  then  the 
plalntifl  In  thia  case  has  not  established  m» 
case  by  tiiat  measure  of  proof  wlilch  the 
law  leqalreSk  and  your  verdict  should  be  for 
defoidant"  (ji)  "If  you  believe  from  the 
evidence  that  Taylor  made  a  hard  bargain, 
and  the  defendant  a  good  baii^dn,  then  the 
plaintiff,  Taylor,  cannot  be  reimbursed  in 
this  action  for  the  amount  of  difference  be- 
tween a  reasonable  value  of  the  articles 
purchased  and  the  contract  price."  (6)  "If 
you  believe  from  the  evidence  that  diere  was 
a  sale  of  the  license  by  Howard  to  Taylor, 
this  would  have  been  a  sale  contrary  to  law, 
and  plalntifl  could  not  recover  for  it"  (7) 
"T^e  use  of  the  llcenae  by  Howard  entailed 
no  loss  upon  Taylor,  and,  for  said  use,  Tay- 
lor cannot  re<^ver."  (8)  "I  charge  you,  gen- 
tlemen of  the  jniy,  that  there  is  no  evidence 
before  you  of  any  damages  sustained  by 
plaintiff  by  reason  of  defendant  again  en- 
gaging in  bosineas."  (9)  "If  you  believe  from 
tiM  evldenoe  that  Uieie  is  donbt  and  uncer- 


tainty to  the  qnestlon  of  the  sale  of  the  good 
will  by  Howard  to  Taylor,  then  the  fact  ot 
the  sale  of  the  good  will  must  be  found 
against  the  pUilntifl."  (10)  "Tho  burden  of 
proving  that  there  was  a  sale  of  the  good 
will  in  this  case  is  upon  Taylor,  and  If  yoa 
believe  that  the  evidence  is  equally  balanced 
on  this  itoint,  and  the  witnesses  are  equally 
credible,  your  verdict  must  be  for  the  de- 
fendant" 
Harris  &  Eyster,  for  appellant 

HEAD,  J.  When  the  ooort  sustained  sever- 
al of  the  grounds  of  demurrer  to  the  original 
complaint  that  complaint  not  being  amend- 
ed, necessarily  went  out  of  court  The  fSct 
that  the  court  overruled  the  2d,  3d,  and  0th 
grounds  of  the  demurrer  can  be  regarded  as 
no  more  than  a  suggestion  to  the  parties  that 
the  objections  specifically  urged  by  these  as- 
signments were  not  well  taken,  l^e  case 
was  therefore  tried  <»i  the  new  count  which 
was  filed  by  way  of  amendment  The  over- 
ruling the  three  grounds  of  demurrer  cannot 
be  assigned  as  error  here. 

There  was  no  error  in  the  first  charge  given 
by  the  court  at  the  instance  of  the  plalntifl. 
The  complaint  sets  forth  a  good  canse  of  ac- 
tion. This  charge.  In  effect  asserts  no  more 
llian  that  If  the  idalntlff  has  established,  to 
the  satlsfaotion  of  the  Jury,  the  material 
averments  of  the  oomolaint  he  Is  oititled  to 
recover. 

The  second  charge  given  for  plaintiff  was 
erroneous.  The  theory  of  the  plalntUTs  case 
Is  that  he  pundiased  the  bar  and  fixtures  and 
lease  from  defendant  together  with  the  good 
will  of  the  business  defendant  was  then  car- 
rying on,  and  in  conslderaticm  thereof  paid 
him  $1,400,  and  defendant  agreed  not  to  en- 
gage in  a  similar  business  in  Decatur.  In  es- 
timating the  value  of  this  purchase,  and  de- 
termining the  contract  price,  it  was  oaaaHA- 
ered  tiiat  defendant  had  expended  $390  for  a 
license  to  engage  in  the  business  being  dis- 
posed of,  and  allowance  was  made  therefor, 
by  way  of  addition  to  the  value  of  the  goods; 
and,  aooordlng  to  plalntUTs  contention,  the 
license  was  to  be  canceled,  and  not  to  be  used 
again.  The  transacttmi  in  reference  to  the 
license  was  no  more  than  an  element  entering 
Into,  and  considered  by  the  parties  in  the  de- 
termination of,  the  value  of  the  purchase  plain- 
tiff was  negotiating  for,  and  the  price  he  should 
agree  to  pay,  and  into  the  agreement  defend- 
ant made,  if  he  made  such,  not  to  again  oi- 
gage  In  the  like  business.  There  was  no  sale 
and  purchase  of  the  license.  There  could 
have  beox  non&  This  is  not  an  action  for 
hreacfa  of  a  contract  of  sale  of  tiie  license. 
No  such  action  would  lie.  The  case,  from 
pIolntUTs  standpoint  is  simply  one  of  a  pur- 
chase of  the  fixtures,  eta,  at  the  gross  agreed 
price  of  $1,400,  defendant  agreeing  to  abstain 
from  engaging  In  a  oompetitive  busineaa. 
This  Is  demonstrated  by  the  cmnploint  itself. 
The  amount  imld  therefor  can  exert  no  infln- 
vjgta  the  question  at  the  extent  aad 
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amonnt  of  damage  plaintiff  suffered  by 
tbe  breach  of  the  agreement  not  to  again  rn- 
gage  In  bnslneBs.  Those  damages  mnst  be 
determined  by  other  criteria.  The  only  eTl- 
dence  touching  the  measnre  of  damage  plain- 
tiff sustained  by  reason  of  the  alleged 
breaches  is  contained  in  his  statonent,  as  a 
witness,  that  "his  business  fell  off  very  great- 
ly after  Howard  opened  up,  on  the  comer  of 
Bank  and  Market  streets,  and  that  Howard's 
old  customers  followed  him  to  that  place,  and 
did  not  deal  with  the  witness."  It  is  perfect- 
ly manifest  that  this  fomlsbes  no  data  by 
vhl<^  the  jury  could  possibly  arrlye  at  the 
amount  ol  plaintiff's  damage  Tbe  proof 
must  go  further  than  this,  In  order  to  reoovet 
more  than  nominal  damages.  1  Sedg.  Dam. 
(Sth  Ed.)  H  182,  254.  The  let,  5th.  and  8th 
diargea  requested  by  defendant  should  there- 
fore bave  beoi  given. 

Tbe  2d,  8d,  and  4th  charges  Incorrectly 
state  the  role  as  to  burden  of  prool 
They  are  efforts  to  state  the  general  role  that 
where  all  the  evidence  which  favors  the 
plaintiff,  and  all  which  favors  the  defendant, 
are  found,  when  considered  together,  to  be 
equally  balanced,  tbe  jury  must  find  against 
the  p&riy  cm  whom  rests  the  burden  of  proof; 
but  they  fall  short  of  It,  for  reasons  too  ob- 
vious to  require  discussion. 

Charge  6,  requested  by  defendant,  was 
property  refused.  There  was  no  sale  of  tbe 
Ucense. 

Cbaxge  7  is  tautamoont  to  saying  tliat,  if 
def  endaqit  carried  on  the  business  which  It  is 
alleged  he  agreed  not  to  carry  on,  the  plain- 
tiff cannot  recover.  It  was  properly  refused. 
If  the  plaintiff  proved  his  case  to  the  satis- 
&ctl(m  of  the  jury,  he  was  entitled  to  recover 
nominal  damages,  there' b^ng  no  evidence  of 
snbBtantlal  damage. 

We  have  recently  decided,  la  several  cases, 
that  oharge  8  exacts  too  high  a  measure  of 
^root.   It'  was  properly  refused. 

Gharge  10  pretermits  all  right  of  recovery 
by  idahitlff  for  the  alleged  breach  not  to 
again  engage  In  the  business  in  Becator,  and 
was  properly  refused.  For  the  errors  men- 
tioned  the  judgment  Is  reversed,  and  tbe 
cause  remanded. 

(M  AU.  83t)      

OOTSSa.  V.  SOHENINO. 
(Supreme  Court  of  Alabama.     May  2,  1888.) 

EnCTHBNT— TiTLB  TO  SOSTAIM  —  NONSUIT  — BlLL 

OF  Exceptions— Rbview  —  Bvidbwcb  —  Cbbti- 

nzD  COPIBS— SuvriCIBNOT  OV  CBRTiriOATS. 

1.0ode^  {  2768,  authorizing  a  plaintiff  to 
suffer  a  nonsuit,  and  by  bill  of  axo^tiona  re- 
serve for  review  adverse  rulings  of  the  trial 
court,  does  not  extend  to  mlings  on  demnrrers 
to  pleadings. 

2.  A  certificate  by  the  register  of  the  chan- 
cery court  that  "the  foregoing  pages  from  one 
to  thirty-seven.  Inclusive,  contain  a  full,  true, 
and  correct  transcript  of  said  papers  in  the 
cause  of  [giving  the  title]  in  said  diancery 
court,  and  of  the  proceedinra  of  said  court  up-, 
on  the  same,"  sufficiently  shows  the  transcript 
to  contain  all  the  proceedings  had  in  the  case 
to  authorize  its  admission  m  evidence  thereof. 


3.  In  ejectment,  where  the  evidence  shows 
that  at  the  commencement  of  the  action  plain- 
tiff was  restrained  by  an  injunction  from  tak- 
ing possession  of  the  land,  a  nonsuit  Is  proper, 
though  he  had  the  legal  title,  and  the  injunction 
was  dissolved  before  trial,  as  in  such  action 
plaintiff  can  recover  only  on  rights  existing  at 
the  commencement  of  smt. 

Appeal  from  circuit  court,  Cullman  coimty; 
H.  C.  Speake,  Judge. 

Statutory  ejectment  by  Mollle  M.  Cofer 
against  Christopher  Schening.  Defendant  had 
judgment,  and  plaintiff  appeals.   Affirmed. 

This  action  was  commenced  October  SO, 
1888.  The  defaidant  pleaded  the  general 
issue,  and,  by  special  plea,  that  at  the  time 
of  the  commencement  of  this  suit  the  plalndrt 
was  restrained  from  the  possession  of  the 
premises  sued  for  by  writ  of  Injunction  1»> 
sued  in  a  cause  tben  pending  in  the  chancery 
court  of  Cullman  county,  in  which  the  said 
Christopher  Schening  was  complainant  and 
Mollle  M.  Cofer,  plaintiff  here,  was  defend- 
ant; that  said  Injimction  was  Issued  and 
served  on  January  13,  1888.  Upon  the  trial 
of  the  cause,  as  is  shown  by  the  bill  of  ex- 
ceptions, the  plaintiff  introduced  in  evidence 
three  promissory  notes,  and  a  mortgage  made 
to  secure  the  same,  which  conveyed  tbB  land 
here  sued  for,  which  were  executed  by  Chris- 
topher Schening  and  his  wife  to  one  Baxter 
ShemweU.  The  notes  and  mortgage  were 
executed  on  May  12,  1887,  and  on  the  same 
day  they  were  transferred  by  indorsement 
on  the  back  of  each  by  Baxter  Shemwell 
to  Mrs.  Mollle  M.  Cofer,  philntiff  In  this 
suit  The  defendant  offered  In  evidence  the 
transcript  from  tbe  chancery  court  at  Cull- 
man county,  Ala.,  showing  that  on  January  . 
12,  1888,  the  defendant,  Christopher  Schen- 
ing, and  others  filed  a  bill  in  the  chancery 
court  against  Mary  M.  Cofer,  the  plaintiff 
in  this  suit,  and  Baxter  ShemweU.  The  pur- 
pose of  the  bill  was  to  cancel  the  notes  and 
mortgage  above-  described  on  tbe  ground  of 
fraud  In  their  procurement,  and  the  plaintiffs 
prayed  for  an  injunction  to  enjoin  the  sale 
of  the  property  involved  In  this  suit  The 
certificate  of  said  transcript,  which  was  duly 
signed  by  the  register,  was  in  the  follow- 
ing language:  "I,  Ghos.  J.  Brown,  register 
In  chancery  in  and  for  said  county  and 
state,  herel^  certify  that  the  foregoing  pages 
from  one  (1)  to  thirty-seven,  (37,)  inclusive, 
contain  a  fall,  true,  and  correct  transcript 
of  said  papers  in  the  cause  of  Christ  Schen- 
ing et  al.  V.  Mollle  M.  Cofer  et  al.  In  said 
chancery  court,  and  of  the  proceedings  of 
said  court  upon  the  same.  Witness  my  hand 
this  22d  day  of  July,  1891."  The  plaintiff 
objected  to  the  introduction  of  said  tran- 
script because  the  proceedings  shown  therein 
were  illegal,  irrevelant,  and  immaterial,  and 
because  the  certificate  did  not  show  that  it 
was  a  full,  complete,  and  correct  transcript 
in  said  catise.  The  court  overruled  this-  ob- 
jection, and  plaintiff  duly  excepted  The 
transcript  so  introduced  in  evidence  showed 
that  Die  order  of  the  register  (tf  the  dhanvt^iy 
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coort  of  Cnllman  county  for  the  Issaanoe 
of  a  writ  of  Injuncaon  prayed  for  In  the 
bill  was  made  by  "Samuel  E.  Green,  judge 
of  the  criminal  court  of  Jefterson  county, 
Alabama."  The  plaintiff  objected  to  this 
order,  "because  the  same  was  not  made  by 
any  officer  authorized  under  the  laws  of  Ala- 
bama to  grant  an  Injunction."  The  court 
overruled  this  objection,  and  the  plaintiff 
excepted.  The  testimony  for  the  defendant 
farther  tended  to  show  that  on  January  13, 
1888,  a  writ  of  Injunction  was  Issued  by  the 
register  In  chancery  of  the  county  of  Gull- 
man,  after  the  execution  of  a  bond,  In  accord- 
ance with  the  order  of  Samuel  B.  Green, 
Judge,  as  aforesaid,  and  that  the  same  was 
served  on  the  date  of  its  Issuance.  It  was 
further  shown  that  on  November  17,  1888, 
the  chancellor  granted  the  motion  of  the  de- 
fendant in  the  above-stated  chancery  suit, 
and  disserved  the  temporary  Injunction  upon 
the  denials  of  the  answer;  and  that  on  May 
3,  1800,  the  bill  of  complaint  was  dismissed 
out  of  the  chancery  court  The  cause  was 
tried,  as  is  shown  by  the  bill  of  exceptions, 
at  an  adjourned  term  of  the  circuit  court  of 
Cullman  county,  and  was  held  from  July  20 
to  July  25,  1891.  Upon  the  introduction  of 
aU  the  evidence,  the  court,  upon  Its  own 
motion,  stated  to  the  attorneys  of  the  de- 
fendant "that,  in  order  to  sustain  the  action 
of  ejectment,  plaintiffs,  at  the  conmience- 
ment  of  the  suit,  must  not  only  have  the 
legal  title,  but  must  have  the  right  to  the 
possession;  and,  it  appearing  from  the  evi- 
dence that,  at  the  commencement  of  this 
suit,  plaintiff  was  enjoined  from  Interfering 
with  the  possession,  if  the  defendant  would 
ask  the  general  charge,  he  would  give  It" 
Thereupon  the  defendant  requested  the  gen- 
eral charge  in  his  behalf.  To  this  action  of 
the  court  plaintiff  duly  excepted,  and  then 
took  a  nonsuit,  with  the  privilege  of  pre- 
senting a  bill  of  exceptions.  There  were 
many  mllngs  of  the  court  .upon  the  plead- 
ings, but  the  opinion  of  this  court  renders 
It  unnecessary  to  notice  tbem  In  detail. 

W.  T.  li.  Gofer,  for  appelant  Geo.  H. 
Parker,  for  appelleo. 

STONE,  a  J.  The  statute  (Code,  f  2769) 
authorizing  a  plaintiff  to  suffer  a  nonsuit 
and  by  bill  of  exceptions  reserve  adverse 
rulings  of  the  trial  court  for  revision  ta 
this  court,  has  been  uniformly  construed  as 
restricting  such  power  to  those  mllngs  and 
decisions  which  are  the  proper  matter  of  a 
bill  of  exceptions,  and  which,  without  such 
bill,  cannot  properly  appear  of  record.  It 
does  not  extend  to  rulings  and  decisions  on 
demurrers  to  pleadings,  which,  of  necessity, 
form  part  of  the  record.  3  Brick.  Dig.  678. 
The  assignments  of  error  which  refer  to 
the  rulings  of  the  court  on  demurrers  to 
the  pleadings  are,  of  consequence,  not  now 
before  us  for  revlsl(m. 

It  may  be  that  the  oerttflcate  of  the  regis- 


ter authenticating  the  transcript  of  tiie  rec- 
ord from  the  chancery  court  is  not  very 
formal  or  technical.  Fairly  and  reasonably 
construed,  it  affirms  that  the  transcript  con- 
tains a  full,  true,  and  correct  copy  ot  all 
the  proceedings  had  in  the  court  of  chancery, 
and  all  the  orders  and  decrees  rendered  In 
the  particular  cause.  This  satisfied  all  the 
requirements  of  the  law,  and  the  objection 
to  the  introduction  in  evidence  of  the  tran- 
script was  properly  overruled.  Carglle  ▼. 
Bagan,  65  Ala.  287;  Clements  T.  Fearce,  63 
Ala.  286. 

The  act  establishing  the  criminal  court 
of  Jefferson  county  In  express  words  confers 
on  the  judge  of  the  court  the  like  power 
and  authority  to  issue  writs  of  injunction 
which  Is  conferred  upon  the  judges  of  the 
circuit  cotirts.  Pamph.  Acts  1886-87,  p.  836, 
8  6.  Similar  statutes  conferring  such  au- 
thority and  power  on  inferior  courts,  lim- 
ited tn  general  jurisdiction  to  i>artlcular 
counties,  have  been  construed  as  conferring 
the  power  and  authority  to  issue  such  writs, 
or  grant  orders  for  the  issue  thereof,  return- 
able into  any  court  of  the  state  having  Juris- 
diction. East  &  W.  R.  Co.  V.  East  Tennes- 
see, V.  &  G.  K.  Co.,  75  Ala.  276.  If,  in  the 
present  case,  an  inquiry  into  the  power  and 
authority  of  the  judge  of  the  criminal  court 
to  grant  the  order  for  the  issue  of  the  injunc- 
tion could  be  pertlnoit,  there  can '  be  no 
doubt  of  Its  existence.  A  plaintiff  In  eject- 
ment, or  In  the  corresponding  statutory  real 
action,  cannot  recover,  unless  at  the  com- 
mencement of  the  action  he  has  a  legal  title, 
entitling  him  to  the  immediate  possession. 
Title  and  right  of  possession  subsequently  ao- 
quired  will  not  authorize  a  recovery.  3  Brick. 
Dig.  p.  324,  §  27.  At  th^  commencement  of  the 
suit  the  plaintiff  had  the  legal  title,  but  had 
not  the  right  of  possession.  That  right  had 
been  Intercepted  by  the  temporary  injuno- 
tion  the  defendant  had  obtained  from  the 
court  of  chancery.  While  the  Injunction  re- 
mained of  force,  the  light  of  entry  and  of 
possession  could  not  be  asserted  elsewhere 
than  in  the  court  of  chancery,  without  the 
order  or  decree  of  that  court  An  entry  on 
the  premises  by  the  plaintiff,  and  possession 
of  them,  would  have  been  a  violation  of  the 
Injunction,  a  contempt  of  the  process  and 
jurisdiction  of  the  court,  to  the  commission 
of  which  other  courts  should  not  aid  or  con- 
tribute. The  subsequent  dissolution  of  the 
Injunction  and  dlsmlBsal  of  the  bill  was  not 
retroactive.  Tlie  rule  of  the  common  law 
Is  Infl^ElUe  that  the  plaintiff  in  ejectment 
must  recover  upon  the  state  of  facts  exist- 
ing at  the  commencement  of  the  suit  The 
subsequent  occurrence  of  necessary  facts  will 
not  support  the  suit  If  such  facts  had 
existed  at  the  commencement  of  the  suit, 
the  defendant  might  have  yielded  to  them, 
avoiding  litigation.  Goodman  v.  Winter,  64 
Ala.  410.  The  circuit  court  did  not  err  in 
the  charge  given,  and  the  Judgment  must  l» 
affirmed. 
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HUXIABD  T.  BBOWN. 

(Supreme  Court  of  Alabama.     Jan.  8,  1893.) 

CoxTBSTED  Election— JuKT  Tsial — Class  Leois- 

LATIO!! — CONSTBDCTIOR  OV  STATUTE  —  APPEAI/— 

BiTiBW — ^Hattus  hot  Affabemt  on  Recobd^ 

JOBIBDIOTION. 

l.'Siaee,  at  oommoa  lair,  a  party  to  pro- 
ceedings to  try  title  to  a  public  office  had  no 
ri^ht  to  hare  anch  issne  tried  by  junr,  he  ia  not 
within  the  protection  of  Const,  art.  1,  $  12,  pro- 
riding  that  the  right  to  trial  by  Jury  shaJl  re- 
main inviolate ;  and  Code,  |  428,  prorlding  that 
a  oonteet  of  an  election  lor  the  office  of  judge 
of  probate  must  be  heard  and  decided  by  tfie 
'^ndge"  of  the  circuit  court  of  the  county 
where  the  election  is  held,  is  therefore  not  vio- 
latlve  of  the  constitutional  provision. 

2.  Code,  i  423,  providing  that  in  all  con- 
tests of  elections  for  the  office  of  justice  of  the 
peace  or  constable,  or  for  any  office  which  is 
nUed  by  the  vote  of  a  single  county,  except  for 
membm  of  the  general  assembly,  the  person 
whose  election  is  contested  is  entitled  to  trial 
by  Jury,  is  not  class  legislation,  within  Const. 
V.  8.  art.  14,  S  1,  providing  that  no  state  shall 
dear  to  any  person  within  its  jurisdiction  the 
equal  protection  of  its  laws,  and  is  a  valid  ex- 
ercise of  legislative  power. 

3.  Code,  §  418,  provides  that  a  copy  of  the 
statement  required  to  be  made  by  the  person 
contesting  the  election,  and  presented  to  the 
judge  of  the  circuit  court,  must  be  served  on 
the  contestee,  with  the  day  of  trial  indorsed 
thereon,  at  least  10  days  before  the  day  of 
trial.  Held,  that  the  requirement  that  the 
Jndi^  shall  fix  Uie  day  of  hearing,  and  indorse 
the  same  on  the  statement  when  presented  to 
him,  is  directory,  merely,  and  not  essential  to 
the  valid  institution  of  the  suit. 

4.  Where  no  ruling  on  the  relevancy  and 
admissibility  of  evidence  is  shown  by  the  rec- 
ord the  appellate  court  will  not  renew  the  ques- 
tion. 

5.  Code,  i  396,  provides  that  elections  may 
be  contested  for  malconduct,  fraud,  or  corrup- 
tion on  the  jtart  of  any  inspector,  clerk,  return- 
ing officer,  or  board  of  supervisors.  Section 
3dt  provides  that  the  contestant  must  make  a 
written  statement  setting  forth  theparticular 
sToand  of  such  contest.  Section  428  provides 
uiat  the  grounds  must  be  presented  to  the  cir- 
enit  Judge  of  the  county  in  which  the  election 
took  place,  such  Judge  to  decide  the  contest. 
BeU,  that  a  statement  of  a  contestant,  charging 
no  more  than  simple  negligence,  and  failure  to 
ezerdse  that  degree  of  care  to  tiie  end  that  the 
TOtes  should  be  duly  counted  and  returned,  and 
the  true  result  declared,  was  insufficient  to  give 
the  circuit  Judge  Jurisdiction. 

Appeal  from  drcnlt  coart,  Pike  connty, 
and  appeal  from  circuit  court,  Conecuh  coun- 
tgr;  3dtm  P.  Hubbard,  Judge. 

Two  petitl(His,— one  by  Charles  T.  Talia- 
ferro, by  Tntt  of  certlorail,  to  review  pro- 
ceedings betwe^i  Taliaferro  and  Robert  A. 
£iee,  had  in  the  circuit  court  of  Conecoh 
county,  to  try  title  to  the  office  of  probate 
judge,  to  which  Taliaferro  was  declared 
elected;  the  other,  by  W.  J.  HlUlard,  to 
review  proceedings  had  In  another  contested 
election.  In  Pike  county,  in  which  T.  H. 
Brown  contested  his  right  to  the  office  in 
litigation.  Petition  and  writ  dismissed  In 
the  case  of  Taliaferro  against  Lee.  Pro- 
ceedings quashed  la  tbe  case  of  HUliard 
against  Brown. 


H.  N.  CarUde,  Parks  &  Gamble,  and  R.  L. 
Harmon,  for  appellant  Hilliard.  Gardner  & 
Wiley,  for  appellee  Brown.  Famham  & 
Crum,  Stallworth  &  Burnett,  Bowles  &  Rabb, 
H.  M.  King,  and  S3.  W.  Godbey,  for  appel- 
lant Taliaferro.  A.  A  Wiley,  for  appellee 
Lee. 

H^AD,  J.  These  cases  present,  In  some 
respects,  similar  questions,  and  we  will  con- 
eider  them  in  one  opinion.  In  the  first  case, 
Charles  T.  Taliaferro  and  Robert  A.  Lee 
were  opposing  candidates  for  the  office  of 
Judge  of  probate  In  Conecuh  county  at  the 
August  election,  1892;  and,  In  the  other,  W. 
J.  Hilliard  and  T.  H.  Brown  were  opposing 
candidates  for  the  same  office  in  Pike  county. 
Taliaferro  and  HUliard  were,  respectively, 
declared  elected  by  the  boards  of  super- 
visors of  their  respective  counties,  and  cer- 
tificates of  election  were  Issued  to  them. 
Lee  and  Brown  each  Instltated  In  his  county, 
before  the  judge  of  the  circuit,  a  proceeding 
under  the  statute  (Code  1886,  art  4,  S  428) 
to  contest  the  election  of  his  adversary. 
Trials  were  bad  before  the  circuit  judge, 
the  Honorable  John  P.  Hubbard,  whereon  it 
was  determined  that  the  contestants,  Lee 
and  Brown,  had  been,  respectively,  elected,  and 
were  entitled  to  be  Inducted  Into  their  respec- 
tive offices,  and  It  was  so  adjudged.  By  the 
writ  of  certiorari,  each  of  the  contestees 
brings  his  case  before  this  court  for  review 
of  the  proceedings  before  the  circuit  Judge. 

Independently  of  the  remedy  for  the  trial 
of  the  right  to  a  public  office  by  informa- 
tion in  the  nature  of  a  writ  of  quo  warranto, 
and  to  the  exclusion  of  that  remedy  in  cases 
falling  within  the  purview  of  the  statute, 
chapter  4,  title  6,  pt.  1,  of  the  Code  of 
1886,  provides  for  contests  of  the  election 
of  persons  declared  elected  to  any  office, 
whether  state,  county,  representatiyes  in 
congress,  or  to  any  office  which  may  be  filled 
by  a  vote  of  the  people,  before  special  tri- 
bnnals  therein  created  for  the  purpose,  and 
upon  the  grounds,  and  according  to  methods 
of  procedure,  therein  prescribed.  The  8x>eclal 
causes  or  grounds  for  or  upon  which  this 
special  jurisdiction  may  be  invoked  by  any 
person  desiring  to  contest  the  declared  elec- 
tion of  another  to  such  an  office  are  defined 
by  this  statute  to  be  (1)  malconduct,  fraud, 
or  corruption  on  the  part  of  any  Inspector, 
derk,  returning  officer,  or  board  of  super- 
visors; (2)  when  the  person  whose  election 
to  sndi  office  Is  contested  was  not  eligible 
thereto  at  the  time  of  sndi  election;  (3)  on 
account  of  111^^  votes;  (4)  offers  to  bribe, 
or  bribery,  or  any  other  misconduct  calcu- 
lated to  prevent  a  fair,  free,  and  full  exer- 
cise of  the  elective  franchise.  Bat  no  per- 
son shall .  contest  the  election  of  any  person 
on  account  of  race,  color,  or  previous  con- 
dition of  servitude.  Code,  {  396.  The  pro- 
cedure prescribed  provides  that  the  con- 
testant must  make  a  statement  in  writing 
setting  forth  specifically   (1)  the  name  of 
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the  party  contesting,  and  that  he  waa  a  qnal- 
ifled  voter  when  the  election  was  held;  (2) 
the  office  which  Buch  election  waa  held  to 
fill,  and  the  time  of  holding  the  same;  and 
(3)  the  particular  ground  or  grounds  of  such 
contest,— which  statement  must  be  verified 
by  the  oath  of  the  contesting  party,  or  some 
one  for  such  party,  to  the  effect  that  he  be- 
lieves the  same  to  be  true.  Oode,  {  397.  Oth- 
er and  ample  provisions  are  made  in  respect 
to  the  tribunals  for  trying  the  contests,  no- 
tice, the  production  of  evidence,  and  the 
trial,  etc.  Jury  trials  are  secured  to  the  con- 
testees  In  certain  cases.  Section  428  reads  as 
follows:  "To  contest  any  election  for  the  of- 
fice of  Judge  of  probate,  the  party  contesting 
must  file  his  grounds  of  contest  In  the  office 
of  clerk  of  the  circuit  court,  and  give  secu- 
rity for  the  costs,  to  be  approved  by  the 
cleric  of  the  circuit  court  of  the  county  in 
which  the  election  was  held.  The  contestant 
must  make  the  statement  of  the  grounds  of 
such  contest,  and  give  notice  to  the  person 
whose  election  is  contested,  in  the  mode  pre- 
scribed in  sections  397  (303)  and  409  (316.) 
Such  contest  must  be  heard  and  decided  by 
the  judge  of  the  circuit  court  of  the  county 
where  the  election  was  held,  and  the  rules  of 
procedure  prescribed  by  the  preceding  ar- 
ticle, so  far  as  applicable,  shall  govern  in 
such  contests."  The  pi"oc»'ding  article,  re- 
ferred to,  prescribes  the  procedure  for  con- 
testing elections,  before  Judges  of  probate, 
to  offices  filled  by  the  vote  of  a  alnglo  county, 
except  members  of  the  general  assembly, 
and  Judges  of  probate,  and  Justices  and  con- 
stables. These  are,  in  general,  the  main 
features  of  the  statute  under  which  those 
proceedings  were  had.  This  statate  la  as- 
sailed by  the  contestees  as  violative  of  that 
provision  of  the  constitution  of  Alabama 
which  guaranties  the  right  of  trial  by  Jury, 
and  of  section  1,  art  14,  of  the  constitution 
of  the  United  States,  which  provides  that 
no  state  shall  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws. 
The  proposition.  Is  that  the  statute  is  unconsti- 
tutional, in  the  respects  stated,  because  the 
contestant  is  not,  by  the  statute,  secured  the 
right  to  demand  a  trial  by  Jury,  and  be- 
cause the  right  Is  secured  to  the  contestee 
in  all  cases  where  the  election  is,  by  the  vote 
of  a  single  county,  except  members  of  the 
general  assembly;  thereby,  as  contended, 
unlawfully  discriminating  against  contest- 
ants in  all  cases,  and  against  contesteefi 
who  are  elected  by  the  vote  of  districts,  or 
other  larger  area  than  a  single  county. 

By  the  principles  of  the  common  law,  no 
person  has  snch  private,  inherent  right  in 
or  to  a  public  office  to  wliich  he  has  or 
claims  to  have  been  elected  as  entitles  him. 
In  a  contest  with  an  adversary  claimant, 
to  a  trial  of  such  right  by  Jury.  Indeed,  In 
the  early  history  of  the  common  law,  even 
after  the  invention  of  the  original  writ  of 
quo  warranto,  no  remedy,  of  any  character, 
existed  for  the  trial  of  the  rif^t  to»  or  re- 


covery of,  an  office,  by  an  indlvidnaL  ▲ 
public  office  was  not  deemed  by  the  common 
law  to  be  such  private  property  of  the  per- 
son appointed  to  exercise  its  functions  as 
that  th6  courts  organized  for  the  enforce- 
ment of  private  rights  were  open  to  him  to 
recover  it  from  the  usurpation  of  another. 
The  writ  of  quo  warranto  was  the  remedy 
of  the  sovereign,  against  one  who  usurped 
or  claimed  any  office  or  franchise,  to  In- 
quire by  wliat  authority  he  supported  his 
claim.  The  Judgment  was  of  ouster  and  for- 
feiture of  the  office  or  franchise  to  the  sov- 
ereign, U  the  respondent  failed  to  show  law- 
ful right  to  exercise  or  enjoy  the  same.  No 
individual  could  obtain  the  writ,  and  the 
right  of  no  person  other  ttian  the  incumbent 
proceeded  against  to  exercise  the  office  could 
be  inquired  into  or  adjudicated.  Later,  by 
legislation  In  England,  the  writ  partook  of 
a  criminal  nature,  and  was  used  to  fine  and 
punish  the  usurper,  as  well  as  oust  him; 
and  it  thereby  became  known  and  designat- 
ed as  an  "information  in  the  nature  of  the 
writ  of  QUO  warranto."  The  province  of 
this  remedy  by  information  in  the  nature 
of  the  writ  of  quo  warranto  was  enlarged 
by  the  statute  of  9  Anne,  c.  20,  (1711,)  which 
gave  to  private  individuals  the  power  of 
proceeding  thereunder  against  any  one  who 
had  imlawfully  usurped  or  intruded  into 
any  office  or  franchise,  and  under  that  stat- 
ute it  grew  in  practice  to  be  regarded  as  a 
dvil  remedy  for  the  trial  of  the  private  ri^t 
of  individuals  to  offices  and  franchises. 
But  at  no  period  in  the  history  of  the  in- 
formation in  England,  so  far  as  we  are 
aware,  was  the  relator  or  respondent  ever 
regarded  as  entitied  to  trial  by  Jury  until 
that  right  was  expressly  conferred  by  act  of 
parliament  3  Geo.  cc.  2-25.  As  was  said 
by  the  supreme  court  of  Arkansas  in  State 
V.  Jolmson,  28  Ark.,  at  page  292,  that  "statr 
ate  was  passed  for  the  special  purpose  and 
to  the  end  that  his  majesty's  courts  at  West- 
minster might  be  provided  with  Juries  to 
try  questions  of  fact.  If  this  right  existed 
before  this  time  it  was  certainly  a  work  of 
supererogation  on  the  part  of  parliament  to 
enact  the  law,  and  the  inference  to  be 
drawn  from  this  fact  is  that  prior  to  the 
date  of  the  statute  the  issues  of  fact  were 
tried  by  the  court,  ev«n  In  cases  of  informaF 
tions  in  the  nature  of  qao  warranto,  whl<ib 
at  best  is  butlittie  more  than  a  summary 
proceeding  to  ascertain  the  right  to  an  of* 
flee."  The  remedy,  as  It  existed  under  the 
statutes  of  Bni^and  at  the  settiement  of 
this  country,  came  to  us,  and  became  a  part 
of  oar  common  law,  and.  Indeed,  as  a  dvll 
remedy,  under  the  operation  of  the  statute 
of  Anne,  it  was  recognized  and  enforced  in. 
this  state  prior  to  adoption  by  our  own  leg- 
islature. In  the  constitution  of  Alabama  of 
1819,  the  supreme  court  was  given  power  to 
issne  the  writ  and  that  power  was  pre- 
served in  each  of  the  subsequent  constito-- 
lions,  and  Is  now  embraced  in  section  2,  art 
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6,  of  the  constitution  of  1875.  Since  the 
adoption  of  the  Code  of  18S2,  to  the  present 
time,  the  supreme  court  has  also,  hy  statute, 
been  invested  with  original  jurisdiction  In 
the  Issue  and  determination  of  writs  of  quo 
warranto  (or,  what  is  meeoit,  the  Informa- 
tion in  the  nature  of  the  writ  of  quo  war- 
ranto) in  relation  to  matters  In  which  no 
other  court  has  Jurisdiction.  Code  18S2,  { 
568,  BUbd.  2;  Rev.  Code,  i  660,  subd.  2; 
Code  1876,  {  571,  subd.  2;  and  Code  1886, 
I  675,  subd.  2.  Ih  all  these  provisions,  both 
of  the  several  constitutions  and  statutes,  this 
writ  has  been  classed  with  the  extraordinary 
remedies  of  mandamus,  Injimction,  habeas 
corpus,  and  certiorari,  which  have  always 
been  determinable  by  the  court,  both  upon 
issoes  of  law  and  fact,  without  the  inter- 
vention of  a  Jury.  To  hold  that  a  trial  by 
jury  is  the  constitutional  ri^t  of  the  relator 
and  respondent  In  quo  warranto  would  be 
to  nullify  the  provision  of  the  constitution 
conferring  original  Jurisdiction  in  certain 
cases  upon  the  supreme  court  to  Issue  and 
try  the  writ,  sinoe  that  court  is  without 
power  or  authority  to  Impanel  a  Jury  for 
the  trial  of  any  caxise  before  It  This  fact 
was  known  to  the  makers  of  the  constitu- 
tion, and  is  conclusive  to  show  that  they 
considered  the  trial  of  title  to  an  office  by 
quo  warranto  as  in  the  nature  of  an  extraor- 
dinary remedy,  triable  by  the  court  as 
other  extraordinary  remedies,  and  in  respect 
to  which  the  right  to  a  Jury  trial  was  not 
supposed  or  Intended  to  be  secured  by  the 
constitution.  Early  In  the  legislation  of  this 
state  the  essential  features  of  this  Informa- 
tion, as  it  existed  and  was  enforced  under 
the  statute  of  Anne,  and  as  we  had  there.''0- 
fore  administered  it  as  a  part  of  our  com- 
mon law,  was  Incorporated  Into  our  statute  law, 
and  is  now  embodied  in  chapter  14,  tit  2, 
pt  3,  of  the  Code  of  1886.  The  statute  is 
snbstantlally  the  same  as  that  which  first 
appeared.  In  codified  form,  In  the  Code  of 
1852,  and  was  subsequently  introduced  In 
tlB  Codes  of  1867  and  1876.  This  statute 
plainly  recognizes  the  proceeding  as  one 
triable  t^  the  court;  and  though  isolated 
cases  may  have  arisen,  on  which  Judges  In 
this  state  hare  called  Juries  to  try  disputed 
questions  of  fact  in  proceedings  under  this 
statute,  as  ifi  Echols  v.  State,  56  Ala.  131, 
we  are  persuaded  It  has  been  the  common 
understanding  of  the  bench  and  bar,  and 
th^  common  practice,  to  treat  the  remedy 
as  an  extraordinary  proceeding,  triable  by 
the  court  without  a  Jury.  We  hold,  there- 
fore, that  In  proceedings  to  try  the  right  to 
a  public  office  there  was  no  common-law 
rt^t  of  the  suitor  to  a  trial  by  Jury,  and 
hence  such  suitor  Is  not  within  the  protec- 
tion guarantied  by  that  clause  of  the  bin 
of  rights  which  provides  that  the  ri^t  of 
trial  by  Jury  shall  remain  Inviolate.  We  are 
so  well  satisfied  of  the  correctness'  of  this 
view  that  we  are  unwUllng  to  be  led  to  a 
lontraiy  conclusion  by  the  dictum  found  In 


State  T.  Burnett,  2  Ala.  140.  Hence  It  is 
that  In  the  enactment  of  statutes  providing 
new  and  additional  remedies  for  suitors  of 
this  class,  like  the  laws  for  the  contests  ojC 
elections  before  special  tribunals,  now  un- 
der our  condderatlon,  the  conferring  of 
Jury  trials  is  purely  of  legislative  grace,  and 
may  be  conferred  according  to  legislative 
discretion,  if  the  enactment  does  not  assume 
the  character  of  what  is  denominated  "class 
legislation."  Thei<e  is  no  element  of  class 
legislation  in  the  present  statute.  The  pro- 
vision is:  "In  all  contests  of  elections  for 
the  office  of  Justice  of  the  peace  or  constable, 
or  for  any  office  which  is  filled  by  the  vote 
of  a  single  county,  except  for  members  of  the 
general  assembly,  the  person  whose  election 
is  contested  is  entitled  to  a  trial  by  Jury." 
The  provision  comprehends,  without  dis- 
crimination, aU  persons  falling  within  the 
class  designated.  It  acts  equally  and  uni- 
formly upon  all  persons  whose  election  to 
office,  filled  in  the  designated  way,  except 
members  of  the  general  assembly,  (which 
exception  comprehraids  a  dass  upon  which  It 
operates  uniformly,)  is  contested.  As  we 
have  indicated,  it  was  competent  for  the 
legislature  to  withhold  the  right  entirely,  or 
extend  it  to  one  class  of  officials  to  the  ex- 
clusion of  other  classes,  or  to  one  dass  of 
parties  to  the  exclusion  of  another  class.  So 
long  as  there  is  no  unjust  discrimination 
against  a  person  or  persons,  in  favor  of 
another  or  other  persons  of  the  same  class 
or  general  designation,  there  is  no  class  leg- 
islation. There  are  equality  and  uniformity. 
The  equal  protection  of  the  laws  is  secured. 
Youngblood  ▼.  Savings  Co.,  (Ala.)  12  South. 
Rep.  579.  The  statute  In  question  Is  a  valid 
exercise  of  leglsIatlTe  power,  Inoffensive 
alike  to  the  constltutI(xi  of  this  state  and 
the  United  States. 

The  statute,  as  applicable  to  the  present 
cases,  provides  that  the  statement  required 
to  be  made  by  the  party  contesting  must 
be  presented  to  the  Judge  of  the  circuit 
court  within  15  days  after  the  person  whose 
election  is  contested  is  declared  duly  elect- 
ed, and  such  Judge  must  appoint  a  day,  not 
less  than  16  nor  more  than  20  days  from 
the  time  of  such  presentation,  for  the  trial 
thereof,  and  Indorse  the  same  on  such  state- 
ment Code,  {  416.  A  copy  of  such  state- 
ment with  the  day  of  trial  Indorsed  there- 
on, must  be  served  on  the  i>erson  whose 
election  is  contested,  or  left  at  his  usual 
place  of  residence,  at  least  10  days  before 
the  day  appointed  for  trial.  Id.  |  418.  In 
tne  case  of  Taliaferro  against  Liee,  it  ap- 
pears the  Judge  omitted  to  make  the  pre- 
scribed indorsement  when  the  statement 
was  presented  to  him,  but  on  the  7th  day  of 
September,  1892,  made  upon  a  paper  attached 
to  the  statement  an  order  setting  down  the 
cause  for  trial  on  the  26th  day  of  Septem- 
ber, 1892,  at  the  courthouse  of  Conecuh 
coimty.  The  sherUTs  return  shows  that  a 
copy  of  the  statauent  was  served  on  tbe 


Digitized  by 


Google 


128 


SOUTHEBN  BEPOBTEB,  Vol.  la 


(Ala. 


contestee  on  the  8th  day  of  September,  1802. 
It  appears  from  the  final  judgment  entry 
that  the  cause  was  regularly  continued  un- 
til the  14th  day  of  October,  1892,  on  which 
day  the  trial  occurred.  The  Judgment  en- 
try contains  this  recital:  "And  now,  on  this, 
the  14th  day  of  October,  1892,  the  day  to 
which  this  cause  was  regularly  continued, 
come  the  parties,  in  person  and  by  their 
aicomeys,  and  this  cause  Is  submitted  for 
decision.  The  contestee,  O.  T.  Taliaferro, 
moves  to  dismiss,  and  to  quash  the  peti- 
tion. It  Is  considered,  ordered,  and  adjudged 
that  the  motions  be  overroled  and  denied." 
We  find  In  the  record  a  motion  filed  on  the 
day  of  trial,  October  14th,  by  the  contestee, 
to  dismiss  and  quash  the  petition  or  state- 
ment on  the  ground  that  the  day  of  hear- 
ing of  the  same  had  not  been  fixed  within 
20  days  after  the  presentation  and  filing 
thereof,  according  to  the  statute,  nor  the 
indorsement  of  the  day  of  trial  made  there- 
on as  by  law  required;  also,  another  mo- 
tion, filed  the  same  day,  to  dismiss  the  cause 
because  the  contestant  did  not  give  the  con- 
testee notice  of  the  proceeding,  by  having 
served  on  him,  or  left  at  his  usual  place  of 
residence,  a  copy  of  the  grounds  of  con- 
testation, and  affidavit,  required  by  sec- 
tion 397,  Ciode.  It  Is  not  controverted  that 
the  statement  or  petition  was  presented  to 
the  circuit  Judge  by  the  contestant  within 
16  days  after  the  declaration  of  ccmtestee's 
election,  as  required  by  tha  statute.  It  Is 
manifest  that  the  requirement  of  the  stat- 
ute that  the  Judge  shall  fix  the  day  of 
bearing,  and  indorse  the  same  on  the  state- 
ment, when  presented  to  him,  is  directory, 
merely,  and  not  essential  to  the  valid  In- 
stitution of  the  suit,  as  a  pending  proceed- 
ing In  court,  conferring  upon  the  court  Ju- 
risdiction ot  the  subject-matter  sufiid^itly 
pleaded  In  the  statement  The  presentation 
of  the  statement  to  the  Judge  is  the  com- 
mencement of  the  suit  When  tliat  is  done 
the  case  is  properly  In  court  The  re- 
quirements of  the  statute,  the  omissicm  of 
which  is  complained  of,  are  but  proceed- 
ings to  bring  the  other  party  Into  court, 
and  secure  the  due  and  orderly  trial  of  the 
Issues  to  be  formed.  If  the  notice  given 
the  opposite  party  Is  Insuffldent,  in  law, 
to  bring  blm  into  court,  either  by  reason 
of  its  fUlure  to  state  the  time  of  trial,  or 
other  lawful  reason,  he  may  refrain  from 
appearance  altogether,  and  in  such  case  any 
action  taken  against  him  in  the  cause  would 
be  void  for  want  of  Jurisdiction  of  the  per- 
son. But  he  may  waive  these  defects  by  vol- 
untary appearance  on  the  day  Irregularly 
fixed  for  trial,  and  entering  into  the  trial 
of  the  merits  of  the  cause.  That  was  done 
in  the  present  case.  If  contestee  desired 
to  appear  specially  to  raise  the  question 
ot  the  suflldency  of  the  notice,  he  should 
bare  done  so  by  a  motion  to  vacate  the  serv- 
ice, stating  his  spedal  appearance  for  that 
purpose.   It  matters  not  how  Inaaffident  the 


service,  or  how  flagranfly  the  officers  fidled 
to  perform  the  ministerial  duties  directed 
by  the  statute,  designed  to  bring  the  party 
proceeded  against  into  court  and  provide 
for  the  trial  of  the  cause.  They  furnish  no 
ground  for  dismissing  the  cause  out  of 
coiut,  at  least  so  long  as  the  derelictions  of 
duty  are  not  attributable  to  the  fault  of  the 
party  who  institutes  the  proceeding.  It 
would  be  intolerable  that  a  party  should 
do  aU  that  the  law  enjoins  to  place  bis 
case  properly  in  court,  and  then  be  dis- 
missed therefrom  because  the  officers  fUled 
to  perform  the  ministerial  duties  they  are 
directed  by  law  to  perform.  It  would  re- 
quire the  plain  mandate  of  the  statute  to 
work  such  a  result  The  motions  to  dis- 
miss were  properly  overruled. 

It  Is  insisted  that  the  proceedings  In  Talia- 
ferro against  Lee  should  be  quashed  for  the 
want  of  proof  that  Lee  was  a  resident  dd- 
sen  and  qualified  voter  of  Conecuh  county. 
That  does  not  appear  to  have  been  made  a 
real  issue  on  the  trial.  It  Is  true  the  an- 
swer of  Taliaferro  to  the  statement  beghia 
with  a  general  denial  of  all  the  allegations 
of  the  statement  but  it  proceeds  thereafter 
to  answer  specially  the  charges  upon  which 
the  proposed  contest  Is  based;  and  we  find 
no  special  denial  of  the  residence  and  quali- 
fication of  contestant  as  a  voter,  as  alleged 
in  the  statement  No  question  of  the  kind 
was  raised  on  the  trlaL  There  la  the  testi- 
mony of  at  least  two  witnesses  tendhig  to 
show  Lee's  presence  In  the  county,  and  Us 
participation  In  public  meetings  therein, 
prior  to  the  election;  and  it  appears  that 
he  was  voted  for  for  the  office  of  probate 
Judge  by  not  far  from  one-half,  or  mora 
than  one-half,  the  voters  of  the  county  vot- 
ing at  the  election.  These  are  drcomstan- 
ces  tending  in  some  degree  to  prove  the  al- 
legation In  question.  Their  suffldeocy  was 
for  the  trial  Judge. 

There  is  no  other  question  presented  by 
the  record  for  nevlew,  in  the  case  of  Talia- 
ferro against  Lee.  There  appears  a  large 
volume  of  testimony  adduced  on  the  trial, 
and  we  are  asked  by  counsel  to  pass  upon 
the  relevancy  and  admissibility  of  much  of 
it,  but  upon  examination  we  find  that  no 
ruling  of  the  trial  Judge  upon  any  question 
of  evidence  is  shown  by  the  record.  We 
find  in  the  transcript  a  motion  to  exdade 
cotain  testimony  therein  designated;  but  if 
any  ruling  upon  the  motion  was  Invoked,  or 
had,  the  record  does  not  disdose  It  Our 
revisory  power  on  certiorari  extends  only  to 
questions  of  Jurisdiction,  and  the  regularity 
of  the  proceedings.  MoAllilley  v.  Horton,  7B 
Ala.  401.  If  there  was  any  evidence,  how- 
ever slight,  tending  to  support  the  fln<T<ng  at 
the  trial  court  on  tiie  facts,  we  have  no 
authority  to  revise  sudi  finding.  There  was 
such  evidence,  and  there  being  no  ruling  ot 
the  court  raised  by  the  record,  tonching  tba 
rdevanoy  and  admissibility  of  tha  evldenoe, 
,w«  oaanot  disturb  the  Judgment   It  b  oak 
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denied,  in  this  case,  that  the  statement  filed 
by  Lee  substantially  conformed  to  the  statute; 
that  it  set  forth  juriadlctlonal  facts  calling 
into  lawful  exercise  the  power  of  the  circuit 
Judge  to  hear  and  determine  the  cause;  and, 
there  being  shown  no  error  or  available  ir- 
regularity  in  the  subsequent  proceedings,  it 
results  that  in  the  case  of  Taliaferro  against 
Lee  the  petition  and  writ  of  certiorari  must 
be  dismissed. 

In  the  case  of  Hilllard  against  Brown  a 
more  serious  question  confronts  us.  Was  the 
petition  or  statement  filed  by  Brown  suffi- 
cient. In  Its  arerments,  to  confer  Jurlsdio- 
tl<Hi  of  the  subject-matter  upon  the  <drcult 
Judge?  We  have  stated  the  essentilal  provi- 
sions of  the  statute.  It  cannot,  we  tliiuK, 
be  doubted  that  the  grounds  of  contest  which 
section  428,  above  copied,  requires  the  con- 
testant to  set  forth  in  the  statement  he  is 
required  to  make,  are  those  groimds  or 
causes,  or  one  or  more  of  them,  specified  In 
sectloa  896.  Tliat  8ectl<»i,  as  we  have  seen, 
expressly  prescribed  the  four  causes  there 
set  down  as  the  groimds  of  contest  in  all 
cases  of  contest  of  election  of  persons  de- 
ciareS.  elected  to  any  office,  whether  state, 
comity,  representatives  In  congress,  or  any 
office  wUch  may  be  filled  by  a  vote  of  the 
people.  The  several  provisions  of  the  chap- 
ter, comprising  articles  1  to  6,  Inclusive,  are 
In  pail  materia,  constituting  one  general  sys- 
tem or  body  of  laws  for  contestation  of  eieo- 
ttons  to  public  offices,  and  must  be  construed 
tf^ether,  and  effect  given  to  each  and  ev- 
ery provision.  Piacdng  sections  396,  3U7,  and 
^8  together,  and  construing  them,  as  we 
must,  each  with  reference  to,  and  as  a  part  of, 
the  others,  the  legislative  Intent  that  the 
statement  required  to  be  made  by  section 
^8  must  set  forth  one  or  more  of  the  causes 
prescribed  by  section  396  could  not  be  made 
more  plainly  to  appear.  We  have,  then,  the 
mandate  of  the  statute  that  the  four  men- 
tioned causes  shall,  one  or  more  of  them, 
be  the  grounds  upon  which  a  person  desir- 
ing to  contest  the  declared  election  of  an- 
other may  Invoke  the  remedy  prescribed; 
that  a  written  statement  of  the  contestant's 
complaint  must  be  made  to  the  tribunal  cre- 
ated to  hear  and  determine  it;  and  that  that 
statement  must  set  forth  the  particular 
ground  or  grounds  relied  on.  It  Is  a  princi- 
ple of  law,  too  long  and  wen  settled  to  be 
now  the  subject  of  contention,  that  the  rec- 
ord or  quasi  record  of  a  court  or  tribunal 
of  special,  limited  Jurisdiction,  created  by 
statute,  whose  proceedings  are  required  to 
be  written,  must  affirmatively  disclose  ev- 
ery fact  upon  which,  by  the  statute,  the 
Jurisdiction  .of  the  court  or  tribimal  is  made 
to  depend,  in  order  to  sustain  the  Jurisdic- 
tion, and  uphold  the  validity  of  the  Judgment 
rendered.  It  would  be  a  useless  consumi»- 
tlon  of  our  time  to  collate  the  authorities 
in  support  of  this  proposition.  They  are 
numbered  by  scores  in  our  own  adjudica* 
tlona,  and  the  principle^  it  Is  believed,  is  reo- 
T.13so.no.S — ^9 


ognized  everywhere.  The  present  proceed- 
ing was  before  the  circuit  Judge,  created  by 
statute  into  a  new  and  special  tribunal, 
with  the  limited  power  conferred  upon  It  to 
enforce  a  uew  right  conferred  by  the  same 
statute^  The  grounds  upon  which  this  tribu- 
nal may  exercise  the  power  end  Jurisdiction 
for  which  It  was  created  are  expressly  pre- 
scribed, and  expressly  required— one  or  more 
of  them— to  be  set  forth  in  writing,  in  the 
statement  required  to  be  filed  as  the  instltu- 
tutlon  of  the  suit  or  proceeding.  They  are 
therefore  Jurisdlcti(»ial.  Without  them  the 
tribunal  does  not  legally  exist  They  must 
affirmatively  appear  by  the  record,  or  else 
the  proceeding  is  coram  non  Judlce  and  void. 
Does  the  statement  of  contestant  Brown  con- 
tain an  averment  of  either  of  these  neces- 
sary Jurisdictional  facts?  A  mere  inspec- 
tion of  the  paper  would  constrain  us  to  hold 
it  does  not  It  is  conceded  by  counsel  that 
the  second,  third,  and  fourtJIi  grounds  pre- 
scribed by  section  396  are  not  set  forth,  or 
relied  on.  The  first  ground,  as  we  have 
seen,  is  thus  stated  in  the  statute:  "Malcon- 
duct,  fraud,  or  corruption  on  the  part  of 
any  inspector,  deri^  returning  officer,  or 
board  of  supervisors."  It  would  seem  un- 
neoessaiy  to  discuss  the  meaning  of  the 
words  "malcouduct,  fraud,  or  corruption,"  as 
they  are  here  used.  They  are  of  such  obvi- 
ous signification  as  to  preclude  discussion. 
"Corruption,"  the  strongest  term  used,  car- 
ries its  own  force  and  meaning.  "Fraud," 
a  term  less  strong,  means,  in  the  connec- 
tion in  which  It  is  used,  actual  fraud,  evQ 
motive,  wickedness.  "Malconduct,"  a  tena 
still  less  strong,  means  essentially  the  same 
thing.  Webster  defines  the  prefix  "mal"  as 
UI  or  evil,  derived  from  the  Latin  "malus," 
meaning  bad,  ill,  trom  which,  also,  we  de- 
rive "malice,"  "malicious."  It  is  manifest, 
therefore,  that  the  conduct  of  the  inspector, 
cleric,  returning  officer,  or  board  of  super- 
visors made  by  the  statute  a  ground  of  con- 
testing an  election  must  have  proceeded  from 
evil  motive,  wickedness  of  purpose,  on  the 
part  of  the  designated  officers  of  election, 
and  not  from  mere  omissions  of  official  duty 
—mere  negligence— on  their  part  The  state- 
ment in  the  present  case,  given  the  most  lat- 
itudlnous  construction,  does  not  approximate 
a  charge  of  malconduct,  fraud,  or  corrup- 
tion on  the  part  of  either  of  the  officers  men- 
tioned in  the  statute.  We  will  not  repeat 
the  averments  here.  It  is  enough  to  say 
that  none  of  them  cliarges  more  tlian  simple 
negligence,— mere  faUure  to  exercise  that  ef- 
flcdency,  care,  and  caution  which  should  have 
been  exercised  to  the  end  that  the  votes,  as 
cast  at  the  election,  be  duly  counted,  certi- 
fied, and  returned,  and  the  true  result  de- 
clared. The  conduct  complained  of,  though 
negligent,  Is  entirely  consistent  with  perfect 
honesty  and  good  fftlth.  The  statute,  as  we 
have  shown,  does  not  authorize  a  contest 
In  such  case,  and  the  proceedings  before  the 
droolt  Judge  were  void  for  the  want  of  Ju- 


Digitized  by 


Google 


130 


SOUTHERN  EEPOBTEB,Vot.l3. 


(Ala. 


risdictlon,  and'  the  same  mnst  be  quashed. 
An  order  will  be  here  entered  accordingly. 

A  majority  of  the  court  are  of  opinion 
that  section  432  of  the  Code  confers  a  right 
of  appeal  in  cases  ll&e  the  present,  and  that 
certiorari  is  not  the  proper  remedy.  The 
question,  however,  was  not  raised  In  these 
cases.  Returns  were  made  to  the  -writs  of 
certiorari,  and  the  parties  went  to  trial  upon 
their  merits  without  objection  to  tbe  method 
by  which  the  cases  were  brought  before  us. 
We  therefore  considered  them  on  their  mer- 
its. 

aoi  Ala.  M) 

LOmSVILIiB  &  N,  B.  CO.  ▼.  HURT. 

(Supreme  Court  of  Alabama.    May  2,  1893.) 

Uailkoad  Companies— Injdrt  to  Kmpi.otb— Neo- 

LIOEHOB  AND  COMTKIBOTORT  NeGLIOBNCK  — 
PlBADINO  and  PBOOr  —  EviDBKOB  —  INSTBUC- 
TI0N8. 

1.  In  an  action  by  a  railroad  employe 
against  the  company  for  personal  injariee  it  ap- 
peared that  pfaintiS  was  an  engineer  on  a 
switch  engine;  that  he  was  clearing  the  main 
traclc  under  uie  orders  of  the  assistant  yard 
master;  that  by  reason  of  a  switch  left  open 
by  the  fireman  of  a  freight  train  plaintiff's  en- 
gine left  the  main  track.  Plaintiff  testified 
that  before  he  reached  the  switch  he  saw  the 
s^ety  signal;  that  he  was  running  between 
five  and  six  miles  an  hour;  that  when  he  saw 
the  collision  was  inevitable  he  reversed  his  en- 
gine, sanded  the  track,  and  did  all  he  could  to 
stop  the  engine.  The  fireman,  who  left  the 
switch  open,  testified  on  behalf  of  defendant 
that  when  he  first  saw  the  engine  after  placing 
the  switch  it  was  only  a  car's  length  therefrom; 
that  he  at  once  signaled  the  plaintiff  and  start- 
ed to  throw  the  switch,  but  did  not  have  time 
to  do  so;  that  the  engine  was  running  between 
16  and  17  miles  an  hour.  3eld,  that  a  charge 
that  if  plaintiff  Icept  the  best  lookout  he  could, 
consistent  with  his  other  duties, — to  watch  for 
signals  and  manage  the  engine,^f  such  other 
duties  were  of  equal  importance,  this  would 
not  be  negligence,  though  incomplete,  when  tak- 
en with  the  evidence,  was  not  misleadinf;. 

2.  It  was  proper  to  charge  that  negligence 
on  the  part  of  plaintiff,  which  did  not  contrib- 
ute to  his  injury,  would  not  prevent  a  recov- 
ery. 

3.  If  the  fireman  knew  of  plaintiff's  peril 
in  time  to  have  prevented  the  injury,  but  neg- 
llgentlv  failed  to  do  so,  and  plaintiff  was  in- 
jured in  consequence  thereof,  he  could  recover, 
though  he  was  guilty  of  contributory  neidi- 
gence,  provided  plaintiff  did  all  he  could  to  pre- 
vent the  accident  and  save  himself  from  hairm, 
after  he  discovered  his  danger. 

4.  Where  the  court  errs  in  givincr  certain 
instructions  in  favor  of  defendant  and  at  its 
request,  the  defendant  cannot  take  advantage 
of  such  error  to  the  prejudice  of  plaintiff. 

5.  Where  some  parts  of  an  oral  charge  are 
without  error,  an  exception  to  the  entire  diarge 
is  not  well  taken. 

6.  Under  a  count  in  the  complaint  char- 
ging simple  neerlipence  it  was  proper  to  admit 
evidence  of  willful  or  wanton  negligence. 

7.  Where  a  count  in  the  complaint  charged 
wanton  or  willful  negligence,  it  was  necessary 
to  prove  the  negligence  as  averred. 

8.  A  plea  to  such  a  count,  which  alleged 
that  plaintiff  was  guilty  of  contribntory  negli- 
gence, was  insufficient,  since  plaintiff  might  re- 
cover, notwithstanding  such  negligence. 

9.  Where  issue  is  joined  on  an  insufficient 
plea,  it  becomes  an  issue  to  be  tried  by  the 
jury,  and  evidence  in  support  thereof  mnst  be 
received  if  offered,  and,  If  sustained,  the  swn4 
must  be  found  for  defendant. 


10.  A  charge  which  singles  out  any  particu- 
lar part  of  the  evidence,  and  bases-  a  conclu- 
sion of  law  thereon,  is  improper,  as  calculated 
to  mislead  the  jury. 

11.  Where  there  was  evidence  that  defend- 
ant did  not  make  a  proper  effort  to  prevent 
plaintiff's  injury  after  nis  peril  was  discovered, 
a  charge  ignonng  socb  evidence  was  properly 
refused. 

12.  It  Is  not  error  to  refuse  an  instruction 
covered  by  those  already  given. 

13.  A  charge  that,  unless  the  jury  believed 
that  the  fireman  was  so  negligent  that  his  con- 
duct was  "the  legal  and  moral  equivalent  of 
willful  or  intentional  wrong,  they  must  find  for 
defendant,"  if  they  believed  plaintiff  guilty  of 
contributory  negligence,  was  erroneous,  as 
leaving  the  Jury  to  determine  what  was  the 
'Megal'*  equivalent  of  willful  or  intentioniU 
wrong. 

14.  Where  a  witness  testified  in  eontmilic- 
tion  of  statements  made  on  a  former  trial,  but 
explained  such  contradiction,  a  charge  that 
S'loU  contradiction  constitur.eil  nn  impeairhmont 
of  the  witness,  ignoring  the  explanatory  state- 
ments, was  properly  refused. 

15.  Where  some  parts  of  statements  made 
by  counsel  in  his  dosing  arganu'iit  ar.»  author- 
ized by  the  e-vidence.  an  exception  to  the  entire 
argnmrait  is  not  well  taken. 

16.  It  was  not  error  to  permit  plaintiff  to 
ask  his  witness  if  he  had  not  testified  different- 
ly on  a  former  trial,  where  the  same  is  done  to 
refresh  the  memory  of  the  witness,  and  not  to 
impeach  him. 

17.  The  American  Tables  of  Mortality  were 
properly  admitted  to  show  plahitiS's  expectan- 
cy of  hfe. 

Appeal  from  city  court  of  Blrmln^iain;  H. 
A.  Sharpe,  Judge. 

Action  by  William  Hurt  against  tbe  Louis- 
ville &  Nashville  Railroad  Company  for  per- 
sonal Injuries.  Judgment  for  plaintitr.  De- 
fendant appeals.    Affirmed. 

Tbe  complaint  originally  contained  but  one 
count,  but  two  others  were  added  by  way  of 
amendment.  The  second  count  was  after- 
wards withdrawn.  The  negligence  charged 
in  each  of  the  remaining  counts  was  that  of 
a  person  in  charge  of  a  switch  In  opening  the 
same  and  failing  to  close  it,  so  that  the  en- 
gine upon  which  the  plaintiff  was  tbe  en- 
gineer ran  through  the  swltdi,  and  collided 
with  a  train  standing  on  another  track.  Tbo 
last  count,  which  is  numbered  3,  also  avers 
that  the  employe  of  the  defendant  who  was 
in  charge  of  said  switch,  after  Imowledge  of 
the  plaintiff's  danger,  failed  to  exercise  prop- 
er diligence  to  avert  it  The  defendant  filed 
four  pleas,  pleading  the  general  issue  and 
contributory  negligence,  and  the  plaintiff  toolc 
issue  on  each  of  the  four  pleas.  The  facts 
upon  which  the  case  was  tiled,  and  as 
gleaned  from  the  bill  of  exceptions,  are  as  fol- 
lows: On  July  23,  1890,  the  plaintiff  was  in 
ttie  employ  of  the  defendant  as  an  engineer 
on  a  switch  engine,  and  was  in  the  yard  of 
the  defendant  at  Birmingham,  Ala.,  his  duty 
being  making  up  trains  and  distributing 
cars.  The  freight  train  numbered  110  bad 
come  in  ahead  of  freight  train  No.  74,  and 
was  standing  on  the  main  line  of  the  defend- 
ant, the  engine  having  gone  to  the  roundhonse. 
H  was  the  plain  tilt's  duty  to  clear  the  mala 
Qnd  of  train  110  ttefore  fretght  train  74  came 
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in,  so  tbat  No.  74  could  occupy  the  main  Une. 
No.  74,  however,  came  In  before  110  was 
switched  off  the  main  line.  The  assistant 
yard  master  of  the  defendant,  who  was  the 
plaintiff's  superior,  gave  the  signal  to  plain- 
tiff to  signal  the  Incoming  train  to  stop  at 
the  switch  at  Valley  Creek  crossing,  which 
was  done,  and  train  No.  74  stopped  there. 
The  plaintiff  then  went  on  the  main  line  with 
the  switch  engine,  and  coupled  onto  the  cars 
which  comprised  train  110  for  the  purpose  of 
taking  them  off  the  main  line;  and  he  then 
backed  down  the  main  line.  As  the  plaintiff 
was  backing  his  train,  and  when  he  had 
reached  a  point  on  the  main  line  between  the 
Alabama  Great  Southern  crossing  and  the 
Valley  Creek  switch,  he  was  signaled  by  the 
assistant  yard  master  to  go  on  down  the 
main  line  instead  of  going  on  the  side  track, 
as  liad  been  his  custom.  One  Hickerson, 
who  was  a  brakeman  on  train  74,  and  whose 
duty  it  was  to  throw  the  switch,  as  soon  as 
his  train  had  stopped,  ran  to  the  switch,  and 
threw  It  so  as  to  connect  with  the  north  main 
line  instead  of  the  south.  This  was  done  but 
a  few  minutes  before  the  plaintiff  passed 
with  bis  train  Intending  to  go  down  the  south 
main  line,  as  directed  by  the  assistant  yard 
master;  but,  on  account  of  the  switch  being 
thrown  by  the  switchman  Hlcker>on,  instead 
of  going  down  the  main  line  as  he  was  direct- 
ed and  Intended,  his  train  was  direrted  to  the 
side  track  on  which  freight  train  74  was 
standing,  and  the  two  trains  collided.  Just 
before  the  collision,  and  when  the  plaintiff 
saw  that  It  was  inevitable,  he  reversed  his 
engine,  sanded  the  track,  and  did  all  that  he 
could  do  to  stop  his  train,  and  then  leaped 
from  the  englna  He  fell,  his  back  striking 
against  the  switch  stand,  and  he  received 
the  injuries  for  which  he  now  brings  this  ac- 
tion. 

The  plaintiff  testified  that  when  he  got  to 
the  Alabama  Great  Southern  crossing  he 
looked  at  the  Valley  Creek  switch,  and  it 
showed  "white,"  which  was  an  indication 
that  he  coiild  proceed  with  safety  along  the 
main  line  past  that  switch.  The  plaintiff  ad- 
mitted that  on  the  former  trial  he  bad  testi- 
fied that  he  did  not  look  at  the  Valley  Creek 
switch  after  leaving  Fourteenth  street,  and 
aoconnted  for  the  conflict  of  the  two  state- 
ments by  stating  that  "he  was  weak  and 
Bervoos  on  the  former  trial."  He  also  stated 
tbat  before  reaching  the  Alabama  Great 
Southern  crossing  he  told  his  fireman  to  look 
back,  and  his  fireman  told  him,  "All  right;" 
to  back  up;  and  that  it  was  after  this  that 
the  assistant  yard  master  gave  the  signal  to 
go  on  down  the  south  main  line,  so  as  to  clear 
the  switch  at  Valley  Creek.  At  the  time  the 
train  went  through  Valley  Creek  switch, 
which  resulted  In  the  injury  complained  of, 
the  plaintiff  testified  that  It^was  running  be- 
tween 5  and  6  miles  an  hour,  while  the  wit- 
neas  Blckerson  testified  that  it  was  running 
between  16  and  17  miles  an  hour.  The 
switchman,  BickeraoD,  who  was  a  wlti^ess 


introduced  by  the  defendant,  testified  that 
after  he  had  thrown  the  switch  for  the  north- 
bound main  Une  he  first  discovered  me  en- 
gine on  which  the  plaintiff  was  running  when 
it  was  only  about  a  car  length  from  the 
switch,  and  that  this  was  the  first  knowledge 
he  had  of  the  switch  engine  coming  up  from 
Fourteenth  street;  that  as  soon  as  he  saw  It 
he  signaled  to  the  switch  engineer,  and  start- 
ed to  the  switch  at  the  same  time,  to  throw  it 
the  other  way,  but  that  he  did  not  have  time 
to  do  it  He  testified  that  the  last  time  he 
noticed  the  switch  engine.  Just  before  he  saw 
It 'the  car's  l^igth  from  the  switch,  It  was 
standing  at  Fourteenth  street,  and  that  after 
he  threw  the  switch  he  stood  with  his  back 
to  the  north,  the  direction  from  which  the 
engine  was  coming,  waiting  for  the  train  to 
come  on  towards  the  switch,  but  he  did  not 
hear  the  engine  as  it  approached  because  of 
the  noise  of  the  furnaces  and  miUs  around 
where  he  was  standing. 

The  first  assignment  of  error  was  based 
on  the  court's  overruling  the  defendant's  ob- 
jection to  the  following  question,  propounded 
to  the  witness  Will  Hill,  who  had  testified 
that  he  was  a  fireman  on  the  engine  with  the 
plaintiff  at  the  time  of  the  accident:  'T>ldn't 
you  testify  on  your  former  examination  that: 
'I  looked  back  as  we  were  coming  to  the 
crossing.  I  told  him  to  look  back,  latere 
was  a  train  coming.  Then  I  looked  back  and 
told  him  It  was  all  right,  and  I  went  down 
and  commenced  throwing  coal.  The  switches 
were  all  set  for  the  south-bound  track.  I 
saw  they  were  set  for  the  south-bound  track 
when  we  crossed  the  A.  O.  S.  crossing,  and 
I  could  not  say  that  any  of  those  switches 
were  changed  after  we  crossed  the  Alabama 
Great  Southern  crossing.* "  The  defendant 
objected  to  tlilB  evidence,  because  it  was 
hearsay,  and  because  the  plaintiff  could  not 
impeach  bto  own  witness.  The  court  over* 
roled  the  objectlim,  and  stated  that  it  would 
permit  the  question  to  be  asked  and  an> 
swered  for  the  purpose  of  refreshing  the 
memory  of  the  witness.  To  this  ruling  of 
the  court  the  defendant  duly  excepted.  The 
second,*  third,  and  fourth  assignments  of  er- 
ror present  the  same  qnesUons  as  the  above. 
The  sixth  assignment  of  error  was  the  admis- 
sion, against  the  appellant's  objection  and  ex- 
ception, of  the  tables  of  mortality  In  evidence 
to  show  the  plaintiff's  expectancy  of  life.  All 
the  other  assignments  of  error  are  directed 
to  the  court's  ^vlng  and  refusing  to  give 
several  charges  asked,  and  the  court's  over- 
roling  the  defendant's  motion  for  a  new 
triaL 

The  court,  In  Its  oral  charge,  instructed 
the  Jury  as  follows:  "So  you  will  say  wheth- 
er Hurt  was  guilty  of  negligence.  Taking 
into  consideration  the  rules  of  the  company, 
such  as  were  broof^t  to  his  knowledge,  and 
also  the  circumstances  generally  surroimdlng 
him,  to  see  whether  he  ought  to  have  run 
the  train  of  which  he  was  engineer  at  a 
slower  rate  of  q^eed,  or  to  have  stopped  it, 
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or  to  have  kept  a  better  lookout;  and  If  you 
Bbould  find  that  he  was  negligent  in  any  of 
these  matters,  and  that  his  own  negligence 
brought  about  his  own  in]ui7,  or  helped  to 
do  it  proximately,  then  he  must  not  recover, 
even  though  the  switchman  was  negligent, 
unless  you  believe  the  act  of  the  switchman 
was  willful,  wanton,  or  reckless;  not  merely 
negligent,— something  worse."  "You  will  con- 
sider whether  you  find  that  the  plaintiff  was 
negligent  In  falling  to  keep  a  lookout,  and 
running  his  trains  too  fast  across  that  swltdi 
under  the  circumstances;  and  you  will  also 
consider  whether  Hickerson  was  conscious 
of  the  danger  whldi  threatened  the  plaintiff 
by  reason  of  the  switch  being  thrown  wrong, 
and  whether,  being  so  conscious  of  it,  he 
could  have  turned  the  switch,  so  as  to  save 
the  plaintiff  and  the  plaintiff's  train,  and  pre- 
vent the  collision,  and  whether  he  had  time 
to  do  It,  or  whether  he  wUlfully  and  with 
reckless  disregard  to  the  consequences  al- 
lowed the  switch  to  remain  open,  and  let 
the  plaintiff's  train  run  into  the  other  train; 
and  in  such  case.  If  you  find  that  the  plaintiff 
did  what  he  could  to  prevent  the  Injury  to 
hlmseU  after  he  saw  his  danger,  be  may  re- 
cover." The  defendant  excepted  to  each  of 
these  portions  of  the  court's  general  charge, 
and  also  separately  excepted  to  the  court's 
refusal  to  give  each  of  the  following  written 
charges  requested  by  it,  among  many  others: 
(5)  "Unless  the  Jury  believe  that  the  witness 
Hickerson  was  so  negligent  that  his  conduct 
was  the  legal  and  moral  equivalent  of  wUlfuI 
or  Intentional  wrong,  they  must  find  for  the 
defendant,  tf  they  believe  the  plaintiff  was 
guilty  of  negligence  which  proximately  con- 
tributed to  his  injury."  (17)  "If  the  jury 
believe  that  the  plaintiff  has  contradicted  his 
testimony  given  on  the  former  trial  of  this 
cause  In  any  material  particular,  they  are 
authorized  to  consider  this  as  an  impeach- 
ment of  the  plaintiff's  testimony."  (21)  "If 
the  jury  believe  that  the  plaintiff  testified 
on  the  former  trial  of  this  cause  that  he 
didn't  see  how  the  switch  was  after  he  left 
Fourteenth  street,  and  that  be  testified  on 
this  trial  that  he  saw  that  it  was  right  for 
the  south  main  line  at  or  about  the  Alabama 
Great  Southern  crossing,  they  may  consider 
these  contradictory  statements  as  an  Im- 
peachment of  the  plaintiff."  (22)  "If  the 
jury  believe  that  the  plaintiff  testified  on  the 
former  trial  of  this  cause  that  he  didn't  no- 
tice tbis  switch  after  he  left  Fourteenth 
street,  and  on  this  trial  that  he  noticed  the 
condition  of  the  switch  at  the  Alabama  Great 
Southern  crossing,  the  jury  are  authorized  to 
disregard  his  testimony  entirely.  If  they  be- 
lieve that  he  knowingly  did  so."  It  is  not 
deemed  necessary  to  set  out  In  detail  the 
other  charges. 

Hewitt,  Walker  ft  Porter,  for  appellant 
Smith  ft  Lowe,  for  appellee. 

OOLBMAN,  J.   The  action  Is  on  the  case 
brought  by  Htirt  to  recover  damages  for 


personal  injuries,  alleged  to  have  been  sus- 
tained by  the  negligence  of  the  defendant 
while  he  was  In  its  employment  as  an  engi- 
neer. The  court  permitted  the  plaintiff  to 
ask  his  own  witness,  Will  EOll,  against  the 
objection  of  the  defendant,  if  he  had  not 
testified  on  a  former  trial,  as  follows:  CThe 
statement  is  then  set  otit.)  The  court  permit- 
ted the  question  to  be  asked  for  the  purpose, 
as  stated  by  the  court  at  the  time,  to  refresh 
the  memory  of  the  witness,  and  not  tot  the 
purpose  of  impeachment.  It  Is  a  matter 
largely  within  the  discretion  of  the  court 
to  permit  a  party  to  refresh  the  memory  of 
a  witness.  The  witness  answered  that  he 
"did  not  remember."  The  g«ieral  rule  is,  a 
larty  cannot  impeach  his  own  witness  by 
dhowlng  that  he  Is  imworthy  of  belief,  or 
by  proving  that  he  has  made  contradictory 
statements,  but  he  may  refresh  his  mem- 
ory in  a  proper  way.  This  is  frequaitly 
done  by  showing  the  witness  a  memorandum, 
and  It  is  permissible  to  do  so  by  calling  the 
attention  of  the  witness  directly  to  some 
particular  circumstance  or  statement  It 
does  not  appear  that  it  was  used  for  any 
other  purpose,  and  in  this  case  the  question 
elicited  no  response  unfavorable  to  the  de- 
fendant. A  party  is  not  held  bound  by  any 
statement  of  fact  made  by  his  own  witness, 
if  be  can  by  other  evidence  show  that  in 
truth  the  statement  was  Incorrect  The  de- 
portment of  a  witness  on  the  stand,  his  man- 
ner of  testifying,  may  be  considered  by  a 
Jury  in  weighing  his  evidence,  and  is  a  legit- 
imate subject  for  argumput  by  either  side. 
A  witness  may  discredit  his  own  testimony 
by  his  manner  when  testifying.  There  was 
no  error  In  the  ruling  of  the  court  in  the 
several  assignments  of  error  involving  this 
question.  The  court  did  not  err  in  admitting 
the  American  Tables  of  Mortality.  Railway 
Co.  V.  Chambllss,  (Ala.)  11  South.  Rep.  887; 
McDonnell  v.  Insurance  Co.,  85  Ala.  401,  5 
South.  Rep.  120. 

A  great  many  assignments  of  error  are 
based  upon  the  charges  given  and  the  refusal 
to  charge  as  requested  by  defendant  The 
three  charges  given  for  the  plaintiff  are  free 
i^rom  error.  The  first  asserts  the  proposi- 
tion that  if  "the  plaintiff  kept  the  best  look- 
out for  switches  and  obstructions  on  the 
track  be  could,  consistent  with  his  other  du- 
ties, to  wat(^  for  signals  and  manage  the  en- 
gine, It  such  other  duties  were  of  equal  im- 
portance, this  would  not  be  negligence."  The 
charge  is  not  complete,  but,  considered  in 
coimection  with  the  evidence,  it  Is  easily  un- 
derstood, was  not  calculated  to  mislead,  and 
was  not  abstractly  erroneous.  The  second 
charge  given  for  plaintiff  asserted  that  negli- 
gence on  the  part  of  the  plaintiff,  which  did 
not  contribute  to  his  injury,  would  not  pre- 
vent a  recovery;  and  the  third  asserted  the 
proposition,  thoroughly  established  in  this 
court  that  if  defendant  knew  ot  plaintiff's 
peril  in  time  to  have  prevented  the  injury, 
ard  could  have  prevented  it  by  the  use  of 
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means  then  nndor  Ita  control,  and  negUgenOy 
failed  to  tqtply  the  means  to  prevent  the 
Injury,  and  plaintiff  was  Injnred  In  conse- 
quence of  sach  negligence,  he  would  be  en- 
titled to  recover,  notwithstanding  plaintiff 
may  have  been  guilty  of  negligence,  provided 
that  plaintiff  did  all  he  could  to  prevent  the 
accident  and  cave  himself  from  harm  after 
he  became  aware  of  his  perIL  Authorities 
collected  in  Railroad  Co.  v.  Webb,  (Ala.)  12 
Sontb.  Rep.  875.  The  portions  of  the  oral 
cbai^  excepted  to  Involve  very  much  the 
same  principles  of  law  as  those  Involved  In 
the  chaiges  given  for  the  plaintiff,  and  which 
have  been  declared  to  be  free  from  error. 
TiM  argnment  against  the  oral  charge  of  the 
court  is  not  Insisted  upon  so  much  because 
of  any  unsoundness  in  the  proposition  of  law 
asserted  as  for  Its  qualifying  effect  upon  an- 
other chaige  of  the  court,  given  at  the  re- 
quest of  the  defendant,  after  the  oral  charge 
was  concluded.  It  is  insisted  that  the  rul- 
ing of  the  court  Is  inconsistent.  In  this:  that 
in  the  oral  charge  the  court  left  it  with  the 
Jury  to  say  whether  there  were  facts  In  evi- 
dence which  showed  that  plaintiff  waa  guilty 
of  proximate  contributory  negligence,  and  in 
an  affirmative  charge  the  court  instructed 
the  Jury,  at  the  request  of  the  defendant,  as 
a  matter  of  law,  "that  if  the  jury  believed 
the  evidence  the  plaintiff  was  guilty  of  neg- 
ligence which  proximately  contributed  to  his 
Injnix."  We  have  held  that  there  was  no 
error  in  the  portions  of  the  oral  charge  ex- 
cepted to,  and.  If  we  are  correct,  and  If  there 
Is  r^ugnancy  In  the  oral  charge  and  the  af- 
firmatlve  ebaige  given  at  the  request  of  the 
defendant.  It  must  be  that  the  error  lies  in 
the  charge  given  at  the  request  of  the  de- 
fendant If  there  was  error  committed  by 
the  court  In  favor  of  the  defendant,  and  at 
his  request,  the  defendant  cannot  take  ad- 
vantage of  it  to  the  prejudice  of  the  plain- 
tiff. The  statute  (section  2754,  C!ode)  pro- 
hibits the  court  from  charging  upon  the  ef- 
fect of  evidence,  unless  required  to  do  so  by 
one  of  the  parties;  and  if,  upon  the  evidence 
In  this  case,  the  court  had  charged  the  jury, 
ex  mero  motn,  that  plaintiff  was  guil^  of 
proximate  contributory  negligence,  and  the 
verdict  bad  been  for  the  defendant,  we  are 
not  prepared  to  any  H  would  not  have  beoi 
revMBlble  error.  Code,  i  2754,  and  authori- 
tiea  dted  In  Code.  Employes  cannot  be  held 
reqponalble  Cor  the  failure  to  perform  one 
duty  when  such  faUure  resulted  from  the 
necessary  observance  of  another  ot  equal 
Importance,  and  equally  binding  uiwn  them. 
Some  portions  of  the  oral  charge  excepted 
to— that  which  declared  plaintiff's  right  to 
recover,  although  he  may  have  been  guilty 
of  contributory  negligence— were  undoubted- 
ly free  from  error,  and  the  exception  going  to 
the  whole,  for  this  additional  reason,  waa  not 
well  taken. 

Under  the  written  Instruction  of  the  court 
given  at  the  request  of  defendant,  the  Jury 
were  reqolred  to  find  that  plaintiff  was  guilty 


of  proximate  contributory  negligence.  The 
only  issue  of  fact  left  open  to  be  ascertained 
by  the  Jury  under  this  charge  of  the  court 
waa  whether  defendant  was  guilty  of  audi 
wanton  or  willful  negligence,  or  its  equivsi. 
lent,  as  to  authorize  a  verdict  for  the  plain- 
tiff, although  he  may  have  been  guilty  oC 
proximate  contributory  negligence.  In  the 
case  of  Railroad  Co,  v.  Webb,  (Ala.)  12 
South.  Rep.  875,  it  is  sold:  "We  have  often 
held  that,  if  plaintiff's  peril  was  discovered 
In  time  to  avoid  the  injury  by  the  exercise 
of  due  care  on  the  part  of  the  defendant,  and 
the  injury  was  the  result  of  the  failure  to 
perform  its  duty  in  this  reject,  plaintiff 
would  be  entitled  to  recover,  although  he 
may  have  been  guilty  of  culpable  negligence 
in  the  fiiat  instance."  We  further  held  that 
"the  practice  whidi  prevails  in  this  state  au- 
thorizes the  introduction  in  evidence  of 
reddess,  wanton,  or  wiUfnl  negligence  un- 
der a  complaint  which  avers  only  simple 
negligence,  and  a  recovery  may  be  had  upon 
such  proof,  although  the  evidence  may  sus- 
tain a  plea  of  simple  contributory  negli- 
gence," The  authorities  are  collected  in  the 
Webb  Case,  supra. 

The  first  count  of  the  complaint  charged 
simple  negligence^  as  distinguished  from 
wanton  or  willful  negligence,  or  its  equiva- 
lent, and  under  the  foregoing  authorities  it 
was  proper  to  admit  evidence  to  show  that 
defendant  negligently  failed  to  use  prevent- 
ive effort  after  discovering  plaintiSTs  peril, 
and  that  such  negligence  caused  the  injury. 
Whether  the  evidence  was  sufficient  to  au- 
thorize the  plaintiff  to  recover  under  the  first 
count,  notwittistanding  plaintiff  may  have 
been  guilty  of  contributory  negligence  waa 
prc^erly  left  to  the  Jury.  The  gravamen  of 
the  third  count  of  the  complaint  is  that  de- 
fendant knew  of  plaintiff's  danger,  "and 
could,  by  the  exercise  of  proper  diligence, 
have  prevented  his  injuries  as  aforesaid, 
which  it  negligently  failed  to  da"  The 
negligence  here  averred  is  the  equivalent  of 
wanton  or  willful  misconduct  To  authorize 
a  recovery  under  this  count  it  was  necessary 
to  prove  the  negligence  averred.  Proof  of 
simple  negligence— that  is,  the  failure  to  ex- 
ercise ordinary  care— would  not  sustain  this 
coimt  of  the  complaint  A  plea  to  such  a 
count  whldi  avers  as  a  defense  that  plain- 
tiff waa  gaUty  of  n^ligence  which  proxi- 
mately contributed  to  his  injury,  does  not 
present  a  complete  answer,  for  plaintiff  may 
recover,  notwithstanding  his  contributory 
negligence,  upon  proof  that  defendant  waa 
guilty  of  wanton  or  willful  injury  or  such 
negligence  as  to  be  the  equivalent  of  wiUfnl 
or  wanton  wrong.  The  plea  does  not  answer 
the  whole  complaint  Rallrocul  Co.  v.  Fra- 
iler, 83  Ala.  45,  9  South.  Rep.  303;  Railway 
Co.  T.  Stewart  01  Ala.  421,  8  South.  Rep. 
70S;  Railroad  Oa  t.  Watson,  90  Ala.  68,  8 
South.  Rep.  248.  Instead  of  objecting  to  the 
plea  because  of  its  insufficiency,  the  plaintiff 
Joined  issue  upon  it    The  rule  la  that,  where 
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Issue  Is  Joined  npon  an  Insnfficient  plea.  It 
tecoines  an  issue  to  be  tried  bj  the  jury, 
and,  although  it  may  be  immaterial,  or  show 
no  bar  to  a  recoveiy,  the  court  has  no  dis- 
cretion,  bnt  mnst  receive  evidence,  If  offered, 
in  support  of  the  plea,  and,  if  sustained  by 
the  proof,  the  defendant  is  entitled  to  have 
the  issue  found  in  his  favor.  Farrow  v. 
Andrews,  69  Ala.  96;  Agnew  V.  Walden,  84 
Ala.  503,  4  South.  Hep.  672;  Railroad  Go.  v. 
Graham,  (Ala.)  10  South.  Rep.  283.  The 
court,  as  we  have  stated,  charged  the  jury 
at  the  request  of  the  deftodant,  as  a  matter 
of  law,  that  plaintiff  was  guilty  of  negllg^ice 
which  proximately  contributed  to  his  tnjory. 
It  thus  determined  that  the  plea  of  the  de- 
fendant to  the  third  count  of  the  complaint 
was  sustained  by  the  proof.  Although  in- 
sufficient as  a  plea,  Issue  haYing  been  joined 
iiTfoa  it,  and  the  defendant,  as  judicially  de- 
termined by  the  conrt,  having  sustained  the 
plea  by  uncontroverted  evidence,  to  be  con- 
sistent It  would  appear  that  the  conrt  was 
bound  to  charge  the  jury,  at  the  request  of 
the  defendant,  that  the  plaintiff  could  not 
recover  under  the  third  count  of  the  com- 
plaint 

We  are  of  opinion  the  court  charged  the 
jury  too  favorably  for  the  defendant  when  it 
declared  as  a  matter  of  law  that  plaintiff 
was  guilty  of  contributory  negligence.  We 
think,  under  one  phase  of  the  evidence,  the 
jury  might  have  found  that  plaintiff  was  not 
guilty  of  contributory  negligence.  If,  after 
crossing  the  Alabama  Great  Southern  Rail- 
road track,  plaintiff  looked,  and  saw  that 
the  switch  was  properly  set,  and  he  re- 
ceived orders  from  the  yard  master  to  move 
down  the  track,  and  if  it  was  equally  in- 
cumbent on  blm  to  attend  to  his  engine, 
and  watch  for  signals,  and  he  "kept  the  best 
lookout  he  could  for  the  switches,  conslstmt 
with  his  other  duties  of  equal  importance," 
and  was  also  Informed  by  his  fireman  that 
the  switch  was  all  right,— questions  of  fact 
to  be  determined  by  the  Jury,— a  failure  on 
his  part  to  discover  and  know  exactly  when 
the  switch  was  turned,  would  not,  as  a  mat- 
ter of  law,  necessarily  amount  to  contribu- 
tory negligence.  Under  the  evidence.  It  was 
a  question  for  the  jury.  If,  therefore,  the 
court  erred  In  favor  of  the  defendant  In  giv- 
ing the  affirmative  charge,  at  Its  request, 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence, the'  error  cannot  be  visited  upon  the 
plaintiff  If  in  fact,  under  the  evidence,  the 
court  ought  not  to  have  thus  charged  the 
jury.  The  principle  of  law  decided  in  the 
case  of  Railroad  Co.  v.  Sanders,  13  South. 
Rep.  57,  (present  term,)  Is  directly  in  point 

Admissions  which  are  relevant  and  mate- 
rial to  the  Issue  made  by  a  pai^  to  a  suit, 
whether  made  as  a  witness  on  the  stand  or 
elsewhere,  are  always  admissible  against  him. 
He  Is  not  concluded'  by  them  unless  they  in- 
duce'action,  so  as  to  estop  blm  afterwards, 
but  he  may  explain  or  show  that  in  making 
th6  stktement  he  was  mlfltsken.    Where  a 


party  testifies  on  a  subsequent  trial  dUferent 
from  that  given  on  a  former  trial,  it  is  com- 
X>etent  for  the  adverse  party  to  ^ve  in  evl- 
dfflice  his  statement  on  the  first  trial,  and 
it  is  the  duty  of  the  jury  to  consider  both 
statements,  In  connection  with  the  explana- 
tion, if  any  Is  made,  in  the  light  of  all  the 
evidence,  and  determine  which  Is  true.  A 
charge  which  singles  out  any  particular  part 
of  the  evidence,  and  bases  a  conclusion  of 
law  upon  it,  gives  the  fact  thus  emphasized 
imdue  prominence,  and  is  calculated  to  mis- 
lead the  jury.  Such  charges  generally  are 
argumentative,  and  should  be  refused.  The 
charges  asked  by  defendant  in  regard  to  the 
former  admissions  of  the  plaintiff  are  faulty 
In  this  respect,  and  the  court  did  not  err  In 
refusing  them. 

Many  of  the  refused  charges  ignore  that 
phase  of  the  evidence  (and  there  was  such 
evidence  by  the  plaintiff)  which  tended  to 
show  that  defendant  failed  to  exercise  prop- 
er prevMitlve  effort  after  plalnafTs  peril  was 
discovered.  For  this  reason  they  were  prop- 
erly refused.  We  need  not  specify  them. 
Section  2756  of  the  Code,  which  provides  that 
"charges  moved  for  by  either  party  must  be 
in  'Writing,  and  must  be  given  or  refused  in  the 
terms  in  which  they  are  written,"  was  not 
intended  to  license  either  party  to  move  for 
charges  ad  infinitum.  A  court  will  not  be 
in  error  for  refusing  charges  which  are  mere 
repetitions  of  charges  which  have  been  given, 
and  a  mere  variation  in  the  use  of  words, 
which  "Mdeth  counsel,"  and  which  in  no 
way  change  the  meaning  or  assert  different 
principles  from  those  given,  'wiU  not  affect 
the  rule.  Some  of  the  charges  asked  are 
subject  to  this  criticism.  Charge  No.  6,  re- 
fused by  the  court,  is  of  that  character.  The 
defendant  had  received  the  benefit  of  the 
principle  of  law  asserted  in  this  charge  In 
four  separate  charges,  given  by  the  conrt 
at  the  instance  of  the  defendant  and  in  the 
oral  InstruotlonB  given  by  the  court  The 
charge  (No.  5)  may  be  subject  to  the  far- 
ther criticism  that  it  refers  to  tHo  jury  to 
determine  what  Is  tiie  "legal"  equiviQent  of 
willful  or  intentional  wrong,  but,  aside  from 
this.  It  is  a  mere  repetition  of  instructions 
which  were  given  to  the  Jury.  No  possible 
injury  can  result  to  defendant  by  the  role 
of  construction  we  place  upon  the  statute, 
for  it  is  now  provided  that  charges  "given" 
are  to  be  taken  out  by  the  Jury,  while  those 
refused  are  to  be  retained  by  the  clerk.  Acts 
188&-S9,  p.  90,  amending  section  2756  of  the 
Code.  It  is  manifest,  then,  that  the  defend- 
ant received  the  benefit  of  charge  No.  5 
in  the  charges  given  at  its  request,  and  was 
not  Injured  by  the  refusal  of  the  court  to 
^ve  charge  No.  6. 

Charges  17  and  21  are  mideadlng,  and  also 
state  the  proposition  In  language  too  strong. 
When  it  is  shown  that  statements  made  by 
a  'tritness  on  his .  examination  are  different 
from  those  made  on  a  previous  examination, 
tUs  la  evidence  tending  to  Impeachment. 
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(Hurls  T.  State,  [Ala.]  11  SoaOi.  Rep.  255;) 
bat  when  the  witness  makes  an  etzplanatlon 
of  the  different  statements  the  Jury  would 
not  be  authorized  capriciously  to  reject  the 
explanation.  The  charge  should  not  have  Ig- 
nored the  explanatory  evidence.  Contradict- 
ory statements  tend  to  Impeachment,  but 
do  not,  as  matter  of  law,  amount  to  an 
Imiieachment  If  a  statement  Is  Intention- 
ally made^  the  witness  knowing  at  the  time 
it  la  untrue,  a  Jury  would  be  authorised  to 
reject  the  testimony  of  the  witness  entirely. 
We  are  of  opinion  that  (diarge  22  is  involved, 
and  is  subject  to  the  same  criticism.  Leav- 
Ing  off  the  last  phrase  of  the  charge^  If 
they  believe  he  knowingly  did  so,"  there  is 
but  little  difference,  if  any.  In  the  principle 
asserted  In  this  charge  and  In  17  and  21, 
SDpra.  If  the  Jury  believed  that  on  either 
azaminatlon  the  witness  stated  as  true  ihat 
which  he  knew  to  be  untrue  in  regard  to  a 
material  matter,  the  Jury  would  be  author. 
bed  to  discredit  the  witness  cdtogether,  and 
It  would  not  be  an  invasion  of  their  province 
to  so  instruct  them;  but  that  Is  not  the 
proportion  asserted  by  the  Charge.  The  wit- 
ness in  the  case  at  bar  knew  at  the  time  of 
Us  last  examination  he  had  made  a  differ^ 
•nt  statement  on  his  first  examination,  and 
be  undertook  to  account  for  the  difference, 
and  to  explain  why  be  made  a  mistake  on 
his  first  examination.  It  the  Jury  were  sat- 
isfled  with  the  explanation,  although  th^ 
may  have  believed  that  the  witness  know- 
toglj  and  intentionally  testified  as  he  did  on 
his  first  ezamlnatlMi,  yet,  if  they  Itelleved 
he  made  an  honest  mistake,  which  he  satis- 
faetorUy  explained,  the  mere  difference  of 
the  two  statements  would  not  in  law  Justify 
the  oourt  to  instruct  the  Jury  as  requested, 
nia  charge  as  framed  ignores  the  explana. 
tory  evidence^  and  at  least  was  calculated 
to  mislead  the  Jury,  and  possibly  Invaded 
tfaeir  province,  lliete  was  no  error  In  re> 
losing  it  "Charges  should  be  clear,  and  of 
easy  Interpretatton."  Hughes  v.  Anderson, 
08  Ala.  280;  Harmon  v.  McRae,  81  A  in,  401, 
8  South.  Bep.  54a 

Some  part  of  the  statements  of  counsel  to 
the  Jury  In  his  closing  argument,  to  whl<di 
crzoeptiaiL  was  taken,  was  authorized  by  tbe 
•vldenoe,  and,  the  exception  gcring  to  tl>e 
entire  part,  that  which  was  authorized  as 
well  as  that  not  Justified  by  the  evidence, 
tbe  court  was  not  bound  to  separate  the 
l^al  ftom  the  Illegal,  but  was  Justified  In 
(cfDsIng  the  motion  ss  made.  A  fair  and 
tttisfaotory  discussion  of  the  auesUon  as  to 
tiow  far  counsel  can  go  in  the  argument  of 
evidence  before  a  Jury  without  transgressing 
legitimate  limits  may  be  found  In  the  cases 
of  Mitchnm  v.  State,  11  Oa.  612;  Tucker  v. 
Hennlker,  41  N.  H.  817.  The  doctrine  is 
tfaoronghly  established  In  this  state,  and  its 
limitations  have  been  Judicially  fixed.  See 
the  following  authorities:  Nelson  v.  Blanu- 
factnrlngCOb,(Ala.)ll  South.  Bep.  606;  Luas- 
fbrd  T.  Dletiicfa,  83  Ala.  665,  8  South.  Bep. 


808;  KlUngsley  r.  State,  (Ala.)  11  South.  Bep. 
409;  Gross  v.  State,  68  Ala.  476;  Jackson  t. 
BoMiMon,  93  Ala.  167,  9  South.  Bep.  881; 
Ballroad  Co.  v.  Orr,  91  Ala.  548,  8  Soath. 
Bep.  360.  There  is  no  error  In  the  raoord, 
and  the  case  must  be  affirmed. 


(«8  AU.  US) 

ALABAMA  CONNELLSVILrLB)  COAL  * 
IBON  CO.  V.  PITTS. 

(Supreme  Court  of  Alabama.    May  2,  1888.) 

EiXFSKT  SVIDSMOS— MUTSB^IID  SSBVAXT— DBATK 
or  iNr^NT— D^MAOSS. 

LOne  who  is  well  aeqnalnted  with  the 
use  of  a  mechanical  appliance,  and  ha*  had  a 
large  expoience  in  using  it,  tlioagh  not  famil- 
iar with  its  constmction,  is  competent  to  testi- 
fr  as  to  whether  such  appliance  "was  reason- 
ably adapted  for  the  purpose  for  wliicfa  it  was 
used,"  and  also  as  to  its  eondltim  at  the  time 
of  the  accident. 

2.  A  servant  who  Is  injured  in  an  employ- 
ment wliich  is  in  its  natore  dangerous,  and 
who  has  not  been  warned  of  the  danger  Tof  tlie 
master,  bnt  has  received  warning  from  a  fel- 
low servant,  cannot  recover  damages  on  so- 
count  of  tbe  master's  negligence  in  failing  to 
warn  him. 

S.  In  an  action  by  the  personal  representa- 
tives of  a  minor  for  damages  for  his  death, 
where  snch  minor  was  at  the  time  d  his  deatJl 
a  member  of  his  father's  household,  paying  his 
wages  to  his  father,  and  beiiw  supported  hf 
him,  the  lory,  in  estimating  damages,  must  ez- 
eluae  from  their  calculation  the  earnings  of 
snch  minor  prior  to  attaining  his  majority. 

Appeal  from  city  court  of  Birmingham, 
Jefferson  county;  WlUlam  W.  WIlkeiaoB, 
Judge. 

Action  by  Batiste  Pitts,  as  administrator, 
against  the  Alabama  Connellsville  Coal  ft 
Iron  Oompauy,  to  recover  damages  for  death 
of  Peter  Pitts.  Judgment  was  rendered  for 
plaintiff,  and  defendant  appeala.   Bevosed. 

All  the  facts  pertaining  to  tbe  pleadings 
and  aa  disclosed  in  the  bUl  of  exertions 
are  anfllciently  stated  In  the  opinion.  After 
the  introduction  of  all  the  evidence,  and 
after  the  court  had  charged  the  Jury  on  the 
law  applicable  to  the  case,  the  plalntitt 
moved  for  leave  to  strike  count  No.  8  from 
tbe  complaint,  and  amend  count  Na  2.  13ie 
defendant  objected  to  the  granting  of  tbla 
motion.  The  court  overruled  his  objectloa 
and  granted  the  motion,  and  defendant  eat- 
cepted. 

The  court,  at  the  request  of  tbe  plaintiff, 
gave  the  following  charge  to  the  Jury:  "The 
master  is  bound  not  to  expose  the  servant 
to  dangera  of  which  he  knows,  or  baa  rea- 
son to  know,  the  servant  Is  not  aware.  He 
Is  bound  to  fully  apprise  the  servant  ct 
dangers  incident  to  the  buslnesB,  which  he 
(the  employer)  ought  to  know."  The  defend- 
ant excepted  to  tbe  giving  of  this  charge, 
and  also  separately  excepted  to  the  refusal 
of  tbe  court  to  give  each  of  the  followins 
charges,  as  requested  by  it:  (t)  "If  yon 
Itelieve  the  evidence^  your  verdict  must  be 
for  tbe  defendant  under  the  first  count  of 
tbe  complaint"   QH  "It  ypa  believe  tbe  eft- 
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flence,  your  verdict  most  be  for  the  defend- 
ant under  the  second  count  of  the  com- 
plaint" (A)  "It  you  believe  the  evidence, 
your  verdict  niuat  be  for  the  defendant  un- 
der the  fourth  count  of  the  complaint"  (4) 
"If  you  believe  the  evidence,  your  verdict 
must  be  for  the  defendant  under  the  fifth 
count  of  the .  coniplnlnt"  (5;  "If  you  And 
from  the  evidence  that  the  tramway  and 
tipple  were  adapted  to  the  work  expected 
to  be  done  yvith  them,  and  were  reasonably 
safe  for  the  ordlnaiy  and  usual  work  done 
on  them,  then  tliere  was  no  negligence  In 
ordering  Peter  Pitts  to  go  up  on  the  trestle 
and  help  push  the  cars."  (6)  "The  burden 
of  proof  Is  on  the  plaintiff  to  establish  by 
proper  evidence  that  there  was  a  defect  In 
defendant's  works,  and  that  Peter  Pitts' 
Injuries  were  directly  caused  by  the  de- 
tect; and  if,  after  conslderini;  aU  the  evi- 
dence, you  are  not  reasonably  satisfied  that 
there  was  a  defect,  and,  In  addition  thereto, 
that  this  defect  was  the  direct  cause  of  the 
Injuiy,  your  verdict  must  be  for  the  defend- 
ant" (7)  "If  you  find  from  the  evidence 
that  Peter  Pitts  was  directed  to  help  push 
the  car  on  the  tramway,  and  that  he  was 
injured  while  stooping  over  the  end  of  the 
pole,  and  not  in  a  position  required  to  be 
assumed  by  him  in  pushing  or  holding  back 
the  car,  you  will  find  a  verdict  for  the  de- 
fendant" (8)  "If  you  find  from  the  evi- 
dence that  the  tipple  pole  flew  up  and  struck 
Peter  Pitts  because  the  two  men  who  were 
diarged  with  the  duty  of  managing  the 
traih  car  had  negligently  failed  to  put  the 
ring  over  the  end  of  the  pole  so  as  to  bold 
It  down,  you  will  find  a  verdict  for  the  de- 
fendant" (9)  "If  the  jury  find  that  the  ac- 
cident was  due  solely  to  an  unusually  heavy 
load  on  the  car  to  be  handled  on  the  tipple, 
and  the  nature  of  that  load,  then  your  ver- 
dict must  be  for  the  defendant"  (10)  "The 
burden  of  proof  is  oa  plaintiff  to  establish  by 
proper  evidence  that  defendant's  servant  or- 
dered Peter  ntts  to  go  up  («  the  tramway 
and  help  do  the  very  work  which  he  was 
dolitg  when  injured;  and  If  you  are  left  in 
doubt,  and  not  reasonably  satlsfled  from  the 
evidence,  that  defendant's  fsald  servant  knew 
that  this  tipple  pole  was  likely  to  fiy  up 
prematurely  when  a  properly  loaded  car  was 
placed  on  the  tipple  in  the  usual  way,  and 
that  under  his  orders  Peter  Pitts  would 
reasonably  be  expected  to  come  in  contact 
with  the  pole  while  carrying  out  his  orders, 
and  that  said  pole  did  fly  up  prematurely 
and  Injure  ntts  while  he  was  In  a  posi- 
tion required  of  him  in  the  performance  of 
the  duty  said  servant  had  directed  him  to 
perform,  then  your  verdict  must  be  for  the 
defendant"  (11)  "Should  you  get  so  far  as 
to  estimating  the  amount  of  damages  under 
the  law  as  I  have  charged  you.  In  making 
this  estimate  as  to  oompoisatoiy  damages 
you  wiU  exclude  from  such  calculation.  In 
this  case,  the  earnings  and  savings  of  de- 
ceased up  to  the  age  of  21  years,  and  In 


this  case  only  calculate  on  what  Is  earned 
and  saved  after  that  age." 

Chisholm  &  Whaley,  for  appellant    Smith 
&  Lowe,  for  appellee. 

STONE,  O.  X  This  action  Is  brought  un- 
der the  employer's  act,  (section  2590,  Ck>de 
1886.)  It  counts  on  the  negligent  and  un- 
lawful killing  of  Peter  Pitts,  an  employe  of 
the  appellant  corporation.  The  complaint 
was  amended  by  striking  out  the  third 
coimt  and  the  trial  was  had  on  the  remain- 
ing four  counts.  A  demurrer  was  Inter- 
posed to  each  of  the  counts  of  the  com- 
plaint which  the  city  court  overruled;  but 
that  ruling  Is  not  assigned  as  error.  The 
appellant  corporation  was  operating  a  coal 
pit  It  had  an  elevated  tramway,  erected 
and  operated  for  the  purpose  of  removing 
the  refuse  which  was  mined  with  the  coat 
At  the  end  of  the  tramway  was  machinery 
called  a  "tipple,"  used  In  emptying  the  refuse 
from  the  cars.  The  cars  on  this  tramway 
were  moved  by  hand  power,  and  plaintiff's 
intestate  was  employed  in  this  service  at 
the  time  he  suffered  the  injury  which  caused 
his  death.  The  machinery  which  operated 
the  tipple  Is  described  in  the  first  coimt  of 
the  complaint  as  follows:  "Plaintiff  alleges 
that  said  tipple  was  connected  with  said 
track  by  means  of  a  pole  about  nine  feet 
in  length,  one  end  of  which  pole  was  fas- 
tened to  the  tipple,  and  the  other  end  pro- 
jected over  and  along  the  trac^  and  was 
held  in  place  by  means  of  an  iron  ring,  or 
belt,  or  groove  fastened  to  the  track,  and 
placed  over  the  end  of  the  pole,  and  w.is 
so  constructed  that  when  the  said  hand  car 
bad  reached  the  tipple,  and  said  ring  or  belt 
or  groove  was  removed  from  the  end  of 
the  pole,  the  said  end  would  go  up  In  the 
air  as  the  tipple  went  down."  The  negli- 
gence of  defendant  charged  in  this,  the  first 
count.  Is  that  plaintiff's  Intestate,  in  what 
he  did,  was  conforming  to  orders  he  was 
bound  to  obey,  and,  while  so  obeying  and 
conforming  to  orders,  "the  end  of  said  pole 
which  extended  over  the  track  flew  up  with 
great  violence,  and  struck  plaintUTs  Intes- 
tate, and  injtured  him  so  that  he  died.  And 
plaintiff  alleges  that  said  pole  was  likely  to 
fly  up  prematturely,  and  had  often  done  so 
before,  and  the  work  that  plaintiff's  Intes- 
tate was  directed  to  do  •  •  •  was  there- 
by rendered  hazardous  and  dangerous;  and 
said  person  In  the  employment  of  defendant 
to  whose  orders  he  was  bound  to  conform 
and  •  •  •  did  conform,  knew  that  said 
pole  was  liable  and  likely  to  fly  up  prema- 
turely, and  had  often  done  so  before.  •  •  • 
'That  the  Injury  and  death  •  •  •  were 
caused  by  reason  of  the  negligence  of  the 
said  person,  to  whose  orders  plalntUTs  in- 
testate WEis  bound  to  conform  and  did  con- 
form." The  gravamen  of  the  second  count 
is  "that  said  tramway  or  trestle  became 
and  was  In  a  defective  condition  in  this: 
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tbat  that  part  of  the  tramway  or  trestle  ap- 
proaching and  next  to  the  tipple  had  be- 
come and  was  much  lower  than  the  portion 
nearer  the  mouth  of  the  mine;  *  *  *  and 
by  reason  of  the  defect  In  the  condition  of 
the  tramway  and  trestle  as  aforesaid  the 
said  car  went  with  great  force  and  speed 
upon  said  tipple,  and  caused  the  same  to 
tip  suddenly  and  violently,  and  thereby 
caused  a  pole  which  was  attached  to  said 
tipple  •  •  •  to  fly  up  and  strike  plain- 
tiff's intestate,"  etc.  The  fourth  count  is 
substantially  like  the  first,  with  this  addi- 
tion: "Plaintiff  aUeges  that  said  Injury  was 
caused  by  reason  of  a  defect  in  the  ways, 
works,  or  machinery  of  defendant,  in  this: 
that  no  8afiEi<dent  provision  was  made  to 
secore  the  end  of  said  pole,  which  extended 
over  and  along  said  track.  •  •  •  And 
plaintiff  alleges  that  said  defect  had  not 
been  remedied,  owing  to  the  negligence  of 
the  person  in  the  employ  of  the  defendant, 
and  intrusted  by  the  defendant  with  the 
dnty  of  seeing  that  the  ways,  works,  and 
machinery  woe  in  proper  condition."  The 
fifth  oonnt  avers  that  "the  defendant  negli- 
gently ordered  him  [plaintiff's  intestate]  to 
push  and  assist  in  pushing  a  loaded  tram 
car  over  a  tramway,  along  and  upon  a 
trestle,  *  •  *  and  to  place  and  assist  in 
placing  said  tram  car  upon  said  tipple." 
TbiB  count  then  alleges  how  said  injury  was 
inflicted,  and  adds:  "And  plaintiff  alleges 
that  the  work  which  plaintiff  was  ordered 
by  the  defendant  to  perform  was  dangerous 
and  hazardous  by  reason  of  the  fact  that 
said  pole  was  liable  to  fly  up  as  aforesaid, 
and  defendant  knew  that  the  same  was  dan- 
gerous and  hazardous  by  reason  of  the  fact 
that  said  pole  was  liable  to  fly  up  as  afore- 
said; and  the  defendant  negligently  failed  to 
notify  the  deceased  of  the  danger."  The  case 
was  tried  on  two  pleas,— not  guilty,  and 
contributory  negligence  on  the  part  of  platn- 
tfff. 

The  witness  Lewis  testified  that  he  was 
well  and  long  acquainted  Y/lth.  the  use,  If 
not  with  the  construction,  of  the  ma- 
chinery he  was  called  to  testify  about  He 
stated  he  had  had  much  experience  in  Its 
use.  We  think  he  should  have  been  per- 
mitted to  testify  that  the  pattern  of  the 
tipple  employed  on  the  occasion  of  the  Inju- 
ry "was  reasonably  adapted  for  the  purpose 
for  which  it  was  used;"  and,  if  he  tjnew 
the  condition  it  was  in  when  the  disaster 
occurred,  whether  in  good  repair,  or  the 
contrary,  he  could  state  that.  Young  v. 
O'Neal,  57  Ala.  566;  Railway  Co.  v.  Propst, 
S3  Ala.  618,  3  South.  Rep.  764;  Blackman 
V.  Collier,  65  Ala,  311;  Rattway  Co.  v. 
Blakely,  59  Ala.  471;  siames  v.  Brownlee, 
03  Ala.  277.  The  city  court  erred  in  exclud- 
ing this  testimony.  Railroad  Co.  v.  (Jeorge, 
94  Ala.  199,  10  South.  Rep.  145.  The  drift 
of  the  testimony  which  went  before  the 
lury  in  this  case  tends  to  show  that  plain- 
tiff's Intestate  was  &  youth  about  19  years 


old,  that  he  was  in  the  employ  of  the  de- 
fendant corporation,  and  that  he  was  usual- 
ly employed  in  work  other  than  that  ta 
which  he  lost  his  life.  There  was  an  ele- 
vated tramway,  along  which  hand  cars  were 
employed  in  removing  the  refuse  from  the 
mine,  which  extended  some  140  feet  from  a 
point  above  the  mouth  of  the  pit  At  the 
end  of  this  tramway,  and  on  a  line  with  it, 
was  what  is  known  as  a  "tipple,"  which 
moved  on  an  axle.  A  pole  connected  with 
the  tipple  extended  some  feet  along  the 
tramway,  and  was  fastened  to  it  by  a  mov- 
able ring.  This  pole,  so  fastened,  kept 
the  tipple  in  place  until  the  hand  car  was 
placed  upon  it,  when,  by  removing  the  ring, 
the  pole  would  fly  up,  and,  by  releasing  the 
tipple,  cause  it  to  do  its  work.  The  first  70 
feet  of  this  tramway  was  nearly  horizontal, 
but  from  that  point  to  the  tipple  it  was 
down  grade,  nte  testimony  as  to  the  de- 
gree of  tills  inclination  is  not  entirely  in 
harmony,  some  of  the  witnesses  giving  it 
a  steeper  descent  than  others  do.  All  the 
testimony  agrees  that  in  descending  this 
down  grade  to  the  tipple  the  hand  car 
moved  of  its  own  momentum,  and  rapidly, 
and  that  on  tills  occasion  the  fastening 
which  held  the  pole  hi  place  became  detached, 
and  the  pole  flew  up  prematurely;  thus 
striking  intestate  on  his  head,  and  causing 
his  death.  There  was  testimony  that  on  a 
former  occasion  a  similar  premature  flying 
up  of  the  pole  bad  occurred,  bat  the  8iq»er- 
intendent  or  mine  tK>ss  denied  all  knowledge 
or  information  of  such  occurrence.  A  wit- 
ness for  plaintiff  had  testified  that  he  him- 
self had  notified  the  manager  of  it  It  was 
proved,  and  was  not  denied,  tliat  the  super- 
intendent or  boss  directed  deceased  to  as- 
sist the  hands  regularly  detailed  for  the 
service  In  placing  the  car  from  the  platform 
on  the  tramway,  and  it  was  not  claimed,  or 
attempted  to  be  proved,  that  he  warned  Ifim 
of  any  danger  in  tliis  service.  There  was 
testimony  that  before  starting  on  the  tram- 
way with  the  hand  car  the  regular  bands 
in  the  service  cautioned  plaintiff's  intestate 
against  the  pole  connected  with  the  tipple; 
and  when  on  the  down  grade,  wltliin  15  or 
20  feet  of  the  end  of  the  tramway,  each  of 
them  told  him  to  "let  loose,"  accompanied 
with  a  backward  motion  of  the  hand.  He 
did  not  obey  this  instruction,  but  held  on- 
to the  car,  following  it  up.  There  was  some 
variation  in  this  part  of  the  testimony,  all 
of  which  was  given  by  plaintiff's  witnesses. 
One  witness  testified  that  he  heard  the  com- 
mand given  to  "hold  it."  Tills  witness  was 
not  on  the  tratnway.  Another  of  plaintUC's 
witnesses  testified  that  this  command  was 
given  by  him,  not  to  intestate,  who  was  at 
the  rear  end  of  the  car,  but  to  Iila  regular 
coworker  who  was  at  one  sido  of  it,  while 
he,  witness,  was  at  the  other,  each  endeav- 
oring to  check  the  car's  motion.  There  was 
no  proof  tending  to  show  any  defect  or 
want  of  repair  of  the  tipple,  the  ctmnectlng 
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pole,  or  of  tho  ring  which  held  them  In 
place.  The  only  defect  of  the  ways,  works, 
or  machinery  charged  In  the  complaint,  of 
wUch  any  proof  was  made,  was  and  Is  that 
the  down  grade  of  the  tramway  was  bo 
■teep  that  a  heayUy  loaded  car  could  not 
be  kept  under  control  while  descending  It 
'According  to  some  of  the  testimony,  this 
defect,  and  the  consequoit  rapid,  uncon- 
trollable movement  of  a  descending,  heavily 
lad^  car,  caused  the  pole  or  lever  to  break 
loose  from  Its  fastening,  and  fly  up  prema- 
tnrely.  This  was  the  only  defect  'in  the 
ways,  works,  machinery,  or  plant"  which 
there  was  any  testimony  tending  to  prove. 
This  alleged  ietect  Is  the  gravamen  of  the 
second  count  The  wrong  complained  of  In 
the  fourth  count  Is  "that  no  sufficient  provi- 
sion was  made  to  secure  the  end  of  said 
pole."  This  refers  to  the  lever  which  held 
the  tipple  in  place.  No  proof  was  made 
that  this  appliance  was  defective  in  Itself. 
The  fifth  oount  alleges  that  the  work  which 
plaintiff's,  intestate  was  commanded  to  do 
was  "dangerous  and  hazardous,"  and  "the 
defendant  negligently  failed  to  notify  the 
deceased  of  the  danger."  We  think  the 
work  which  plalntlfl's  Intestate  was  in8truct> 
ed  to  do  was,  in  Its  nature,  hazardous,  and 
that  in  aaslgnlhg  an  inexperienced  youth  to 
such  perilous  service  the  boss  or  person  In 
control  should  have  warned  or  cautioned 
him  of  the  danger.  If,  however,  he  was 
soffldently  notified  and  cautioned  by  a  co- 
laborer,  and  heedlessly  disregarded  such 
wsruing,  this  would  leave  him  without  ez- 
cnse. 

We  have  said  that  tbe  ruling  on  demnrrer 
has  not  been  assigned  as  error.  If  It  w«e, 
we  would  hold  the  first  count  does  not  set 
fi>rth  a  good  cause  of  action.  We  make  this 
statement  as  a  guide  for  another  trial,  and 
to  prevent  the  question  from  coming  again 
noon  us. 

Allowing  amendment  of  pleadings,  whUe 
tiie  trial  was  in  progress.  In  the  manner  here 
complained  of^  was  free  from  error.  8 
Brick.  Ala.  Dig.  p.  28,  U  B,  7;  Code  1886^  | 
283& 

There  was  no  testimony  before  the  jury 
tending  to  support  the  fourth  oount  of  the 
complaint,  and  charge  S  asked  by  defeod- 
ant  ought  to  have  been  given. 

Defendant's  series  of  charges  requested: 
Charge  No.  8  is  subject  to  criticism  in  two 
respects:  It  employs  the  wMds,  "direct"  and 
"directly,"  Instead  of  the  appropriate  words, 
"proximate"  and  "proximately."  TbiM  was 
calculated  to  mislead  the  average  juror.  But 
there  Is  a  graver  fault  The  conclusion  to 
too  broad.  Its  hypothesis,  tf  found  to  be 
true,  would  certainly  acquit  the  defendant 
4rf  fault  In  the  matter  of  defects  in  the  ways, 
works,  and  machinery,  but  It  would  extend 
■0  further.  It  would  not  necessarily  exoner- 
ate defendant  of  the  charge  made  in  the 
fifth  count.  If  the  Jury  should  fiUd  that  plain- 
ttS%  Intestate  ma  assigned  to  a  perilous 


work,  without  receiving  Instructions  from 
some  quarter  that  would  be  calculated  to 
put  him  <m  the  lookout  This  would  present 
a  question  for  the  Jury,  on  proper  Instmo. 
tions.  But  we  must  not  be  misunderstood. 
If  intestate  received  from  other  employes 
the  notice  and  warning  he  should  have  had 
from  the  superintendent  or  boss,  and  disre- 
garded It  this  left  him  without  excuse. 
Charge  8  had  no  testlmcmy  to  support  Us 
hypothesis,  and  it  was  rightly  refused  for 
that  reason.  If  for  no  other.  Charge  9  hy- 
potheslses  the  overload  of  the  tram  car  as 
the  sole  cause  of  the  injury  suffered.  There 
Is  no  coimt  In  the  complaint  based  on  this 
alleged  fault  of  defendant  and  hence  no  no. 
tice  was  given  by  the  pleadings  that  a.  re- 
covery would  be  sought  on  this  account  It 
was  not  within  the  issue  formed.  This 
charge  ought  to  have  been  given.  The  legal 
principles  necessary  to  be  consulted  in  the 
trial  of  this  case  have  been  many  times  de- 
clared by  this  court  Railroad  Co.  v.  Alloi, 
78  Ala.  494;  Railway  Co.  v.  Propst  S3  Ala. 
618,  3  South.  Rep.  764;  RaUway  Co.  v.  Da^ 
vis,  92  Ala.  300,  9  South.  Rep.  252;  Railroad 
Co.  V.  George,  94  Ala.  199,  10  South.  Bep. 
140l  See,  also.  Railroad  Co.  v.  McDade,  135 
U.  S.  564,  10  Sup.  Ct  Rep.  1044.  Charge  11. 
asked  by  the  defendant  should  have  been 
given.  The  testimony  was  without  conflict 
that  Peter  Pitts  was  a  minor,  a  member  of 
his  father's  hous^old,  and  that  the  latter 
supported  him,  and  received  the  wages  ha 
earned.  Williams  v.  Hallmart  Co.,  81 
686,  9  South.  Rep.  77. 
Bevetsed  and  remanded. 


(101  AU.  282) 

BATES  V.  MORRIS. 
(Saprems  Court  of  Alabama.     May  8,  1803.) 
Oanonoxt  to  Bvisbros— Failihib  to  Cixx  Wit* 

NBSS. 

1.  A  general  and  Indefinite  objection  to  a 
question  asked  a  witness  should  be  overruled 
unlesB  the  question  la  plainly  Irrelevant 

2.  Where  a  person  whose  eridenoe  wonM 
be  competent  for  either  party  to  an  action 
was  in  court  during  the  trial,  and  equals  a«. 
cessibie  to  both  parties,  It  is  error  to  charge 
that  the  lory  oonid  draw  an  unfavorable  infer- 
ence agaiuBt  one  of  the  parties  for  failing  to 
call  snch  person  as  a  witness. 

Appeal  from  dty  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

In  an  action  by  Mary  Morris  against  W.  K. 
Bates  Judgment  was  rendered  for  plaintiff, 
and  garnishment  was  issued  and  served  iQ>on 
supposed  creditors  of  defendant  Cora  Batea 
Instituted  a  claim  to  the  money  hdd  under 
the  garnishment  Judgment  was  rendered  la 
favor  of  the  Judgment  creditor,  and  claimant 
appeals.    Reversed. 

On  February  18,  1887,  W.  B.  Bates  became 
Indebted  to  the  plaintiff,  and,  on  failure  to 
pay  said  Indebtedness,  Mary  Morris,  tha 
plalntifl,  brought  suit  against  him,  and  ob- 
tained Judgment  thereon  in  the  sum  ot  flOO 
on  April  26,  189a   Bzacntlon  being  retumad 


Digitized  by 


Google 


Ala.) 


BATES  V.  MOBBIS. 


"No  property  formd"  on  July  21,  1881,  gar- 
nishment -was  Issued  on  the  Judgment,  and 
eorred  on  St.  Pierre  Bros.,  and  In  their  an- 
swer the  garnishees  acknowledged  Indebted- 
neea  to  W.  B.  Bates,  and  suggested  that  the 
money  in  his  hands  was  claimed  to  be  the 
propertyof  Cora  W.Bates.  After  having  been 
duly  serred  with  notice,  CJora  W.  Bates  Insti- 
tuted a  dalm  to  the  money  In  the  hands  of 
the  garnishees.  The  claimant  claimed  the 
money  in  the  hands  of  the  garnishees,  and 
based  her  claim  upon  the  following  facts, 
which  her  testimony  tended  to  show:  Prior 
to  1887  the  claimant  earned  certain  money 
by  ber  own  labor,  and  wltb  her  husband's 
consent  was  allowed  to  have  and  enjoy  the 
proceeds  thereof.  This  money,  together  with 
other  money,  loaned  her  by  her  brother, 
amounting  to  $3,000,  she  loaned  to  her  hus- 
band, W.  B.  Bates,  defendant  in  the  original 
suit  On  February  25, 1889,  her  husband,  W. 
B.  Bates,  being  unable  to  pay  her  the  mon^ 
borrowed,  and  being,  as  she  testified,  an  in- 
temperate and  improvident  man,  he  conveyed 
to  her  in  satisfaction  of  said  indebtedness 
his  undivided  one-half  interest  In  tlie  lease- 
hMd  Interest  and  rights  to  the  premises 
whldi  bad  been  rested  to  St  Pierre  Bros. 
There  was  some  testimony  for  the  claimant 
that  the  debt  was  the  full  value  of  W.  B.  Bates' 
interest  In  the  leasehold  estate.  There  was 
other  testimony  going  to  show  that  the  prop- 
erly Interest  conveyed  exceeded  In  value  the 
amoont  of  the  indebtedness.  The  clalmuit 
was  In  possession  of  her  half  interest  of  the 
leasehold  estate  from  said  25th  day  of  Feb- 
ruary, 1889,  down  to  the  time  of  this  litiga- 
tion, and  it  was  shown  that  the  lease  had  yet 
to  run  a  Uttle  less  than  six  years  from  the 
date  of  the  triaL  There  was  evidence  intro- 
duced for  Hie  plalntifF  in  the  ort^nal  suit 
tending  to  show  that  at  the  time  of  making 
the  deed  to  his  wife  of  the  leasehold  Interest 
W.  B.  Bates  was  Insolvent,  but  this  fact  was 
not  known  to  his  wife.  The  plaintUF  in  the 
original  suit  introduced  one  'Miles,  who,  after 
having  testified  that  he  was  acquainted  with 
the  market  value  of  real  estate  in  Birming- 
ham when  the  conveyance  was  made  to 
claimant  by  W.  B.  Bates,  was  asked  this 
question:  "What,  on  February  28,  1889,  was 
the  market  value  of  the  leasehold  Interest  In 
the  premises,  made  and  referred  to  by  the 
witnesses  as  belonging  to  the  claimant,  run- 
ning nine  years,  and  bringing  in  a  rental  of 
$1,4^4  net,  for  half  intnest,  with  buildings 
bdonging  to  lessee  at  termination  of  lease?" 
The  claimant  objected  to  the  introduction  of 
this  question,  and  duly  excepted  to  the  court^s 
overruling  her  objection.  Upon  the  witness 
answering,  "$12,000,"  the  claimant  objected 
to  the  answer,  and  duly  excepted  to  the 
co>nrt'8  ovetmling  her  objection.  W.  B. 
Bates,  Ihe  husband  of  the  claimant,  and  the 
defendant  in  the  original  suit,  was  present 
during  the  trial  of  the  present  cause,  but  was 
not  called  to  testify  by  either  party,  and  he 
did  not  testify.   Upon  the  introdncti<»i  of  all 


the  evidence  the  claimant  requested  thie  court 
to  give,  among  others,  the  following  charges: 
"(5)  The  court  charges  the  Jury  that  the  mere 
fact  that  claimant  failed  to  introduce  her 
husband  as  a  witness  In  this  case  is  not  to 
be  considered  by  the  jury  as  a  circumstance 
against  her,  but  it  Is  a  circumstance  that  can 
be  considered  by  the  Jury  for  or  against  her, 
as  they  may  see  fit  under  all  the  evidence  in 
the  case."  "(7)  Bven  if  the  Jury  believe  from 
the  evidence  that  in  mnMng  a  conveyance  to 
his  wife,  which  was  introduced  and  read  to 
the  Juiy,  W.  B.  Bates  Intended  to  defraud  his 
creditors,  this  would  not  afCect  the  claimant 
to  the  property  so  conveyed  unless  she  pcur- 
ticlpated  In  the  fraud."  The  court  refused  to 
give  each  of  these  charges,  and  the -claimant 
duly  excepted.  The  court,  at  the  request  of 
the  plaintiff,  gave  the  following  written  char- 
ges to  the  Jury,  and  the  claimant  separately 
excepted  to  each  of  them  as  given:  (1)  "The 
jury  are  charged  that  before  the  plaintiff  can 
be  defeated  In  this  action  the  claimant  must 
fbow  that  the  transaction  between  the  dalm- 
ant  and  her  husband,*  namely,  the  conveyance 
made  by  him  to  her  of  the  property  in  con- 
troversy, was  for  a  fair  and  valuable  consid- 
etatlon,  and  that  In  determining  whether 
such  transaction  was  fair  and  Just  they  can 
look  to  the  fact  that  W.  B.  Bates  was  not  ex- 
amined as  a  witness  in  this  triaL"  &)  "I 
charge  you,  gentlemen  of  the  Jury,  that. if 
you  believe  from  the  evidence  that  the  trans- 
fer of  the  property  tn  controversy  made  by 
W.  B.  Bates  to  his  wife  (the  claimant)  was 
made  for  the  purpose  of  hindering,  delasrlng, 
or  defrauding  the  creditors  of  W.  B.  Bates, 
you  must  find  for  the  plaintiff.'' 

Lane  &  White,  for  appellant  Ouegg  & 
Thornton,  for  appellee. 

STONE,  O.  J.  The  issue  formed  betweeb 
the  parties  questioned  the  bona  fides  as  to 
the  creditors  of  the  husband  of  the  appellant 
of  the  transfer  he  had  made  to  her  of  hts 
right  and  Interest  in  the  lease  executed  to 
him  and  Beasley  by  James  Wilson  and  Min- 
nie Constantlne  The  transfer  piuports  to 
have  been  made  in  considerati(m  and  for 
the  payment  of  an  antecedent  indebtedness 
of  the  husband.  If  the  debt  was  real,  the 
pivotal  Inquiry  was  whether  there  was  su'di 
disparity  between  Its  amount  and  the  value 
of  the  leasehold  interest  as  to  be  Indicative 
of  fraud;  whether  the  appellant  had  bar- 
gained for  and  received  overpayment  or 
payment  in  excess  of  her  Just  demand.  Bank 
V.  Smith,  93  Ala.  97,  9  South  Rep.  S48; 
PoUock  V.  Meyer,  (Ala.)  11  South.  Rep.  386. 
To  this  inquiry  the  evidence  of  the  witness 
Miles  was  directed,  and  we  do  not  perceive 
that  it  is  subject  to  any  Just  objection.  If 
the  question  eUclting  the  evidence  was  in 
form  objectionable,  or  if  its  hypothesis  was, 
as  Is  here  insisted,  broader  than  the  evidence 
to  which  It  refwB,  this  was  matter  of  special 
obJncti(ai,  which.  If  it  had  been  made,  would 
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have  been  removed.  The  objection  to  the 
question  and  to  the  evidence  was  graieral 
and  indefinite.  Such  objectlona  are  not  fa- 
vored, and,  if  the  evidence  is  not  plainly  Il- 
legal or  irrelevant,  the  trial  court  commits 
no  error  In  overruling  them.  Wallls  v.  Rhea, 
10  Ala.  463;  Sanders  v.  Knox,  57  Ala.  81; 
Rule  of  Practice,  90  Ala.  Ix.,  9  South.  Rep. 
Iv. 

The  first  instruction  given  to  the  Jury  at 
the  request  of  the  appellee  is  not  very  clear- 
ly expressed.  As  we  construe  it,  as  matter 
of  law  it  asserts  that  the  failure  to  examine 
the  husband  as  a  witness  should  be  regarded 
as  a  fact  or  circumstance  tmding  to  the 
proof  or  disproof  of  the  matter  in  dispute. 
It  may  be  that  it  was  intended  to  assert  no 
more  than  that  the  failure  to  ezamtae  the 
husband  was  matter  of  Inference  or  pre- 
sumption unfavorable  to  the  appellant  In 
weighing  the  other  evldenoe.  In  either  point 
of  view  we  deem  the  instruction  erroneous. 
The  husband  was  in  court,  accessible  to 
^ther  party,  and  a  competent  witness  to 
the  same  extent  for  the  one  party  as  for  the 
other;  and  It  is  difficult  to  assign  any  Just 
reason  for  Imputing  the  failure  to  examine 
him  as  a  witness  as  matter  of  evidential  in- 
ference or  as  ground  of  unfavorable  pre- 
sumption for  or  against  the  one  i>arty  which 
woidd  not  apply  to  the  other.  To  neither 
can  be  imputed  the  withholding  or  sup- 
pression of  evidence,  and  all  that  can .  be 
properly  said  Is  that  neither  deemed  it  nee- 
aasacy  to  add  the  evidence  of  the  husband 
touching  the  matter  in  dli^ute.  The  question 
was  considered  in  Scovel  v.  Baldwin,  27 
Conn.  316,  and  it  was  said  by  the  court: 
"The  circumstance  that  a  particular  person, 
who  is  equally  within  the  control  of  both 
parties,  is  not  called  as  a  witness,  Is  too 
often  made  the  subject  of  comment  before 
the  Jury.  Such  a  fact  lays  no  ground  for 
any  presumption  against  ^ther  party.  If 
the  witness  would  aid  either  party,  such 
party  would  probably  produce  him.  As  he 
U  not  produced,  Oie  Jury  have  no  right  to 
presume  anything  in  respect  to  his  knowledge 
of  any  facts  in  the  case,  because  they  are  to 
try  the  case  upon  the  facts  shown  In  the 
evidence,  and  upon  them  alone,  without  at- 
tempting to  guess  at  what  might  be  shown 
If  particular  persons  were  produced  by  the 
parties."  Cases  arise  in  which  material  facta 
lie  exclusively  within  the  knowledge  of  a 
particular  person.  If  such  person  is  access- 
ible, and  is  not  produced  and  examined,  the 
party  claiming  benefit  from  the  facts  must 
generally  fail  from  a  want  of  evidence;  and 
cases  may  present  themselves  in  whic^  a 
person  having  peculiar  knowledge  of  facts 
from  which  a  party  claiming  to  derive 
benefit  is  accessible  to  such  party,  and  not 
to  his  adversary.  If  such  person  is  not  pro- 
duced and  examined,  a  presumpticm  may 
arise  that  the  facts  do  not.  exist  Lawson, 
Presnmp.  Bv.  120  et  seq.  Such  presumption 
is,  however,  indulged  with  great  caution,  and 


only  when  it  is  manifest  the  evidence  is  with- 
in the  power  of  the  one  party,  and  is  not 
accessible  to  his  adversary.  The  husband 
was  a  party  to  the  transaction  impeached, 
and,  it  may  be,  the  principal  actor  in  it,  of 
necessity  having  fuU  knowledge  of  all  the 
facts  attending  it  Tl^e  appellant  was  the 
other  party,  having  equal  knowledge,  and 
was  examined.  There  is  no  room  for  any 
Inference  that  she  had  omitted  the  state- 
ment of  any  material  fact  to  which  the  hus- 
band would  have  testified,  or  that  his  evl* 
deuce  would  not  have  been  merely  cumu- 
lative, corroboratory  of  the  evidence  she 
had  given.  If  it  was  supposed  there  was  any 
fact  within  his  knowledge  of  which  there 
was  not  evidence,  or  that,  so  far  from  coi^ 
roboratlng,  he  would  in  any  respect  have 
contradicted  the  evidence  of  the  appellant 
in  support  of  the  transaction,  the  appellee 
ought  to  have  examined  him.  Not  liavlng 
examined  him,  there  is  no  room  for  any 
conjecture  or  specula^on  as  to  the  character 
of  the  evidence  be  might  have  given,  nor  any 
Just  reason  for  unfavorable  Inference  against 
the  apx>ellant.  If  she  had  called  the  hus- 
band, and  he  had  corroborated  the  evldciicn 
in  support  of  the  transaction,  his  credibility 
would  have  beeu  assaUed  because  of  his  re- 
lation to  the  appellant  and  to  the  transac- 
tion. This  being  true,  the  appellant  ought 
not  to  suffer  by  reason  of  the  failure 
to  examine  the  husband.  Similar  instruc- 
tions have  been  considered  and  repudiated 
by  this  court.  Patton  v.  Bambo,  20  Ala.  485; 
Jackson  v.  State,  77  Ala.  18;  Carter  v. 
Chambers,  79  Ala.  223;  Pollak  v.  Harmon. 
94  Ala.  420,  10  South.  Rep.  156.  The  last 
case  cited  is  not  in  any  respect  distinguish- 
able from  the  present  one,  and  the  instruc- 
tion requested  and  refused  differs  from  the 
Instruction  we  are  considering  only  In  being 
more  clearly  expressed.  It  was  said  by 
Clopton,  J.,  citing  the  case  of  Scovel  v. 
Baldwin,  supra:  "Both  the  grantors  in  the 
bill  of  sale  were  In  court,  and  equally  in 
the  control  of  both  parties.  In  such  case, 
the  Jury,  being  In  duty  botuid  to  determine 
the  case  on  the  facts  shown  and  the  evidence 
actually  introduced,  have  no  right  to  presume 
what  would  have  been  shown  had  the 
grantors  in  the  bill  of  sale  been  examined  as 
witnesses." 

It  is  not  necessary  to  notice  separate 
and  particularly  the  instructiona  givoDi  or 
refused,  the  subject  of  the  remaining  as- 
signments of  error.  The  controversy  be- 
tween the  parties  involved  only  plain,  well- 
settled  principles  of  law.  Prior  to  28tfa 
February,  1887,  the  earnings  of  the  wife 
were  not  her  separate  property.  The  com- 
mon law  prevailed,  and  her  earnings  be- 
longed to  the  husband.  By  contract  with 
her,  or  by  gift,  or  by  renunciation  of  aU 
right  to  them,  sufBering  her  to  retain  them, 
the  husband  could  invest  the  wife  with  a 
separate  estate  in  such  earnings,  which  a 
court  of  equi^  would  protect;  but  spch  gift. 
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or  eadb  rolontaiy  rennnclatlon,  the  equivalent 
of  a  gift,  was  not  valid  as  against  the  ex- 
isting creditors  of  the  husband,  for  the  same 
reason  that  any  voluntary  conveyance  would 
be  void  aa  to  the  existing  cneditors  of  tbA 
donor.  Aa  to  subsequent  creditors,  such 
gift  or  rainnclatlon  was  valid,  unless  it  was 
BaccesBfolly  assailed  for  intentional  fraud. 
Plnkston  v.  McLemore,  31  Ala.  308;  Whig  v. 
Boswald,  74  Ala.  346.  The  evidence  of  such 
gift  or  renunciation  must  have  been  clear, 
and  It  most  have  been  apparent  that  the 
husband  intended  to  divest  himself  of  the 
light  to  her  eaminga,  and  to  set  them  apart 
to  the  seiMirate  use  of  the  wife.  Carletoa  t. 
Rivers,  54  Ala.  467.  If  It  be  shown  that 
the  husband  gave  or  renounced  to  the  ap- 
pellant her  personal  earnings,  and  that  by 
her  thrift  and  Industry  she  acquired  moneys 
which  were  loaned  to  or  used  by  the  hus- 
band, by  the  loan  or  use  he  became  In- 
debted to  the  appellant,  and  the  debt  would 
form  a  valuable  consideration  for  the  sale 
(w  conveyance  of  property  to  her.  If  at  the 
time  of  such  gift  or  renundatlon  the  debt 
of  the  husband  to  the  appellee  had  not  been 
created,  as  to  her  the  gift  or  renunciation  is 
valid,  unless  It  Is  shown  to  have  been  In- 
fected  with  actual  fraud.  Hugglns  v.  Per- 
rlne,  30  Ala.  <iU6.  But  although  it  may  ap- 
pear that  the  appellee  was  a  subsequent 
creditor  of  the  husband,  if  her  claim  existed 
at  the  time  of  the  transfer  of  the  leasehold 
interest  to  the  appellant  the  transfer  cannot 
be  supported,  if  it  be  shown  that  the  value 
of  the  Interest  transferred  was  so  materially 
in  excess  of  the  amount  of  the  indebtedness 
of  the  husband  that. the  legitimate  boundary 
of  secnring  payment  of  the  debt  was  passed, 
and  there  was  intentional  bargaining  for  and 
recdvlng  overpayment.  Pollock  v.  Meyer, 
(Ala.)  11  Sonth.  Rep.  885,  and  authorities 
cited.  An  observance  of  these  well-aertled 
principles  will  lead  to  a  proper  determlna- 
tlon  of  the  controversy  and  of  t;h3  rlgl't 
of  tbe  partlBB.    Reversed  and  remanded. 
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(Uopreme  Court  of  Alabama.     Hay  2,  1S93.) 

UnnciPAL  CospoBiTioir— OantyiNcas— Validitt 

— OUBTRUCTIOII  OF  STRSaT  BT  RAILROAD  CARS. 

1.  A  dty  oidlnance  which  makes  it  nnlaw- 
fnl  for  a  railroad  company  "to  make  np  any 
train  across  [a  certain  street]  by  switching  or 
otherwise,  at  any  time,"  construed  to  mean 
that  the  company  shall  not  stop  the  cars  on  or 
across  the  street  in  the  operation  of  making'  np 
a  train,  is  valid  as  a  reasonable  exerdse  of 
municipal  authority. 

2.  An  ordinance  which  prohibits  a  rail- 
road company,  between  the  hours  of  6  A.  M. 
and  11  F.  M.,  from  moving  its  cars  across  a 
street  for  the  purpose  of  being  distributed  in 
the  yards,  without  rtgard  to  whether  they  are 
stopped  on  the  street  or  not,  is  void,  because 
onreasonable. 

3.  The  provision  of  an  ordinance  that  a 
laolroad  company  shall  not  obstruct  a  street  by 


allowing  cars  to  remain  on  or  across  the  same 
for  a  longer  period  than  three  minutes  is  a 
valid  regulation. 

4.  Where  the  provisions  of  an  ordinance 
are  severable  and  capable  of  distinct  enforce- 
ment, the  fact  that  some  are  void  because  un- 
authorized does  not  affect  the  validity  of  those 
otherwise  valid. 

Appeal  from  dty  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Bill  for  an  Injunction  by  the  Alabama 
Oreat  Southern  Railroad  Company  against 
the  mayor  and  aldermen  of  city  of  Birming- 
ham. Plaintiff  had  decree,  and  defendants 
appeal.    Modified  and  affirmed. 

Oregg  ft  Thornton,  City  Attys.,  for  appel- 
lants.   A.  O.  Smith,  for  appellee. 

HEAD,  J.  The  bill  Is  filed  by  the  Alabama 
Oreat  Southern  Railroad  Company  to  enjoin 
the  enforcement  of  the  following  ordinance 
adopted  by  the  mayor  and  aldermen  of  Bir- 
mingham, a  municipal  corporation:  "It  shall 
be  unlawful  to  mal^e  up  any  train  across 
Twentieth  street,  by  switching  or  otherwise, 
at  any  time,  or  to  switch  back  and  forth 
across  said  street  for  the  purpose  of  distrib- 
uting cars,  between  the  hours  of  6  in  the 
morning  and  11  at  night,  bnt  it  shall  not  be 
unlawful  to  use  the  tracks  on  said  street  for 
placing  cars  on  bulk  tracks  in  the  yarda  No 
obstruction  shall  remain  on  or  be  across  said 
Twentieth  street  for  a  longer  time  than  three 
minutes.  Any  person  violating  this  section 
shall  be  fined  on  conviction  not  less  than 
(1.00  nor  more  than  $100.00."  The  bill  avers 
that  complainant  is  a  railroad  corporation, 
duly  chartered  under  the  laws  of  Alabama, 
owning  and  operating  a  railroad  from  Chat- 
tanooga, Tenn.,  to  Meridian,  Miss.,  passing 
through  Ute  states  of  Tennessee,  Georgia, 
Alabama,  and  Mississippi,  and  connecting 
at  its  termini  with  other  railroads,  by  asso- 
ciation or  otherwise,  in  the  Interchange  of 
freight  and  passenger  business,  thus  reaching 
and  extending  the  commercial  relations  of 
the  states  wherein  its  road  Is  located  into 
many  of  the  states  of  the  Union,  and  af- 
fording transportation  facilities  to  many  of 
the  states  Into  the  four  states  wherein  tbe 
road  is  located;  also  affording  transit  across 
sold  four  states  to  tbe  freight  and  passenger 
traffic  from  many  other  statea  The  com- 
plainant's road  was  constructed  under  and 
by  virtue  of  the  powers  contained  In  the 
charters  of  certain  other  railroad  companies 
In  the  bill  mentioned,  and  complainant  now 
owns  the  road,  with  all  the  tights,  fran- 
chises, privileges,  and  Immunities  of  said 
other  corporatlona  The  complainant's  pred- 
ecessor, who  constructed  the  road,  was  au- 
thorized to  put  down  and  use  along  the  main 
line  single,  double,  or  treble  tracks,  and, 
whenever  necessary  to  intersect  or  cross  any 
road  or  highway,  to  construct  across  or  upon 
the  same,  provided  the  company  should  re- 
store the  road  or  highway  to  its  former  state* 
or  in  a  sufficient  manner  not  to  impair  Its 
usefulness.    Tbe  company  was  also  author- 
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ized  to  lay  out  the  road  so  as  not  to  exceed ' 
160  feet  wide.  Tbe  road  was  completed  In 
the  year  1871,  and  has  since  been  In  operation 
to  tbe  present  time.  Prior  to  construction, 
a  right  of  way  100  feet  wide  was  obtained 
through  section  36,  township  17,  range  3 
west,  which  was  a  part  of  a  field  used  for 
agricultural  purposes,  with  no  houses  or  hab- 
itations upon  it.  When  the  South  &  North 
Alabama  Railroad  Company  determined  to 
build  Its  line  of  road  so  as  to  cross  complain- 
ant's line  about  Elyton,  the  Elyton  Land 
Company  was  formed  for  the  purpose  of 
building  a  cll7  upon  what  is  the  present 
site  of  the  city  of  Birmingham,  and  to  that 
end  acquired  the  title  to  the  said  land  In 
section  86,  townsliip  and  range  aforesaid, 
which  now  forms  in  part  the  site  of  said 
citT',  and  entered  into  a  contract  with  the 
said  South  &  North  Alabama  RaUroad  Com- 
pany by  which  that  road  crossed  complain- 
ant's line  of  road  at  the  present  crossing, 
which  is  within  the  dty  of  Birmingham; 
and  complainant  allowed  that  company  to 
use  and  occupy  a  part  of  its  right  of  way, 
and  complainant  acquired  the  tight  of  way 
OTer  the  strip  of  land  35  feet  wide  imme- 
diately west  of  and  adjoining  its  former 
right  of  way,  and  went  Into  the  use  and  occu- 
pation of  the  same.  The  Elyton  Land  Com- 
pany then  caused  the  city  of  Birmingham  to 
be  surveyed,  and  a  map  thereof  made,  which 
surrey  and  map  were  made  with  the  center 
line  of  complainant's  road  as  the  base  line 
and  foundation  thereof,  and  now  so  remain; 
and  said  company  designated  on  its  map 
Twentieth  street,  as  now  located,  so  as  to 
cross  complainant's  line  of  road  and  its  said 
rights  of  way,  as  acquired  by  it,  in  said  sec- 
tion, township,  and  range;  and  also  desig- 
nated on  "said  map  the  lands  extending  from 
First  avenue  north  to  First  avenue  south 
as  railroad  reservations,  the  same  being  1,000 
feet  wide.  Including  the  rights  of  way  already 
mentioned,  and  extending  through  the  pro- 
posed dty.  Thereafter  the  city  of  Birming- 
ham was  built  up,  as  then  surveyed  and  lo- 
cated, on  both  sides  of  the  roads  and  rights  of 
way  of  complainant  and  said  South  &  North 
Alabama  Ballroad  Company,  and  gradually 
grew  from  a  few  houses,  from  year  to  year, 
into  its  present  proportions.  The  bill  also  avers 
that  complainant  has  remained  in  possession  of 
the  said  rights  of  way  for  many  years,  and 
during  the  year  1886  it  caused  to  t>e  made  a 
plan  for  the  improvement  of  its  yards  and 
property  within  the  dty,  adjoining  said 
Twentieth  street,  and  In  the  year  1887  com- 
pleted said  Improvements  and  built  Its  yard 
at  a  cost  of  not  less  than  $15,000;  that  the 
same  was  built  with  the  full  knowledge  and 
assent  of  the  authorities  of  the  city,  who  In 
no  manner  objected  thereto;  and  in  the  year 
1889,  the  dty,  with  the  cooperation  of  com- 
plainant and  the  South  &  North  Alabama  Bail- 
road  Company,  laid  down  granite  block  pave- 
ment over  said  street  crossing,  at  great  ex- 
pense to  complainant,  as  It  became  necessary 


for  it  to  take  up  and  relay  its  tracks  in  the 
most  perman«it  and  durable  manner  possible. 
The  bill  further  avers  that  complainant  is 
using  four  tracks  across  Twentieth  street  (Hi 
its  own  rights  of  way;  that  its  yards  north 
and  south  of  the  street  are  immediately  con- 
tiguous to  it,  and,  in  order  to  use  its  yards, 
it  is  necessary  and  absolutely  essential  that 
it  be  able  to  cross  the  street,  and  that  a 
denial  of  such  right.  In  the  manner  proposed 
by  said  ordinance,  worild  so  cramp  its  oper- 
ations that  it  could  not  use  its  said  road  to 
any  advantage,  and  would  utterly  cripple 
any  attempt  to  switdi,  or  to  use  Its  property 
for  distributing  cars,  for  it  is  averred  the  use 
of  its  property  in  Its  yards  involves,  and  is 
forced  to  involve,  switdiing  at  all  hours  of 
the  day,  whenever  the  same  is  required  for 
the  business  of  Its  patrons;  that.  If  the  said 
ordinance  is  enforced,  it  will  have  the  effect 
to  compel  the  complainant  to  remove  itv 
said  yards  from  the  corporate  limits  of  the 
dty,  where  they  would  fall,  within  other 
suburban  towns  now  building  up  and  ad- 
joining Birmingham,  along  the  line  of  com- 
plainant's road.  It  is  also  averred  that  com- 
plainant's trains  arrive  from  time  to  time 
in  the  dty,  Imvlng  many  cars  for  difTerent 
roads  and  states,  and  are  stopped  in  said 
yard  north  of  Twentieth  street,  wUch  has 
been  built  for  this  purpose,  and  so  used  with- 
out objection;  and  tliat  it  is  absolutely  neces- 
sary for  its  cars  to  be  switched,  in  order  that 
each  may  be  sent  to  its  destination,  and  ab- 
solutely necessary  to  switch  across  Twentieth 
street  within  the  usual  working  hours  of  the 
day  for  such  purpose.  The  bill  further  avera- 
that  there  la  no  necessity  for  the  ordinance 
complained  of,  inasmuch  as,  since  the  street 
has  been  paved  Trith  Belgian  block,  the  safety 
to  travel  across  the  street  has  been  greatly 
promoted,  and  there  exists  across  the  tracks 
at  Twenty-Second  street  in  the  dly  a  bridge 
which  is  used  by  pedestrians,  vehides,  and 
the  Highland  Avenue  &  Belt  Railroad  Com- 
pany, and  there  Is  now  building  across  the- 
tracks  upon  Twenty-First  street  a  bridge 
whidi  will  be  used  for  pedestrians  and  reiii- 
cles,  and  will  enable  all  parties  who  do  not 
decdre  to  cross  at  Twentieth  street  to  safely 
cross  from  the  north  to  the  south  side  and 
back,  and  that  there  are  other  streets  opened, 
across  the  railroads  which  can  be  used;  that 
the  dty  has  already  provided  by  ordinance 
all  necessary  and  reasonable  regulations  of 
the  use  of  sold  street  by  trains  and  cars  of 
railroads,  by  providing  that  the  companies 
must  keep  lights  and  flagmen,  and  shall  have- 
a  watchman  to  precede  every  train  that 
crosses  the  street,  whidi  regulations  have- 
been  and  are  being  observed  by  complainant. 
The  bill  prays  that  the  ordinance  be  declared 
imreosonable  and  void,  and  that  its  enforce- 
ment be  perpetually  enjoined.  The  defend- 
ant demurred,  and  also  moved  to  dissolve 
the  temporary  injunction  for.  want  of  equity 
in  the  bill,  and  on  the  denials  of  the  answer. 
The  defendant  appeals  from  a  decree  of  the- 
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court  oyerrollsg  tbe  demurrers  and  refaslng 
to  dlfisolve  the  Injunction. 

It  would  seem  unnecessary  to  discuss  at 
lenstb,  or  dte  authorities  to  support,  the 
proposition  that,  upon  the  facts  averred  In 
the  bin,  which,  upon  demurrer,  must  be 
taken  to  be  true,  the  complainant  Is  Invested 
with  the  ownership  and  right  to  the  reasona- 
ble oae  and  enjoyment  of  Its  rights  of  way 
and  tracks  which  cross  Twentieth  street, 
and  its  yards  on  each  side  of  the  street, 
and.  In  the  exercise  thereof,  the  right  to 
cross  the  street  with  its  engines  and  cars  tn 
a  reasonable  and  proper  maimer;  and  that 
these  rights  the  dty  of  Birmingham  has  no 
power  to  take  away  or  destroy  by  Tlrtue  of 
any  power  inherent  in  the  municipality,  or 
expressly  conferred  upon  It  by  leglslatlre 
grant  We  do  not  inquire  how  far  the  sot* 
ereign  power  of  the  state  ml^t  be  exer> 
dsed  to  prevent  the  use  of  the  complain- 
ant's yards  within  the  city,  for  the  purposes 
for  which  they  were  acquired  and  built  and 
are  now  being  used,  or  how  far  that  power 
ml^t  be  delegated  by  the  state  to  the  munic- 
ipal ooriioration  itself.  It  is  «aou^  In  the 
present  case,  that  no  such  power  or  author- 
ity has  been  conferred  upon  the  city,  and 
that  the  extent  of  its  authority  hi  the  prem- 
ises is  only  that  conferred  by  its  charter, 
tIx.:  "To  regulate  and  control  the  running  of 
cars  or  locomotives  upon  or  across  the 
streets,  avenues,  or  alleys  of  said  city,  and 
to  regulate  and  control  the  speed  of  such 
cars,  engines,  or  trains  within  the  corporate 
limits  of  said  dty;"  and,  as  provided  by  sec- 
tion 1519  of  the  Code,  "to  regulate  the  run- 
ning of  railroad  trains  or  engines  within  the 
corporate  boundaries,  limiting  the  moving  or 
numlng  thereof  to  a  speed  of  not  more  than 
-four  miles  per  hour;  and  to  prohibit  the 
standing  thereof  on  or  across  the  streets  or 
highways  within  the  corporate  boundaries." 
It  is  not  dalmed  by  the  dty  that  it  can  do 
more  than  these  statutory  provisions  author- 
ize; nor  is  it  denied  by  the  complainant  that 
the  dty  may  «xerdse  the  power  conferred 
by  these  provisions.  The  question,  then,  is 
whether  the  adoptl(m  of  the  ordinance  as- 
sailed is  a  valid  exercise  of  the  power  to 
"r^ulate  and  control  the  running  of  cars 
or  locomotives  upon  or  across  the  streets, 
avenues,  or  alleys  of  said  dty."  The  or- 
dinance is  divided  into  three  distinct  pro- 
visions, whidt  may  be  stated  as  follows: 
(1)  It  shall  be  unlawful  to  make  up  any 
train  across  Twentieth  street,  by  switching 
-or  otherwise,  at  any  time;  (2)  it  shall  be 
unlawful  to  switch  back  and  forth  across 
said  street,  for  the  purpose  of  distributing 
cars,  between  the  hours  of  6  In  the  morning 
and  11  at  night,  but  It  shall  not  be  unlawful 
to  use  the  tracks  on  said  street  for  placing 
«arB  on  the  bulk  tracks  In  the  yards;  (3)  no 
obstruction  shall  remain  on  or  be  across  sfdd 
'Twentieth  street  for  a  longer  time  than  three 
lotamtes.  We  iay  down  as  a  general  propo- 
sition that,  so  far  as  the  dty  of  Blrmln^iam, 


Invested  with  the  power  to  regulate  and 
control  the  running  of  oars,  etc.,  has  the 
right  to  interfere,  the  complainant,  by  virtue 
of  its  franchises  and  ownership  and  enjoy- 
ment of  its  rights  of  way,  tracks,  and  yards, 
acquired  at  the  time  and  in  the  manner  stat- 
ed in  the  bill,  has  the  right  to  move  its  en- 
gines, cars,  and  trains  across  Twentieth 
street  to  the  extent  reasonably  necessary  to 
the  operation  of  its  road  and  the  use  of  its 
yards  In  the  transaction  of  its  business  or- 
dinarily arising  and  reasonably  necessary  to 
be  transacted  therein;  and  that  any  ordi- 
nance of  the  dty  denying  that  right  would 
be  unauthorized,  and  of  no  effect  The  power 
to  regulate  the  moving  of  cars  across  the 
street  implies  the  right  tn  the  railroad  com- 
pany to  move  them,  and  confers  the  author- 
ity only  to  prescribe  the  manner  In  which 
they  may  be  moved. 

We  find  considerable  difficulty,  from  the 
generality  and  meagemess  of  its  terms,  un- 
aided by  any  averment  explaining  them.  In 
determining  Just  what  the  first  provision  of 
the  ordinance  means  to  prohibit  If  it  means 
that  a  railroad  company  shall  not  carry  a  car 
or  cars  from  one  side  of  the  street  to  the  oth- 
er, across  the  street  for  the  purpose  of  being 
made  a  part  of  a  train  being  made  up  at  some 
place  In  the  yards  outside  the  limits  of  the 
street  we  have  no  hesitation  in  pronouncing 
it  imauthorized,  as  being  a  denial  of  the  right 
of  the  company  to  cross  the  street  in  the 
legitimate  exerdse  of  the  demands  of  its 
lawful  business;  but  if  it  means,  on  the  con- 
trary, that  the  company  shall  not  stop  its 
engines,  cars,  or  trains  on  or  across  the 
street  in  the  iteration  of  making  up  a  train, 
we  think  the  regulation  a  Just  and  reasona- 
ble exercise  of  munldpal  controL  Oonstru- 
Ing  it  to  mean  that  which  the  dty  authori- 
ties were  lawfully  authorized  to  ordain,  we 
place  upon  the  provision  the  last  interpreta- 
tion, and,  so  interpreting  it  hold  it  to  be  a 
valid  exerdse  of  munldpal  power.  We 
know  trom  common  observation  and  experi- 
ence that  persons  engaged  In  making  up 
trains  on  railroads  sometimes  stop  the  oara 
and  construct  the  trains  in  or  across  public 
thoroughfares;  and  sometimes,  in  making  up 
trains,  move  the  engine  and  cars  partially 
across  a  street.  In  order  to  recover  a  car  or 
cats  located  near  by,  and,  when  recovered, 
stop  the  train  on  or  across  the  street,  re- 
verse the  movement  and  proceed  the  other 
way;  and  these  operations  are  repeated  in 
rapid  succession,  virtually  obstructing  the 
street  against  the  public  until  the  train  Is 
made  up  and  moved  away.  It  is  the  purpose 
of  the  first  provision  of  the  ordkiance  in 
question  to  prevent  abuses  like  tbese,  and, 
so  far  as  it  tends  to  that  end,  should  be  en- 
forced. 

The  second  provision  of  the  ordinance  is 
also  not  free  from  difficulty  in  determining 
Its  meaning.  The  prohibition  is  against 
Bwltdilng  bade  and  forth  across  the  street, 
for  the  purpose  of  distributing  oars,  between 
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designated  hours,  comprising  pracHcaDy  all 
the  hours  of  the  day,  except  that  the  tracks 
may  he  used  for  placing  cars  on  bulk  tracks 
bi  the  yard.  We  understand  a  switch,  In 
railroad  parlance,  to  mean  the  appliance  used 
to  connect  two  tracks  of  railway,  or  by  which 
one  track  is  made  to  join  another,  so  as 
that  cars  may  be  transferred  from  one  track 
to  the  other;  and  it  would  seem  that 
switching,  literally  Interpreted,  means  the 
act  of  transferring  engines  and  cars  over  the 
switches  from  one  track  to  the  other.  We 
know,  however,  that  switches  or  switch 
stands  are  not  usually  located  in  the  streets 
of  cities,  and  cannot  suppose  that  the  ordi- 
nance In  question  means  other  than  that  it 
shall  be  unlawful  for  an  engine  or  cars  to 
be  run  or  moved  back  and  forth  across  the 
street  for  the  purpose  of  distributing  cars. 
In  other  words,  the  effect  of  the  provision 
is,  as  we  read  it,  that  cars  shall  not  be 
moved  from  one  side  of  the  street  to  the 
other,  across  the  street,  for  the  purpose  of 
being  distributed  in  the  yards;  and  this 
without  regard  to  whether  they  are  stopped 
upon  the  street  or  not  in  the  operation. 
Thus  construed,  our  opinion  Is  that  it  abso- 
lutely prohibits  crossing  the  street  for  the 
purpose  specified,  and  does  not  merely  regu- 
late it  Incident  to  its  ownership  and  the 
legitimate  use  and  enjoyment  of  Its  property, 
complainant  has  the  right,  whenever  reason- 
ably demanded  by  the  needs  and  exigencies 
of  its  business,  to  -distribute  its  oars  through- 
out Its  yards;  and,  whenever  necessary  for 
that  purpose,  it  has  the  right  to  cross  Twen- 
tieth street,  subject  to  reasonable  munidpal 
regulation  and  control  as  to  the  manner  of 
crossing.  To  prohibit  entirely  is  not  regu- 
lation. Such  is  the  effect  of  the  second 
clause  of  the  ordinance,  as  it  Is  presented  to 
us,  without  any  averment  of  facts  showing 
that  a  different  meaning  attaches  to  the  ex- 
pression "switch  back  and  forth''  across  the 
street  When  the  cause  Is  tried  upon  Issues 
formed  upon  the  bill  and  answer,  the  ques- 
tion may  be  differently  presented. 

It  is  not  Insisted  that  the  third  clause  of 
the  ordinance  is  not  within  the  power  of 
the  city  to  ordain  and  enforce.  A  provision 
that  no  obstruction  shall  remain  on  or  across 
the  street  for  a  longer  time  than  three  min- 
ntes  is  a  valid  regulation.  Horr  &  B.  Mun. 
Ord.  i  239;  Railroad  Co.  v.  Jersey  City,  47 
N.  J.  Law,  286. 

The  facts  averred  in  the  bill  showing  the 
necessity  for  injunctive  relief  against  the  en- 
forcement of  the  ordinance  bring  the  case 
within  the  influence  of  Port  of  Mobile  v. 
Ix)ulsville  &  N.  R.  Co.,  84  Ala.  115,  4 
South.  Rep.  106. 

As  we  liave  seen,  the  ordinance  is  divided 
into  several  distinct  provisions.  These  pro- 
visions are  not  made  to  depend  on  each 
other,  but  are  as  severable  and  capable  of 
distinct  enforcement  as  if  they  had  been  or- 
dained by  several  ordinances.  In  such  case, 
that  which  is  valid  may  be  enforced,  while 


the  rest  may  be  rejected  as  unauthorized 
and  Invalid.  We  have  seen  the  ordinance 
in  question  is  valid,  except  as  to  Its  second 
provision.  wl>ich  is  void.  The  special  prayer 
of  the  bin  Is  that  the  entire  ordinance  be 
held  invalid,  end  Its  enforcement  enjoined; 
but  to  tills  is  added  the  prayer  for  general 
relief,  under  which  relief  may  be  obtained 
against  so  much  of  the  ordinance  as  is  in- 
valid. The  demurrers  were  therefore  prop- 
erly overruled.  The  final  decee,  on  the  mer- 
its, can  be  so  molded  as  to  preserve  the  In- 
tegrity of  the  ordinance  in  so  far  as  it  is  a 
lawful  and  valid  exercise  of  municipal  regu- 
lation and  controL  An  order  will  be  here 
entered  modifying  the  injunction  so  as  that 
the  enforcement  of  only  so  much  of  the  or- 
dinance as  we  have  declared  void  may  be 
restrained.  With  this  modification,  the  de- 
cree of  the  city  court  is  affirmed. 


BAYZER  et  aL  v.  McMILLAN  MILL  GO. 
(Supreme  Cionrt  of  Alabama.  Hay  17,  1883.) 
DisMissura  Appeal— Tim  b  op  Filiko  Tkanscript. 
Sup.  Ot  Rule  June  28,  1890,  (8  South. 
Rep.  V.,)  providea  that  in  all  appeals  daring  the 
term,  unless  the  transcript  is  filed  with  the 
clerk  by  12  o'clock  of  the  first  day  of  the  first 
week  during  which  such  case  is  sabject  to  call, 
the  appeal  may  be  dismissed  on  motion  of  the 
appellee.  Bdd  that,  where  an  appeal  was  taken 
on  March  26th,  and  the  first  call  of  the  court 
thereafter  was  May  16th,  but  the  transoipt 
was  not  filed  until  December  following,  the  ap- 
peal will  be  dismissed. 

Appeal  from  circuit  court,  Conecuh  county; 
John  P.  Hubbard,  Judge. 

Action  by  Bayzer  &  Shepherd  against  the 
McMillan  Mill  Company.  Defendant  had 
judgment,  and  plaintiffs  appealed.  Defend- 
ant now  moves  to  dismiss  the  appeaL  Mo- 
tion granted. 

Gamble  &  Powell  and  Faniham  &  Crum, 
for  appellants.  Stallworth  &  Burnett  and 
James  M.  Davison,  for  appellee. 

HIiAD,  J.  This  cause  was  tried,  and  ver- 
dict and  judgment  roidered,  at  the  October 
term,  1801,  of  the  court  below.  On  the  20th 
day  of  March,  1892,  the  plaintiffs  sued  out  an 
apiieal  from  the  judgment  to  this  court  by 
the  filing  and  approval  of  security  for  costs. 
The  transcript  was  filed  in  this  court  and 
the  cause  docketed  for  the  first  time,  on  the 
13th  day  of  December,  1892,  and  on  the  same 
day  the  defendant  moved  to  dismiss  the  ap- 
peal by  reason  of  the  facts  al)ove  stated. 
I'he  appeal  was  tiiken  during  the  session  of 
this  court  beginning  the  first  Tuesday  in 
November,  1891,  and  ending  the  last  day  of 
Jime,  1892.  Acts  Ala.  1890-81,  p.  871.  Section 
3620  of  the  Code  provides  that  if  the  appeal 
is  taken  during  the  term,  it  must  l>e  made 
returnable  to  the  first  Mimday  of  the  term 
next  after  the  expiration  of  20  di^fs  from 
the  date  of  the  appeal.  Rule  of  practice 
adopted   June  28,   1890,'   (see  89  Ala.   xi..) 
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reqnlrea  the  tnuiacript  to  be  filed  In  thla 
conrt  by  12  o'clock  no<«  of  the  firat  day  of 
the  first  week  during  whldi  such  case  is  sub- 
ject to  call  in  thla  coort;  and,  if  not  so  filed, 
the  app«Uant  may  be  taxed  with  the  costs, 
and  such  appeal  may.  In  the  discretion  of  the 
court,  be  dismissed,  on  motion  of  appellee,  if 
made  not  later  than  the  next  Thursday.  The 
court  may,  however,  consider  any  affidavit  or 
affidavits  offered  in  excuse  of  noncompliance 
with  this  rule,  and  may,  in  its  discretion, 
decline  to  impose  all  or  any  part  of  the 
foregoing  penalties.  The  first  call  of  the 
third  division  after  the  appeal  In  this 
case  was  on  Monday,  May  16,  1892.  So, 
under  the  above  rule,  the  transcript  should 
have  been  filed  not  later  than  that  day;  but 
it  waa  not  filed  until  that  entire  term  had 
elaiMsd  and  the  next  succeeding  term  begun. 
The  case,  therefore,  is  identical  in  principle 
with  Sean  v.  Klrksey,  81  Ala.  98,  2  South. 
Rep.  90,  and  WInthrow  v.  Iron  Co.,  81  Ala. 
100,  2  South.  Rep.  92.  It  Is  Impossible  to 
distinguish  them.  On  the  authority  of  those 
cases,  we  are  compelled  to  sustain  the  mo- 
dem to  dismiss  the  appeal. 


an  Ala.  tn) 

mrssEix  V.  TONsa 

ISnpreme  Court  of  Alabama.     May  2,  1893.) 

AcTiox  ON  Notes— Defenses. 
Where  defendant  gave  Ms  notes  to  the 
agent  of  a  forei^  insurance  company,  indi- 
Trdnally,  for  the  renewal  of  premium  notes  pre- 
Tiously  given,  and  the  agent  advanced  hia  own 
money  to  the  company  for  defendant,  It  la  no 
defense,  in  an  action  on  the  notes,  that  the 
company  had  not  complied  with  the  provisions 
of  law.  so  aa  to  entitle  it  to  do  buaineas  in  the 
state. 

Appeal  from  dty  court  of  Birmingham; 
William  W.  WiUcerson,  Judge. 

Action  on  two  promissory  notes  by  T.  R. 
Jones  agahist  James  M.  Russell.  Phdntiff 
bad  Judgment,  and  defendant  appeals.  Af- 
firmed. 

McOulre  &  Collier,  for  appellant  Dickin- 
son &  Kerr,  for  appellee. 

HARALSON,  J.  Errors  are  assigned  for 
the  alleged  reason  that  the  cotut  sustained 
demurrers  to  special  pleas  7-10;  but  the 
tenth  is  the  only  one  appearing  to  have 
been  demurred  to,  and  the  conrt  seems  to 
have  made  no  ruling  on  that  one.  Errors 
are  also  assigned  for  the  sustaining  of  de- 
murrers to  other  pleas,  but  we  decline  to 
pass  on  these  rulings  for  the  reason  that 
there  Is  uncertainty  in  the  record  as  to 
what  was  done;  and,  besides.  It  can  be  of 
no  Injury  to  the  defendant,  since  the  case 
was  tried  on  the  general  iasae,  and  on  the 
issue  intended  to  be  presented  by  his  spe- 
cial pleas.  It  would  seem  that  Issue  was 
talLen  on  pleas  from  7  to  10,  Inclusive,  which 
presented  the  same  defense  more  fully  than 
the  other  special  pleas  did,  and,  whatever 
nuv  tiave  been  the  riillngB  of  the  court  on 
T.13so.no.3— 10 


these  otbetB,  the  defendant  has  no  ground 
of  complaint  Insurance  Co.  v.  Smith,  92 
Ahi.  428,  9  South.  Rep.  327. 

The  notes  sued  on  were  given  by  the  d^ 
fendant  below,  Russell,  to  the  plaintUf, 
Jones,  and  grew  out  of  a  transaction  from  the 
Insurance  of  the  life  of  defendant  by  the 
Mutual  lite  Insurance  Company  of  K»i- 
tucky,  a  foreign  corporation,  of  which  the 
plaintiff  was  at  the  time  an  agent  The  de- 
fense relied  on  was  that  said  insurance 
company,  before  beglnniug  business  in  this 
state,  and  previous  to  the  execution  of  the 
notes  sued  on,  had  failed  to  comply  with 
the  requirements  of  section  1209  of  the  Code, 
prescribing  conditions  on  which  foreign  cor- 
porations may  transact  business  in  this 
state.  The  proof  shows  that  the  company 
was  a  Kentucky  corporation;  that  d^end- 
ant  took  out  a  policy  of  Insurance  on  his 
life  In  the  company,  paid  part  of  the  pre- 
mium in  cash,  anl  gave  his  notes  for  the 
balance.  If  this  were  all,  and  the  contract 
were  executory,  and  if  it  were  shown  the 
company  had  foiled  to  comply  with  the  le- 
qulremonts  of  the  section  of  the  Code  above 
referred  to,  there  coiild  be  no  question  but 
that  under  our  adjudications,  there  could 
be  no  recovery  on  the  notes.  The  plaintiff, 
however,  testified  to  a  state  of  facts  which. 
If  true,  takes  these  notes  out  from  the  In- 
fiuence  of  those  dedsions,  and  places  them 
imder  the  Influence  of  others,  which  hold 
that  where  the  contract  has  been  executed, 
there  can  be  no  relief  granted  because  the 
transaction  originated  with  a  foreign  com- 
pany, which  had  not  complied  with  our 
laws.  Long  r.  Railway  Co.,  91  Ala.  519,  8 
South.  Rep.  700;  Craddock  v.  Mortgage  Co., 
88  Ala.  282,  7  South.  Rep.  196.  The  defend- 
ant testified  that  these  notes  were  given  tn 
extension  of  his  notes  previously  given  for 
premiums  due  by  him  to  said  company,  and 
that  he  did  not  know  he  was  dealing  with 
the  plaintiff,  except  as  agent  of  the  com- 
pany. The  plaintiff  testified,  in  substance, 
that  he  had  no  interest  whatever  in  the  life 
Insurance  policy  referred  to,  or  In  any  pre- 
miums thereon;  that  the  company  had  sent 
out  the  renewal  receipts  to  be  delivered  to 
the  defendant  on  payment  by  him  of  Ills  pre- 
mium notes;  that  defendant  stated  he  was 
pressed  for  money,  and  could  not  pay  the 
amount  due  on  his  Insurance  policy;  that 
plaintiff  proffered  to  advance  the  money 
for  defendant  to  enable  him  to  pay  his  pre- 
miums and  take  his  notes,  if  he  was  sure 
he  could  pay  when  tne  notes  fell  due,  which 
defendant  said  he  could  do;  that  plaintiff 
made  inquiry,  and  was  satisfied  with  de- 
fendant's financial  standing,  and  according- 
ly he  advanced  the  money  to  the  company 
for  defendant,  and  took  his  notes,  surren- 
dered to  him  his  renewal  receipts,  and  for- 
warded to  the  company  the  amount  due 
from  defendant;  that  the  notes  taken  were 
not  for  the  boiefit  of  the  company,  and  It 
had  no  knowledge  of  or  intereat  in  tli«n. 
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but  that  tbe  transaction  was  entirely  and 
exclusively  a  personal  one  between  the  plain- 
till  and  the  d^endant;  that  plaintiff  dis- 
counted said  notes  at  bank,  and,  when  they 
matured,  defendant  claimed  to  be  unable  to 
pay  them,  and  asked  an  extension  of  time, 
whereupon  plaintiff,  as  indorser,  paid  tbe 
bonk,  the  notes  were  retransferred  to  him, 
and  further  Indulgence  was  allowed  to  de- 
fendant; that  the  sole  consideration  of  the 
notes  was  the  money  so  advanced  by  plain- 
tiff, individually,  to  defendant,  and  he  had 
no  control  over,  or  Interest  in,  defendant's 
policy  of  insurance.  The  defendant  denied 
that  this  conversation  occurred,  as  to  plain- 
tiff's advancing  the  money  for  him,  bat  he 
admitted  that,  in  the  conversaticm  about 
which  plaintiff  had  testifled,  he  agreed  to 
extend  the  time  on  the  premium,  and  the 
notes  were  accordingly  ext^ided.  The  notes 
show  on  their  face  that  they  were  payable 
to  the  plaintiff,  Individually,  and  not  to  the 
Insurance  company.  The  defendant  Intro- 
duced evidence  tending  to  show  that  the  In- 
surance company  had  not  compiled  with 
the  requirements  of  the  statute.  The  trial 
was  had  by  and  before  the  presiding  Judge, 
—a  Jury  having  been  waived,  as  provided  by 
statute  In  such  cases,— and  a  judgment  ren- 
dered In  favor  of  the  plaintiff  against  the  de- 
fendant We  fall  to  see  that  the  trial  court 
committed  any  error  in  the  Judgment  It  ren- 
dered, and  It  is  accordingly  afOnned. 


(M  Alt.  ») 

HENDERSON  v.  STATE. 
(Supreme  Court  of  Alabama.     May  2,  1883.) 
Cbimimai.  Law  —  Kebvicb   of   Indictmbnt  iiND 
JVBT  List— HoHiciDB— Accidental  HaooTixa — 

PUKISHMKNT  FOR  MaNSLAUOHTEB. 

1.  Though  an  order  of  court  requires  a  copy 
of  the  indictment  and  a  list  of  Jorora  to  be 
served  on  defendant,  Bervice  on  Iub  counsel  is 
sufficient,  since  Code,  {  4449,  expressly  permits 
service  on  defendant,  "or  on  nis  counsel  ap- 
pearing for  him." 

2.  A  mistake  aa  to  defendant's  Christian 
name  In  the  caption  of  the  jury  list  served  on 
his  counsel  Is  Immaterial,  where  such  connsel 
was  informed  by  the  sheriff,  at  the  time  of 
service,  that  the  list  composed  the  special 
venire  drawn  and  summoned  to  try  defendant's 
case;  and  it  Is  entirely  competent  to  strike  out 
the  caption  or  amend  it  at  any  time. 

8.  The  fact  that  one  of  the  jurors  on  the 
Jury  list  served  on  defendant's  counsel  was  ex> 
cused  for  over  age  at  the  trial,  and  that  the  list 
was  exhausted  before  a  jury  was  obtained,  can- 
not serve  as  the  basis  of  an  objection  that  d»' 
fendant  was  not  served  with  competent  Jurors, 
since  the  statute  requires  the  sheriff  to  serve  a 
list  of  the  jurors  actually  drawn. 

4.  On  a  trial  for  murder,  where  defendant 
himself  testifies  that  he  and  deceased  were 
"slcylarking"  in  front  of  a  barber  shop;  that 
deceased  went  in  to  get  a  pistol,  and  defendant 
got  a  gun,  "and  held  it  pointed  towards  de- 
ceased as  he  went  in  to  ^et  the  pistol," — a 
charge  to  acquit  if  the  shooting  was  accidental 
is  properly  refused,  nnce  the  statute  makes  it 
a  misdemeanor  to  point  a  gun  at  another,  and 
one  who  causes  the  death  of  another  under 
sndi  drcnmstances  is  not  wholly  free  from 
guilt 

5.  Code,  I  3733,  which  authorizes  the  Jury 


to  fix  the  punishment  for  manslauriiter  in  the 
first  degree  by  imprisonment  in  the  peniten- 
tiary, is  inconsistent  with  and  controlled  by 
section  44tK2,  of  a  later  date,  which  permits  the 
Judge  to  sentence  an  offender  on  conviction  of 
felony;  and  a  sentence  of  one  convicted  of 
manslaughter  in  the  first  degree  to  hard  labor 
for  the  county  for  two  years,  as  authorized  by 
said  section  4492,  is  valid.  Zaner  v.  State,  8 
South.  Rep.  898,  90  Ala.  651,  followed. 

Appeal  from  dty  court  of  Mobile;  O.  X 
Semmes,  Judge. 

WHson  Henderson  was  indicted  and  tiled 
for  murder,  and  convicted  of  matislau^ter 
in  the  first  degree,  and  sentenced  to  hard 
labor  for  the  coun^  for  two  years.  He  ap- 
peals.   Affirmed. 

The  evidence  tended  to  show  that  the  ac- 
cused and  the  deceased  were  two  colored 
boys,  between  whom  no  hostility  existed; 
that  the  shooting  was  in  a  barber  shop.  In 
which  the  deceased  was  employed,  and  where 
the  prisoner  was  In  the  habit  of  going;  that 
no  one  else  was  in  the  Shop  at  the  time  of 
the  shooting  but  the  deceased  and  the  ac- 
cused; that  the  shooting  was  done  with  an 
old  double-barreled  gun,  which  was  not  the 
property  of  the  accused,  but  was  kept  hi  the 
barber  shop  in  which  the  deceased  was  em- 
ployed. One  lewis  Avendorf,  a  witness  for 
the  state,  and  who  was  the  flnst  person  ac- 
cused was  shown  to  have  spoken  to  after  the 
shooting,  testifled  that  when  he  (Av«ndorf) 
'came  to  where  the  defendant  was.  Im- 
mediately after  the  shooting,  he  asked  him 
about  the  Shooting,  and  defendant  answered: 
"1  took  up  the  gun,  and  It  went  off.  My 
Ood,  I  would  not  have  done  it  for  anything 
on  earth."  The  defendant  testified  in  his 
own  behalf  that  "he  and  deceased  were  *8li:y- 
larklng*  in  front  of  the  barber  shop,  and  de- 
ceased went  in  to  get  a  pistol,  and  he  went 
in  and  got  the  gun;  that  he  held  It  pointed 
towards  deceased  as  he  went  to  get  the  pis- 
tol." The  evidence  further  tended  to  show 
that  the  deceased  went  to  the  waahstand 
to  get  a  pistol,  and  that  as  he  turned  around 
the  gun  accidentally  wait  off  and  Idlled  the 
deceased.  The  charge  asked  by  the  defend- 
ant to  the  refusal  to  give  which  he  duly 
excited.  Is  copied  In  the  opinion. 

John  R.  &  Ohas.  W.  Tompkins,  for  appel- 
lant Wm.  Ia  Martin,  Att7.  Qen.,  for  the 
State. 

COLEMAN,  J.  The  defendant  was  In- 
dicted and  tried  for  murder,  and  convicted 
of  manslaughter  in  the  first  degree,  and 
sentenced  to  hard  labor  for  the  cotmty  for  a 
period  of  two  years.  The  order  of  the  conrt 
was  that  "a  copy  of  the  Indictment  and  a 
list  of  the  Jurors  be  served  upon  the  defend- 
ant one  entire  day  before  the  trial."  The 
bill  of  exceptions  Shows  that  defendant  was 
ou  ball  It  was  entirely  competent  for  the 
sheriff  to  aerv6  a  copy  on  the  defendant's 
counsel,  notwithstanding  the  order  directed 
that  It  shculd  be  served  on  the  defendant. 
Service  ou  eltfater  was  a  sufficient  compliance 
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with  the  statute.  Code,  (  4449.*  When  the 
case  was  called  for  trial  the  defendant 
moved  to  quash  the  -renlre  upon  the  gronnds 
that  the  caption  to  the  list  of  jurors  was, 
"Special  Jnry  In  Case  of  Milton  Henderson," 
when  in  fact  the  defendant  was  named  Wilson 
Henderson.  On  this  motion  is  was  shown 
that  the  list  of  Jnrors  served  on  the  counsel 
tor  defendant  contained  the  names  of  the 
peTsona  drawn  and  snmmoned  under  the 
order  of  the  court  to  try  the  case  against 
the  defendant  It  was  not  necessary  that 
the  list  should  have  any  caption.  It  was  suf- 
ficient If  the  list  was  correct,  and  the  de- 
fendant or  his  counsel  were  served  with  a 
copy,  and  informed  by  the  sheriff  that  the 
Hat  composed  the  special  venire  drawn  and 
snmmoned  in  his  case.  It  was  entirely  com- 
petent to  strike  out  the  caption,  or  to  amend 
it  at  any  time.  Kenan  v.  State,  78  Ala.  15. 
It  was  further  shown  that  neither  the  de- 
fendant nor  his  counsel  made  any  objection 
at  the  time  of  fbe  service,  or  at  any  time 
demanded  a  copy  of  the  venire.  We  cannot 
aee  how  the  defendant  was  misled  or  In- 
jured or  deprived  of  any  legal  right  We 
hold  there  was  no  error  In  overruling  the 
motion  to  quash  the  venire. 

When  the  naioe  of  the  juror  Roddy  was 
drawn,  the  sheriff  announced  "over  age," 
and  proceeded  to  draw  another  name,  etc 
The  venlne  was  exhausted  before  a  Jury  was 
obtained.  Defendant's  counsel  then  object- 
ed to  the  action  of  the  sheriff  in  regard  to 
the  Juror  Roddy.  The  court  propoaed  to 
have  the  Juror  called  again,  but  defendant's 
counsel  stated  that  the  groimd  of  his  objec- 
tion was  "that  he  was  entitled  to  be  served 
with  competent  Jurors."  The  sheriff  has  no 
discretion  In  the  matter.  The  statute  pro- 
vides how  the  names  of  the  jurors  are  to  be 
drawn,  and  it  iB  the  duty  of  the  sheriff  to 
serve  a  list  of  those  only  who  are  drawn 
as  prescribed  by  the  statute.  A  Juror  over 
age  may  he  challenged  for  cause.  Code,  S 
4331.  If  the  fact  of  his  being  over  age  Is 
ccmtested,  the  statute  provides,  that  the 
court  shall  direct  how  his  age  may  be  proven. 
Code,  {  4332.  There  Is  no  merit  in  this  ob- 
jection. 

The  defendant  asked  the  court  to  charge 
the  Jury  as  follows:  "If  the  Jury  entertain 
a  reasonable  doubt,  growing  out  of  the  evi- 
dence, whether  or  not  the  shooting  was  ac- 
cidental, they  must  acquit"  This  charge 
was  refused.  The  charge  was  misleading, 
and,  under  the  evidence  In  the  case,  ought 
not  to  have  been  given.  Leaving  out  of  view 
other  evidence  in  the  case,  the  testimony  of 
the  defendant  himself  Is  that  "he  held  it 
[the  gun]  pointed  at  the  deceased  as  he  went 

This  section  reads  as  follows:  "If  the  de- 
fendant is  indicted  for  a  capital  offense,  a  copy 
of  the  indictment  and  a  list  of  the  jarors  snm- 
moned for  Us  trial,  including  the  regular  jury 
summoned  for  the  week  in  which  his  case  is 
s«t  for  trial,  mnst  be  served  on  him,  or  on 
coun^  appearing  for  him,  at  least  one  entire 
day  before  the  day  set  for  his  triaL" 


to  get  the  pistoL"  Now,  if  the  defendant 
pointed  the  gun  at  the  deceased,  and  it  was 
accidentally  discharged,  or  if  defendant  be- 
lieved it  was  not  loaded,  it  was  an  unlawful 
act,— a  misdemeanor,— made  so  by  statute.  A 
person  who  causes  the  death  of  another  un- 
der such  circumstances  Is  not  wholly  free 
from  guilt,  and  a  Charge  which  Instraots  a 
Jury  to  acquit  under  such  drcumstances  Is 
erroneous.  Johnson  r.  State,  94  Ala.  36,  10 
South.  Rep.  067. 

It  is  next  contended  that  there  was  nd 
authority  for  sentendng  the  defendant  to 
hard  labor  for  the  county;  that  under  section 
8733  of  the  Code  the  defendant  could  be 
sentenced  to  the  penltentlaTy  only.  Sec- 
tion 3783  of  the  Code,  and  section  4492,*  have 
been  Judicially  construed  by  this  court  The 
two  sections  are  not  consistent,  and  It  was 
held,  for  leasons  stated  which  need  not  be 
repeated,  that  the  latter  section  controls. 
The  very  question  has  been  adjudicated  more 
than  once,  and  Is  finally  settled.  Zaner  v. 
State,  00  Ala.  651,  8  South.  Rep.  608;  Onnter 
V.  State,  83  Ala.  96,  3  South.  Rep.  600.  There 
Is  uo  error  in  the  record.    Affirmed. 


aoi  Ala.  183) 
MITCHELL  V.  MITCHELL. 
(Supreme  Court  of  Alabama.     May  16,  1893.) 

EnSBAHD  AND  WiVB  —  FaBTITIOM  O*  HOMBSTBAD 
OWKBD  JOISTLT. 

The  husband  cannot  compd  the  sale, 
for  partition  and  distribution,  of  tne  homestead 
owned  jointly  by  himself  and  wife,  though  un- 
der the  laws  of  the  state,  in  relation  to  her 
rights  of  property,  the  wife  is  emancipated 
from  the  disabilities  of  coverture. 

Appeal  from  probate  court,  Conecuh  coun- 
ty; P.  C  Walker,  Judge. 
Petition  by  Charles  J.  Mltchdl  against  C. 

These  sections  are  as  follows:  "Sec.  3733. 
Any  person  who  is  convicted  of  manslaughter 
in  the  first  degree  must  at  the  discretion  of  the 

Jnry,  be  imprisoned  in  the  penitentiary  for  not 
ess  than  one  nor  more  than  ten  years;  and 
any  person  who  Is  convicted  of  manslaughter  in 
the  second  degree  mast,  at  the  discretion  of  the 
jory,  be  imprisoned  in  the  county  jail,  or  sen- 
tenced to  hard  labor  for  the  county,  for  not 
more  than  one  year,  and  may  also  be  fined  not 
more  than  five  hundred  dollars."  "Sec.  4492. 
The  only  legal  punishments  besides  removal 
from  office  and  disqualification  to  hold  office  are 
fines,  hard  labor  for  the  county,  imprisonment 
in  the  connty  jail,  imprisonment  In  the  peniten- 
tiary, which  includes  hard  labor  for  the  state, 
and  death  by  hanging;  and  in  all  cases  In 
which  the  period  of  imprisonment  in  the  peni- 
tentiary or  hard  labor  for  the  county  is  more 
than  two  years,  the  judge  must  sentence  the 
party  to  imprisonment  in  the  penitentiary;  and 
in  all  cases  of  conviction  for  felonies,  in  which 
such  imprisonment  or  hard  labor  is  for  more 
than  twelve  months,  and  not  more  than  two 
years,  the  judge  may  sentence  the  party  to  im- 
prisonment in  the  penitentiary  or  confinement 
in  the  connty  jail,  or  to  hard  labor  for  the 
connty,  at  his  discretion,  any  other  section  of 
this  Code  to  the  contrary  notwithstanding;  and 
in  all  cases  in  which  the  imprisonment  or  sen- 
tence to  hard  labor  is  twelve  months  or  less,  the 
party  mnst  be  sentenced  to  imprisonment  in  the 
connty  jail,  or  to  hard  labor  for  the  conn^." 
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H.  Mitchell,  Ub  wife,  for  the  sale  of  land 
In  partition.  Plaintiff  had  decree,  and  de- 
fendant appeals.    Reversed. 

Stallworth  &  Burnett,  for  appellant  Fam- 
ham  &  Crum,  for  appellee. 

COLEMAN,  J.  Charles  J.  Mitchell  Insti- 
tuted  this  proceeding  in  the  probate  court  to 
obtain  a  decree  for  the  sale  of  lands  for 
partition.  The  petition  and  proof  show  the 
lot  of  land  which  is  sought  to  be  sold  for  dis- 
tribution la  the  property  of  himself  and 
wife,  O.  H.  Mitchell,  conveyed  to  them 
Jointly,  by  deed,  during  the  year  1890,  and 
constitutes  their  homestead.  The  sale  Is  re- 
sisted by  the  wife.  At  common  law,  lands 
thus  held  were  not  the  subject  of  partition. 
WalthaU  v.  Goree,  36  Ala.  736.  By  statutes 
of  this  state,  in  so  far  as  to  vest  the  wife 
with  the  right  to  acquire  and  hold  property 
In  her  own  right  and  name,  the  husband  and 
wife  are  two  distinct  persons.  By  the  act  of 
February  28,  1887,  carried  into  the  Code  of 
188ft-87,  pt  2,  tit  6,  c.  1,  art  3,  with  but  few 
limitations,  the  wife  la  emancipated  from  the 
disabilities  of  coverture.  She  can  now  hold 
the  legal,  as  well  as  equitable,  title  to  her 
property,  and  can  sue  alone  upon  all  con- 
tracts made  by  or  with  her,  or  for  the  recov- 
ery of  her  separate  property,  or  for  injuries 
to  her  property  or  person  or  reputation.  She 
can  maintain  an  action  against  her  husband. 
To  contract,  she  must  have  the  assent  or  con- 
currence of  the  husband  expressed  in  writ- 
ing. Tills  is  about  the  only  limitation  upon 
her  power  to  act  as  a  feme  sole.  By  section 
787  of  the  Code,  subd.  10,  Jurisdiction  Is 
conferred  upon  the  probate  court  to  "parti- 
tion lands  within  their  counties."  Section 
3237  provides:  "Any  property,  real,  per- 
sonal, or  mixed,  held  by  Joint  owners  or 
tenants  in  common,  may  be  divided  among 
them  on  the  written  application  of  one  or 
more  of  the  owners  to  the  probate  court 
of  the  county  in  which  the  property  is  sit- 
uated," etc.;  and  by  section  3253  of  the  Code 
such  property  may  be  sold  for  distribution 
when  the  same  can  not  be  equitably  and 
fairly  partitioned.  We  have  no  doubt  that 
tmder  our  statute,  property  held  Jointly,  or 
as  tenants  in  common,  by  the  husband  and 
wife,  ordinarily  is  governed  by  the  same 
rules  and  principles  of  law,  in  the  matter  of 
partition,  or  sale  for  distribution,  as  apply  to 
property  held  and  owned  by  persons  occupy- 
ing a  different  relation  to  each  other  than 
that  of  husband  and  wife.  Freem.  Ooten. 
i  458.  But  do  these  rules  and  principles 
apply  to  a  sale  for  distribution  of  the  home- 
stead, owned  Jointly  or  as  tenants  In  com- 
mon, by  Hie  husband  and  wife,  the  wife  ob- 
jecting to  the  sale?  The  constitution  of  the 
state  expressly  prohibits  the  "alienation  of 
the  homestead  by  the  owner  thereof,  if  a 
married  man,  without  the  voluntary  signa- 
ture and  assent  of  the  wife  to  the  same," 
and  the  only  manner  In  which  her  voluntary 


signature  and  assent  may  be  effectuated  to 
such  alienation  Is  regulated  by  statute.  It 
Is  true  that  a  sale  of  the  homestead  for  dis- 
tilbutlon  under  the  decree  of  the  court  would 
not  be,  strictly  speaking,  an  alienation  hv 
the  husband;  but  a  decree  to  that  effect 
upon  his  application,  enables  him  to  defeat 
the  constitutional  provision  made  for  the 
protection  of  the  wife,  and  Indirectly  ac- 
complish an  unlawfol  end.  If  there  were 
other  Joint  owners  or  tenants  in  common 
with  the  husband,  or  with  the  husband  and 
wife,  the  same  legal  objection  would  not  lie 
to  the  right  of  such  person  to  sever  and 
separate  his  Interest  from  the  other  tenants 
In  common.  The  spirit  of  our  constitution, 
and  the  statute  in  regard  to  the  homestead, 
enacted  for  the  benefit  of  the  wife,  positively 
prohibits  its  alienation  by  the  husband,  ex- 
cept In  the  manner  prescribed,  and  he  can 
no  more  do  this  by  resorting  to  the  courts 
than  by  direct  deed.  There  is  evidence  tend- 
ing to  show  that  although  living  In  the  same 
town,  they  are  living  separate  and  apart. 
This  can  make  no  difference,  so  long  as  the 
relation  of  husband  and  wife  exists.  So 
long  as  the  relation  exists,  the  home  of  the 
husband,  in  law,  Is  deemed  the  home  of  the 
wife.  The  plea  of  the  defendant,  setting  up 
the  fact  that  the  parties  were  husband  and 
wife,  and  the  parcel  of  land  sought  to  be 
sold  for  distribution  constituted  the  home- 
stead, presented  a  complete  defense,  and  the 
demurrer  to  the  plea  was  Improperly  sus- 
tained. Independent  of  the  plea,  we  think 
the  court  erred  in  its  conclusion  from  the 
evidence.  The  burden  rested  upon  the  peti- 
tioner to  show  that  the  lot  or  parcel  of  land 
could  not  be  fairly  and  equitably  divided 
without  a  sale.  Looldng  at  all  the  evidence 
In  the  case,  the  burden  resting  upon  the  peti- 
tioner—to prove  that  the  lot  could  not  be 
fairly  partitioned— was  not  satisfactorily  met 
The  law  will  not  permit  the  sale  of  one  per- 
son's property,  even  for  dlstiibution,  merely 
to  gratify  the  desire  of  another.  It  la  al- 
lowed, when  resisted,  only  upon  satisfactory 
proof  that  It  cannot  be  partitioned  without 
a  sale.  The  court  erred,  both  in  Its  ruling 
as  to  the  law  of  the  case,  and  In  its  con- 
clusion from  the  evidence.  The  decree  of  the 
lower  court  Is  reversed,  and  the  cause  re- 
manded, that  Judgment  may  be  rendered  In 
accordance  with  the  principles  of  law  beretu 
declared. 


(N  Ala.  m 
MOSBY  V.  STATE. 
(Supreme  Court  of  Alabama.     May  2,  1S93.) 

litOENBB— PUBLIO  EXBIBITIOK— INDIOTMINT. 

1.  An  Indictment  chiirsin);  that  defendant 
"en.^aged  in  the  business  of  a  flying  jennie 
without  license"  is  inFuflSoient  without  allegini; 
that  charges  are  made  for  admission,  or  for 
the  use  of  any  instrument  or  device,  as  pro- 
vided by  Code  1886.  §  629,  subd.  17,  making 
It  a  misdemeanor  to  give  public  exhibitions 
without  a  license,  since  the  court  cannot  ju- 
dicially know  that  such  charges  are  made. 
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2.  An  indictment  under  this  section  ehonld 
allege  that  the  entertainment  was  not  given 
for  charitable  puri)Oses.  or  in  a  theater  whose 
owner  or  manager  had  taken  out  a  license, 
since  these  are  excepted  from  the  license  by 
such  section. 

Appeal  from  drcnit  court,  Madison  county; 
H.  C.  Speake,  Judge. 

Cash  Mosby  was  tiled  and  convicted  under 
the  following  Indictment:  "The  grand  jury 
of  sold  county  charge  that  before  the  find- 
ing of  this  Indictment  Cash  Mosby  engaged 
In  or  carried  on  the  business  of  a  flying 
Jennie  without  a  license,  and  contrary  to 
law,"  eta  The  defendant  demurred  to  the 
indictment  on  the  grounds  that  it  did  not 
charge  auy  offense  known  to  the  laws  of 
Alabama,  and  that  the  Indictment  does  not 
allege  tbat  the  charge  therein  was  com- 
mitted after  the  lath  of  January  of  any 
jear.  This  demurrer  was  overruled,  and 
upon  tlie  hearing  of  all  the  evidence  the  de- 
fendant was  found  guilty.    Reversed. 

D.  D.  Shelby  and  S.  S.  Pleasants,  for  ap- 
pellant. Wm.  li.  Martin.  Atty.  Gen.,  for  the 
State. 

STONE!.  O.  J.  The  Indictment  charges 
that  defendant  "engaged  In  or  carried  on 
the  business  of  a  flying  Jennie  without  a  li- 
cense, and  contrary  to  law,  agaiust  the  peace 
and  dignity  of  the  state  of  Alabama."  We 
have  now  copied  the  entire  charge,  as  shown 
In  the  indictment  There  was  a  demurrer  to 
the  Indictment,  assigning  its  insuflldency, 
which  the  circuit  court  overruled.  We  have 
no  statute  which  espressly  mentions  a  fly- 
ing Jennie,  or  expressly  requires  a  license 
for  the  ezliibition  or  entertainment  it  is 
supi>osed  to  make  or  furnish.  Nor  can  we, 
as  matter  of  law,  know  or  afflrm  that  it  Is 
an  instrument  or  device,  the  public  exhibi- 
tion of  which  or  participation  therein  pre- 
supposes or  requires  the  payment  of  a 
charge  or  admission  fee.  Code  1886,  {  629, 
subd.  17.'  An  indictment  under  this  sub- 
division, to  be  sufficient,  must  Charge  that 
it  Is  an  instrument  or  device  for  public  ex- 
hibition or  entertainment,  where  charges  are 
made  for  admission,  or,  as  the  case  may  be, 
for  the  use  of  the  Instrument  or  device,  or 
for  participation  In  the  exercise  or  enter- 
tainment; and  it  must  negative  the  excep- 
tional provisions  found  in  that  subdivision. 


This  section  reads  as  follows:  "Licenses  are 
required  of  all  persons  engaging  in  or  carrying 
on  any  business,  or  doing  any  act  in  this  section 
specified,  for  which  shall  be  paid,  for  the  use  of 
the  state,  the  following  taxes,  to  wit:  •  •  • 
Sul>d.  17.  For  each  concert,  musical  entertain- 
ment, public  lecture,  or  other  public  exhibition 
or  entertainment,  where  charges  are  made  for 
admission,  or  for  the  use  of  any  instrument  or 
device,  or  the  participation  in  any  exercise  or 
entertainment  not  given  for  charitable,  school, 
or  religious  purposes,  and  not  otherwise  provid- 
ed for,  five  dollars;  but  the  provisions  of  this 
subdivision  shall  not  apply  to  exhibitions  or 
eatertainments  given  in  theaters,  where  the 
owa^  or  manager  thereof  has  taken  out  license 
as  owner  or  manager." 


Mays  V.  State,  89  Ala.  .'$7,  8  South.  Rep.  28; 
Carson  v.  State,  69  Ala.  235;  Clark  v.  State, 
19  Ala.  552;  3  Brick.  Dig.  p.  279,  §  443. 
The  demurrer  to  the  indictment  shoiild  have 
been  sustained.  Reversed  and  remanded. 
Let  the  prisoner  remain  in  custody  until  dis- 
charged by  due  course  of  law. 


(W  Ala.  IMS) 
TBRRY  V.  BIRMINGHAM  NAT.  BANK. 
(Supreme  Court  of  Alabama.     May  2,  1S93.) 

BbT-OpF  —  CONSTRDCTIOK  OF  PLBA  —  AOENT  FOR 

BuTEit  AND  Seller. 

1.  In  an  action  on  a  note  defendant  pleaded 
as  a  set-ofl  that  plaintiff  had  sold  corporate 
stock  belonging  to  defendant  "for  the  use  of 
defendant,  and  converted  to  its  own  use." 
Held,  that  bj  this  plea  defendant  ratified  the 
sale,  and  claimed  as  a  set-off  the  purchase  price 
of  the  stock,  and  that  he  was  not  entitled  to  re- 
cover its  actual  value. 

2.  A  pledgee  of  stock,  empowered  to  sell  it 
on  the  stock  exchange,  employed  a  member  of 
the  exchange  to  effect  the  sale.  BM,  that  the 
fact  that  the  purchaser  of  the  stock  tiad  em- 
tiloyed  the  same  member  to  purchase  on  the  ex- 
change, at  a  limited  price,  stock  of  the  charac- 
ter offered  by  the  pledgee,  would  not  invalidate 
the  sale,  where  such  member,  according  to  the 
rules  of  the  exchange,  procured  a  fellow  mem- 
ber to  make  the  bid,  and  where  neither  the 
pledgee  nor  the  purchaser  had  any  knowledge 
of  each  other's  intentions,  or  of  their  instrnc- 
tions  to  such  member. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty ;  James  B.  Head,  Judge. 

Assumpsit  by  the  Birmingham  National 
Bank  against  R.  J.  Terry  to  recover  the 
amount  of  a  promissory  note.  There  was 
Judgment  for  the  plaintiff,  and  defendant 
appeals.    Affirmed. 

For  prior  report,  see  9  South.  Rep.  299. 

Lane  &  Wliite,  for  appellant  Cabaniss  & 
Weakley  and  Mountjoy  &  Tomllnson,  for 
appellee. 

GOLBMAN,  J.  The  Blrminj^m  Natl<mai 
Bank  sued  appellant  Terry,  upon  his  prom- 
issory note.  The  record  shows  that  "the  de- 
fendant withdraws  all  pleas  except  the  plea 
of  setoff,  and  the  cose  Is  tried  on  issue 
Joined  on  the  plea  of  set-off."  It  would  re- 
quire a  palpable  disregard  of  tliis  plain  rec- 
ord entry  were  we  to  consider  questions 
which  might  have  legally  arisen  under  other 
pleas,  and  which  were  not  before  the  court 
There  was  only  one  plea,  and  that  was  the 
plea  of  set-off,  upon  which  issue  was  Joined. 
Plea  No.  2  reads  as  follows:  "The  defend- 
ant as  a  defense  to  the  action  of  the  plain- 
tiff, salth  that  at  the  time  said  action  was 
commenced  the  plaintiff  was  Indebted  to  him 
in  the  sum  of  five  thousand  dollars,  for  the 
value  of  fifty  shares  of  the  capital  stock  of 
the  Edison  Electric  Illuminating  Company, 
the  prc^erty  of  the  defendant  which  was 
sold  by  the  plaintiff  for  the  use  of  the  de- 
fendant on  or  about  the  8th  day  of  Decem- 
ber,- 1888,  and  converted  to  Its  use,  whldi  he 
hereby  offers  to  set  off  against  the  demand 
of  the  plaintiff,  and  he  claims  Judgment  for 
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the  excess.*'  This  plea  dlstlncUy  states  the 
shares  were  "sold  by  the  plaintiff  for  the  use 
of  the  defendant,"  and,  although  these  -words 
in  the  latter  part  of  the  plea  are  followed  by 
the  averment,  "and  converted  to  Its  use," 
the  latter  phrase,  in  the  connection  used, 
must  be  held  to  mean  a  conversion  of  the 
proceeds  of  the  sale,  rather  than  sach  wrong- 
ful conversion  of  the  stock  itself  as  to 
authorize  proof  of  damages  resulting  to  the 
defendant  by  the  sale.  Ab  framed,  the  de- 
fendant, by  his  plea,  ratified  the  sale,  and 
claimed  as  a  set-off  the  purchase  price  of  the 
stock.  The  evidence  is  uncontradicted  that 
the  plaintiff  <a«dited  the  note  with  the  pur- 
chase money  received  for  the  stock,  and  in 
his  suit  on  defendant's  note  only  claimed  the 
balance  unpaid. 

Were  we  to  consider  the  case  as  tried  on 
plea  No.  4,  and  regard  that  plea  in  the  na- 
ture of  a  claim  for  damages  under  the  facts, 
the  measure  of  recovery  would  be  the  differ- 
ence between  the  price  for  which  the  stock 
sold  and  its  actual  value  when  sold;  and  we 
have  been  vmable  to  find  any  evidence  which 
would  authorize  a  conclusion  that  the  stock 
did  not  bring  its  fair  value  on  the  day  of 
sala  There  is  no  evidence  to  show  that 
there  was  any  collusion  mr  fraud  or  agree- 
ment between  R.  D.  Johnston,  representing 
the  bank,  and  the  purchaser  of  the  stock,  in 
-regard  to  Its  sale  or  purchase.  In  fact,  the 
contrary  is  abundantly  proven.  Terry,  who 
was  a  member  of  the  stock  exchange,  by  his 
power  of  attorney,  directed  that  this  stock  be 
sold  upon  the  exchange.  He  was  notified 
that  it  was  going  to  be  sold,  was  present 
when  it  was  offered  for  sale,  and  knocked 
down  to  the  purchaser.  He  knew  the  rules 
of  the  stock  exchange,  knew  that  the  seller 
would  be  required  to  conform  to  its  rules, 
and  that  a  sale  made  In  accordance  with 
them  would  be  a  valid  sale.  There  was  no 
objection  by  him  at  the  time  that  he  had  not 
had  sufficient  notice,  nor  did  he  object  on 
account  of  the  price  bid.  The  subsequent 
advance  in  the  market  value  of  stock  sold  on 
exchange  doubtless  is  a  fruitful  source  of 
regret  to  sellers  who  deal  In  stocks  on  ex- 
change, but,  in  the  absmce  of  fraud,  the  ad- 
vance in  price  can  give  no  cause  of  action  to 
the  loser.  The  prinoiple  of  law  that  the 
same  person  cannot  be  both  buyer  and  seller 
has  no  application  to  the  facts  of  the  case. 
R.  B.  Johnston  employed  Lightfoot,  a  mem- 
ber of  the  stock  exdiange,  to  sell  this  stock. 
One  B.  W.  Rucker,  the  purdiaser,  employed 
Lightfoot  to  purchase  on  the  exchange,  at  a 
limited  price,  stock  of  the  character  offered 
by  Johnston.  Johnston  knew  nothing  of 
Rucker's  engagement  or  Intentions.  In  ac- 
cordance with  the  rules  of  the  exchange, 
Lightfoot  secured  the  services  of  Bradfield, 
another  member  of  the  exchange,  to  bid  the 
price  fixed  by  Kucker.  Lightfoot  knew  the 
instructions  of  both  Johnston  and  Rucker, 
but  neither  Johnston  nor  Rucker  had  any 
knowledge  of  each  other's  intoitiona,  or  their 


instructions  to  Lightfoot  And,  as  we  have 
stated,  there  is  no  evidence  to  show  that  the 
rules  of  the  stock  excdiange,  which  were 
known  to  Terry,  were  not  observed,. or  that 
the  stock  did  not  bring  its  fair  market 
value,  which  was  credited  upon  the  note  of 
the  defendant.  Under  any  view  we  take  of 
the  case,  the  plaintiff  was  entitled  to  the 
general  charge,  upon  all  the  evidence,  and  it 
is  unnecessary  to  consider  special  exceptions 
to  the  rulings  of  the  court    Affirmed. 


(«  Ul  Ann.  S3) 
FLOWER  et  al.  v.  PHAROE  «t  al.,  (GAN- 
NON, IntervMier.    No.  U,285.)« 
(Suinreme  Court  of  Louisiana.     May.  16,  1883.) 

UnkIIOOKDED  LEibSB— Cbecitors. 
TbB  possessor  of  real  estate  under  an 
imrecorded  lease  U  thereunder  invested  with  no 
right  whatsoever  as  against  a  seizing  attach- 
ment creditor. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  pari^  of  Avoy- 
elles; Adolph  V.  Coco,  Judge. 

Action  by  Flower  &  King  against  S.  B. 
Pearce  &  Son,  Clifton  Cannon,  intervener. 
Judgment  fOr  Intervmer.  Plaintiffs  appeal. 
Reversed. 

T.  H.  Thorpe  and  Wm.  H.  Peterman,  for 
appellants.  Joffrion  &  Jofblon,  J.  O.  Gap- 
pel,  and  John  O.  &  CJharles  A.  WIckllffe,  for 
intervener  and  appellees. 

WATKINS,  J.  Originally  plaintiffs  insti- 
tuted an  ordinary  action  against  the  defend- 
ants upon  an  ordinary  commercial  account, 
but  subsequently  supplemented  it  with  an 
attachment  under  which  two  plantations, 
properties  of  one  of  the  defendants,  situated 
In  the  parish  of  Rapides,  with  the  grovFlng 
crops  of  sugar  cane,  were  seized,  and  also 
some  other  effects  thereon,  such  as  mules, 
eta  There  were  three  Interventions  filed 
by  persons  claiming  the  ownership  of  por- 
tions of  the  properties  seized,  but  the  only 
one  with  which  we  are  at  present  concerned 
is  that  of  Clifton  Cannon,  who  claims  to  be 
the  owner  of  the  crops  as  lessee  of  the  plan- 
tations at  date  of  seizure.  The  claim  of  Can- 
non was  sustained  In  the  lower  court  and 
the  plaintiffs  have  appealed.  Their  defense 
to  the  Intervention  of  Cannon  Is  that  he  has 
no  valid  lease,  and,  if  valid.  It  was  not,  at 
date  of  sdzure  under  their  writ  of  attach- 
ment, effective  as  to  them,  because  of  the 
lease  contract  not  having  been  recorded,  as 
the  law  requires,  so  as  to  give  notice  to  third 
persons.  We  take  It  to  be  a  well-settled 
principle  of  our  Jurisprudence  that  an  un- 
recorded lease  of  real  estate  has  no  effect 
as  to  third  persons  and  seizing  credltora. 
This  question  was  examined  and  decided  by 
our  Immmedlate  predecessors  in  Summers  v. 
Clark,  30  La.  Ann.  436,  the  court  employing^ 
this  language,  viz.:    "As  the  lease  was  not 

'Rehearing  refused  May  29, 1888. 
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recorded  In  tiie  conveyance  office,  fhe  Question 
is  not  affected  by  the  registry  lavs;  •  •  • 
but,  as  we  have  stated,  the  tenant,  Boyd,  holds 
under  an  nniecorded  leeae,  and  any  paymoits 
of  rent  which  he  may  hare  made  by  antici- 
pation to  Clark  are  without  effect  as  against 
creditors  or  subsequent  purchasers  of  Oarii. 
Nor  are  these  principles  more  Inequitable 
when  applied  to  a  lessee  than  when  applied 
to  a  purchaser  of  immovables  without  reg^ 
istry,  or  movables  without  delivery.  If  a 
vendee  in  such  a  case  can,  by  seizure,  be  de- 
prived of  possession  and  enjoyment  under  his 
purchase,  why  not  a  lessee?  If,  in  such  case, 
it  Is  no  defense  that  the  vendee  has  paid  the 
priee,  why  la  It  that  the  lessee  has  paid  the 
rent!"  In  Anderson  v.  Comeau,  33  La.  Ann. 
1119,  this  court  reannounced  that  doctrine  in 
even  more  emphatic  language,  thus:  "Arti- 
des  22M  and  2286  of  the  Revised  Civil  Code, 
providing  substantially  that  all  sales,  con- 
tracts,  judgments,  and  acts  affecting  or  con- 
cemtng  immovable  property,  not  recorded 
according  to  law,  shall  be  utterly  null  and 
void,  except  between  the  parties,  and  with- 
out any  effect  as  to  third  persons,  apply  to 
leases  of  real  estate  as  well  as  to  other  con- 
tracts. •  •  •  The  poaseesloa  of  inuuov- 
ables  under  such  an  unrecorded  lease  •  •  • 
is  vested  thereunder  with  no  rights  whatever 
as  against  a  seizing  creditor."  In  applying 
these  principles  to  the  fb^ta  of  that  case  the 
court  said:  "It  is  sufficient  to  say  that  at  th» 
time  9f  tatiwt,  tA<  proptrtiy  teat  vnaffeeUd 
by  any  recorded  Uatt,  and  quoad  the  seising 
creditors  stood,  therefore,  predtely  u  if  It 
had  not  been  leased  at  alL"  (Our  italics.) 
These  principles  were  again  announced  and 
afilimed  In  Cochrane  v.  Glbert,  41  La.  Ann. 
785,  6  SoaUi.  Bep.  781,  the  court  again  em- 
ploying similar  language,  to  wit:  "While  It 
Is  true  that  the  plaintiff  did  not  hold  posses- 
sion •  •  •  under  a  lease  from  her  hus- 
band, the  Judgmoit  debtor  of  Olbert,  but 
from  Boyer,  as  his  vendee*  yet  the  effect  of 
the  nonreglstry  of  hor  lease  from  Boyer  is  of 
like  diaxacter.  We  hold  that  such  a  con- 
tract, unrecorded,  did  not  serve  to  put  the 
creditors  of  Sdss  upon  notice  of  Beyer's  pos- 
session and  control  of  the  property  to  which 
he  bad  a  conveyance.  Such  a  contract  could 
not  have  the  effect  of  forcing  defendant  to  a 
direct  action  of  nullity.*'  On  the  taltt  of 
Otose  three  d^berate  opinions,  we  can  with 
confidence  declare  that  an  imrecorded  lease 
of  real  estate  cannot  defeat  the  right  of  an 
attaching  creditor,  though  his  claim  Is  un- 
secured by  either  privilege  or  mortgage;  and, 
consequently,  the  Intervening  lessee  of  the 
attadied  debtor  cannot  successfully  Interpose 
Ms  claims  as  against  the  sdzure. 

intervener's  counsel,  with  eto^tlonal  In- 
eeaaitr  and  assidnlty,  have  collated  quite  a 
number  of  cases,  on  the  authority  of  which 
they  Insist  that  our  dedslon  ought  to  be  In 
his  favor.  We  have  examined  them  all,  and 
find  t^e  following  to  be  a  correct  analysis 
of  them:   Sandel  v.  Douglaas,  27  La.  Ann. 


628,  Involved  the  ownership  of  cotton  that 
had  been  grown  on  the  premises,  and  after- 
wards removed  from  the  soil,  and  packed  in 
bales.  The  facts  of  that  case  were  that, 
after  the  seizure  of  the  property  under  the 
mortgage,  the  sheriff  did  not  divest  or  dis- 
turb the  plalntUTs  possession  as  lessee,  and 
the  creditor  acquiesced  In  her  rightful  pos- 
session. A  like  state  of  facts  is  presented  in 
Hldiardson  v.  Dinkgrave,  26  La.  Ann.  632. 
In  neither  case  was  there  any  question  of 
registry  of  a  lease  involved.  Penn  v.  Bank, 
32  La.  Ann.  196,  involved  no  question  of 
lease,  the  plaintiff  finimtng  damages  of  the 
bank  in  retmbursement  of  loss  sustained  in 
a  copartn»«hlp  adventure  with  the  mort- 
gagee, which  had  been  occasioned  by  a  pre- 
mature seizure.  Lewis  v.  Ellotz,  39  La.  AniL 
259, 1  South.  Rep.  639,  Is  a  case  of  injunctl<m 
to  prevent  a  purchaser  of  an  Interest  at  sber- 
UCs  sale  under  a  mortgage  from  taking  pos- 
session of  an  entire  plantation,  the  plaintUT'd 
claim  being  that  he  was  lessee,  and  entitled 
to  possesslcHi  of  two-thirds  Interest.  Of  this 
contention  the  court  said:  "He  had  no  more 
right  to  enter  on  the  portion  or  two-thirds 
interest  of  the  plantation  under  his  purchase 
of  the  one-third  than  a  stranger  would  have 
had;  and  to  this  «:tent,  and  as  relates  to 
such  portion,— unaffected  by  his  seizure  and 
Judicial  sale,  as  stated,— his  attitude  and 
conduct  cannot  be  viewed  otherwise  than 
that  of  a  treqjtasser."  There  was  no  question 
of  the  registry  of  a  lease  in  that  case,  m  the 
case  of  Porche  v.  Bodln,  28  La.  Ann.  761, 
the  lease  was  one  under  private  signature, 
and  duly  recorded.  The  case  of  Bank  v. 
Ober,  44  La.  Ann.  — ,  10  South.  Rep.  779,  the 
&cts  were  that  the  plaintiff  claimed  a  pro- 
portionate share  of  rents  in  m<Miey  that  had 
been,  collected  of  tenants  after  date  of  seiz- 
ure under  a  mortgage;  the  property  having 
been  cultivated  by  the  sheriff  subsequent  to 
the  seizure,  who  had  leased  the  plantation 
to  laborers,  and  collected  rents  as  the  crops 
were  harvested.  It  was  with  reference  to 
this  state  of  facts  that  the  court  employed 
this  language,  viz.:  "When  a  seizure  takes 
place  during  the  pendency  of  a  plantation 
lease  for  the  entire  year,  payable  in  kind 
out  of  the  crops  wh&a.  gathered,  the  seizure 
only  covers  the  proportion  of  rents  due  for 
the  unexpired  term  after  its  date."  In  that 
case  It  seems  to  be  conceded  that  the  les- 
see's right  was  destroyed  by  the  seizure.  In- 
asmuch as  the  sheriff  was  permitted  to  enter 
into  peaceable  and  undisturbed  possession 
after  making  seizure,  and  lease  the  plantation 
to  the  laborers,  and  to  collect  the  rent;  and 
it  also  appears  that  there  was  no  contest  as 
to  the  lease  antecedent  to  the  seizure,  thera 
bdng  no  question  about  the  registry  of  a 
lease.  The  case  of  Thompson  v.  Ratdlff,  46 
La.  Ann.  — ,  12  South.  Rep.  524,  Involved 
quite  a  rimUar  state  of  facts.  All  of  these 
cases  essentially  differ  from  the  Instant  case 
and  those  quoted  In  Its  support  In  this  case 
there  was  taken.  In  ttie  month  of  July,  a 
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plantation,  with  the  gTowlng  crops  thereon 
Immature,  and  attached  to  and  formln-^  part 
of  It,  the  crops  being  Immovable  by  desti- 
nation of  law;  and  the  lessee,  holding  imder 
an  unrecorded  lease,  resists  the  seiziu-e  on 
the  ground  that  he  is  owner.  In  such  case 
his  right  as  owner,  while  perfectly  good  and 
valid  as  to  the  attached  debtor,  is  unavailing 
as  to  third  persons  and  seldng  creditors, 
without  registry  In  the  manner  required  by 
law  for  conveyances  of  real  estate.  I^ter- 
tainlng  this  view  of  the  case,  the  Judgment 
appealed  from  must  be  reversed.  It  Is  there- 
fore ordered  and  decreed  that  the  Judgment 
appealed  from  be  annulled  and  reveraed; 
it  is  further  ordered  and  decreed  that  the 
demands  of  Gannon,  intervener,  be  rt>Jectcd 
at  his  cost  in  both  courts;  and  It  is  furtber 
ordered  and  decreed  that  the  platntifts'  and 
appellants'  attachment  of  the  property 
claimed  by  the  intervener  be,  and  libe  same 
is  hereby,  sustained,  and  their  privilege  as 
attaching  creditors  ttiereon  recognized  and 
enforced. 


(46  La.  Ann.  896) 

FLOWER  et  al.  t.  SKIPWITH.  (LEARNED, 

Intervener.     No.  11,229.) 
(Supreme  Cioart  of  Louisiana.     April  24,  1893.) 

SB4CBBTKAT10N — CkOP  PhIVILEOBS  —  REQISTBY — 

Sdbbbqcent  Lbasb. 

1.  The  facts  shown  in  this  case  justly 
and  sustain  the  writs  of  seqaestration  and  at- 
tachment as  against  the  defendant. 

2.  Under  the  present  constitution,  privA 
ileges  on  movables  do  not  reijair?  to  be  record- 
ed, but  Hare  the  same  validity  and  effect  with 
or  without  registry. 

3.  Act  89  of  1886,  establishing  the  ranlc 
and  order  of  privileges  on  crops,  cannot  be 
given  a  retrospective  operation  so  as  to  give 
a  pledge  of  the  crop  under  Act  66  of  187-1' 
preference  over  an  antecedent  privilege,  valid 
and  subsisting  at  the  date  of  the  pledge.  The 
latter  talces  effect  on  the  property  at  its  date, 
and  subject  to  valid  antecedent  privileges,  and 
the  law  only  refers  to  privileges  arising  subse- 
quent to  the  pledge. 

4.  When  a  plantation  is  held  by  a  party 
under  a  conditional  agreement  of  sale  with  an- 
thority  from  the  owner  to  possess,  use,  and 
cultivate  the  same,  and  under  no  contract  of 
lease  or  rent,  a  merchant  who  advances  and 
acquires  a  privilege  on  the  crop  under  such 
conditions  cannot  be  affected  by  a  subsequent 
change  of  arrangements,  and  the  execution  of 
a  lease  creating  a  lessor's  privilege.  The  les- 
sor's privilege  only  arose  after  date  of  lease, 
and  took  effect  on  the  crop  only  as  it  then 
stood,  subject  to  the  antecedent  privilege. 

6.  Plaintiffs'  right  to  arraign  the  trans- 
actions between  defendant  and  intervener  is 
under  the  facts  of  this  case,  limited  to  the  ex- 
tent necessary  to  protect  his  privilege.  They 
ore  valid  against  ordinary  creditors. 

(Syllabus  by  the  C^urt.) 

Appeal  from  district  conrt,  parish  of  Cion- 
cordla;  D.  N.  Thompson,  Judge  ad  hoc. 

Suit  by  Flower  &  King  against  J.  R.  Sldp- 
with  on  an  indebtedness  for  supplies  and  ad- 
vances for  cultivation  accompanied  by  writs 
of  sequestration  and  attachment.  R.  F. 
Learned,  intervenes.  Judgment,  from  which 
plaintiffB  appeal   Affirmed. 


X  N.  Luce  and  Harry  H.  HaQ,  for  appd- 
lantB.    S.  L.  Blam,  for  appellee. 

FENNER,  J.    J.  K.  Skipwith  had  been  the 
lessee  of  Ashland  plantation,  belonging  to  R. 
F.  Learned,  during  the  year  1890,  and  Flow- 
er &  King  had  furnished  him  supplies  and 
advances  for  the  ctiltivation  of  same  during 
that  year.    In  September,  1890,  an  agreement 
was  entered  into  between  Learned  and  ^Up- 
with,  by  which  the  former  agreed  to  sell  to 
the  latter  the  plantation,  with  aU  buildings, 
improvements,  mules,  implements,  crops,  and 
movables,  and  ail  claims  against  hands  or 
tenants,  for  the  price  of  $20,000,  of  which 
12,500  was  to  be  paid  in  cash  on  December 
1,  1890,  $2,500  in  cash  on  January  1,  1891, 
and  the  balance  in '  ^ght  promissory  notes, 
maturing  annually.    It  was  agreed  that  Skip- 
with was  to  go  into  immediate  possession, 
but  that  title  was  not  to  pass  until  paym«it 
of  the  $5,000  cash  as  stipulated.    Skipwith 
paid   $2,000  on   accoimt  of  said   cash   pay- 
ments, and  it  was  agreed  betweei^  them  that 
the  balance  should  be  deferred  tmtil  the  fall 
of  1891.     Under  this  agreement  and  ezteor' 
sion  Skipwith  was  in  possession  and  control 
of  the  property,  when  in  Jantiary,  1891,  he 
applied  to  Flower  &  King  for  advances  for 
its  cultivation  during  1891.     He  represented 
to  them  his  purchase  on  long  time,  and  his 
partial  payment  of  the  price,  and  obtained 
their  consent  to  advance  him  $3,000,  to  make 
his  cn^,  obligating  himself  to  ship  them  all 
cotton  raised  or  controlled  by  lilm,  guaran- 
tied at  300  bales,  and  subjecting  tho  crop  to 
their  privilege  as  furnishers  of  n'lvances  and 
supplies.    FlaintifTs  advanced  the  $3,000  as 
agreed,  and  on  May  19lh  they  wrote  to  him 
the  foUowing  letter:    "J.  K.  Skipwith,  Esq.— 
Detir  Sir:    Inclosed  we  hand  you  the  item- 
ized statement  of  account,  showing  a  balance 
to  your  debit  of  $3,356.00.    Please  examine 
and  report  upon  at  your  leisure.    Tou  see  the 
account  is  overdrawn  tliree  hundred  and  odd 
dollars.    Tbls  year  promises  to  I>e  a  very 
close  one,  and  we  must  adhere  closely  to  the 
contracts  aa  made.     We  have  taken  every 
dollar's  worth  of  business  tliat  our  means 
will  stand,  and  to  extend  contracts  wUl  take 
it  beyond  the  limit  of  our  ability,  and   we 
have  already  been  compelled   to   decline   a 
large  amount  of  new  business  and  applica- 
tions to  extend  ccmtracts  as  closed.    Yours, 
truly.  Flower  &  King."    With  the  letter  they 
Inclosed  an  Itemized  statement  of  his  ac- 
count   They   received   no   reply,  but  after 
the  date  to  which  the  account  was  made  up 
they  received  several  drafts  from  defendant, 
which   were  duly   paid.     So   matters   stood 
until  atK>ut  the  l)eginning  of  the  slilpping 
season,  when  Skipwith  called  on  plaintiffs, 
and  made  some  complaint  of  errors  in  the 
account,  and  then  stated  that  he  had  a  line 
crop  which  would  more  than  pay  all  his  lia- 
bilities.   The  latter  statement  was  repeated 
at    another    interview    with    the    additional 
statem^it  that  cotton  was  low,  and  there 
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was  no  Irnrry  about  shipping.  On  NoTember 
3d,  receiving  no  cotton,  plaintiffs  wrote  him 
as  fcdlows:  "We  hare  not  had  a  letter  from 
yon  for  some  tUne,  and  no  shipments.  This 
is  the  season  of  the  year  when  our  load  bears 
most  heavily  upMi  us,  and  we  expect  relief 
from  those  whom  we  have  aided  during  the 
year."  They  still  received  no  reply  and  no 
cotton,  and  subsequently,  ascertaining  that 
Skipwith  was  bhlpping  the  Ashland  cotton 
to  various  other  merctiants  in  this  city,  they 
iostitated  this  suit  against  him,  accompanied 
by  writs  of  sequestration  and  attachment, 
seizing  under  the  sequestration  cotton,  cotton 
seed,  com,  apd  other  products,  and  under  the 
attachment  the  same  and  other  property, 
lliey  thereafter  learned,  for  the  first  time, 
that  Skipwith  and  Learned  had  altered  into 
the  following  transactions:  On  May  21, 1881, 
i%ipwith  sold  to  Learned  all  his  mules  oa 
the  AshlaTWI  plantation  for  the  price  of 
^1,250,  which  was  retained  by  Learned  oa 
account  of  cash  payment  on  plantation.  On 
the  next  day.  May  22d,  Learned  leased  to 
Skipwith  the  plantation,  mules,  etc.,  for 
13,000,  payable  on  November  1st,  with  the 
following  stipulation:  "The  said  Skipwith 
being  desirous  of  purchasing  the  Ashland 
plantation,  and  having  entered  into  a  written 
agreement  with  the  said  Learned,  in  which 
the  latter  has  obligated  himself  to  make 
title  to  said  Skipwith  on  certain  conditions, 
now,  should  the  said  Skipwith  pay  to  the 
said  Learned  the  amounts  agreed  to  be  paid 
in  said  contract,  [to  sell,]  and  comply  fully 
and  faithfully  with  the  terms  thereof,  and 
with  a  certain  supplemental  contract  relatlTe 
to  the  extension  of  the  terms  of  payment 
made  In  the  original  contract,  etc.,  then  this 
obligation  is  to  be  null  and  void;  otherwise 
to  remain  In  full  force  and  effect"  On  the  1st 
of  June,  Learned  entered  into  a  contract  by 
which  he  agreed  to  advance  Skipwith  $2,000 
for  the  cultivation  of  his  ci'c^,  and  took  from 
him  a  formal  pledge  of  said  crop  under  Act 
66  of  1874,  whidi  was  duly  recorded.  On 
October  3,  1881,  Learned  took  another  sim- 
ilar pledge  from  Skipwith  for  a  further  sum 
of  94,000,  which  was  also  recorded.  On  De- 
cember 3,  1881,  R.  F.  Learned,  represented 
by  same  counsel  who  represented  defeuclant, 
filed  a  petition  of  intervention,  setting  forth 
that  he  leased  the  Ashland  plantatl<m  to  de- 
fendant May  22,  1881,  for  $3,000;  that  In 
Juno  and  October,  1881,  defendant  pledged 
to  h!m  his  crop:  that  he  advanced  $3,700 
under  said  contracts  of  pledge,  and  he  claim- 
ed a  privilege  as  lessor  and  as  pledgee  and 
furnisher  of  supplies,  superior  to  all  person.s. 
On  December  9th  the  defendant,  Skipwith, 
filed  a  motion  to  dissolve  the  attachment 
and  sequestration  on  the  ground  that  the 
affidavit  on  which  they  were  issued  was  un- 
tme.  This  motion  was  heard  and  overruled 
by  the  judge.  On  January  18,  1882,  plain- 
tiffs took  out  alias  writs  of  attachment  and 
.sequestration,  under  which  they  seized  the 
same  property  before  seized,  and  also  the 


mules  and  other  property.  By  an  amended 
petitl(m  of  intervention  Learned  avers  the 
sequestraticm  and  attachments  of  mules, 
w.igons,  etc.,  and  his  ownership  thereof,  but 
says  that,  if  not  his  property,  he  has  a  les- 
sor's privilege  thereon.  The  defendant 
moved  to  dissolve  the  alias  writs  of  seques- 
tration and  attachment  on  the  ground  that 
the  affidavit  was  untrue.  Plaintiffs  answer- 
ed Leamed's  intervention,  averring  that  the 
sale  of  stock  and  the  lease  were  simulated 
and  fraudulent,  and  that  their  privilege  for 
advances  primed  and  outranked  the  pledges 
of  Learned  on  the'  crop.  After  hearing,  the 
court  rendered  Judgment  maintaining  the 
motion  to  dissolve  the  writs  of  attachment 
and  sequestration,  sustaining  the  intervention 
of  Learned  for  lease  and  supplies,  giving 
plaintiffs  an  ordinary  Judgment  for  the  debt 
against  defendant,  and  sustaining  the  de- 
mand of  plaintiffs  to  have  the  expenses  of 
gathering  and  shipping  the  crop  seized  as 
costs,  from  which  Judgment  plaintiffs  have 
appealed  to  this  court 

We  think  the  Judgment  was  clearly  errone- 
ous In  dissolving  the  writs  of  sequestration 
and  attachment  The  acts  of  defendant,  as 
heretofore  detailed,  fully  Justified  their  issu- 
ance. Defendant  bad  disposed  and  was  dis- 
posing of  his  crop  and  property  with  the 
plain  purpose  of  defeating  plaintiffs'  privilege 
and  aebt.  As  against  him,  the  writs  should 
have  been  sustained.  We  consider  It  equally 
clear  that  there  was  error  In  denying  plaln- 
tlfls'  privilege  on  the  portion  of  the  crop 
seized  under  their  sequestration.  Plaintiffs' 
privilege  was  antecedent  both  to  the  pledges 
of  intervener  and  to  the  lease,  and  was  en- 
titled to  preference  over  both  so  far  as  the 
crop  is  concerned.  Their  privilege  is  granted 
by  the  express  terms  of  article  3217  of  the 
dvU  Code.  Article  177,  Const  1878,  provides 
that  "privileges  on  movable  property  shall 
«dst  without  registration  of  the  same,  except 
In  such  cases  as  the  general  assembly  may 
preecrfbe  by  law  after  the  adoption  of  this 
constitution."  No  action  on  this  subject  has 
been  taken  by  the  legislature;  therefore  this 
privilege  is  perfect  as  to  all  the  world  with- 
out registry.  Act  66  of  1874  authorizes  the 
pledge  of  crops  for  advances  and  supplies, 
which  take  effect  when  recorded;  but  it  does 
not  repeal  article  3217,  Civil  Code,  nor  does 
it  reqidre  the  record  of  such  privilege  as  an 
essential  to  its  validity.  On  the  contrary,  it 
expressly  declares  that  the  pledge  is  granted 
"in  addition  to  the  privilege  now  conferred 
by  law."  Great  stress  is  laid  on  Act  88  of 
1886,  which  provides  that  "privileges  and 
pledges  granted  by  existing  laws  of  this  state 
shall  be  ranked  In  the  following  order  of  pref- 
erotce:  (1)  Privilege  of  laborer;  (2)  privilege 
of  lessor;  (3)  privilege  of  the  overseer;  (4) 
pledgee,  under  section  1  of  Act  66  of  1874, 
in  order  of  recordation;  (5)  privileges  of  fur- 
nishers of  supplies  and  of  money  and  of  the 
physician."  It  is  claimed  that  under  this 
statute  a  pledge  of  the  crop,  no  matter  when 
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made,  divests  the  rank  of  all  antecedent  pily- 
lieges.  We  cannot  approve  each  a  oonstrno- 
tlon.  Courts  do  not  readily  give  retrospective 
operation  to  a  statute.  We  tlilnk  the  act  only 
refers  to  the  future  and  gives  a  preference  to 
the  pledge  over  any  privilege  subsequently 
acquired.  If  Flower  &  King  had  continued  to 
advance  after  recordation  of  the  pledge,  such 
advances  might  be  subordinated  to  It  In  rank, 
even  If  made  before  the  advances  under  the 
pledge  had  been  actually  made;  and  all  priv- 
ileges for  supplies  and  advances  subsequently 
acquired  would  share  tbe  same  fate,  even 
though,  but  for  the  recordation  of  the  pledge, 
they  might  have  been  superior  In  rank.  But 
to  say  that  a  privilege  legally  existent  and 
valid  as  to  all  the  world  could  be  destroyed 
or  impaired  by  a  subsequent  pledge  shocks 
all  sense  of  justice,  and  would  open  a  door 
for  fraud  under  which  eveiy  merchant,  after 
advancing  to  the  near  completion  of  the  crop, 
might  find  his  privilege  destroyed  by  the  rec- 
ordation, at  the  last  moment,  of  a  pledge  to 
some  third  person  for  future  supplies.  Obvi- 
ously the  crop  passed  under  Leamed's  pledge, 
subject  to  the  pre-existent  privilege  of  plain- 
tiffs, which  was  not  displaced  or  affected 
thereby. 

It  la  claimed,  however,  ttiat  In  ^s  case 
Learned  should  have  a  preference,  because 
the  crop  on  which  the  advances  of  plaintiffs 
had  been. expended  had  been  destroyed  by 
overflow;  that  they  had  refused  to  make 
farther  advances;  and  that,  but  for  Leamed's 
advances,  there  would  have  been  no  crop. 
His  position  cannot  be  sustained,  for  several 
reasons.  In  the  first  place,  the  advances  of 
plaintiffs  had  not  been  expended  merely  In 
planting  the  destroyed  crop.  They  had  been 
nsed  for  organizing  the  place  for  cultivation 
daring  the  year,  in  employing  and  feeding  la- 
borers, and  in  like  necessary  measures  which 
must  be  taken  in  the  beginning  of  the  year, 
and  without  which  no  crop  could  be  made. 
Moreover,  Learned  himself  testifies  that  at 
the  date  of  his  pledge  the  crop  had  been 
planted,  and  was  then  on  the  ground.  Final- 
ly it  does  not  appear  that  plaintiffs  had,  or 
would  have,  refused  to  make  further  neces- 
sary advances.  It  is  true  they  wrote  the  let- 
ter of  May  19tli,  but  th^r  subsequent  pay- 
ment of  farther  drafts  shows  that  it  was  a 
mere  letter  of  warning;  and  eveiythlng  Indi- 
cates that,  if  Sklpwlth  had  made  a  proper 
showing  of  his  situation,  they  would  not 
have  refused  him  further  necessary  assist- 
ance. Skipwlth's  conduct  towards  them  was, 
to  say  the  least,  uncandid  and  deceptive.  In- 
stead of  first  giving  them  the  chance  to  pro- 
tect themselves,  he  hastens  to  deal  with  a 
third  person,  and  to  take  all  possible  steps  to 
defeat  their  just  rights.  Nor  can  we  excul- 
pate Learned  from  complicity.  He  knew 
that  plaintiffs  had  heea  advancing  to  Skip- 
wlHi,  and  If  he  diose  to  act  without  inform- 
ing Umsdf  as  to  the  facts  it  was  his  fault, 
and  be  Bboald  bear  the  eonsequencea.  He 


has  already  received  and  appropriated  a 
large  part  of  the  crop,  and  he  cannot  contest 
the  priority  of  plaintiffs'  lien  on  the  portion 
seised. '  We  think  the  same  reasoning  applies 
to  his  claim  for  a  lessor's  privilege,  so  far  as 
the  crop  Is  concerned.  At  the  time  when 
plaintiffs*  advances  were  made,  Sklpwllli 
held  the  place  under  an  agreement  of  sale, 
and  with  the  fall  consent  of  Learned,  and 
with  his  authority,  to  use  It  and  raise  a  crop 
ISiereon,  without  any  lease  or  contract  for 
the  payment  of  rent  Learned  could  not 
thereafter  impair  the  privilege  acqntred  by 
plaintiffs  by  altering  his  arrangements,  mak- 
ing a  lease,  and  thus  subjecting  the  crop  to 
an  ex  post  facto  lessor's  privilege.  The  lat- 
ter privilege  only  came  Into  being  with  tbe 
execution  of  the  lease,  and  took  effect  on  the 
crop  only  as  It  then  stood,  subject  to  the 
valid  antecedent  privilege  of  plaintiffs. 

We  think,  however,  that  plaintiffs'  right  to 
arraign  the  transactions  between  Learned 
and  Skip  with  la  limited  to  the  extent  neces- 
sary to  the  protection  of  their  privilege  on 
the  crop.  Considering  the  relations  betweoi 
them  in  regard  to  the  plantation,  there  was 
nothing  wrong  in  Leamed's  taking  the  moles 
as  a  partial  payment,  or  in  his  making  the 
lease,  which  does  not  seem  to  us  to  be  unjust 
or  unreasonable.  It  was  fair  that,  in  case 
the  conditional  sale  was  not  carried  oat. 
Learned  should  receive  a  rent  for  the  use  of 
his  property,  and  ordinary  creditors  have  no 
ri^t  to  complain  thereof.  Plaintiffs  are 
therefore  entitled  to  a  superior  privilege  on 
the  cotton,  cotton  seed,  and  other  croiw  se- 
questered and  attached,  and  to  a  privilege 
as  attaching  creditors  on  the  balance  of  the 
property  seized,  subordinate,  however,  to  Ihe 
lessor's  privilege  of  Learned,  which  la  to  be 
first  paid  out  of  the  latter  property.  We 
may  add,  to  avoid  misapprehension,  that 
plaintiffs  take  nothing  by  their  so-called 
"seizure"  of  the  Interest  In  Ashland  planta^ 
tlon  and  of  store  accounts.  Defendant  has 
no  interest  In  the  plantation  subject  to  audi 
seizure,  and  will  have  none  unless  the  con- 
ditional sale  shall  be  carried  out  If  not  car- 
ried out  whatever  claim  he  may  have 
against  Leamed  wOl  be  of  a  personal  diarae- 
ter,  and,  like  the  store  accounts,  is  an  incor- 
poreal ri^t  which  cannot  be  seized  In  tbe 
manner  hrae  pursued. 

We  have  considered  all  the  otiiw  points 
made  by  counsd  on  aU  sides,  but  find  noth- 
ing tat  them  affecting  oar  conclusions.  It  Is 
tiierefore  adjudged  and  decreed  that  the 
Judgment  appealed  from  be,  and  is  hereby, 
amended  so  as  to  maintain  the  writs  of  se- 
questration and  attachment  against  the  de- 
fendant; and  further  so  as  to  recognize  their 
privilege  on  the  crops  sequestered  and  at- 
tadied  with  preference  over  B.  F.  Learned, 
Intervener,  and  with  recognition  of  tiielr 
privilege  as  attaching  creditors  on  the  other 
property  seized  herein,  subordinate,  however, 
to  the  leaBor**  inivllege  thereon  of  Learned, 
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Interrencr;  and  that,  as  thus  amended,  and 
In  other  respects,  the  Judgment  be  afflrmed, 
appellee  to  pay  cost  of  appeal. 

On  Beheailng, 
(May  29. 1893.) 
Plaintiffs  call  attention  to  faUnre  In  onr  de- 
cree to  pass  on  costs  in  lower  conrt,  which 
was  also  omitted  in  Judgment  apiiealed  from. 
They  properly  fall  on  defendant  niey  also 
complain  of  our  failure  to  pass  on  their  de- 
mand for  recognition  of  their  privilege  on 
proceeds  of  cotton  recdved  by  interrener. 
These  proceeds  were  not  seized  under  any 
process,  and  were  not  in  the  hands  of  the 
court  We  therefore  did  not  consider  or  pass 
on  that  claim.  It  is  thertfore  ordered  that 
our  decree  be  amended  by  ccmdemning  de- 
fendant to  pay  costs  of  the  lower  court  and 
that  as  thus  amended,  it  remain  otherwise 
ondistnrbed. 


(«Ul  Aim.  no 

KlSltNAN  T.  BAHAM  et  al.  (No.  11,212.)' 
(Supreme  Court  of  Loniaiana.  April  24,  1893.) 
PSTITOBT  AOTiON— Title  — Brbonkous  Sdktbt — 

COBBKCTION  —  PaKOL,  EvIDBNOS  OF  XDBIITITT  — 
COMMCHITT    RlQHXS  —  FBBSORIFTION  —  AOT   OF 

Faktition. 

1.  Aa  against  a  defendant  whose  claims  in 
a  petitory  action  are  found  to  rest  only  on 
possession,  and  prescription  nnder  it,  plaintiff 
need  not  show  a  title  perfect  in  all  respects. 
Une  apparently  good  will  suffice. 

2.  Where  the  officers  of  the  United  States, 
in  the  matter  of  the  location  of  a  cultivation 
and  settlement  right,  have  dealt  with  a  per- 
son as  the  holder  of  the  same  tmder  a  de- 
rivative title,  he  will  be  entitled  to  hold  eniii 
portion,  prima  facie,  as  against  a  person  con- 
testing it  collaterally,  as  a  defendant  in  a  peti- 
toiy  action,  in  which  action  he  does  not  snow 
titles  bnt  has  to  rely  upon  possession. 

3.  Where,  in  consequence  of  an  erroneous 
sorrey  of  a  cultivation  and  settlement  right, 
whidi  called  for  a  location  of  660  acres  on  the 
Tangipahoa  river,  the  land  baa  been  located  in 
wrong  sections,  township,  and  range,  and  by 
wrong  numbers,  far  to  the  east  and  away 
firom  the  river,  the  owner.  In  granting  a  mort- 
gige  on  the  property,  described  it  as  a  tract 
of  ^0  acres  on  the  Tangipahoa  river,  bnt  as- 
signed to  it  the  numbers  of  the  sections,  town- 
riiip,  and  range  given  in  the  survey,  the  error 
was  not  fatal;  and  when,  subsequently,  on 
diacovety  of  the  error,  the  government  resur- 
veyed,  and  properly  located,  the  land,  the  re- 
surrey  and  new  location  bound  the  owner,  and 
inured  to  the  benefit  of  his  mortgage  creditor. 
There  was  in  tlds  no  change  in  the  thing  mort- 
gaged, no  substitution  of  one  tract  for  an- 
other, but  a  mere  yielding  of  some  incorrect 
calls,  by  replacement,  to  bring  them  to  con- 
form to  others,  wliich,  having  been  correct  all 
the  time,  were  not  altered,  bnt  adhered  to,  hf 
the  government 

4.  Parol  evidence  to  establish  identity  Is 
allowable,  as  is,  KIiewiBe.  parol  evidence  of 
posMSsion  in,  and  of  a  defective  or  ambiguous 
description  of,  land,  in  an  act  of  sale,  but  this 
is  only  where  there  is  a  sufficient  body  In  the 
description  to  leave  the  title  resting  substan- 
tially  on  writing,  and  not  essentially  on  parol. 
A  written  title,  with  a  reasonable  degree  of 
certainty  of  description,  has  to  be  produced. 

6.  The  extent  of  the  rights  of  the  husband 

'Uebeariog  refused.  May  29,  1893. 


and  father  regulate  those  of  the  widow  and 
heirs,  who  succeed  to  all  his  rights,  and  those 
of  the  community,  but  they  are  transmitted 
with  all  their  defects,  as  well  as  their  advan- 
tages; the  change  in  the  proprietor  produ- 
cing no  alteration  in  the  nature  of  the  title  or 
possession. 

6.  An  act  of  partition  is  not  an  act  "trans- 
lative" of,  but  only  "declaratory"  of,  property. 
It  does  not  create  a  new  title,  or  give  a  new 
possession,  and  it  does  not  serve  as  a  basis  for 
the  prescription  of  10  years. 

7.  The  prescription  of  10  years  requires 
good  faith  as  its  basis,  and  the  owner  suffi- 
ciently shows  bad  faith  in  proving  that  the 
present  possessors  hold  the  property  as  heirs 
and  widow  in  community  of  another,  who  was 
not  himself  in  legal  good  faith.  Tbo  widow, 
claiming  community  rights,  is  not  a  third  per- 
son quoad  the  community. 

8.  Under  its  exceptional  legislation  relative 
to  property  bank  mortgages,  it  was  the  inten- 
tion of  the  legislature  to  protect  those  mort- 
gages against  any  adverse  right  of  ownership 
or  possession  subsequent  to  their  date,  and  up 
to  uieir  maturity  or  enforcement 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Tan- 
gipahoa; James  M.  Thompson,  Judge. 

Petitory  action  by  W.  F.  Keman  against  J. 
N.  Babiam  and  others.  Judgment,  from 
which  plaintiff  appeals.    Reversed. 

Henry  P.  Dart,  for  appelant  Stephen  D. 
Ellis,  for  appellees. 

NIOHOLLS,  C.  J.  This  is  a  petitory  ac- 
tion begun  December  2,  188ti,  in  which  plain- 
tiff claims  the  ownership  of  638  acres  and 
77-100  of  an  acre  of  land  in  the  parish  of 
Tan^pahoa,  being  section  41,  township  5  S., 
range  7  B.,  and  section  39,  townsliip  5  S.. 
range  8  E.,  Greensbnrg  district  He  avers 
that  J.  N.  Baham  has  possession  of  the  same, 
without  right  sliadow,  or  color  of  titie,  and 
has  been  occupying  the  same  since  June  19, 
1883.  He  asks  for  Judgment  recovering  the 
land,  and  condemning  d^endant  to  remove 
therefrom,  and  to  pay  revenues  at  the  rate 
of  $150  per  annum  from  Judicial  demand. 
J.  N.  Baham  disclaimed  titie,  and  averred 
that  he  held  possession  for  tils  mother,  Mar- 
celite  Baliam,  widow  of  Honore  Baham, 
with  the  exception  of  100  acres,  which  he 
says  she  had  previously  donated  to  Oeoige 
Baham,  who  sold  the  same  to  Anatole  O. 
Iieaumont  Plaintiff,  by  supplemental  peti- 
tion, made  Mrs.  Marcelite  Baham  and  An- 
atole  O.  Leaumont  parties  defendants,  r^t- 
eratlng  his  allegations,  and  directing  his  de- 
mand and  prayer  against  them.  They  filed 
separate  answers,  presenting  defenses  snb- 
stantially  identical.  Mrs.  Baham  answered 
that  she  owned  the  land,  less  100  acres  donat- 
ed by  her  to  Oeorge  Baham,  and  by  him  sold 
to  A.  O.  Leaumont  Her  chain  of  titie,  as  al- 
leged, is  that  her  huBl>and  acquired  said  land 
in  1S48;  that  he  went  into  possession  at  that 
time,  and  so  held  until  his  death;  that  on  the 
setttenent  of  his  estate  she  became  the 
owner  of  said  land,  at  the  partition  thereof: 
that  the  act  was  dtdy  recorded;  and  that  in 
good  faith,  as  o-yraee,  she. bad  since  hdd  un- 
disturbed possession.   Leanmonti  in  his  an- 
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swer,  sets  np  the  donation  from  Mrs.  Baham 
to  Geoise  Baham,  and  the  act  of  sale  from 
the  latter  to  him.  The  defendants  pleaded 
the  prescription  of  1,  3,  5,  10,  and  80  years. 
The  judgment  of  the  lower  court  was  In  fa- 
vor of  the  defendants,  and  the  plaintiff  baa 
appealed. 

Plaintiff  claims  to  hare  acquired  the  land 
from  the  liquidation  of  the  Clinton  &  Port 
Hudson  Railroad  Company,  at  a  sale  made 
on  the  19th  day  of  June,  1883,  by  the  sheriff 
of  Tangipahoa,  under  an  order  of  sale  pro- 
cured by  the  hquldator  from  the  sixteenth 
district  court  He  avers  that  the  railroad 
company  acquired  the  same  at  a  sale  made 
by  the  sheriff  of  St.  Tammany  Januaiy  7, 
1860,  under  proceedings  via  executlva  taken 
by  the  liquidator  In  the  eighth  judicial  dis- 
trict court  for  the  parish  of  St  Tammany 
against  William  Marbury  and  his  heirs,  upon 
a  stock  mortgage  given  by  said  Marbury  In 
favor  of  the  roUroad  company  to  secure  the 
payment  of  80  shares  of  stock,  which  mort- 
gage bore  upon  the  property  in  controversy; 
that  Marbiuy  acquired  the  property  by  sur- 
vey and  location  from  the  United  States  gov- 
ernment, he  havhig  located  a  settlement 
certificate,  of  which  he  was  the  purchaser, 
which  had  been  issued  to  John  Morgan  in 
1824,  Morgan  having  settled  on  the  land  in 
1812;  that  under  this  location  and  certificate 
a  patent  issued  from  the  United  States  on 
the  ISth  day  of  April,  1871,  to  John  Mor- 
gan, or  his  legal  representative,  and  to  his 
or  their  heirs;  and  that  said  patent  inures 
to  his  benefit  Defendants  contest  plaintiff's 
pretentions  very  vigorously.  They  declare 
that  he  has,  by  his  own  evidence,  shown  the 
original  title  to  have  been  in  John  Morgan, 
and  that  he  has  failed  to  show  that  Marbury, 
imder  whom  he  claims,  ever  acquired  that 
title,  but  assuming  that  be  had,  the  descrip- 
tion of  the  property  mortgaged  by  Marbury 
to  the  nllroad  company  was  entirely  differ- 
ent from  that  of  the  tract  in  litigation;  that 
In  the  proceedings  via  executlva,  and  in  the 
deed  of  sale  thereunder,  the  mortgage  de- 
scription was  followed,  and  the  adjndicatee 
to<dc  under  that  description,  and  acquired 
nothing  other  than  what  was  covered  by  it 
This  contention  requires  a  statement  of  the 
facts  connected  with  this  title. 

In  the  record  is  a  certified  copy  of  an  affi- 
davit ot  William  Marbury,  in  which  he  de- 
clares that  Sachy  and  Hancher  obtained  a 
certificate  for  640  acres  Of  land  in  the  par- 
ish of  St  Tammany  by  virtue  of  purchase 
from  John  Morgan,  and  that  he  (Marbury) 
became  the  purchaser  of  said  land  at  sher- 
iff's sale,  and  he  cannot  get  possession  of 
said  '  certificate.  The  affidavit  bears  date 
September  6,  1884.  On  the  same  day,  Sam- 
nel  T.  Bennels,  register,  and  Will  Kinchen, 
receiver,  of  the  United  States,  Issued  from 
tne  land  office  of  St  Helena  their  certlflcate 
No.  213,  new  series,  in  which  they  declared 

that  "the  claim  No.  ,  tn  the  report  of 

the  oommiacloners,  maifeed  'O,'  claimed  by 


John  Morgan,— original  dalmant,  John  Mor- 
gan,—Is  confirmed  as  a  donation  claim,  and 
entitled  to  a  i>atent  for  640  acres  situate  in 
the  parish  of  St  Tammany,  and  claimed 
imder  habitation  and  cultivation  since  1812." 
Un  the  20th  September,  1825,  the  following 
order  of  survey  was  Issued:  "John  Mor- 
gan. Certificate  No.  213.  Dated  eth  Sep- 
tember, 1824.  St  Tammany,  September  25, 
1826.  William  Marbury  claims  a  section  of 
land  situate  in  the  parish  of  St  Tammany 
by  virtue  of  a  duplicate  certificate  granted 
to  John  Morgan,  .Vo.  213,  dated  September 
6th,  1824,  and  signed  'Samuel  T.  Rennels, 
Ueglster.'  It  is  ordered  that  the  claim  of 
land  be  located  as  follows:  To  begin  at 
White  bluff,  on  the  Tangipahoa  river;  and 
from  thence  to  the  line  of  William  Hardens; 
thence  to  the  improvement,  in  an  easterly 
direction,  southwardly  across  the  Sweet  Wa- 
ter; thence  down  said  stream,  and  to  the 
beginning,  so  as  to  include  six  hundred  and 
fitty  acres.  Given  under  our  hands  this  26th 
September,  1825.  [Signed]  Samuel  T.  Ren- 
nels, Register.  Will  Kinchen,  Receiver." 
In  1827  this  claim  was  located  by  A.  S.  Wo- 
mack,  deputy  surveyor,  and  figures  on  the 
map  of  1828,  In  the  name  of  WHliam  Mar- 
bury, as  "section  39,  township  6  south,  range 
8  east,"  containing  550  acres,  and  as  "sec- 
tion 41,  township  5  south,  range  7  east" 
containing  90  acres.  The  land  appears  on 
that  map  as  a  rectangle,  and  not  only  does 
not  touch  the  Tangipahoa  river  at  any  point, 
but  it  is  a  very  considerable  distance  from 
it  On  the  29th  October,  1832,  the  United 
States  surveyor  general  for  Louisiana  wrote 
as  foUows  to  Marbury:  "Surveyor  General's 
Office.  Donaldsonvllle,  October  29,  1832. 
William  Marbury,  Esq.— Sir:  I  send  yoa 
herewith,  inclosed,  an  order  of  the  survey 
of  your  claim  on  the  Tangipahoa,  which,  on 
inspection  of  the  township  plat  1  see,  was 
improperly  located.  The  order  of  survey 
given  by  Rennels  and  Kinchen  being  on 
file  in  the  office,  I  have  thought  proper  to 
have  the  survey  made  in  accordance  with  It 
I  can  find  neither  certificate  or  order  of  sur- 
vey of  your  unsurveyed  tract  You  can  ap- 
ply for  same  at  St  Helena,  and  forward 
them  to  me.  •  •  •  A  w^y  of  the  order 
of  survey  by  Rennels  and  Kinchen  is  for- 
warded. I  am,  etc..  [Signed]  H.  B.  T."  On 
the  26th  October,  1832,  the  foUowing  order 
of  survey  was  issued  from  the  surveyors 
general's  office:  "Surveyor  General's  Office, 
October  26,  1832.  To  Ajjy  Deputy  Surveyor 
of  Public  Lands  fbr  the  State  of  Louisiana: 
You  are  hereby  authorized  and  required  to 
sorvey,  measure,  and  mark,  for  William 
Marbury,  a  tract  of  land  granted  to  John 
Morgan  by  certificate  No.  213,  to  contain 
640  acres,  in  the  parish  of  St  Tammany,  In 
the  district  east  of  the  Island  of  New  Or- 
leans, and  west  of  Pearl  river,  in  conformity 
to  an  order  of  survey  from  the  register  and 
receiver  of  the  land  office  at  St.  Helena,  dat^ 
ed  September  20,  182S.    Yoa  will  b«  cat«tal 
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to  make  and  i<ote  all  title  necesaary  connec- 
tions  ■with  the  Intersecting  and  adjoining 
lines  of  anrveys,  whether  public  lands  or 
private  claims,  and  you  are  not  to  Interfere 
with  any  established  lines.  You  will  return 
the  field  notes  and  plat  of  the  work,  when 
(xxnpleted,  to  this  office.  [Signed]  H.  B.  T., 
Sur.  Gen." 

On  the  16th  September,  1838,  Biarbuiy  ex- 
ecuted, )n  favor  of  the  Clinton  &  Port  Hud- 
son Railroad  Company,  the  mortgage  which 
has  been  referred  to,  covering,  among  other 
properties,  the  following:  "One  other  tract 
or  secticKi,  containing,  by  surrey,  stz  hun- 
dred and  fifty  acres,  and  situated  on  the 
waters  of  the  Tangipahoa  river.  Identified 
by  a  plat  bearing  on  its  fiice  the  name  of 
William  Ifarfoniy  in  two  places,  and  as  hav- 
ing five  hundred  and  fifty  acres  in  section  88, 
of  township  6  south,  range  No.  8  east,  and 
ninety  acres  In  section  No.  41,  township  5 
■ouQi,  of  range  No.  7  east."  There  are  sev- 
eral noticeable  features  in  this  descripticm. 
Ibe  first  is  the  call  for  the  land  as  b^ng 
situated  on  the  waters  of  the  Tangipahoa 
river;  the  second,  the  quantity  of  land;  the 
third,  the  descripaon,  by  numbers,  of  the 
township  and  ranges.  A  comparison  of  the 
map  with  the  description  thus  given  will 
show  at  once  that  the  land  intended  to  be 
mortgaged  was  the  land  covered  by  certifi- 
cate 213,  Issued  In  the  name  of  John  Mor^ 
gan,  but  referred  by  the  numbers  of  town- 
ship and  range,  as  located  by  the  survey  of 
1827.  The  congress  of  the  United  States, 
by  act  passed  29tli  August,  18^,  declared 
all  the  entries  of  land  made  In  tbe  Greens- 
bnrg  district  to  be  null,  on  account  of  the 
errors  and  imperfections  of  the  public  sur- 
Teys,  or  of  oomBlcting  claims,  and  author- 
ized tbe  return  of  the  purchase  money  on 
zetnming  the  certificates,  and  ordered  a  re- 
survey  of  the  district,  and  when  the  resur- 
vey  should  be  confirmed  the  public  lands 
(unreserved)  therein  spedfled  should  be  sub- 
ject to  the  laws  for  the  disposal  of  the  pub- 
lic lands,  with  the  proviso:  "Provided,  that 
pnrdiasen  aforesaid  may  retain  tbeir  cer- 
tificates of  purchase,  and  the  surveys  of  said 
tracts  shall  be  corrected,  and,  when  said 
■nrveys  are  corrected,  may  receive  their 
patents  from  the  United  States  for  the  lands 
so  purchased  by  them."  The  resurvey  con- 
templated by  this  law  was  made  and  duly 
approved  on  the  1513i  Atigust,  1845.  Watr 
tecston  Y.  Bennett,  18  La.  Ann.  253.  We 
find  in  the  record  a  copy  of  tbe  field  notes 
of  R.  O.  Brent,  deputy  United  States  sur- 
veyor, of  a  survey  made  by  him  in  1845, 
tbe  heading  of  which  is  as  follows: 

'rrownahip  6  south,  ranges  7  &  8  east. 
Greensbuts  district.  La.  John  Morgan,  (conr 
firmed.)  William  Marbury.  O.  &  O.  No. 
213. 

"Section  41,  township  5  souOi,  range  7 
east 

"Section  80,  township  6  aontb,  range  8 
east" 


These  field  notes  show  that  tibe  survey 
commenceJ  at  White  Uuff,  on  east  and  left 
bank  of  Tangipahoa  river,  and  after  run- 
ning eastwardly,  northerly,  eastwardly, 
southwardly,  and  westwardly,  struck  a  sec- 
ond time  the  Tangipahoa,  locating  the  John 
Morgan  tract  with  the  Tangipahoa  river  as 
its  western  boundary,  and  giving  638.77  acres 
as  the  area  of  the  land.  Tbe  land,  as  located 
by  tUs  survey,  figures  on  the  approved 
township  maps  as  "section  41,  township  5, 
range  7  east,"  containing  630.45  acres, 
and  "section  30,  township  6  south,  range  8 
east,"  as  containing  108.32  acres,  and 
not  as  originally  located;  as  "section  41, 
township  6  south,  range  7  east,"  with  90 
acres,  and  as  "section  39,  township  5  south, 
range  8  east,"  with  550  acres.  It  appears 
beyond  the  possibility  of  a  doubt  that  the 
certificate  No.  213,  In  favor  of  John  Mor- 
gan, was  finally  located  on  the  Tangipahoa 
river  under  the  Brent  survey;  thus  showing 
the  original  survey  to  have  been  erroneous, 
and  the  description  of  location  by  numbers 
of  sections  and  ranges  to  have  been  incor- 
rect. The  evidence  in  the  case  places  be- 
yond controversy  the  identity  of  the  land 
claimed  by  the  plaintiff  with  that  claimed 
by  the  defendant  Defendant,  independent- 
ly of  any  question  of  her  own  title,  contests 
tliat  of  plaintiff,  as  we  have  seen— First, 
because  Marbury  Is  not  shown  to  have 
acquired  the  rights  of  Morgan;  and,  sec- 
ondly, because,  if  Marbury  did  acquire 
them,  he  did  not  mortgage  the  particu- 
lar property  now  in  litigation  to  the  Clin- 
ton &  Port  Hudson  Bailroad  Company, 
but  some  other  property,  and  therefore  Mar- 
buiy's  title  Is  stUl  outstanding.  In  Mar- 
buiy's  mortgage  to  the  railroad  company 
the  land  ia  described  as  situated  on  the 
Tangipahoa  river,  as  containing  640  acres, 
and  as  being  "section  No.  41,  township  6 
south,  range  7  east,"  and  "section  No.  39, 
township  5  south,  range  8  east"  A  refer- 
ence to  the  maps  wUI  show  that  ttie  calls 
for  this  land,  so  located,  are  irreconcilable. 
If  tbe  land  lies  on  the  Tangipahoa  river, 
as  the  mortgage  act  declares,  it  certainly 
cannot  be  the  sections  of  the  township  and 
ranges  mentioned.  One  or  the  other  of  the 
calls  Is  forced  to  yield.  Under  the  excep- 
tional facts.  Indubitably  shown  by  the  evi- 
dence, we  think  the  call  for  the  river  must 
prevail  over  the  mere  statement  by  numbei 
of  township  and  range.  Marbury  clearly 
intended  to  mortgage  some  property  belong- 
ing to  him.  He  was  at  the  time  of  the 
mortgage  recognized  by  the  officers  of  the 
government  to  be  the  owner  of  the  Mor- 
gan certificate,  and  Morgan's  rights  under 
it,  but  which,  while  calling  for  a  tract  on 
the  Tangipahoa  river,  had  be«i  located  im- 
properly and  erroneously,  and  under  wrong 
numbers.  When  Marbury,  describing  the 
land  which  he  mortgaged  as  situate  on  the 
Tangipahoa  river,  and  as  containing  640 
acres,  (both  of  which  were  correct  calls  for 
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the  Morgan  tract,)  added  to  the  descrlptioii 
by  giving  number  of  sectiona,  township,  and 
ranges  to  which  his  only  claim  of  owner- 
ship rested  upon  a  location  of  the  Morgan 
certificate,  his  intention  to  mortgage  the 
land  wMch  he  held  under  the  Morgan  title 
was  very  manlCest;  and,  as  between  hini> 
self  and  the  Clinton  &  Port  Hudson  Rail- 
road Company,  he  was  committed  to  the 
description  of  the  land  as  being  on  ttut 
river  Tangipahoa,  (which  was  the  correct 
caJI,)  as  the  controlling  call  of  the  thing 
mortgaged  by  him.  When,  by  subsequent 
resurvey  of  the  Morgan  location,  the  error 
in  the  original  location  was  established,  and 
any  and  all  claims  of  Marbury  to  the  partic- 
ular section,  as  shown  by  the  original  sur- 
rey, were  annihilated,  and  his  rights  were 
fixed  to  correspond  with  the  two  correct 
calls  of  the  Morgan  certificate  and  Mar- 
btiiy's  mortgage,  showing  a  tract  fronting 
on  the  Tangipahoa  river,  containing  638 
acres  and  77-100  of  an  acre,  and  placing  the 
land  as  it  should  have  been  originally  placed 
In  other  sections,  township,  and  ranges, 
the  correction  and  new  location,  while  It 
bound  Marbury,  Inured  to  the  benefit  of  his 
mortgage  creditor.  There  was  in  tills  no 
change  in  the  .thing  mortgaged,  no  sulistl- 
tution  of  one  tract  for  another,  but  a  men* 
yielding  of  incorrect  and  Improper  calls, 
and  a  replacing  of  them  by  others,  to  bring 
them  to  conform  to  other  calls,  which,  being 
correct  all  the  time,  were  not  altered,  but 
adhered  to,  by  the  government.  Neither  in 
law  nor  equity  could  Marbury  claim  to  have 
become  the  owner  as  under  a  new  location 
of  a  new  tract,  and  by  so  doing  force  bis 
creditor  to  look  to  the  enforcement  of  his 
mortgage  upon  lands  which,  as  matters  de- 
veloped, were  shown  not  to  have  belonged 
to  the  debtor.  The  only  error  in  the  mort- 
gage was  a  partial  error  in  description, 
merely.  That  err<H>  was  corrected,  and,  as 
matters  took  shape^  the  identity  of  tbe 
land  became  absolutely  certain,  and  the 
maxim,  "falsa  demonstratio  non  nocet,"  ap- 
plied with  full  force  to  the  original  descrip- 
tion. Thus  holding,  It  follows  that  we  rec- 
ognize Marbury's  mortgage  act,  as  between 
him  and  the  company,  though  imperfect  in 
its  description,  to  have  been  none  the  less 
a  valid,  legal  mortgage,  covering  the  Mor- 
gan tract  as  finally  located,  ^o  hold  other- 
wise would  be  to  destroy  the  act,  which  we 
should  not  do.  "Magls  vaieat  quam  pereat" 
The  foreclosure  of  the  mortgage,  and  the 
purchase  made  by  it  under  the  foreclosure, 
conveyed  the  property  to  the  Clinton  &  Port 
Hudson  Railroad  Company,  as  between  the 
parties.  The  subsequent  sale  of  the  tract  In 
the  matter  of  the  liquidation  of  the  Clinton 
&  Fort  Hudson  Railroad  vested,  in  the  Bam& 
manner,  the  land  under  Marbury's  title  to 
the  plaintiff.  The  fact  that  In  this  sale  an 
exact  and  perfect  description  of  the  land 
was  made  is  of  importance,  as  giving  cer- 
tainty in  future  contracts  in  respect  to  it. 


bat  ownership  would  have  passed  between 
the  parties  to  plaintiff,  even  imder  the  orig- 
inal partially  Incorrect  description. 

But  the  defendants  say,  however  this 
may  be  true  of  Marbury  and  his  heirs, 
there  is  nothing  to  show  that  Marbury  had 
any  title;  his  daims  rest  entirely  upon 
an  ex  parte  affidavit,  which  gives  no  num- 
ber of  the  certificate,  no  description  of  the 
land,  and  which  states  neither  res,  prettum, 
nor  consensus.  Whether  the  government,  in 
dealing  with  the  Morgan  certificate,  and 
Marbury,  in  connection  with  it,  acted  ex- 
clusively upon  the  afiSldavit,  we  do  not 
know.  We  understand  Morgan  not  to  have 
claimed  under,  any  Spanish  or  other  per- 
fect grant,  but  only  under  a  settlement  or 
cultivation  right;  and  the  action  of  the 
government  relative  to  that  claim  was  in 
respect  to  land  which  at  the  time  of  its  ac- 
tion belonged  to  Itself  absolutely.  Whether 
or  not  the  government  officers  were  justi- 
fied, by  the  sufficiency  of  the  evidence  be- 
fore them,  in  treating  with  Marbury  as  the 
assignee  or  holder  of  the  Morgan  claim,  we 
cannot  say.  We  only  know,  as  a  fact,  that 
they  did  so  act  upon  a  matter  which  no 
one  but  Morgan  had  a  right  to  question. 
Their  conclusions  are  not  open  to  collateral 
attack.  Everything  goes  to  show  that  the 
government,  the  holder  of  the  fee,  was  will- 
ing to  consider,  and  did  consider,  Marboiy 
as  entitled  to  Morgan's  rights;  and  be,  or 
any  one  imder  him,  is  entitled,  prima  fade, 
to  hold  that  position,  and  all  the  rights 
flowing  from  the  same,  subject,  of  oourso, 
to  any  direct  attack  by  parsons  holding  title 
under  Morgan.  As  between  Marbury  and 
his  heirs,  we  hold  plaintiff's  title  good.  As 
between  plaintiff  and  any  one  not  holding 
under  Morgan,  but  merely  attacking  collat- 
erally plaintiff's  title  on  the  ground  of  a 
possible  outstanding  title  In  Morgan,  we 
hold  plaintiff's  title  good.  We  understand 
the  rule  to  be  that  although  the  United 
States  government  always  Issues  its  patent, 
as  was  daae  in  this  case,  in  the  name  of 
the  original  claimant,  his  legal  representa- 
tives, and  his  or  their  heirs,  as  the  case  may 
be,  the  patent  Inures  to  the  benefit  of  those 
with  whom  the  commissioners  have  dealt, 
as  holders  under  derivative  titles,  and 
claims  advanced  by  the  latter,  thou^  not 
binding  on  the  original  grantee,  or  those 
claiming  under  him,  are.  prima  facie  good 
against  the  rest  of  the  world.  Hen.  Dig.  p. 
1265,  Nos.  9,  11,  12.  This  lost  statement 
may  be  too  broadly  made,  but  not  too  broad- 
ly for  the  purposes  of  this  case. 

We  now  turn  to  the  consideration  of  the 
claims  advanced  by  defendant,  and  first  to 
Qie  title  declared  to  have  be«i  in  Honore 
Baham.  Although  the  defendant  alleged 
be  hod  acquired  the  land  about  March,  184S, 
for  a  valuable  consideration,  and  hdd  and 
possessed  the  same  as  owner  in  good  faith, 
publicly,  continuously,  and  peaoeaUy,  from 
that  time  untU  his  death,  early  in  1850,  It 
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vfll  be  noticed  that  she  notrhere  states  from 
whom,  ta  what  marmer,  and  under  what 
dicnmatances  he  did  so,  nor  does  she  aver 
that  the  peraoDi  tmder  whom  he  may  have 
held  had  hlmadf  title  to  the  property.  De- 
fendant was,  however,  permitted  to  Intro- 
duce evidence  on  the  sabject,  which  con- 
alats,  first,  of  a  promissory  note  to  the  fol- 
lowing Effect:  "9180.  New  Orleans,  March 
20,  1848.  Ilkree  months  after  date  I  prom- 
^e  to  pay  to  the  Union  Bank  of  Louisiana, 
at  ItB  offloe,  one  htmdred  and  ^hty  dollars, 

Ua 

for    valne    rec^ved.     [Signed]    Honore    X 

mark 
Baham.  Attest:  T.  8.  Haley,"— and  an  "ad- 
ndsslon"  found  In  the  record,  as  follows: 
"W.  F.  Keman  vs.  J.  Norah  Baham.  No. 
702.  18th  Jndldal  district  court,  Tangipa- 
hoa parish.  It  is  admitted  that  defendant 
produced  and  filed  the  receipt  mariced  'TJ. 
B.  No.  1,'  and  that  it  has  been  lost  or  mis- 
laid. As  it  cannot  be  found,  the  parties 
make  this  admission  and  agreement  to  snp- 
jty  its  place,  and  to  complete  the  record, 
to  wit:  The  satd  receipt  bore  date  March 
20,  1848,  at  New  Orleans.  It  was  in  favor 
of  Norah  (or  Honore)  Baham,  and  was  signed 
by  the  Union  Bank  of  Iionisiana.  It  stated 
the  payment  in  cash  of  a  sum  of-  money,  not 
definitely  remembo-ed,  as  the  cadi  payment 
fbr  certain  lands  in  St  Tammany  pariah, 
aaiA  that  day  by  the  bank  to  said  Baham, 
and  also  stated  the  execution  of  the  note 
for  $180  of  same  date,  in  the  record,  and 
maAed  'U.  B.  No.  2,'  as  the  balance  of  the 
price  to  be  paid.  This  admission  as  to  the 
contents  of  said  receipt  marked  'U.  B.  No. 
r  is  to  be  copied  in  the  transcript  of  appeal 
The  record  in  this  reQ>ect  is  to  be  held  as 
complete,  tbis  admission  supplying  the  lost 
receipt  •  •  •  [Signed]  W.  B.  Kemp, 
Atty.  for  PUT.  [Signed]  S.  D.  Bills,  Atty. 
tot  Vetts." 

The  wrltlngB  which  defendants  present  as 
establishing  their  title  are  not  only  insnf- 
fldent  per  se  for  that  purposes  but  they 
are  ao  defective  aa  not  to  serve  as  a  basis 
upon  which  a  title  could  be  built  up  or  ^ed 
out  by  paroL  The  declaration  that  the 
promissory  note  was  given  as  "the  price  of 
certain  lands  in  the  parish  of  St  Tammany" 
is  entirdy  too  general  to  justify  the  admls- 
sion  of  parol  evidence  to  establish  xKisses- 
■ton  of  particular  property  by  the  party 
named  in  the  instrument  as  the  vendee,  and 
from  sach  possession  to  assume  or  infer  it 
to  be  that  referred  to  in  the  writing.  Pa- 
rol evidence  to  establish  identity  is  allowa- 
ble, as  is  likewise  parol  evidence  of  posses- 
sion. In  aid  of  a  defective  or  amblgqpus  de- 
scription; but  this  is  only  in  cases  whore 
there  is  a  auffld«it  body  in  the  description 
to  leave  the  Utle  sabstantlaUy  resting  on 
writing,  and  not  essentially  on  parol,  aa  it 
WDOld  have  to  rest,  tf  at  all,  In  tbe  case  at 
bar.  When  a  person  has  title,  and  posses- 
also  conformable  to  It,  be  is  presumed  to 


possess  according  to  the  title,  and  to  the  foil 
extent  of  Its  limits,  but  no  such  presomiv- 
tlons  run  merdy  from  possession,  back  to 
conformity  with  a  supposed  wrltt«i  title. 
A  title  with  a  reasonable  degree  of  certainty 
of  description  would  have  to  be  produced. 
6reenv.Witherspoon,37  La.  Ann.  761.  Hold- 
ing, as  we  do,  that  Honore  Baham  has  not 
been  shown  to  have  bad  a  title  to  the  land 
In  litigation,  he  may  be  considered,  for  the 
purposes  of  this  suit,  as  a  trespasser,  and 
the  plaintiff  Is  not  held  to  eetablidi,  as 
against  him,  a  title  perfect  in  every  respect 

We  have  now  to  Inquire  whether  the 
Tights  of  parties  were  affected,  and,  if  so, 
to  what  extent,  by  the  death  of  Honore 
Baham.  In  desJing  with  that  question  it 
must  be  borne  in  mind  that  the  SO-years 
prescription  is  pleaded  under  Honore  Ba- 
ham's  possession,  Joined  to  the  possession 
of  Us  widow  and  heirs  as  continuing  as  Ms 
successors,  and  that  the  lO-years  prescrip- 
tion Is  pleaded  under  the  title  alleged  to 
have  been  in  Baham,  and  xmdar  the  act  of 
partition,  which  was  Itself  expressly  based 
upon  that  title,  and  also  that  the  widow 
is  dlatming  exclusively  under  community 
rights,  and,  as  so  claiming,  does  not  stand 
as  a  stranger  or  a  third  person  quoad  that 
community.  Caldwell  v.  Hennen,  6  Rob. 
(La.)  26.  Such  title  and  possession  as  Hon- 
ore Baham  had  was  acquired  during  his 
marriage,  while  he  was  head  and  master  of 
the  community.  When  he  died  his  succes- 
sion was  at  once  opened,  and  his  title  and 
possession  continued,  and  passed,  un- 
changed, unbroken,  and  without  interval, 
to  his  hdrs,  and  to  his  widow  In  commu- 
nity. avU  Code,  art&  934,  040-942,  2405, 
2406,  3486.  The  extent  of  the  rights  of  the 
deceased  and  of  the  community  regulates 
those  of  the  heirs  and  of  the  widow  in  com- 
munity, who  succeed  to  all  his  rights,  and 
those  of  the  community,  but  they  are  trans- 
mitted with  all  their  defects,  as  well  as  all 
their  advantages,  the  change  In  the  propri- 
etor producing  no  alteration  In  the  nature 
of  the  title  or  possesion.  Wh«i  the  widow 
and  children  of  Baham  partitioned  among 
themselves  the  property  left  by  him,  they 
had  no  other  rights,  either  by  way  of  title 
of  possession,  therein  than  he  had;  and, 
when  that  partition  was  effected  in  kind, 
nattier  the  children,  who  took  the  slaves, 
nor  the  widow,  who  took  the  land,  acquired 
thereby  any  new  title  or  possession. 

In  view  of  the  necessity,  lu  the  matter  of 
the  prescription  of  10  years,  of  the  party 
pleading  the  same  presaitlng  himself  as 
having  possessed  the  property  claimed  as 
owner  under,  a  title  translative  of  property, 
In  good  faith,  during  the  period  required 
by  law,  and  In  view  of  the  necessity  of  the 
title  so  presented  being  valid  in  point  of 
form,  l>elng  certain,  and  being  proved,  de- 
fiendants,  appr^^isive  that  they  could  not 
rely  upon  the  title  of  the  father  himself, 
have  declared  upon  the  partition  proceeding. 
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as  creating  a  new  title,  and  giving  a  new 
possession,  and  the  notarial  act  of  partition, 
as  evidencing  an  act  translative  of  property. 
In  this,  defendants  are  mistaken.  An  act 
of  partition  la  not  "translatlTe"  of,  but  mere- 
ly "declaratory"  of,  property;  each  party  liv- 
ing np  his  existing  rights  in  the  particular 
thing  which  he  "abandons"  for  the  existing 
rights  of  the  others  in  the  thing  which  he 
tai^es.  Civil  Code,  art.  1382.  It  is  nothing 
more  than  a  regulation  inter  se  as  to  the 
property,  In  no  wise  changing  the  title  or 
possession.  We  find  in  Dalloz's  Dictlonalre 
de  Jurisprudence,  as  bearing  upon  this  sub- 
ject, the  following:  "Le  partage  est 
declaratlf  et  non  transmlttatif  de  propriete. 
En  d'autres  tcrmes,  chacun  est  cense  avoir 
succede  seul  immediatement  a  tous  les  eSets 
compris  dans  son  lot  ou  a  lul  echus  but 
licltation,  et  n'avolr  jamais  eu  la  propriete 
des  autres  objets  de  la  succession."  Civil 
Code,  art  883.  "En  vertu  de  la  mazime, 
'le  mort  salslt  le  vlf,'  on  repute  I'heritler 
.proprietaire  de  son  lot  depuls  le  moment  de 
I'ouvertare  de  la  succession,  et  le  partage  ne 
sert  qa'a  declarer  quel  est  ce  lot.  Le 
systeme  admls  par  le  droit  Romaln,  qui 
regardalt  le  partage  comme  une  acquisition 
falte  par  cbaque  heritler  des  parts  de  see 
coheritlers  dans  les  objets  dependans  de  son 
lot  ne  I'etait  pas  dans  notre  andenne  juris- 
prudence." "Le  prlncipe  de  I'art.  883  n'est 
pas  restreint  aux  partages  ou  llcitations 
eutre  coheritifirs;  U  s'appliqne  a  toute  pro- 
priete Indivlse,  quelqne  solt  le  tltre  de  la 
possesEdon  commune,— a  la  communate,— a 
la  soclete."  See  the  author  cited,  verbo 
"Partage,"  article  7,  Nos.  271,  272,  and  303, 
and  also,  still  further,  under  the  heading 
"Prescription,"  No.  752:  "Le  partage  n'est 
dans  notre  droit  que  declaratlf,  et  par  suite 
11  ne  peut  servlr  de  base  a  la  prescription 
deoenale."  There  may  be  divergent  rights 
as  between  the  widow  and  the  heirs  them- 
selves, as  resulting  from  a  partition,  but  the 
title,  possession,  and  prescription  of  the 
tUng  with  respect  to  which  they  are  acting 
remain  nnchanged,  and  go  back  to  its  origin 
as  a  unit.  For  an  appllcaticxi  In  a  dif- 
ferent form  of  the  same  principle,  see  Maurin 
V.  Martinez,  6  Mart  (La.)  435.  "Qutim  ex  una 
stirpe,  unoquB  fonte,"  etc 

But  ajslde  from  the  character  of  an  act  of 
partition  as  being  "translative"  of,  or  merely 
"declaratory"  of,  property,  an  obstade  stand- 
ing In  the  way  of  acquisition  of  the  property 
by  the  widow  and  heirs  springs  from  the 
nature  of  the  possession  required  of  a  person 
setting  up  such  a  dalm,  viewed  from  tiie 
standpoint  of  Its  legal  good  or  legal  bad  faith. 
The  law  requires,  as  a  basis  for  the  10- 
years  prescription,  possession  in  good  faith, 
and  that  the  widow  and  heirs  of  Baham 
have  not,  from  a  legal  standpoint,  shown. 
As  to  the  heirs,  we  refer  to  Dalloz,  under 
the  beading  of  "Prescription,"  No.  813,  where 
It  Is  said:  "Le  proprietaire  etablit  sufflsam- 
ment   la   manvaJse  foi   dn   possesaeur   ea 


pronrant  que  celul-d  detient  la  chose  comme 
heritter  (fat  ce  meme  comme  beritter  bene- 
ficialre)  d'un  possesseur  de  mauvaiae  fol." 
And,  as  to  the  widow,  we  refler  to  the  de- 
cision of  this  court  In  Caldwell  v.  Hennen, 
5  Rob.  (La.)  25,  already  dted.  Were  Hon- 
ore  Baham  alive,  setting  up  In  this  action 
the  prescription  of  10  years,  he  would  fall 
to  do  so  successfully,  and  his  widow  and 
heirs  occupy  no  stronger  legal  position  than 
he  would. 

We  next  come  to  the  prescription  of  80 
years.  There  is  evidence  showing  that 
Honore  Baham,  about  the  year  1840,  oc- 
cupied a  portion  of  this  land,  but  precisely 
how  much  he  actually  took  possession  of 
originally  is  not  shown.  He  seems  at  one 
time  (not  precisely  fixed)  to  have  f^ieed 
in  a  very  considerable  portion  of  the  tract, 
and  to  have  had  a  field  in  cultivation.  There  Is 
nothing  in  the  record  by  which  the  court  cmdd 
locate  these  portions,  even  were  we  to  hold  that 
prescription  would  cover  them;  but  we  have, 
aside  from  this,  reached  the  conclusion  that 
the  plea  of  prescription  filed  la  not  tenable. 
Tills  property  was,  as  we  have  seen,  mort- 
gaged by  Marbury  to  the  Clinton  &  Port 
Hudson  Railroad  Company.  The  mwtgaga 
was  foreclosed,  and  the  land  sold,  on  the 
7th  day  of  January,  1860.  Between  this  last 
date  and  the  date  of  the  filing  of  the  present 
suit,  80  years  did  not  elapse.  We  concur 
in  the  oplnloa  of  the  district  Judge,— that, 
under  Its  exceptional  legislation  rdatively 
to  property  bank  mortgages,  the  legiedature 
Intended  to  protect  those  mortgages  against 
any  adverse  rights,  either  of  ownerdiip  or 
possession,  subsequent  to  their  date,  and 
up  to  their  enforcement  or  maturity.  Ad- 
verse possession,  therefore,  did  not  com- 
mence In  tills  case  until  after  the  7th  day  of 
January,  1880.  We  are  of  the  opinion  that  the 
plaintiff  is  cntitied  to  a  judgment  and  de- 
cree recognizing  him  as  the  owner,  and  en- 
titled to  the  possession,  of  the  property  de- 
scribed in  his  petition,  and  that  the  judg- 
ment of  the  district  court,  rejecting  his 
demand,  should  be  annulled,  avoided,  and 
reversed. 

For  the  reasons  herein  assigned,  it  Is  here- 
by ordered  and  decreed  that  the  judgment  of 
the  district  court  be,  and  tiie  same  Is  hereby, 
annulled,  avoided,  and  reversed,  and  It  la 
now  heneby  ordered,  adjudged,  and  decreed 
that  the  plalntifT,  William  F.  Keman,  do 
have  judgment  In  his  favor,  and  against  the 
def«ndant8  Mrs.  Marcellte  Baham,  widow  of 
Honore  or  Norah  Baham,  and  Anatole  O. 
Leaumont,  recognizing  and  decreeing  the 
plaintiff,  William  F.  Keman,  to  be  the  own- 
er of,  and  entitied  to  the  possession  of,  the 
property  described  In  his  petitions  herein,— 
a  certain  tract  or  parcel  of  land  lying  and 
situate  in  the  parish  of  Tanglpalioa,  con- 
taining 630  acres  and  77-100  of  an  acre,  and 
more  fully  described  as  follows:  Section  41, 
township  5  S.,  range  7  E.,  and  section  39, 
township  5  8.,  range  8  B.,  and  ordering  the 
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said  defendants  Mrs.  Marcellte  Boham  and 
Anatole  O.  Leaumont  to  deliver  possession 
of  the  said  property  to  the  plaintiff.  It  Is 
further  ordered,  adjudged,  and  decreed  that 
this  case  be  remanded  to  the  district  court 
for  the  purpose  of  ascertaining,  determining, 
and  fixing  the  rights  of  the  parties  nelattvely 
to  rents  and  counterclaims. 


McGUIKK   T.    MABOHAMD.     (No.   ll,158.y» 
(Supreme  Oonrt  of  Louisiana.     Jan.  80,  1893.) 

BuspK>-siVB  Affbai.  —  Settiso  Asidb  —  Bond  — 

FABAPBBBKA.L  FbOPBBTT  — SaIiE  BI  HUBBAND— 

Deposit. 

On  Motion  to  Dismiss. 

1.  An  order  granting  an  appeal  "on  glring 
bond  according  to  law,"  and  without  fixing  any 
amount,  can  only  operate  as  granting  a  bus- 
penaive  appeal. 

2.  A  Dond  filed  "In  the  sum  of hun- 
dred dollars,"  without  filling  In  the  blanli, 
might  perhaps  be  considered  as  no  bond  at  all; 
but.  even  if  it  were  considered  as  a  bond  for 
$100,  the  court  retained  the  power  to  pass  on 
its  sufficiency  for  a  suspenslTe  appeal,  and,  on 
finding  it  insufficient,  to  set  aside  the  suspen- 
sive appeal,  and  then,  on  application  within  the 
delay  allowed  by  law,  to  grant  a  devolutlTe  ap- 
peal; and  appellant,  having  obtained  and  com- 
plied with  such  order,  is  protected  in  his  aj^peal. 

On  the  Merita. 

1.  Where  the  husband,  who  administers  the 
movable  paraphernal  property  of  the  wife,  sells 
it  to  one  who  purchases  in  good  faith,  the  lat- 
ter will  be  protected  from  the  claims  of  the 
wife  on  said  property.  She  must  look  to  her 
husband  for  reimbursement. 

2.  Where  a  person  takes  property  on  A»- 
porit,  and  sets  up  title  to  the  property  when  it 
u  demanded,  and,  when  sued  for  the  property, 
allies  that  it  liad  been  destroyed  by  fire,  tua 
nnsnppwted  declaration  may  be  disregarded, 

(Syllabns  by  the  Court.) 

Appeal  from  civil  district  court,  paiiali  of 
Orleans;  Francis  A.  Monroe,  Jadge. 

Salt  by  Mrs.  Elizabeth  McGulrk  against 
Alfred  Marchand  for  household  furniture 
aUeg^ed  to  be  her  parapbemal  property. 
Judgment  for  plalntUf.  Defendant  apiteala. 
A  motion  to  dismiss  the  appeal  was  denied, 
and  Judgment  reversed. 

W.  S.  Benedict  and  Robert  O.  Dngae,  for 
appellant  Farrar  &  Lake  and  F.  S.  Drolla, 
for  appellee. 

On  Motion  to  Dismiss 

FENNBR,  J.  The  first  ground  of  the  mo- 
tion Is  Incompleteness  of  the  transcript,  by 
reason  of  the  omission  therefrom  of  tile 
written  opinion  of  the  court  Before  sab- 
mlseion  of  the  motion,  appellant  filed  a  cer- 
tifled  copy  of  the  mlaslng  document.  This 
Is  Bafilclent  and  there  was  no  necessity  for 
resorting  to  certiorari.  City  of  Baltimore  t. 
Parlange,  25  La.  Ann.  336. 

The  other  grounds  will  be  better  nn- 
dovtood  after  the  following  statement:  The 
Judgment  being  for  (2,160,  appellant  iy>- 
l^ed     for,  and     obtained,  -  an     order    of 

'Bdtearing  ref nsed  May  20.  18M. 
T.1380.na3— 11 


appeal  "on  giving  bond  according  to  law." 
He  filed  a  bond  "in  the  sum  of hun- 
dred dollars,"  not  filling  In  the  blank  before 
the  word  "hundred."  Thereupon  the  plain- 
tiff took  a  rule  to  show  cause  why  execution 
should  not  issue,  on  the  ground  that  such  a 
bond  did  not  operate  to  perfect  a  8usi>en- 
slve  appeal  As  a  matter  of  course,  the  rule 
was  made  abs<dute.  Thereupon,  defendant 
moved  for  a  devolutive  appeal,  referring  to 
the  fact  that  the  former  order  of  appeal 
did  not  operate  as  such  because  It  did  not 
fix  the  amount  of  the  bond  to  be  given  as 
required  by  law.  The  court  granted  the  or- 
der for  a  devolutive  appeal,  and  fixed  the 
amount  of  the  bond,  which  was  accordingly 
given.  The  return  day  In  both  orders  is  the 
same,  and  the  transcript  was  filed  in  due 
time.  We  are  disposed  to  consider  tliat  the 
lx>nd  filed  under  the  first  order  was  no  bond 
at  all,  and  did  not  operate  to  divest  the  Ju- 
risdiction of  the  court  in  wlilch  case  no  ques- 
tion could  arise  as  to  the  right  of  the  court 
to  grant  the  second  order  of  devolutive  ap- 
peal If,  however,  we  should  treat  the  first 
bond  as  one  for  a  hundred  dollars,  and  as 
given  for  a  suspensive  appeal,  whldi  is  the 
only  appeal  authorized  by  tiie  order,  the 
court  retained  the  unquestioned  power  to 
pass  upon  the  sufflduncy  of  the  bond,  and, 
on  finding  it  insufficient  to  set  aside  the  ap- 
peal, and  direct  execution  to  issue,  as  it  did. 
The  effect  of  this  was  to  destroy  the  first 
suspensive  appeal,  and  If,  notwithstanding 
the  order,  the  transcript  had  been  brought 
here  under  the  order,  we  should  have  had 
nothing  to  do  but  to  dismiss  his  appeal 
Baker  v.  Shultz,  36  La.  Ann.  fi24;  Welser 
V.  Blaese,  34  La.  Ann.  833;  Dumas  v.  Mary, 
29  La.  Ann.  808;  Huppenbauer  v.  Durlin.  23 
La.  Ann.  739.  It  is  equally  well  settled 
that  the  dismissal  of  a  suspensive  appeal  for 
want  of  a  sufficient  bond  does  not  deprive 
the  party  of  the  right  to  take  a  devolutive 
appeal  thereafter.  Johnson  v.  (31ark,  29  LA. 
Ann.  762;  Verges  v.  Gonzales,  33  La.  Ann 
414.  We  conclude  that  the  Judge  a  quo 
had  full  authority,  from  every  point  of  view, 
to  grant  the  second  order  of  devolutive  ap- 
peal, and  appellant,  having  compiled  with 
It,  is  fully  protected.  The  motion  to  tlinTnimf 
is  therefore  denied. 

On  the  Merits. 

McBNBRY,  J.  The  plaintiff  sued  the  de- 
fendant for  a  lot  of  household  furniture 
which  she  alleges  was  her  paraphernal  prop- 
erty, acquired  by  donation  from  her  father, 
and  contained  in  the  residence  once  occupied 
by  her  and  her  husband,  comer  of  Jaclison 
and  8t  Ctuirles  streets,  which  was  taken 
possession  of  by  defendant,  and  not  account- 
ed for  by  him.  The  furniture  is  alleged  to 
be  worth  $5,0(X).  The  defendant  answered, 
alleging  that  he  had  acquired  by  purchase  a 
portion  of  the  furniture  claimed  by  plaintiff, 
from  the  husband  of  plaintiff,  who  was  in 
poaseaaion  of  the  same,  tor  a  fair  and  ade- 
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qiiate  price;  that  the  said  furniture  was  pur- 
chased by  him  with  the  full  consent  of  plain- 
tiff, and  for  her  benefit,  and  was  destroyed 
by  fire.  The  facts  are  that  the  property,  or 
(It  least  a  part  of  It,  was  the  paraphernal 
property  of  plaintiff,  but  It  was  not  assessed 
In  her  name,  and  she  never  paid  taxes  on 
it  It  was  In  the  house  occupied  by  her  and 
her  husband,  and  in  his  possession  and  con- 
trol, and  administered  by  him.  Tills  is 
shown  by  the  lease  of  the  house,  and  all 
the  furniture  In  it,  to  one  Young.  There  is 
no  evidence  that  the  defendant  was  ever  in- 
formed, or  had  any  knowledge  of,  the  fact 
that  the  property  belonged  to  plaintiff.  Dur- 
ing the  time  that  the  house  and  furniture 
were  leased  to  Young,  and  during  the  ab- 
sence from  the  state  of  the  plaintiff,  her  hus- 
band sold  the  greater  part  of  the.  furniture 
to  defendant,  who  was  to  take  possession  of 
it  after  the  expiration  of  the  lease.  On  the 
same  day  he  sold  the  furniture  to  defendant, 
—20th  June,  1867,— Marchand,  the  defendant, 
gave  to  McGulric,  husband,  the  following 
document:  "New  Orleans,  Jime  20th,  1867. 
I  hold  for  Mr.  A.  McGuirk,  in  his  house, 
comer  Jackson  and  St  Charles  streets,  in 
front  bedroom,  upstairs,  one  large  bedstead; 
one  armoir,— and  in  parlor,  downstairs,  one 
Weyel  piano;  one  family  portrait;  one  pic- 
ture, by  GalvanI,  (two  females,)— which  I 
shall  deliver  to  him,  when  he  desires 
me  to  do  so,  free  of  charge,  subject  only 
to  the  lease  now  upon  it  to  O.  B.  Young. 
[Signed]  A.  Marchand."  When  plaintiff 
returned  to  the  city  of  New  Orleans, 
her  husband  had  located  in  Oalveston. 
He  died  there,  and  In  1869,  or  early 
part  of  1870,'  she  visited  New  Orleans,  and 
called  on  the  defendant,  who  had  become 
the  ownier  of  the  house  In  which  the  furni- 
ture was  stored,  and  demanded  to  see  her 
furniture.  He  denied  having  any  furniture 
t^Ionglng  to  her,  and  stated  that  he  was  the 
owner  of  all  the  furniture,  having  purchased 
It  from  her  husband.  The  above  document 
was  not  then  presented  to  Marchand,  as  it 
was  subsequently  found  among  her  hus- 
band's papers  by  the  widow.  There  is  no 
proof  AS  to  the  exact  time  when  it  was  dis- 
covered, but  we  believe,  with  the  district 
Judge,  that  it  came  into  the  widow's  posses- 
sion after  this  demand,  and  that  the  defend- 
ant, knowing  that  McGuIrk  had  died,  took 
advantage  of  the  supposed  loss  or  destruc- 
tion of  the  receipt  to  claim  ownership  of  the 
furniture.  On  these  tncta  the  district  Judge 
gave  Judgment  for  the  plaintiff  for  the  value 
of  all  the  property  in  the  house,  claimed  by 
plaintiff;  the  value  being  $2,160.60,  the  price 
fixed  in  the  act  of  sale  of  the  furniture  to 
Marchand.  As  to  the  artides  of  furniture 
not  included  in  the  receipt,  he  was  of  the 
opinion  that  the  sale  to  Marchand  by  Mc- 
Guirk was  a  nullity,  as  he  did  not  own  the 
property,  and  had  no  right  to  sell  it 

The  plaintiff  knew  of  the  sale  having  been 
iaad&     She  was  informed  of  tbe  fact,  and 


the  husband  told  her  he  would  make  it  all 
right  During  her  husband's  lifetime  she 
made  no  objection  to  the  sale.  She  made  uo 
effort  to  have  the  furniture  restored  to  her. 
and  we  are  of  the  opinion  that  she  acqui- 
esced in  the  sale.  But,  independent  of  ttils 
fact,  the  husband  was  in  possession  of  the 
property,  and  administered  it  A  purchaser, 
therefore,  in  good  faith,  under  such  circum- 
stances, is  protected.  There  is,  as  the  dis- 
trict Judge  says,  an  Impression  that  the  sale 
was  simulated,  but  there  is  no  evidence  to 
prove  this  fact  This  impression  Is  made 
from  the  insolvent  condition  of  the  plaintiff's 
husband,  and  his  taking  the  benefit  of  the 
bankrupt  law,  about  this  time.  But  this  im- 
pression is  weakened  by  the  fact  of  tbe  de- 
fendant's having  given  a  recdpt  for  a  part 
of  the  furniture,  which  had  been  leased,  but 
not  Included  In  the  sale  to  defendant  on  the 
day  of  sale,  to  be  returned  to  plaintiff's  hus- 
band. Why,  If  the  sale  was  reaUy  simulated, 
was  a  receipt  and  an  obligation  to  restore  It 
not  given  for  all  of  it?  We  have  no  doubt 
that  the  furniture  described  in  the  receipt 
belonged  to  plaintiff.  When  the  plaintiff  de- 
manded to  see  her  furniture,  defendant  de- 
nied her  ownership  of  it,  and  claimed  title 
to  the  property.  He  knew  he  had  no  title  to 
this  lot  of  furniture,  and  his  pretensions 
were  unquestionably  based  on  the  supposed 
disappearance  of  the  receipt  He  acted  In 
bad  faith,  and,  as  there  is  only  his  unsup- 
ported declaration  that  the  furniture  was 
destroyed  after  the  visit  of  the  plaintiff  to 
Mm,'  we  feel  authorized  in  disregarding  this 
statement  as  to  its  destruction  by  fire,  with 
his  furniture,  all  of  which  was  uninsured. 
We  are  unable  to  fix  the  value  of  the  furni- 
ture contained  In  the  receipt  of  June  20, 
1S67.  There  is  no  evidence  in  the  record 
as  to  its  value.  The  case  will  therefore  be 
remanded  In  order  to  ascertain  the  value  of 
the  furniture.  It  is  ther^ore,  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  ap> 
pealed  from  be  annulled,  avoided,  and  re* 
versed,  and  the  case  be  remanded  to  be  pro- 
ceeded vrlth  according  to  law  and  the  views 
her^n  expressed;  plaintiff  to  pay  costs  of 
appeal.  . 


(tf  lA   Ana.   la) 
UALDBR  et  si.  v.  THEIR  CREDITORS. 
(No.  11,147.) 

(Supreme  Court  of  Louisiana     April  24, 1803.) 

Action  aoainst  Btndio  —  Restitdtion  of  Pbop- 
srtt  nsauthorizbdlt  burbbkdekbd. 

Where  the  contract  is  that  the  sur- 
viving member  of  a  commercial  partnership 
has  unauthorizedly  surrendered,  along  with  his 
own  interest  in  its  assets,  the  interest  of  a  de- 
ceased member  of  the  firm,  which  had  pre- 
viously passed  under  a  separate  adminlstra-i 
tion.  Ma,  it  la  the  correct  coarse  to  pursuA 
for  the  alleged  legal  representative  of  the  said 
decedebt  to  institute  a  direct  action  against 
the  syndic  of  the  InBolvent  for  the  restitution 
of  the  prop.^rl7)  and  not  for  tfa»  i«yo{(»iioii  of 
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the    tatter's   letter    of    appointment,    and   Ae 
jadge's  order  of  acceptance  of  his  surrender. 
(Syllabos  by  the  CourU 

Appeal  from  dvU  district  court,  pariah  at 
Orleans;    Frederick  D.  King,  Judge. 

Action  by  John  Galder  &  Co.  and  David  R. 
Calder  Indlrldnally  against  their  creditors, 
William  Henderson  and  Xieopold  Loeb,  eya- 
dica  From  a  judgment  dlsmlmlng  the  case, 
piflinHffi^  aK>c&l*    Affirmed. 

L.  F.  Snthon,  H.  S.  Sathon,  and  Frank 
It.  Richardson,  for  appellant  executors  of 
succession  of  John  Calder.  Horace  E.  Upton 
and  Henry  L.  lAzarus,  for  appellee  syndics. 

WATKINS,  J.  This  is  an  action  to  annul 
and  set  aside  an  order  of  court  appointing 
two  provisional  asrndlcs  for  the  insolvent  es- 
tates of  John  Calder  &  Co.  and  of  David  R. 
Galder.  Individually,  in  so  far  as  it  affects 
the  one-half  interest  of  the  deceased  member 
of  the  copartnerslilp,  John  Calder,  la  con- 
cerned; and  also  the  order  of  the  Judge  ac- 
cepting the  surrender  of  the  Interest  of  said 
John  Calder  in  the  assets  of  John  Calder  & 
Co.,  consisting  of  real  estate,  described  in  the 
schedule  as  property  of  the  firm;  also  to 
strike  from  the  insolvents'  schedule  oil  of  tho 
real  estate  standing  in  the  name  of  Jolm 
Calder,  as  described  in  List  B,  annexed  tbwe- 
to;  also  to  annul  the  order  of  court  accepting 
the  surrender  of  all  the  property  of  the  de- 
ceased John  Calder— reserving  the  rights  of 
all  parties  having  claims  to  assert  against 
the  same— in  the  succession  of  the  deceased. 
Prayer  is  further  made  to  the  effect  that  tbo 
provisional  syndics  be  enjoined  from  in  any 
way  Interfering  with  petitioners,  as  exec- 
utors of  the  deceased,  in  their  possession  and 
control  of  this  property  of  his  succession. 
To  this  proceeding  the  syn&ica  tendered  the 
plea  of  no  cause  of  action,  and  the  Judge  a 
quo  sustained  it,  and  dismissed  the  suit 
Plaintiffs  have  appealed. 

A  fair  summary  of  facts  necessary  to  be 
stated  la  as  follows,  to  wit:  The  commer- 
cial firm  of  John  Calder  A  Go.  was  composed 
of  John  Calder,  owning  one-half  Interest, 
and  of  John  H.  Calder  and  D.  R.  Calder, 
each  owning  one-fourth  interest  It  was  dis- 
solved In  1884,  by  the  death  of  John  H.  Col- 
der; and  In  February,  1886,  John  Galder 
died,  leaving  David  R.  Calder  as  the  only 
surviving  member  of  the  partnership.  John 
Calder  left  at  his  demise  a  snrTlvlng  widow 
and  two  minor  (Children,  and  in  his  will  he 
appointed  three  executors,  aU  of  whom  were 
dnly  qualified.  Subsequent  to  the  death  of 
Us  two  partners,  D.  R.  Calder  conducted 
the  bnstness  imder  tiie  firm  name.  Just  as 
though  no  change  had  taken  place,  until 
InisiBess  losses  resulted  In  the  cession  and 
surrender  above  mentioned.  The  petition 
accompanying  the  schedules  purports  the  ces- 
sion and  snirender  of  John  Calder  A  Co., 
as  well  aa  of  D.  R.  Galder,  thon^  the  names 
of  the  members  of  the  firm  are  mot  given; 


and  the  order  of  acceptance  of  the  surrender 
that  is  indorsed  upon  the  petition  includes 
the  property  of  the  firm  of  John  Calder  & 
C6.  as  well  as  that  of  D.  R.  Calder.  The 
schedule  of  property  of  the  insolvents  in- 
cludes that  of  the  firm;  that  which,  though 
standing  in  the  name  of  D.  R.  Galder,  is  that 
of  the  firm;  and  that  of  John  Galder  indi- 
vidually. The  Judge  a  quo  maintained  the 
exception  of  no  cause  of  action  mainly  on  the 
groimd,  undoubtedly,  that  the  plaintiffs  had 
mistaken  their  action;  or,  in  other  words, 
tliat  they  should  have  sued  the  syndics  for 
the  property  of  the  deceased  partners  they 
claimed  the  right  to  control,  and  not  for  the 
revocation  of  the  order  accepting  the  cession 
of  the  partnership  because  of  its  eml)raclng, 
as  they  allege,  property  that  did  not  le^tl- 
mately  compose  a  part  of  the  assets  of  the 
insolvent  who  made  the  surrender.  We  are 
of  opinion  that  the  Judge  a  quo  properly 
maintained  the  exception.  David  R.  Calder 
had,  undeniably,  the  right  to  make  a  surren- 
der of  his  individual  property,  and  include 
therein  his  individual  share  or  interest  in 
the  commercial  firm  or  partnership  of  which 
he  was  or  had  been  a  member;  and  we  think 
it  equally  undeniable  that  he  had  the  right  to 
make  a  surrender  of  the  partnership  prop- 
erty and' effects,  at  least  so  long  as  it  was  a 
going  concern,  and  all  the  partners  living. 
It  is  a  precept  of  the  Code  that,  'If  there  be 
a  commercial  partnership,  in  which  the  de- 
ceased was  concerned,  the  surviving  partner, 
after  the  portion  of  the  deceased  in  the  part- 
nerSliip  has  been  so  ascertained,  and  the 
estimate  of  it  made  on  the  inventory,  sliall 
have  a  right  to  require  that  this  portion  re- 
main  with  his  own.  In  order  that  the  whole 
may  be  disposed  of  for  the  commou  profit  in 
the  ordinary  course  of  trade,  and  the  pro- 
ceeds applied,  as  far  as  it  Is  necessary, 
to  the  payment  of  partnership  debts."  Rev, 
Civil  Code,  art  1138.  It  Is  likewise  a  pre- 
cept of  the  Code  that  "partnership  property 
la  liable  to  the  creditors  of  the  partnerslilp, 
in  preference  to  those  of  the  individual  part- 
ner." Id.  art  282a  While  these  precepts 
are  not  strictly  applicable  to  tlie  administra- 
tion and  settlement  of  insolvent  estates  per 
se,  yet  there  is  to  be  drawn  from  them  a 
good,  logical  reason  wliy  the  assets  of  a  part- 
nership should  be  controlled  and  managed 
by  the  surviving  member  of  the  firm,  in  or- 
der that  they  might  be  the  more  surely  ap- 
plied to  the  payment  of  partnership  liabil- 
ities, for  which  be  is  himself  responsible; 
and  this  reason  suggests,  at  least,  the  pro- 
priety of  the  Judge's  acceptance  of  the  sur- 
render as  It  was  made.  There  is  another  pre- 
cept of  succession  law  that,  in  our  opinion, 
has  a  decided  applicability,  and  that  is  the 
one  authorizing  a  claimant  to  property  In  the 
possession  of  a  succession  representative  to 
Institute  a  direct  action  against  the  succession 
for  its  recovery.  Dubuch  v.  Wlldennuth,  S 
lia.  Ann.  40T;  Succession  of  Porter,  5  Rob. 
(La.)  96;  Snccesslou  of  Macarty,  5  La.  Ann. 
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434;  Oathey  v.  Kerr,  15  La.  Ann.  228;  Snc- 
cession  of  Sanchez,  41  La.  Ann.  504,  6  South. 
Eep.  791;  Hen.  Dig.  p.  1513,  B,  No.  1,  and  au- 
thorities cited.  This  principle  Is  strictly  appU- 
cable  to  the  cession  and  surrender  ot  an  in- 
solvent It  Is  undoubtedly  better  practice  to 
regulate  the  question  of  ownership  vel  non, 
and  all  kindred  questions  to  a  direct  action 
in  which  the  rights  and  Interests  of  all  par- 
ties concerned,  as  well  as  creditors,  can  be 
legally  and  finally  determined;  for,  If  the 
plaintiffs  should  be  successful  In  this  suit, 
nothing  could  be  determined  by  the  right  of 
the  provisional  syndics  to  exercise  dominion 
over  the  property  of  the  deceased,  and  the 
creditors  of  the  partnership  wotild  be  turned 
around  to  new  proceedings,  additional  com- 
plications and  expense.   Judgment  affirmed. 

On  Rehearing. 

(May  27,  1893.) 

Considering  plaintiff's  petition  as  one  con- 
taining alternative  demands— First,  for  the 
revocation  of  the  order  ai>potating  the  pro- 
visional syndics;  and,  second,  for  the  recov- 
ery of  certain  properties  therein  described. 
If  their  appointment  Is  maintained,— It  is 
our  opinion  that,  whUe  adhering  to  the  views 
expressed,  our  Judgment  should  be  amended 
so  as  to  remand  the  cause  to  the  lower  court, 
reserving  to  both  parties  the  right  to  alter 
their  pleadli:gs  In  req>ect  to  the  dalm  of 
ownership,  so  as  to  try  that  Issue  without 
Instituting  a  new  suit,  though  a  rehearing  Is 
unnecessary.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  judgment  here- 
tofore pronounced  be  so  amended  as  to  main- 
tain the  cause  of  action  In  so  far  as  plain- 
tiff's dalm  of  ownership  of  certain  property 
is  concerned,  reserving  to  the  parties  re- 
spectively the  right  to  amend  their  plead- 
ings; and  that  for  this  purpose  the  cause 
be  remanded,  the  costs  of  appeal  to  be 
taxed  against  the  estate  of  the  Insolvent 

Behearlng  refused. 


(«  Uk.  Ann.  (64) 

STATB  T.  EOBEETSON.     (Na  11,211.)* 
(Supreme  Court  of  Lonisiana.     May  8,  1893.) 

Municipal  Cobporatiohs  —  Powkrs  —  RBquiaiNo 
Inspection  ov  Btsam  Boilbss  —  Vauoitt  or 
Oboinanob. 

1.  Under  the  general  welfare  clause  to  be 
found  in  all  municipal  charters,  which  is  often 
implied  from  the  othi>r  powers  granted,  the  city 
or  municipality  cannot  enlarge  these  powers 
further  than  necessary  to  carry  into  effect  tlia 
Kpedfic  power  granted. 

2.  All  that  the  city  of  New  Orleans  can 
do  in  relation  to  boilers  and  steam  machinery, 
under  its  charter^  is  to  locate  them  so  that, 
in  case  of  explosion,  they  will  do  the  least  in- 
jury. 

3.  Ordinance  No.  6647,  "an  ordinance  pro- 
viding for  the  inspection  of  steam  boilers,  tanks, 
pipes,  apparatus,  etc.,  "and  to  create  a  board 
of  examiners  and  inspectors  of  engineers  in 
charge  of  same,  and  to  provide  for  penalties," 
is  illegal,  null,  and  void. 

(Syllabus  by  the  Court) 

'Hehearing  refused  May  27.  1893.      , 


Appeal  from  recorder's  court  of  New  Or- 
leans; John  L.  Smith,  Judge. 

Elchard  L.  Eobertson  was  convicted  of  a 
violation  of  an  ordinance  of  the  city  of  New 
Orleans  r^;ulating  the  inspection  of  steam 
boilers,  etc.,  firom  which  he  appeals.  Ee- 
versed. 

O.  B.  Sansum,  for  appellant  B.  A.  O'Sul- 
liTan,  for  appellee  dty  of  New  Orleans. 

McBNEEY,  J.  The  dty  coundl  of  New 
Orleans  enacted  ordinance  No.  6647,  Conndl 
Series,  entitled  "An  ordinance  providing  for 
the  inspection  of  steam  boilers,  tanks,  pipeSi 
apparatus,"  etc.,  "and  to  create  a  board  of 
examiners  and  inspectors  of  engineers  in 
charge  of  the  same,  and  to  provide  for  pen- 
alties." Section  1  of  the  ordinance  creates 
the  office  of  inspectors,  and  prescribes  the 
qualifications  of  the  members  of  the  board. 
Section  2  fixes  the  term  of  office  of  the 
members  of  the  board,  and  the  amount  of 
the  bond  to  be  furnished.  Section  3  vests  in 
the  board  the  power  to  Inspect  and  test 
every  boiler  and  apparatus  under  steam 
pressure,  used  to  propel  or  operate  machin- 
ery, not  subject  to  inspection  under  the 
laws  of  the  United  States,  and  they  are 
required  to  notify  all  owners  or  users  ot 
boilers  and  apparatus  under  steam  pressure 
of  the  time  when  an  inspection  or  reinspec- 
tlon  and  test  shall  be  made.  Section  4,  that 
the  Inspectors  shall  be  furnished  with  an 
office  at  the  city  hall.  Section  6  requires 
that  the  owners  or  users  of  boilers  or  steam 
generating  apparatus  under  steam  pressure 
must  have  the  same  Inspected  before  use, 
and  at  least  once  a  year  thereafter,  and  for 
every  neglect  or  refusal  to  have  said  Inspec- 
tion and  test  made  they  shall,  ui>on  convic- 
tion thereof,  by  the  recorder  having  Juris- 
diction, be  fined  a  sum  of  not  more  than 
$26,  and  In  default  of  payment  of  said  fine 
shall  be  Imprisoned  for  not  more  than  30 
days  or  both.  Section  6  requires  every 
owner  and  user  of  a  boUer,  eta,  to  employ 
at  least  one  competent  engineer  holding  a 
license  or  permit  from  tiie  board,  and  a  neg- 
lect to  conform  to  this  requirement  is  vis- 
ited by  fine,  and,  In  default  of  payment,  im- 
prisonment Section  7  provides  for  the  ex- 
amination by  the  board  of  engineers,  a  cer- 
tificate of  license  costing  the  sum  of  $5  for 
the  first  year,  and  $2.50  for  eadi  renewal, 
whidi  is  required  annually.  Section  8  reg- 
ulates the  amount  of  steam  pressure  as  al- 
lowed by  the  certificate  of  the  board  of  ex- 
aminers. Section  11  regulates  the  fees  for 
inspection,  which  are  required  to  be  paid  by 
the  owners  of  the  steam  madilnery  and  boil, 
ers,  and  the  fees  for  inspection  are  gradn* 
ated  from  $3  to  $17.  The  defendant,  owner 
of  the  marine  dry  dock  situated  within  the 
corporate  limits  of  the  dty,  refused  to  have 
his  boilers  and  machinery  injected  In  ac- 
cordance with  the  provi^ons  of  said  ordi- 
nance^ and  he  was  arrested,  tried,  and  con- 
victed before  the  fourth  recorder's  court  ot 
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said  city.  He  appealed  on  the  ground  of 
the  Illegality  and  unconstitutionality  of  said 
ordinance. 

If  the  ordinance  is  legal  and  valid,  the 
power  of  the  recorder  to  inflict  the  penalty 
is  undoubted,  since  the  passage  of  Act  No. 
41  of  1890,  which  authorizes  the  recorder 
"to  enforce  obedience  to  or  to  pnnlah  the 
Tiolatlon  of  all  ordinances  passed  by  the  dty 
council  thereof  in  execution  of  the  powers 
and  duties  Indicated  in  sections  7  and  8,  and 
the  amendments  thereof  of  Act  No.  20  of 
1882,  known  as  the  'Charter  of  the  City  of 
New  Orleans,'  by  fine  or  Imprisonment  or 
both,  or  by  imprisonment  In  default  of  the 
payment  of  the  fine,  provided  that  the  fine 
shall  not  exceed  $25  for  each  offense,  nor 
the  lmprla6nment  more  than  30  days,  as  pro- 
vided by  section  12  of  Act  131  of  1877." 
The  penalty,  therefore,  under  said  act  can 
be  enforced  for  the  violation  of  a  dty  ordi- 
nance, as  the  right  has  been  expressly  con- 
ferred by  the  legislature.  The  only  ques- 
tion, therefore,  which  Is  presented  is  as  to 
the  power  of  the  dty  council  to  enact  said 
ordinance.  It  Is  admitted  that  there  Is  no 
express  power  granted  to  the  dty  In  its 
charter  to  create  the  office  of  inspector  and 
a  board  of  Inspectors  of  boUers  and  steam 
apparatus,  and  to  require  the  owners  and 
nsera  of  boUers  and  steam  apparatus  to 
employ  engineers  licensed  by  the  dty,  and 
for  said  users  of  such  boilers  and  machinery 
to  submit  them  to  inspection,  and  to  pay  fees 
therefor.  The  contention  of  the  dty  of  New 
Orleans  is  that  its  diarter  authorizes  it  to 
pass  aU  ordinances  necessary  to  preserve 
the  peace  and  good  order  of  the  dty,  and  to 
maintain  Its  cleanliness  and  health;  and 
ther^ore  it  has  the  power  to  enforce  by 
fine  and  imprisonment  the  violation  of  an 
ordinance  for  the  protection  of  life  and 
property,  and  that  said  ordinance  was  enact- 
ed for  the  protection  of  the  lives  of  the  dt- 
izens  of  New  Orleans.  If  said  ordinance 
springs  from  a  necessary  and  implied  Ind- 
dent  to  the  power  expressly  granted  to  pre- 
serve the  public  peace  and  to  maintain  the 
cleanllnesB  and  health  of  the  dty,  it  is  a 
valid  ordinance.  There  can  be  no  doubt  that 
it  does  not  spring  from  the  power  to  pre- 
serve the  public  peace  as  inddent  to  the  ex- 
ercise of  that  power.  Ordinances  to  pre- 
serve the  public  health  have  been  liberally 
construed,  and  the  authorities  have  gone  to 
a  great  length  in  enumerating  the  implied 
powers  of  municipalities  to  enact  laws  to 
protect  the  community  from  Infectious  and 
contagions  diseases,  from  bad  water,  against 
nuisances  injurious  to  health,  and  noxious 
odors  and  gases.  As  the  preservation  of  the 
public  health  and  the  safety  of  the  Inhabit- 
ants is  one  of  the  chief  purposes  of  local 
government,  all  reasoimble  ordinances  in 
tills  direction  have  been  sustained.  The  ordi- 
nance in  question  does  not  pretend  to  pre- 
serve and  promote  public  health.  But  it  Is 
dalmed  that  it  protects  the  life  of  the  dtlzen 


by  providing  for  the  Inspections  of  steam 
boilers,  etc.,  and  this  Is  implied  from  the 
power  to  legislate  for  the  public  health;  and 
that  Its  preservation  is  necessary  to  protect 
the  life  of  the  dUzeu.  Ordinances  of  this 
character,  to  preserve  public  health,  are 
generally  directed  to  these  objects  which  in 
themselves  are  presumed  to  be  Injurious  to 
the  public  health;  sudi  as  those  enacted  for 
the  purpose  of  abating  nuisances  which  are 
injurious  to  health,  the  location  and  regu- 
lation of  markets,  hospitals,  slaughter- 
houses, cemeteries,  etc.;  those  for  the  pre- 
vention of  the  Introduction  of  contagious 
and  infectious  diseases  and  their  dissemlna^ 
tlon  in  the  community,  and  on  all  matters 
whldi  may  promote  the  cleanliness  and 
health  of  the  dty.  The  establishment  of 
steam  machinery  In  a  particular  locality  Is 
not  In  itself  Injurious  to  public  health.  It  is 
dangerous  only  either  from  coming  into  too 
dose  proximity  to  it,  or  from  the  explodon 
of  boilers,  or  the  breaking  of  the  machinery. 
If  the  ordinance  is  a  valid  one,  it  must  fall 
under  the  general  welfare  dause,  either 
found  in  charters  of  municipalities,  or  In- 
ferred from  the  powers  granted.  Danger- 
ous artldes,  such  as  gunpowder,  oil,  dyna- 
mite, or  other  sudi  artldes,  composed  of 
elements  whldi  are  likely  to  explode  from 
the  subtest  extraneous  causes  by  the  agi- 
tation of  the  partides  composing  them,  are 
generally  regulated  under  this  implied  or 
granted  authority  as  to  their  location  and 
sale;  but  even  In  these  cases  an  enlarge- 
ment of  the  powers  granted  will  not  be  ex- 
ercised further  than  necessary  to  carry  Into 
effect  the  specific  power  granted.  In  the  In- 
stant case  the  power  to  create  the  office 
of  inspector  and  a  board  of  inspectors  and 
examiners,  with  the  power  to  examine  ea- 
glneers,  and  to  grant  certificates  of  com- 
petency, and  to  inspect  boilers,  etc.,  is  no- 
where to  be  found  In  the  dty  charter,  and 
the  necessary  Implication  for  it  cannot  be 
Inferred  from  any  of  the  powers  granted. 
Frol>ably  the  only  Implication  from  the 
granted  powers  found  In  the  charter  would 
be  the  right  to  locate  steam  boilers,  ma- 
chinery, and  apparatus  in  a  safe  place, 
where  an  explosion  would  do  the  least  in- 
jury, it  has  been  held,  and  properly  so, 
that  under  the  authority  to  make  police  reg- 
ulations or  to  pass  by-laws  for  the  good 
government  of  the  corporation,  it  has  the 
right  to  require  holstaways  Inside  of  stores 
to  be  indosed  by  a  railing,  and  dosed  by  a 
trap  after  business  hours  of  the  day.  It  was 
regarded  as  a  reasonable  regulation,  be- 
cause it  did  not  unreasonably  interfere  with 
private  rights.  But  if  these  owners  of  the 
holstaways  had  been  compelled  to  pay  for 
their  repeated  inspection  there  can  be  no 
doubt  that  the  exactions  would  have  been 
held  to  be  imreasonable.  We  have  carefully 
examined  the  ordinance,  and  find  It  illegal 
in  every  feature.  There  was  no  power  in 
the  charter  to  authorize  It.   It  Is  not  a  nee- 
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elsssiry  Implication  from  the  specific  powers 
panted,  and  Is  mireasoiiable.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  avoided,  re- 
versed, and  annulled,  and  it  is  now  decreed 
that  said  ordinance  No.  6647,  C!oandl  Series, 
be  declared  null  and  void,  and  the  proaecu- 
tlon  of  defendant  thereunder  be  dismissed. 


(45   La.   Ann.   778) 

UANDALL  et  nx.  t.'NBW  ORLEANS  A  N. 

B.  R.  CX>.     (No.  11,092.) 
(Supreme  Court  of  Louisiana.     Mar  8,  1893.) 

CaBRIEBS— EijBCTMENT  OF  PaSSENOUBS— CONTRACT 
OF  CaKRIAOE— LiMITIKO  LIABILITY— DlSMISSlKO 

Appeal. 

1.  The  judgment  was  siKned  on  plaintiffs' 
motion,  in  order  that  they  might  exercise  their 
right  of  appeal.  They  did  not  thereby  acqui- 
esce in  the  judgment.  The  motion  to  dismiss 
the  appeal  on  the  ground  of  acquiescence  is 
overruled. 

2.  Any  regulation  the  carrier  may  adopt, 
the  effect  of  wliich  would  be  to  unjustly  re- 
lease him  from  that  utmost  care  and  diligence 
the  law  requires  is  nugatory. 

8.  The  conditions  of  a  ticlcet  may  be  waived 
by  an  authorized  officer. 

4.  The  written  extension  of  the  time  to  re- 
turn on  a  ticjcet  indorsed  before  it  had  expired 
will  be  given  effect  unless  it  is  established  that 
the  extension  was  subject  to  certain  conditions 
or  contingencies. 

6.  The  company  had  no  right  to  eject  the 
passenger. 

6.  In  order  that  there  may  be  a  founda- 
tion for  an  action,  the  wrong  and  the  damage 
must  be  in  sequence.  If  not  in  sequence,  the 
damage 'will  not  follow  from  the  wrong;  the 
wron^  and  the  damage  not  being  sufficiently 
conjoined  as  cause  and  effect. 

7.  Damages  are  allowed  for  the  ejectment 
only. 

8.  As  to  the  other  causes  alleged.  It  la  re- 
jected. 

(Syllabus  by  the  Court) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Albert  Voorhles,  Judge. 

-Aetion  by  M.  0.  Randall  and  wife  against 
the  New  Orleans  &  Northeastern  Railroad 
Company.  From  the  Judgment  on  a  v^^ct 
for  plalntiffB  of  one  dollar  and  costs,  tliey 
appeal.    Modified  and  affirmed. 

W.  S.  Benedict  and  James  D.  Segnin,  for 
appellants.    Harry  H.  Hall,  for  appellee. 

BREADX,  3,  The  phUntlfls  sue  to  re- 
cover damages  on  account  of  the  death  of 
thdr  son.  They  allege  that  thdr  son  pur- 
ciiased  from  the  defendant  company  a  tour- 
ist ticket  from  Cindnnatl  to  New  Orleans 
and  return  on  the  8th  day  of  February, 
1890,  which  expired  by  limitation  on  the 
28th  of  February,  1890.  That  he  ar^ 
rived  in  New  Orleans  on  the  10th  of  Fe1>- 
ruaxy,  ISdO.  That,  his  business  having  de- 
tained him,  he  obtained  an  extension  of  his 
ticket  from  the  proper  officer  to  the  5th 
March,  1890,  and  left  on  the  afternoon  of 
the  1st  Mardi,  1880,  in  the  enjoyment  of  his 
usual  good  health,  strength,  and  mental 
vigor.  That  at  Slldell,  a  station  on  defend- 
ant's Une,  hi  Was  imjustly  ejected  by  the 


conductor.  In  the  night,  in  freezing  weather, 
and  left  In  a  forlorn  and  helpless  condition 
in  an  uncomfortable  place.  That  while  suf- 
fering and  exposed  to  tfiie  inclemency  of  the 
weather,  a  freight  train  of  the  defendant 
company  came  along,  at  a  late  hour  of  the 
same  night,  from  the  conductor  of  wbldi 
he  obtained  permission  to  return  to  Neiw 
Orleans,  where  he  arrived  chilled  and  sick 
from  his  exposure,  having  eng^idered  in 
his  system  the  iUneas  of  which  he  died. 
That  he  was  famished  by  the  division  pas- 
senger agent,  who  had  extended  his  ticket, 
with  a  letter  Instructing  the  conductor  to 
acknowledge  his  eztoided  ticket.  That, 
without  adding  anything  to  Hie  extended 
ticket,  which  had  been  refused  on  March  Ist, 
he  took  passage  on  defendant's  train  tor  Cin- 
cinnati on  the  evening  of  March  3,  1880, 
and  arrived  at  his  destination  on  the  nlc^t 
of  the  4ih  March,  1890,  still  quite  Ul  from 
the  effects  of  the  severe  cold  settling  on -his 
lungs,  dating  from  this  ejectment  That  he 
continued  in  the  performance  of  his  duties 
up  to  the  17th  March,  1890,  at  which  time 
he  was  forced  to  Ills  room,  on  account  of 
his  illness  contracted  during  his  exposure 
to  the  weather,  and  his  ejectment  on  the 
night  of  March  1st  That  the  Illness  result- 
ed in  Ills  death  on  the  30th  Mardi,  1880. 
That  they  have  been  damaged  by  the  loss 
of  their  son  in  the  sum  of  $25,000.  Tb&t 
"he  suffered  injury  and  damage  to  his  feel- 
ings In  the  pain  he  endured,  in  the  expenses 
necessarily  Incurred,  and  the  necessary  loss 
of  his  support  during  his  Illness,  In  his  anx- 
iety of  mind,  and  in  the  great  sufFerlng  he 
was  compelled  to  undergo.  In  the  sum  of 
$25,000,  and  that  same  has  of  right  deac^id- 
ed"  to  them.  In  its  answer  the  defendant 
pleads  the  general  denial.  It  admits  the  is- 
suance of  a  ticket;  that  it  was  about  to  ex- 
pire by  limitation;  and  that  as  an  act  of 
personal  consideration  and  favor  it  was  ex- 
tended. That,  the  extension  not  being  usu- 
al, and  the  late  R.  B.  Randall,  plalntUTs' 
son,  not  identifled,  the  conductor,  under  his 
general  instructions  not  to  recognize  sudi 
tickets,  so  notified  him.  That  he  was  treated 
with  courtesy,  and  was  provided  with  com- 
fortable and  free  transportation  back  to 
New  Orleans.  That  upon  his  return  he  ex- 
pressed his  satisfaction  at  the  extension  of 
his  absence  from  his  business.  .The  case 
was  tried  twice  before  the  court  a  qua.  The 
first  verdict  was  for  plaintifF  in  the  sum  of 
15,000.  Upon  defendant's  motion,  alleging 
erroneous  Instruction  by  the  court  to  the 
Jniy,  a  new  trial  was  granted.  The  se<^nd 
verdict  and  Judgment  thereon  were  for  $1 
and  costs.  From  this  Judgment  the  piaintUF 
appeals. 

13ie  Facts. 

The  decedent's  health  prior  to  his  last  01- 
ness  had  been  excellent  He  was  not  addict- 
ed to  any  bad  habit  He  was  a  good  son, 
and  in  every  respect  a  worthy  young  man. 
He  was  the  holder  of  a  ticket  bought  as  al- 
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leged.  It  was  printed  on  bla  ticket  that,  in 
consideration  of  the  reduced  rates  at  whlcti  It 
was  sold,  he  agreed  that  it  should  be  Told  at 
the  expiration  oj;  20  days  from  the  time  It 
was  issued;  that  he  would  not  hold  the  line 
llalde  for  damages  on  account  of  any  state- 
mmt  by  any  employe  not  in  accordance  with 
the  contract,  and  that  no  agent  had  any  pow- 
er to  alter,  modify,  or  waive  any  of  these 
printed  conditions.  On  the  12th  day  of  Feb- 
ruary, 1880,  the  general  passenecer  agent  is- 
sued instructions  to  the  conductors  not  to 
honor  tourists*  and  other  tickets,  stamped 
across  face,  extending  the  limit.  TSis  was 
followed  on  the  27th  of  tue  same  month  by  a 
circular  infonnlng  the  conductors  that  the 
previous  InstructlonB,  those  of  the  12th  cur- 
rent, relative  to  tickets  stamped  across  their 
face,  extending  the  limit,  did  not  refer  to 
those  bearing  indorsements  made'  with  the 
autographic  signature  stamp  of  the  general 
passenger  agent,  but  referred  to  indorse- 
ments made  with  stamps  not  bearing  such 
signature.  Toung  Randall's  ticket  was  gen- 
uine. The  time  was  extended  on  the  28th 
February  by  an  officer  duly  authorized.  This 
officer  states  that  he  was  on  friendly  terms 
with  the  young  man,  and  that  the  limit  of  the 
ticket  was  extended  as  an  act  of  accommoda- 
tion and  favor;  that  he  informed  him  that 
it  was  not  customary,  and  exposed  him  to  its 
refusal,  for  there  were  scalpers'  tickets  in  dr- 
cnlation.  The  witness  states  that  the  young 
man  said  he  would  assume  all  responsibility. 
That  upon  bis  return  the  day  after  he  had 
been  ejected  he  met  the  witness,  and  spoke 
of  the  matter  ll^tly,  as  one  to  which  he  did 
not  attadi  any  importance.  The  offlcdr  hand- 
ed lilm  a  letter  addressed  to  the  conductor, 
directing  him  to  honor  the  ticket  in  question. 
On  the  day  the  young  man  left  for  Cincin- 
nati the  second  time  he  accompanied  him  to 
the  station,  and  personally  introduced  him  to 
the  conductor,  who  became  willing  to  honor 
the  identical  ticket  he  had  refused  on  the 
evening  of  the  Ist  of  March,  as  bdng  a  scalp- 
ers' Hdcet,  L  e.  the  conductor,  who  had  said 
to  this  young  man  as  a  passenger  that  'he 
could  get  oir  at  Slldell,  and  that  he  would 
write  a  request  to  the  aoatb-bound  passosger 
train  to  return  him  to  New  Orleans,  and  who 
also  said  to  him  that  he  believed  that  he  held 
a  scalpers'  ticket.  The  young  man  on  the 
ni^t  be  was  ejected  remained  at  the  station 
house  at  SUdell  about  an  hour.  The  dei>ot 
agent  at  the  place  testifies  that  the  room 
was  comfortable;  that  he  was  with  him  the 
whtde  time;  that  he  did  not  snfFer  from  ex- 
posnre.  "lbs  young  man  returned  to  New 
Orleans  as  a  passenger  in  the  caboose  of  a 
fi«i^t  train.  Witnesses  differ  in  their  testi- 
mony, both  about  the  station  house  accom- 
modation and  that  of  the  caboose.  The  train 
left  SUd^  for  New  Orleans  at  6:85,  and 
made  the  usual  time  between  the  two  places. 
The  young  man  was  at  his  parents'  home 
at  about  10  o'clock.  It  was  a  cold  night  He 
complained  of  chlllinegg.    The  two  days  fol- 


lowing he  complained  of  a  cold,  and  of  indis- 
position. He  left  New  Orleans  on  Monday, 
the  3d  day  of  March,  and  reported  to  his  em- 
ployer for  duty  on  Mardi  5th.  His  cold  was 
severe.  He  complained  of  illness.  One  of 
his  employers  states  that  a  few  days  after 
his  return  he  spoke  to  him  at  his  desk;  tliat 
he  was  suffering.  He  remonstrated.  Tbia 
young  man  answered  he  would  feel  better  at 
work,  particularly  as  his  wort:  had  accumu- 
lated during  his  absence,  and  that  he  decid- 
edly preferred  to  continue  busy.  His  aUment 
increased  from  day  to  day,  until  the  17th  of 
March  he  left  woriE,  and  remained  in  bed  to 
the  day  of  his  death,  March  30, 1890. 

Dr.  J.  T.  Whitaker,  of  Cincinnati,  was  the 
first  physician  called.  By  his  testimony,  and 
that  of  the  other  witnesses  who  testitied  up- 
on the  subject,  it  is  proven  that  the  patient 
died  of  typhoid  fever,  and  that  that  fever 
prevails  in  Cincinnati  every  fall  and  winter. 
There  were  no  r^>orted  cases  of  that  disease 
in  New  Orleans  or  SUdeU  at  the  tinfe.  This 
physician  testifies  that  he  saw  the  patiieat 
the  first  time.  He  took  It  to  be  at  the  end  of 
the  first  week  of  the  dlseaaa  "If  that  be 
true,"  he  adds,  "he  must  have  recdved  Hie 
poison  of  the  disease  two  weeks  previously. 
This  is  the  period  of  incubation,  duilng 
which  time  the  patient  Is  stUl  able  to  go 
about,  at  the  end  of  which  time  the  symp- 
toms become  so  marked  as  to  confine  him  to 
his  bed."  In  a  letter  to  the  father,  plaintifl  In 
this  case,  he  states:  "  'Your  son  had  the  dis- 
ease in  him  when  he  left,  and  before  he 
started  on  his  journey  here,'  i.  e.  before  he 
left  Cincinnati  for  New  Orleans.  The  pa- 
tient had  been  in  bed  a  day  or  two  before  I 
saw  Um."  Two  other  physicians  gave  med- 
ical attention  to  the  deceased.  Their  testi- 
mony Is  to  the  same  effect  as  that  of  Dr. 
Whitaker.  The  witness  above  ^uimined 
states  as  his  opinion  that  the  disease  was 
contracted  in  the  ordinary  way;  that  is,  by 
drinking  water  contaminated  with  tyiftiold 
poison;  and  that  it  was  not  the  result  of  ex- 
posure to  cold  or  to  the  weather.  Another 
of  the  attoiding  physicians.  Dr.  Robert  W. 
Stewart,  testifies:  "When  I  first  saw  Mr. 
Randall  he  was  in  the  second  weA  of  ty- 
phoid fever,  greatly  prostrated,  indifferent  to 
bis  surroundings,  with  low,  muttering  deliri- 
um, high  and  continuous  fever,  weak  and 
rapid  pulse;  In  short,  his  condition  was  such 
as  to  make  me  give  a  'probably  fatal  prog- 
nosis' upon  my  second  visit  I  knew  nothing 
about  'exposure'  until  some  time  after  his 
death.  He  had  an  undoubted  attack  of  ty- 
phoid fever,  and  died  of  the  exhaustion  con- 
sequent upon  this  disease."  Those  physi- 
cians who  testified  as  experts  limited  their 
testimony  to  the  causes  of  typhoid  fever,  and 
to  exposure  to  the  weather  as  aiding  or  not 
the  disease  In  its  development  All  except 
one  of  the  number  state  that  it  is  4  germ 
disease.  Dr.  Standford  E.  Challle  states  that 
the  disease  la  due  to  special  causes  located 
In  a  genn.   In  reference  to  the  effect  of  ex- 
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posure  the  witnesses  do  not  greatly  differ. 
Only  a  few  attacli  some  importance  to  it  as 
an  aggravating  cause,  without,  however,  tra- 
cing any  of  the  symptoms  of  the  case  to  ex- 
posure to  the  weather.  Dr.  J.  B.  Elliott,  of 
the  exposure,  says:  "My  opinion  is  he  could 
not  have  had  typhoid  fever  unless  he  had  the 
germ  in  him  I>efore.  If  he  was  a  healthy 
man  at  the  time,  I  shouldn't  think  the  ex- 
posure sufficient  for  the  development  of  fe- 
ver. My  experience  is  that  a  man  in  a 
healtliy  condition  Is  not  affected  by  those  ex- 
posures, and  they  don't,  as  a  general  rale,  in- 
jure him.  I  repeat  again  that  a  man  in  perfect 
health,— that  an  exposure  of  that  sort,— in  my 
opinion,  would  not  certainly  produce  disease. 
Question.  What  would  It  produce?  Answer. 
It  wonld  have  no  effect  whatever.  In  my 
opinion."  There  is  other  medical  tesQmony 
in  the  record,  of  which  the  above  is  a  gener- 
al outline.  Question  by  plaintiffs  on  cross- 
examination:  "Assuming  as  a  fact  that  a 
young  man  holding  a  through  ticket  to  a 
point  of  destination  designated  thereon  was 
ejected  from  a  passenger  train  of  cars  of  de- 
fendant, and  forced  to  remain  hours  at  a  sta- 
tion not  lighted  nor  heated,  and  then  by  suf- 
ferance enabled  to  return  to  his  point  of  de- 
parture when  the  thermometer  was-  below 
the  freezing  point,  and  then,  on  account  of 
business  arrangement,  after  having  obtained 
such  additional  authority  as  could  not  be  ob- 
viated by  any  conductor  of  a  passenger 'train 
proceediiig  on  his  way  on  the  following  day 
to  Cincinnati,  what  would  be  the  effect  of 
said  exposure,  under  the  circumstances,  upon 
a  young  man,  when  typhoid  fever  was  preva^ 
lent  at  point  of  arrival  or  place  of  his  des- 
tination? Answer.  None  at  aU.  It  could 
have  no  effect  at  all."  Dr.  J.  T.  Davis,  an- 
other attending  physician,  says:  "Exposure 
may  have  a  tendency  to  make  the  disease 
more  dangerous."  He  does  not  refer  to  any 
exposure,  or  to  any  symptom  establishing 
that  In  ihe  case  there  was  any  evidence  or 
symptom  of  exposure  which  acted  as  an  ag- 
gravating cause  of  the  disease. 

Motion  to  Dismiss  the  AppeaL 

The  date  of  the  verdict  la  June  8,  1801. 
It  was  followed  by  a  motion  for  a  new 
trial  on  the  part  of  the  defendant.  ^Hie 
Judgment  was  signed  on  motion  of  counsel 
for  plaintiffs,  and  on  his  producing  the  ver- 
dict rendered  in  favor  of  plaintiffs  on 
the  2d  day  of  July,  1892.  The  defendant 
moves  to  dismiss  on  the  ground  that  plain- 
tiffs have  acquiesced  in  the  Judgment.  No 
action  had  been  taken  upon  the  verdict  dur- 
ing more  than  a  year.  The  plaintiffs  de- 
sired to  avail  themselves  of  their  right  of 
appeal,  a  right  it  was  not  possible  to  exer- 
cise without  the  Judgment  They,  through 
counsel,  moved  to  have  it  signed.  Imme- 
diately after  the  Judgment  had  been  signed, 
they  moved  for  the  appeal,  and  obtained 
the  order  of  the  court  They  directly  ap- 
Iriied  for  the  signature  of  the  Judg%  which 


they  might  have  obtained  indirectly,  with- 
out any  question  of  acquiescence.  By  thus 
applying  they  have  not  subjected  them- 
selves to  a  dismissal  of  the  appeaL  Nothing 
shows  that  the  purpose  was  to  erecute  the 
Judgement;  to  acquiesce,  or  to  do  aug^t  save 
to  appeal.  In  New  Orleans  City  R.  Co.  v. 
Crescent  City  R.  Co.,  33  La.  Ann.  1273,  the 
appellant  acquiesced  In  the  judgment  by  ex- 
ecuting it  He  took  up  the  record  to  the 
United  States  circuit  court  and  moved  for 
the  dissolution  of  the  injunction  In  that 
court  and  thereby  acquiesced  in  the  order 
removing  the  case  to  that  court  In  Bam- 
well  V.  Harman,  6  Mart  (La.)  722,  the  Jtuy 
found  the  Issues  submitted  by  the  defend- 
ant, and  on  his  motion  the  Judgment  was 
entered.  These  cases  relied  upon  to  dismiss 
the  appeal  did  not  present  the  question  of 
the  signing  of  a  Judgment  only  to  exercise 
the  right  of  appeaL  The  motion  is  OTer- 
ruled. 

The  Ejectment  From  the  Train. 

There  was  an  error  committed  In  ejecting 
plaintiffs'  son.  With  his  Ucket,  the  Umit  of 
which  had  been  duly  extended  by  an  officer 
of  the  company,  he  had  acquired  the  right 
of  a  passenger  on  the  train  of  the  defendant 
company.  Extending  the  Umlt  of  the  ticket 
was  a  matter  of  business.  Favor  can  play 
no  part,  and  is  of  no  avail  to  lessen  defend- 
ant's responsibility.  The  willingness  of  the 
young  man  to  incur  risk  of  passing  on  the 
ticket  at  the  time  he  applied  for  the  exten- 
sion, as  expressed  In  conversation  with  the 
agent  here,  is  not  of  such  a  character  as  to 
change  the  relations  of  the  parties.  "But 
where  a  person  rides  free  at  the  invitation 
of  an  agent  of  Qie  carrier,  although  the 
agent  has  violated  his  duty  by  Inviting  him, 
yet,  if  there  is  no  collusion  on.  his  part  with 
the  agent  to  defraud  the  company,  he  la 
not  deprived  of  his  rights  or  remedies  as  a 
passKiger  as  to  injuries  received  through 
the  negligence  of  the  company."  Wood,  Ry. 
Law,  p.  1039.  The  written  extension  in- 
dorsed on  the  ticket  was  conclusive  of  the 
holder's  right.  The  general  passenger  agent 
issued  a  circular  to  conductors,  notifying 
them  that  these  tickets  should  be  honored, 
and  that  previous  InstructlonB  were  nev^ 
intended  to  apply  to  such  tickets  as  the  one 
in  question;  thus  confirming  that  an  error 
had  5een  committed  in  refusing  to  consldet 
them  as  binding.  The  local  agent  testiflen 
that  he  was  authorized  to  extend  the  time 
of  return.  Not  only  his  authority  ia  not 
denied,  the  allegations  lead  to  but  one  con- 
clusion, L  e.  that  he  was  duly  authorized. 
The  answer  of  defendant  admits  the  is- 
suance of  a  round-trip  ticket  as  set  forth 
in  plaintiffs'  petition,  and  that  the  ticket 
was  about  to  expire  by  limitation.  Not  only 
the  defendant  does  not  disavow  the  author- 
ity of  its  agent,  but  in  reality  approves  his 
act  in  extending  the  ticket  before  the  limit 
had  expired.   Passing  over  all  possible  dii- 
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ferences  In  relation  to  the  facta  npon  thla 
point,  and  conceding  all  that  the  local  pas- 
senger agent  stated,  the  following  proposi- 
tions have  arrested  our  attention:  (1)  The 
defendant  did  not  In  Its  pleadings  rest  any 
part  of  Its  defense  upon  any  assumed  re- 
sponsibility of  tiie  passenger.  (2)  The  local 
passenger  agent  was  duly  authorlised  to  ex- 
tend the  time.  The  company  is  bound  by 
his  action.  (3)  The  InstmctlonB  did  not  re- 
fer to  the  ticket  in  question.  It  was  proper- 
ly stamped  and  indorsed.  Having  reached 
this  conclusion  in  matter  of  the  expulsion, 
we  will  affirm  the  jury's  finding  of  facts 
in  this  respect 

The  amount  of  the  verdict  shows  that  It 
must  have  been  limited  to  the  ejectment 
The  verdict  will  be  amended  so  as  to  in- 
crease the  damages  for  the  ejectment  ex> 
cluslvely. 

There  was  nothing  harsh  about  the  eject- 
ment No  indignity  nor  force.  The  passen- 
ger was  given  passage  to  return. 

The  Cause  of  Death  is  not  Traced  to  the 
Bjectment  from  the  Train. 

All  the  experts  except  one  testify  that  it  is 
universally  established  that  the  cause  of  ty- 
phoid fever  is  a  spedflc  poison;  a  mlcio- 
oisanism  known  as  the  "typhoid  bacilli." 
"The  infection  can  be  produced  by  the  air  we 
breathe,  and  by  the  water  we  drink,"  (Ziems- 
sen,  p.  66;)  that  it  is  insidious  in  its  at- 
tacka  The  course  of  the  disease  Is  charac- 
terized by  certain  stages.  There  is  a  stage 
of  incubation,  or  the  period  elapsing  between 
the  reception  of  the  fever  poison  Into  the 
system  and  the  special  manifestation  of  the 
disease.  The  evidence  clearly  shows  that 
exjwsure  will  not  produco  typhoid  fever; 
that  in  a  case  Infected  with  tlie  typhoid 
poison  or  germ  the  period  of  incubation  may 
be  afTeoted  by  accidental  causes,  such  as 
exposure  producing  cold,  pneumonia,  and 
other  kindred  diseases.  It  may  Increase  the 
predisposition,  and  we  are  led  to  infer  that 
In  certain  cases  It  may  be  that,  without  these 
causes,  the  poison  would  not  take  effect,  but 
It  would  be  going  too  far  to  hold  that  the 
poison  would  not  have  taken  effect  In  this 
case  without  the  exposure,  which  was  not 
great  The  attending  physicians  do  not  testi- 
fy that  there  was  the  least  manifestation  of 
disease  resulting  from  exposure,  or  that 
there  was  the  least  weakening  of  the  system 
from  any  other  cause  than  typhoid  fever. 
We  win  not  assume  that  the  exposure  was 
an  Inciting  cause  without  testimony  connect- 
ing the  disease  in  its  course  with  such  a 
disease  as  exposure  may  produce,  or  without 
the  least  showing  that  the  exposure  had  a 
lowMlng  effect  upon  the  system,  or  predis- 
posed him  to  take  the  disease.  If  he  had 
received  the  typhoid  poison  previous  to  his 
retnni  to  OIncinnati,  the  conditions  on  his 
rctnm  w«'e  not  sudt,  so  tar  as  the  evidence 
disdoaes,  to  favor  its  development  Th^ 
were  not  assisting  causes.    The  case  of  Lep- 


lelne  t.  Steamship  Co.,  40  La.  Ann.  661,  4 
South.  Rep.  875,  is  relied  upon  by  plaintiffs' 
counsel,  as  in  point  In  that  case  the  court 
found  that  the  child  was  struck  and  hurt  by 
the  lumber  which  fell  from  a  running  car; 
that  up  to  the  accident  she  had  been  a 
briglit,  intelligent,  active,  and  a  thoroughly 
healthy  child;  that  from  the  moment  she 
was  struck  she  became,  and  has  remained,  a 
constant  invalid,  seriously  affected  in  mind 
and  body,  her  nervous  system  shattered,  sub- 
ject to  headaches,  to  attacks  of  nausea  and 
vomiting,  to  frequent  and  sudden  fainting  or 
falling  fits,  emaciated,  indisposed  to  physical 
or  mental  exertion,  dragging  her  limbs  in 
walking,  and  otherwise  affected.  "Bat  for 
the  accident,"  says  the  court,  "she  mi^t 
never  have  suffered  from  the  latent  constlto- 
tlonal  taint— that  is,  the  inheritance  of  a 
hysterical  diathesis,— if  it  existed.  It  Is  veiy 
certain  that  the  child  had  never  exhibited 
the  slightest  symptoms  of  hysteria,  or  the 
ccnstitutioDal  taint  prior  to  the  accident" 
The  court  traced  the  disability  to  the  blow 
she  received.  The  effect  of  a  wotmd  is  gen- 
erally traceable  to  its  cause.  In  the  case  at 
bar  the  death  Is  traced  to  one  cause  with 
which  it  does  not  appear  that  any  other  com- 
bined. Death,  Ziemssen  says,  (page  132,)  may 
occur  In  any  stage  of  the  disease.  In  cases 
not  .actually  complicated  it  happeos  by  far 
the  most  frequently  towards  the  end  of  the 
third  or  the  beginning  of  the  fourth  week.  It 
rarely  happens  as  early  as  the  second  week 
in  uncomplicated  cases.  This  work  is  high- 
ly recommended  by  the  members  of  the 
medical  profession.  Considering  that  typhoid 
fever  was  prevalent  at  Cincinnati,  where  the 
young  man  died;  that  there  is  no  evidence 
that  the  disease  was  engendered  at  the  time 
he  was  ejected  from  the  train;  that  dam- 
ages must  be  the  legitimate  sequence  of  the 
wrong  committed,— we  are  forced  to  the  con- 
clusion that  the  ^ectment  had  no  real  share 
in  producing  the  disease  or  In  prediq;>08ing 
him  to  receive  typhoid  poison.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  amended  by  in- 
creasing the  amount  of  the  Judgment  of  the 
lower  court  from  one  dollar  to  two  hundred 
and  fifty  dollars  damages  for  the  wrcmgful 
ejectment  of  plaintiffs'  son  from  the  train, 
and  that  in  every  other  respect  the  Judg- 
ment is  afiSnned,  at  appellee's  costsi 

On  Rehearing. 

(May  27, 1893.) 
The  application  for  a  r^earlng  is  confined 
to  the  demand  for  damages  on  account  of 
the  ejectment  of  plaintiffs'  son  from  the  train. 
The  testimony  does  not  bear  out  the  enlarges 
of  plalntiffB  against  the  defendant  presented 
in  the  application  for  a  rehearing.  The  state- 
ments of  defendant's  witnesses,  not  contra- 
dicted, are  consistent  with  truth.  The  rela- 
tions  between  the  local  passenger  agent  and 
the  young  man  Randall,  were  friendly.  As  a 
favor,  his  request  was  complied  with,  and 
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the  return  extended.  The  agent  expressed 
apprehension  that  It  would  not  be  honored, 
as  there  were  worthless  tickets  In  circulation, 
that  might  cause  lils  act  In  thus  extending 
the  ticket  to  be  discredited.  It  is  not  proven 
that  the  conductor  was  rude  on  exainlnlng 
the  ticket  on  the  train.  He,  In  error,  It  is 
true,  declined  to  honor  the  ticket  The  hold- 
er said  he  would  return  to  the  city,  and  ap- 
ply to.  the  local  agent  He  was  offered  facili- 
ties to  return  to  New  Orleans,  which  he  ac- 
cepted. Meeting  the  local  agent  on  friendly 
terms,  the  occurrence  was  referred  to  with- 
out the  least  reproach.  He  called  upon  the 
agent  socially,  at  his  residence,  the  night  be- 
fore leaving  for  Cincinnati.  The  next  day 
the  agent  accompanied  him  to  the  depot,  and 
Introduced  him  to  the  conductor  of  the  train 
upon  which  he  returned  to  his  home  in  Cin- 
cinnati. The  jury  evidently  concluded  that 
an  error  had  been  committed  in  not  honoring 
the  passenger's  ticket,  not  attended,  how- 
ever, with  aggravating  drcnmstanoes.  We 
have  reached  a  similar  condlu^on.  The  ap- 
plication for  a  r^earlng  and  for  a  larger 
amount  of  damages  caused  by  the  ejectm«it 
Is  denied.    Rehearing  refused. 


(46  Lb.  Ann.  7SS) 

MOISB  v.  MUTUAX,  KJSSEJIYB  FUND 

MPB  ASS'N.    (No.  U,ieO.) 

(Supreme  CJonrt  of  Lionisiana.    May  15,  1893.) 

Conflict  of  Laws  —  Appointmbst  of  Tctob  — 

Administration  —  Insubancb — Assioniuht  ov 

Policy. 

1.  A  tutor  of  minor  heirs  appointed  in 
Louisiana,  whose  father  was  domiciled  and 
died  in  Kentucky,  has  no  powers  of  adminis- 
tration over  property  not  located  in  tliia  state. 

2.  A  debt  dne  by  a  New  Tork  debtor  to  a 
Kentuclcy  creditor  does  not  acquire  a  situs  in 
tills  state  because  the  nonnegotiable  evidence  of 
tiie  debt  la  fonnd  here. 

S.  A  Louisiana  court  has  no  valid  authority 
to  appoint  an  administrator  to  a  person  who 
was  domiciled  and  died  in  Kentucl^,  and  who 
left  no  property  in  this  state. 

4.  When  a  policy  of  insurance  expressly 
stipulates  tliat  no  assignment  shall  l>e  valid 
without  the  consent  of  the  company,  an  assign- 
ment without  such  consent  is  without  effect 

(Syllabus  by  the  Court) 

Appeal  from  dvll  district  court,  parish  of 
Oileana;  Francis  A.  Monroe,  Judge. 

Suit  by  W.  H.  Moise,  tutor,  against  flie 
Mutual  Reserve  Fund  Life  Association  on  a 
policy  of  insurance.  Suit  dismissed.  Plain- 
tiff appeals.    Affirmed. 

D.  B.  H.  Chaffe  and  M(4se  &  Cahn,  for  ap- 
pellant Bayne,  Denegre  &  D^iegre,  for  ap- 
pellee. 

FBNNBiR,  J.  Sydney  L.  Guyol,  a  resident 
and  citizen  of  Louisville,  Ky.,  took  oat  a 
policy  of  life  Insurance  for  $5,000  with  the 
defendant  comi>any,  a  corporation  domiciled 
In  New  York.  By  the  terms  of  the  policy 
the  loss  was  "payable  to  the  executors  or 
administrators  of  said  member."  Ooyol  died 
at  his  home  In  Keotuolcy.   He  left  a  surviv- 


ing widow  and  certain  minor  <dilldren  by  a 
first  marriage.  After  the  death  of  his  first 
wife,  these  children  had  been  sent  by  Guyol 
to  their  maternal  relatives  in  New  Orleans, 
and  were  here  at  the  date  of  his  death, 
l^e  present  plaintiff,  their  maternal  unde, 
applied  to  the  dvll  district  court  of  this 
pailsli,  and  was  appdnted  and  oonflrmed  as 
tutor  of  said  minors.  An  inventory  was 
taken,  which  showed  no  other  property  ex- 
cept the  policy  of  insurance  above  referred 
to  and  another  polity  in  a  different  New 
York  company.  The  defendant  company 
does  business  in  this  state  through  an  agent, 
who,  as  required  by  the  law  of  the  state, 
represents  It  for  purposes  of  salt  In.  fhls 
state.  The  tutor,  being  in  possession  of  the 
policy  of  insurance,  brings  this  suit  thereon 
against  the  defendant  company  tlirouj^  its 
aforesaid  agent 

'Hie  defendant  filed  exceptions  of  no  cause 
of  action,  and  lack  of  capadty  In  plaintiff 
to  stand  in  judgment  because  the  policy  was 
payable  to  the  executors  or  administrators 
of  Guyol,  who  was  domiciled  and  died  in 
Kentucky,  where  alone  his  succession  could 
be  opened,  and  a  judgment  in  favor  of  plain- 
tiff would  not  be  res  adjudicata  against  an 
administrator  of  Guyol  appointed  in  Ken- 
tucky. These  exceptions  were  properly 
maintained,  and  plaintiff's  suit  dismissed. 
We  have  no  concern  with  the  propriety  or 
validity  of  plaintiff's  appointment  as  tutor 
of  the  minors,  nor  with  his  right  and  power, 
in  that  capadty,  to  take  possession  of  and 
administer  the  estate  of  their  deceased  par- 
ent, whose  heirs  they  are,  in  this  state. 
Guyol  was  domldled  and  died  in  Kentucky, 
and,  so  far  as  api>ear8,  he  left  no  proper^, 
real  or  personal,  in  this  state.  This  policy  of 
insurance  is  a  mere  nonnegotiable  evidence 
of  a  debt  due  by  a  New  York  debtor  to  a 
Kentucky  creditor.  The  appointment  by  the 
insurance  company  of  an  agent  in  this  state 
through  whom  it  may  be  sued,  does  not 
change  the  domidle  of  the  compaxty.  Un- 
der no  possible  view  can  such  a  debt  be  said 
to  have  a  situs,  real  or  fictitious,  in  this 
state.  There  is  no  possible  ground  for  an 
administration  of  Ouyol's  succession  in  this 
state.  The  policy,  by  its  terms,  is  payable 
only  to  Guyol's  "executors  or  administra- 
tors," to  whom  alone  is  the  company  bound 
to  pay.  Under  the  facts  of  this  case,  the 
courts  of  Louisiana  have  no  valid  authority 
to  appoint  such  an  administrator,  and,  it 
they  had,  by  reason  of  presence  of  other 
property  in  tills  state,  his  authority  would 
not  embrace  the  administration  of  this  for- 
eign asset,  which  belongs  to  the  domidle 
of  the  decedent  The  alleged  assignment  of 
the  policy  by  Guyol  need  not  be  considered, 
because  the  policy  contains  an  ecpress  clause 
tliat  no  assignment  "shall  be  valid  without 
the  consent  of  the  associaticm,  and  upon 
sudi  terms  as  shall  he  approved  by  its  sec- 
retary or  assistant  secretary,"  and  no  audi 
consent  Is  alleged  or  proved.    Other  matters 
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alleged  are  Inqtertlnent  to  the  isaue,  and 
need  not  be  discussed.  The  company  was 
not  required  to  prove  tliat  Ouyol  had  credlt- 
ms.  It  Is  entitled  and  bound  to  stand  on 
its  oontraot,  which  obliges  It  to  pay  only  to 
Gnyol's  "ezecotors  or  administrators,"  and, 
whatever  powers  ptalntUTs  oommisslom  as 
tutor  might  c<»ifer  on  him  oror  property 
Bitoated  in  this  state,  they  cannot  embrace 
any  power  to  administer  or  collect  this  debt 
due  by  a  New  TotIe  corporation  to  a  de- 
cedent who  was  domiciled  and  died  in  Ken- 
tncky.   Judgment  afflimed. 


(«  iM.  Ana.  "m 

LOUISIANA    LAND    ft   FISHERIES   CO., 

limited,  t.  OASQUST  et  al.     (No.  U,ie5.) 

(Supreme  Court  of  Louisiana.     May  8,  1893.) 

Tbbspass — Oekcbil  Deniai,    Possession— Statb 

I^oPEBTT — Hale  op  Otbteb  Beds. 

1.  In  an  action  for  trespass,  under  the 
general  denial,  defendant  can  show  that  the 
plainti£F  was  not  the  owner,  and  not  the  pos- 
sesiior,  of  the  property. 

2.  Possession  alone  will  support  the  ac- 
tion, but  where  property  is  owned  by  the  state, 
whicli,  it  has  declared,  It  holds  for  the  com- 
mon tienefit  of  all  its  citizens,  one  citizen  can- 
not obtain  possession,  so  as  to  exclude  another, 
except  under  regulations  prescriiied  by  the 
state. 

3.  Act  No.  110  of  1892  probibits  the  sale, 
by  the  register  of  the  land  office,  of  natural 
oyster  beds  in  the  bays,  lakes,  bayous.  Inlets, 
and  coves  Irardering  on  the  (iulf  of  Mexico, 
and  all  that  part  of  the  Qulf  of  Mexico  within 
the  Jurisdiction  of  the  state.  No  one  can  ac- 
quire title,  therefore,  from  the  state,  of  natural 
oyster  tieds  located  In  any  of  the  above-de- 
scrilied  waters.. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of 
Plaqnemtnes;  A  B.  Livaudais,  Judge. 

Action  of  tre^ass  brought  by  the  LonM- 
ana  Land  &  Fisheries  (Company,  limited, 
against  Marcellns  Gasquet  and  others.  Judg- 
ment, from  which  both  parties  appeal.  Re- 
versed. 

Leovy  &  Blair  and  James  Wilkinson,  for 
plalndfl.  E.  Howard  Mc<3aleb  and  Edwin 
H.  McCaleb.  for  defendants. 

lieBMERT,  J.  The  plalntifC  company  al- 
leges that,  it  Is  the  owner  of  certain  sea- 
marsh  land,  acquired  from  the  state,  In  pur- 
suance of  Act  No.  86  of  1878,  by  Robert  S. 
Leovy,  and  by  said  company,  from  Leovy,  on 
17th  March,  1892.  Petitioner  further  alleges 
that  for  the  purpose  of  creating  oyster  beds, 
and  cultivating  and  selling  oysters,  the  plain- 
tiff company  has  planted  on  said  lands  large 
quantltlea  of  oysters,  and  that  said  oyster 
lieds  have  grown  and  increased  In  value 
since  the  oysters  were  planted  thereon;  that 
the  defendants  illegally  combhied  and  con- 
spired for  the  inirpose  of  willfully  slandering 
petitioner's  title  to  said  lands,  and  have. de- 
nied that  the  plaintiff  is  the  owner  of  flie 
same;,  that  they  have  taken  and  removed 
oysters  ttom  said  lands,  and,  pretending  to 


some  legal  right  on  said  lands,  have  com- 
bined for  the  pnrpose  of  taking  plaintiff's 
oysters,  planted  on  the  company's  property, 
and  have  publicly  stated  that,  on  1st  Septem- 
ber, following  the  filing  of  the  suit,  th^ 
would  take  oysters  from  the  company's  beds, 
and  sell  the  same.  The  plaintiff  company  al- 
leges damage  to  the  amount  of  (1,000,  and 
prays,  also,  for  an  Injunction  restraining  de- 
fendants from  trespassing  upon  the  lands 
claimed  by  the  company,  and  prays  to  be  de- 
cided the  legal  and  true  owner  of  said  lands, 
and  be  quieted  in  the  title  thereto.  The  in- 
junction issued  as  prayed  for.  The  defend- 
ants filed  peremptory  exceptions,  and  an- 
swered. Some  of  the  exceptions  need  no  no- 
tice, and  others  may  be  with  propriety  re- 
ferred to  the  merits.  Their  defense  is  that 
the  locus  hi  quo  where  the  trespass  was  said 
to  have  been  committed  was  the  l)ay  (3oa- 
quette  and  the  bayou  Jacques,  arms  of  the 
sea,  where  the  tide  ebbs  and  flows,  and  that 
they  are  navigable  waters  and  are  not  sus- 
ceptible of  private  ownership;  that  said  bays, 
Jacques  and  Oonqnette,  being  natural  oyster 
beds,  were  reserved  from  sale,  to  be  held  by 
the  state  for  the  common  benefit  of  aU  Its 
citizens,  for  the  purpose  of  fishing  and  catch- 
ing oysters.  There  was,  with  these  special 
defenses,  a  general  denlaL  The  defendants 
also  filed  a  plea  In  reconvention  for  damages. 
There  was  judgment  decreeing  the  plaintiff 
to  be  the  owner  of  the  sea  marsh  descrtbed 
In  bis  petition,  except  the  bay  Oonquiette, 
which  was  declared  to  be  the  property  of  dte 
state.  Ilie  injonctloa  was  'dissolved,  plaln- 
tlff's  demand  for  damages  rejected,  and  the 
defendants'  reconventional  demand  dis- 
missed. '  llie  defendants  appealed,  in  whidi 
the  plaintiff  j<rina. 

Plaintiff  objected  to  all  evidence  showing 
tliat  bay  Cionqaette  was  not  a  part  of  the 
purchase  from  Leovy,  who  acquired  from 
the  state,  on  the  ground  that  the  state  reg- 
ister nt  the  land  office  had  exduaive  power 
to  determine  the  extent  of  plaihtUTs  piu> 
diaae,  and  also  tliat  defendants  could  not 
set  up  special  defenses  under  the  general 
denial.  The  defendants  do  not  pretend  to 
question  plalntUTs  title  to  the  sea  mandi, 
but  contend  that  the  bay  Conquette,  where 
the  trespass  was  alleged  to  have  been  ctm- 
mltted,  formed  no  -  part  of  plaintiff's  lands, 
as  It  was  public  property,  Incapable  of  pri- 
vate ownersfalpw  They  were  assuredly  entl- 
fled  to  show  this  as  a  defense.  In  trespass 
qnare  ciausum  fregit  it  is  always  compe- 
tent for  the  defendant  to  show  that  tiie 
plaintiff  was  not  the  possessor  of  the  locus 
in  quo.  The  locus  in  quo  was  alleged  by 
defendants  to  be  the  property  of  the 
state,  declared  to  be  the  common  prc^wly, 
by  Act  No.  110  of  1892,  of  all  the  citizens  of 
the  state,  to  whldi  they  had  the  right  to  re- 
sort for  the  purpose  of  taking  oysters.  If 
their  contention  is  well  founded  the  plain- 
tiff eoold  not  acquire  ownership  d  the  prop- , 
erty,  nor  could  It  acquire  adverse  posses- 
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slon  of  Oie  same.  No  one  dtizen  can  ac- 
quire, except  under  the  regulations  made 
by  the  state,  an  adverse  possession,  so  as  to 
exclude  another,  'inls  reasoning  will  apply 
to  both  objections.  The  whole  controversy 
Is  in  relation  to  the  bay  Conquette,  where 
plaintlfl  planted  oysters,  and  where  defend- 
ants are  said  to  have  committed  the  tres- 
pass. It  will  therefore  be  unnecessary  to 
pass  upon  plalntUT's  title  to  the  sea  marsh 
claimed  by  the  company,  as  no  question  Is 
raised  concerning  it.  Besides,  the  record 
shows  that  the  confirmation  to  this  part  of 
plaintiff's  property  has  not  been  made  by 
the  federal  government  to  the  state  of  Lou- 
isiana. The  testimony  shows  that  the  bay 
Conquette  has  an  average  depth  of  1  to  2% 
feet,  which  Is  the  measure  of  the  ebb  and 
flow  of  the  tide.  It  receives  its  water 
tbrongh  the  bayou  Jacques,  and  is  navigable 
for  luggers  of.  seven  tons*  burden  during  the 
highest  tide.  But  it  is  landlocked,  in  the  in- 
terior of  the  state,  and  Is  in  fact  an  inlet 
bordering  on  the  Gulf  of  Mexico,  and  a 
"part  of  the  Gulf  of  Mexico  within  the  Juris- 
diction of  this  state."  B.  S.  Leovy,  from 
whom  plaintiff  purchased  the  land,  acquired 
tiie  same  from  the  state  September  28, 
1892,  after  the  passage  of  Act  No.  110  of 
1892.  Section  1  of  the  act  provides  "that  fOl 
the  beds  of  the  rivers,  bayous,  creeics,  and 
lakes,  coves  and  inlets,  bordering  on  the 
Gulf  of  Mexico,  and  all  that  part  of  the 
Gulf  of  Mexico  within  the  Jurisdiction  of  this 
state,  shall  continue  and  remain  the  proper- 
ty of  the  state  of  Louisiana,  and  may  be 
used  as  a  common  by  all'  citlzois  of  the 
state  for  the  purpose  of  flshihg  and  taking 
and  catching  oysters  and  other  shellfish,  sub- 
ject to  the  reservations  and  restrictions  here- 
inafter Imposed;  and  no  grant  or  sale  or 
conveyance  Shall  hereafter  be  made  by  the 
register  of  the  state  land  crfllce  to  any  es- 
tate or  Interest  of  the  state  in  any  natural 
oyster  bed  or  shoal,  whether  the  said  bed  or 
shoal  shall  ebb  bare  or  not;  and  the  citi- 
zens of  this  state  shall  have  the  exclusive 
privilege  to  fish  or  take  oysters  In  any  natu- 
ral oyster  bed  or  shoal,  subject  to  the  re- 
strictions hereinafter  imposed."  Sectkn  2 
provides  "that  the  rights  of  the  owner  <w 
occupant  of  land  on  any  of  the  shores  or 
bays,  bayous  or  inlets,  and  lakes  shall  ez> 
tend  to  ordinary  low-water  mark;  bat  It  is 
not  Intended  thereby  to  deprive  them  of 
the  privilege  of  bedding  or  planting  oysters, 
extended  to  all  citizens  of  this  state  under 
the  several  sections  of  this  act,  and  subject 
to  the  restrictions  hereinafter  Imposed." 
The  above  act  repeals  all  acts  on  the  same 
subject-matter.  But  If  it  be  contended  that 
the  patents  issued  in  September,  1892,  In  pur- 
suance of  a  previous  location  of  the  sea 
marsh,  Act  No.  106  of  1886  wUl  apply  with 
greater  force,  as  the  second  section  of  said 
act  is  in  the  nature  of  a  proviso  r^attng 
only  to  those  who  were  the  owners  of  land 
prior  to  the  passage  of  said  act. 


The  question,  then,  presented.  Is  one  of 
fact,— whether  or  not  the  bay  Conquette  is 
a  natural   oyster  reef  or  bed.    There   are 
several  reefs  in  the  bay,  and  the  testimony 
is  almost  unanimous,  by  witnesses  for  plain- 
tiff  and   defendant,   that    these    reefs   are 
hard,  shell  bottoms,— Ideal  locations  for  the 
planting  and  growth  of  oysters.    For  many 
years  it  was  the  resort  of  the  residents  of 
the  Bnras  settlement  in  Plaquemines  parieSi 
for  a  supply  of  oysters  for  domestic  use. 
Many  were  also  taken  for  the  purposes  of 
sale.    Defendants'  witnesses  are  unanimous 
in  stating  that  oysters  existed  on  the  reeis 
in  considerable  quantities  when  plaintiff  took 
possession  of  the  reef  on  which  the  company 
plahted    its    oysters.     Plaintiff's    witnesses 
state  that  there  were  few  oysters  on  the 
reefs,  and  that  they  were  scattered.   Tho 
preponderance  of  testimony  Is  with  the  de- 
fendants, and,  even  according  to  plalntUTs 
witnesses,  these  reefs  were  not  exhausted. 
There  were  oysters  there  In  sufficient  quan- 
tities, If  undisturbed,  to  replenish  the  reefS. 
To  protect  such  natural  oyster  beds,  and  to 
prevent   their   exhaustion,   and   to   provide 
for  the  increase  and  growth  of  oysters  upon 
them,  was  the  object  contemplated  by  Act 
No.  110  of  1892,  by  prohibiting  their  sale, 
and  regulating  their  use  in  the  hands  of  the 
state.    We   agree   with    the   district   Judge 
that  the  testimony  shows  that  the  d^end- 
ants  have  not  slandered  plaintiff's  lltle,  ex- 
cept as  to  the  ownership  of  the  bay  Ck>n- 
quette,  and  that  there  is  also  an  absence  of 
testimony  to  show  the  quantities  of  oysters 
taken  by  the  defendants,  or  that  those  taken 
could  be  identified  as  the  oysters  planted 
by    plaintiff.    Although    plaintiff's    oysters 
were  planted  in  a  public  place,  this  did  not 
anthorize   defendant  to   appropriate    them. 
Tlie  proof  is  wanting  as  to  the  quantity  and 
idaitity  of  oysters  taken,  but  the  lnf«ence 
is  that  the  defendants  appropriated  some  of 
plaintiff's  planting.    They  are  not   entitled 
to  damages  for  the  dissolution  of  the  Injunc- 
tion.   It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from  be 
amended  so  as  to  dissolve  the  injunction  en- 
tirely, restricting  the  decree  to  the  locus  In 
quo,  the  bay  Conquette,  which  was  never 
sold  by  the  state  to  R.  S.  Leovy,  and  by 
him  to  plaintiff.   In  all  other  respects  the 
Judgment  Is  affirmed;  plaintiff  to  pay  costs 
of  appeaL 

On  Rehearing. 

(May  81, 1893.) 
The  defendants,  without  applying  for  a 
rehearing  in.  this  case,  suggest  an  amend- 
ment of  the  decree  so  as  to  apportion  the 
costs  In  the  lower  court  It  will  be  neces- 
sary to  reverse  the  decree  heretofore  ren- 
dered. It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  decree  heretofore  ren- 
dered be  set  aside,  and  in  lieu  thereof  the 
following  be  entered:  It  is  therefore  or. 
dered,  adjudged,  and  decreed  that  the  Judg- 
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ment  appealed  from  be  annulled,  avoided, 
and  reTersed,  and  plaintlff'B  demands  be  re- 
jected, and  the  Injunction  dissolved.  It  is 
further  ordered  that  the  reconventlonal  de- 
mand of  defendants  be  rejected;  plaintiff 
to  pay  costs  of  appeal  and  in  the  lower 
court  on  principal  demand,  and  defendants 
to  pay  costs  in  lower  court  on  reconven- 
tlonal demand. 


(«  La.    Ann.   9S) 

STATE  T.  WEST.    (No.  11,274.) 
(Supreme  Court  of  Louisiana.    May  15,  1893.) 
Crdunai.  Law— Confession— Taking  of  Exckp- 

Tiom  —  VbBDICT  of  "GUILTT,   WITH  MeHCT"  — 

Nbw  Trial— Motion— Phbsbncb  of  Defendant. 

1.  Bvidence  that  a  person  other  than  de- 
fendant confessed  that  he  himself  committed 
the  crime  is  inadmissible;  it  being  hearsay, 
and  irrelevant.  State  v.  West,  12  South.  Kep. 
7.  45  La.  Ann.  — :  Gray's  Case,  Ir.  Cit,  76; 
Welsh  T.  State,  (Ala.)  11  South.  Rep.  461; 
Peoide  V.  Hall,  (Cal.)  30  Pae.  Rep.  7. 

2.  Objections  cannot  be  brought  l>efore  this 
court  through  bills  of  exceptions  taken  for  the 
first  time  on  a  motion  for  a  new  trial,  which 
should  have  been  reserved  during  the  progress 
of  the  trial  itself. 

3.  A  verdict  of  "guilty,  with  mercy  of  the 
court,"  will  be  held  to  be  one  of  "guilty  of 
nuinslanghter,"  in  a  case  where  the  accused, 
having  been  indicted  for  murder,  and  convicted 
of  manslaughter,  had  succeeded  in  having  the 
verdict  and  sentence  set  aside,  and  was  placed 
on  trial  a  second  time,  under  the  original  in- 
dictment, but  with  an  announcement  &om  the 
district  attorney  and  a  charge  from  the  court 
that  the  prisoner  was  only  on  trial  for  man- 
slaughter. Accused  will  not  be  listened  to  in 
claiming  (for  the  purpose  of  setting  aside  the 
verdict)  that  the  verdict  was  one  of  "guilty  of 
murder."  and  therefore  not  responsive  to  the 
charge  actually  advanced  by  the  state. 

4.  The  presence  of  the  defendant  in  court 
is  not  essential  either  at  the  trial  of  a  motion 
for  a  new  trial  or  one  in  arrest  of  judgment. 
The  fact  that  on  the  trial  of  a  motion  for  a 
new  trial  testimony  is  taken  in  behalf  of  the 
defendant  does  not  alter  the  case.  There  may 
be  instances  where  counsel  might  desire  the  at- 
tendance of  the  client.  In  such  cases  counsel 
■honid  so  suggest  to  the  court. 

'Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  parish  of  La- 
fonrcbe;  L.  P.  Calllouet,  Judge. 

Arthur  West,  having  been  convicted  of 
manslaughter,  appeals.   Affirmed. 

Beattie  ft  Seattle,  for  appellant  M.  J. 
Connlngham,  Atty.  Oen.,  and  M.  J.  Cunning- 
ham, Jr.,  for  the  State. 

NICHOLLS,  O.  J.  The  defendant  was  In- 
dicted for  the  murder  of  Thomas  Lyall,  at 
the  September  term  in  1892  of  the  district 
court  for  Lafourche.  He  was  tried,  found 
guilty  of  manslaughter,  and  sentenced  to  the 
penitentiary  for  one  year.  He  appealed  to 
this  court.  On  appeal  the  verdict  of  the  Jury 
and  the  Judgment  of  the  court  tnerein  were 
set  aside,  and  the  case  remanded.  12  South. 
B^.  7.  He  waa  tried  a'  second  time,  and 
again  sentenced  to  hard  labor  In  the  state 
penitentiary  at  Baton  Ronge  for  the  term  of 
one  year.  From  this  Judgment  he  has  ap- 
pealed, relying   upon    objections    urged    In 


three  bills  of  exceptions,  a  motion  In  arrest 
of  judgment,  and  an  assignment  of  error. 

The  first  two  bUls  cover  the  same  ground, 
and  are  to  the  refusal  of  the  district  judge  to 
allow  certain  testimony  to  be  taken,  the  ob- 
ject of  which,  the  bills  declare,  was  to  show 
that  one  James  Baptiste  had  been  suspected 
of  killing  Thomas  Lyall;  that  he  had  been 
arrested  upon  a  warrant  Issued  on  an  affida- 
vit made  against  him;  that  he  had  resisted 
arrest,  saying  he  would  not  be  arrested,  and 
sent  to  the  penitentiary  for  the  said  killing, 
and  other  things  admitting  the  killing;  that 
in  resisting  arrest  the  said  Baptiste  was  shot, 
and  afterwards  died  from  the  wounds  so  re- 
ceived; and  that  it  was  only  after  the  death 
of  the  said  Baptiste  that  the  defendant. 
West,  was  arrested  for  the  murder  of  said 
Lorall.  The  objection  urged  by  the  state,  and 
sustained  by  the  court,  to  the  Introduction  of 
this  testimony  was  that  It  was  Irrelevant  and 
hearsay.  Testimony  of  this  character  was 
by  the  court  declared  to  be  Inadmissible 
when  the  case  was  first  before  us,  as  being 
hearsay.  Defendant  on  the  last  trial  offered 
It  as  rem  Ipsam.  In  his  brief  It  is  said:  "The 
object  of  It  was  not  to  prove  the  truth  of  the 
statements  made  by  Baptiste,  but  to  prove 
the  fact  of  his  having  made  them  to  show  the 
jury  his  belief  and  opinion  as  to  the  party 
who  fired  the  shot  that  killed  Lyall,  and  con- 
sequently  to  raise  and  substantiate  any 
doubts  in  their  minds  as  to  the  guilt  of  the 
defendant"  We  think  the  ruling  of  the  court 
was  correct  The  testimony  was  irrelevant. 
In  Welsh  y.  State — an  Alabama  case  report- 
ed In  11  South.  Rep.  451— the  court  said: 
"The  proposed  testimony  of  the  witness  War- 
ren Lancaster  to  the  effect  or  which  would 
have  tended  to  show,  that  one  Lee  Lancaster 
had  admitted  or  conxessed  to  the  witness 
that  he  (Lee  Lancaster)  killed  WUl  Welsh, 
for  whose  murder  defendant  was  being  tried, 
was  the  merest  hearsay,  wholly  irrelevant 
and  Incompetent  and  the  court  properly  ex- 
cluded It  from  the  Jury.  8  Brick.  Dig.  p.  287, 
par.  592;  State  t.  Duncan,  6  Ired.  236;  State 
V.  Haynes,  71  N.  0.  79."  In  People  v.  Hall, 
(Cal.)  30  Pac.  Rep.  7,  defendant  and  one 
Klngsberry  were  arrested  for  an  alleged  bur- 
glary at  the  same  time  and  place,  and  by  the 
same  persons,  and  while  under  arrest  they 
attempted  to  escape,  and  were  fired  upon  by 
their  captors.  A  physician  was  sent  for  to 
treat  their  wounds,  and  E^lngsberry  died 
from  the  effects  of  his  wounds  before  any 
complaint  was  filed  against  either  of  the  par- 
ties. In  his  own  behalf  defendant  offered  to 
prove  that  Klngsberry's  wounds  were  neces- 
sarily fatal,  and  that  he  so  Informed  him  at 
the  time;  that  Klngsberry  admitted  to  the 
physician  that  he  fully  realized  he  was  mor- 
tally wounded,  was  on  the  point  of  death, 
and  had  given  up  all  hope  of  getting  well; 
that  he  was  consdous  of  death,  and  that 
thus  having  a  sense  of  impending  death,  and 
without  hope  of  reward,  he  made  a  full,  free, 
and  complete  confession  to  said  physician  in 
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relation  to  this  alleged  crime,  stating  that  he 
hlmseU  hod  planned  the  entire  scheme,  and 
that  Hall  had  nothing  to  do  with  It,  and  was 
not  connected  with  the  guUt,  and  was  in  all 
respects  Innocent  of  any  criminal  act  or  in- 
tent In  the  matter.  This  evidence  was  ob- 
jected to  and  excluded.  Beclting  these  facts, 
the  supreme  court  said:  "The  rule  Is  settled 
beyond  controversy  that  In  a  prosecution  for 
crime  the  declaration  of  another  person  that 
he  committed  the  crime  Is  not  admissible. 
Proof  of  such  declarations  is  mere  hearsay 
evidence,  and  is  always  excluded,  whether 
the  person  making  them  be  dead  or  not;" 
citing  Whart  Orim.  Bv.  (9th  Ed.)  par.  225; 
Greenfield  v.  People,  85  N.  T.  75;  Snow  v. 
State,  58  Ala.  372;  Lyon  y.  State,  22  Ga.  400; 
Kelly  y.  State,  82  Ga.  444,  9  S.  B.  Rep.  171. 
Stephen,  In  his  Digest  of  the  Laws  of  Bvl- 
dence,  (article  22,)  refers  to  Gray's  Case,  Ir. 
Cir.  76,  as  maintaining  the  same  position, 
and  that  such  evidence  was  Irrelevant 

The  third  bin  is  to  the  action  of  the  court 
in  overruling  a  motion  for  a  new  trial  made 
by  the  defendant  on  the  ground  "that  the 
verdict  of  the  Jmy  was  contrary  to  the  law 
and  the  evidence,  and  that  It  was  rendered 
In  opposition  to  ^e  law  In  such  cases  made 
and  provided,  and  In  opposition  to  the 
charge  as  to  the  law  laid  down  by  the 
Judge,  and  tliat  a  continuance  applied  for 
by  the  district  attorney  and  granted  by 
the  court  was  Inadmissibly  and  Illegally 
granted  for  certain  reasona  The  statement 
of  the  court  appended  to  this  bill  Is  ttiat  the 
new  trial  was  refused  because  It  was  of 
opinion  that  there  was  no  error  In  the  order 
granting  the  continuance,  and  because,  even 
if  there  had  bem  error,  no  exception  was 
taken  at  the  time  to  the  ruling  of  the  court, 
but,  on  the  contrary,  the  accused,  through 
bis  counsel,  consented  to  go  to  trial,  and  did 
go  to  trial,  under  an  agreement  to  use  the 
testimony  of  the  absent  witnesses  of  the 
state,  taken  before  the  committing  magis- 
trate In  the  presence  of  the  accused.  The 
court  considered  that  the  verdict  of  the  Jury 
was  responsive  to  the  charge  of  the  court, 
the  court  haying  distinctly  instructed  them 
that  the  accused  was  on  his  trial,  and  could 
only  I>e  tried  for  manslaughter;  that  that 
was  the  only  cttatge  against  him,  and  that 
the  only  verdict  they  could  find  against  him 
was  one  of  guilty  or  not  guilty,  as  the  case 
might  be."  Where,  during  the  progress  of 
a  trial,  under  the  rules  of  practice,  objec- 
tions are  to  be  raised  and  biUs  of  exception 
reserved  as  occurrences  take  place  by  which 
a  party  conceives  himself  to  be  aggrieved, 
and  he  falls  to  make  such  objections  and 
reserve  such  bills,  he  cannot,  after  verdict, 
for  the  first  time  raise  such  objections,  and, 
through  bills  of  exception  then  taken,  hold 
the  position  whldl  he  would  have  done 
originally.  The  lost  groimd  cannot  be  re- 
gained.  The  record  bears  the  court  out  in 
Its  statements,  and  its  ruling  was  correct. 

Defendant  moved  to  arrest  the  judgment 


for  the  reason  that  the  verdict  is  Illegal  on 
the  f&ce  of  the  record,  and  Is  tn  no  wise 
responsive  to  the  matters  at  issue  herein, 
in  that  the  verdict  is  written  upon  an  In- 
dictment for  murder  and  finds  respondent 
"guilty,  at  the  mercy  of  the  court,"  when 
in  truth  and  in  fact  your  respondent  was 
simply  on  trial  on  a  charge  of  manslaughter, 
he  having  been  hitherto  acquitted  of  the 
charge  of  murder  found  and  contained  in 
the  indictment  found  against  him,  and  on 
which  the  present  verdict  Is  written.  The 
court  overruled  this  motion,  and  sentenced 
defendant  to  one  year's  imprisonment,  as 
has  been'  stated.  Defendant  says  of  this 
motloi:  "It  Is  based  on  the  ground  that 
the  verdict  ot  guilty,  with  the  mercy  of  the 
court.  Is  the  verdict  found  against  the  ac- 
cused on  the  last  trial,  and  that  this  verdict 
is  written  upon  an  indictment  for  murder, 
thus  appearing  to  convict  the  accused  un- 
qualifiedly of  murder,  when,  in  point  of 
fact,  having  been  once  tried  under  the  same 
indictment,  and  found  guilty  of  manslaugh- 
ter, he  could  only  have  been  tried  for,  and 
found  guilty  of,  manslaughter."  "True  It  is 
that  the  Judge  charged  the  Jury  that  tiiey 
could  find  him  guilty  of  only  manslaughter, 
and  true  it  is  that  some  days  previous  to 
the  trial  there  was  an  entry  upon  the  min- 
utes In  which  it  is  stated  the  accused  would 
be  tried  only  for  the  crime  of  manslaughter; 
but  the  jury  in  this  case  had  no  reason  to 
know  of  such  entry,  and,  looking  at  the  ver- 
dict as  it  is.  written,  it  Is  evldoit  that  the 
Jury  were  heedless  of  the  charge  of  the 
Judge."  We  do  not  understand  defendant's 
counsel  to  claim  that  when  this  case  was  re- 
manded by  US  to  the  lower  court  for  a  new 
trial  it  was  necessary  for  the  stat^  to  frame 
a  new  indictment  for  manslaughter  against 
the  defendant,  and  to  arraign  and  try  him 
upon  that  indictment  We  understand  hln> 
to  recognize  that  he  was  properly  tried 
under  the  original  indictment  and  arraign- 
ment, and  that  the  effect  of  the  first  verdict 
was,  at  most,  to  entitle  him  under  the 
indictment  for  murder  to  be  tried  for  man- 
slaughter, and  to  only  contend  that  when 
the  Jury  returned  into  court  with  a  verdict 
it  should  have  been  spedflcally  "guilty  of 
manslaughter,"  and  not  "guilty,"  which  be' 
claims  Is  the  verdict  under  the  indictment 
for  murder.  On  the  8th  of  March,  1893,  we 
find  the  following  minute  entry:  "State  of 
Louisiana  v.  Arthur  West  No.  1,232.  In- 
dictment for  murder.  The  accused,  Arthur 
West,  l>eing  present  In  court,  and  represent- 
ed by  his  counsel,  Seattle  &  Seattle,  Bsqs., 
OB  motion  of  the  district  attorn^  and  by 
consent  the  court  ordered  that  the  trial  of 
this  cause  be  fixed  for  Monday,  March  18, 
1893,  the  district  attorney  stating  in  oper 
court  that  he  would  try  the  accused  on  the 
original  indictment  for  murder,  but  only 
(MI  the  diarge  of  manslaughter.  In  opening 
his  charge  the  district  judge  used  this  lan- 
guage:   "The  accused   is  on   trial  for   tha 
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maiwla tighter  ot  Tbomaa  LiyalL  An  Inspeo- 
don  of  the  Indictment  sbowa  fbat  he  was 
originally  charged  with  mnrder,  but  on  a 
former  trial  he  was  acquitted  of  tliat  crime, 
and  he  Is  now  only  charged  with  manslaugh- 
ter, and  can  only  be  tried  for  that  crime." 
Haying  made  this  statement,  he,  throughout 
the  whole  of  the  balance  of  the  charge,  con- 
fined hlniBplf  to  instructing  them  on  the  law 
<tf  ntanslaughter.  Defendant's  counsel  con- 
cedes that  he  was  on  trial  for  manslaughter, 
the  district  attorney  at  no  time  took  posi- 
tion otherwise,  the  district  Judge  in  lUs 
charge  80  adyised  the  Jury,  and  in  his  sen- 
toice  be  has  acted  on  that  fact  aa  unques- 
tionable. The  Jury  was  thoroughly  inform- 
ed of  the  issue  It  had  to  pass  on,  and  its 
yerdlct  cannot  reasonably  be  held  to  apply 
to  any  other  than  that  submitted  to  it  No 
one  bat  the  defendant  himself  insists  that 
he  was  convicted  of  murder.  He  cannot 
soccessfnliy  take  such  a  position  to  set  aside 
the  yerdlct  There  Is  no  significance  in  the 
fact  that  the  verdict  was  written  upon  the 
indictment;  no  one  could  misunderstand  its 
I>urport  It  could  have  been  returned  oral- 
ly, and  in  the  same  words.  Its  meaning  was 
not  changed  from  what  it  would  have  been 
had  it  been  so  rendered.  Defendant  atuAgn^ 
as  error  that  during  the  trial  of  the  motion 
for  a  new  trial  wherein  testimony  was  ad-: 
doced  for  and  agolost  him,  he  was  not  in 
court,  but  was  confined  in  the  parish  prison, 
and  was  thus  refused  the  privilege  of  bdng 
-confronted  with  the  witnesses,  in  violation 
at  article  8  of  the  constitution  of  the  state; 
and,  further,  that  upon  the  trial  of  the  mo- 
tion In  arrest  of  judgment  he  was  not  pres- 
ent In  court  but  was  confined  in  the  parish 
prison.  The  record  shows  that  testimony  on 
behalf  of  the  defendant  was  taken  on  the 
motion  for  a  new  trial,  but  no  witnesses  for 
the  state  appear  to  have  been  placed  on  the 
stand.  We  do  not  think  that  any  consti- 
tutional provision  was  violated  by  defend- 
ant's absence  at  thnt  time.  This  court  has 
on  several  occarions  declared  ttiat  the  pres- 
ence of  the  accused  on  the  occasion  of  trials 
of  motions  tor  a  new  trial  and  in  arrest  of 
judgment  was  not  essential  Defendant 
finds  in  the  fact  that  on  the  trial  in  this 
case  of  the  motion  for  a  new  trial,  testimony 
was  taken,  a  reason  for  making  a  distinction 
between  it  nnd  the  cases  dted.  It  is  true 
there  may  be  Instances  wliere  the  attorney 
of  an  acused  might  desire  the  presence  of 
tia  client,  but  such  cases  happening  It  would 
be  a  very  iiimple  matter  for  him  to  make  a 
suggestion  to  that  effect  to  the  court  A 
reqoest  to  have  the  defendant  brought  into 
-eouit  would  certainly  not  be  denied.  In 
State  r.  Simien,  36  La.  Ann.  924,  where 
the  accused  claimed  he  was  entitled  to  be 
present  en  the  trial  of  a  motion  on  Ills 
behalf  for  a  continuance,  at  which  it  was 
aoMited  tMrtlmony  was  taken,  the  court 
aald:  rTbe  transcript  fails  to  ^ow  that  any 
'*aBtlmony  was  taken  on  the  day  mentioned 


on  an  application  for  fa  attachment  for  a 
witness.  Even  Iiad  it  been  shown,  and  the 
prisoner  was  absent  at  the  time,  it  was  a 
proceeding  of  tliat  Character  that  his  pres- 
ence thereat  was  not  essential;"  dttng  State 
v.  Clark,  32  La.  Ann.  558,  and  State  v.  Som- 
nler,  S3  Xe.  Ann.  237.  We  see  nothing  In  the 
record  which  would  go  to  show  tliat  the  pris- 
oner was  refused  the  privilege  of  being  pres- 
ent Had  he  asked  to  be  present,  there  la 
no  ground  for  aesuming  he  would  have  met 
with  a  refusal.  For  the  reasons  herein  as- 
signed It  is  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be,  and 
the  same  is  hereby,  affirmed. 


(4S  liiL  Ann.  Sn) 
SOHNBIDEll  et  aL  V.  BTmNS.  (No.  11,236.)« 
(Supreme  Court  of  Loolsiana.    May  IS,  1893.) 

Aj>I(INIBTRi.TIOK  or  HiNOB'B  FBOPBBTT  — CbBTV- 

lOATs— BmcT  AS  MoBTaAOB  —  Ebasubb  raou 

RiCOBD — ACCOUKTS. 

1.  The  recording  in  the  office  of  the  re- 
corder of  the  certificate  of  the  clerk  of  court  of 
the  amount  of  the  minor's  property,  according 
to  the  inventoiT  on  file  in  his  office,  operates  as 
a  le^l  mortgage,  In  favor  of  the  minor,  for  the 
amount  therein  stated,  on  all  the  immovable 
property  of  the  tutor,  as  a  security  for  his  ad- 
ministration, from  the  day  of  ids  appointment 
nntil  the  liqoidation  and  settlement  of  his  final 
account. 

2.  This  mortgage  la  not  only  to  cover  ad- 
ministration of  toe  particular  money  or  proper- 
ty included  in  the  inventory,  but  covers  the 
eventual  balance  which  will  be  due  by  the  tutor 
at  the  close  of  the  tutorship.  All  the  property 
owned  by  the  tutor  dnrinr  the  tutorship  u 
struck  by  this  mortgage,  whether  aoqnireo  by 
him  before  or  after  tne  receipt  of  particular 
funds,  and  whether  it  had  been  sold  prior  to 
such  receipt,  unless  said  property  had  been 
withdrawn  m>m  the  operation  of  the  general 
mortgage  by  restricting  the  latter  upon  specific 
property  under  the  statutes  specially  providing 
for  andjroverning  such  cases. 

3.  The  inscnptifm  of  the  clerk's  oertiflcatek 
having  been  once  made,  cannot  be  erased  from 
the  records  until  the  close  of  the  tutorship,  al- 
though its  effect  may  be  restricted  to  particular 

Itroperty  under  oonditionB  specially  affixed  by 
aw, 

4.  Accounts  of  tutorship,  presented  during 
minority,  and  homologated  contradictorily  with 
the  nndertutor,  are  not  final  judgments,  fixing 
absolutely  the  relations  between  tutor  and.  pu- 
pil op  to  a  certain  date.  They  are  provisional 
in  character,  merely  prima  facie  correct  and 
subject  to  revision  and  correction  up  to  the 
final  account  of  tntorslilp.  When  revised  and 
corrected  the  amount  actually  due  Is  supported 
by  the  mortgage  resulting  from  the  inscription 
originally  made. 

6.  There  Is  no  law  authorising  the  abso- 
lute release  of  the  tutor's  personal  responsibil- 


ity or  of  the  tutor's  property  from   the  legal 
morteage  securing  that  responsibility  until  uta 
termination  of  his  functions. 
(Hyllabus  by  the  Conrt) 

Appeal  from  district  court,  pariah  of  Or- 
leans;  Frederick  D.  King,  Judge. 

Suit  by  Elizabeth  Sdmelder  and  others 
against  James  Bums  to  compel  def^idant  to 
accept  pn^erty  adjudicated  to  him  at  pub- 

*Bdiearing  refused  Ifay  20, 1888, 
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Uc  sale.   Judgment  tar  plaintiffs.    Defendant 
appeals.    Reversed. 

H.  C.  Cage,  for  appellant    James  Tlmony, 
for  appelleea 


NICHOLLS,  O.  J.  Plaintiffs  allege  that  at 
a  public  sale  made  by  Baumgarden  &  Fred- 
ericks, auctioneers,  on  the  2oth  January, 
1893,  certain  property  described  In  their  pe- 
tition was  adjudicated  to  James  Bums  for 
the  price  of  $2,200;  that  they  are  the  own- 
ers of  said  property;  and  that  they  tendered 
a  good,  unincumbered  title  to  said  adjudi- 
catee,  but  that  he  refuses  to  accept  the 
same,  and  to  comply  with  the  adjudication. 
They  pray  that  he  be  dted,  and  that  they 
have  Judgment  ordering  him  to  comply  with 
the  adjudication,  and  pay  the  price  thereof, 
and,  on  his  refusal  to  do  so  within  10  days 
from  judgment,  that  they  have  execution 
against  him  for  $2,200,  with  Interest  from 
January  25,  1893,  and  costs.  Defendant 
pleaded  first  the  general  Issue.  Further  an- 
sweiing,  he  said  that  the  property  described 
\^  as  duly  exposed  at  public  auction,  and  was 
adjudicated  to  him  at  the  price  and  sum  of 
$2,200,  as  the  last  and  highest  bidder;  that 
a  title  was  offered  him  to  said  property, 
but  he  specially  denied  that  the  same  was 
clear  and  unincumbered,  for  the  reason  that 
Mrs.  Elizabeth  Schneider,  one  of  the  ven- 
dors, was  married  to  one  Andrew  Schneider, 
who  died  on  the  8th  day  of  November,  1890, 
leaving  separate  and  community  property  In 
the  parish  of  Orleans,  and  leaving  a  minor 
child,  Antonla  Schneider,  aged  about  11 
months,  being  the  Issue  of  the  marriage  be- 
tween him  and  said  Elizabeth  Schneider; 
that  the  said  succession  of  Schneider  was 
opened  in  the  civil  district  court  for  the  par- 
ish of  Orleans;  that  an  Inventory  was  taken, 
which  showed  the  said  minor's  Interest  to 
amount  to  the  sum  of  $1,440;  that  a  certifi- 
cate of  said  inventory  was  filed  in  the  mort- 
gage office  of  the  parish  of  Orleans  upon  the 
application  of  Mra  Schn^der  to  be  con- 
firmed and  qualified  as  natural  tutrix  of  said 
minor,  and  said  Inscription  became  a  general 
mortgage  upon  all  the  property  of  said  Mrs. 
Schneider,  and  especially  upon  the  piece  re- 
ferred to,  for  the  amount  shown  by  said  cer- 
tificate, there  to  remain  and  act  as  such 
until  the  final  settlement  between  Mrs. 
Schneider  and  her  said  pupil;  that  Mrs. 
Schneider  has  Ulegally  and  wrongfully  caused 
said  minor's  mortgage  to  be  nominally  can- 
celed and  erased  from  the  books  of  the  re- 
corder of  mortgages,  and,  notwithstanding 
said  Ulegal  and  wrongful  cancellation,  said 
minor's  mortgage  remains  In  full  force  and 
effect,  and  the  property  tendered  to  respond- 
ent Is  liable,  under  said  mortgage,  to  secure 
and  make  good  to  said  minor  whatever 
sum  or  sums  may  be  due  to  said  minor 
upon  final  settlement  with  the  tutrix.  He 
therefore  prayed  that  the  demand  of  plain- 
tiffs be  rejected.   The  case  was  tried  upon 


an  agreed  statement  of  facts,  which  was  as 
foUows:  "(1)  Mrs.  EUzabeth  Schneider  filed 
an  attested  account,  which  is  signed  by  the 
undertutor,  and  which  was  duly  homologated 
by  the  Judgment  of  the  court  This  account 
shows  tliat  the  tutrix  owed  the  minor  noth- 
ing, the  succession  of  Andrew  J.  Schneider 
being  insolvent  (2)  Mrs.  Elizabeth  Schnei- 
der took  a  rule  upon  the  undertutor  and  the 
recorder  of  mortgages,  alleging  the  facts  as 
herein  stated  in  No.  1  of  the  statement  of 
facts,  'to  show  cause  why  the  Inscription  in 
the  mortgage  office  resulting  from  the  filing 
of  the  clerk's  certificate  of  the  amount  of  the 
Inventory  should  not  be  canceled,'  and  the 
rule  was  made  absolute,  and  the  inscription 
canceled.  (3)  The  paternal  grandmother  of 
the  minor  is  aged,  and  when  she  dies  there 
will  probably  devolve  ut)on  the  minor  an  In- 
heritance amounting  to  about  one  thousand 
dollars."  The  district  court  rendered  judg- 
ment In  t&yor  of  plaintiffs,  against  defaid- 
ant,  as  prayed  for  by  them,  and  defendant 
has  appealed. 

The  proposition  contended  for  by  the 
plaintiffs  Is  that  'If  at  any  period  between 
the  appointment  of  a  tutor  and  his  dis- 
charge, at  the  termination  of  his  trust,  he 
should  file  an  account  which,  after  duo 
proceedings,  would  be  homologated  contra- 
dictorily with  the  undertutor,  by  which  It 
would  appear  that  at  the  date  of  filing  and 
homologation  there  was  nothing  due  by  the 
tutor  to  his  pupil,  and  nothing  for  which 
he  was  then  responsible,  the  tutor  would 
be  authorized  to  ask  a  subsequent  decree, 
on  proceedings  also  taken  contradictorily 
with  the  undertutor  for  the  erasure  from 
the  mortgage  records  of  the  InscriptlODS 
which  up  to  that  time  evidenced  a  mortgage 
in  favor  of  his  ward,  and  a  Judgment  de- 
claring the  nonexistence  of  any  mortgage 
on  his  property;  that  a  decree  to  that  effect 
wotild  enable  the  tutor  to  sell  his  property, 
and  a  purchaser  from  him  to  acquire  his 
property  free  from  the  minor's  mortgage." 
The  proposition  is  not  sustainalble  In  law. 
It  rests  upon  false  premises  and  false  as- 
sumptions. In  the  first  place  the  account 
whldi  is  rendered  by  a  tutor  pending  the 
tutorship,  and  which  may  be  homologated 
contradictorily  with  the  undertutor,  is  not  a 
final  Judgment  and  does  not  definitively  fix 
the  situation  or  condition  of  affairs  even 
up  to  the  date  at  which  it  Is  rendered.  It 
is  at  best  only  prima  fade  correct  and  is 
subject  to  be  reopened  by  the  minor  when 
he  becomes  of  age,  and  is  subject  to  amend- 
ment or  correction  to  the  full  extent  of  er- 
ror. In  Stafford  v.  VllhUn,  10  La,  329,  this 
court  said:  "Tutors  under  on  order  of  the 
court  of  probates  must  and  without  it  taay, 
exhibit  an  account  of  their  administration. 
and  the  court  may  make  certain  orders 
thereon,  but  nothing  authorizes  it  to  hcxnol- 
ogate  such  accounts  so  as  to  render  them 
conclusive  and  binding  on  the  minor;  for 
the  law  gives  the  latter  the  right  until  the 
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pxpiratlon  of  a  certain  delay  after  he  be- 
comes of  age,  to  examine  and  contest  all 
the  accounts  of  his  tutor.  The  court,  there- 
fore, can  in  no  case  relieve  and  discharge 
the  tutor  from  his  responsibility."  The  iliBt 
errw  in  plaintiffs'  proposition  Is  in  ascribtng 
to  a  provisional  account,  homologated  during 
the  tutorship,  the  effect  of  determining  abso- 
lutely tbe  relative  position  of  tutor  and  ward 
at  any  given  fixed  period.  The  next  error  is 
in  assuming  that  the  inscription  of  the  certifi- 
cate of  the  district  derk  furnished  by  him  in 
compUance  with  article  3351  of  the  Ovil  Code, 
shovvtng  the  amount  of  the  minor's  property 
according  to  the  inventory  on  file  In  his 
(^oe,  operates  a  mortgage  in  favor  of  the 
minor  for  the  amount  therein  stated,  to  se- 
cure his  faithful  administration  of  the  tutor 
for  the  property  thereon  stated,  and  that, 
upon  showing  tliat  that  particular  property 
or  money  has  been  legally  expended  or  ac- 
counted for,  the  mortgage,  being  a  second- 
ary or  accessory  obligation  for  that  particu- 
lar sum  or  property,  falls  and  disappears, 
leaving  the  future  rights  of  the  minor  to 
be  sectured  as  they  arise  by  a  new  inscription 
as  to  their  existence  to  be  made  by  the 
tutor  or  vmdertutor.  It  has  been  repeatedly 
held  Ijy  this  court  that  the  legal  mortgage 
of  the  minor  was  not  for  the  accounting 
of  any  particular  srnn  of  money  or  property, 
but  for  his  faithful  administration  during  the 
whole  period  of  the  tutorship.  Speaking  of 
tills  general  mortgage  the  court  In  Barnard 
V.  Erwin,  2  Rob.  (La.)  407,  said:  "A  general 
mortgage,  says  the  Ck>de,  is  that  which 
binds  all  the  property,  present  and  future. 
A  special  mortgage  is  that  which  binds  only 
certain  specified  property.  A  mortgage  may 
be  stipulated  for  the  fulfillment  of  any  ob- 
ligation whatever,— even  for  the  completion 
of  an  act  It  may  be  given  for  an  obligation 
ti^ch  has  not  yet  risen  into  existence,  as 
where  a  man  grants  a  mortgage  by  way 
of  security  for  indorsements  which  another 
premises  to  make  for  him.  It  was  clearly 
the  intention  of  the  legislature  to  sectire 
to  liie  minor  the  faithful  administration  ot 
the  tutor  up  to  the  moment  of  his  final  dis- 
charge, and  therefore  the  amotmt  secured 
by  the  mortgage  is  not  necessarily  to  be  as- 
certained at  the  moment  the  mortgage  was 
executed.  If  other  sums  should  come  into 
the  hands  of  the  tutor  the  property  mort- 
gaged would  stand  as  security.  The  amotmt 
found  due  by  a  settlement  in  the  coiut  of 
probates  dtiring  the  minority  of  the  pupil 
is  not  conclusive  upon  him.  It  may  be  ex- 
amined into  afterwards,  on  settling  the  tu- 
torship, and  rendering  a  final  account  It 
was  as  cleariy  the  duty  of  a  faithful  tutor 
to  correct  such  an  error  as  was  discovered 
in  this  case  (an  error  in  the  tutorship  ao- 
tioimt)  as  it  would  be  to  recover  from  a 
third  person  the  same  amount  discovered 
to  be  due.  In  txith  cases  the  sum  found  to 
l>e  due  is  the  prac>erty  of  ^e  minor,  and  Its 
adndnlstratloai,  and  final  payment  to  the 
T.13so.no.3 — 12 


pupil,  at  his  age  of  majority,  are  sectired, 
in  our  opinion,  by  the  mortgage  in  questicm." 
And  In  Holmes  v.  Hemken,  6  Rob.  (La.)  53, 
the  court  said:  "The  mortgage  of  a  minor 
can  be  enforced  against  a  tutor  only  at  the 
termination  of  his  functions  in  me  of  the 
modes  prescribed  by  law."  In  Skipwitb  v. 
Glathary,  34  La.  Ann.  33,  the  court,  dis- 
cussing the  effect  of  the  constltatiou  ot 
1868  upon  minors'  mortgages,  said:  "It  b«- 
comes  necessary  to  determine  whether  the 
general  mortgage  resulting  from  the  regis- 
try of  the  inventfNTy  extract  secured  all 
rights  of  the  minors,— as  well  those  in  ex- 
istence at  the  date  of  the  inventory,  and 
therein  specified,  as  those  accruing  there- 
after. •  •  •  The  convention  did  not  pro- 
pose to  destroy  existing  laws  and  Jurispru- 
dence on  the  subject-matter,  but  merely  to 
render  express  a  mortgage  which  was  pre- 
viously tacit  or  occult;  the  registry  being 
Intended  solely  to  notify  third  parties  of 
the  existence  of  the  tutorship,  and  of  tbe 
eventual  liabilities  ot  the  tutor  at  the  end 
of  the  tutorship,  in  order  that,  when  con- 
tracting with  the  tutor,  they  might  be  on 
their  guard.  The  reqtilrement  of  registry 
was  intended  for  the  protection,  not  only 
of  third  persons,  but  also  of  minors;  but 
not  beyond  the  amotmt  so  recorded,  in  any 
event,  except  by  new  or  additional  inscrip- 
tion. The  law  has  always  been,  and  is,  that 
minors  have  a  legal  mortgage  upon  the  prop- 
erty of  their  tutors  from  tbe  day  of  their 
appointment  until  the  llqtildation  and  settle- 
ment of  their  final  account  Civil  Code,  art 
3314.  That  mortgage,  now,  to  exist  must  be 
recorded,  and  takes  effect  against  third  per- 
sons only  from  the  time  of  inscription.  The 
registry  does  not  liquidate  the  amount  ap- 
pearing in  it,  but  warns  such  partieB,  that 
on  a  settlement  with  their  tutors  the  minors' 
claim  may  rise  to  the  amount  stated  in  the 
reglstiy.  The  mortgage  formerly  existing, 
without  registry,  in  favor  of  minors,  has 
been  held  to  cover,  not  only  amounts  due, 
and  the  llabllitieB  of  the  tutor  at  the  time 
of  the  appointment,  but  also  the  rights  of 
the  minors  accruing  subsequently,  the  mort- 
gage being  allowed  as  a  security  for.  the 
tutors'  administration  from  the  time  of  qual- 
ification, and  continuing  imtil  the  liquidation 
and  settiement  of  their  accotmt,  when  it  is 
ascertained  what  amotmt  Is  due  to  the 
minor."  "The  mortgage,  which  springs  into 
existence  at  the  date  of  the  tutorship,  and 
of  the  registry  of  the  certificate  or  bond, 
has  this  remarkable  feature:  That  it  is  aa- 
simUated  to,  and  operates  like,  the  conven- 
tional mortgage  given  to  secure  obligations 
which  have  not  yet  risen  into  existence, 
(Rev.  Civil  Code,  art  3292,)  and  affects 
third  perstms,  who  have  had  knowledge  of 
it  BO  as  to  subject  property  incumbered  by 
it,  when  it  is  necessary  to  do  so  for  the 
satisfaction  of  the  rights  of  the  minors,  as 
Ilqtiidated  and  found  at  the  aid  ot  tbe  tator- 
dUp." 
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We  think  it  beyond  question  tli&t  tlie  mort- 
gage resulting  from  the  inscription  of  the  cer- 
tificate of  the  dei^  was  not  intended  by  the 
lawmakers  to  represent  simply  a  debt  then 
due  to  the  minors,  but  was  to  secure,  up  to 
the  amount  mentioned,  the  faltliful  adnainis- 
tratlon  of  the  tutor,  and  to  cover  his  eventu- 
al liability  when  the  tutorsliip  shall  termi- 
natCt  and  a  settlement  with  his  ward  shall 
be  made.  Succession  of  Kuntz,  34  La.  Ann. 
855.  We  are  of  the  opinion,  likewise,  that 
from  the  date  of  the  inscription  up  to  the 
closing,  finally,  of  the  tutorship  account,  the 
minor's  mortgage,  up  to  that  amount,  will 
strike  all  of  the  immovable  property  of  the 
tutor  owned  by  him  during  the  tutorship, 
whether  it  was  acquired  before  or  after  the 
receipt  by  him  of  particular  funds,  and 
whether  at  the  time  of  that  receipt  he  was 
still  owner  of  the  property,  or  had  already 
sold  the  same.  What  we  here  say  does  not, 
of  course,  extend  to  cases  in  which  the  tutor 
has  been  permitted  to  restrict  the  legal  mort- 
gage to  specific  property  by  the  giving  of  a 
special  mortgag&  Cases  of  that  kind  would 
fall  under  the  operation  of  the  statutes  pro- 
viding for  and  regulating  them,  and  would 
not  be  controlled  by  general  principles.  Wo 
can  ouly  apply  such  rules  to  cases  before  us 
whose  actual  facts  fall  under  the  statute. 
The  proceeding  is  statutory,  and  we  cannot 
act  outside  of  the  precise  terms  of  the  law. 
We  cannot  reason  or  act  by  analogy.  When, 
therefore,  the  plaintifr  argues,  as  we  under- 
stand her  to  argue,  that,  had  the  account 
which  in  this  case  has  been  homologated 
shown  a  balance  in  favor  of  the  minor  of 
$50  to  $76,  she  could  have  applied  for,  and 
obtained,  a  decree  forthesnbstltutioQ,for  the 
legal  mortgage  on  all  her  property,  of  a  spe- 
dal  mortgage  on  particular  property,  and 
limiting  the  amount  of  the  special  mortgage 
to  the  small  amount  as  shown  by  a  present 
liquidation  of  the  minor's  affairs,  and  releas- 
ing the  balance  of  her  property  from  the 
mortgage,  we  simply  answer  that  while  that 
may  be  true,  for  the  reason  that  ita,  lex  scrip- 
ta  est,— and  we  could  point  to  the  source  of 
our  authority  for  so  doing,— her  argument 
falls,  as  she  has  not  in  fact  done  the  thing 
from  which  she  argues,  and  we  know  of  no 
law  which  would  justify  us  in  entirely  re- 
leasing, or  declaring  entirely  released,  prior 
to  the  end  of  the  tutorship  and  final  settle- 
ment, the  legal  mortgage  on  a  tutor's  proper- 
ty, resulting  from  his  tutorship.  Even  In 
cases  where,  by  law,  in  consequence  of  a 
substitution  of  a  special  mortgage  on  sped- 
fled  property  for  the  general  mortgage  of  the 
minor  on  the  balance  of  the  tutor's  property, 
the  court  is  authorized  to  relieve  all  but  the 
property  specially  mortgaged  from  the  mi- 
nor's mortgage,  its  decree  would  have  to  con- 
form in  its  terms  to  the  wording  of  the  law, 
and  nothing  in  the  law  woidd  Justify  courts 
in  declaring  the  legal  mortgage  of  the  minor 
entirely  released.  The  actual  result  of  a  de* 
cree  properly  rendered  would  in  each  case 


have  to  be  governed  by  Its  own  &ct8.  There 
is  no  inconsistency  in  the  legal  mortgage  and 
the  special  mortgage  coexisting  on  the  spe- 
dflc  piteperty  specially  mortgaged.  See  Bar- 
nard V.  Erwin,  2  Rob.  (La.)  407;  Ooillet  v. 
Jure,  15  La.  Ann.  417;  Bleetwood  ▼.  Bordls, 
19  La.  Ann.  66;  McDanlel  ▼.  Gullloiy,  23  La. 
Ann.  544;  Isaacson  v.  Mentz,  S3  La.  Ann. 
605;  Skip  with  v.  Glathaiy,  34  La.  Ann.  33; 
Succession  of  Kuntz,  Id.  854. 

We  have  aUuded  to  the  radical  error  wUch 
plaintiff  has  fallen  into  as  to  the  conclusive 
character  of  tutorship  accounts  homologated 
during  minority.  As  we  have  seen,  they  are 
subject  to  revision  and  correction  up  to,  and 
after,  the  majority  of  the  puplL  When  so 
corrected,  the  lawmaker  contemplated  that 
the  minor,  now  come  of  age,  should  find  in 
full  force,  standing  as  a  security  for  the  cor- 
rection of  this  error,  the  minor's  mortgage, 
given  for  the  faltliful  admlnlBtration  by  the 
tutor  of  his  trust,  from  the  commencement 
to  its  end.  Barnard  v.  Erwln,  2  Rob.  (La.) 
407.  The  defendant  Is  not  called  upon  to 
take  any  risk  in  this  matter.  If  plaintiff  de- 
sires to  have  this  particular  property  de- 
clared relieved  from  mortgage,  it  is  possibly 
in  her  i>ower  to  do  so,  by  giving  the  special 
mortgage,  on  the  right  to  give  which  she  ar- 
gues to  her  conclusions.  As  matters  stand, 
we  are  not  authorized  so  to  declare,  nor  was 
the  district  judge.  Stafford  v.  Villain,  10  La. 
329;  Fleetwood  v.  Bordls,  19  La.  Ann.  56. 
For  the  reasons  herein  assigned  it  is  hereby 
ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be,  and  the  same  is 
hereby,  annulled,  avoided,  and  reversed,  and 
it  is  now  ordered,  adjudged,  and  decreed  tliat 
plaintiff's  demand  be,  and  the  same  is  here- 
by, rejected,  at  her  costs. 


(It  Uu  Ann.  88» 
UUKLBT  v.  SOUTHERN  EXP.  CO.  et  al. 

(No.  11,225.)' 
(Supreme  CJonrt  of  Louisiana.     May  15,  1883.) 

Action  to  Rbcx>vek  Lottirt  Ticket  —  DErsNSB 
or  iLixauATt  or  TraN8a.ctioi! — ^Evidbmcb. 

1.  The  facts  of  the  case  are  fully  dis- 
cussed, and  tlie  findings  of  the  district  judge 
approved. 

2.  The  defense  that  plaintiff  acquired  the 
lotteiT  ticket  involved  under  a  contract  of  sale 
reprobated  by  the  law  of  Massachusetts  was 
not  alleged  in  the  pleadinsrs,  and  is  not  sus- 
tained by  any  proof  of  Massachusetts  law; 
and,  moreover,  even  If  originating  In  a  repro- 
bated transaction,  the  transaction  is  completed, 
and  the  results  folly  accomplished,  and  th» 
defendant  is  soch  a  particeps  crimiius  as  can- 
not avail  himself  of  such  a  defense,  under  the 
doctrine  of  Brooks  v.  Martin,  2  Wall.  80,  and 
Antoine  t.  Smith,  4  South.  Rep.  321,  H  Ia. 
Ann.  567. 

(Syllabus  by  the  Court) 

Appeal  from  dvil  district  court,  pariah  of 
Orleans;    Frederick  D.  King,  Judge. 

Action  by  Charles  P.  Hurley  against  the 
Southern  Express  (Tompany,  George  B.  Un- 

•Keh^arlDg  refused  May  27,  1893. 
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derwood,  and  others.  Plaintiff  had  Judg- 
ment, and  defendants  Underwood  and  an- 
other appeal    Affirmed. 

L.  G.  Qulntero  and  Caegg  &  Thorpe,  for 
appellants  Underwood  et  al.  Rouse  &  Qrant, 
for  appellee. 

PBNNEB,  J.  Thte  snlt  was  bronght  by 
Gbaries  P.  Hnrley,  of  Boston,  Mass.,  against 
the  Soathem  Express  Company,  the  Loul- 
elana  State  Lottery  Company,  and  GJeorge 
E.  Underwood,  also  of  Boston,  this  last 
named  being  made  party  to  the  suit  by 
amended  petition.  The  petition  sets  forth 
that  Hmrley  Is  the  owner  of  one-flfth  part 
of  tldcet  No.  43,807  of  the  Louisiana  State 
Lottery  Company,  for  the  monthly  drawing 
of  July  12,  1892;  that  It  Is  entlUed  by  said 
drawing  to  $15,000,  and  Is  hi  possession  of 
the  express  company  for  collection,  without 
title,— and  prays  for  judgment  of  possession 
and  ownership  of  said  ticket  against  the 
express  company  and  Underwood,  and  mon- 
ey judgment  against  the  lottery  company  of 
$15,000.  Upon  affidavit  and  bond  the  ticket 
was  sequestered  in  the  hands  of  the  express 
company,  and  Is  In  the  custody  of  the  civil 
sheriff  of  Orleans.  The  express  company 
answered  that  it  held  the  ticket  for  collec- 
tion for  account  of  Underwood,  and  was 
Interested  only  as  stakeholder.  The  lottery 
compai^  answered  that  the  ownership  of 
tite  ticket  was  in  dispute,  and  it  stood  ready 
to  i>ay  the  money  to  the  party  to  whom 
sach  ownership  should  be  finally  adjudged. 
Underwood  answered  that  he  received  the 
ticket  from  James  W.  Sullivan,  of  Boston, 
its  true  owner,  as  whose  agent  he  lodged  It 
with  the  express  company  for  collection. 
He  prayed  Judgment  rejecting  plaintiff's  de- 
mand, and.  In  reconvention,  for  damages. 
The  demand  in  reconvention  was  with- 
drawn, with  leave  to  sue  for  damages  on 
the  sequestration  bond.  The  evidence  was' 
submitted  to  the  judge  of  the  district  court, 
and  judgment  was  rendered  In  favor  of 
plaintiff.  George  B.  Underwood,  the  titular 
defendant,  and  James  W.  Sullivan,  the' real 
defendant,  prosecute  this  appeal. 

The  case  presents  a  c(mfllct  of  evidence, 
80  Irreconcilable  as  to  leave  no  doubt  that 
there  is  a  fraudulent  conspiracy  between 
one  of  the  parties  and  his  witnesses  to  rob 
the  other  of  this  wmmng  lottery  tidiet  If 
Hurley  and  his  witnesses  are  not  lying  con- 
spirators, SuUlvan  and  his  witnesses  are 
undoubtedly  such,  and  vice  versa.  The 
question  is,  which  are  the  guilty  perjnrere? 
The  testimony  of  Hurley  and  Sullivan  and 
that  of  Pltzpatrlck  and  Underwood  was 
taken  In  open  court,  and  the  Judge  saw  and 
heard  them  testify.  The  other  material  tes- 
timony was  taken  under  commission.  The 
judge  weighed  the  testimony,  and  sums  up 
his  conclusions  as  follows:  "James  W.  Sul- 
livan and  George  B.  Underwood  contradict 
eadi  other  on  three  material  fiicta  in  tSOa 


case,  about  which  they  could  not  be  mis- 
taken. Their  manner  upon  the  witness 
stand,  the  narrative  they  relate,  and  the  way 
they  related  it,— contradicted  as  It  Is  by 
Hurley,  Donahoe,  and  Mr.  M.  J.  Llnnehan,— 
convince  the  court  that  their  testimony  Is  not 
only  untrue,  but  given,  In  conjunction  with 
that  of  Daniel  J.  Tilnnehsn,  to  carry  out  a 
conspiracy  to  steal  the  lottery  ticket  sued 
for  In  this  case  from  the  plaintiff,  and  to 
collect  the  prize  payable  on  its  presentation, 
and  that  It  Is  therefore  the  result  of  fraud 
and  collusion.  The  testimony  of  Whlcher 
is  laconic,  evasive,  and  therefore  unreliable. 
Arthur  Saucier,  a  waiter  in  the  liquor  sa- 
loon In  which  Sullivan  and  D.  J.  Llnnehan 
work,  was  evidently  the  tool  they  used  to 
steal  the  ticket,  and  his  evidence  is  point- 
edly contradicted  by  Hurley,  Donahoe,  and 
M.  J.  Llnnehan.  The  court  Is  convinced 
that  Charles  P.  Hurley  told  the  truth  on  the 
witness  stand.  He  Is  corroborated  by  Don- 
ahoe and  Michael  J.  Llnnehan,— two  disin- 
terested witnesses.  In  different  occupattons 
from  that  puraued  by  plaintiff  and  defend- 
ant He  is  corroborated  by  his  own  acts 
when  he  discovered  the  fraud  that  had  been 
perpetrated  upon  him.  He  is  corroborated 
by  the  suspicious  acts  and  conduct  of  Sulli- 
van and  of  Underwood,  Sullivan's  brother-in- 
law  and  witness.  He  is  corroborated  by  the 
appearance  and  condition  of  the  lottery  tide- 
ets  offered  in  evidence,  and,  further,  he  is 
corroborated  by  all  the  facts  proved,  and  the 
circumstances  surrounding  the  case.  The 
court  therefore  finds  from  the  testimony 
that  Charles  P.  Hurley  Is  owner  of  the  lot- 
tery ticket.  No.  43,807,  sued  for  In  this  case, 
having  purchased  it  from  Daniel  J.  Llnne- 
han on  the  9th  of  July,  1892;  that  It  was 
In  his  possession  until  the  afternoon  of  July 
16th,  when  It  was  obtained  from  him  on  the 
pretext  of  comparing  it  with  the  prize  list, 
by  a  fraud  conceived  and  planned  by  Sulli- 
van and  Daniel  J.  Llnnehan,  and  carried 
Into  execution  by  them,  with  the  aid  of  Ar- 
thur Saucier,  thdr  tool,  after  they  Imew 
that  said  ticket  had  drawn  a  prize." 

Without  exaggerating  the  weight  naturally 
and  JTlstly  due  to  these  findings  of  the  dis- 
trict judge,  our  patient  study  of  the  volu- 
minous testimony  has  only  served  to  con- 
firm them.  Hurley's  story  may  be  condensed 
as  follows:  That  on  July  9th  he  bought  the 
ticket,  No.  43,807,  from  Daniel  J.  Llnnehan, 
—an  old  friend  and  acquaintance;  that  he 
folded  the  ticket,  and  put  It  in  the  fob  podcet 
of  his  trousers;  that  he  went  to  New  Hamp- 
shire on  his  annual  vacation,  carrying  the 
ticket  in  his  pocket;  that  he  returned  to 
Boston  on  Saturday,  July  16th;  that,  on  that 
afternoon.  Saucier,  a  waiter  In  the  saloon 
where  D.  J.  Llnnehan  and  Sullivan  were 
employed,  came  to  him,  and  said  that  Llnne- 
han had  sent  to  get  the  ticket,  to  compare 
it  with  the  lottery  list,  and  see  If  It  had 
drawn  a  prize;  that  he  took  the  ticket  out 
off  his  podtet,  tore  a  piece  of  paper  out  of 
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a  blank  book,  and,  in  tlie  presence  of  M.  J. 
Linnehan  and  Donahoe,  wrote  on  the  paper 
the  number  of  the  ticket,— 43,807,— and  then 
banded  the  ticket  to  Saucier,  with  directions 
to  bring  It  back;  that  on  the  following  Mon- 
day morning  he  saw  a  list  of  the  Louisiana 
lottery  drawing,  which  had  taken  place  on 
July  12th,  and,  toidng  out  the  paper  on  which 
ho  had  lnscrll)ed  the  number  of  his  ticket, 
discovered  that  it  had  drawn  one-fifth  of  the 
capital  prize,  amounting  to  $15,000;  that  he 
immediately  went  to  D.  J.  Linnehan,  at  En- 
gelhart's  saloon,  and  demanded  his  ticket; 
that  Linnehan  said  he  had  given  It  to  Sulli- 
van; that  when  asked  wbiy  he  had  done  so 
he  said  he  had  got  it  from  Sullivan,  and  had 
not  paid  him  foi  It;  that  shortly  afterwards 
he  met  Sullivan,  and  demanded  the  ticket, 
who  made  denials  and  excuses  which  need 
not  be  repeated;  that  he  then  went  to  the 
office  of  the  lottery  agent,  was  informed 
that  Sullivan  had  presented  the  ticket,  and 
was  advised  to  telegraph,  and  stop  payment 
of  the  ticket,  which  was  done,  and  this  suit 
was  brought.  Now,  most  of  the  facts  stated 
by  Hurley  are  admitted  by  defendants'  wit- 
nesses. They  do  not  deny  that  he  bought  a 
ticket  from  D.  J.  Linnehan;  that  he  did  go 
to  New  Hampshire;  that  he  returned  on  the 
16th;  that  on  that  day  Saucier  was  sent  for 
the  ticket,  and  received  It  from  Hurley,  and 
gave  It  to  D.  J.  Linnehan;  that  on  Monday 
morning  Hurley  called  on  Linnehan  for  his 
ticket,  claiming  that  it  had  won  the  prize; 
and  that  he  afterwards  called  on  Sullivan, 
and  demanded  the  ticket  that  he  had  got 
from  Linnetmn.  The  appearance  of  the  tick- 
et, wUch  is  produced  In  the  original,  corrob- 
orates Hurley's  statement  that  it  had  been 
folded  and  carried  In  his  fob  pocket  for  sev- 
eral days,  and  we  are  most  unfavorably  im- 
pressed with  Sullivan's  statement,  made  after 
Hurley  had  testified,  that  he  (Sullivan)  had 
folded  the  ticket,  and  carried  It  In  his  fob 
pocket  for  several  days.  Hurley's  statement 
as  to  bis  interview  with  the  messenger. 
Saucier,  and  particularly  as  to  his  having 
copied  the  number  of  the  ticket  on  a  paper, 
is  confirmed  by  the  evidence  of  M.  3.  linne- 
han and  Donahoe.  It  is  infinitely  more  rea- 
sonable and  natural  than  that  given  by  Sau- 
cier, which  Is,  on  its  face,  almost  Incredible; 
and,  moreover,  the  message  which  he  says 
he  delivered  from  Liinnehan  is  entirely  dif- 
ferent from  that  which  Linnehan  says  he 
sent  Hurley's  talUng  down  the  number  of 
his  ticket  l>efore  delivering  it  to  this  Irre- 
sponsible messenger  certainly  accords  with 
the  commonest  dictates  of  prudence.  It  is 
further  confirmed  by  another  undisputed  and 
dgnificant  fact,— that  on  Monday  morning, 
after  seeing  the  prize  list,  he  knew  and 
claimed  that  his  ticket  had  won  the  prize. 
How  did  he  know  that.  If  he  had  not  pre- 
served the  number  of  the  ticket?  Linnehan 
denies  that  he  told  Hurley  that  he  had  given 
the  ticket  to  Sullivan,  yet  Sullivan  admits 
that  shortly  afterwards  Hurley  demanded  of 


him  the  ticket  which  he  had  got  from  Lin- 
nehan. Why  should  Hurley  have  applied  to 
Sullivan,  If  Linnehan  had  not  told  him  that 
he  had  given  It  to  Sullivan?  Linnehan  claims 
that  the  ticket  which  he  sold  to  Hurley,  and 
received  back  from  him,  was  one  of  ten  tliat 
he  had  taken  from  the  ticket  dealer,  Whicher, 
and  was  returned  to  Whicher  as  unpaid  for. 
But  Whicher,  though  he  testifies  for  defend- 
ants, and  tells  all  about  tickets  that  he  sold 
to  Sullivan,  does  not  say  a  word  about  hav- 
ing given  any  tickets  to  Linnehan,  or  having 
received  back  any  from  him.  Indeed,  one  of 
the  most  significant  facts  against  defendants' 
testimony  Is  the  entire  failure  to  Identify  or 
accotmt  for  the  ticket  which  It  is  admitted 
was  sold  to  Hurley,  and  received  back  from 
him.  We  agree  with  the  district  Judge  that 
Hurley's  story  is  in  harmony  with  every  nn- 
dlsputed  and  ind^endent  fact  in  the  case. 
On  the  contrary,  the  testimony  of  Sullivan 
and  his  witnesses  arouses  suspicion  at  every 
step.  In  the  first  place,  they  admit  that 
they  knew  the  result  of  the  drawing  on  the 
14th  or  15th  of  July,  and  that  the  ticket  No. 
43,807  had  won,  and  claim  that  It  was  then 
in  Sullivan's  possession.  If  that  be  true, 
there  does  not  seem  to  be  any  adequate  mo- 
tive for  the  promptness  with  which  the  mes- 
senger was  sent  after  Hurley's  worthless 
ticket  immediately  after  his  return  on  the 
16th,  or,  at  least,  none  comparable  in  ade- 
quacy with  that  which  would  have  resulted 
from  a  knowledge  that  Hurley's  ticket  was 
a  winner.  In  the  next  place,  it  Is  not  alto- 
gether natural  that,  with  knowledge  that  Sul- 
livan held  the  winning  ticket  on  the  14th  or 
until,  he  did  not  approach  the  lottery  agent 
until  the  18th,— the  first  business  day  after 
Hurley's  ticket  was  returned.  The  anxiety 
to  get  the  agent  to  cash  the  ticket  at  a  dis- 
coimt,  and  the  instant  forwarding  of  the 
ticket  by  express  in  the  name  of  Underwood 
instead  of  Iiis  own,  are  also  suspldous  cir- 
cumstances. It  is  difficult  to  define  very  ac- 
curately the  reasons  which  produce  oa  the 
mind  the  Impression  of  vraisemblance,  or  the 
reverse,  in  the  estimate  of  testimony,  oral  or 
written.  We  might  extend  our  analysis  and 
criticism  of  the  testimony  in  this  case,  and 
exhibit  additional  grounds  for  our  concur- 
rence with  the  district  judge,  bat  it  would 
only  incumber  the  pages  of  our  Reports, 
without  profit  to  any  one.  It  is  claimed  that 
we  should  not  convict  a  party  and  his  wit- 
nesses of  criminal  fraud  and  conspiracy  with- 
out the  clearest  proof;  but  the  stress  of  that 
proposition,  in  this  case,  ia  relieved  by  the 
inevitab\,e  alternative  presented  to  us,  of 
pronouncing  such  a  sentence  upon  one  parl^ 
or  the  other.  It  is  urged  that  Sullivan's  pos- 
session of  the  ticket  affords  too  strong  a 
presumption  of  his  titie  to  be  overcome  with- 
out the  strongest  proof,  but  In  this  case  we 
consider  his  possession  so  accounted  for  as  to 
be  quite  as  consistent  with  Hurley's  titie  aa 
with  his  own.  His  possession  lias  no  bearing 
on  the  question  of  title.   Its  only  effect  is 
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to  place  Hurley  under  the  necessity  of  be- 
coming plaintiff,  and  thereby  aasumlng  the 
burden  at  proof.  He  has  discharged  this 
burden  In  a  manner  wliich  conylnced  the 
Judge  a  quo,  and  satlsfles  our  own  minds. 

An  attempt  is  made  in  this  court  to  impugn 
plaintiff's  right  to  stand  in  Judgment  on  the 
ground  that  he  is  seeldng  to  recover  property 
acquired  by  liim  under  a  contract  of  sale  of 
a  lottery  ticket  made  In  Massachusetts,  and 
in  Tiolation  of  the  law  of  that  state.  No 
such  defense  was  set  up  in  the  pleadings, 
and  no  proof  is  made  of  the  law  of  Massa- 
chusetts. Until  the  expiration  of  Its  charter 
the  Iioalslaiia  Lottery  Company  Is  author- 
ized by  the  constitution  and  laws  of  the 
«tate  to  issue  lottery  tickets,  and  dealing 
therein  is  within  the  protection  of  the  law. 
If  the  law  of  Massachusetts  is  different,  tliat 
should  have  been  alleged  and  proved.  We 
think.  In  any  case,  defendant  would  fail  In 
such  a  defense  under  the  principles  laid 
down  in  Brooks  v.  Martin,  2  Wall.  80,  and  In 
Antoine  t.  Smith,  40  Ia.  Ann.  567,  4  South. 
Rep.  321.  The  transaction,  even  if  repro- 
bated, la  complete,  and  the  results  fuUy  ac- 
complished, and  it  does  not  lie  in  the  mouth 
of  one  of  two  parties  equally  gnUty  to  set 
up  such  a  defense  against  the  title  of  the 
other.  See,  also,  Gipson  v.  Knard,  (Ala.)  11 
South.  Bep.  482.    Judgment  affirmed. 


(4S  Uu  Ann.  960) 

STATE  ex  rel.  CITY  OF  NEW  OROJANS 
V,    JUDGE   OP   TWENTY-FIRST  JUDI- 
CIAIi  DIST.    (No.  114297.) 
(Supreme  Court  of  Louisiana.     May  22,  1893.) 
Cebtiorabi— When  Lies. 

1.  It  is  no  longer  an  open  question  that 
certiorari  can  only  be  resorted  to  when  pro- 
ceedings are  absofntely  null. 

2.  It  cannot  be  made  use  of  as  a  substi- 
tnte  for  a  motion  to  dismiss  an  appeal  antece- 
dent to  the  retnm  day  thereof. 

(Syllabaa  by  the  Conrt) 

Original  application  in  the  name  of  the 
state,  at  the  relation  of  the  city  of  New  Or- 
leans, for  certiorari  to  the  Judge  of  the  twen- 
ty-flrst  Judicial  district,  parish  of  St  John 
the  Baptist.    Application  denied. 

J.  li.  Bradford,  for  relator.  William  S. 
Benedict  and  Boliert  O.  Dogue,  for  respond- 
ent 

WATKINS,  J.  The  following  are  the 
grounds  on  which  relator  claims  relief  at  our 
hands,  viz.:  "John  McDonogh,  Jr.,  and  Jo- 
seph Soniat  Dufossat  Jr.,  on  August  27, 
1841,  brought  suit  No.  20,505  in  the  first  dis- 
trict court  in  the  parish  of  Orleans  against 
Alexis  Fontenot  Jean  Pierre  Fontenot  Joa- 
chim Fontenot  Eeine  Fontenot  (widow'  of 
Alexis  Millet)  Justine  Fontenot  (wife  of 
Jean  Batiste  Audlsson,)  and  Felix  Becnel,  for 
slauder  of  their  title  to  lands  In  St  John  the 
BaptlBt  parish,  held  in  indivlslon,— one-third 
by  McDono^  and  two-thirds  by  Soniat  Du- 


fossat The  defendants  were  duly  dted,  but 
before  answer  the  case  was  removed  by  New 
Orleans  and  Dufossat  under  an  act  of  the 
legislature,  to  the  district  court  for  St  John 
the  Baptist  parish,  by  supplemental  petition 
filed  therein  July  11,  1859,  alleging  that  since 
the  fiUng  of  the  original  petition  in  1841  Mc- 
Donogh iiad  died  testate,  and  tliat  New  Or- 
leans had  succeeded  to  his  rights,  and  also 
that  Joseph  Le  Bourgeoise  and  Felix  Becnel 
tiad  succeeded  to  the  claims  and  pretensions 
of  the  original  defendants,  and  praying  cita- 
tion against  them,  etc.  They  were  dted  in 
1859,  but  no  answers  or  excegtions  were 
filed,  no  defaults  taken,  or  other  proceedings 
had,  and  the  cause  was  regularly  continued, 
and  stood  so  until  February  20,  1892,  when 
New  Orieans  filed  a  supplemental  petition  al- 
leging the  death  of  Dufossat  leaving  a  large 
number  of  unimown  heirs;  that  the  claims 
and  pretensions  of  Becnel  and  Le  Bourgeoise 
In  the  lands  had  vested  in  Joseph  L.  Le 
Bourgeoise,  Jr.,  residing  in  St  John  the  Bap- 
tist parish,  who  continued  to  slander  Hie  tittle 
of  plaintiff,  and  refused  and  faUed  to  bring 
■Hit  to  try  the  same,  ete.,— praying  for  serv- 
ice upon  him,  Le  Bourgeoise,  Jr.,  and  for 
Judgment  on  title,  and  for  damages,  etc.  He 
was  dted,  and  in  due  time  filed  exceptions 
and  answer,  and  from  time  to  time  certain 
other  persons,  alleging  themselves  heirs  or 
other  representatives  of  the  original  defend- 
ants, came  in  voluntarily  as  defendants,  and 
filed  exceptions  and  answers.  This  Jactita- 
tion suit  is  yet  untried,  and  Is  now  No.  713 
of  the  docket  of  the  twenty-first  Judicial 
district  court  for  St  John  the  Baptist 
March  2,  1892,  New  Orleans  brought  suit 
against  all  the  heirs  of  Dufossat  for  par- 
tition of  the  same  lands  in  the  district 
court  for  St  John  the  Baptist  parish,  then 
twenty-dxth  district  under  the  number  474, 
but  when  the  district  was  changed  to  No. 
21,  the  docket  number  became  40.  The  title  of 
defendants  to  an  undivided  two-thirds  of  the 
lands  was  admitted,  petitioner's  own  right  to 
an  undivided  third  was  alleged,  and  partition 
by  sale  prayed.  The  defendants  were  all  dt- 
ed, and  after  several  supplemental  petitions 
were  filed  for  appointment  of  curators  ad 
hoc,  etc.,  all  answered,  admitting  plaintiff's 
title  to  one-third,  and  taking  issue  only  on 
the  mode  of  partition.  The  case  was  regular- 
ly tried  March  24, 1893,  and,  after  taking  tes- 
timony as  to  the  proper  mode  of  partition, 
the  court,  in  proceeding  to  Judgrment  was  in- 
terrupted by  an  attorney  at  law  who  repre- 
sented Mr.  Joseph  L.  Le  Bourgeoise,  Jr.,  then 
also  present  in  court  and  reaA  to  the  court 
and  coimsel  for  the  parties  a  'protest'  alleg- 
ing the  protestant  was  one  of  the  defendants 
in  suit  No.  713,  and  protesting  against  fur- 
ther proceedings  In  the  partition  suit  imtil  all 
parties  therein  made  themselves  parties 
plaintiff  in  suit  No.  713,  and  until  aU  the  de- 
fendants In  said  suit  No.  718  were  made  de- 
fendants in  the  partition  suit  On  oral  objec- 
tion by  counsel  for  plaintiffs  and  defendants 


Digitized  by 


Google 


182 


SOUTHEBK  BEPOBTEB,  YoL.  18. 


(I* 


in  Bolt  Na  40;  tiie  conrt  refiued  to  allow  the 
protest  to  be  filed,  or  to  consider  the  game, 
or  make  it  a  part  of  the  record  In  same,  on 
the  ground  that  protestant  had  not  alleged 
any  Interest  In  the  partition  salt,  or  asked 
any  order  In  the  premises.  To  tills  mllng 
protestant  filed  his  bill  of  exceptions,  and 
the  conrt  pronounced  and  signed  judgment 
on  the  issues  made  in  suit  No.  40,  decreeing 
the  partition  by  sale,  and  mailing  the  usual 
orders  for  the  execution  of  the  Judgment. 
Thereupon  the  protestant  moved  the  ooiurt 
for  an  order  of  suspenslye  appeal  to  the  su- 
preme coiyt,  and  the  same  was  granted  In- 
stanter,  on  a  bond  for  costs,  in  the  sum  of 
9200,  the  return  day  being  fixed  on  the  3d 
Monday  in  January,  1884.  No  other  steps 
hare  been  taken  In  tlie  district  court,  and  the 
Judgment  In  partition  remains  Inoperative. 
On  May  6,  1893,  New  Orleans  filed  her  petk 
tlon  In  this  court  for  a  writ  of  certiorari  to 
the  Judge  of  the  twenty-first  Judicial  district 
court  for  St  John  the  Baptist,  and  on  May 
6th  tUe  same  Issued,  returnable  the  11th  of 
May.  The  prayer  of  the  petition  is  that  the 
record  in  the  partition  suit  No.  40  may  be  cer- 
tified and  sent  up,  in  order  that  the  validity 
of  the  proceedings  may  be  inquired  into  and 
determined,  and  the  order  of  appeal  be  de- 
clared illegal,  and  the  appeal  dismissed,  and 
tor  costs." 

The  respondrat  Judge  returned  that  the 
protest  of  Joseph  L.  Le  Bourgeolse,  Jr.,  re- 
ferred to  by  the  relator,  was  prepared  and 
read  by  bis  counsel  as  soon  as  the  partition 
anit  was.  called  for  trial,  as  stated  in  the  bill 
of  exceptions,  and  not,  as  stated  by  the  re- 
lator, after  the  testimony  and  argument  had 
been  heard.  He  admits  tliat  a  third  person, 
not  party  to  the  original  suit,  filed,  in  open 
court,  a  motion  for  a  suspensive  appeal  from 
the  Judgment  rendered  In  the  partition  suit, 
and  that  he  granted  the  appeal,  returnable 
on  the  proper  return  day  to  this  court,  which 
ti  the  proper  appellate  tribunal,  conditioned 
upon  the  appelant  furnishing  bond.  He  fur- 
ther represents  that  he  granted  the  appeal 
under  and  In  conformity  to  the  provisions  of 
artide  671  of  the  Code  of  Practice,  as  he  was 
bound  to  do;  that  his  court  bad  Jurisdiction 
of  the  parties  and  of  the  subject-matter  of 
the  partition  suit;  tl>at  the  appeal  has  been 
perfected,  and  that  his  action  in  the  premises 
is  not  open  to  review  by  certiorari  He  fur- 
ther shows  that  certiorari  cannot  be  sabsti- 
tuted  for  a  motion  to  <<»«"'«—  the  appeal  in 
question  antecedent  to  the  return  day  there- 
of. 

There  is  no  escape  from  the  conclusive 
force  of  the  reasons  assigned  by  the  respond- 
ent Judge.  In  State  v.  Blley,  43  La.  Ann. 
177,  8  Sooth.  Bep.  588,  the  court  said:  "It  is 
no  longer  an  open  question  that  'certiorari' 
can  only  be  resorted  to  when  proceedings  are 
absolutely  nulL  State  ▼.  Koenlg,  38  La.  Ann. 
778,  2  South.  Bep.  BS8;  State  v.  Judge,  32 
La.  Ann.  1222."  Hie  only  purpose  of  the 
writ  Is  to  test  the  validity  of  the  proceedings 


of  another  court  eztrlnslcally.  Code  Pr.  aitn. 
856,  857.  The  case  brought  is  an  appealable 
one,  and  the  relator's  complaint  is  that  it  baa 
been  appealed  to  tills  court,  but  improperly. 
The  orderly  and  proper  course  for  relator  to 
have  pursued  was  to  await  action  in  this 
court  on  the  appeal  It  lias  mistaken  its  reme- 
dy. It  is  therefore  ordered  and  decreed  that 
the  demand  of  relator  for  certiorari  lie  reject- 
ed at  his  costs,  and  the  restraining  order  be 
set  aside. 

(45  La.  Aoa.  •») 
HOGHKS  V.  MURDOOK  et  al.  (No.  114543.) 
(Supreme  Conrt  of  Loniiiana.  May  16,  1893.) 
FLBi.DiNas — Intbbpbitation — LsoieL&TivB  Ponr- 

EltS  —  IiBQITIXATION     or    CBILDBBM  •—  VSSTSD 

KiesTS. 

1.  When,  by  subsequent  order  of  court  im- 
perfections in  a  transcript  are  cured,  a  pending 
motion  to  diamlss  will  lie  overruled  as  matter  of 
course. 

2.  Up  to  Judgment  the  pleadings  are  taken 
most  strongly  against  the  pleader,  and  un- 
known, nnrecited  facta  are  not  aaanmed  in  ilia 
favor. 

3.  The  legislature  of  a  state,  unlike  oon- 
gresB,  which  cannot  do  anything  which  the  fed- 
eral constitntion  does  not  authorize,  may  do 
everything  which  the  state  constitution  doe* 
not  prohibit,  and  constitutional  proUbitions  are 
not  enlarged  by  construction  iieyond  their 
terma. 

4.  Article  113  of  the  eonstitntion  of  1868. 

f>rohibiting  the  adoption  of  children  bv  special 
egislative  act,  does  not  proiiibit  legitimation 
by  such  an  act  The  two  subjects  are  separate 
and  distinct 

6.  No  one  can  be  said  to  haye  any  vested 
right  in  any  existing  legal  capacity,  in  reference 
to  any  future  contract  or  advantage  to  result 
from  that  capacity.  He  who  to-day  is  l>y  law 
a  farced  heir,  in  expectancy,  may  to-morrow, 
by  a  new  law.  be  declared  liable  to  lie  disin- 
herited by  will,  or  incapable  even  of  succeeding 
ab  intestate.  It  may  lie  assumed,  as  a  general 
mle,  that  the  mere  capacity  or  incapacity  of 
particular  classes  of  persons  to  contract  or  to 
inherit  depends  upon  the  legislative  wllL 
(Syllabns  by  the  CourtJ 

Appeal  from  civil  district  court,  parish  at 
Orleans;  Francis  A.  Monroe,  Judge. 

Action  by  M.  O.  Hughes  against  Myra  O. 
Murdock  and  others.  Judgment  from  which 
A.  J.  Thomas  appeals. 

James  Wilkinson,  for  appellant  J.  F. 
Blair,  for  appellees. 


(« IM.  Ann.  «u) 

OUMNINO  ORAVBL  CO.  v.  CITY  OF  NEW 

0BLBAN8.    (No.   11,252.) 

(Supreme  Court  of  Louisiana.    April  10,  1883.) 

Btbbbt  Faviito — Uatbkial— RsTBCTioH  OF  Bms— 

RioHT  or  CkmsoiL. 

1.  The  city  eotmcil  of  New  Orleans  has  the 
tight  to  designate  the  material  with  which  a 
street  may  lie  paved. 

2.  The  city  charter  requires  that  the  fur- 
nishing of  material  for  public  works  adiail  be 
given  to  the  lowest  bidder,  but  there  is  a  pro- 
viso tiiat  the  council  may  reject  any  and  all 
bids.  This  proviso  in  the  charter  was  to  obtain 
the  material  and  the  work  at  the  lowest  possi- 
ble  cost   to   the   taxpayer,    after   eompetitiin 
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among  bidders:  and  the  proviso  was  Intended 
for  the  same  publir  Interest,  to  protect  the  tar- 
payer  from  imiMsition,  and,  while  Inviting  com- 
petition, to  secure  good  material,  and  responsi- 
ble contractors. 

3.  While  the  city  council  would  not  be  Jus- 
tified, and  the  courts  would  intervene  to  protect 
the  taxpayer  in  such  event,  to  arbitrarily  reject 
a  bid.  and  thus  defeat  the  object  to  be  attained 
by  competition,  it  is  vested  with  a  certain  discre- 
tion in  rejecting  bids,  which  will  not  be  con* 
trolled,  when  exercised  with  prudence,  in  the 
public  interest 
(SrlliLbus  by  the  Court.) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Suit  b7  the  Gunning  Gravel  Company 
against  the  city  of  New  Orleans.  Judgment 
for  defendant    Plaintiff  appeals.   Affirmed. 

B.  M.  Hudson  and  GUmore  &  Baldwin, 
for  appellant  E.  A.  O'SulUvan,  tor  appellee. 
Fanar,  Jonas  &  Kruttschnitt,  as  amid 
curiae. 

McESKRY,  J.  Under  speolflcatloiis  sub- 
mitted to  it  by  tlie  city  engineer,  the  city 
council  of  New  Orieans,  by  ordinance,  di- 
rected the  comptroller  to  advertise  for 
sealed  prc^osals  for  the  paving  of  the  wood 
side  of  St  Charles  street  from  Its  intersec- 
tion with  Louisiana  avenue  to  the  terminus 
of  the  present  pavement,  on  the  river  side 
of  St  Cliarles  avenue,  with  Roeetta  or  Hos- 
klna  gmveL  On  the  26th  day  of  October, 
1892,  the  comptroller  advertised  for  sealed 
proposals,  as  directed  by  the  city  council, 
to  be  received  at  his  office  until  the  hour 
of  12  M.  on  Wednesday,  November  2,  1892. 
The  advertls^nent  required  a  deposit  of  $50, 
and  a  certificate  of  said  deposit  to  accom- 
pany each  bid.  On  tlie  day,  November  2, 
1802;  before  the  hour  of  12  M.,— the  limit 
when  said  sealed  proposals  were  to  be  re- 
ceiTed,— the  plaintiff,  a  foreign  corporation, 
domiciled  tn  the  city  of  Ylcksbnrg,  state  of 
Hlaaisslppi,  owner  of  beds  of  gravel  in  said 
state,  having  previously  made  the  deposit 
of  $50,  presented  and  ffied  a  sealed  bid  for 
paving  said  St  Charles  street  in  accordance 
with  the  advartlsement  The  Bosetta  and 
Hosldiis  Gravel  Companies  also  presented 
bids.  The  plaintiff's  bid  was  the  lowest 
bat  was  rejected  by  the  dty  council,  and  the 
bid  of  the  Bosetta  Gravel  Company  accept- 
ed. Ibere  was  no  answer  ffied  by  the  dty 
on  the  rule  to  show  cause  why  an  injunction 
should  not  issue,  and  there  is  no  evidence 
in-liie  record,  other  than  that  of  fhi  exist- 
ence of  the  plaintiff  corporation,  the  bid, 
and  the  acts  of  the  council  and  the  comptrol- 
ler. There  was  judgment  for  the  dty,  and 
tiie  plaintiff  corporation  appealed.  We  are 
therefore  c<»ni)eUed  to  decide  this  case  main- 
ly upon  the  facts  alleged  by  plaintiff,  and 
the  (MQtelal  acts  of  the  dty  govemm«it 

We  infer  from  the  petition  tliat  the  Bo- 
setta, Hosktns,  and  Gunning  gravel  are 
about  of  the  same  quality,  and  that  the 
names  given  to  the  gravel  are  more  to  dis- 
tinguish the  several  companies  than  to  des- 


ignate any  particular  superiority  of  the 
graveL  They  are  not  patent  processes,  ex- 
clusively controlled  by  the  owners  of  the 
patent  which  would  exclude  c«npetlti(m. 
Ttej  are  natural  deposits,  and  there  is  noth- 
ing in  the  record  to  show  that  the  bidding 
was  intended  to  be  confined  to  the  two  com- 
panies  designated  In  the  resolution  of  the 
city  councU  and  the  cMnptroUer's  advertise- 
ment The  council  had  the  undoubted  right 
to  say  with  what  material  the  streets  should 
be  paved.  It  selected  the  Bosetta  or  Hos- 
Idns  gravel,  but  did  not  say  that  the  oom- 
ponies  owning  the  gravel  should  be  awarded 
the  contract  Other  persons  could  have  bid 
to  do  the  paving  with  this  material,  and 
there  Is  no  evidence  to  show  tliat  It  could 
not  be  itfooured  by  the  bidder  from  the 
companies  owning  the  material  The  dty 
charter  requires  that  the  fomlslilng  of  ma- 
terial for  public  wotkB  shall  be  given  to  the 
lowest  bidder,  bnt  there  is  a  proviso  Ihat 
the  council  may  reject  any  and  all  bids. 
This  proviso  In  the  charter  was  to  obtain 
the  work  and  material  at  the  least  possible 
cost  to  the  taxpayer,  after  competition;  and 
the  proviso  was  Intooded  for  the  same  pub- 
lic Interest  and  economy,  to  protect  the  tax- 
payer from  impoBiti(Hi,  and,  wlille  Inviting 
competition,  to  secure  good  material,  and  re- 
sponsible contractors.  While  the  dty  coundl 
would  not  be  justified,  and  the  courts  would 
Intervene  to  protect  the  taxpayer  In  such 
event  to  arbitrarily  reject  a  bid,  and  thus 
defeat  the  object  to  be  attained  by  compe- 
tition, it  is  vested  with  a  certain  discretion 
In  rejecting  bids,  which  will  not  be  con- 
trolled, when  exercised  with  prudence  in 
the-  public  interests.  In  rejecting  plaintiff's 
bid,  we  are  of  the  opinion  that  the  dty 
council  acted  with  prudence,  and  In  the  in- 
terest of  the  taxpayer,  to  get  material  which 
had  met  with  the  approval  of  the  taxpayers, 
and  to  obtain  a  responsiUe  contractor.  We 
presume  from  the  circumstances  of  the  case, 
and  the  absence  of  complaint  by  the  taxpay- 
ers of  New  Orleans,  althou^  there  Is  no 
direct  proof  of  the  fact,  that  the  two  rival 
companies— the  Bosetta  and  the  Hoe&Ins— . 
were  well-known  contractors  and  dealers  in 
gravel  in  the  city.  The  plaintiff  is  a  foreign 
corporation,  and  put  In  an  appearance  on 
ttie  last  day  on  which  bids  were  to  be  re- 
ceived. There  Is  no  evidence  that  It  had 
shown  that  the  gravel  owiMd  by  It  was 
equal  or  superior  to  that  of  the  Bosetta 
Gravel  Company,  or  that  it  had  given  any 
evidence  of  its  ability  to  do  ihe  paving  with 
skUl,  and  to  respond  in  damages  for  Inferior 
work.  The  statements  to  this  effect  arc 
ex  parte,  and  its  ability  to  do  the  work 
skillfully,  and  to  respond  In  damages,  is 
i^)eculative.   Judgment  afilrmed. 

On  Rehearing. 

(May  27,  1893.) 

NICHOLLS,  C.  J.    It  would  appear  from  an 
inspection  of  plalnttcrs  petition  that  it  C(Hir 
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talus  two  distinct  demands,  presented  In  tlie 
olternative.  On  averments  by  It  deemed  suf- 
fldrait  to  cany  with  them  the  nullity  of  the 
otdlnaaces  anthorlzlng  the  paving  of  St. 
Charles  avenue,  and  everything  done  there- 
under, plaintiff  prayed  that  those  ordinances, 
and  all  said  proceedings,  be  decreed  null  and 
void;  but,  anticipating  a  possible  adverse 
dedsloa  upon  this  demand,  it  sat  out  allega- 
tions of  a  different  character,  and  prayed 
that,  in  the  evrait  the  ordimmces  be  hdd 
valid,  then  In  that  event  the  coatntA  un- 
der the  ordinance  be  awarded  to  it  In  re- 
fusing plaintiff's  accompanying  prayer  for  an 
injunction  the  district  judge  aislgned  no 
special  reasons,  and  we  are  left  in  doubt  as 
to  tiie  groimds  up<xi  which  he  based  his  ac- 
ti<Hi.  The  opinion  which  we  liave  rendered 
In  the  case  shows  on  its  face  ttiat  we  passed 
by,  almost  uimoticed,  the  first  branch  of  the 
l>etitl<m,  and  went  directly  to  the  considera- 
tion ot  the  seomd.  It  was  perfectly  obvious 
to  us  ttiat  quoad  the  action  for  the  declara- 
tion of  the  nullity  of  the  ordinances  the 
plaintiff  had  no  standing  in  court  Xhu 
plaintiff  described  Itself  as  a  corporation 
organized  \mder  the  laws  of  Mississippi,  and 
Iiaving  its  domicile  at  Vicksburg.  It  did  not 
aver  it  was  doing  business  in  this  state,  that 
It  had  any  agent  here,  that  it  liad  any  pn^ 
erty  in  New  Orleans,  or  that  it  paid  a  dollar 
of  taxes  there;  and  it  is  quite  likely  that  tlie 
judge  of  division  B,  finding  no  allegation 
tending  to  show  any  legal  Interest  in  the 
plaintiff,  such  as  to  authorize  it  to  invoke 
the  nullity  yt  the  ordinance  in  question,  re- 
fused the  injunction  for  that  reason.  When 
this  court  reached  (as  it  did  reach)  itself  that 
conclusion,  the  effect  of  its  doing  so  was>  of 
course,  to  defeat  that  portion  of  plaintiff's 
demand,  Independently  of  any  question  of 
the  sufficiency,  otherwise,  of  plaintiff's  alle- 
gations as  to  the  nulUty  of  the  ordinances. 
As  throwing  the  plaintiff  out  of  court  on  the 
score  of  want  of  legal  interest  in  the  ques- 
tion would  leave  still  in  court  its  allegations 
tliat  the  ordinances  were  null,  the  logical  re- 
sult, in  view  of  that  fact,  would  have  au- 
thorized us,  under  the  pleadings,  to  entirely 
do  away  with  a  discussion  of  the  second 
branch  of  plaintiff's  petition.  Be  that  as  it 
may,  we  did  in  tact  discuss  it,  and  held  that 
the  district  judge  acted  correctly  in  refusing 
the  inJunctl<Ki.  In  discuesing  the  question  we 
took  it  up  in  the  order  and  on  the  "theory'' 
of  plaintiff's  petition,— that  the  first  branch 
of  the  case  had  been  examined  into,  and 
passed  t4>on  adversely  to  plaintiff's  views, 
and  that  it  was  before  us  as  one  where,  tbe 
ordinances  being  assumed  legal,  the  ri^ts  of 
the  parties  were  to  be  determined  on  other 
issues.  In  the  very  nature  of  things  arising 
from  a  discnarion  from  the  new  standpoint, 
the  court  had  to  do  away  with  every  hy- 
pothesis and  every  allegation  which  had  been 
urged,  or  could  have  been  urged,  on  the  first 
brandi  o<  the  case,  and  to  deal  with  matters 
M  being  (up  to  the  opening  of  the  bids)  in 


all  respects  legaL  It  was  only  at  that  point, 
and  from  that  point,  otir  discussion  began, 
on  the  hypothetical  premises  assumed,  of 
perfect  legality  in  all  things  prior  to  that 
time.  Taldng  up  plaintifF's  pleadings,  and 
dealing  vrith  them  as  applicable  to  the  sec- 
ond demand,  we  readied  the  conclusion  that 
It  was  impossible  for  the  district  judge  to 
have  ruled  otherwise  than  he  did.  In  the 
application  for  rehearing  filed  by  the  plain- 
tiff. It  falls  into  the  error  of  seeking  to  carry 
over,  and  make  available  for  the  second  or 
"contlug«it"  prayer,  allegations  which,  for 
the  purposes  of  that  prayer,  have  necessarily 
to  disappear. 

For  the  purposes  of  the  second  branch  of 
the  case,  we  have  to  "assume"  that  the  Ro- 
setta  Gravel  Company,  the  Hosklns  Gravel 
Company,  and  the  Gunning  Gravel  Company 
were  each  and  all  fairly  allowed  to  «iter 
into  free  competition  with  each  other  for  the 
paving  contract  under  a  valid  ordinance,  but 
that  tbe  Gunning  Gravel  Company's  bid  was 
the  lowest  bid  of  the  three,  and  yet,  in  spite 
of  that  fact,  and  its  ability  to  furnish  all 
necessary  security,  the  city  council  awarded 
the  contract  to  the  Rosetta  Gravel  Company, 
and  that  the  mayor  would  sign  the  contract, 
under  orders  from  the  council,  unless  re- 
strained by  injunction.  It  was  upon  this 
state  and  condition  of  tiie  pleadings,  and 
nothing  more,  that  we  were  called  upon  to 
say,  "on  the  face  of  the  papers,"  whether  the 
district  Judge  was  wrong  in  refusing  the  In- 
junction. The  opinion  which  we  have  ren- 
dered was  from  that  point  of  view.  Only  a 
few  days  since,  in  the  case  of  Hughes  v.  Mur- 
dock,  13  South.  Rep.  182,  we  cited  the  well- 
recognized  doctrine  in  pleading  that  up  to 
judgment  the  pleadings  will  be  taken  most 
strongly  against  the  pleader,  and  that  un- 
known, unredted  facts  would  not  be  as- 
sumed in  his  favor,  particularly  In  the  ia.ce 
of  an  adverse  ruling  of  the  district  judge», 
The  case  at  bar  foils,  directly  under  that 
principle.  The  plaintiff  asks  us  to  "assume," 
as  an  al)solutely  necessary  consequence  of  its 
l>eing  the  lowest  bidder  for  the  contract, 
that  it  should  be  awarded  to  him,  and  he 
nska  us  to  assume  that  fact  in  presence  of 
the  repeated  declaratlcxis  of  courts,  every- 
where, that  sworn  officers  will  be  presumed 
to  liave  done  their  duty,— certainly,  at  least, 
until  they  hare  been  "alleged"  to  have  done 
otherwise.  There  is  not  one  single  word  in 
plaintiff's  petition  accusing  the  common  coun- 
cil of  New  Orleans  with  having  acted  arbi- 
traiiiy,  fraudulently,  or  improperly,  in  any 
manner.  The  plaintiff  relies  upon  the  naked 
fact,  advanced  by  it,  that  its  bid  was  tba 
lowest,  and  that  its  material  was  equal  or 
superior  to  that  of  the  other  bidders,  and 
that  it  could  furnish  security.  We  are  left 
absolutely  in  the  dark  as  to  the  reasons  upon 
which  the  council  acted.  We  are  bound.  In 
the  absence  of  direct  charges  and  statements 
of  facts,  to  presume  that  their  acticHi  was 
honest  and  leg^    We  cannot  eke  out  a  case 


Digitized  by 


Google 


IM.) 


STATK  t>.  FOUBNET. 


185 


for  flie  idalntlff  by  biferenoeg  of  wrongdolngr, 
and  make  suspicloiui  and  conjectures  take 
the  place  of  aUegati(»8.  While  it  is  possible 
thezB  'was  such  wrongdoing,  Jt  might  also 
Trell  be  that  the  council  acted  after  a  very 
strict  examination  into  all  the  facta  and  cir- 
comstances  which  it  had  the  legal  right  to 
examine  Into,  In  order  to  determine  whether 
plalntlirB  bid  was  a  proper  one,  or  not,  and 
that  these  conclusions  thereon  are 'Justified 
and  right  It  may  well  be  that,  although  the 
plalntlir  "alleges"  his  ability  to  furnish  secur 
rity,  he  may,  in  fact,  never  have  tendered  it 
at  aU,  or  that  the  security  furnished  was  in- 
aufficlsit  Plaintiff's  petition  is  sUrait  on 
these  points.  If  the  councU  was  guilty  of 
wrongdoing,  plain tUF  should  have  directly 
so  alleged,  and  stated  facts  and  circum- 
stances to  show  in  what  way,  and  from  what 
cause,  that  wrongdoing  arose.  We  repeat 
here  what  we  said  In  the  Hughes  Case,— that 
when  a  plaintiff  selects  an  act  as  the  object 
of  his  attack  which  is  not  per  se  necessarily 
wrongful  and  illegal,  but  which  may  exist 
consistently  with  honesty,  fair  dealing,  and 
legality,  it  Is  the  duty  of  the  attacking  party 
to  set  out  specifically  the  facts  which  would 
give  to  the  act  an  illegal  or  wrongful  char- 
acter. Whatever  expressions  were  used  in 
our  opinion  to  the  effect  that  the  council  had 
acted  prudently  and  rightly  must  be  read 
and  construed  from  the  standpoint  and  from 
the  circumstances  under  which  they  were 
employed.  We  did  not  Intend  to  say,  as  a 
fact,  that  the  council  had  so  acted,  but  that 
for  the  purposes,  exclusively,  of  this  case,  as 
presently  placed  before  us,  we  were  bound  to 
assume  Utiey  bad  d<»ie  so.  The  fear  which 
plaintiff  oitertalns,  that  we  have  committed 
ourselves  to  holding  that  an  arbitrary  selec- 
tion by  a  common  council  of  three  or  four 
favored  Individuals,  to  whom,  and  to  no  oth- 
ers, it  would  extend  Invitations  to  give  In 
bids  for  ctmtracts,  or  to  a  selection  of  gravel 
at  any  partlcniar  point  or  locality,  under 
circumstances  such  as  to  make  the  bids.  In 
reality,  but  under  disguised  pretexts,  to  be 
nothing  more' or  less  than  the  bids  of  the 
particular  persons  owning  the  same,  or  that 
we  have  recognized  and  given  oar  sanction 
to  the  doctrine  that  a  common  council,  under 
a  grant  to  accept  or  reject  bids,  has  the  right 
to  arbitrarily  and  finally  reject  the  lowest 
bid,  or  to  accept  the  higher,  without  any 
facta  justifying  sudi  action.  Is  totally  un- 
founded. There  is  high  authority  for  hold- 
ing to  the  contrary.  In  the  case  of  People  t. 
Gleason,  25  N.  B.  Rep.  5,  the  court  of  appeals 
of  the  state  of  New  Tork  said:  "The  dalm 
Is  made  on  behalf  of  the  relator  that  there  Is 
a  conclusive  presumption  that  the  commcHi 
council  adjudicated  that  his  bid  was  that  ot 
tiie  lowest  responsible  bidder.  If  this  claim 
be  wdl  founded,  then  provisions  like  that 
above  quoted  [providing  that  ccmtracts 
should  be  let  to  the  lowest  bidder]  from  the 
city  diarter  are  of  little  use,  and  they  can 
always  be  effectually  disregarded  and  vio- 


lated. It  to  true  tbat  the  common  council, 
where  there  are  several  bidders,  have  Juris- 
dlcticm  to  determine  who  Is  the  lowest  re- 
sponsible bidder,  but  in  order  to  give  its 
action  any  legal  effect  it  ciost  exercise  its 
Jurisdiction,  and  make  a  determination  based 
aX)on  some  facts.  If  it  refuses  to  accept  thff 
lowest  bid  for  woric  or  supplies,  there 
must  be  some  facts  tending  to  show  that  it 
Is  not  that  of  a  responsible  bidder,  or  th^e 
must  be  at  least  some  pretense  to  that  ef- 
fect An  arbitrary  determination  by  such  a 
body  to  accept  the  highest  bid,  without 
any  facts  Justifying  it,  cannot  have  the  effect 
of  a  Judicial  determlnatlMi,  and  must  be  de- 
nounced as  a  palpable  vicdation  of  law."  It 
was  doubtless  the  inteatlon  of  the  plaintiff  to 
bring  this  case  within  the  doctrine  just  an- 
nounced, but  it  has  not  done  so  in  its  plead- 
ings, and  it  is  by  these  that  we  are  now 
testing  matters.     Behearing  refused. 


(4S  La.  Ana.  MQ 
STATE  ex  rel.  REID  v.  FOURNBT,  Judge. 

(No.  U.289.) 
(Supreme  Court  of  Louisiana.     May  22,  1803.) 
Wbit  of  Pbohibition  —  Whbn  Dsnibd— -Rbmbdt 

BT  APPBAlr— RBMOVINa  BBBKlFr  FBOM  OFFIC^- 
JUBISDICTION  OF  DiBTBICT  COURT. 

1.  FrohibitioD  is  not  a  writ  of  right,  and 
in  cases  where  the  jurisdiction  is  even  doubt- 
ful it  is  not  readily  granted  wh«i  there  exists 
aa  adequate  remedy  by  appeal. 

2.  Tbe  nature  of  a  cause  of  action  is  not 
to  be  confounded  with  its  sufficiency.  The 
nature  of  the  action  determines  jurisdiction, 
and,  when  that  sustains  the  jurisdiction,  the 
latter  cannot  be  defeated  by  mere  insnffidency 
of  the  allegations  or  of  the  proofs. 

8.  The  i>etition  in  this  case  alleges  acts 
committed  under  the  present  as  well  as  under 
the  former  terms  of  relator  in  office;  and,  even 
if  the  latter  were  open  to  relator's  exception, 
(on  which  we  express  no  opinion,)  that  would 
only  eliminate  them  from  the  petition,  without 
abating  or  defeating  the  action. 

4.  If  the  respondent  judge  has  committed 
error  in  overruling  relators  exception,  that  er- 
ror does  not  lie  in  maintaining  jurisdiction,  but 
in  sustaining  a  partially  insufficient  cause  of 
action;  and  for  such  error  the  only  appropriate 
relief  would  be  by  appeal. 
(Syllabus  by  the  Court) 

Original  petition  in  the  name  of  the  state 
at  the  relation  of  D.  J.  Reld  for  certiorari 
and  prohibition  to  O.  A.  Foumet,  district 
Judg^,  to  review  proceedings  on  which  re- 
lator was  removed  from  the  office  of  sheriff, 
and  fo^  other  relief.  Judgment  for  respcmd- 
ent 

Olegg  &  Thorpe,  William  Schwlng,  and  B. 
N.  Pugh,  for  relator.  B.  D.  Miller,  Dlst 
Atty.,  D.  B.  Gorham,  B.  P.  O'Bryan,  and 
F.  O.  ZaCharie,  amicus  curiae,  for  respondent 

FENNER,  3.  Article  196  of  the  stats 
constitution  provides:  "The  governor,  lieu- 
tenant governor,  secretary  of  state,  auditor, 
treasurer,  attorney  general,  superintendent 
of  public  education,  and  thd  Judges  of  all 
the  courts  of  record  In  this  state^  shall  be 
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liable  to  Impeachment  for  high  crimes  and 
misdemeanor,  for  nonfeasance  or  malfea- 
sance In  office,  for  incompetency,  for  corrup- 
tion, fayorltism,  extortion,  or  oppression  m 
office,  or  for  gross  misconduct  or  habitual 
dronkenness."  Article  201  provides  that  "for 
any  of  the  causes  enumerated  in  article  106, 
district  attorneys,  clerks  of  court,  sheriffs, 
etc.,  shall  be  removed  by  Judgment  of  the 
district  court  of  the  domicile  of  such  officer, 
and  it  shall  be  the  duty  of  the  district  at- 
torney to  Institute  suit  In  the  manner  direct- 
ed by  article  200,  on  the  written  request  and 
Information  of  twenty-flve  resident  citizens 
and  taxpayers.  ♦  ■•  •  In  all  such  cases 
the  defendant,  the  state,  and  the  citizens 
and  taxpayers,  •  •  •  or  any  one  of  them, 
shall  have  the  right  to  appeal,  both  on  the 
law  and  the  facts,  from  the  Judgment  of  the 
court"  In  full  conformity  with  these  pro- 
vlsions,  a  suit  was  filed  in  the  district  court 
of  defendant's  domicile,  presided  over  by  the 
respondent  Judge,  to  remove  him  from  office 
as  sheriff  and  ex  officio  tax  collector  of  the 
pariah  of  Calcasieu.  The  petition  set  forth 
that  relator  had  been  thrice  elected  to  said 
office  for  successive  terms,  tiaving  been  elecTr 
ed  for  bis  present  term  in  April,  1892.  The 
petition  alleges  that  "daring  his  incumbency 
for  former  terms,  and  during  his  present 
term  of  offioe,  the  said  Reld  has  been  guilty, 
both  as  sheriff  and  as  tax  collector,  of  repeated 
acts  of  nonfeasance  and  malfeasance  and  in- 
competency and  corruption  and  favoritism 
and  extortion  and  oppresi^on  In  office>  and 
of  gross  misconduct."  The  petition  then  pro- 
ceeds to  set  forth  various  specific  acts  done 
by  him  as  sheriff.  It  then  further  alleges 
that  "as  tax  collector  said  Reid  has  been 
guilty  of  many  and  repeated  acts  of  non- 
feasance, malfeasance,  corruption,  favorit- 
ism, incompetency,  extortion,  and  gross  mis- 
condnct,  said  acts  extending  through  the 
former  years  of  his  said  incumbency  down 
to  and  including  his  present  term  of  office," 
and  it  sets  forth  various  specific  acts  in  sup- 
port thereof.  Most  of  the  spedflc  acts  set 
out  are  laid  as  dating  imder  his  prior  terms 
of  office;  but  at  least  two  are  not  so  laid, 
bnt  may  well  have  occurred  during  his  pres- 
ent term,  viz.  the  charge  of  not  keeptaig  cor- 
rect cash  books,  as  required  by  law,  and  the 
chaise  of  gross  misconduct  and  oppresslan 
based  on  bis  arrest  of  members  of  a  com- 
mittee of  the  police  Jury  appointed  to  In- 
vestigate his  accounts,  which  is  simply  aver- 
red to  have  occurred  in  1892.  The  petition 
concludes  with  the  following  aUegatlon: 
"Tour  petitioner  therefore  avers  that,  con- 
sidering the  many  acts  of  extortion,  favorit- 
ism, and  corruption  as  detailed  in  the  fore- 
going, and  bis  wanton  disregard  of  the  laws 
enacted  for  his  guidance  and  for  the  protec- 
tion of  the  citizens,  the  said  D.  X  Reid 
should  be  removed  from  his  said  office;" 
and  it  concludes  with  a  prayer  for  that  re- 
lief. The  defendant  appeared,  and  filed  a 
plea  or  exception  to  the  following  effect,  viz.: 


"That  the  petition  charges  bim  witii  acts  of 
commission  and  omission,  alleging  them  to 
have  been  done  or  omitted  prior  to  the  com- 
mencement of  his  present  term  of  office, 
•  •  *  and  this  defendant  shows  that  this 
court  has  no  right,  authority,  or  power  under 
the  law  to  inquire  In  this  suit  into  said  acta 
laid  as  of  dates  anterior  to  his  said  present 
term  of  office,  or  by  reason  thereof  to  ad- 
Judge  him  to  be  removed  from  his  said  pres- 
ent office;  and,  further,  that  the  petition 
afonesald  shows  no  cause  of  action.  Where- 
fore defendant  prays  that  as  to  all  such 
alleged  acts  of  commission  and  omission 
charged  In  said  petition  as  of  dates  prior 
to  the  commencement  of  defendant's  pres- 
ent term  of  office  this  scdt  be  dismissed,  at 
plaintifTs  cost."  Subsequently,  and  after 
the  exception  had  been  submitted,  the  plain- 
tiff filed  an  amended  petition,  setting  fortli 
sundry  additional  charges  based  on  acts  done 
during  the  defendant's  current  term  of  of- 
fice. The  exception  or  plea  in  bar  was 
thereafter  decided  by  the  Judge,  who  over- 
ruled the  same.  The  defendant  thereupon 
filed  the  present  application  for  writs  of 
certiorari  and  prohibition,  alleging  suiistan- 
tiaUy  that  the  grant  of  power  to  the  'jndld- 
aty  to  remove  elective  officers  Is  limited  to 
the  cases  provided  in  the  articles  of  the 
constitution;  that  said  cases  only  refer  to 
and  embrace  acts  committed  by  an  officer 
during  the  term  of  office  from  which  he  is 
to  be  removed;  that  outside  of  these  cases 
courts  have  no  power  or  Jurisdiction,  ratione 
materiae,  to  entertain  suits  for  removal; 
that,  therefone,  in  overruling  his  exception, 
and  in  assuming  Jurisdiction  over  the  suit 
in  question,  the  district  Judge  transcends  his 
authority,  and  Is  guilty  of  tumrpation,  and 
that  his  proceedings  therein  would  be  coram 
non  Judice  and  void,  and  would  inffict  on 
relator  an  imeparable  injury.  The  respond- 
ent Judge  files  answer,  maintaining  his  Jn- 
risdicHon,  and  denying  relator's  title  to  the 
relief  sought. 

After  much  reflection,  we  have  oome  to 
the  conclusion  that  the  case  presented  by  re- 
lator does  not  successfully  impugn  the  Juris- 
diction of  the  respondent's  court  over  the 
cause  In  which  his  action  Is  arraigned.  The 
constitution  undoubtedly  confers'  upon  ttiat 
court  the  power  to  entertain  an  action  for 
the  removal  of  r^tor  from  office  for  any 
of  the  causes  enumerated  in  article  196. 
No  other  court  has  authority  to  entertain 
such  an  action.  The  quotations  which  we 
have  made  from  the  petition  show  beyond 
question  that  the  action  brought  against  re- 
lator was  an  action  to  remove  him  for  the 
very  causes  enumerated  In  article  196.  It 
is  specifically  and  repeatedly  alleged  that  he 
has  been  guilty  of  "acts  of  nonfeasance,  mal- 
feasance, incompetency,  corruption,  favorit- 
ism, extortion,  and  oppression  in  office,  and 
gross  misconduct;"  and  these  ere  the  rery 
causes  enumerated  in  article  196.  To  say 
that  the  court  had  not  Jurisdiction  over  auOta 
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an  action  is  simply  to  disregard  the  express 
aathoiity  conferred  by  the  constitution. 
These  allegations  alone,  taken  tn  connection 
with  the  prayer  of  the  petition,  establish 
and  fix  the  JoriBdlction  of  the  court  If  the 
petition  contained  no  other  allegations,  and 
had  set  forth  no  spedflo  facts  whatever, 
its  deficiency  In  that  respect  would  give 
rise  to  no  question  of  Jurisdiction,  bnt  simply 
to  an  exception  of  vagueness  and  insuffl- 
dency.  So,  if  the  specific  acts  otiarged  are 
not  sach  as,  if  proved,  would  sustain  the  ao- 
tloo,  this  also  wonid  not  raise  a  question  of 
Jnzisdlction,  bat  wonld  only  authorize  an 
exception  of  no  cause  of  action;  and  that  is 
really  the  substantial  character  of  relator's 
exception  In  the  court  below.  The  nature 
and  the  sufficiency  of  a  cause  of  action  are 
not  to  be  confounded.  The  nature  of  the 
action  determines  the  question  of  jurisdic- 
tion, and  when  It  sustains  the  jurisdiction 
all  questions  of  Its  sufficiency,  under  the  alle- 
gations or  the  proofs,  pass  under  the  proper 
cognizance  of  the  coort  with  power  to  deter- 
mine them  according  to  the  law  and  the 
facts.  This  action  is,  in  its  nature,  an  ac- 
tion to  remove  relator  for  causes  enmnerated 
In  article  196  of  the  constitution.  As  to 
whether  the  special  facts  alleged  establish 
the  existence  of  any  one  of  those  causes,  that 
Is  a  question  going,  not  to  the  jurisdiction  of 
the  court,  but  to  the  merits  of  the  cause, 
and  the  court  has  the  same  power  to  decide 
those  merits  whether  presented  by  excep- 
tion on  the  facts  alleged,  or,  after  trial,  on 
the  facts  proved.  In  neither  case  can  the 
decision  be  arraigned  under  our  supervisory 
power  when  within  the  court's  jurisdiction. 
The  constitution,  in  enumerating  the  causes 
tar  removal  In  article  196,  uses  very  general 
language,  and  abstains  from  defining  the  par- 
tlcnlar  acts  which  constitute  them.  In  ap- 
plying the  remedy  provided,  much  discre- 
tion is  necessarily  left  to  the  judiciary  In  de- 
termlolng  the  kind  and  degree  of  acts  which 
are  embraced  within  the  spirit  and  meaning 
of  the  constitution,  and  sedulous  precautions 
are  taken  to  prevent  the  abuse  of  this  discre- 
tion by  granting  the  right  of  appeal  and 
provldiii^  for  the  summary  disposition  there- 
of. The  judge  may  have  been  right  or  may 
have  been  wrong  in  overruling  relator's  ex- 
ception. On  that  question  we  do  not  hint 
our  opinion.  liven  if  he  had  maintained  It, 
the  quotations  we  have  made  from  the  peti- 
tion and  from  the  exception  Itself  show  that 
it  would  have  eliminated  only  part  of  the 
cause  of  action,  and  would  not  have  Involved 
an  entire  dismliaBal  of  the  action.  If  he  was 
wrong,  bis  error  consisted  not  In  maintain- 
ing his  jurisdiction,  which  was  incontestable, 
bnt  In  TTiBtntjiiiiiTig  a  partially  insufficient 
cause  of  action.  In  that  case  relator  will 
find  his  oxdy  appropriate  relief  In  an  appeal 
to  this  court,  which  the  law  secures  to  him. 
Prohibition  is  not  a  writ  of  right,  and  even 
In  cases  of  doubtful  jurisdiction  we  do  not 
readily  grant  It  when  there  is  adequate  lem- 


edy  by  appeal  State  y.  Judge,  32  Ia.  Ann. 
1182;  State  v.  Skinner,  Id.  1092.  It  Is  there- 
fore ordered  tliat  the  provision^  writs  herein 
issued  be  dissolved,  and  that  relator's  appli- 
cation be  denied. 


(tf  La.  Ana.  717) 

STATE  T.  POURGADE.    (No.   11,14a)' 

(Supreme  Oonrt  of  Louisiana.    May  8,  1898.) 

Mdxicifal  Corporations — Powers— Prohibitino 
Adulteration  op  Milk— >Co:;8titvtionai.  Law — 
Appeal  pkoh  Huxioipal  Tribunal— Jurisdic- 
TioH  OF  Supreme  Court. 

1.  The  powers  conferred  upon  the  common 
council  of  New  Orleans  by  the  seventh  section 
of  Act  No.  20  of  1882  (the  city  charted  are 
not  saspended  by  the  provisions  of  Act  No.  82 
of  1882. 

2.  The  legislature  may  delegate  to  munici- 
pal corporations  power  to  adopt  and  enforce 
ordinances  of  special  local  importance,  though 
general  statutes  exist,  relating  to  the  same 
BDbJects. 

3.  The  same  act  may  constitute  a  crime 
against  the  public  law  of  the  state,  and  also  a 
petty  oifense  against  a  municipal  regulation. 
The  two  offenses  in  such  a  case  being  different, 
each  may  be  punished  wlthont  violation  of  the 
constitutional  inhibition  against  'placing  one 
twice  in  jeopardy  for  the  same  offense. 

4.  Violations  of  municipal  ordinances  con- 
stitute a  class  of  offenses  that  are,  in  general, 
throughout  the  country,  proceeded  a^nst  sum- 
marily, and  the  ri«;ht  of  trial  by  jury,  in  connec- 
tion therewith,  cannot  be  constitutionally  de- 
manded. 

5.  The  questions  of  facts  which  the  su- 
preme court  IS  required,  under  article  81  of  the 
constitution  of  1879,  to  examine  into,  in  re- 
spect to  the  legality  or  constitutionality  of  a 
fine  for  forfeiture  or  Denalty,  are  those  which 
are  necessary  to  be  investigated  for  the  pur- 
pose of  determining  those  questions  as  to  fine, 
forfeiture,  or  penalty  imposed  in  an  ordinance 
of  a  municipal  corporation,  not  that  imposed  by 
a  recorder,  under  the  ordinance,  upon  the  facts 
of  a  special  case. 

6.  The  general  assembly,  In  conferring  up- 
on the  common  council  of  New  Orleans  the 
powers  it  did  in  its  charter,  contemplated  that 
it  would  adopt  a  standard  of  adulteration,  as 
to  drinks;  and  that  adopted  by  it,  not  being 
shown  to  be  unreasonable  or  arbitrary,  or  as 
passing  beyond  a  fair  measnre  of  correction 
for  the  evil  against  which  it  seeks  to  guard,  is 
upheld. 

(Syllibus  by  the  Court.) 


Appeal  from  recorder's  court  of  New  Or- 
leans;  Edward  S.  Whi taker.  Judge. 

M.  Fourcade  was  convicted  of  violating  an 
ordinance  prohibiting  the  adulteration  of 
milk  in  the  city  of  New  Orleans,  and  ap- 
peals.   Affirmed. 

P.  li.  Foorctiy  and  Albert  Voorhles,  tot 
appellant  Louque  &  McOIoin,  for  appellee 
board  of  health. 

NIGHOLLS,  0.  J.  mie  defendant  was 
charged  with  having,  on  the  20th  of  Novem- 
ber, 1892,  violated  Ordinance  65e6v  Council 
Series,  by  selling  watered  or  adulterated 
milk  In  the  city  of  New  Orleans.  Through 
his  counsel  he  filed  an  exception  or  denlur- 
rer  in  wliich  he  declared  that  he  was  ready 

'Rehearing  ref  nsiad  .May  29.  1893. 
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and  TvlUIng  to  be  tried  under  the  la'vra  ot 
the  state  of  LooiElana  for  the  state  offense 
charged  against  blm  as  a  municipal  offense, 
but  that  be  demurred  to  the  pending  munic- 
ipal prosecution,  on  the  grounds:  (1)  That 
said  city  ordinance,  under  which  this  prose- 
cution la  carried,  is  unconstitutional  and  Ille- 
gal, as  it  conflicts  with  the  constitution  of 
the  state  of  Louisiana,  (articles  5-8,  92,  156;) 
as  it  conflicts,  also,  with  Acts  of  Louisiana  of 
1880,  No.  20,  and  with  Acts  of  1882,  No.  82, 
and  other  state  laws  In  pari  materia.  (2) 
That  said  City  Ordinances,  Administration 
Series,  No.  6022,  (1879.)  No.  6538,  (1880,) 
No.  6596,  (1892,)  annexed  to  the  exception, 
are  in  conflict  with  the  federal  constitution, 
(amendment  14,  §  1,)  In  this:  That  it  de- 
prives the  accused,  as  one  of  a  class  of  re- 
tail miik  vendors,  from  the  equal  protection 
of  the  laws  of  the  state;  that  It  singles  out 
one  occupation,  (milk  commerce,)  and  sub- 
mits It,  as  a  class,  to  a  special  mode  of  prose- 
cution, before  a  recorder's  court,  without  the 
benefit  of  Jury,  while,  on  the  othw  hand,  all 
other  classes  or  occupations  are  to  be  prose- 
cuted for  a  state  offense,  and  to  be  tried  by 
Jury.  (3)  That  the  same  act  imputed  to  de- 
fendant under  the  laws,  both  organic  and 
ordinary,  of  this  state,  cannot  be  made  a 
double  offense,  punishable  twice,  either  si- 
multaneously or  otherwise;  that  the  state 
laws  cannot  create  such  an  anomaly,  nor 
can  the  municipal  ordinance  of  a  creature 
of  the  state,  having  no  authority  but  that 
wlilch  Is  specially  delegated  to  it  by  the 
state  Itself,  be  an  exception,  but,  on  the  con- 
trary, the  case  Is  more  objectionable.  (4) 
That  said  city  ordinance  is  ulti-a  vires  in  so 
far  as  It  is  In  conflict  with  Acta  of  1880,  No. 
20,  and  Acts  of  1882,  and  other  state  laws 
In  pari  materia,  and  also  to  the  extent  that 
It  attempts  to  duplicate  the  action  of  the 
state,  with  new  methods  of  prosecution,  and 
that,  in  face  of  these  statutes  punishing  the 
adulteration  of  mUk  as  a  state  offense,  the 
municipality  cannot  constitutionally  make  It 
a  municipal  offense,  and  that  said  first  re- 
corder's court  Is  without  Jurisdiction  in  the 
premises.  (5)  That  the  accused  cannot  thus 
be  pat  twice  in  Jeopardy  for  acts  which,  if 
true,  would  constitute  the  same  offense  for 
whicli  he  will  be  undergoing  trial  slmoltar 
neously  In  a  state  court  and  a  municipal 
court.  Article  6,  Const.  (6)  That  by  said 
munidpal  ordinance  the  accused  is  deprived 
of  liberty  and  property  without  due  process 
of  law.  Article  6.  (7)  That  the  municipal 
ordinance  divests  the  accused  of  his  vested 
rights  of  property  in  Ills  merchandise  with- 
out due  process  of  law,  and  without  ade- 
quate compensation  previously  made,  (arti- 
cle 155,)  and  makes  It  an  offense  for  him  to 
give  away  his  said  property  at  the  bidding 
of  a  police  officer.  (8)  That  said  ordinance 
establishes  a  test  in  the  adulteration  of  milk 
which  is  unconstitutional  and  Illegal,  in  vio- 
lation of  the  laws  of  the  state  of  Louisiana, 
and  more  porticnlarly  of  the  Acts  of  1882 


No.  82.  This  demurrer  was  overruled  by 
the  court  Defendant  then  filed  a  second 
demurrer,  to  the  effect  "that  City  Ordinan- 
ces No.  6022,  Administration  Series,  No. 
6533,  Administration  Series,  and  No.  6596, 
(Council  Series,  are  Illegal,  because  the  state 
of  Louisiana  has,  by  Acts  of  1880,  No.  20, 
and  by  Acts  of  1882,  No.  82,  and  by  other 
acts  In  pari  materia,  taken  and  resumed  ex- 
clusive control  and  Jurisdiction  for  Itsdf  of 
all  the  matters  of  offense  and  punishment 
contained  In  said  state  legislation.  In  an- 
tagonism with,  or  on  the  same  subject-mat- 
ter of,  these  municipal  ordinances;  that  the 
passage  and  effect  of  said  statutes  are  to 
render  Ulegal,  null,  and  void,  for  the  time 
being,  said  ordinances;  and  that  as  long,  as 
said  statutes  are  tn  force  the  said  dty  or- 
dinances are  brand&d  with  Illegality,  and  un- 
susceptible of  enforcement. '  The  court 
overruled  these  objections.  On  the  trial  of 
the  case  on  its  merits  the  court  found  the  ac- 
cused guilty  as  charged,  and  sentenced  blm 
to  pay  a  fine  of  $25,  and,  in  default  of  pay- 
ment, to  Imprisonment  in  the  parish  prison 
for  a  term  of  30  days.  He  appealed  to  this 
court 

The  first  point  made  In  defendant's  brief 
is  that  by  reasm  of  his  having,  in  the  lower 
court,  drawn  In  question  the  constitution- 
ality and  legality  of  the  ordinance  for  the 
violation  of  which  he  has  been  convicted, 
this  cose  has  been  brought  to  us  In  all  Its 
details  of  law  and  fact,  including  the  evi- 
dence taken  on  the  trial,  on  which,  assum- 
ing the  ordinance  to  be  legal  and  constitu- 
tional, the  recorder  founded  his  Judgment 
touching  the  gifllt  of  the  accused  under  it 
In  support  of  that  position  he  relies  upon 
the  phraseology  of  article  81  of  the  consti- 
tution of  1879,  and  upon  an  expression 
found  In  the  case  of  State  v.  Dean,  12  South. 
Rep.  489,  (not  yet  officially  reported,) 
where,  referring  to  that  article  in  connec- 
tion with  the  cause  then  before  us,  we  said: 
"The  case  must  involve  a  question  of  the 
unconstitutionality  or  the  illegality  of  the 
dty  ordinance  under  which  the  defendant  and 
appellant  Is  being  prosecuted,  and  h«ice 
the  constitutionality  of  the  fine  or  penalty 
which  Is  Imposed  is  drawn  In  question;  oth- 
erwise, the  appeal  Is  not  examinable,  in 
either  law  or  fact"  "If,  however,  the  ap- 
peal presents  such  a  question  of  constitu- 
tionality or  legalltS'  of  ordinance  and  p&Or 
alty,  the  facts,  as  well  as  the  law,  are  op^t 
to  examination."  Article  81  of  the  consti' 
tutlon  declares  that  the  supreme  court's 
Jurisdiction  shall  extend  "to  all  cases  in 
which  the  constitutionality  of  any  tax,  toll, 
or  Impost  whatever,  or  of  any  fine,  for- 
feiture, or  penalty.  Imposed  by  a  munici- 
pal corporation,  shall  be  In  contestation, 
whatever  may  be  the  amount  thereof,  and 
In  such  cases  the  appeal  on  the  law  and  the 
fact  shall  be  directly  from  the  court  in 
which  the  case  originated  to  the  supreme 
court"   Oounsel  of  d^endant  Is  mlBtakftn 
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in  giTtng  to  tl)e  sentence  In  the  case  of 
State  v.  Dean  the  scope  he  does.  Only  a 
few  months  prior  to  this  we  had  said  In 

State  T.  CaLac,  45  La.  Ann.  ,  12  iSouth. 

Rep.  119,  which  was  an  appeal  from  a  con- 
viction under  a  dty  ordinance:  "In  such 
case  our  jurisdiction  is  confined  to  an  exam- 
toation  and  determination  of  the  legality  and 
constitationality  of  the  ordinance  under 
which  said  fine  and  Imprisonment  were  Im- 
posed. With  the  evidence  in  the  case,  on 
which  the  recorder  founded  his  Judgment, 
we  have  nothing  whatever  to  do."  The 
only  object  the  court  had  bi  the  Dean  Case 
was  to  show  that,  as  presented  to  it,  there 
was  Involved  In  it  nether  questions  of  law 
nor  tact,  under  article  81  of  the  constitution. 
When  it  declared  that  should  a  case  come 
before  It,  involving  a  question  of  law  or  of 
fact,  or  of  both,  under  that  article,  it  would 
deal  vrith  It,  the  court  simply  followed  the 
wording  of  the  article  itself.  The  fine,  for- 
feiture, or  penalty  whose  constitutionality 
or  l^^ty  this  court  is  directed  to  calamine 
into  and  pass  upon,  regardless  of  the 
amount.  Is  that  imposed  by  the  city  cotmcil 
in  the  ordinance,  and  not  that  imposed  by 
the  recorder  under  it,  on  the  evidence  and 
facts  of  a  special  case,  going  to  show  that  a 
particular  person  had  violated  its  provisions. 
Were  defendant's  position  correct,  this  court 
would  be  converted,  practically,  into  a  court 
of  appeals  as  to  infractions  of  the  most 
trivial  ordinances  of  all  the  municipal  cor- 
porations in  the  state,  at  the  instance  of 
persons  convicted  thereunder,  while  persons 
convicted  of  state  crimes  are  permitted  to 
appeal  simply  on  questions  of  law,  and  then 
only  where  the  ptinldunent  of  death  or  Im- 
prisonment at  hard  labor  may  be  inflicted, 
or  a  fine  exceeding  $300  has  been  actnally 
imposed.  The  "questions  of  fact"  which  we 
are  called  upon  to  examine  are  those  which 
are  essential  to  be  examined  for  the  pur- 
pose of  determining  the  constitutionality  or 
Iq^ty  of  the  fine,  forfeiture,  or  penalty 
imposed  by  the  dty  itself.  A  mtmldpal  or- 
dinance Imposing  a  fine  or  penalty  may, 
from  the  standpoint  of  the  regularity  of  all 
the  proceedings  leading  np  to,  and  induslve 
of,  its  enactment,  be  absolutely  faultless, 
and  yet  the  tiltimate  act  done  or  ouusted 
may  be  Inherently  or  Intrinsically  illegal  or 
tmconstitntlonaL  On  the  other  band,  the  lat- 
ter may  be  perfectly  unassailable,  and  yet 
the  ordinance  be  illegal  or  unconstltational 
Iqr  reason  of  some  fact  or  circumstance 
connected  with  its  passage.  It  may,  for  In- 
stance, have  been  presented  in  a  wrong 
manner,  at  a  wrong  time,  or  not  voted  for 
as  directed  by  law.  It  is  to  facts  of  this 
latter  class  or  character  that  article  81  of 
the  constitution  refers  when  It  says  that 
"the  appeal  on  the  law  and  the  fact"  shall 
be  directly  to  the  supreme  court  The  dls- 
tlnctl<m  between  the  illegality  of  the  fine, 
forfeltore,  or  penalty  Imposed  by  the  mu- 
nicipal corporation  and  that  Imposed  by  the 


recorder,  and  between  the  illegality  of  tne 
ordinance  and  that  of  proceedings  or  action 
tal^en  under  it,  is  plain  and  broad,  and  has 
been  repeatedly  recognized  by  us.  The  two 
cases  already  dted,  of  State  v.  Callac  and 
State  V.  Dean,  both  referred  to  It  In  Fav- 
rot  V.  Baton  Bouge,  38  La.  Ann.  230,— a 
salt  whldi  presented  the  question  of  the  le- 
gality of  a  tax,  and  in  which  the  tax  was 
resisted  on  the  farther  ground  of  Illegality 
of  the  assessment  and  Irregularities  in  the 
mode  of  levying  and  collecting  the  tax,— this 
court  said  it  would  entertain  the  appeal 
on  one  branch  of  the  contestation,— the  il- 
legality of  the  tax,— and  Ignore  the  appeal 
on  the  other  branch  of  the  case.  The  same 
doctrine  is  announced,  substantially,  in  Oil- 
lls  V.  Clayton,  33  La.  Ann.  285;  Stubbs  v. 
McGolre,  Id.  1080;  State  ex  reL  Blvet  v. 
Judge,  36  La.  Ann.  286;  Oobb  v.  McOulre, 
Id.  801;  Adler  v.  Board,  eta,  37  La.  Ann. 
607;  State  ex  rel.  David  v.  Judge,  Id.  898; 
Minor  V.  Budd,  38  La.  Ann.  99;  City  of 
New  Orleans  v.  Schoenhausen,  39  La.  Ann. 
237,  1  South.  Rep.  414;  Bush  v.  PoUce  Jury, 
39  IX  Ann.  899,  2  South.  Rep.  790.  If,  on 
an  examination  of  this  case,  we  find  the  or- 
dinance attacked  to  be  Ulegal  and  unconsti- 
tutional, the  Judgment  of  the  recorder  will 
necessarily  have  to  be  set  aside,  and  the 
defendant  will  have  no  Interest  in  presait- 
ing  to  us  the  evidence  taken  on  the  trial. 
If,  on  the  other  hand,  we  maintain  the  le- 
gality of  the  ordinance,  then,  in  so  doing, 
we  exhaust  our  powers,  and  readi  the  limit 
of  our  inquiries. 

The  next  position  maintained  by  the  de- 
fendant is  that  the  dty  of  New  Orleans  has 
no  powers  but  such  os  are  delegated  to  her 
by  the  state;  that  the  state  may  at  any  time. 
In  its  own  discretion,  withdraw,  modlftr,  sus- 
pend, or  supersede,  for  a  limited  time  or 
abs<Autely,  the  exercise  of  such  delegated 
power,  and  therefore,  while  the  section  of 
the  city  charter  (section  7  of  Act  No.  20  of 
1882)  which  authorizes  it  "to  prevent  the 
sale  of  adulterated  drinks"  Is  not  repealed 
by  Act  No.  82  of  1882,  yet  In  that  act  (No. 
82)  the  state  took  Jurisdiction  Itself  over  the 
subject-matter,  and  by  so  doing  the  powers 
of  the  dty  were  suspended,  and  would  re- 
main in  abeyance  and  dormant  so  long  as  the 
State  statute  was  In  force,  but  "awaking  the 
moment  it  is  repealed."  In  defendant's  brief 
It  is  said  that  the  power  delegated  to  the  city 
would  have  Justified  It  In  passing  Ordinance 
6596,  (the  ordinance  attacked,)  had  not  the 
state  superseded  or  qualified  the  exercise  of 
the  power  by  exerdslng  it  itself,  in  its  sov- 
ereign capadty.  In  the  cases  of  State  v. 
Labatut  39  La.  Ann.  514,  2  South.  Rep.  550, 
and  State  v.  Callac,  45  La.  Ann.  — ,  12 
South.  Rep.  119,  we  held  that  the  powers  of 
the  dty  of  New  Orleans  under  the  section 
referred  to  were  not  repealed  by  the  act  of 
1S82.  That  statute  has  no  repealing  clause, 
and  therefore  it  was  urged  that  there  was 
such  a  "conflict"  between  its  terms  and  those 
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of  the  city  charter  that  there  was  an  Implied 
t-epeal,  and  the  powers  of  the  city  could  not 
longer  be  legally  exercised.  The  same  argu- 
ment Is  urged  in  the  case  at  bar,  though  un- 
der a  change  of  expression.  Instead  of 
claiming  that  the  powers  have  ceased  by 
"repeal,"  It  is  now  contended  that  they  are 
withdrawn  by  "suspension."  In  aU  the 
Cbses,  however,  the  argument  rests  upon  a 
"conflict"  which  we  have  held  does  not  exist. 
We  see  no  reason  for  altering  our  views,  as 
expressed  in  the  opinions  rendered  In  the 
decisions  mentioned. 

Defendant  contends  that  he  is  charged  with 
an  act  which  the  city  contaids  she  has  the 
rlj^t  to  punish,  although  the  Identical  act  Is 
for  the  same  purpose  denounced  and  pun- 
ished as  a  state  offense,  and  that  for  the 
same  act  which  the  state  has  made  a  state 
offense  the  municipality  has  no  right  to  in- 
stitute a  municipal  prosecution,  and  punish 
as  a  municipal  offense,  and  that,  the  state 
having  now  constituted  the  offense  one 
against  the  state,  he  cannot,  through  the  in- 
strumentality of  tlie  ordinance,  be  deprived 
of  his  constitutional  rights  of  being  charged 
only  through  an  indictment  or  an  infonua,- 
tlon,  and  of  being  tried  by  Jury.  Defendant, 
in  this  position,  assumes  that  the  offense 
charged  as  a  violation  of  the  city  ordinance 
is  identically  the  same  as  that  which  would 
be  charged  by  the  state  for  the  sam4  act 
through  an  Indictment  or  information,  and 
further  assumes  that  the  moment  the  legis- 
lature declares  that  the  commission  of  a 
particular  act  shall  be  punlskable  by  the 
state,  as  a  state  offense,  the  commission  of 
the  same  act,  which  up  to  that  time,  as 
being  violative  of  a  mimidpal  ordinance, 
would  be,  in  the  strictest  sense,  a  municipal 
offense,  and  triable  as  such,  must  cease  to 
be  so  triable,  and  the  procedure  in  regard 
to  the  pro8ecutl<Mi  be  forced  to  conform  to 
the  constitutional  requirements  which  govern 
state  crimes.  In  the  case  of  Mclnemey  v. 
City  of  Denver,  29  Pac.  Rep.  516,  this  sub- 
ject received  a  very  exhaustive  examination, 
and  from  the  opinion  rendered  therein  by 
Mr.  Justice  Helm  we  quote  very  freely.  He 
said,  speaking  for  the  supreme  court  of  Colo- 
rado: "Great  reliance  is  placed  iQ)on  the 
propositlcm  that  since,  by  general  statute,  the 
act  with  which  petitioner  is  charged  Is  made 
a  misdemeanor,  punishable  by  Indictment  or 
information,  trial  by  Jury,  etc.,  the  ordi- 
nances Involved  are  olmoxious  to  a  number 
of  constitutional  provisions  touching  criminal 
cases.  The  legislature  may  iindoubtedly 
delegate  to  municipal  corporations  power  to 
adopt  and  enforce  by-laws  or  ordinances  on 
matters  of  special  Importance,  even  though 
general  statutes  exist,  relating  to  the  same 
subject  An  ordinance  must  be  authorized, 
and  must  not  be  repugnant  to  a  statute  over 
the  same  territorial  area,  bat  If  there  be  no 
other  conflict  between  the  provisions  of  the 
siatute  and  ordinance,  save  that  they  deal 
with  the  same  subject,  both  may  be  given 


effect'  The  resulting  or  correlative  doctrine 
Is  now  too  firmly  established  to  admit  of 
serious  question,— that  the  same  act  may  con- 
stitute two  offenses,  vie.  a  crime  against 
the  public  law  of  the  state,  and  also  a  petty 
offense  against  a  local  municipal  regulation. 
The  weight  of  authority,  likewise,  fairly  sus- 
tains the  view  that  a  prosecution  and  pimish- 
ment  for  one  of  these  offenses  is  no  bar  to  a 
proceeding  for  the  other,  though.  If  it  be  not 
so  provided  by  statute,  every  fair-minded 
judge  will,  when  pronouncing  Judgement  In 
the  second '  prosecution  or  proceeding,  c<hi- 
slder  a  penalty  already .  suffered.  Since  the 
aot  constitutes  two  offenses  against  separate 
Jurisdictions,  it  is  analogous  to  those  cases 
where  the  same  act  is  punishable  under  a 
congressional  statute,  and  also  under  a  state 
law.  The  offense  being  differrait,  there  Is 
no  violation  of  the  cc«stltatlonal  inhibition 
against  putting  one  twice  in  Jeopardy  for 
the  same  offense.  These  views  are  sustained 
by  the  foUowlng,  among  other,  anthoritles: 
Cooley,  Const  Llm.  (5th  Ed.)  241,  242,  and 
note  1;  DilL  Mun.  Corp.  pars.  367,  368,  note 
1;  Blah.  St  Crimes,  par.  23;  Whart  Crfm. 
PL  par.  440;  Hughes  v.  People,  8  Colo.  536, 
9  Pac.  Rep.  60;  State  v.  Lee,  29  Minn.  453. 
13  N.  W.  Rep.  913;  Waldo  v.  Wallaoc,  12 
Ind.  668;  State  v.  City  of  Topeka,  36  Kan. 
76,  12  Paa  Rep.  310;  Greenwood  v.  State,  6 
Baxt  567;  Howe  v.  Treasurer,  37  N.  J.  Iaw, 
145;  Mayor,  etc.,  v.  Allaire,  14  Ala.  400; 
Hamilton  v.  State,  3  Tex.  App.  643;  Shafer 
V.  Mumma,  17  Md.  331;  State  v.  Sly,  4  Or. 
277;  JohnscHL  v.  State,  59  Miss.  543;  Wragg 
V.  Township,  94  ni.  11;  McLaughlin  v.  Ste- 
phens, 2  Cranch,  C.  0. 148;  City  of  St  Louis  ▼. 
Cafferata,  24  Mo.  96;  Rogers  v.  Jones,  1  Wend. 
238;  Cross  V.  North  Carolina,  132  U.  S.  131, 10 
Sup.  Ct  Rep.  47."  To  these  may.  be  added 
17  Amer.  &  Eng.  Enc.  Law,  p.  252,  and  Peo- 
ple ▼.  Lead  Works,  82  Mich.  471,  40  N.  W. 
Rep.  735;  State  v.  Recorder,  30  La.  Ann.  4M. 
When  we  come  to  the  second  branch  of 
the  question  we  have  Just  alluded  to,  we 
find  that  Ordinance  No.  6596  of  the  common 
council  docs  not  attempt  to  determine  how, 
or  before  what .  tribunals,  persons  charged 
with  its  violations  shall  be  tried.  It  simply 
declares  that  said  fine  or  Imprisonment  Is 
to  be  enforced  by  any  court  of  competent 
Jurisdiction  within  the  corporate  Umlts  of 
the  city  of  New  Orleans.  If  this  case  was 
lodged  In  the  recorder's  court,  it  was  not 
by  virtue  of  any  authority  to  that  effect 
given  In  the  ordinance  itself,  but  under  the 
authority  of  section  M  of  the  olty  charter, 
(Act  No.  20  of  1882,)— a  state  law.  Under 
that  section,  recorders  have  the  Jurlsdlctlou 
of  committing  magistrates,  and  to  enforce 
all  the  dty  ordinances,  and  to  try,  sentence, 
and  punish  aU  persons  who  violate  any- 
legal  and  valid  ordinance;  and  in  section 
50  all  fines,  penalties,  and  forfeitures  Im- 
posed by  said  recorders  are  to  be  collected 
by  them,  and  paid  to  the  dty  treasurer. 
The  power  or  right  of  the  legislature  .to  oon- 
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fer  snch  anthorlty  Is  expressly  proTlded,  as 
was  said  In  Mayor  v.  Meuer,  35  La.  Ann. 
1193,  by  articles  92  and  136  of  the  present 
constltatlon.  In  that  case  the  court  said: 
"The  distinction  between  crimes  against  the 
state,  and  mere  vloIatlonB  of  mnnlcipal  ordi- 
nances, and  the  bearing  of  the  constitutional 
provisions  referred  to,  touching  the  respec- 
tiye  modes  or  methods  for  the  prosecution 
and  punishment  of  offenses  against  the 
same,  is  clearly  recognized  by  elementary 
writers  on  the  subject,  and  confirmed  by 
frequent  adjudications,"— and  in  support  of 
that  statement  cited  numerous  authorities. 
The  matter  bad  been  fully  examined  before 
that  case.  In  State  y.  Gutierrez,  15  La.  Ann. 
193,  and  State  t.  Noble,  20  La.  Ann.  326. 
In  the  Case  of  Mclnemey,  already  dted, 
this  particular  question  was  Investigated, 
and  the  court  announced  Its  views  as  fol- 
lows: "Whatever  may  be  the  view  concern- 
ing the  gravity  of  the  offense  agatust  a 
state  law,  the  very  fiict  that  the  legislature 
authorizes  the  city  to  deal  with  the  same 
subject  by  ordinance  indicates  that  to  the 
le^slatlve  mind  the  act  also  properly  con- 
stitutes one  of  those  petty  offenses  regarded 
as  local  Injuries.  The  public  welfare,  re- 
quiring the  maintenance  of  peace  and  good 
order,  as  well  as  of  careful  sanitary  regula- 
tions. In  dtles  and  towns,  renders  summary 
proceedings,  In  many  cases,  a  necessity;  and 
we  are  not  now  prepared  to  inaugurate  the 
revolution  that  must  follow  the  announce- 
ment of  the  doctrine  that  a  jury  trial  Is  an 
IndlatieiiBable  prerequisite.  It  is  hardly  nec- 
essary to  say  that  such  a  trial  is  not  always 
essential  to  'due  process  of  law.'  •  •  • 
An  ordinance  Is  not,  in  the  constitutional 
sense,  a  public  law.  It  Is  a  mere  local  rule 
or  by-law,— a  police  or  domestic  regulation,— 
devoid  In  many  respects  of  the  cliaracter- 
istloB  of  the  public  or  general  laws.  The 
inqnlry,  therefore.  Is  not,  was  the  act  oom- 
plained  at  a  public  misdemeanor  by  stat- 
ute or  at  the  common  law;  but,  does  the  of- 
fense dtarged  belong  to  a  class  of  offenses  that 
wrae  nsnally  proceeded  against  summarily? 
A  careful  examination  of  authorities  has  led 
us  to  the  conclusion  that  both  In  this  conn- 
try  and  In  England  the  transgression  of 
municipal  regulations  enacted  xmder  the 
pcdlce  power  for  fbe  x>™i>ose  of  preserving 
the  health,  peace,  and  good  order,  and  other- 
wise promoting  the  general  welfare,  within 
cities  and  towns,  had  for  more  than  a  cen- 
tury prior  to  the  adoption  of  our  constita- 
tion  been  generally  prosecuted  without  a 
jury."  See  cases  already  dted;  Sedg.  St  & 
Const  Law,  pp.  496,  497,  also  notes  on  pages 
487  and  491;  Fom.  Const.  Law,  par.  240; 
Proff.  Jtiry,  par.  95;  BJx  parte  HoUwedeil, 
74  Ha  400;  State  v.  Oonlin,  27  Vt  318; 
JSfen  V.  Com.,  42  Pa.  St  89;  State  v.  Greene 
Co.,  54  Mo.  572;  Bx  parte  Kibnrg,  ID  Mo. 
App.  447 ;  People  v.  McCarthy,  45  How.  Pr.  97; 
McOear  v.  Woodruff,  33  N.  J.  Law,  215; 
Inwood  r.  State,  42  Ohio  $t  18ft:  BiJl  v. 


Mayor,  72  Ga.  319;  Ward  v.  Farwell,  97  IlL 
593. 

Defendant  In  general  terms,  attacks  the 
dty  ordinance  as  being  unconstitutional,  il- 
legal, and  violative  of  the  laws  of  the  state, 
—particularly  of  Act  No.  82  of  1882.  Ho 
should  Iiavo  pleaded  and  shown  with  par- 
ticularity in  what  respect  it  was  un.'onstl- 
tutlonul  and  illegal.  We  gather  from  his 
brief  that  the  specific  objection  made  Is 
that  the  state  having,  as  he  declares,  adopt- 
ed a  standard  of  adulteration,  it  was  the 
duty  of  the  municipality  to  have  made  its 
standard  identical  with  that  of  the  state, 
and  that,  the  two  standards  not  being  iden- 
tical, that  of  the  dty,  by  reason  of  that 
fact.  Is  illegal.  We  have  already  said  that 
the  offense  charged  against  the  defendant 
Is  a  separate  and  distinct  offense  from  that 
wbldi  would  have  been  charged  under  the 
state  law.  The  standard  which  defendant 
relies  upon  te,  by  the  very  terms  of  the  law, 
adopted  exduslvely  for  the  class  of  cases 
falling  under  it  and  as  descriptive  of  a 
state  offense.  When  the  general  assembly 
conferred  upon  the  city  of  New  Orleans  the 
several  powers  It  did  over  the  subject  of 
the  health  of  that  dty,  and  its  maintenance, 
there  was  no  state  law  on  that  subject,  and 
the  legislature  contemplated  that  the  council 
should  adopt  some  standard.  It  was  not 
only  the  ri^t  but  the  duty,  of  the  coundl 
to  adopt  a  standard.  The  dealers  In  mlllc 
had  the  right  to  have  a  well-deflned  rule  of 
action  by  which  to  be  governed,  and  to 
which  they  could  conform.  It  would  be  a 
grievance  of  which  they  would  imquestlon- 
ably  complain  If  each  case  had  to  be 
submitted  to  the  recorders,  and  determined 
by  them  according  to  their  own  ideas  as 
to  whetter  an  article  sold  is  or  Is  not  adul- 
terated, and  is  or  is  not  hurtful  or  prejudicial 
to  the  public  health;  making  the  recorders' 
Judgment  and  not  the  council's  judgment, 
to  be  taken  as  a  standard  of  right  and 
wrong.  It  is  not  shown  that  the  ordinance 
is  unreasonable  or  arbitrary,  nor  (as  a 
standard  of  some  kind  has  to  be  adopted) 
that  it  passes  beyond  a  fair  measure  of  cor- 
rection for  the  evil  against  which  It  seeks 
to  guard.  For  the  reasons  herein  assigned 
It  Is  hereby  ordered,  adjudged,  and  decreed 
that  the  judgement  appealed  from  be,  and 
the  same  is  hereby,  affirmed. 


(48  La.  Ana.   791) 
HENDERSON  et  al.  v.  METERS  et  al.,  (A. 
MEYERS  &  BRO.  CO..  Limited,  Interven- 
er.    No.  11,14«.)> 
(Supreme  Court  of  Louisiana.     May  16,  1893.) 

Liin>i/>KD  AXD  Tbnant — Bdbleasii— Liquidation 
PROcxBDinras  —  Fkovibionai.  Bhzure  —  Intir- 

VSNTIOS. 

1.  Ttie  lessors'  rights  are  not  affected.  The 
lessees  of  plaintiffs  organized  a  corporation, 
limited.     They  transferred  their  stock  in  trade 

'Rehearing  refused  May  80,  1898. 
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and  their  badness  establishment,  on  the  prem- 
ises leased,  to  the  company,  limited.  TTpon  the 
ohanfire  from  a  partnership  to  a  corporation,  of 
which  the  partners  were  the  owners  of  seven- 
eighths  of  the  shares,  ttxej  gave  no  notice  to 
their  lessors.  It  is  not  proven  that  the  lessors 
knew  that  the  corporation  was  the  subtenant. 
The  corporation  is  not  entitled  to  the  right  of 
subtenants.  They  were  third  persons,  and  their 
goods  were  covered  by  the  lessors'  privilege. 

2.  The  corporation,  while  occupying  the 
property  leased,  alleging  itii  financisj  embar- 
rassment, applied  to  liquidate  its  aSairs.  Liqui- 
dators were  appointed,  and  an  order  was 
granted  by  the  court,  authorizing  liquidation 
immediately  after  plaintiffs  obtained  a  writ  of 
provisional  seizure.  The  corporation  inter- 
vened. Ilie  provisional  seizure  legally  Issued, 
and  is  malntamed. 

3.  Plaintiffs  were  not  bound  to  intervene  in 
the  liquidation  proceedings,  to  firevent  removal 
of  the  goods,  and  to  assert  their  rights  as  les- 
sors. 

4.  Before  defendants  had  answered  plain- 
tiffs' suit,  the  corporation  discontinued  its  liqui- 
dation proceedings,  and  resumed  business  under 
its  charter.  The  corporation,  as  intervene'  in 
plaintiffs'  suit  and  provisional  seizure,  furnished 
a  forthcoming  bond  to  the  sheriff,  and  received 
possession  of  the  goods  from  that  officer.  The 
Dond  represents  the  goods. 

5.  The  judgment  is  amended  by  allowing 
execution  for  the  amount  due  at  the  time  it 
will  issue,  and  for  the  balance  payable  from 
month  to  month  in  accordance  with  the  terms 
of  the  lease. 

6.  The  fee  of  attorney,  stipulated  in  the 
contract  of  lease,  is  due)  also,  mterest,  as  al- 
lowed in  the  judgment  of  the  lower  court,  on 
the  amount  actually  due  and  unpaid. 

(Syllabus  by  the  Court.) 

Appeal  from  dvU  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Jtldge. 

Suit  by  William  H.  Henderson  and  others 
against  A.  Meyers  &  Bro.  (A.  Meyers  & 
Bro.  Company,  Limited,  Intervener)  on  cer- 
tain rent  notes.  Judgment  for  plaintiffs. 
Defendants  and  intervener  appeaL    Affirmed. 

Lazarus,  Moore  ft  Lemle^  for  appellant 
interveuer.  Farrar  &  Leake,  for  other  appel- 
lants. Henderson,  Spencer  &  Fenner,  for 
appellees. 

BBBAUX,  J.  PlalntUb,  domiciled  in  Ken- 
tacky,  leased,  for  the  period  of  fire  years, 
beginning  October  1,  1880,  to  the  defendants 
A.  &  J.  Meyers,  clothiers,  the  premises  In 
which  they  conduct  their  business,  at  an  an- 
nual rental  of  $5,250,  payable  In  monthly  in- 
stallments, for  which  they  furnished  60 
promissory  notes,  of  $437.50  each,  and  ob- 
ligated themselves  to  pay  5  per  cent  attoi^ 
ney's  fee  In  case  of  suit  The  lease  con- 
tains the  stipulation  that  the  lessees  should 
not  sublet  the  property  without  the  consent 
of  the  lessor.  It  also  stipulated  that.  In  case 
of  the  nonpayment  of  one  of  the  notes  at  Its 
maturity,  the  whole  rent  would  become  due. 
A  corporation  was  organized  In  1891,  the 
capital  stock  of  which  amounted  to  $32,000. 
The  defendants  owned  shares  in  the  com- 
pany to  the  amount  of  $28,000.  In  August 
of  that  year  tbe  defendants,  A.  Meyers  & 
Bro.,  sold  and  delivered  to  the  corporation 
styled  the  A.  Meyers  &  Bro.  Company,  Llm- 
tted.  Its  stodE,  which  consisted  of  dotliing,  of 


cloths,  gentlemen's  furnishing  goods,  etc.,  on 
the  leased  premises,  and  the  laXtee  assumed 
the  obligations  of  the  firm  of  A.  Meyos  & 
Bro.,  and  continued  the  business  as  successor 
of  the  firm.  The  agents  of  the  plaintiffs,  in 
this  dty,  deposited  the  rent  notes  in  bank  for 
collection.  The  Meyers  &  Bro.  Comptmy, 
Limited,  paid  those  due  monthly  from  date 
of  Its  possession,  August,  1891,  to  July,  1892. 
The  agents  received  the  collections  from  the 
bank,  and  the  member  of  the  agent  firm  who 
testlfles  says  that  they  gave  themselves  no 
concern  as  to  who  paid  the  rents.  He  an- 
swers as  follows  the  questions  propounded 
to  him  as  a  witness:  "Question.  You  are 
generally  familiar  with  the  bucdness  of  those 
who  occupy  stores  on  that  street,  are  you 
not?  Answer.  Yes,  sir.  Q.  Then  for  some 
time  prior  to  the  suit  you  were  aware  of  the 
fact,  were  you  not,  tliat  A,  Meyers  &  Bro. 
Company,  limited,  was  occupying,  and  doing 
business  in,  these  premises?  A.  Yes,  sir. 
Q.  Were  you  aware  that  they  were  paying 
the  rent?  A.  Well,  that  I  don't  know.  Q. 
You  d<m't  know?  A.  As  long  as  the  rent 
was  paid,  I  did  not  inquire  who  paid  it  Q. 
You  did  not  care  who  paid  it?  A.  I  did  not 
care  who  paid  It  I  went  to  bank  on  tbe 
4th  of  every  month,  and  inquired  of  Oie 
amount  tliat  had  been  paid.  Q.  And  you 
were  told  at  each  time,  up  to  date  of  filing 
this  suit,  that  th^  had  been  reg^iiarly  paid? 
A.  That  they  had  been  regrularly  paid." 
Since  the  month  of  August,  1892,  the  monthly 
rentals,  as  they  became  due,  were  tendered 
to  plaintiffs'  agent,  who  refused  to  receive 
them.  In  July,  1892,  the  above-named  cor- 
poration, setting  forth  that  it  was  unable 
to  meet  its  obligations,  applied  for  the  ap- 
pointment of  commissioners  with  authority 
to  sell  the  property,  and  liquidate  the  affairs 
of  the  company.  The  order  was  granted, 
and  the  commissioners  and  liquidators  as- 
sumed the  duties  devolving  upon  them.  In 
August,  1892,  the  liquidating  proceedings 
were  discontinued,  the  property  was  turned 
over  by  the  liquidators  to  the  company,  and 
the  company  was  authorised  to  resume  busi- 
ness  under  its  charter. 

Pleadings. 

A  few  days  after  the  apidicatlon  had  been 
made,  as  above  mentioned,  to  liquidate  the 
affairs  of  the  corporation,  plalntUEs  brou^t 
suit  upon  the  rent  notes,  and  obtained  a  pro- 
visional seizuie  against  the  defendants,  A. 
Meyers  &  Bro.  The  plaintiffs,  in  an  affidavit 
not  objectionable  as  to  form,  averred  ap- 
prehension of  the  removal  of  the  property 
away  from  the  premises.  The  defendants  In- 
terposed tbe  plea  of  no  cause  of  action  and 
prematurity,  no  rent  being  due.  At  the  time 
the  liquidators  were  no  longer  In  possession. 
The  Uqiddating  proceedings  had  been  dis- 
continued, and  the  corporation  had  resumed 
business.  The  exception  was  referred  to  the 
merits,  on  plalntiflls'  motion.  The  corpora- 
tion of  A.  Meyers  ft  Bro.  Company,  Liai- 
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ited,  intervened,  and  alleged  that  it  was  the 
subtenant  of  the  defendants;  had  paid  the 
rent,  and,  being  the  owner  of  the  property, 
was  entitled  to  its  release  upon  the  execu- 
tion of  a  forthcoming  bond.  In  compliance 
with  the  court's  order,  it  furnished  bond  to 
the  sherltTs  order,  and  took  poasesslon  of 
the  property;  the  value  of  which,  it  admit- 
ted In  the  bond,  is  In  excess  of  the  amount 
of  the  bond.  The  defendants,  in  their  an- 
swer, pleaded  the  general  deniaL  Admitting 
the  sale  made  by  them  to  the  intervener, 
and  that  the  latter  assumed  th^  obligations, 
and  continued  to  occupy  the  premises  leased, 
they  allege  that  immediately  after  the  sale 
it  assumed  the  position  of  subtenant  of  the 
premises.  They  also  allege  that  plalntitta 
have  accepted  payment  of  rent  of  the  A. 
Meyers  &  Bro.  Company,  Ijimited,  from  Sep- 
tember, 1891,  to  JTuly,  1892,  and  recognized  it 
as  subtenant;  that  they  are  estopped,  and  can- 
not repudiate  said  corporation  as  subtenant; 
that  there  has  been  tendered  to  plaintiffs  the 
amount  of  rent  falling  due;  that  plaintlflB 
had  no  good  reason  to  behave  that  the  de- 
fendants would  remove  the  property  out  of 
the  premises;  that.  Instead  of  resorting  to 
a  provisional  seizure,  plaintifCs'  remedy  should 
liave  been  souj^t  by  Intervening  "in  Be 
Liquidation  of  A.  Meyers  &  Bro.  Oompany. 

Limited, of  the  docket,  by  rule  or  third 

opposition  in  the  liquidation  proceedings;" 
that  the  rent  does  not  become  due  until  a 
faUnre  to  pay  the  rent  of  any  one  month. 
Flalntifls  filed  a  supplemental  petition  set- 
ting forth  that  since  the  suit  was  Institnted 
the  defendants  and  the  A.  Meyers  Bro.  Oom- 
pany, Limited,  have  removed  the  property 
from  the  store.  They  claim  Interest,  and  fee 
of  attorney.  The  defendants  objected  to  the 
supplemental  petition  on  the  ground  that  it 
came  too  late,  after  issue  joined,  and  that  it 
contradicts  the  allegations  of  the  original  pe- 
tition. The  judgment  of  the  court  a  qua 
condemns  the  defendants,  A.  Meyers  &  Bro., 
and  individually,  in  solldo,  to  pay  the  entire 
rent,  interest,  and  fee  of  attorney,  and  de- 
crees that  plaintiffs'  (lessors')  lien  and  privi- 
lege for  the  amount  be  recognized  and  en- 
forced. The  intervention  of  the  A.  Meyers 
A  Bro.  Company,  Limited,  is  dismissed. 
From  the  Judgment  the  defendants  and  the 
Intervener  appeal. 

Bm  of  Exceptions. 

Tbe  objections  to  the  amendment  of  plain- 
tifTs  petition,  as  reserved  in  defendants'  bill 
of  exceptions,  present  themselves  prellminar 
rny  for  decision.  In  reference  to  the  stage 
of  tbe  proceedings  at  which  it  was  filed,  the 
jodge  a  quo  may  exercise  a  broad  discretion. 
He  may  allow  the  amendment  after  issue 
jtdned,  and  the  case  is  fixed  for  trial,  if  no 
injoiy  be  done.  "The  general  rule  that  gov- 
erns even  the  strictest  practice  of  the  courts 
of  Great  Britain  on  tlie  subject  of  amend- 
ments Is  that  th^  shall  be  granted  or  re- 
fosed  as  they  may  best  tend  to  the  fnrthav- 
v.iaaoMoA—H 


ance  of  justice,  with  these  ^oeptlons,  only: 
That  the  amendment  be  not  wholly  foreign 
to  the  case;  tliat  the  plaintiff  has  not  been 
guilty  of  any  unusual  delay  or  vexatious 
practice;  that  the  defendant  be  not  surprised 
or  oppressed."  Aston  v.  Morgan,  1  Mart 
(La.)  178;  Vavasseurv.Bayon,  11  Mart  (La.) 
640;  Abat  V.  Bayon,  4  Mart  (N.  S.)  518; 
Gasquet  v.  Johnson,  1  La.  433;  Succes- 
sion of  Bouzan,  7  Rob.  (La.)  436.  The  nature 
of  the  action  was  not  changed  by  the  amend- 
m^t  It  was  only  setting  out  facts  of  re- 
moval of  the  property,  not  inconsistent  with 
the  petition.  We  therefore  ihink  the  court 
did  not  err  in  allowing  the  amendment. 

The  following  are  the  issues  propoundedby 
the  defendants  and  by  the  Intervener;  (1) 
The  property  was  in  custodia  legis,  and  the 
plaintiffs  had  no  reason  to  believe  that  it 
would  be  removed;  (2)  the  intervener  Is  the 
subtenant  of  the  property,  and  not  a  third 
person;  (3)  the  terms  of  payment  not  hav- 
ing matured,  the  plaintiffs  are  not  entitled 
to  the  payment  of  the  whole  rentaL 

The  defendants,  we  have  seen,  had  trans- 
ferred all  of  their  goods,  on  which  plaintiffs 
had  a  lessor's  privilege,  to  a  corporation  of 
which  they  were  the  principal  organizers, 
and  of  which  they  owned  at  the  time  seven- 
eighths  of  the  shares.  This  corporation.  In 
its  application  to  Uquidate,  alleged  its  em- 
barrassed condition.  It  applied  for  an  or- 
der to  sell  the  property.  This  Involved  Its 
removaL  The  plaintiffs  were  not  bound  by 
the  proceedings  in  liquidation.  The  sale  of 
tbe  Uquldators  of  a  partnership  or  of  a  cor- 
poration, with  the  view  of  settling  its  af- 
fiilrs,  cannot  have  the  effect  of  compelling 
the  lessor  to  resort  to  a  rule  or  third  oppo- 
sition to  assert  his  rights.  It  does  npt  af- 
fect the  lessor's  right  to  keep  the  things 
pledged  nntU  he  be  paid.  It  detracts  noth- 
ing from  the  lessor's  right  to  distrain  them 
for  rent  It  was  not  such  a  custody  of  the 
law  as  to  bring  to  an  raid  tbe  exercise  of  all 
privilege  upon  the  goods,  save  as  against 
the  liquidators  and  commissionera.  They  are 
to  be  looked  upon  as  goods  removed.  When  the 
corporation  petitioned  to  discontinue  the  pro- 
ceedings in  Uquldation,  A.  &  J.  Meyers  were 
the  owners  of  265  of  the  320  shares,— the  en- 
tire number.  They  had  a  controlling  inter- 
est They  could  not,  as  owners  of  this  con- 
trolling interest,  make  a  disposition  of  prop- 
erty to  the  prejudice  of  their  firm  or  per- 
sonal Indebtedness.  The  corporation  was  a 
separate  entity,  but  these  sliareholders  did 
not,  because  of  a  separate  judicial  being,  es- 
cape all  th^  obligation  as  debtors.  They 
sought  through  the  agency  of  the  corpora- 
tion, the  removal  of  the  property.  In  thus 
seeking,  they  became  subject  to  the  provi- 
sional seizure  that  was  issued. 

This  brings  us  to  the  second  proposition, 
—that  relating  to  the  rights  of  the  lessors 
against  third  persons,  and  to  the  rights  of  a 
sublessee.  If  the  corporation  of  A.  Meyers 
&  Bro.  Oompany,  Limited,  was  the  subles- 
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see,  It  devolved  upon  It  to  disclose  the  title 
on  which  It  occupied  the  premises.  It  does 
not  satisfactorily  appear  that  the  corpora- 
tion V7as  the  subtenant  There  Is  nothing 
In  the  proof  directly  defining  the  relations 
between  this  company  and  the  defendants. 
The  former  succeeded  to  the  business— con- 
tinued as  the  successor— of  the  latter.  It  is 
not  stated  in  evidence  that,  by  contract  or 
stipulations  of  any  kind,  it  became  the  sub- 
tenant of  the  vendors  of  the  goods.  "The 
fact  that  a  person  other  than  the  lessee  is 
foimd  in  possession  of  demised  premises  Is 
presumptive  evidence  that  he  is  an  assignee, 
and  not  an  under-tenant,  especially  If  he  has 
paid  rent  to-  the  original  landlord.  4  Walt, 
Act  &  Def.,  verbo  "Lease."  There  was  a 
prohibition.  In  the  lease,  to  sublease.  The 
lessors  have  the  right  to  renounce  the  pro- 
hibition expressly,  or  even  tacitly.  As  to 
the  latter.  If  the  property  had  been  sub- 
leased, to  the  knowledge  of  the  lessors,  and 
they  had  approved  the  sublease,  this  direct- 
ly Implies  their  consent  to  remove  the  pro- 
hibition. But  the  mere  silence  of  the  les- 
sors will  not  have  that  efCect  The  lessors. 
In  this  case,  have  remained  silent,  but  have 
not  either  directly  or  indirectly  given  con- 
sent to  any  sublease.  "Lie  fait  de  toucher 
les  loyers,"  says  Laurent,  (volume  25,  p.  258,) 
"n'est  pas  le  seul  d'ou  resulte  I'approbation 
du  sous-ball  sans  une  autorisatlon  par  ecrit 
du  ballleur." 

Our  attention  Is  directed  to  the  case  of 
Freeland  v.  Hyllested,  24  La.  Ann.  450. 
The  record  of  the  case  in  the  deik's  office 
discloses  that  the  defendant,  by  contract  in 
writing,  had  subleased  the  property  to  Vln- 
ten,  the  Intervener,  to  which  the  plaintlfF 
consented,  and,  after  having  consented,  di- 
rected his  agent  to  suggest  to  the  sublessee 
the  propriety  of  holding  the  rental  subject 
to  his  order.  The  ivtervener  was  therefore 
a  subtenant  The  intervener  in  the  case  at 
bar  was  not  a  subtenant,  with  the  consent, 
either  expressed  or  implied,  of  the  plain- 
tiffs. This  right  of  pledge  alloc  ts  third  per- 
sons, where  their'  goods  are  contained  in 
the  house  or  store  by  their  own  consent,  ex- 
press or  implied.  (HtU  Code,  art  2707.  The 
contract  of  lease  expressly  excludesi  the 
right  of  subleasing.  Without  the  consmt 
of  the  owner  the  premises  could  not  be  sub- 
leased, and  the  proprietors  were  not  bound 
to  take  any  action  further  than  necessary 
for  the  protection  of  their  interest  This 
court,  interpreting  the  concluding  clause  of 
article  2696,  holds  that  the  prohibition  to 
sublet  is  always  ccnstrued  strictly  against 
the  lessee.  Cordeviolle  v.  Redon,  4  Iia.  Ann. 
40.  The  tender  does  not  appear  to  have 
been  unconditionally  made  in  the  name  of 
the  defendants.  Prieur  v.  Depouilly,  8  La. 
Ann.  899.  Considering  these  propositions, 
supported  as  they  are  by  a  nnml>er  of  de- 
dslbns  of  this  court,  we  conclude  that  plain- 
tiffs' action  was  properly  maintained. 

The  plaintiffs  claim  that  all  the  rent  is 


due;  that  defendants'  action  has  the  effect 
of  changing  the  Indebtedness  to  a  cash  basis. 
In  deciding  this  point  we  take  Into  consid- 
eration the  circumstances  of  the  abandon- 
ment, some  time  after  the  suit  had  be^i 
instituted;  the  facts  that  the  goods  were 
sold  under  an  order  of  court;  and  the  pay- 
ment of  rent  as  it  became  due.  They  are 
not  sufficient  to  defeat  or  lessen  any  of 
plaintiffs'  rights  to  prosecute  their  claim 
against  the  defendants,  and  maintain  an  ac- 
tion in  rem  against  the  property  subject  to 
their  Ibase  in  the  possession  of  the  Inter- 
vener, but  present  good  grounds  not  to 
change  the  terms  of  the  indebtedness,  and 
to  let  them  remain  as  stipulated  in  the 
lease.  The  intervener  furnished  bond,  ac- 
cepted by  the  sheriff  as  good  and  scdvent,  to 
produce  the  property  to  meet  the  Judgment 
of  the  court,  or  pay  Its  amount  This  bond 
represents  the  goods.  In  decreeing  recourse 
upon  this  bond  the  obllgatlonB  remain  until 
payment,  and  plaintiffs'  right  lemalns  unaf- 
fected until  payment  We  do  not  desire, 
by  our  ruling,  to  weaken  the  authority  of 
Christy  V.  Casanave,  2  Mart  (N.  S.)  461; 
Roumage  v.  Blatrier,  11  Rob.  (La.)  107;  Le- 
doux  V.  Jones,  20  La.  Ann.  539.  The  state 
of  facts  in  these  cases  is  not  in  all  re- 
spects similar  to  the  facts  of  the  case  under 
consideration.  The  abandonment  in  the 
cases  Just  referred  to  was  complete,  and  no 
bond  to  secure  the  claim  was  on  ffle.  As 
precedents,  Reynolds  v.  Swain,  13  La.  193, 
and  Prieur  v.  Depouilly,  apply.  The  terms 
of  payment  in  these  cases  remain  the  same 
as  they  were  before  Judgment  was  pro- 
nounced. 

In  reference  to  the  fee  of  attorney,  to 
which  objection  is  urged,  it  having  been 
stipulated  in  the  contract  of  lease  as  one 
of  its'  conditions,  the  difference  between  the 
parties  Justified  the  proceedings  Instituted 
to  secure  plaintiffs'  rights.  We  think  the 
fee  is  due. 

It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  amended  by 
allowing  execution  to  issue,  as  decreed  in 
that  Judgment,  for  the  sum  actually  due  at 
the  time  the  writ  of  fl.  fa.  will  be  applied 
for,  and  that  for  the  balance  a  writ  of  fi.  fa. 
Issue  from  month  to  month  until  the  Judg- 
ment Is  all  paid.  Tne  Judgment  Is  also 
amended  by  allowing,  as  In  the  Judgment 
of  the  court  a  qua.  Interest  on  the  notes 
due  and  demandable  as  to  payment,  and  re- 
jecting all  demands  for  interest  on  the  notes 
not  matured.  The  Judgment  Is  also  amend> 
ed  by  setting  aside  the  order  of  dismissal  of 
the  court  a  qua,  and  it  Is  further  amended 
by  rejecting  Intervener's  demand,  without 
prejudice,  however,  to  its  UabUlty,  and  'Qiat 
of  its  sureties,  on  the  forthcoming  bond  for 
the  restoration  to  the  sheriff  of  the  properly 
seized,  or  for  the  satisfaction  of  plaintiffs' 
Judgment  After  amendment  as  above,  the 
Judgment  appealed  from  is  affirmed,  at  ai>- 
pellet'  costs. 
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(45  La.  Ann.  ttt) 

JOHNSON  T.  CAKRERE.    (No.  11,208.) 
<Siipr«ine  Gomt  of  liooisiana.     Mar  US,  18S3.) 

PsniOIPAI.  iLNU  AOENT  —  AVIBORITT — RaTJFIOA- 
TION  —  FiNAl.  ISBTTI.BIIII(T  Of  SUCCESSION  —  Ib- 
BCeCLAUITIES—  J  U  DOM  BUT. 

1.  The  principal's  acts  will  be  liberally  con- 
strued in  favor  of  a  ratification. 

2.  A  principal  notified  of  the  acts  of  his 
agent  must  disaptjrore  them  within  a  reason- 
able time,  or  he  will  by  his  silence  ratify  them. 

3.  A  jodgment  carried  on  a  final  tableau  of 
distrlbntion,  and  partly  paid  in  the  final  settle- 
m«it  of  the  snccession,  and  dnly  homolotrated, 
after  notification  binds  the  heirs,  who  will  not 
be  heard  to  plead  its  nullity  on  the  ground  of 
defective  dtatioa  served  npon  their  ancestor, 
the  judgment  debtor. 

4.  The  authority  of  an  agent  cannot  be  con- 
tested, more  than  20  years  having  elapsed  since 
the  agency  was  alleged  and  the  judgment  ob- 
tained. 

B.  More  than  10  years  have  elapsed  since 
the  proi>erty  was  purchased  by  plaintiff's  au- 
thor, in  good  faith,  and  a  title  acquired,  which 
was  legal  and  sufficient  to  transfer  the  prop- 
erty. 
(Syllabus  by  the  Court) 

Appeal  firom  dvll  district  court;  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

Suit  by  Mrs.  Jennie  Johnson,  wife  of  Wit 
Uam  Jobnson,  against  E.  A.  Carrere,  to  c(Mn- 
pd  defendant  to  accept  title  to  certain  prop- 
erty. Jndgment  for  plalntlfl.  Defendant  ap- 
peals.   Affirmed. 

Branch  K.  Miller,  for  appellant  B.  Arm- 
bruster,  A.  J.  Murphy,  and  C  H.  Osterber- 
ger,  for  appellee. 

BBEATTX,  J.  The  plaintiff  snes  to  compel 
the  defendant  to  accept  title  to  a  certain 
piece  of  property  oa.  Canal  street  The  de- 
foidant  agreed  with  plaintlfC  to  purchase 
It  from  her  for  the  sum  of  $6,600.  The  de- 
fendant, after  examination  of  the  title,  re- 
fused to  accept  It,  on  the  ground  that  the 
Judgment  pronounced  in  the  year  1866,  in 
the  suit  of  the  Bank  of  New  Orleans  against 
0.  Toledano,  No.  21,799,  of  the  late  third 
district  court,  was  null  and  void.  The  Judg- 
ment was  rendered  for  the  sum  of  $51,477.03 
upon  oonflxmation  of  a  default  Under  the 
eiecation  of  the  Judgment  the  property  was 
aogolred  by  Boyal  A.  Porter  on  6th  Febru- 
ary, 1867.  Upon  certain  of  the  notes  merged 
in  the  Judgment  the  indorsement  of  O.  Tole- 
dano, the  debtor,  was  by  his  agent,  John 
TaykHT.  His  authority  to  Indorse  as  agent 
is  not  qnesttmted.  The  petition  In  that  suit 
sets  forth  the  authority  of  the  agent  to 
represent  the  defendant  In  the  suit  In  the 
act  of  procuration  the  principal,  Toledano, 
gives  full  power  to  his  agent  to  manage 
and  transact  all  his  business;  to  draw 
checks  and  drafts;  to  make  promissory 
notes,  bills  of  exchange,  drafts,  bonds,  and 
all  other  obligations  tor  the  payment  of 
money;  to  receive  moneys  and  ccmtract 
.debts;  to  lease,  sell,  and  mortgage  his  proj)- 
erty.  Tlie  power  is  general  in  terms,  and 
the  tigait  is  spedaily  autboriaed  to  ask,  de- 
mand, soe  for,  Teoover,  and  recelye  all  aoma 


of  money  due  the  principal;  also  to  appnar 
before  aU  courts  of  law.  There  is  in  the 
suit  a  citation  of  Toledano  by  service  upon 
the  said  agoit  If  it  be  conceded  that  the 
power  was  not  as  ample  as  it  should  have 
been,  there  was  absolute  acquiescence  in 
the  sale.  The  defendant,  Toledano,  departed 
this  life  three  years  after  the  Judgment  had 
been  obtained,  and  nearly  that  time  elapsed 
between  the  date  of  the  sale  of  the  prop- 
erty and  that  of  his  death.  He  must  have 
known  that  he  had  been  sued  through  his 
agent,  and  that  the  property  had  been  sold. 
The  agent's  authority  was  never  denied. 
The  maxim,  "semper  qui  non  prohibet  all- 
quem  se  intervenire  mandare  creditor,"  ap- 
plies after  these  many  years,  during  which 
the  authority  of  the  agent  alleged  Judicially 
has  remained  tmquestioned.  At  this  time 
the  heirs  do  not  dispute  his  authority.  After 
the  death  of  the  late  0.  Toledano  they  rati- 
fied the  proceedings  in  which  the  Judgment 
was  pronounced  and  the  sale  made.  The 
mortuary  proceedings  disclose  that  an  In- 
ventory was  duly  made,  and  an  administra- 
tor appointed.  The  administrator  in  due 
time  presented  a  provisional  accoimt  of  his 
administration,  from  which  we  extract:  "The 
above  balance  of  $24,460  has,  under  the  be- 
fore-recited order  of  the  second  district 
court,  been  applied  in  part  i>ayment  of  the 
Judgment  obtained  by  the  Bank  of  New 
Orleans  against  the  deceased  in  the  third 
district  court  for  this  parish  in  the  suit  num- 
bered 21,799  on  the  docket  of  said  court 
-for  the  sum  of  $61,477.03."  Some  tbne  after, 
a  tableau  of  distribution  was  filed.  The 
Judgment  for  the  same  amount  is  carried  on 
the  tableau.  It  was  duly  homologated. 
Lastly,  a  final  tableau  of  distribution  was 
filed,  also  setting  forth  the  taidebtedness 
proven  by  ttie  Judgment  now  assailed,  and 
referring  in  terms  to  that  J.udgment  lliree 
of  the  heirs  opposed  the  homologation.  Due 
advertisement  was  made  and  notice  given 
of  the  filing.  This  judgment  was  taken  ac- 
count of  throughout  in  casting  the  debit 
side  of  the  succession  acootmta.  It  was 
partly  paid  with  the  proceeds  distributed  by 
the  administrator,  contradictorily  with  the 
heirs.  The  ratification  was  entire,  and  re- 
lates back  to  the  suit  in  which  Judgment 
was  pronounced.  More  than  26  years  have 
elapsed  since  the  homologation,  and  more 
than  10  since  Mrs.  Porter,  a  third  person  to 
the  original  transaction,  became  the  owner 
by  purchase  from  the  succession.  This  pe- 
riod has  cured  all  Informalities,  If  any  could 
remain  not  cured  after  the  heirs  have  ex- 
pressly ratified  the  tide  by  consenting  to  the 
distribution  made  and  the  partial  ratification 
of  the  Judgment  The  Judgment  appealed 
from  In  this  case  condemns  the  defendant 
to  accept  title.  No  reference  is  specially 
made  in  the  Judgment  to  rents,  which,  in 
accordance  to  the  agreement  Is  to  be  turned 
over  to  the  vendee;  nor  to  the  taxes  due  on 
tha  property.  The  deed  tendered  is  not  la 
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evidence  The  defendant  waived  the  ten- 
der. In  his  pleadings  he  does  not  complain 
that  the  deed  was  not  drawn  In  accoidance 
with  the  tenns  and  conditions  of  the  agree- 
m«it  to  purchase.  It  will  not  be  presumed 
that  plaintiff  has  sought  to  evade  any  part 
of  these  terms  and  conditions.  We  there- 
fore wUl  not  amend  the  judgment,  aa  urged 
by  defendant  should  be  done.  It  covets  all 
the  tights  of  the  parties. 

The  plaintiff  and  appellee  prays  for  the 
Infliction  of  damages  for  a  frivolous  appeal 
The  defendant.  In  earnestly  submitting  his 
grounds  of  defense  In  matter  of  title  to  real- 
ty, has  not  rendered  himself  liable  to  dam- 
ages. Even  if  he  had  been  overprudent  In 
matter  of  a  title  to  immovable  property,  the 
lack  of  seriousness  and  earnestness  must  be 
obvious  to  Justlfjr  the  Infliction  of  danmges. 

Judgment  affirmed,  at  appdlant's  costs. 


(46   La.   Ann.   948) 

STATE    ex   rel.    CAWLEY    v.    JUDGE   OF 

FOURTH  JUDICIAL  DIST.  COURT.    (No. 

11,279.) 
(Supreme  Court  of  Loiiitiana.     May  15,  1893.) 
Ihfbibonment  under  Ckiminai,  Sbnte><ce — Faii/- 

DBB  TO  Fat  Fine  —  Sdbbendeb  of  Pbopbbtt — 

Kklease. 

1.  A  party  confined  in  jail  nnder  a  decree 
of  a  competent  court  Is  not  entitled  to  an  abso- 
lute and  immediate  release  from  confinement  on 
makin?  a  surrender  of  his  property,  and  upon 
obtaining  the  judge's  order  of  acceptance  there- 
of. He  must  await  the  action  of  the  meeting 
of  his  creditors. 

2.  Non  constat,  that  his  cession  and  dis- 
charge may  not  be  snccessf  ally  opposed. 

(Syllabus  by  the  Court.) 

Application  by  John  Cawley  for  writ  of 
mandate  to  the  judge  of  the  fourth  Judicial 
dlstilet  court,  parish  of  Orant.   Refused. 

Edwin  Q.  Hunter,  for  relator.  Respondent, 
In  pro.  per. 

WATKINS,  J.  It  appears  from  the  peti- 
tion of  the  relator  that  at  the  March  term  of 
the  district  court  of  Grant  parish  for  the 
present  year  (1893)  he  pleaded  guilty  to  the 
charge  of  selling  liquor  without  paying  a 
license,  and  was  sentenced  to  pay  a  fine  of 
$200  and  costs,  and.  In  defatilt  of  payment, 
he  was  to  suffer  Imprisonment  In  tlie  parish 
jail  for  a  period  of  four  months,  in  keeping 
with  the  terms  and  condluons  of  Rev.  St  § 
910;  and  he  was  imprisoned  In  default  of 
paying  fine.  That,  availing  himself  of  the 
provisions  of  the  Insolvent  laws  of  the  state, 
and  particularly  those  relating  to  debtors  In 
actual  confinement,  he  applied  for  their  ben- 
efit, for  the  purpose  of  regaining  his  liberty. 
That,  notwithstanding  the  judge  accepted  his 
surrender,  and  granted  him  the  stay  of  proceed- 
ings against  his  person  and  property  that  is 
usual  in  such  cases,  he  has  refused  to  release 
him  from  custody,  and  suffers  him  to  be  de- 
tained in  prison.  That  the  fine  imposed 
must  be  placed  upon  the  footlns  of  any  mere 


contractual  obligation  to  pay  money,  and 
from  which  he  Is  legally  relievable  by  means 
of  a  discharge  under  the  Insolvent  law.  His 
averment  is  "that,  after  the  order  accepting 
the  surrender  was  signed,  he  was,  by  virtue 
of  that  order,  entitled  to  be  released  from 
custody;  and  that  he  has  suffered  great  in- 
jTuy,  and  a  denial  of  justice  at  the  hands  of 
the  said  judge  by  his  refusal  to  order  his  re- 
lease from  custody.  The  respondent  returns 
that  he  declined  to  release  the  relator  from 
imprisonment  because  his  order  accepting  his 
surrender  and  granting  him  a  stay  of  pro- 
ceedings directed  the  convocation  of  a  meet- 
ing of  creditors  on  the  fourth  Monday  of 
Mity,  1893,  which  will  occur  on  the  22d  day 
of  the  month,  a  date  that  is  still  in  the  fa- 
ture;  and  that  the  relator  Is  not  entitled  to 
liberation  from  imprisonment  until  said  meet- 
ing shall  convene  and  take  action  tn  the 
premises.  The  Code  declares  that  "the  cred- 
itors cannot  refuse  the  surrender  made  ac- 
cording to  the  forms  ordained  by  law,  unless 
in  case  of  fraud  on  the  part  of  the  debtor. 
It  operates  the  discharge  of  the  restraint  of 
the  debtor's  person,  and  delivers  him  from 
actual  imprisonment"  Rev.  Civil  Code,  art 
2176.  It  is  the  creuitors,  and  not  the  judge, 
who  can  discharge  the  Insolvent  Burdon  ▼. 
His  Creditors,  20  La.  Ann.  364.  After  the 
cession  and  acceptance  of  a  surrender  by  the 
judge,  all  of  the  property  of  the  Insolvent 
vests  in  his  creditors.  Rev.  St  S  1791.  It  is 
the  duty  of  the  judge,  when  granting  an  or- 
der staying  all  proceedings  against  the  in- 
solvent's person  and  property,  to  likewise 
grant  an  order  convoking  a  meeting  of  cred- 
itors. Id.  §  1790.  At  the  meeting  of  cred- 
itors, their  deliberations  'in  respect  to  tlie 
sale  or  disposal  of  the  property  surrendered, 
or  for  any  other  object  relative  to  the  inter- 
est of  the  mass  of  creditors,  the  opinion  of 
the  majority  of  the  creditors  In  number  and 
amount  shall  pro^de."  Id.  (  1799.  Any 
creditor  of  an  insolvent  deb^'or  is  entitled  "to 
oppose  the  appointment  of  a  syndic,  or  to 
charge  fraud  against  the  debtor  •  •  • 
within  ten  days  next  following  the  meeting 
of  creditors,"  etc  Id.  «  1802.  And  in  addl- 
tion  to  these  general  provisions,  clearly  Indil- 
eating  that  the  insolvent  cannot  be  dis- 
charged Immediately  upon  the  judge's  order 
accepting  his  surrender,  the  further  siieclflc 
declaration  of  the  statute  is  that  "any  debt- 
or who  may  be  Imprisoned  tmder  a  wilt  of 
arrest  and  against  whom  no  charge  of  fraud 
is  pending,  may  be  discharged  by  making  a 
surrender  of  his  property  to  his  creditors.*" 
Id.  I  1819;  Caldwell  T.  Bloomfield,  2  Lou 
503.  From  the  foregoing  provisions  of  law, 
we  take  it  to  be  clear  that  there  is  no  possi- 
ble efficacy  In  the  stay  order  accompanyins 
the  judge's  acceptance  of  a  surrender,  except 
to  operate  the  future  exemption  of  the  debtor 
from  arrest,  and  the  molestation  of  his  prop- 
erty by  individual  creditors.  And,  while  tho 
acceptance  of  his  surrender  operates  the 
transfer  of  the  insolvent's  property  to  his 
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creditors,  jet  the  credltora  coHectlyely  can 
alone  administer  Same,  and  malie  orders 
looking  to  his  discharge.  It  la  evident  that 
the  relator's  application  Is  premature,  and 
must  be  refused.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  application  of 
relator  for  a  peremptory  mandamus  be  re- 
ftised,  at  bis  cost. 

On  Rehearing. 
(lCa7  22,  1898.) 

FBNNER,  J.  Belator.  imprisoned  under 
criminal  sentence,  cannot  stand  In  better  po- 
sition than  one  under  dvll  arrest;  and  even 
In  the  latter  case,  under  section  1819,  Bev. 
St,  the  debtor  claiming  release  must  show 
not  only  a  surrender  accepted  by  the  Judge, 
but  also  that  no  charge  of  fraud  was  pending 
against  him.  The  latter  can  only  be  estab- 
lished after  the  expiration  of  the  delay  with- 
in which  the  law  provides  that  charges  of 
fraud  may  be  made,  vis.  within  10  days  after 
the  meeting  of  creditors.  Such  seems  to  have 
been  the  view  of  the  statute  taken  by  this 
court  Martin's  Case,  2  Mart  (La.)  78; 
Caldwell  t.  Bloomfield,  2  La.  603.  We  may 
add  that  relator's  case  is  not  in  our  opinion, 
within  the  letter  or  meaning  of  section  081, 
Rev.  St  He  Is  not  "sentenced  to  pay  a  fine 
and  costs,  and  to  stand  committed  until  they 
are  paid;"  In  which  case  his  imprisonment 
would  not  discharge  the  fine.  His  sentence 
Is,  In  ^ect,  altematlre,  L  &  to  pay  the  fine, 
or,  In  default  of  i>ayment  to  be  imprisoned 
for  four  months.  If  he  serves  his  term  of 
Imprisonment  the  fine  will  be  disdiarged. 
To  midi  a  case  the  statute  does  not  apply. 

Rehearing  refused. 


(CL«.  Ami.  gs» 

Snewion  of  STEPHENS.     (So.  11,281.) 
(8apr«ne  Court  of  Louisiana.    May  10^  180S.) 
Wui*  —  IxpossiBLB  Conditions  —  Imtsbbst  on 

Lnoaciss— Recoonition  or  Lbo^ot— Fsbsons 

AND  Estates  or  MiNOBs. 

1.  A  dlspoaitlon  by  will,  In  which  the  vro^ 
«ty  donated  is  to  remain  in  the  hands  of  the 
exeentw  until  a  legatee  who  has  arrived  at  the 
age  of  majority  shall  be  24  years  of  age,  cannot 
be  distingnished  from  one  that  seeks  to  pro- 
hibit the  sale  or  other  exercise  of  the  right  of 
ownnship,  and  Is  therefore  an  Impossible  con- 
dition, illegal,  and  to  be  reputed  as  not  written. 
2LThe  persons  and  estates  of  minors  are 
plaeed  under  the  power  of  tutors  and  under- 


8.  Interest   on    particular  legacies   is   doe 
ftom  the  date  of  demand  for  their  delivery. 

On  Rehearing.  - 

lie  qnalified  recognition  of  the  legacy  by  the 
executor  will  not  carry  with  it  the  payment  of 
interest  prior  to  demuid  for  Its  ddlvery. 

(SyUabns  by  tit*  Conrt) 

Appeal  from  dvll  district  court  pariah  of 
Orleans;  Francis  A.  Monroe,  Judge. 

Succession  of  Thomas  A.  Stephena  Judg- 
ment, from  whlcb  Mora,  the  executor,  and 
UiSL  Bruoct  tutrix,  appeaL   Afllnned. 


Gus.  A.  Breaux,  for  appellant  Mora.  Ghte- 
hen  St  Suthon,  for  appellant  Mrs.  Bninet 
George  C.  Preot  for  appellee  Bertha  Bgloff. 
James  D.  Seguln,  for  lytpellee  John  F. 
Byrne,  natural  tutor. 

BREAUX,  J.  The  questions  for  dedsloB 
are:  (1)  Whether  an  executor's  authori^, 
after  haTtng  invested  the  amounts  of  the 
legacies  as  directed,  continues  under  the 
terms  of  the  will,  and  includes  the  duty  of 
retaining  possession  and  administering  the 
interests  for  the  protection  and  benefit  of 
the  legatees,  or  should  he  deliver  the  evi- 
dences of  Indebtedness  and  title  of  invest- 
ment made  by  him  to  the  legateee?  (2) 
Whether  the  interest  on  a  legacy  of  a  cer- 
tain amount  runs  from  the  date  of  the  filing 
of  the  tableau  recognizing  the  Indebtedness 
of  the  succession.  By  the  following  ex- 
cerpts from  the  testament  of  the  decedent 
the  pertinent  facts  of  the  case  are  set  fortli, 
via.:  "After  all  my  Just  debts  are  paid,  I 
give  to  Edna  May  Byrne,  daughter  of  John 
P.  Byrne  and  Ida  Blackburn,  the  sum  of 
$1,000,  to  be  put  out  at  Interest  until  she 
becomes  of  age,  interest  to  be  paid  yearly 
for  her  education,  clothing,  and  support 
I  give  to  Octavia,  Felicity,  and  Jules  Brunet 
three  children  of  Jules  Brunet  and  Octavia 
Wolf,  $500  each,  to  be  put  out  at  interest  im- 
til  they  become  of  age,  interest  to  be  paid 
yearly.  I  give  and  bequeath  to  Sophie  Eg- 
lofT,  now  living  with  Mrs.  Alice  Mora,  $500, 
to  be  put  out  at  Interest  until  she  is  twenly- 
four  years  of  age.  Interest  to  be  paid  yeoriy. 
I  give  and  bequeath  to  Bertha  Egloff,  noiw 
living  in  my  house,  $3,500,  whereof  $3,000 
are  to  be  put  out  at  Interest  during  her  llfe^ 
the  Interest  to  be  paid  yearly,  and  the  re- 
maining $500  are  to  be  paid  in  cash  to  her. 
In  equal  Installments  of  $250  each,  one  at 
my  death  and  the  other  one  year  after  my 
death.  *  *  *  I  give  the  remainder  of  my 
elfects  to  Mrs.  Alice  Mora,  wife  of  Thomas 
Mora.  *  *  *  I  charge  my  said  executors 
to  pay  all  my  Just  debts,  and  then  to  dis- 
tribute my  estate  as  above  provided.  Invest- 
ing those  legades  that  are  required  to  be 
put  out  at  interest  in  such  securities  as  they 
may  deem  best  In  the  name  of  the  said  leg- 
atees." Two  of  the  plaintiffs  In  rule  who 
apply  to  be  placed  in  possession  of  certain 
legacies  are  the  tutors  of  the  minora  who 
are  legatees.  The  plaintiff,  in  another  rule 
j>endlng  before  us  on  appeal.  Is  of  the  age 
of  majority. 

The  possibility  that  the  disposition  la  a 
fidel  commissum  is  suggested  in  argument; 
also  that  it  Involves  a  substitution.  It  is 
also  contended  that  an  "Impossible  condi- 
tion" attaches  to  the  bequests.  In  refer- 
ence to  the  first,— fidel  commissum,— It  being 
"a  disposition  by  which  the  donee,  the  heir, 
or  legatee  Is  charged  to  preserve  for  or  to 
return  a  thing  to  a  third  person,"  it  does 
not  Include  in  Its  meaning  any  of  flie  b» 
«iae(rts  of  the  will.   It  does  not  contain  amy 
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g<ft  to  the  doneea,  through  the  agency  of  a 
third  person,  in  confidence,  that  he  will  tU»- 
pose  of  the  amount  for  the  benefit  of  the 
donees,  1.  e.  no  one  "to  charged  to  preserve 
for  or  to  return  a  thing  to  a  third  person." 
The  donations  of  the  decedent  are  absolute. 
They  are  made  without  attempting  to  In- 
terpose any  third  person.  The  investment 
of  the  funds  as  directed  in  the  will,  and 
the  manifest  desire  of  the  testator  of  pro- 
tecting the  Interest  of  the  donees,  do  not  in- 
volve a  Add  commlssum.  In  reference  to 
the  prohibited  substitution,  tested  by  the 
discussion  of  the  authorities  and  the  deci- 
sion In  Marshall  v.  Pearce,  34  La.  Ann.  557, 
there  being  no  duty  Imposed  upon  the  exec- 
utor, and  no  condition  attached  to  the  direc- 
tion to  deliver  the  property  ostensibly  do- 
nated or  really  donated  for  a  period  to  an- 
other, the  real  donee,  at  any  time.  It  cannot 
in  reason  be  held  to  fall  within  the  definition 
given.  In  the  opinion  It  is  said:  "The  sim- 
plest test  to  the  substitution  prohibited  by 
our  law  Is  that  it  vests  the  property  in  one 
person,  •  •  •  and  at  the  death  of  such 
person  vests  the  same  property  In  another 
person,  who  takes  the  same  dlrecUy  from  the 
testator,  but  by  a  title  which  only  springs  In- 
to existence  on  the  death  of  the  first  donee. 
Such  a  disposition  destroys  the  power  of 
alienation  of  the  property  by  the  first  donee, 
because  he  Is  bound  to  hold  it  until  his  death, 
in  order  that  the  person  then  called  to  the 
title  may  take  It  At  the  same  time  no 
power  of  alienation  exists  in  the  second 
donee  during  the  life  of  the  first,  because 
this  title  only  comes  Into  being  at  the  death 
of  the  latter."  No  such  condition  presents 
itself  tmder  the  will  in  the  case  at  bar.  The 
legatees  have  absolute  title,  transferable 
and  heritable.  No  others  are  named  to  have 
any  interest  It  IB  therefore  not  a  prohib- 
ited substitution. 

In.  reference  to  impossible  conditions,  de- 
fined as  being  those  that  are  contrary,  to  the 
■laws  or  to  morals,  and  as  such  reputed  not 
written,  the  article,  (900  of  the  Code  Napoleon, 
and  1519  of  our  Code,)  says  Marcade,  (volimie 
3,  p.  6S3,)  declares  that  In  gratuitous  disposi- 
tions all  conditions  physically  or  legally  im- 
possible are  made  nugatory  by  law  to  that 
extent  that  the  disposition  becomes  one 
pure  and  dmple,  and  had  efFect  as  If  the 
Imposdble  condition  had  not  been  written. 
If  the  condition  Is  Illegal,  It  Is  Ignored  and . 
considered  not  written.  The  condition  at- 
tached, relating  to  the  administration  of  the 
property  by  the  executor,  has  features  deny- 
ing to  the  donee  the  enjoyment  to  which 
she  has  a  right  as  owner.  The  intention  of 
the  testator  Is  the  law  of  the  wllL  "I  give 
and  bequeath"  are  the  positive  and  disposing 
words  intended  to  vest  the  donee  with  the 
right  named.  They  are  the  absolute  owners. 
Ownership  Is  the  right  by  which  a  thing  be- . 
longs  to  some  one  in  particular  to  the  ex- 
clusion of  all  other  persons.  Civil  Code,  art  4S8. 
"The  ownership  of  a  thing  Is  vested  In  him 


who  has  the  immediate  dominion  of  it  and 
not  In  him  who  has  a  mere  beneficiary  right 
In  it"  Civil  Code,  art  489.  "Ownership  Is  per- 
fect when  it  is  perpetual,  and  the  thing  Is 
unincumbered  with  any  real  rig^t  towards 
any  other  person  than  the  owner."  ClvU 
Code,  art  490.  The  legatees  are  vested  with 
these  elements  of  ownership.  The  impossi- 
ble conditions  attached  to  the  legacy  are  as 
If  not  written.  By  executing  the  condition 
maintaining  the  executor's  possession  and 
his  right  to  administer,  the  property  is  prac- 
tically taken  out  of  commerce  and  the  au- 
thority to  alienate  Is  denied. 

As  to  the  denial  of  the  right  of  alienation 
to  the  owner,  we  have  the  authority  of 
Slrey,  Codes  Annotes,  p.  387,  |  47,  and  18 
Demolombe,  §  290,  in  support  of  the  state- 
ment that  the  condition  not  to  alienate  is  an 
Impossible  one  to  impose  npon  a  bequest  of 
the  ownership  of  property.  From  the  former 
we  translate:  "That  condition  Is  Impossible 
and  to  be  expunged,  prohibiting  the  legatee 
from  sdllng  or  binding  or  Incumbering  the 
property  before  a  certain  epoch."  From 
Demolombe:  "The  prohibition  not  to  alien- 
ate Is  at  most  a  precept  a  nudum  praecep- 
tum."  In  Partee  v.  Hill,  12  La.  Ann.  767.  It 
was  decided  "that  the  appointment  by  will 
of  trustees  to  receive  a  sum  of  money  be- 
queathed by  the  testator,  and  to  pay  the  in- 
terest on  it  annually  to  the  legatee,  will  be 
disregarded  If  the  legatee  refuses  to  ac- 
quiesce in  the  creation  of  such  an  agency." 
From  Succession  of  Franklin,  7  La.  Ann. 
395,  we  quote:  "Any  Illegal  or  Impossible 
condition  the  disposition  may  contain  Is  pre- 
sumed to  have  been  Inserted  Inadvertently, 
and  not  written."  Clagne  v.  Clague,  13  La.  1. 
The  propositions  are  well  supported  by  trust- 
worthy authority  that  impossible  conditions 
are  to  be  considered  not  written,  and  that 
such  condition  as  that  attached  to  the  legacy 
by  the  decedent  Is  an  Impossible  condition. 
In  his  elaborate  opinion  the  learned  Judge 
of  the  court  a  qua  says:  "There  appears  to 
have  been  some  confusion  in  the  following 
opinion  of  the  Impossible  condition'  with  the 
fidel  commlssum,  but  as  the  Judgment  sna- 
talned  the  legacy,  and  merely  held  the  condi- 
tion to  be  void,  its  meaning,  legally  speaking; 
was  that  there  was  an  impossible  condition, 
and  that  there  was  not  a  fidel  commlssum, 
for,  it  the  latter  had  existed,  the  whole  be- 
quest would  have  been  nulL  Succession  of 
Steven,  36  La.  Ann.  754.  I  am  aware  that 
there  may  be  some  difficulty  In  reconciling 
the  conclusion  of  the  supreme  court  In  the 
case  cited  with  the  ruling  in  the  Maclas  and 
Strauss  Cases,  31  La.  Ann.  127,  38  Lfu  Ann. 
59,  but,  as  the  case  dted  has  not  been  over- 
ruled in  terms,  and  Is  supported  by  other 
decisions  previously  rendered,  I  feel  author- 
ized to  rely  on  it  in  this  case."-  We  concur 
in  the  conclusion  of  the  district  Judge,  rela- 
tive to  the  Steven  Case,  36  La.  Ann.  754,  aa 
authoritative  when  the  legatee  is  sui  Juxia. 
The  two  cases,  Maclas'  and  Strauss',  deflect 
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somewhat  from  the  line  of  preceding  ded- 
don&  We  will  not  discoas  the  departure. 
They  apply  to  the  interests  of  minors.  What- 
ever  may  be  the  appreciation  of  those  de- 
cisions, when  the  necessily  wUl  arise  for  the 
consideration  we  are  confident  that  the  prin- 
ciples annotjnced  will  not  be  extended  as  ap- 
plying to  legacies  to  persons  not  under  legal 
disability.  The  legatee  of  age  has  the  abso- 
lute light  to  the  dominion  of  the  property 
donated  to  her.  These  last  declsionB  counte- 
nance the  creating  of  a  quasi  tutorship  quoad 
the  legacy.  They  will  hare  to  undergo  the 
test  whoi  a  question  arises  Involylng  the 
Interests  of  minors.  In  the  case  at  bar  tBe 
minors'  interests  are  not  affected  by  such 
a  condition  as  attached  to  the  legacy  of  the 
legatee  of  age.  It  was  not  sought,  under  the 
terms  of  the  will,  to  charge  the  executor 
with  the  duty  of  administering  thdr  inter- 
ests until  they  are  of  age.  After  investing 
the  amount  of  the  legacies,  it  does  not  ap- 
pear that  it  was  the  testator's  Intention  that 
he  should  collect  and  account  for  the  Interest 
nntU  the  majority  of  the  minors.  There  is 
nothing  in  the  will  attached  as  a  condition 
with  the  view  of  precluding  the  tutor  from 
administering.  "The  persons  and  estates  of 
minors  shall  in  all  cases  be  placed  under  the 
power  of  tutors  and  undertntors."  Oode  Pr. 
art  958;  Succession  of  Foudier,  30  La.  Ann. 
1017. 

Interest  Is  dne  from  the  day  of  tiie  demand 
for  deliyeiy.  Civil  Code,  art  1626.  Interest 
is  only  due  on  particular  legacies  from  the 
date  provided  in  the  article  of  the  Code. 
In  llie  case  to  wUch  our  attrition  is  directed, 
the  Issne,  it  appears,  was  as  to  whether  Ihe 
Interest  should  mn  from  1857  or  1872.  The 
conrt  held  that  it  should  run  from  the  last 
date.  There  was  no  question  presented  or  de- 
cided as  between  the  last  date  and  that  of 
demand.  In  Yentrees  v.  Brown,  34  La.  Ann. 
461,  there  was  a  question  of  equity.  "Equity, 
besides,  entitles  Isaac  D.  Brown  to  that  al- 
lowance Interest  was  allowed  to  his  sister, 
Mrs.  Fdtos.  There  is  no  reason  why  he 
atumld  not  also  receive  it"  We  adhere  to 
the  article  of  the  Code  that  Interest  is  due 
from  demand.  "Le  legataire  partlculler  n'a 
Jamais  droit  anx  fruits  qu'a  partir  de  sa 
demande."  4  Marcade,  p.  69.  The  Judgment 
at  the  conrt  a  qua  Is  afiOrmed,  at  appellantB' 
costs. 

On  Rehearing. 

(May  27,  1893.) 
Conceding;  argument!  gratia,  the  law  points 
presented  for  appellants  In  th^r  application 
for  a  rehearing,  there  are  obstacles  in  the 
way  of  granting  the  application.  The  exec- 
utor acknowledged  the  legacies  by  carrying 
them  In  bis  account  But  the  conditions  at- 
tached excluded  them  from  the  ranlc  of 
legades  deliverable  Instanter.  The  testator 
willed  the  payment  at  bis  debts,  the  invest- 
ing of  the  amount  of  the  legacies.  In  refer- 
ence to  the  legatees  who  are  minors,  he  did 


not  dearly  direct  by  whom  the  funds  should 
be  managed  after  their  Investment,  in  ac- 
cordance with  the  terms  of  the  will.  In  so 
far  as  related  to  the  legatee  of  age,  the  testa- 
tor, after  the  investment,  placed  the  man- 
agement in  the  hands  of  the  executor.  This 
restriction  was  nugatory,  and  the  amount 
will  now  be  turned  over  to  this  legatee.  The 
executor  who  files  an  account  cannot  be  held 
to  the  payment  of  Interest  on  particular 
legacies  prior  to  the  demand  for  their  deliv- 
ery, though  he  may  recognize  them  as  Just 
and  legal,  tf  the  admission  is  accompanied 
with  conditions  rendering  It  equitable  and 
proper  that  Interest  be  not  allowed.  The 
sale  of  the  property,  the  payment  of  the 
debts,  the  Interpretation  of  conditions  of  the 
will  not  clearly  expressed  involved  delay 
which  the  Judge  of  the  court  a  qua  did  not 
consider  unreasonable.  With  his  views  upon 
the  subject  ours  coincide.  The  legatee  of 
age,  as  to  interest,  claimed  that  the  rule  sued 
out  by  her  should  be  made  absolute  in  so 
far  as  to  order  the  executot  to  invest  the 
sum  of  $3,000  in  her  name;  with  the  legal 
Interest  thereon  from  June  S,  1801.  Interest, 
by  the  Judgment,  is  allowed  from  30th  Jan- 
nary,  1893,  the  date  that  her  demand  was 
filed,  the  date  of  investment  ordered.  She 
acquiesces  In  the  Judgment  and  does  not  ap- 
ply for  a  rehearing.  The  appellant  John  F. 
Byrne,  natural  tutor,  claimed  interest  on  a 
thousand  dollars  from  6th  Jtme,  189L  By 
the  Judgment  he  is  allowed  Interest  from  the 
date  his  demand  was  filed,  L  e.  November 
28,  1892.  The  other  petitioner  for  a  rdiear- 
Ing,  Mrs.  Octavla  M.  Wolf,  natural  tutrix  of 
minors  who  are  particular  legatees,  did  not. 
In  the  rule  for  delivery  of  the  legacy  after 
investment,  claim  Interest  from  any  time 
prior  to  the  filing  of  her  demand.  She  was 
allowed  interest  from  the  day  her  demand 
for  delivery  was  filed,  L  e.  30th  January, 
1893,  to  the  date  of  investmoit  We  think 
the  Judgment  Is  correct,  and  does  Justice  to 
the  parties.   Bdiearing  refused. 


<4B  Ls.  Aim.  Stt) 

STATE  V.  HABRI&    (No.  11,271.) 

(Supreme  Court  of  Louisiana.     May  IB,  1893.) 

Homicide — Evxderob  —Hostile  Dbmonst&ition 

OF  Dbgzjlsid— Rbb  Okstae. 

1.  The  overt  act  or  hostile  demoastration 
of  the  deceased  against  the  accused  must  be 
proved  before  the  Introduction  In  evidence  of 
communicated  threats. 

2.  The  trial  judge  is  clothed  with  discretion 
to  determine  whether  a  hostile  demonstration 
had  been  made  by  deceased  against  accused. 

3.  The  tendency  of  recent  adjudications  is 
to  extend,  rather  than  to  narrow,  the  scope  of 
the  introduction  of  erldence  aa  part  of  the  res 
gestae.  As  a  general  rule,  when  it  is  necessary 
to  inquire  Into  the  general  nature  of  the  act 
committed,  or  the  intention  of  the  party  who 
did  the  act  proof  of  what  the  person  said  at 
the  time  of  doing  it  is  admissible  evidence,  as 
part  of  the  res  gestae,  for  the  purpose  of  show- 
ing its  true  character.  The  general  rule  is  that 
the  declaration  sought  to  bie  proved  must  be 
contemporaneous  with  the  event  sought  to  be 
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prored  as  the  prindi>al  fact;   but,  when  there 
are  connecting  circumstances,  they  may,  even 
,  wh7n  made  some  time  afterwards,  form  a  part 
of  the  whole  res  gestae. 

4,  An  act  cannot  be  varied,  qualified,  or  ex- 
plained by  a  declaration  which  amounts  to  no 
more  than  a  mere  narrative  of  a  past  transac- 
tion, nor  by  an  isolated  conversation,  nor  by  an 
isolated  act  done  at  a  later  period. 

5.  On  a  difficulty  which  resulted  in  a  homi- 
cide, and  in  the  conflict  the  ear  of  the  deceased 
was  bitten  or  torn  off  by  the  accused,  it  is  ad- 
missible evidence  to  prove  the  finding  of  the 
severed  ear  on  the  ground  where  the  conflict 
took  place,  15  or  20  minutes  thereafter;  and 
the  acts  and  declarations  of  the  accused,  in  re- 
lation thereto,  when  the  severed  ear  was  point- 
ed oat  to  him  on  the  ground,  are  also  admis- 
sible. 

(Syllabus  by  the  C!oart.) 

Appeal  from  district  court,  parish  of  Orant; 
George  Ware,  Judge. 

Ellas  A.  Harris,  haying  been  convicted  of 
manslaughter,  appeals.    Aifirmed. 

Robert  P.  Hunter,  for  appellant  M.  J. 
Ounnlngham,  Atty.  Gen.,  and  B.  E.  MUllng, 
Dist  Atty.,  for  the  State. 

McBNBRY,  J.  The  accused  was  Indicted  tor 
murder,  and  convicted  of  manslaughter,  and 
sentenced  to  hard  labor.   He  appealed. 

There  are  several  bills  of  exceptions  in  the 
record.  No.  1  contains  a  variance  of  state- 
ment of  facts  between  counsel  and  trial 
Judge.  On  the  repeated  rulings  of  this  court, 
we  accept  the  latter's  statement  It  com- 
plete destroys  the  effect  of  the  bUL  The 
statement  also  shows  that  the  district  at- 
torney withdrew  his  objection  to  the  Intro- 
duction of  proof— without  first  Showing  an 
overt  act  on  part  of  deceased— of  threats 
commimlcated  to  the  accused. 

The  second  bill  Is  as  follows:  "When  the 
state  had  offered  the  testimony  of  the  wit- 
nesses Walter  Neal  and  Fleet  Tillman  to 
show  that  after  the  difficulty  between  ac- 
cused and  deceaaed  had  occurred,  and  atter 
the  deceased  had  gone  home,  some  two 
hundred  yards.  Fleet  Tillman,  the  son  of  de- 
oeased,  returned  to  the  house  of  accused 
to  get  his  father's  cap,  and  a  piece  of  the 
ear  of  said  oilman,  deceased,  wliich  In  the 
scuffle  subsequent  to  the  firing  of  the  shot 
had  been  bitten  or  torn  off  by  the  accused, 
and  that  the  accused  had  kicked  the  cap  to- 
wards the  boy,  and  told  him  to  get  out  of 
his  yard,  and  that  on  the  discovery  by  the 
boy  of  the  piece  of  ear,  lying  on  the  ground, 
the  accused  had  put  his  foot  on  it  and 
stamped  it  counsel  for  accused  objected 
to  the  Introduction  of  said  evidence  as  not 
constltnttng  a  part  of  the  res  gestae;  that 
the  subsequent  acts  of  the  accused,  away 
from,  and  out  of  the  presence  of,  the  de- 
ceased, and  fifteen  or  twenty  minutes  after 
the  diJBculty  was  over,  could  not  be  con- 
nected with  the  difficulty  Itself  in  any  way; 
and  that  such  proof  could  only  be  offered 
to  prejudice  the  minds  of  the  Jury  against 
the  accused,  and  draw  their  minds  away 
from  the  facts  of  the  homldde,— which  ob- 
jections were  OTermled  by  the  court,  and 


the  testimony  admitted,  for  the  following 
reasons,  viz.;  'The  evidence  shows  that  the 
only  means  Tillman  had  to  prevent  accused 
from  shooting  him  again  was  to  close  with 
him,  and  in  the  scuffle  that  ensued  the  ear, 
or  a  portion  of  the  ear,  of  the  deceased,  was 
bitten  off.  The  facts  detailed  in  defendant's 
bill  occurred  so  shortly  after  the  shooting 
by  accused  as  to  constitute  them  a  part  of 
the  res  gestae,  and  are  also  admissible  to 
show  the  feelings  of  the  accused  at  the 
time  of  his  attack  upon  tlie  deceased.' " 
The  tendency  of  recent  adjudications  Is  to 
extend,  rather  than  to  narrow,  the  scope  of 
the  Introduction  of  evidence  as  part  of  the 
res  gestae.  As  a  general  role,  when  it  is 
necessary  to  inquire  into  the  general  nature 
of  the  act  committed,  or  the  Intention  of  the 
party  who  did  the  act  proof  of  what  the 
person  said  at  the  time  of  doing  it  is  ad- 
missible evidence,  as  part  of  the  res  gestae, 
for  the  purpose  of  showing  its  true  char- 
acter. The  general  rule,  also,  is  that  the 
declaration  sought  to  be  proved  most  be  con- 
temporaneous with  the  event  sought  to  be 
proved  as  the  principal  act;  but  when  there 
are  connecting  circumstances,  they  may,  even 
when  made  some  time  afterwards,  form  a 
part  of  the  whole  res  gestae.  Insurance  Co. 
v.  Mosiey,  8  Wall.  397;  RaUroad  Co.  t. 
Coyle,  55  Pa.  St  402;  Harriman  v.  Stowe, 
57  Mo.  93;  Field  v.  State,  34  Amer.  Rep.  479; 
State  V.  Gonsoulln,  38  La.  Ann.  459;  State  t. 
Corcoran,  Id.  949;  State  v.  Lewis,  44  La. 
Ann.  958,  11  South.  Rep.  572.  Mr.  Taylor, 
In  the  Law  of  Evidence,  gives  the  fourth 
rule  for  the  test  of  the  admissibility  of  such 
evidenae,  as  follows:  "That  an  act  cannot 
be  varied,  qualified,  or  explained  by  a  dec- 
laration which  amounts  to  no  more  than  a 
mere  narration  of  a  past  transaction,  nor  by 
an  isolated  conversation,  nor  by  an  isolated 
act  done  at  a  later  period."  TayL  Ev.  pap. 
523.  The  trial  Judge's  statement  is  that  the 
ear  had  been  severed  in  the  fight  and  that 
tills  fact  had  been  proved.  The  finding  of  a 
piece  of  the  ear  on  the  ground,  immediately 
after  the  difficulty,  was  a  fact  competent  to  be 
proved  to  show  the  facts  of  the  severance  of  the 
ear,  and  the  wounds  infflcted  upon  the  deceas- 
ed. The  act  of  stamping  upon  the  ear,  and  the 
refusal  to  give  it  to  the  boy,  was  a  fact  con- 
temporaneous with  the  discovery  of  the  ear, 
and  Inseparable  from  the  narration  of  its 
discovery  by  the  boy.  The  refusal  to  let  the 
boy  have  the  piece  of  ear  was  also  competent 
and  admissible  evidence  to  prove  that  the 
accused  endeavored  to  suppress  evidence  as 
to  the  fact  of  its  having  been  torn  or  bitten, 
off  during  the  fight.  The  incident  of  klcldns 
the  cap  towards  the  boy,  and  ordering  Urn 
to  leave  his  premises,  is  so  Insignificant  that 
It  would  be  an  absurdity,  and  a  denial  of  Jus- 
tice, to  disturb  the  verdict  because  ihls  fa?t 
had  no  reference  to  the  principal  one. 

No.  3  was  reserved  to  the  ruling  of  the 
trial  Judge  on  the  examination  of  a  witness 
for  the  defense.   This,  also,  is  disposed  at 
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by  the  statement  of  the  trial  judge,  who 
siys  that  he  does  not  "agi-ee  with  counsel 
aa  to  his  statement  In  the  bilL  The  cross- 
ezainination  by  the  district  attorney  of  the 
witness  Miss  Arzela  Harris  was  confined 
strictly  to  matters  and  things  testified  to 
by  the  witness  In  her  examination  in  chief." 
No.  4.  The  consideration  of  this  bill  will 
dispose  of  the  others,  as  they  depend  up<m 
the  fact  whether  or  not  the  deceased  had 
made  a  hostile  demonstration  against  the 
aocosed.  The  witness  was  oflfered  to  prove 
a  general  thfeat  to  Mil  a  man  before  sun- 
down, made  by  the  deceased,  which  would 
corroborate  the  communicated  threat  tes- 
tified to  by  Arzela  Harris,  and  also  the 
oTcrt  act  testified  to  by  her,  of  deceased 
against  accused.  The  trial  judge  states  that 
the  ruling  as  to  the  general  threat  was  in 
consequence  of  no  overt  act  having  been 
proved.  His  ruling  la  not,  therefore,  within 
the  doctrine  enunciated  In  case  of  State  y. 
Wnilams,  40  La.  Ann.  168,  3  South.  Rep. 
629.  The  statement  of  the  reasons  for  his 
Tultngs  Is  thus  given  by  the  trial  judge: 
"WbQe  Miss  Harris,  the  daughter  of  the 
accused,  did  swear  that  Tillman  (deceased) 
came  Into  the  house  of  her  father  with  an 
ox  whip,  she  was  fully  contradicted  by 
Neal  and  Baden,  both  of  whom  swore  pos- 
itively that  TUlman  did  not  come  Into  the 
house  that  night,  and  made  no  threats  what- 
ever; that  they  were  there  at  the  time  they 
say  Tillman  came  in  with  the  ox  whip  and 
made  threats,  and  that  he  did  not  come  into 
the  boose,  and  made  no  threat  whatever. 
As  to  the  evidence  of  Miss  Arzela  Harris 
as  to  the  overt  act  at  the  time  of  the  shoot' 
Ing,  it  was  shown  by  the  testimony  of  Ted- 
dlie  and  Neal  that  Teddlle  shut  the  door 
when  he  went  oat  on  the  gallery,  and  took 
Tillman  by  the  arm;  that  Harris  came  out 
the  back  way,  and  from  around  the  bouse; 
that  there  was  no  window  In  the  front  of 
the  house;  that  Mias  Harris,  the  witness, 
was  In  the  house;  that  she  was  in  the  house 
during  the  whole  difficulty,  and  could '  not 
have  seen  anything  that  tooK  place;  that 
they  were  positive  she  was  not  on  the  gal- 
lery, nor  In  the  yard,  at  any  time  during 
■Qie  difficulty,— and  whose  statements  are 
corroborated  by  the  evidence  of  the  witness 
Walker,  sworn  for  the  defense,  and  who 
was  in  the  house  himself  at  the  time  of  the 
difficulty,  and  did  not  see  any  part  of  the 
difficulty,  and  says  that  Miss  Harris  was  in 
the  house  during  the  difficulty  outside.  And, 
further,  she  contradicted  herself  In  this: 
On  being  first  placed  on  the  stand,  she 
stated  she  was  on  the  gallery  when  the 
shooting  took  place,  and.  being  recalled 
afterwards,  stated  die  was  in  the  yard, 
near  her  father,  when  the  diooting  took 
place."  The  trial  judge's  ruling  is  that  he 
has  the  sole  and  exclusive  right  to  deter- 
mine, after  the  introduction  of  evidence, 
the  extent  of  the  overt  act,— whether  or 
not  It  was  a  hostile  demonstration  against 


the  accused.  The  counsel  for  the  accused 
contends  that  the  Jury  are  the  judges  as  to 
whether  the  testimony  introduced  as  to  the 
overt  act  of  the  deceased  amounted  to  suf- 
ficient proof  of  that  fact,  and  as  to  whether^ 
at  the  time  he  fired  the  shot,  the  appearance 
of  danger  to  the  accused  was  sudb  as  to 
have  justified  him  in  firing  upon  the  de- 
ceased. The  witnesses  for  the  state  all  say 
that  the  deceased,  on  hearing  footsteps  be- 
hind him,  on  nearlng  the  gate  of  accused's 
premises,  turned  partially  around,  when  he 
was  fired  upon  by  accused.  The  testimony 
of  Miss  Harris  is  that  at  the  time  the  shot 
was  fired  the  deceased  was  facing  the  ac- 
cused, having  brolien  away  from  the  party 
escorting  him  to  the  gate,  and  was  advanc- 
ing in  a  threatening  manner  upon  the  ac- 
cused, and  exclaimed:  "By  God!  I  will  go 
Into  that  house  or  die."  Since  the  case  of 
State  V.  Ford,  37  La.  Ann.  443,  the  rulings  of 
this  court  have  been  uniform,  adversely  to 
the  proposition  submitted  by  the  counsel 
for  the  accused.  State  t.  Labuzan,  37  La. 
Ann.  489;  State  v.  Janvier,  Id.  644;  State  v. 
Kervln,  Id.  782;  State  y.  Jackson,  Id.  896; 
State  y.  Brooks,  39  La.  Ann.  817,  2  South. 
Rep.  498;  State  v.  Black,  42  La.  Ann.  861, 
8  South.  Rep.  594;  State  v.  Oosgrove,  42 
Ija.  Ann.  763, 7  South.  Rep.  714;  State  v.  Chris- 
tian, 44  La.  Ann.  950,  11  South.  Rep.  589.  In 
that  case  (State  v.  Ford)  this  court  said: 
"There  Is  a  wide  difference  between  evi- 
dence of  an  act  and  proof  of  the  same. 
The  theory  of  defendant's  counsel  seems 
to  be  that  there  is  no  difference  between 
the  two,  and  that  under  the  rule  any  tes- 
timony in  favor  of  the  commission  of  an 
overt  act  on  the  part  of  the  deceased  per- 
son Is  a  proper  and  sufficient  foundation 
for  the  introduction  of  such  testimony,  and 
that  the  trial  judge  is  thus  stripped  of  all 
discretion  and  of  all  power  to  consider  the 
retadty  or  credibility  of  the  witness  mak- 
ing the  statement.  Such  an  lnterpretati<m 
of  the  rule  Is  flagrantiy  erroneous.  •  •  • 
In  passing  on  such  a  question  the  trial  judge 
must,  of  necessity,  be  clothed  with  the  au- 
thority to  decide  whether  a  proper  founda- 
tion has  been  laid  for  the  proffered  evidence, 
and  that  authority  necessarily  Includes  the 
discretion  to  ignore,  and  not  consider,  tes- 
timony which  hla  reason  refuses  to  believe." 
The  ruling  of  the  trial  judge  seems  to  have 
been  based  In  strict  conformity  to  the  doc- 
trine in  this  case.    Judgment  affirmed. 


(tf  La.  Ann.  MO) 
RIONET  y.  MONETTB.    (No.  11,239.) 
(Snpreme  Court  of  Louisiana.     May  16,  1893.) 

Action  fob  Brbaoh  of  Contract  —  Rboonvbn- 
TiON — Forum. 
1.  Although  plaintiff  and  defendant  were 
both  residents  of  the  same  parish  at  the  incep- 
tion of  the  suit,  vet,  if  plaintiff  subsequently 
removes  to  a  different  parish,  the  defendant 
havine  a  cause  of  action  against  him  is  not 
compelled  to  follow  him  at  uis  new  domicile^ 
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but,  under  article  375,  Code  Pr.,  may  bring  his 
demand  by  way  of  reconvention  in  the  original 
suit,  provided,  at  leaat,  lie  does  not  thereby  re- 
tard or  delay  the  progress  of  plaintilf's  action. 

2.  The  object  of  the  proviso  to  Code  Pr. 
art.  875,  is  to  secure  a  common  forum  for  the 
settlement  of  controversies  between  the  same 
parties,  and  to  dispense  a  defendant  who  had 
been  impleaded  in  the  court  of  his  domicile 
from  the  necessity  of  seeking  his  adversary  in 
a  different  forum  in  order  to  propound  an  ac- 
tion against  him. 

3.  The  question  as  to  the  forum  in  which 
the  reconventional  demand  may  be  nrged  de- 
pends on  the  conditions  existing  when  it  Is  filed. 

(Syllabus  by  the  Ck>urt) 

Appeal  from  civil  district  court,  pariah  d 
Orleans;   George  H.  Theard,  Judge. 

Action  by  JTames  Rigney  against  George 
A.  Monette  for  breacti  of  contract  Plaintift 
had  Judgment,  and  defendant  appeals.  Re- 
versed. 

Merrick  &  Merrick,  for  appellant  W.  S. 
Parkeraon,  for  appellee. 

FENNBR,  J.  PlalntUt  fUed  this  suit, 
claiming  damages  for  violation  of  a  contract 
of  sale  of  defendant's  professional  prac- 
tice and  good  wUl  in  the  dty  of  New  Or- 
leans, on  February  5,  1891.  On  February 
27,  1801,  defendant  filed  an  answer  of  gen- 
eral and  special  denials.  No  farther  pro- 
ceedings were  taken  until  February  1,  1802, 
when  defendant  filed  a  supplemental  an- 
swer, containing  a  reconventional  demand. 
The  latter  set  forth  a  claim  for  damages 
for  malicious  prosecution  and  arrest,  and 
alleged  that  the  plaintiff  resided  out  of  the 
parish  of  Orleans.  So  matters  stood  for 
nearly  a  year,  when,  on  Januarj^  6,  1893, 
plaintiff  filed  a  rule  on  defendant  to  show 
cause  why  the  supplemental  answer  and 
reconvention  should  not  be  stricken  from 
the  record  on  the  ground  that  it  "changed 
the  natiire  of  the  defense  from  an  action  ex- 
contractn  to  an  action  ex  delicto,  and  that 
the  same  is  not  permissible  tn  law."  No 
action  was  taken  on  this  rule  until  Feb- 
mary  2,  180S,  when,  the  cause  being  set  for 
trial  before  a  jury  which  had  been  impan- 
eled, the  role  was  argued  and  submitted  to 
the  judge,  who  made  the  same  absolute,  to 
which  the  defendant  reserved  his  bill  of  ex- 
ceptions. The  case,  thns  shorn  of  the  recon- 
ventional demand,  went  to  trial  before  the 
jury,  resulting  in  a  verdict  and  judgment 
agaliost  defendant  for  $500,  from  which  the 
latter  has  appealed. 

We  think  the  judge  erred  in  striking  out 
the  reconventional  demand.  Although  both 
plaintiff  and  defendant  resiaed,  at  the  date 
of  institution  of  the  original  suit,  In  the  city 
of  New  Orleans,  it  Is  admitted  that  the 
plaintiff  subsequently  removed  to  the  parish 
of  Folnte  Coupee,  and  was  residing  there 
at  the  time  when  the  reconventional  demand 
was  filed,  and  so  remained  when  the  case 
was  tried.  Article  375  of  the  Code  of  Prac- 
tice, after  defining  the  nature  of  demands 
whldi  may  be  plcsaded  In  reconvention,  and 


declaring  that  they  must  be  "necessarily  con- 
nected with  and  incidental  to  the  main  ac- 
tion," proceeds  to  establish  the  following 
exception:  "Provided,  that  when  the  plain- 
tiff resides  out  of  the  state^  or  in  the  state 
but  in  a  different  parish  from  the  defendant, 
said  defendant  may  institute  a  demand  in 
reconvention  against  him  for  any  cause,  al- 
though such  demand  be  not  necessarily  con- 
nected with  or  lncld«ital  to  the  main  cause 
of  action."  The  obvious  purpose  of  the  pro- 
viso is  to  establish  a  common  forum  for  the 
settlement  of  legal  controversies  between  ttte 
same  parties,  of  whatever  nature,  and  to 
dispense  a  defendant  who  has  been  im- 
pleaded in  the  court  of  bis  domicile  from  the 
necessity  of  seeking  his  adversary  in  a  dif- 
ferent forum,  in  order  to  propound  a  co- 
existent cause  of  action  against  him.  Coun- 
sel for  plaintiff  contends  that  the  right  to 
file  such  a  demand  in  reconvention  must  be 
determined  according  to  conditions  existing 
at .  the  inception  of  the  suit,  and  that,  as 
both  parties  then  resided  in  New  Orleans, 
such  an  independent  demand  could  never  be 
filed  In  that  suit.  As  we  look  at  it,  the  ques- 
tion of  the  forum  must  depend  on  the  con- 
ditions existing  at  the  time  when  the  de- 
mand is  filed.  That  is  certainly  the  ordinary 
rule.  Defendant,  desirous  of  bringing  suit 
on  a  demand  against  tue  plaintiff,  found 
that  the  latter,  though  still  prosecuting  his 
own  suit  agaUist  defendant  at  the  tatter's 
domicile,  had  himself  withdrawn  to  a  dif- 
ferent jurisdiction,  and  the  question  present- 
ed was  whether  he  was  bound  to  follow 
him  there,  or  whether,  under  article  375, 
Code  Pr.,  he  could  compel  him  to  answer 
in  the  forum  which  he  had  himself  Invoked. 
Defendant  then  found  himself  sued  by  a 
plaintiff  who  resided  'in  a  different  parish 
from  defendant,"  and  in  that  case  the  law 
expressly  authorized  him  "to  institute  a  de- 
mand in  reconvention  against  him  for  any 
cause,"  and  to  have  uieir  differences  set- 
tled at  one  time,  and  by  the  same  court. 
The  parties  stood  in  the  precise  case  for 
which  the  law  provided,  and  all  the  reasons 
underlying  its  precept  were  fully  applicai- 
ble.  Suppose  the  plaintiff  had  removed  to  a 
different  state,  would  the  defendant  have 
heen  bound  to  follow  him  there  because,  at 
the  inception  of  his  suit,  he  resided  here? 
We  think  not;  and,  the  law  making  no  dif- 
ference between  residence  In  a  different 
state  and  residence  in  a  different. parish,  we 
can  make  none.  'Xlie  mere  fact  that  defend- 
ant's cause  of  action  arose  after  the  insti- 
tution of  plaintifr's  suit  seems  to  us  of  no 
moment  His  right  existed  at  the  time  when 
he  filed  his  reconventional  demand,  and  the 
only  question  was  as  to  his  right  to  prose- 
cute it  in  the  forum  In  which  plaintiff  was 
suing  him.  There  is  no  complaint  of  the 
tardiness  of  his  demand,  or  that  it  delayed 
or  interfered  with  the  progress  of  plain- 
tiff's suit  On  the  contrary,  the  reconven- 
tional demand  rested  in  court  for  11  months 
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before  the  trial  of  the  case,  and  before  even 
the  motion  to  strike  it  out  was  made.  We 
can  see  no  possible  reason,  under  such  dr- 
cumstances,  why  the  counterclaims  between 
the  parties  should  not  hare  been  tried  and 
decided  together.  The  defendant  had  the 
rl^t  to  Bach  a  trial,  and,  without  oonsider- 
ins  the  merits  of  the  verdict  and  Judgment, 
we  think  Justice  requires  ttiat  the  case 
shoald  be  restored  to  the  status  quo  before 
trial,  and  that  all  the  issues  should  be  heard 
and  determined  together.  It  Is  therefore  ad- 
Judged  and  decreed  that  the  yerdict  and 
Judgment  appealed  from  be  avoided  and 
rerersed,  that  the  defendant's  supplemental 
answer  and  reconventlonal  demand  be  rdn- 
stated,  and  the  case  be  remanded  to  the  low- 
er court  for  further  proceedings  according  to 
law,  appellee  to  iiay  cost  of  appeal. 


(4S  LiL  Ana.  9U) 

SAUTON  V.  SAUTON.  (No.  11,802.) 
(Supreme  Court  of  Louisiana.  Hay  22,  1883.) 
PxBTiTios— Death  of  Absent  Fabtt — Evidbncb. 
A  question  of  fact,  whether  or  not  the 
defendant  is  living,  is  only  involved  in  this 
case.  The  testimony  satisfies  the  court  that 
the  defeudant  is  living;  and  judgment  affirmed. 
(Srllahua  hr  the  Court) 

Appeal  from  district  court,  parish  of  Rap- 
Ides;  James  Andrews,  Judge. 

Suit  for  partition  by  Clara  Marie  Sauton 
against  Louise  Amelia  Sauton.  On  a  sale 
pursuant  to  decree,  Benjamin  Cooper  Md  in 
the  premises,  but  afterwards  refused  to  com- 
plete the  purchase,  and,  from  the  Judgment 
mating  the  rule  to  show  cause  absolute,  he 
appeals.   Affirmed. 

Robert  P.  Hunter,  for  appellant.  Henry 
P.  Dart  and  White  A  Thornton,  for  appellee. 

McBNBRY,  J.  The  plaintiff  and  defendant 
are  atstets,  and  owned  In  indivision  a  cotton 
plantation  In  the  iMuriSh  of  Rapides,  contain- 
ing 1,000  acresL  They  inherited  this  prop- 
erty from  their  mother.  The  defendant,  when 
she  was  some  seven  years  of  age,  was  taken 
to  the  republic  of  Mexico  by  her  uncle  Ed- 
ward Sauton,  and  his  wife.  She  has  been 
absent  some  IS  years.  The  plalntifl,  ally- 
ing that  ber  sister,  the  defendant,  was  an 
absentee,  broui^t  suit  for  a  partition  of  the 
Itroper^.  A  curator  ad  hoc  was  appointed 
by  the  court  to  represent  the  absent  de- 
fendant, who  had  no  agent  In  the  state. 
B^erts  were  appointed  to  ascertain  whether 
the  property  could  be  partitioned  in  kind. 
They  reported  that  a  division  in  kind  could 
not  be  made.  The  curator  ad  hoc  opposed* 
this  report  Testimony  was  then  taken  on 
the  Issue  thus  presented  by  the  report  of  the 
experts  appointed  by  the  judge,  and  a  decree 
rendered,  ordering  the  sale  of  the  property. 
The  property  was  advertised  and  s(dd  In 
accordance  with  the  decree,  and  Benjamin 
Cooper  pordiaaed  the  same  for  the  sum  of 


910,000.  The  proceedings  were  all  regular, 
and  In  conformity  to  law.  No  complaint  U 
made  by  the  adjudicatee  as  to  any  irregu- 
larity, thus  far.  But  when  title  was  tendered 
to  him,  and  the  price  of  the  adjudication  de- 
manded, he  refused  to  comply  with  his  bid, 
whereupon  the  plaintiff  took  a  rule  upon  him 
to  compel  him  to  comply  with  the  adjudica- 
tion. His  answer  to  the  role  Is  that  he  can- 
not accept  the  title,  and  pay  the  price,  be- 
cause the  coheir  and  defendant,  Louise  Ame- 
lia Sauton,  is  and  was  dead  at  the  time  the 
partition  proceedings  were  instituted,  and 
that  she  had  married,  and  died  leaving  issue. 
To  sustain  the  allegations  in  his  answer  to 
the  rule  he  took,  by  commission,  the  testi- 
mony of  a  number  of  witnesses,  relatives 
and  connections  of  the  defendant  He  failed 
to  prove  by  them  that  the  defendant  had 
ever  married,  or  that  she  was  dead.  On 
the  contrary,  the  testimony  taken  by  com- 
mission satisfies  us  that  the  defendant  is  still 
living  In  the  dty  of  Guanajaato,  Mexico,  and 
that  she  is  unmarried.  Being  an-  absentee, 
without  an  agent  or  representative,  owning 
property  in  this  state,  against  which  a  right 
Is  asserted,  the  appointment  of  a  curator  ad 
hoc  was  the  proper  mode  of  proceeding  to 
procure  service  on  the  absentee.  Butler  v. 
Washington,  46  La.  Ann.  — ,  12  South.  Rep. 
356.  The  district  Judge  made  the  rule  abso- 
lute. We  can  find  no  error  In  the  decree. 
Judgment  affirmed. 


(46  I4U  Ann.  SU) 

WARNER  V.  CLARK  et  al.     (No.  11,107.) 

(Supreme  Court  of  Louisiana.     May  22,  1893.) 

Libel  and  Blander— What  Aotionable— Wobds 

Affectino  Fbofessional  Btandinq — Evidence 

—  Appeal— Rkookd. 

1.  Under  the  laws  of  Louisiana,  libd  is  a 
quasi  offense,  actionable  under  the  broad  pro- 
vision of  the  Code:  "Every  act  whatever  of 
man  that  causes  damage  to  another  obliges 
him  by  whose  fault  it  nappens  to  repair  it" 
Spotomo  V.  Fourichon,  4  South.  Rep.  71,  40 
La.  Ann.  424. 

2.  Our  courts  are  not  bound  by  the  tech- 
nical distinctions  of  the  common  law  as  to 
words  actionable  per  se  and  not  actionable  per 
se.  Miller  v.  Holstehi,  16  La.  889;  Feray  v. 
Foote,  12  La.  Aon.  ^4;  Spotomo  v.  Fouri- 
chon, 4  South.  Rep.  71,  40  La.  Ann.  424. 

3.  The  extent  of  damage  to  credit  Is  an 
inferential  fact  arrived  at  only  by  an  examina- 
tion of  all  the  circumstances  in  a  case,  and 
cannot  be  subject  to  direct  proof.  Damages 
or  injury  may  be  inferred  from  the  nature  of 
the  words  written,  and  from  the  drcnmstances 
under  which  they  were  written,  without  the 
necessity  of  speokl  proof.  Miller  v.  Holstein, 
16  La.  389:  Daly  v.  Van  Benthuysen,  3  La. 
Ann.  69:  Treses  v.  Maddox,  11  La.  Ann.  206; 
Cass  V.  New  Orleans  Times,  27  La.  Ann.  214; 
Spotomo  V.  Fourichon,  4  South.  Rep.  71«  40 
La.  Ann.  424. 

4.  The  rule  that  parties  raising  objections 
in  the  lower  court  must  at  the  trial  state  their 
p«.rticul&r  grounds  of  objections,  the  mate- 
riality of  the  action  complained  of,  and  the 
reasons  of  the  judge  for  ois  rulings,  has  not 
been  superseded  by  the  statute  authorizing  ob- 
jection to  be  noted  in  lieu  of  a  bill  of  excep- 
tions.    Parties  must  still  disckMe  everything 
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necessary  to  enable  the  appellate  court  to  say 
that  the  conrt  below  erred. 

5.  A  plaintiff  may,  for  the  purpose  of  prov- 
ing the  aile^tions  of  his  petition  that  he  has 
suffered  special  and  general  damage,  as  the  re- 
sult of  certain  letters  written  and  sent  out  by 
the  defendants,  question  the  parties  who  re- 
ceive the  letters,  or  heard  their  contents  dis- 
cussed, as  to  the  effect  produced  upon  them  by 
the  letters;  such  evidence  not  being  offered 
to  prove  the  meaning  of  the  words  used,  nor 
the  innuendo  charged,  but  the  substantive  fact 
of  damage  sustained. 
(Syllabus  by  the  Court.) 

Appeal  from  civU  district  court,  partsh  of 
Orleans;   Thomas  C.  W.  Ellis,  Judge. 

Action  for  libel  by  Harry  J.  Warner  against 
James  O.  Clark  and  others.  Plaintiff  had 
Judgment,  and  defendants  appeaL  Modified 
and  aiSlrmed. 

Qnrley  &  Mellen,  for  appellants.  B.  B. 
Howard  and  Merrick  &  Merrick,  for  appellee. 

NICHOLLS,  O.  J.  Plalnturs  petition  is  to 
the  effect  that  his  occupation  is  that  of  a 
clerk  and  solicitor,  In  which  he  has  been  en- 
gaged for  years,  and  entirely  dependent 
thereon  for  his  aving,  and  that,  in  the  said 
pursuit,  he  always  had  the  esteem  and  good 
will  of  his  fellow  citizens.  That  i)etitloner 
was  in  the  employ  of  defendants,  and  served 
them  honestly  and  faithfully  as  a  solicitor, 
and  about  the  16th  September,  1891,  he  was 
discharged  by  them,  giving  as  the  reason  for 
the  discharge  that  he  was  not  as  successful 
in  soliciting  business  as  they  had  anticipated, 
and  for  this  reason  only  they  would  require 
his  services  no  longer.  That  snbsequently  he 
was  employed  as  a  derk  in  the  office  of  the 
Cromwell  Line  Steamship  Company,  and  re- 
mained in  its  employ  for  some  time  In  New 
Orleans,  and  again  returned  to  the  business 
of  BoUdtlng  for  the  house  of  RicEard  M. 
Ong,  dealer  in  paints,  oils,  etc.,  and  doing 
identically  the  same  business  and  dealing  in 
the  same  merchandise  as  defendants.  That 
petitioner  was  doing  a  successful  business 
for  the  said  R.  M.  Ong.  That  the  house  of 
B.  M.  Ong  was  in  opposition  to  James  O. 
Clark  &  Co.,  the  defendants.  That  petitioner 
suddenly  ceased  procuring  orders,  and  his 
customers  refused  to  patronize  him,  and  re- 
fused to  hare  any  business  relations  with 
blm  whatever,  and  he  was  notified  by  them, 
and  verily  believes  and  charges,  that  the  rea- 
'  son  of  said  refusal,  and  for  no  other  reason 
than  that  his  said  customers  did  receive  from 
James  G.  Clark  &  Co.  a  circular  letter  pre- 
pared and  pul>lisbed  by  said  James  6.  Clark 
&  Co.,  in  the  following  language,  to  wit: 
"James  G.  Clark.  (Signed)  Charles  W.  Hol- 
land. James  G.  dark  &  Co.  Warehouses: 
203,  205,  207  Magazine  St,  17,  19,  21  Natchez 
St  Storage  Yard:  Erato,  near  Magazine  St 
Oils,  Sugar-House  Supplies,  Naval  Stores, 
Building  Materials,  Painters'  Supplies.  Of- 
fice, 62  Magazine  Street  New  Orleans,  Octo- 
ber 17th,  1891.  (City.)  Gentieman:  Mr.  Har- 
ry J.  Warner,  formerly  in  our  employ,  la  no 
longer  so.    Our  friends  and  customers  will, 


kindly  note  the  above,  and  give  Mr.  Warner 
no  recognition  on  our  account  Thankful  for 
all  past  favors,  we  ask  at  your  hands  a  fur- 
ther continuance  of  same.  We  remain,  yours, 
very  truly,  [Signed]  James  G.  Clarit  &  Co. 
J.  G.  C.,"— by  the  above  letter  meaning  to  im- 
ply and  implying,  and  meaning  to  insinuate 
and  insinuating,  that  petitioner  was  dishon- 
est and  unreliable,  and  otherwise  casting  re- 
flection on  the  integrity  of  petitioner,  and  In- 
tending to  Injure  petitioner  in  his  good  name, 
fame,  and  credit  and  to  bring  him  into  pub- 
lic scandal  and  contempt  Petitioner  further 
averred  that  James  G.  Clark,  or  some  mem- 
ber of  the  said  firm,  maliciously  and  falsely 
and  without  cause  libeled  and  slandered  peti- 
tioner in  said  letter  and  its  meaning  therein 
conveyed;  and  he  specially  charged  that  said 
letter  was  written  and  delivered  to  petition- 
er's customers,  and  to  no  other  persons  •■z- 
cept  those  whose  business  was  solicited  for 
orders  In  the  line  of  goods  which  petition- 
er's house,  R.  M.  Ong,  and  also  James  G. 
Clark  &  Co.,  dealt  in;  that  it  was  written 
maliciously  and  without  any  probable  cause, 
for  the  express  purpose  of  injuring  petitioner 
In  the  estimation  of  his  customers,  and  to 
completely  ruin  and  destroy  the  confidence  of 
the  public  in  petitioner,  which  purpose  haa 
been  accomplished  by  said  letter  and  false 
and  malicious  accusation  and  insinuations. 
Petitioner  further  represented  that  his  char- 
acter has  always  been  of  the  best  and  his  in- 
tegrity unquestioned;  that  he  has  always 
conducted  himself  in  an  honest  and  straight- 
forward manner  in  all  business  transactions, 
and  has  always  earned  a  living  in  the  com- 
munity and  city  where  he  has  lived;  and 
that  now  he  is  unable  to  get  employment  at 
his  business,  or  any  other  business  of  respon- 
sibility, on  account  of  said  malicious  libel 
and  misrepresentation  by  said  James  G. 
Clark  &  Co. ;  that  he  has  been  grievously  In- 
jured in  character  and  reputation  and  finan- 
cial and  business  relations  to  the  amount  of 
$10,000.  All  of  which  acts  of  said  James  O. 
Clark  &  Co.  were  done  with  malice  afore- 
thought and  malicious  Intent  to  injure  peti- 
tioner, and  to  secure  for  themselves  any 
trade  which  petitioner  might  divert  as  solic- 
itor for  the  house  of  Richard  M.  Ong.  Peti- 
tioner prayed  for  judgment  against  defend- 
ant for  $10,000,  and  for  trial  by  jury. 

Defendants  filed— First,  an  exception  "tliat 
the  petition  disclosed  no  cause  of  action 
against  defendants,  or  either  of  them;  that 
the  letter  complained  of  does  not  libel  or 
slander  petitioner;  and,  second,  an  exception 
that  said  petition  was  too  vague  and  Ind^l- 
nite  to  enable  them  to  sa:fely  answer  there- 
to." "It  does  not  set  forth  what  custom- 
ers or  who  refused  to  patronize  petitioner, 
and  refused  to  have  any  business  relations 
with  him,  nor  when  or  at  what  dates;  nor 
does  it  show  or  set  forth  of  what  items  his 
claim  for  ten  thousand  dollars  is  composed, 
or  what,  If  any,  actual  loss  he  has  sus- 
tained;" and  they  prayed  that  the  petition 
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be  dlsmisaed.  The  conrt  oyemiled  the  fiist 
exception,  bat  partially  sustained  the  second, 
reserving  to  plaintiff  "to  amend  and  state  the 
names  of  what  customers  of  plaintiff  or  who 
refused  to  patronize  plaintiff,  or  to  have 
business  relations  with  him,  and  where  and 
at  what  dates  on  account  of  said  letter." 
Plaintiff,  under  this  ruling,  filed  a  supple- 
moital  petition,  In  which  he  averred  that  be 
had.  Immediately  after  the  publication  of  said 
libel,  had  a  great  falling  off  In  his  business, 
and  had  reason  to  believe  and  alleged  that 
said  falling  off  was  due  to  said  malicious 
aod  libelous  publicatios  by  defendants  aa 
aet  oat  In  the  origiiial  petition.  That  he  can- 
not say  wHh  exactness  which  of  the  custom- 
ers refused  him  business  on  account  of  said 
libel,  but  he  appended  and  made  part  of  his 
amended  petition  a  list  of  such  of  his  cus- 
tomers who  formerly  dealt  with  him,  and 
who  have  ceased  to  give  him  orders  of  any 
magnitude  since  its  publication,  and  who, 
with  others  i)etitioner  does  not  now  remem- 
ber, as  petfUoner  believes  and  charges,  have 
been  Influenced  by  the  said  malicious  and 
wrongful  act  of  defendants;  that  by  reason 
of  said  libel  he  has  been  unable  to  get  a  sat 
ary  of  $75  a  month,  promised  him  by  Rich- 
ard M.  Ong,  provided  he  should  do  a  suc- 
cessful business,  besides  taking  large  receipts 
for  commissions;  that  petitioner  estimates  his 
damages  at  $1,000,  and  the  damages  to  his 
Injured  feelings  and  character  and  reputa- 
tion, $9,000.  To  this  petition  was  appended 
a  list  containing  the  names  of  a  number  of 
business  firms.  Defendants  pleaded  the  gen- 
eral issue.  They  admitted  that  their  firm 
wrote  and  sent  to  some  of  their  customers 
the  letter  referred  to  la  plaintiff's  petition, 
but  averred  that  said  letter  did  not  contain, 
and  was  not  intended  as,  a  libel  or  slander 
upon  plaintiff;  that  all  the  statements  made 
In  said  letter  are  true,  and  that  they  were 
Justified  in  writing  and  issuing  the  same; 
that  after  his  discharge  by  defendants,  and 
before  the  writing  and  issuance  of  said  let- 
ter, said  Warner  frequently  called  at  defend- 
ants' place  of  business,  saying  that  he  was 
expecting  letters  containing  orders  for  the 
defendants,  which  he  wished  to  turn  over 
to  them,  was  admitted  Into  their  private  of- 
fice, there  obtained  Information  as  to  their 
business;  tliat  no  letters  containing  orders 
for  defendants  ever  came  to  their  office  for 
said  Warner,  or.  If  they  did,  he  did  not  turn 
the  orders  over  to  them.  Defendants  subse- 
quently learned  that  at  the  time  of  his  vis- 
its to  their  private  office  said  Warner  was 
soliciting  business  for  BIchard  M.  Ong,  of 
this  city,  a  rival  of  theirs,  and  thereupon  they 
charged  him  with  being  in  said  Ong's  em- 
ploy, which  he  at  first  denied,  but,  upon  be- 
ing pressed,  admitted  it  to  be  true;  that, 
after  having  obtained  Infonnatlon  as  to  de- 
fendants' business  by  access  to  their  private 
office,  said  Warner  called  upon  customers  of 
defeodants,  whom  they  were  about  to  sup- 
Ply  with  goods,  or  with  whom  they  were  .ne- 


gotiating for  the  sale  of  goods,  and  erdeav- 
ored  to  prevent  the  sale  of  defendants'  goods, 
and  to  effect  a  sale  of  said  Ong's  goods  to 
said  customers;  that  they  would  not  have 
permitted  said  Warner  to  enter  their  pri- 
vate office  and  obtain  information  as  to  their 
business  if  they  had  known  that  be  was  so- 
liciting business  for  said  Ong;  that  while  in 
their  employ  said  Warner  attempted  to  bor- 
row a  sum  of  moaey  from  Mr.  Bobert  Bel- 
tran  upon  his  statement  to  him  that  he,  said 
Warner,  had  on  deposit  with  defendants, 
or  that  defendants  owed  him,  the  sum  of 
$90;  that  at  that  time  said  Warner  had  no 
sum  on  deposit  with  defendants,  nor  did  they 
owe  him  any  sum  whatever;  that  they  is- 
sued said  circular  letter  because  they  be- 
lieved it  was  necessary  for  their  protection 
by  reason  of  the  above-named  facts  and 
other  acts  of  said  Warner,  and  they  were 
actuated  by  no  other  motive  or  purpose.  On 
the  trial  of  the  case  the  jury  rendered  a 
unanimous  verdict  in  favor  of  plaintiff  for 
the  sum  of  $3,000. 

Defendants  moved  for  a  new  trial  on  the 
grounds  that— First,  the  court  erred  in  per- 
mitting plaintiff  to  offer  before  the  jury  tes- 
timony tending  to  show  that  th^  letter  writ- 
ten by  defendants  was  discussed  by  other 
persons  than  those  to  whom  defendants  sent 
it,  and  upon  information  not  derived  from 
defendants;  second,  because  the  court  erred 
in  permitting  plaintiff  to  offer  evidence  be- 
fore the  jury  tending  to  show  merely  the  im- 
pressions or  conclusions  of  third  persons,  and 
to  prove  the  innuendoes  charged  by  plain- 
tiff, when  the  letter  complalaed  of  is  In 
plain  and  unambiguous  terms;  third,  because 
the  Jury  disregarded  the  law  requiring  ex- 
press malice  to  be  proved  in  cases  of  privi- 
leged communicationB,  such  as  the  letter 
complained  of  In  this  case,  and,  no  malice 
having  been  proved,  defendants  were  and 
are  entitled  to  have  platotiff's  suit  dismissed; 
fourth,  because  the  jury  was  prejudiced 
against  defendants  by  efforts  made  by  plain- 
tiff's attorneys  to  introduce  matters  which 
were  held  by  the  court  to  be  entirely  irrele- 
vant and  improper;  fifth,  because  the  jury 
was  prejudiced  against  defendants  by  an  im- 
proper inspection  during  the  trial  of  docu- 
ments constituting  only  a  portion  of  the  evi- 
dence in  the  case;  sixth,  because  no  actual 
damage  was  proved,  and  no  evidence  offered 
by  him  upon  which  it  Is  possible  to  estimate 
any  damage,  as  Is  attempted  to  be  done  by 
the  verdict;  seventh,  because  the  verdict  is 
contrary  to  the  law  and  the  evidence.  The 
court  overruled  the  motion,  and  rendered 
judgment  against  defendants  for  $3,000,  In 
conformity  to  the  verdict  of  the  Jnry.  The 
defendants  have  appealed. 

The  first  contention  of  the  defaidants  In 
this  court  is  that  there  was  em^  to  their 
prejudice  in  not  maintaining  their  exception 
of  no  cause  of  action.  They  say  there  is 
"nothdng  of  a  libelous  nature  in  the  letter; 
nothing  from  which  U  ooold  be  reasonably 
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Inferred  that  Mr.  Warner  bad  been  dls- 
sberged  for  dishonesty,  as  charged  In  the  bi- 
nnendo;  that  the  language  used  was  not  ca- 
pable of  such  meanbig."  In  support  of  thebr 
position  they  quote  Mulligan  v.  Cole,  L.  B. 
10  Q.  B.  549;  Newell,  Defam.  pp.  287,  288, 
i  25;  Dnnsee  t.  Norden,  36  La.  Ann.  79. 
ArUcle  2315  of  our  Civil  Code  declares  that 
"every  act  whatever  of  man  that  causes  dam- 
age to  another  obliges  him  by  whose  fault 
It  happened  to  repair  It."  In  Spotomo  v. 
Fourlchon,  40  La.  Ann.  424,  4  South.  Rep. 
71,  we  said:  "Our  courts  are  not  bound  by 
the  technical  distinctions  of  the  common  law 
as  to  words  actionable  per  ae  and  not  ac- 
tionable per  se,  and  aUowtng  for  the  lat- 
ter only  actual  pecuniary  damage  specially 
proved.  Miller  v.  Holsteln,  10  La.  389; 
Feray  v.  Foote,  12  La.  Ann.  894.  If  the 
charges  are  false,  Injurious,  and  made  mali- 
ciously or  malo  anlmo,  they  combine  all  the 
elements  essential  to  support  tlie  action." 
These  remarks  apply  fully  to  the  case  at 
bar.  PlalntUTs  allegations  cover  each  of 
these*  essential  requirements,  and.  If  proved, 
would  certainly  entitle  him  to  a  Judgment 
for  damages  for  some  amount  The  case  of 
Dunsee  v.  Norden,  referred  to,  was  not  de- 
cided on  an  exception  of  no  cause  of  action, 
but  after  a  trial  on  the  merits,  and  evidence 
heard.  We  think  the  ruling  of  fba  court 
on  the  exception  was  correct 

Defendants,  denying  that  the  language  of 
the  letter  was  "capable  of  the  meaning 
charged  in  the  Innuendo,"  complain  that  the 
court  permitted  witnesses  to  testify  as  to  the 
Impression  made  upon  them  by  reading  the 
letter,  to  their  imderstanding  of  its  mean- 
ing, and  to  prove  It  had  the  meaning  plain- 
tlfr  attributed  to  It"  When  plaintiff's  coun- 
sel asked  of  the  first  witness  whom  he 
placed  on  the  stand  and  examined  "what 
Impression  the  letter  conveyed  to  his  mind," 
we  find  a  statement  made  in  the  note  of 
evidence  that  "defendants'  counsel  object- 
ed," bat  neither  the  groimds  of  objection, 
the  ruling  of  the  court,  nor  its  reasons,  are 
stated,  nor  Is  there  any  mention  of  an  ex- 
ception having  been  taken  or  any  bill  re- 
served. The  action  of  the  court  seems  to 
have  been  first  qpedally  objected  to  on  an 
application  for  a  new  trial.  We  take  occa- 
sion to  say  that  the  law  authorizing  a  note  of 
objections  to  be  substituted  in  lieu  of  a  bill 
never  contemplated  doing  away  with  the 
recitals  which  we  have  always  held  neces- 
sary to  a  proper  bQl  of  exceptions,  and 
that  It  Is  essential  that  the  court  should  be 
folly  advised  of  everything  reqnlMte  to  en- 
able it  to  act  advisedly  upon  all  proceed- 
ings and  rulings  In  the  lower  court.  In  the 
reasons  assigned  by  the  district  Judge  for 
overruling  motion  for  a  new  trial,  he  thus 
alludes  to  defendants'  objections  on  this  par- 
ticular point:  "The  second  ground  of  the 
defendants'  motion  is  that  witnesses  were 
permitted  to  tell  their  impressiona  prodnced 
by  the  letter,  and  to  prove  the  Imraendii) 


charged.  In  no  Instance  was  any  witness 
permitted  to  explain  the  meaning  of  the  let- 
ter to  prove  the  innuendo  alleged  by  plaintiff. 
So  far  as  I  can  find,  testimony  was  received 
to  show  injury  to  plaintiff's  name  and  repu- 
tation by  reason  of,  or  as  the  result  of,  the 
letter,  and  the  comments  it  set  In  motion, 
and  thereby  to  prove  actual  damage  as  al- 
leged and  general  damage  as  alleged.  The 
assumption  of  facts  having  this  ground  is 
not  well  founded.  Every  ruling  that  I  made 
was  based  on  the  view  that,  having  alleged 
actual  and  general  damages,  plaintiff  shonld 
be  permitted  to  prove  that  the  effect  of  tbe 
letter  on  the  minds  of  those  who  saw  or 
heard  of  it  was  to  injure  his  character,  and 
to  exdte  suspicions  of  wrongdoing.  How 
else  could  he  prove  this  than  by  hearing 
what  effect  or  result  the  letter  produced 
on  the  minds  of  third  persons  I  cannot  con- 
ceive. Such  evidence  was  not  offered  to 
explain  the  letter,  or  to  prove  the  innu- 
endo." The  reasons  assigned  by  the  Judge 
fully  Justify,  we  think,  his  ruling  on  this  par- 
ticular point  Later  on  in  the  trial,  another 
witness  being  on  the  stand,  he  was  asked  by 
plaintiff,  "what  was  the  impression  recdved 
by  you  from  what  you  heard?"  To  this 
guestloa  defendants  objected  'because,  the 
letter  complained  of  being  a  privileged  com- 
munication, and  not  having  been  circulated 
or  published  by  the  defendants,  they  are  not 
responsible  for  the  publication  or  circulation 
made  by  others,  not  authorized  or  Intended 
by  themselves."  Following  this  mtry  on 
the  note  of  evidence  we  find  the  words: 
"Objection  overruled.  Bill  reserved."  We 
find  no  bill  in  the  transcript  Before  con- 
sidering the  objection,  we  wish  to  direct  the 
attention  of  the  district  Judges  to  the  neces- 
sity of  their  supervising  the  objections  as 
stated  in  the  note  of  evidence,  and  of  their 
seeing  to  the  reasons  for  their  rulings  being 
simultaneously  noted,  so  as  to  bring  matters 
to  the  situation  they  would  have  been  had 
the  statute  we  have  referred  to  not  beesa 
passed,  modified,  of  coarse,  to  the  extent  of 
doing  away  with  mere  formal  and  nonessen- 
tial particulars.  We  come  to  a  knowledge 
of  the  reasons  for  the  Judge's  action  by  the 
statement  already  given  as  to  hla  rulings 
on  objections  to  testimony.  That  statement 
covers  the  complaint  we  are  now  consider- 
ing, as  well  as  that  we  have  before  men- 
tioned. We  think  the  Judge  decided  correct- 
ly. Plaintiff,  havhig  found  that  his  name 
and  reputation  were  being  injuriopsly  criti- 
cised, had  the  right  to  trace  this  fact,  as  a 
taat,  to  its  cause,  and,  if  he  could,  to  the 
circular  letter.  Having  alleged  that  by  and 
through  the  act  and  fiinlt  of  the  defendants 
in  writing  and  delivering  this  letter,  be  had 
suffered  general  and  special  injury,  he  was 
entitled  to  prove  that  allegation  as  a  fact, 
independently  of  the  particular  persons  who, 
having  received  the  letter,  may  have  spoken 
of  the  same  and  its  contents,  and  thereby 
increased  the  circulation  of  the  statements 
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therein.  The  qnestlon  is,  did  the  act  of  the 
defendants  In  writing  and  sending  out  thla 
circular  haye  as  its  general  effect  to  Injure 
the  plaintiff?  The  testimony  objected  to  le- 
gaSky  tended  to  prove  that  fact.  In  our  opin- 
ion, and  was  admissible.  It  may  be  wdl  to 
say  in  this  connection  that  we  do  not  regard 
the  drcolar  letter  sent  out  by  the  defend- 
ants as  a  privileged  communication. 

Tbe  evidence  shot^s  that  the  plaintiff,  who 
had  been  several  mouths  in  defendants'  em- 
I'loy,  wob  discharged  by  them  on  the  30th 
S^temlier,  1881,  aud  that  the  separation 
took  place  without  friction.  Amicable  and 
cordial  relations  continued  to  exist  between 
the  parties,  so  much  so  that  the  plaintiff 
(who,  on  leaving  the  defendants,  had  gone 
Into  the  employ  of  the  Cromwell  line  of 
steamers)  was  in  tbe  habit  of  stopping  at 
defendants'  store,  and,  with  defendants' con- 
sent, maldng  himself.  It  would  seem,  very 
mach  at  home.  Suddenly  he  was  informed 
by  tbe  Junior  partner  that  his  presence  was 
offensive  to  them,  and  that  they  did  not 
wish  him  to  return.  This  notiflcatlon  was 
followed  up  by  the  writing  and  sending  out 
of  the  circular  letter  which  has  given  rise 
to  this  litigation.  We  are  relieved  from  any 
great  trouble  In  ascertaining  the  cause  and 
motive  of  this  act  by  the  testimony  of  the 
two  partners  given  on  Hie  triaL  This  tes- 
timony causes  us  to  ellmtnate  la  that  con- 
nection from  the  case  that  portion  of  the 
answer  which  refers  to  certain  small  piii«- 
chases  made  by  the  plaintiff  of  Bernhardt 
and  otbeis,  and  his  attempted  loan  of  money 
from  a  friend  of  his.  We  are  satisfled  the 
fliBt  matter  was  known  at  tbe  time,  and  not 
considered  at  all  reprehensible,  and  that 
knowledge  of  the  second  did  not  reach  them 
antU  after  they  had  taken  the  steps  they 
did.  and  It  has  no  bearing  in  the  case.  In 
Alba  ▼.  Morlarty,  36  La.  Ann.  681,  a  case 
where  the  plaintiff  was  suing  his  employer 
for  his  salary  for  having  prematurely  dis- 
charged him  without  cause,  the  court,  in 
speaking  of  the  discharge,  said:  "It  Is  also 
shown  by  Morlarty's  own  testimony  that  at 
the  time  he  dismissed  the  plaintiff  he  had 
Bot  been  Informed  about  the  alleged  itregn- 
latltles  diarged  in  the  answer,  and  therefore 
they  could  not  have  entered  into  the  reasons 
for  his  dischargee,  lliey  were  really  an  after- 
thought, and  an  evident  pretext"  These 
words  are  applicable  to  the  case  at  bar. 
The  real  ground  upon  which  the  defendimts 
acted,  and  on  the  soffldency  and  correctness 
of  wbidi  this  case  will  have  to  turn  as  Jus- 
tifying their  course,  was  that  they  had 
reached  the  conclusion  that  the  plaintiff  (as 
the  senior  partner  said)  had  been  dealliog 
folsdy  with  them,— not  doing  the  square 
Odng;  that  Mr.  Warner  was  going  to  thdr 
office  regularly,  and  at  the  same  time  he 
was  going  there  he  was  In  the  service  of 
R.  M.  Ong  &  Ck>.,  a  rival  house;  (that  Is,  a 
p<Rtlon  of  the  time;)  and  because  (as  the 
fanlor  partner  nld)  "thqr  were  veiy  Indig- 


nant, because  they  thout^t  he  (plaintiff) 
was  playing  the  dirtiest  and  shabbiest  trick 
a  man  could  play,— representing  another 
firm,  and  still  going  to  their  office."  We 
must  Inquire  whether  the  plaintiff  was  In 
point  of  fact  guilty  of  any  double  dealing 
with  the  defendants,  and,  If  he  was  so 
guilty,  whether  the  defendants  were  Justi- 
fied In  resorting  to  the  action  th^  did  as  a 
corrective.  We  may  say  at  once  that  there 
is  no  evidence  that  the  plaintiff  either  ob- 
tained any  advantages  by  his  visits  to  tbe 
defaidants'  store,  or,  U  he  did,  that  he  ever 
utilized  them.  There  is  not  a  scintilla  of 
testimony  going  to  show  that  be  ever  rep- 
resented to  any  one  after  his  discharge  from 
defendants'  service  that  he  was  still  con- 
tinuing therein,  or  that  In  soliciting  for 
orders  be  concealed  the  fact  that  he  was 
doing  so  for  the  bouse  of  Ong  &  Co.  It 
would  have  been  an  act  of  folly  for  him  to 
have  attempted  to  do  so,  for  the  deception 
or  misrepresentation  would  have  inevitably 
been  Immediately  discovered.  If  the  plain- 
tiff  was  guilty  of  wrong  It  would  have  been 
at  most  of  continuing  to  visit  In  a  friendly. 
Intimate  maimer  at  defendants'  store,  when, 
at  the  time  of  doing  so,  he  was  in  the  em- 
ploy of  a  rival  establishment.  When  the 
defendants  (as  they  bad  the  right  to  do)  dis- 
diaiged  the  plaintiff,  their  business  relations 
were  completely  severed,  and  the  latter  was 
at  liberty  to  se^  employment  elsewhere, 
and  obtain  it  wherever  he  could.  The  fftct 
of  his  prior  service  with  the  defendants  In 
no  manner  Interfered  with  bis  seelclng  serv- 
ice with  a  rival  establishment,  and,  if  em- 
ployed by  a  rival  house,  he  was  fully  author- 
ized in  doing  his  utmost  for  It,  (as  unques- 
tionably It  was  his  duty  to  have  done  prior 
to  discharge  for  the  defendants,)  even  though 
In  doing  so  be  might  work  to  the  prejudice 
of  his  former  employer,  provided,  of  course. 
In  so  doing  he  was  guilty  of  no  misrepre- 
sentations or  legal  wrongdoing.  We  know 
of  nothing  which  would  cut  tbe  plaintiff  off 
from  his  absolute  right  at  sollctlng  any  one 
he  mlg^t  choose  to  solicit  for  orders,  among 
others,  the  customers  of  tbe  house  with 
which  he  bad  been  connected,  and  wl'-.a 
whom  he  may  have  become  acquainted 
throud^h  such  coimectlon.  We  know  of  no 
reason  tvhy  friendly  relations  should  cease 
to  exist  between  a  commercial  firji  ami  one 
of  Its  employes  Ipso  facto  by  bis  going  Into 
the  service  of  another  house  m  the  Fame 
branch  of  business.  We  see  no  good  reason 
why  Mr.  Ong  himself,  the  head  of  the  other 
houses  could  not  with  full  propriety  have 
visited  defendants  precisely  on  the  same 
footing  that  plaintiff  did.  If  the  action  of 
either  the  one  or  the  other  In  doing  so  were 
to  meet  with  the  disapproval  of  the  defend- 
ants. It  would  be  a  pure  matter  of  feeling 
and  taste,  and  not  of  right  or  wrong.  As  a 
matter  of  fact,  however.  It  is  exceedingly 
qnestionaUe  whether  the  plaintiff,  after  he 
became  employed  by  Ong  ft  Co.,  erer  went 
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to  defendants'  store  more  than  on  one  oc- 
casion. Whether  he  would  have  done  so  or 
not  had  not  the  defendants  objected  Is  pure 
Speculation.  Plaintiff's  visits  to  defendants' 
store  seem  to  have  been  when  he  was  em- 
ployed with  the  Cromwell  Line  of  steamers. 
Assuming,  however,  that  plaintiff  was  em- 
ployed by  Ong  &  Co.  when  so  visiting  the 
defendants'  store,  and  was  at  that  time 
soliciting  for  Ong  &  Co.,  and  defendants 
should  have  tbou^t  such  conduct  reprehen- 
sible and  inconsistent  with  their  Ideas  of 
propriety  and  fair  or  square  dealing,  fheir 
plain,  obvious  remedy  was  the  very  one 
which  they  at  first  adopted,  of  requesting  a 
discontinuance  of  such  visits,— a  remedy 
which  proved  fully  efficacious. 

We  think  the  defendants  were  entir^ 
unjnstiflalble  in  following  up  this  action  of 
theirs  by  sending  out  the  circular  letter 
which  they  did.  There  was  no  legal  relation 
or  connection  between  the  conduct  com- 
jAatned  of  and  this  letter  which  defendants 
circulated.  Plaintiff  had  not  sought  to  util- 
ize in  any  Improper  way  his  connection  with 
them,  and  there  was  no  reason,  when  they 
distributed  the  letter,  for  them  to  appre- 
hend that  he  would  do  so.  The  defendants 
were,  as  they  say,  'Indignant,"  and  the  let- 
ter was  obviously  sent  In  anger,  and  intend- 
ed as  a  punishment,  and  to  injure  plaintiff, 
and  not  as  a  protection  either  to  their  cus- 
tomers or  to  themselves.  They  say  them- 
selves that  as  a  solicitor  he  was  a  failure. 
They  assign  this  as  a  reason  for  discharging 
him,  and,  if  this  was  true,  they  had  no  rea- 
son to  fear  that  he  would  (even  had  he  re- 
sorted to  illegitimate  means,  which  he  did 
not)  have  diverted  any  large  amount  of 
trade  from  them.  We  see  no  ground  for  any 
claim  that  this  particular  letter,  written  and 
sent  to  every  one  whose  name  happened  to 
be  on  the  address  book  in  their  store,  was 
a  privileged  communication.  They  were 
bound  to  suppose  that  the  parties  to  wh<Hn 
it  was  addressed,  or,  at  all  events,  a  large 
portion  of  them,  would  not  consider  it  in 
that  light,  and  would  naturally  speak  of  its 
contents  to  others,  and  that  its  contents 
would  be  publicly  discussed.  The  whole 
matter  was  referred  to  a  jury.  They  heard 
the  evidence,  and  saw  the  witnesses,  and, 
after  full  hearing,  they  have  found  by  re- 
turning a  verdict  in  favor  of  the  plaintiff 
that  the  allegations  In  his  ^petition  are  true, 
and  Ills  prayer  Just  and  well  founded.  The 
district  judge,  on  application  for  a  new  trial, 
has  given  his  views  on  the  questions  and 
Issues  raised,  and,  save  as  to  the  amoimt 
of  the  damages  found,  he  concurs  ln,oplnl(Mi 
with  the  conclusions  reached  by  the  jury. 
On  this  last  point,  though  refusing  to  set 
aside  the  verdict,  he  obviously  was  of  opin- 
ion that  it  was  far  too  large  an  amount 


In  the  case  of  Spotomo  t.  Fourlchon,  al- 
ready mentioned,  this  court  said:  "Both  the 
damages  or  injury  and  the  malice  may  be 
inferred  from  the  nature  and  falsity  of  the 
words,  and  from  the  drcumstances  under 
which  they  were  uttered  without  the  neces- 
sity of  special  proof."  In  Hie  case  at  bar 
we  are  perfectly  satisfied  fliat  the  plaintiff 
has  been  Injured  and  damaged,  but  It  cer- 
tainly cannot  be  said  that  he  has  proved  the 
amoimt  with  certainty.  Plaintiff  has  been 
pretty  generally  employed  for  the  last  11  or 
12  years  at  a  salary  or  on  oommlBsiona 
which  brought  him  from  $30  to  $70  a  month. 
He  was  In  defendants'  employ  at  $00  a 
month,  but  before  this  difficulty  arose  they 
had  reached  the  conclusion  his  services  la 
their  line  as  solicitor  were  not  worth  that 
much.  He  was  paid  $75  a  month  by  the 
Cromwell  Une,  but,  after  a  week's  employ- 
ment, he  voluntarily  left  them,  to  take  serv- 
ice with  B.  M.  Ong  &  Co.,  who  were  to 
pay  him  at  the  rate  of  $60  a  month  should 
he  establish  to  their  satisfaction  after  a 
trial— at  first  on  commissions— that  he  would 
make  a  successfnl  solicitor.  This  he  was 
unable  to  do  for  the  assigned  reason  that  de- 
fendants' circular  letter  had  caused  him  t<r 
be  thrown  under  a  <doud,  which  has  fmrced 
him  to  leave  his  home,  and  seek  service  at 
St  Louis,  at  which  place,  at  the  time  bla 
testhnony  was  takoi  in  the  lower  court, 
(June  15,  1892,)  he  was  about  obtaining  em- 
ployment FrcMn  the  date  of  the  letter  he 
does  not  appear  to  have  been  employed  dse^ 
where  than  at  Ong's  as  a  solicitor,  where 
his  commissions  for  seven  months  were  al- 
most nominal,  $76  or  $100.  In  the  very  na- 
ture of  things,  it  would  be  impossible  for  a 
solicitor  to  establish  to  what  precise  ex- 
tent failure  to  obtain  orders  would  be  at- 
tributable to  the  circulation  of  a  letter  of 
a  character  injurious  to  him.  That  kind  of 
business  Is  to  a  very  great  degree  dependent 
upon  the  favor  of  the  solicitor  in  the  com- 
munity in  which  he  lives,  and  his  good  name 
and  credit  and  these  are  not  readily  meas- 
ured; Indeed,  it  has  been  frequently  de- 
cided that  extent  of  damage  to  credit  Is  an 
Inferential  fitct  which  can  be  arrived  at 
only  by  an  examination,  a  weighing  of  all  the 
facts  and  circumstances,  and  cannot  be  tbe 
subject  of  direct  proof.  Trammell  v.  Bam- 
age,  95  Ala  — ,  11  South.  Bep.  916.  For 
the  reasons  herein  assigned,  it  is  hereby  or- 
dered, adjudged,  and  decreed  that  the  judf?- 
ment  of  the  lower  court  be,  and  the  same 
is  hereby,  amended  bo  as  to  reduce  the  jadlj;- 
nient  of  the  plaintiff  against  the  defendants 
from  $3,000  to  $600,  and,  as  so  amended, 
the  said  judgment  is  hereby  affirmed,  costs 
of  appeal  to  be  paid  by  the  plaintiff  and 
appellee,  those  of  the  lower  court  by  tb^ 
defendants  and  appellants. 
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RICHMOND  ft  D.  R.  00.  r.  HISSONG.» 

iSapreme  Court  of  Alabama.    Jane  10,  1893.) 

iNJcraiBs  TO   Railroad  Emplote  —  Evidbncb  — 

Custom   asd     (J&aob  —  Flbadino  —  Instbuc- 

TIONS. 

1.  The  snstaining  of  a  demurrer  to  a  Bpe- 
eial  plea,  if  error,  is  harmless,  where  defend- 
ant Iu.8  the  full  benefit  of  the  same  defense  un- 
der his  other  pleas. 

2.  Where,  in  an  action  by  a  brakeman 
against  a  railroad  company  for  injuries  received 
while  coupling  cars,  defendant  has  asked  ques- 
tioDS  tending  to  show  that  a  piece  of  board, 
used  bj  plaintifl  in  an  unsuccessful  attempt  to 
make  the  coupling,  was  not  a  suitable  one, 
plaintiff  may  ask  a  witness  on  cross-examina- 
tion what  kind  of  sticks  defendant  furnished 
its  employes,  for  the  purpose  of  showing  that 
the  one  attempted  to  be  used  was  as  good. 

3.  Where,  in  an  action  by  a  brakeman 
against  a  railroad  company  for  injuries  received 
in  going  between  cars  to  couple  them,  it  appears 
that  a  rule  of  defendant's  road  prohibited  its 
employes  to  go  between  cars  to  couple,  and 
that  plaintiff  entered  into  an  erpress  stipulation 
with  defendant  to  abide  by  such  rule,  evidence 
is  inadmissible  to  show  that  there  was  a  custom 
on  defendant's  road  for  brakemen,  when  they 
found  it  impossible  to  make  a  coupling  with  a 
stick  from  the  outmde,  to  go  in  between  the 
ears  for  that  purpose,  after  hav^  first  signaled 
the  engineer  to  stop  the  train.  Hissong  v.  Rail- 
road Co.,  8  South.  Rep.  776,  91  Ala.  614,  mod- 
ified. 

4.  It  is  not  error  for  the  court,  as  part  of 
its  charge,  to  read  from  the  reports  the  law  an- 
nounced by  the  supreme  court,  on  appeal  from 
a  prerions  judgment  in  the  case. 

5.  Two  sentences  in  a  charge,  connected 
by  the  conjunction  "but,"  must  oe  construed 
together  in  determining  whether  either  was 
erroneous. 

6.  A  charge  assuming  a  fact  is  properly  re- 
fined. 

7.  In  an  action  by  an  employe  of  a  nUlroad 
company  for  personal  injuries,  the  American 
Tables  of  Mortality,  when  Identified,  are  prop- 
erly admitted. 

Appeal  from  drcnlt  court,  Jefferson  coun- 
ty;  S.  H.  Spratt,  Judge. 

Action  by  J.  S.  Hlasong  against  the  Rich- 
mond &  DanvUle  Railroad  Company  for  per- 
sonal Injuries.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed.  Appli- 
cation for  rehearing  denied. 

For  former  appeal,  see  8  South.  Rep.  776. 

The  evidence  for  plaintiff  tended  to  show 
tliat,  when  he  entered  the  service  of  defend- 
ant as  a  switchman,  he  signed  one  of  Its 
regular  applications  for  service,  a  part  of 
which  was  a  rule  providing  that  "cars  must 
not  be  coupled  by  hand.  Sticks  for  the  pur- 
pose, long  enough  to  prevent  going  between 
the  cars,  will  be  furnished  on  application  to 
yard  master's  office."  The  next  day  after 
plaintiff's  employment.  It  became  his  duty 
to  make  a  coupling,  imder  the  following  dr- 
cnmstances:  There  were  13  or  14  cars  being 
taken  from  the  main  line  onto  the  side  track 
to  be  coupled  to  some  cars  standing  on  the 
side  track.  For  the  purpose  of  making  the 
coupling,  having  left  his  coupling  stick  on 
the  engine,  plaintiff  picked  up  a  piece  of 
board,  and,  after  guiding  the  link  Into  the 
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drawheod  of  the  other  car,  and  thereby  at- 
tempting to  make  the  coupllug,  he  saw  that 
the  pin  would  not  go  down.  The  plnlntlfl 
then  struck  and  hammered  the  pin,  and  after 
discovering  that  he  could  not  make  the  coup- 
ling with  the  stick,  he  stood  out  on  the  main 
track,  and  signaled  to  the  engineer  to  stop. 
The  engineer  observed  the  signal,  and  stop- 
ped the  train,  and  the  plaintiff  went  in  be- 
twe«i  the  cars,  and  while  working  with  the 
pin,  a  few  seconds  afterwards,  the  engineer, 
without  any  signal,  moved  his  train  back, 
and  the,  plain  tiff,  in  trying  to  escape,  got  his 
foot  caught,  and  was  run  over,  and  so  In- 
jured that  it  was  necessary  to  have  his  leg 
amputated.  The  defendant's  testimony  toid- 
ed  to  contradict  that  portion  of  the  plain- 
tiff's evidence  which  wait  to  prove  that  the 
engineer  had  stopped  the  train  when  the 
plaintiff  went  in  between  the  cars,  and  there 
was  some  conflict  as  to  whether  the  plain- 
tiff used  the  stick  when  attempting  to  make 
the  coupling.  The  court,  in  its  oral  charge 
to  the  jury,  read  as  a  part  thereof  the  por- 
tion of  this  court's  opinion  in  the  case  of  His- 
song V.  Railroad  Co.,  8  South.  Rep.  776,  and 
to  the  reading  of  this  portion  of  the  opinion 
the  defendant  duly  excepted.  In  bis  oral 
charge  to  the  Jury,  the  court,  after  instruct- 
ing them  as  to  the  effect  of  the  engineer's 
knowledge  of  the  plaintiff's  iwsition  after  he 
had  stopped  the  train,  continued:  "Now,  do 
you  believe  the  facts  are  as  stated  by  the 
plaintiff,— that  he  made  the  signal  to  tbe 
engineer,  which  was  observed  and  obeyed  by 
him,  and  that,  when  the  engine  was  brought 
to  a  stop,  he  thereupon  went  in  between  the 
cars,  and  attempted  to  couple  the  cars  with 
his  hands,  (being  unable  to  couple  them  with 
a  stick,)  and  while  in  that  dangerous  posi- 
tion the  engineer  moved  his  train,  and 
thereby  caused  the  Injury?  If  you  beUeve 
this,  then  the  plaintiff  would  be  entitled  to 
recover.  But  If  he  went  in  there  while  the 
train  was  in  motion,  and  went  In  to  couple, 
with  his  hands,  not  attempting  to  use  a  stick, 
and  the  engineer  knew  nothing  about  It,  then 
there  can  be  no  recovery  in  this  case.  Yon 
Vfill,  of  course,  tiy  this  case  just  as  you 
would  try  any  other.  Yon  will  not  apply  & 
rule  to  a  corporation  that  you  would  not  to 
an  Individual.  The  plaintiff  may  have  been 
injiued,  and  very  greatly  so,  yet  if  he  maimed 
himself,  there  can  be  no  recovery."  Upon 
the  introduction  of  all  the  evidence  the  de- 
fendant, among  other  written  charges,  re- 
quested the  court  to  give  the  following:  "(1) 
If  the  jury  believe  the  evidence,  they  must 
find  for  the  defendant  (2)  If  the  jury  be- 
lieve the  evidence,  they  are  bound  to  find 
that  Barton,  the  foreman  of  the  engine,  who 
was  directing  the  movements  of  the  engine 
and  train,  was  not  guilty  of  any  ne^igence." 
"(10)  There  is  no  evidence  in  this  case  that 
any  custom  and  practice  among  switchmen 
on  the  defendant's  road,  of  going  In  between 
tbo  cars  to  couple,  without  using  coupling 
gtioka,  was  known  to,  and  aoq:ale9oed  In  by. 
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defendant  (11)  With  regard  to  the  cns- 
tom  which  haa  been  testified  about,  -  as  to 
going  In  between  cars,  In  certain  contingen- 
dea,  to  make  couplings,  unless  you  believe 
from  the  evidence  that  such  custom  was 
known  to  the  defendant,  and  acquiesced  In 
by  It,  or  had  prevailed  for  so  long  a  time  as 
that  defendant  was  bound  to  know,  and 
would  be  presumed  to  have  acquiesced.  In,  It, 
then  you  should  not  consider  such  custom. 
In  arriving  at  your  verdict" 

James  Weatherly,  for  appelant  Bowman 
&  Harsh,  for  appdlee. 

HARALSON,  J.  The  defendant  Interposed 
the  defense  of  contributory  negligence  by  a 
special  plea,  to  which  the  plaintiff  demurred, 
on  the  g;round  that  this  defense  was  avail- 
able under  the  general  Issue  which  had  been 
pleaded.  The  court  sustained  the  demurrer. 
This  ruling  was  erroneous.  Railroad  Go.  v. 
Crocker,  (Ala.)  11  South.  Rep.  2(52.  But  to 
this  case  that  was  error  without  injury,  since 
the  parties  tried  the  question  of  contributory 
negligence  on  the  part  of  the  plaintiff,  and 
of  wanton,  reckless,  or  intentional  negligence 
on  the  part  of  defendant,  as  though  appro- 
priate pleadings  for  the  trial  of  such  issues 
had  been  made  In  the  cause.  We  have  many 
times  held  that  the  sustaining  of  a  demurrer 
to  a  special  plea,  if  erroneous,  is  not  ground 
of  reversal,  when  the  record  shows  that  the 
defendant  had  the  full  benefit  of  the  same 
defense  under  his  other  pleas.  Railroad  Oo. 
V.  Davis,  91  Ala.  487,  8  South.  Rep.  5B2; 
Oliver  V.  Insurance  C!o.,  82  Ala.  417,  2  South. 
Rep.  446;  Owings  v.  Binford,  80  Ala.  421. 

On  the  cross-examination  of  defendant's 
witness  Barton,  plaintiff's  counsel  asked,  and 
the  court  allowed,  against  the  objection  of 
defoidant  the  question  and  its  answer: 
"What  Idnd  of  coupling  stick  did  the  R.  A 
D.  B.  B.  Co.,  at  that  time,  furnish  its  em- 
ployes?" There  was  no  error  here,  since  the 
defendant  had  made  inquiries  of  the  wit- 
nesses, the  tendency  of  which  was  to  prove 
that  the  stick  the  plaintiff  used  on  the  occa- 
sion of  the  injury  was  not  a  suitable  one. 
It  was  therefore  competent  for  plaintiff  to 
show  what  kind  of  sticks  the  defendant  pro- 
vided for  its  employes,  and  that  this  one  was 
as  good.  "Stiito  long  enouj^  to  prevent  go- 
ing between  the  cars,"  was  the  requirement 
of  the  company  of  Its  switchmen.  It  was 
competent  for  plaintiff  to  show  that  he  had 
on  the  occasion  a  stick  that  answered  this 
requirement  and  one  of  the  ways  of  showing 
It  was  by  proof  comparing  it  with  the  sticks 
the  company  proffered  to,  but  did  not  make 
It  obligatory  on,  switchmen  to  use. 

The  court  allowed  the  witness  Barton  to 
testify,  against  the  objection  of  the  defend- 
ant that  it  was  the  custom  and  practice  of 
the  railroad  company,  at  the  time  of  the  in- 
jnry  to  plaintiff,  "where  switchmen  had  tried 
to  make  the  coupling,  and  bad  stood  on  the 
patstde  and  hammered  wltb  the  KtUk,  and 


the  pin  failed  to  go  down,  to  signal  the  engi* 
neer  to  stop,  and,  after  the  engine  had 
stopped  still,  for  him  to  go  in  and  see  what 
was  the  matter."  The  question  propounded 
to  this  witness  on  the  former  trial,  and 
which  was  passed  on  when  the  case  was  her» 
on  appeal,  (91  Ala.  514,  8  South.  Bep.  770,) 
was:  "Was  It  not  the  custom  and  practice 
on  defendant's  road,  and  on  all  well-regulated 
railroads,  for  switchmen,  when  they  find  it 
Impossible  to  make  a  coupling  with  a  stick 
from  the  outside,  to  go  in  between  the  can 
for  that  purpose,  after  having  first  signaled 
the  engineer  to  stop  the  train,  and  the  train 
has  been  stopped  in  response  to  the 'signal?" 
This  court  said  In  reference  to  the  proof  of 
this  custom  that  it  "was,  in  view  of  some  of 
the  tendencies  of  the  evidence,  relevant  and 
admissible.  Such  custom  and  practice,  if 
they  existed,  tended  to  show  that  in  such 
case  defendant  waived  the  rule  requlrins 
coupling  to  be  done  with  a  stick,  and  forbid- 
ding going  in  between  the  cars  for  that  pur- 
pose, or,  at  least  did  not  regard  Its  observ- 
ance necessary."  91  Ala.  519,  8  South.  Rep. 
777.  The  rule  to  which  the  court  was  refers 
ring  as  one  that  might  be  waived,  and  whidi 
the  plaintiff,  In  his  contract  of  employ moit 
with  the  defendant  agreed  he  would  ob- 
serve, and  not  violate,  reads:  "Cars  must  not 
be  coupled  by  hand.  Sticks  for  the  purpose, 
long  enough  to  prevent  going  between  the 
cars,  will  be  furnished  on  application  to  yard 
master's  office  at  end  of  each  division.  Any 
employe  going  in  between  cars  wiiile  in  mo- 
tion, to  uncouple  them,  does  so  at  his  own 
risk,  and  against  the  rule  of  the  company." 
It  will  be  observed  that  this  rule  applied  to 
coupling  and  uncoupling.  Coupling  with  the 
hand  is  absolutely  forbidden,  and  requiring  It 
to  be  done  with  sticks  provided  by  the  com- 
pany for  the  purpose  Is  enjoined;  and 
uncoupling  cars  by  going  in  between 
them,  when  In  motion,  is  also  prohibit- 
ed. On  the  first  trial  the  proof  of  cus- 
tom sought  to  be  established  was  that  a 
Bwichman  mlj^t  go  in  between  the  cars,  to 
couple  them,  when  he  found  It  Impracticable 
to  do  so  with  a  stick,  having  first  signaled 
the  engineer  to  stop.  On  this  trial  the  proof 
of  custom  sought  to  be  proved  for  the  same 
purpose  is  tliat  under  the  same  circumstan- 
ces as  before  hyiMthesized,  the  switchman 
might  go  In  between  the  cars  to  "see  what 
was  the  matter."  The  purpose  had  In  seek- 
ing to  prove  this  custom  Is  the  same  now  as 
the  attempt  to  prove  a  custom  on  the  other 
trial,  viz.  that  "defendant  had  waived  the 
rule  requiring  coupling  to  be  done  with  a 
stick,  and  forbidding  going  in  between  the 
cars  for  that  purpose,"  although  the  question 
propounded  to  show  the  custom  Is  dlfferedt 
now  from  what  It  was  before.  Neither  the 
rule  nor  the  contract  of  plaintiff  with  de- 
foidant  contained  anything  In  respect  to 
plaintiff's  going  between  the  oars  under 
any  dronmstanoea  to  make  a  ooupltns 
with  his  hand,  or  to  see  what  was  tli» 
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mattw;  and  to  allow  Urn  to  do  bo,  for 
either  purpose,  Is  a  violation  of  the  rale  and 
hia  contract,  binding  him  to  It  It  Is  not  to 
be  disputed  that  a  mle  may  be  shown  by 
parol  evidence  to  be  of  no  force  and  effect, 
by  its  general  nonobservance,  and  by  the 
continnons  and  well-known  acquiescence  of 
a  company  in  its  nonobservance.  If  mlea 
are  promulgated  as  shams,  with  no  Intention 
on  the  part  of  the  company  making  them  to 
have  them  compiled  with,  but  are  gotten  up 
as  a  basis  of  a  convenient  and  simulated  de- 
fense,, when  sued  by  some  one  injured  from 
a  fidlure  to  observe  them,  they  onght  to  be 
treated,  as  they  deserve,  as  if  never  made, 
and  of  no  force  or  effect  It  is  the  duty  of  a 
raOroad  company,  out  of  suggestions  of  its 
own  best  interests,  and  In  obedience  to  a  hu- 
mane and  bMieficent  policy,  to  save  human 
life,  and  prevent  irreparable  misfortune  to 
its  employes,  to  iiromulgate  roles  which  ad- 
mit of  employment  In  its  service  with  safety 
to  Ufe  and  limb;  but  its  duty  does  not  end 
with  prescribing  such  roles.  It  Is  equally 
binding  on  them  to  honestly  and  faithfully 
require  their  observance.  Whlttaker  v.  Pres- 
ident, etc.,  126  N.  Y.  644,  27  N.  B.  Rep.  1042; 
RaOway  Co.  v.  McDanlels,  107  IT.  S.  454,  2 
Sap.  Ct  Hep.  932.  Snch  a  rule  as  No.  20, 
whldi  we  are  considering,  has  been  held  to 
be  reasonable  and  Just,  and  its  violation, 
where  the  company  has  provided  a  safe 
method  for  performing  the  service^  is  con- 
tributory negligence.  This  rule  is  explicit  in 
its  terms  and  reasonable  in  its  requirements. 
The  plaintiff  entered  into  an  express  stipula- 
tion to  abide  by  it  Its  "conditions  [were] 
distinctly  imderstood  and  agreed  to"  by  him 
when  he  entered  the  defendant's  service  as 
switchman,  the  day  before  he  was  injured. 
There  is  no  Indeflnlteness  or  ambiguity  about 
the  role  or  contract,  and  none  is  suggested. 
Tbe  principle  of  law  in  soch  cases,  as  we 
have  heretofore  said,  is  "that  parol  evidence 
of  usage  is  admissible  to  explain  terms  am- 
blguoos  or  doubtful  in  significance,  or  from 
whidi  to  infer  the  intention,  understanding, 
and  agreement  of  the  parties,  and  to  incorpo- 
rate a  stipulation  or  element  wherein  the 
contract  is  silent"  Custom  never  assumes 
"a  (diaracter  so  binding  as  that  parties  can- 
not by  agreement  place  their  contracts  wiOi- 
out  their  influence.  So,  when  custom  and 
contract  come  in  conflict,  the  latter  prevails 
oyer  tiie  former.  •  •  •  Custom  cannot 
overtnm  the  positive  requirements  of  the  law 
or  the  express  contracts  of  the  parties, 
whether  the  contracts  t>e  evidenced  by  writ- 
ing or  not"  Barlow  v.  Lamb^t,  28  Ala. 
709.  Speaking  of  this  same  rule,  we  said  of 
it,  in  anotho*  connection:  "It  was  adopted 
for  the  protection  of  the  company,  and  for 
the  safety  of  its  employes.  Evidence  of  us- 
age and  custom  of  Its  violation  by  those  it 
was  intended  to  protect  either  to  exempt 
them  from  its  own  obligations,  or  to  subject 
the  company  to  damage  because  of  its  re- 
peated violation,  does  not  come  within  the 


exception,  [that  of  the  variation  of  contracts 
by  proof  of  custom,]  and  such  evidence  Is  in- 
admissible." Railroad  Co.  v.  Graham,  94 
Ala.  553,  10  South.  Rep.  283;  Railroad  Co.  v. 
Johnston,  75  Ala.  604;  Boon  v.  The  Belfast, 
40  Ala.  184.  The  qnestlon  propounded  sim- 
ply asked  the  witness  if  such  a  custom  ab 
that  inquired  about  existed,  and,  if  adiiilssl- 
ble  under  any  phase  of  the  evid«ice,  from 
aught  that  appears,  it  may  not  have  existed 
a  week,  or  for  any  such  length  of  time  as 
that  the  defendant  will  be  presumed  to  have 
acquiesced  In  it  and  had  impliedly  consented 
that  plalntlfl  should  not  be  bound  by  his  con- 
tract Herring  v.  Skaggs,  73  Ala.  454.  If 
rule  20,  by  long  nonobservance,  had  gone 
into  disuse,  and  was  a  regulation  of  the  com- 
pany by  name  only,  and  no  longer  binding, 
we  know  of  no  law  which,  notwithstanding, 
prevented  the  parties  from  making  it  the 
basis  of  their  contract  for  plaintiff's  service, 
and,  if  bona  flde  entered  into,  how  proof  of 
any  custom  theretofore  existing  to  the  con- 
trary might  set  aside  and  annul  the  deliber- 
ate engagements  of  the  parties.  Surely,  this 
would  be  making  their  contract  for  them, 
and  denying  them  the  privilege.  We  must 
hold,  therefore,  that  when  a  contract  of  the 
kind  we  are  construing  has  been  entered  into 
between  the  parties,  no  proof  of  custom  can 
be  made  to  the  contrary  of  its  stipulations 
to  vary  its  binding  force,  and  that  it  must  be 
held  binding  between  the  parties,  unless  it 
be  shown,  by  their  acts  and  conduct,  they 
have  mutually  altered  or  rescinded  It  3 
Brick.  Dig.  p.  152,  (  146;  1  Brick.  Dig.  p.  394; 
Warden  v.  Railroad  Co.,  94  Ala.  285,  10 
South.  Rep.  2'tti.  Our  ruling  in  this  case,  on 
the  former  appeal,  on  the  admissibility  of 
evidence  of  custom  theretofore  betweot  the 
defendant  and  other  employes,  to  show  a 
waiver  by  the  defendant  of  its  contract  with 
the  plaintiff,  must  be  modified  in  accordance 
with  the  principle  herein  announced.  The 
court  erred  in  allowing  the  witness  to  testify 
as  to  such  custom  and  practice. 

The  defendant's  objectiou  and  his  exaep- 
tions  to  the  admission  in  evidence  of  the 
American  Tables  of  Mortality,  and  to  Mc- 
Neely's  testimony  in  identification  thereof, 
were  wlQiout  merit  McDonnell  v.  Insurance 
Co..  85  Ala.  401,  5  South.  Rep.  120;  Gordon 
V.  Tweedy,  74  Ala.  232. 

Tbere  was  no  error  In  the  court's  reading, 
as  a  part  of  his  charge  to  the  jury,  the  law 
as  announced  by  us  in  this  case  when  it  was 
here  before.  The  passages  read  seem  to  be 
the  law,  and  there  could  be  no  objection  to 
them  for  being  read  out  of  the  book. 

The  eighteenth  assignment  of  error  cannot 
be  sustained,  because  the  sentence  excepted 
to,  together  with  the  one  following,  are  nec- 
essary to  be  taken  together,  as  constituting 
the  hypothesis  upon  wtiich  the  court  predi- 
cated its  instructions  to  find  for  or  against 
the  plaintiff.  The  two  sentences  are  con- 
nected by  the  conjunction  "but,"  and  may 
not  be  construed  separately  without  doing 
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violence  to  the  first,  and  must  be  held  to  be 
one,  the  last  modl^lng  or  explaining  what 
went  before. 

The  general  charge  asked  b7  defendant 
was  properly  refused.  There  was  evidence 
tending  to  show  that  the  engineer  knew,  or 
had  good  reasons  to  believe,  that  the  plain- 
tiff was  between  the  cars.  CJliarge  No.  2  was 
properly  refused,  since  it  assumed  as  a  fact 
that  Barton  was  directing  the  movements  of 
the  engine  and  train.  Ctiarges  10  and  11,  re- 
fused, from  what  has  already  been  said,  will 
appear  to  have  been  proper  cliargee,  and  ap- 
plicable to  the  particular  conditions  6f  this 
case,  and  should  have  been  given. 

A  motion  was  made  In  the  case  for  a  new 
trial,  on  the  ground,  among  others,  that  the 
verdict  of  the  jury  was  contrary  to  the  evi- 
dence. The  cotirt  overruled  it.  As  the  cause 
must  be  reversed,  we  refrain  from  passing 
on  this  motion.  We  simply  declare  the  rule, 
as  heretofore  announced,  to  be  that  if,  after 
allowing  all  reasonable  presumptions  In  favor 
of  its  correctness,  the  preponderance  of  the 
evidence  against  the  verdict  is  so  decided  as 
to  clearly  convince  the  court  that  it  is  wrong 
and  unjust.  It  ought  to  be  set  aside.  C!obb  v. 
Malone,  92  Ala.  631,  9  South.  Rep.  738.  For 
the  errors  pointed  out,  the  case  must  be  re- 
versed and  remanded.  On  the  application 
for  a  rehearing,  the  opinion,  as  at  first  pre- 
pared. Is  corrected,  and  the  application  Is  de- 
nied.   Reversed  and  remanded. 


(96  Ala.  2l»> 

ROMAN  et  al.  v.  WOOI^FOLK  et  al. 
(Supreme  Court  of  Alabama.    May  16,  1893.) 

MlNOBITT    UTOOKBOIiDBBS  —  SCIT  IH    BBU1.1.F    OW 
COBPUBATION. 

1.  A  minority  of  stoclcholderg  will  not  be 
permitted  to  displace  corporate  authority  and 
control  by  substituting  therefor  the  policy,  man- 
agement, and  controi  of  the  courts,  except  in 
plain  cases  of  such  fraud  and  maladministra- 
tion as  work  manifest  oppression  and  wrong 
to  tiii>m:  and,  before  calling  on  the  coart  to 
take  into  its  hands  the  manofrement  of  corpo- 
rate affairs,  it  must  be  made  clearly  to  appear, 
not  only  that  such  oppression  and  wroni;  is  be- 
ing done,  but  that  every  reasonable  effort  has 
been  made  to  secure  redress,  and  prevention 
of  further  mischief,  within  the  corporation  it- 
self. 

2.  A  bill  by  the  minority  stockholders  of 
a  terminal  corporation,  organized  to  build  and 
equip  railroads,  ctiarged  the  president  with  hav- 
ing wroBRfulIy  used  all  the  available  assets 
in  the  construction  of  an  insolvent  railroad, 
organized  by  himself,  and  that  he,  and  others 
acting  witti  him  in  misappropriating  the  assets 
of  the  terminal  company,  controlled  a  major- 
ity of  its  directors,  and  also  of  its  stock,  and 
could  not  be  relied  on  to  bring  any  suit  for  the 
recovery  of  the  assets  so  misappropriated. 
Held,  that  an  application  for  an  injunction  and 
the  appointment  of  a  receiver  for  the  terminal 
company  pending  the  action  would  be  denied, 
where  not  a  member  of  the  board  of  directors 
of  the  terminal  company,  except  the  president, 
and  not  a  stockholder,  with  two  or  three  excep- 
tions, has  any  interest  in  the  railroad  compa- 
ny, since  an  appeal  should  first  have  been  made 
by  the  minority  stockholders  to  the  terminal 
company  itself  to  redress  the  alleged  grrievance, 
or  for  authority  to  use  its  name  in  the  prosecu- 
tion of  the  BuiL 


Appeal  from  dty  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Bill  by  S.  Roman  and  slz  others,  who  are 
a  minority  in  number  and  value  of  the  share- 
holders of  the  Alabama  Terminal  &  Im- 
provement Company,  (a  body  corporate,) 
against  J.  W.  Woolfolk,  W.  B.  WooUolk, 
George  B.  Shellhom,  S.  B.  Stem,  A.  C. 
Saportas,  F.  W.  Hoodley,  Charles  Henderson, 
the  Farley  National  Bank,  L.  B.  Farley,  J. 
L.  Hall,  the  Montgomery,  Tuscaloosa  & 
Memphis  Railroad  Company,  (a  body  cor- 
porate,) and  the  said  Alabama  Terminal  & 
Improvement  Company,  hereinafter  styled 
the  "Terminal  Company."  The  interests  of 
the  Terminal  Company  are  sought  to  be 
protected  by  the  suit.  On  account  of  alleged 
grievances,  hereinafter  referred  to,  the  bill 
prays  for  the  appointment  of  a  receiver  ot 
its  assets,  for  an  accounting  by  defendants, 
and  a  dissolution  and  final  winding  up  and 
settlement  of  the  affairs  of  the  corporaticBi. 
The  chancellor  overruled  defendants'  motioa 
to  dismiss  the  bill  for  want  of  equity,  but 
granted  the  motion  to  dissolve  the  Injunc- 
tion, and  refused  the  application  for  a  re- 
ceiver.   Complainants  appeal.    Affirmed. 

Two  of  the  complainants,  viz.  S.  Roman 
and  A.  St  0.  Tennllle,  and  sbc  of  the  re- 
spondents, viz.  J.  W.  Woolfolk,  W.  B.  Wool- 
folk,  S.  B.  Stem,  Charles  Henderson,  George 
B.  Shellhom  and  A.  C.  Saportas,  constitute 
the  t)oard  of  directors  of  that  company.  3. 
W.  Woolfolk  Is,  and  has  been  since  the  or- 
ganization, president  and  general  managrer. 
J.  B.  Knox,  one  of  the  complainants.  Is  sec- 
retary. The  connection  with  the  case  of  the 
Farley  National  Bank  (with  whom,  in  inter- 
est, are  said  L.  B.  Farley  and  J.  L.  Hall) 
and  the  Montgomery,  Tuscaloosa  &  Memphis 
Railroad  Company  will  be  shown  hereafter. 
The  Terminal  Company  was  organized  in 
1887  under  the  general  laws  of  this  state 
then  in  force,  and  among  its  charter  powers 
is  the  power  to  build  and  equip  railroads.  In 
fact,  the  moving  purpose  of  its  organization 
was  to  build  the  Alabama  Midland  RaUi-ood, 
under  contract  with  the  Alabama  Midland 
Railroad  Company,  organized  for  the  con- 
struction of  a  railroad  from  Montgomery, 
Ala.,  to  Balnbridge,  Oa.,— a  distance  of  175 
miles.  It  secured  the  contract  for  the  build- 
ing and  equipment  of  that  road,  and  was  to 
receive,  and  did  rec^ve,  for  the  work,  the 
mortgage  bonds  of  the  Midland  Company,  at 
the  rate  of  $15,0(X)  per  mile,  and  all  its  cap- 
ital stock,  except  the  stock  subscril>ed  for  by 
cash  subscribers;  also,  all  other  subscriptions 
to  capital  stock,  obtained  or  to  be  obtained, 
and  all  its  property  real,  personal,  and 
mixed,  except  rights  of  way,  and  certain 
other  excepted  properties.  The  Terminal 
Company  then  sublet  the  construction  of  the 
road  to  J.  M.  Brown  &  Co.,  railroad  builders, 
who  completed  and  delivered  It  in  May, 
1890.  When  the  Terminal  Company  waa  or- 
ganized it.  received  from  a  large  number  of 
.  persons,  subBcril>era  to  its  capital  stock,  Hieir 
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notes  for  their  sabscriptlons,  amounting  In 
the  aggregate  to  about  $300,000.    The  com- 
{dainants  are  among  these  subscribers,  and 
their  notes  are  yet  impqld.    These  subscrip- 
tion notes,  and  the  assets  and  properties  re- 
ceived from  the  Midland  Company  as  the 
confederation  of  the  construction  of  the  Mid- 
land road,  constituted,  in  the  main,  the  assets 
of  the  Terminal  C!ompany,  with  which  It  was 
enabled  to  engage  the  services  of  Brown  & 
Ca  to  build  the  road.    These  assets  had  to 
be  utlUzed  to  that  end.    It  seems  from  the 
history  given  by  this  record  that  from  the 
begiimlng  the  enterprise  was  almost  entirely 
confided  to  the  direction,  control,  and  man- 
agement of  J.   W.  Woolfolk,   the  president 
and  general  manager.    The  directors  resided 
in  different  states,  and  there  appears  to  have 
been  difficulty  In  securing  meetings  of  that 
body,  so  that  the  flnntirtnl  policies  and  plans 
of  operation  were  left  very  largely  to  be 
designed  and  executed  by  Woolfolk,  without 
much  aid  from  them;    and  there  seems  to 
have  be^i  a  general  dl^osltlcm  on  the  part 
of  directors  and  shareholders  to  acquiesce  in 
and  ratify  whatever  he  did  while  the  Mid- 
land road  was  being  constructed.    It  la  un- 
necessary to  state  in  detail  the  various  trans- 
actions had  by  Mr.  Woolfolk  In  New  York, 
by  which  funds  were  realized  upon  the  Ter- 
nrJnal  Company's  holdings.    To  state  gener- 
ally, he  floated  the  Midland  bc^ds  by  guar- 
antying the  payment  of  the  interest  for  a 
certain  number  of  years,  securing  the  guar- 
anty by  pledge  of  the  subscription  notes  and 
other  assets,  which  were  deported  with  the 
Metropolitan  Trust  Company  of  New  Yoiic, 
and  afterwards,  in  1890,  sold  to  the  Plant 
Investment  Company,  In  New  York,  the  Ter- 
minal's stock,  etc.,  and  other  property  in  the 
Midland  road,  and  In  a  belt-line  street  road 
in   Montgomery,  for  $500,000,   and   in  the 
transaction  eecured  release  from  the  guar- 
anty of  interest  on  the  Midland  bonds,  and 
return  of  the  securities  held  by  the  Metro- 
politan   Trust    Company;     the    subscription 
notes  then  unpaid,  and  so  returned,  amount- 
ing  to   about   $266,000.    These   transactlona 
were  all  authorized  or  ratified  by  the  com- 
pany, and  there  seems  to  have  been  no  real 
complaint  of  Woolfolk's  management  in  ref- 
erence to  them,  except  that,  after  the  author- 
ization of  the  sale  to  the  Plant  Investment 
Company,  some  of  the  complainants  who  had 
voted  in  its  favor  afterwards  objected,  and 
sought   to  prevoit  the  sale,  which   action 
caused  another  meeting  of  the  stockholders, 
which  again  authorized  the  sale.    In  fact  the 
allegation  of  the  bill  is  that  on  the  comple- 
tion of  the  Midlend  road  great  success  in 
the    Terminal's   enterprise   was   developed, 
leaving  the   company   in  the  possession   of 
large  assets,  representing  actual  profits  re- 
alized.   About  the  time  of  the  sale  to  the 
Plant  Investment  Company,   WooUoIk   ren- 
dered a  statement  to  the  Terminal  Company 
of  its  assets  and  liabilities,  showing  estimated 
assets.  $1,644,706.92,  and  UablUties,  $847,263.- 


72.  It  is  shown,  however,  by  Woolfolk,  that 
these  estimated  values  suJiered  an  «iormou« 
decline  in  the  general  commercial  depression, 
atFecting  peculiarly  enterprises  of  this  char- 
acter, which  followed  the  failure  of  Baring 
Bros,  hi  the  fall  of  1890,— Woolfolk  placing 
the  decline  at  over  $400,000.  He  gives  a  de- 
tailed statement  by  which  he  reaches  that 
result. 

In  November,  1887,  Woolfolk  procured  to 
be  organized  a  railway  company  known  as 
the  Alabama  Great  Northwestern  Railway 
Company,  for  the  purpose  of  building  a  road 
from  Montgomery  to  Tuscaloosa,  and  on  to 
a  point  on  the  Alabama  &  Mississippi  Une 
In  Lamar  county,  Ala.  Woolfolk's  transac- 
tions in  connection  with  this  latter  company 
form  the  principal  subject-matter  of  com- 
plainants' complaint.  The  scheme  of  this 
organization,  devised  by  Mr.  Woolfolk,  evi- 
dently, was  to  establish  a  connection  with 
the  MobUe  &  Ohio  Railroad,  or  the  Illinois 
Central,  at  some  point  in  Mississippi,  to  pen- 
etrate the  coal  fields  of  Alabama,  and  sup- 
ply a  missing  link  between  the  Alabama 
Midland,  then  under  his  construction,  and 
terminal  facilities  hi  the  northwest,  and  It 
was  believed  the  road,  when  constructed, 
would  be  very  valuable,  and  early  disposed 
of,  to  advantage,  to  some  of  ita  connecting 
Unes.  Upon  organization  the  capital  stock 
of  this  company  was  placed  at  $50,000.  The 
subscribers  were  W.  F.  Joseph,  6  tfiares;  E. 
B.  Joseph,  5  shares;  R.  P.  Tallman,  50  shares; 
J.  W.  Woolfolk,  200  shares;  James  S.  Negley, 
150  shares;  P.  C.  Smith,  5  shares;  W.  G. 
Uutcheson,  20  shares;  and  M.  E.  Pratt,  5 
shares.  These  persons,  except  Negley,  were 
elected  directors.  W.  F.  Joseph  was  elected 
president;  J.  W.  Woolfolk,  vice  president 
and  general  manager;  and  W.  G.  Hutche- 
son,  secretary  and  treasurer.  In  April,  1889, 
the  name  of  the  company  was  changed  to 
the  Montgomeiy,  Tuscaloosa  &  Memphis 
Hallway;  and  at  an  Section  imder  the  new 
organization  held  in  July,  1889,  the  two 
Josephs,  Pratt  and  Woolfolk  and  W.  S.  cails- 
holm  and  Morris  Jessup,  were  dected  di- 
rectors; W.  F.  Joseph,  president;  J.  W. 
Woolfolk,  vice  president  and  general  man- 
ager; J.  C.  Woolfolk,  secretary  and  treas- 
urer; and  W.  C.  Giles,  assistant  secretary. 
On  October  10,  1889,  Jessup  resigned  as  & 
director,  and  C.  O.  Munroe  was  elected  in 
his  stead;  and  on  the  same  day  Woolfolk 
resigned  as  vice  president,  and  said  Munroe 
was  elected  in  his  stead  on  October  24th. 
On  November  11,  1889,  W.  F.  Joseph  re- 
signed as  president,  and  J.  W.  Woolfolk 
was  elected.  He  continued  in  office  until 
November  12,  1889,  when  he  resigned,  both 
as  president  and  director.  W.  F.  Northing- 
ton  was  elected  a  director  In  his  stead, 
ir'ratt  and  Chisholm  having  died,  I.  B.  New- 
combe  and  W.  W.  Van  Yooibls  were  elected 
to  succeed  them  on  December  19,  1890,  and, 
at  an  election  held  that  day,  O.  C.  Munroe 
was   elected   president;    J.    B.    Newcombe, 
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first  Tice  president;  and  E.  B.  Joseph,  sec- 
ond rice  president.  Tbe  bill  charges,  on  In- 
formation and  belief,  in  reference  to  this 
organization,  that  Woolfolk  and  bis  brother, 
W.  E.  Woolfolk,  Shellhom,  Saportas,  F.  W. 
Hoadley,  Chester  O.  Munroe,  or  some  of 
tnem,  and  others  unknown,  formed  some 
agreement,  or  entered  Into  some  combina- 
tion, for  the  purpose  of  building  a  railroad 
called  the  Montgomery,  Tnscaiooaa  &  Mem- 
plils  Railroad,  extending  from  Montgomery 
northwest  to  Tuscaloosa,  thence  northwest 
In  the  direction  of  Mempliis,  and  organized 
a  corporation  to  own  and  operate  said  rail- 
road, which  company  was  and  still  la  under 
tbe  control  of  the  above-named  parties,  and 
other  associates  and  confederates  acting 
with  them  and  in  their  Interest  That  these 
parties,  under  somo  understanding  and  ar- 
rangement unknown  to  complainants,  en- 
tered upon  the  construction  of  said  railroad, 
and  had  prior  to  the  20th  day  of  July,  1890, 
expended  a  large  amount  or  money,  and 
contracted  heavy  obligations,  In  the  under- 
taldng,  and  at  that  time,  finding  themselves 
cramped  for  means,  and  seeing  that  their 
contract  and  undertaking  would  be  ruinous 
to  them,  formed  a  combination  and  con- 
spiracy—some or  all  of  them— with  other 
associates  unknown  to  complainants,  to  use 
the  controUtng  influence  which  they  held  in 
the  Terminal  Company,  by  their  ownership 
of  a  majority  of  its  stoi^  which  they  then 
held  and  ilow  hold,  and  by  having  a  major- 
ity in  number  of  the  board  of  directors  In 
their  interest,  to  induce  the  Terminal  Com- 
pany to  buy  out  their  contract,  and  to  as- 
sume all  their  obllgatlcms,  amounting  to 
$494,330.77  or  more,  and  to  undertake  the 
construction  of  said  Montgomery,  Tuscaloosa 
&  Memphis  Railroad.  And  accordingly,  on 
the  20th  July,  1890,  Wo<*Colk,  In  further- 
ance of  the  sdieme,  at  a  meeting  of  the 
stockhcrilders  of  tiie  Terminal  Company,  pro- 
posed and  passed,  by  tbe  votes  of  himself 
and  associates  interested  in  said  contract,  a 
resolution  reciting  that  a  proiwfiltion  bod 
been  made  to  the  Terminal  Company  to 
build  said  road,  and  authorizing  and  direct- 
ing the  board  of  directors  to  enter  into  ne- 
gotlatl(»i8  with  said  Montgomery,  Tuscaloosa 
&  Mempliis  Railway  Company,  with  power 
to  act  if  satisfactory  terms  could  be  made. 
Tliat  at  a  meeting  of  the  board  held  there- 
after, on  November  12,  1890,  said  Munroe, 
as  presldMit  of  tae  Montgomery,  Tuscaloosa 
&  Memphis  Company,  submitted  a  writt»i 
proposition  to  sell  out  the  contract  for  build- 
ing said  road  to  the  Terminal  Company  for 
$100,000,  if  the  Terminal  would  asstune  the 
debts,  amounting  to  $494,830.77,  and  en- 
gage to  complete  the  road.  A  committee  of 
three  directors  was  appointed  to  investigate 
and  report  on  this  pnq>osition,  and  on  No- 
vember 24,  1890,  the  committee  reported  ad- 
versely, showing  in  th^  report  that  the  en- 
terprise was  dangerous,  and  likely  to  be 
ruinous,  and  their  report  was  unanimously 


adopted.  WooUolk  was  then  present  at  the 
meeting.  On  the  adoption  of  tiie  report  a 
motion  was  adopted.  Instructing  Woolfolk, 
as  president,  to  cqnvai:  the  assets  of  the 
Terminal  Company  Into  cash,  and  pay  Its 
debts;  and  he  was  also  directed  to  call  a 
meeting  of  the  stockholders  to  take  action 
looking  to  the  liquidation  and  dissolution  of 
the  Terminal  Company.  Tliat  on  the  20th 
December,  1890,  the  meeting  of  stockhold- 
ers, as  directed  to  be  called,  was  held,  and 
the  previous  proceedings  of  the  directors' 
meeting  were  Dead,  and  thereupon  the  sec- 
retary read  another  written  proposition  of 
said  Mnnroe,  as  president  of  the  Montgom- 
ery, Tuscaloosa  &  Memphis  Company,  of- 
fering to  sell  out  to  the  Terminal  Company 
without  any  bonus,  if  the  Terminal  Company 
would  assume  all  liabilities  of  his  oHnpany; 
and  thereupon  Woolfolk  Introduced,  and  bad 
passed,  by  a  vote  of  stock,  including  his  own, 
a  resolution  instructing  the  directors  of  tbe 
Termlfial  Company  "to  open  negotiations 
and  dose  the  ccmtmct  with  tbe  owners  at 
said  enterprise  known  as  Montgomery,  Tus- 
caloosa &  Mempliis  Railway  Company,  afore- 
said, represented  by  Chester  C.  Munroe, 
president  of  sold  company,  with  power  to 
act;  to  build,  complete,  and  equip  said  rail- 
road, and  do  sucb  other  tiiiUi^B  In  reference 
thereto  as  may  be  lawfully  done  under  the 
charter  of  ttiis  company,"  meaning  tbe  Ter- 
minal Company.  The  said  resolution  was 
passed  by  an  affirmative  vote  of  2,241^ 
shares  against  the  negative  vote  oi  842  33- 
100  shares;  and  complainants  chafge  tliat 
the  stock  voting  In  the  affirmative,  or  tbe 
great  majority  thereof,  was  controlled  and 
voted  by  persons  directly  interested  in  the 
Montgomery,  Tuscaloosa  &  Memphis  Com- 
pany, and  that  the  stockholders,  present  ait 
the  meeting,  and  not  interested  in  said  en- 
terprise, voted  in  the  negrative,  and  that  a 
large  number  of  them  entered  a  protest  on 
the  minutes  against  the  resolution,  and  giv- 
ing notice  ttiat  they  would  not  be  bouna  my 
said  vote.  It  will  be  observed  that  this 
(diarge  does  not  name  the  persons  who  voted 
in  the  affirmative,  nor  state  how  or  in  wliat 
manner  they  were  interested  in  the  Mont- 
gomery, Tuscaloosa  &  Memphis  Railway 
Company,  except  the  name  of  J.  W.  Wool- 
tcXk,  and  It  does  not  state  how  many  shares 
he  held,  nor  how  he  Induced  others  to  vote 
for  the  proposition. 

The  bill  further  oharges  that  the  board 
of  directors  of  the  Terminal  never  took  any 
further  action  in  reference  to  the  purChaae 
of  the  contract  for  buUdlng  said  road,  or 
in  any  manner  complied  with  said  resolution, 
not  was  it  afterwards  discussed  in  any  meet- 
ing of  the  board.  But  the  bUl  alleges  the 
said  Woolfolk,  and  his  associates  in  the  en- 
terprise, and  others  confederating  with  them, 
unknown  to  complainants,  and  without  the 
knowledge  of  complainants,  appropriated  and 
used  all  the  available  assets  of  the  Terminal 
Company,  amounting  in  value  to  $500,000,  or 
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other  laise  sum,  for  their  own  use,  or  the  use 
and  benefit  of  the  other  owners  of  the  said 
enterprise  represented  by  Chester  0.  Mon- 
roe, as  president,  without  any  authority  or 
rig^t  whatever  derived  from  the  board  of 
directors  of  the  Terminal  Company.  That 
among  the  assets  so  nsed  aie  all  the  said 
stock  notes  which  had  been  deiKMlted  with 
the  Metropolitan  Trust  Company,  amount- 
ing to  $600,000,  or  other  large  sum,  among 
which  aie  the  stock  notes  of  complainants. 
That  a  large  amount  of  said  stock  notes, 
with  other  securities  of  the  Terminal  Com- 
pany, has  been  transferred,  upon  some  agree- 
ment unknown  to  complainants,  to,  and  are 
now  held  by,  the  Farley  National  Bank,  lo- 
cated at  Montgomery,  Ala.,  of  which  said  3. 
L.  Hall  is  president,  or  held  by  said  J.  L. 
Hall  and  L.  B.  Fariey.  That  some  of  said 
notes  have  been  surrendered  to  the  makers 
thereof  by  Woolfolk,  by  and  through  trans- 
actitHis  amounting  to  donations  to  such  stock- 
holders of  their  liabUtty  on  their  notes.  The 
character  of  these  transactions  is  not  stated, 
nor  with  whom  liad,  nor  the  amount  of  the 
notes  so  disposed  of,  except  that  it  is  al- 
leged that  Woolfolk  had  in  his  hands  largd 
amounts  of  the  Alabama  Midland  Bonds, 
belonging  to  the  Terminal  Company,  which 
he  sold  to  said  parties,  friends  of  his,  liable 
on  said  stock  notes,  at  their  value  in  the  mar- 
ket, and  surrendered  the  stock  notes  of  the 
purchasers  as  parts  of  the  transactions,  and 
that  complainants  are  unable  to  state  the 
number  and  amount  of  such  transactions, 
but  they  aver,  on  information,  that  notes  to 
a  large  amount  have  thus  been  nsed  and  dis- 
posed of  by  Woolfolk  In  fraud  of  the  rights 
of  tlie  Terminal  Company.  The  bill  chaiges 
that  all  the  acts  and  doings  of  Woolfolk  and 
Ills  associates  in  reference  to  the  funds  and 
assets  of  the  Terminal  Company,  under  and 
by  whlcb  it  Is  averred  they  have  used,  ai>- 
propriated,  or  misapplied  everything  belong- 
ing to  said  Terminal  Company  available  for 
use  and  conversion,  are  illegal,  void,  and 
fraudulent,  and  they,  with  all  others  receiv- 
ing said  assets,  with  knowledge  of  their 
owmenhlp  and  misappropriation,  Inchidlng 
the  Farley  National  Bank,  3.  L.  Hall,  L.  B. 
Farley,  and  the  Montgomery,  Tuscaloosa  & 
Memptds  BaUway  Company,  are  liable  and 
responsible  to  the  Terminal  Company  for  the 
funds  so  misapplied,  which  are  averred  to 
amoont,  in  the  aggregate,  to  $000,000,  or  oth- 
er large  sum,  in  value.  The  bill  further 
diaiges  that,  since  the  misapplication  of  said 
funds,  Woolfolk  has  attempted  to  have  the 
same  ratlfled,  so  far  as  the  transactions  with 
the  Farley  National  Bank  are  concerned,  by 
the  directors  of  the  Terminal  Company,  and 
for  that  purpose  prepared  and  sent  round 
to  the  individual  members  of  the  l>oard  (not 
aasemUed  and  acting  as  a  board,  tmt  sepa- 
rately as  individuals)  two  resolutions,  cop- 
tea  at  which  signed  by  3.  W.  Woolfolk,  A. 
C.  Saportas,  W.  E.  Woolfolk,  Oharies  Hen- 
deraon,  and  George  B.  SheUbom,  dated  Jan- 


uary 26,  1S02,  and  February  7,  1802,  respec- 
tively, are  appended  to  tlie  bUl,  which  docu- 
ments, in  terms,  ratl^  and  'confirm  the 
transfer  of  said  securities  to  said  bank.  They 
were  never  considered  by  the  IXMrd  as  such, 
but  the  directors  whose  names  are  signed 
thereto  signed  the  same,  as  alleged  by  the 
bill,  at  the  solicitation  and  request  of  Wool- 
folk;  and  it  Is  charged  that  Woolfolk,  and 
"some  others  signing  said  resolutions,"  (what 
others  are  not  stated,)  were  and  are  directly 
Interested  in  the  said  enterprise  represented 
by  O.  O.  Munroe,  as  president,  and  were 
and  are  interested,  directly  or  indirectly.  In 
the  said  use  and  n!il8appr<q)rlatlon  of  the 
funds  and  assets  of  the  Terminal  Ciompany, 
and  BO  complainants  aver  that  the  said  reso- 
lutions. If  they  had  been  i>as8ed  at  a  regu- 
lar meeting  of  the  directors  of  the  Terminal 
Company,  by  and  through  th«»  votes  of  the 
Bald  parties  signing  them,  would  be  void, 
and  that  they  are  void  for  the  further  rea- 
son that  they  have  never  had  the  sanction 
of  the  directors,  assembled  as  a  board.  It  Is 
further  alleged  that  "J.  W.  Woolfolk  and 
his  brother,  W.  B.  WooUolk,  A.  O.  Saportas, 
and  others  of  said  parties  acting  with  said 
J.  W.  Woolfolk,  and  Interested  with  him  In 
misappropriating  the  assets  of  said  Terminal 
Company,  control  a  majority  of  the  directors 
of  said  Terminal  CJompany,  and  also  of  the 
capital  stock  of  the  corporation,  and  caimot, 
for  that  reason,  be  relied  on  to  bring  any 
suit  for  the  recovery  of  the  said  assets  so 
misapplied  and  misappropriated.  And  ora- 
tors aver  that  unless  the  said  assets  can  be 
recovered  the  said  Terminal  Company  is 
wholly  insolvent,  and  that  if  it  is  hdd  to  the 
engagements  entered  into  in  behalf  of  said 
company  by  said  J.  W.  Woolfolk  without 
the  authority  of  said  Terminal  (Company,  re- 
lating to  the  construction  of  said  Montgom- 
ery, Tuscaloosa  ft  Mranphls  Railroad,  it  will 
be  and  Is  Insolvent,  In  any  event" 

An  amendment  to  the  bUl  was  afterwards 
filed,  alleging  that  Woolfolk  had  contracted. 
In  the  name  of  the  Terminal  Company,  debts 
to  the  amount  of  several  hundred  thousand 
dollars,— among  them,  a  debt  of  $160,000 
to  the  Farley  National  Bank,— without  the 
authority  of  the  l>oard  of  directors,  and 
largdy  for  the  uses  of  Woolfolk  and  his  as- 
sociates, or  for  the  building  and  construc- 
tion of  said  Montgomery,  Tuscaloosa  &  Mem- 
plils  Bailroad,— en  enterprise  in  wliich  the 
Terminal  Company  has  no  interest  That  a 
suit  at  law  Is  now  pending  on  the  debt  of 
Farley  National  Bank.  That  said  Shell- 
horn,  an  associate  and  confederate  of  said 
Woolfolk,  and  under  his  Influence,  and  who 
acted  with  him  In  creating  said  debt,  and 
otherwise  disposing  of  the  assets  of  the  Ter- 
minal Company,  without  authority,  and  for 
improper  purposes,  accepted  service  of  the 
writ  In  said  suit,  and  said  suit  will  not  be 
defended  by  said  Woolfolk  and  Sbellhom, 
nor  will  it  be  defended  in  the  name  of  said 
company,  rinoe  a  majori^  of  the  directory. 
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consisting  of  J.  W.  Woollolk,  A.  C.  Saportas, 
W.  E.  Woolfolk,  and  Charles  Henderson,  are 
all  Interested  with,  or  under  the  Influence  of, 
said  J.  W.  Woolfolk,  and  cannot  be  relied 
on  to  defend  said  salt  That  W.  £.  Wool- 
folk  is  a  brother  of  said  J.  W.  Woolfolk,  and, 
with  said  SheUhom,  receives  employment  by 
or  through  said  J.  W.  Woolfolk,  as  presi- 
dent of  said  Terminal  Company.  That  said 
J.  W.  Woolfolk  gave  to  each  of  them  a  small 
amount  of  the  stock  to  qualify  them  to  serve 
as  directors.  That  otherwise  they  have  no 
interest  In  said  company,  and  are  mere  "fig- 
ureheads" to  do  the  bidding  of  said  J.  W. 
Woolfolk.  That  said  Saportas  is  also  under 
the  influence  of  said  J.  W.  Woolfolk,  and 
has  been  privy  to,  and  engaged  with  him 
in,  the  misappropriation  of  the  funds  and  as- 
sets of  the  Terminal  Company,  and  is  wil- 
ling to  do  anything  asked  by  said  Woolfolk 
In  the  way  of  ratification  of  his  illegal  act- 
ings and  doings  concerning  said  Terminal 
Company.  That  said  Henderson  is  in  com- 
bination wltli  said  Woolfolk,  and  all  of  the 
said  parties  are  interested  adversely  to  the 
said  Terminal  Company.  It  is  alleged  on 
Information  and  belief  that  said  Henderson 
has  received  from  said  Woolfolk  assets  of 
the  Terminal  Company  to  a  large  amount, 
without  any  consideration  sufficient  or  prop- 
er, in  law,  being  paid  theiefor,  and  said 
Woolfolk  has  undertaken  to  release  and  dis- 
charge said  Henderson  from  large  obliga- 
tions to  the  company  for  the  stock  therein. 
In  an  Irregular  and  improper  manner,  and 
without  the  authority  of  the  Terminal  Com- 
pany, and  that  said  Henderson,  influenced 
by  these  matters,  is  subject  to  the  manipu- 
lation of  said  Woolfolk  In  all  matters  of  the 
Terminal  Company.  Sundry  acts  of  misap- 
propriation alleged  in  the  original  bill  are 
reiterated  in  this  amendment,  viz.  the  trans- 
fer of  assets  to  the  Farley  Bank,  and  the 
use  of  assets  of  the  company  In  discharge  of 
obligations  of  the  Montgomery,  Tuscaloosa  & 
Memphis  Railway  Company;  and  It  is  al- 
leged that  these  latter  appropriations  were 
made  without  taking  any  security  for  the  re- 
payment of  the  money  so  expended,  and 
without  even  the  form  of  a  contract  in  ref- 
erence thereto.  It  is  farther  alleged  that 
Woolfolk  had  called  a  meeting  of  the  di- 
rectors for  August  10th,  (the  day  of  filing 
the  amended  blU.)  That  Saportas  had  come 
from  New  Tork,  at  bis  bidding,  to  be  pres- 
ent and  serve  his  purposes,  and  that  Shell- 
horn,  W.  B.  Woolfolk,  and  Charles  Hender- 
son were  on  hand  for  the  same  purpose,  and 
these,  wltli  said  J.  W.  Woolfolk,  constitate  a 
majority  of  the  board  of  directors.  That  the 
object  and  poipose  of  this  meeting  was 
to  ratify  the  acts  of  Woolfolk,  Saportas,  and 
Shellhom,  and  others,  in  the  said  nse  of  the 
assets  of  the  Terminal  Company,  and  In  the 
creation  of  the  said  debt  to  the  Farley  Na- 
tional Bank,  and  the  transfer  of  assets  to 
secnre  the  same,  and  to  ratU^  other  illegal 
and  firaadolent  acts  of  Woolfolk  and  asso- 


ciates. It  is  further  alleged  that  there  has 
been  no  meeting  of  the  directory  of  the 
Terminal  Company  for  more  than  a  year, 
and  the  company  Is  engaged  in  no  bushiess. 
That  Woolfolk  failed  to  carry  ont  the  reso- 
lution of  the  board  of  directors  leqalrbtg 
him  to  convert  the  assets  into  cash,  and  pay 
the  debts,  but,  instead  of  doing  so,  has,  with 
his  associates,  converted  the  assets  to  other 
unlawful  uses,  as  herein  stated,  and  that  no 
steps  will  be  taken  by  them  to  collect  the 
large  debts  arising  by  reason  of  said  misap- 
propriation. 

In  S^tember,  1892,  a  farther  lengthy- 
amendment  was  filed,  alleging  the  Insolven- 
cy of  Woolfolk  .and  the  Montgomery,  Tusca- 
loosa &  Memphis  Railway  Company.  That 
the  subscribers  to  the  capital  stock  of  the 
latter  company  were  merely  nominal,  and 
only  a  nominal  part  of  their  subscriptions 
has  been  paid  In.  That  the  company  had  no 
means,  and  was  a  railroad  merely  on  paper. 
That  it  had  no  means  of  raising  money,  ex- 
cept that  raised  upon  the  negotiation  of  Its 
bonds  as  the  work  upon  the  railroad  Justi- 
fied, and  that  the  road  Is  still  incomplete, 
and  its  stock  worthless,  and  its  bonds  not 
worth  25  cents  on  the  dollar.  That  Woolfolk 
organized  the  said  company  while  president 
of  the  Terminal  Company,  which  latter  had 
good  credit,  and  large  means  in  his  hands,  as 
president,  and  that  the  scheme  was  practi- 
cally the  personal  scheme  and  property  of 
Woolfolk.  That  Woolfolk  and  certain  un- 
known associates  took  the  contract  to  build 
and  equip  said  Montgomery,  Tuscaloosa  & 
Memphis  Railroad,  for  the  stock  thereof,  at 
a  given  rate  per  mile;  and  the  averments 
of  his  use  of  the  Terminal  assets  in  the  con- 
struction of  that  road  are  repeated,  c&argins 
him  with  buying  equipments  for  that  road 
and  the  Midland  road  jointiy,  using  the  cred- 
it of  the  Terminal  Company  for  both,  and 
mingling  the  accounts  and  business  of  the 
two  roads.  He  is  charged  with  talcing  mon- 
ey from  the  assets  of  the  Terminal  Company 
for  his  own  use,  and  charging  the  same  to 
the  Montgomery,  Tuscaloosa  &  Memphis 
Railway  Company,  upon  a  pretended  sale  to 
the  latter  company  of  stock  issued  to  him  In 
the  Terminal  Company,  and  the  charge  of 
buying  in  the  stock  of  favored  stockholders 
of  the  Terminal  with  the  bonds  of  that  com- 
pany, to  the  amoimt  of  some  $100,000,  or 
more,  is  repeated;  and  it  is  charged,  gener- 
ally, that  all  accounts  which  Woolfolk  has 
kept  since  the  organization  of  the  Termlnnl 
Company  are  fraudulent,  and  that  they  have 
never  been  audited  by  any  one  competent  to 
protect  the  Interest  of  tiie  company.  It  is 
further  alleged  that  Woolfolk  was  personally 
interested  with  3.  M.  Brown  &  Co.  in  tbe 
contract  for  building  the  Midland  road, 
whereby  Brown  &  Co.  hare  been  paid  lar^e 
sums  of  money  in  excess  of  what  they  were 
Justiy  oititied  to,  and  that  he  discharged 
competent  engineers  on  the  Midland  road, 
and  replaced  them  witii  others,  who  could 
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b«  and  were  imposed  upon  hy  the  contract- 
ors, or  who  allowed  and  passed,  knowingly, 
improper  items  and  charges  for  construction. 
It  ia  charged  tliat  Woolfolk  Issued  to  said 
Brown  &  Ck>.  $50,000  or  more  of  the  Termi- 
nal stock,  which  has  never  been  paid  in,  and 
for  which  they  still  owe,  wliich  stock  is  vot- 
ed, naed,  and  controlled  by  Woolfolk  and 
Brown  &  Co.  in  fmrtherance  of  his  schemes; 
that  Woolfolk  issued  to  Hoadley  &  Co.,  of 
New  York,  of  which  firm  said  Chester  C. 
Munroe  is  a  member,  $50,000  or  more  of  said 
stock,  for  which  they  owe,  and  that  this  la 
also  nsed  by  WooUoik,  and  In  his  interest, 
whenever  occasion  demands;  that  Munroe 
and  Hoadley  &  Co.  have  been  actively  oper- 
atlns  with  Woolfolk  in  all  his  sichemes 
against  the  Terminal  Company,  and  partici- 
pating with  him  In  the  profits  derived  there- 
from; that  he  had  Monroe  elected  president 
of  the  Montgom»y,  Tuscaloosa  &  Memphis 
Company  when  he  was  not  a  stockholder 
therein,  for  the  purpose  of  having  him  make 
the  proposition  to  sell  out  the  Montgomery, 
Tuscaloosa  &  Memphis  road  to  the  Terminal 
Company,  and  that  the  stock  of  Hoadley  & 
Co.  and  J.  M.  Brown  tc  Co.,  In  the  Terminal, 
was  controlled  and  voted  in  favor  of  accept- 
ing that  proposition,  in  the  interest  of  Wool- 
fclk.  It  is  charged,  also,  that  Woolfolk  is- 
sued to  Saportas  $45,000  or  more  Terminal 
stock,  for  which  he  still  owes;  that  Saportas 
is  a  confederate  of  Woolfolk  in  his  schemes 
for  defrauding  the  company,  and  participates 
In  the  profits  of  such  frauds,  and  his  stock  is 
also  used  by  Woolfolk,  or  in  his  interest  It 
is  alleged  that  the  stock  held  by  Woolfolk 
and  these  other  persons,  as  well  as  other 
8to<^  bougjit  up  with  the  means  of  the  Ter- 
minal Company,  amounting  to  some  $100,- 
000,  give  him  aI>B0lute  control  of  the  stock  of 
the  company  at  any  stockholders'  meeting. 
It  Is  also  charged  tliat  Woolfolk  has  under- 
taken to  release  solvent  subscriptions  to  the 
stock  of  the  Terminal  Comjiany,  to  the 
amoinnt  of  $20,000  or  more,  substituting 
therefor  his  own  obligations,  or  of  other  in- 
Bolvent  persons.  That  he  has  control  of  the 
Montgomery,  Tuscaloosa  &  Memphis  Rail- 
way Company  by  virtue  of  his  ownership  of 
sabstantially  aU  the  stock  therdn,  as  well 
as  control  of  a  majority  of  the  stodc,  and  of 
the  directory  of  the  TermlnaL  It  Is  alleged 
that  the  Terminal  Company  is  out  of  busi- 
ness, and  is  now  insolvent,  and,  generally, 
that  the  interests  of  the  company  cannot  and 
will  not  be  protected  under  the  management 
of  Woolfolk  and  his  associates. 

The  original  bill  Incorporates  many  minute 
and  searching  interrogatories  to  the  defend- 
ants, calling  for  discovery  upon  oath  of  the 
facts  touching  all  its  matnlal  allegationa. 
Woolfolk  answered  at  great  loigth,  giving 
npcMi  oath,  in  minute  detail,  his  version  of 
every  act  of  maladministration  .charged 
against  him,  and  a  substantial  history  fnun 
his  standpoint,  of  the  Terminal  Company, 
the  Montgomery,   Tnsaaloosa   ft    Memphis 


C<Hupany,  and  his  connection  with,  and  acts 
of  administration  in,  each,  from  thdr  or- 
ganization down.  The  other  defendants  alao 
answered.  Woolfolk  sets  forth  his  finanoial 
operations  in  the  buUding  of  the  Midland 
road,  a  general  outline  of  which  we  have 
already  given,  and  shows,  in  detail,  what 
assets  remained  on  the  completion  of  that 
road,  Bubstantlaily,  except  as  to  value,  as 
charged  In  the  bllL  He  explains  fully  the 
organization  of  the  Montgomery,  Tuscaloosa 
&  Memphis  Bailway  C<Mnpany  by  himself 
and  others,  and  denies  emphatically  that  an.v 
of  the  persons  connected  with  or  interested. 
in  that  company,  except  himself  and  the 
two  Josephs,  ever  had  any  Interest  what- 
ever in,  or  connection  with,  the  Terminal 
Company.  He  denies,  with  emphasis,  each 
and  every  ctiarge  contained  in  the  bill,  of 
combination  and  conspiracy  between  him- 
self and  others  to  promote  that  enterprise, 
or  to  subserve  purposes  of  his  own,  or  other- 
wise, and  he  alleges  that  the  persons  charged 
to  be  in  combination  with  him  had  and  have 
no  interests  whatever  to  be  subserved,  ex- 
cept their  interests  as  stockholders  and  di- 
rectors in  the  Terminal  Company,  and  that 
be  had  and  exercised  no  Influence  or  con- 
trol whatever  over  them,  except  such  as  re- 
sulted fr<Hn  their  confidence  in  his  judgment 
and  capacity  to  manage  the  affairs  of  the 
Terminal  Company  to  its  best  advantage; 
and  he  denies  that,  in  any  of  the  transac- 
tions assailed,  they,  or  either  of  them,  ever 
did  an  act,  under  bis  influence,  for  the  pur- 
pose of  furthering  his  personal  interests, 
or  any  other  interests  but  those  of  the  Ter- 
minal Comi)any.  He  alleges  that  they  are 
business  men  of  high  standing  in  the  com- 
mercial world,  and  incapable  of  lending 
themselves  to  the  purposes  and  ends  charged 
against  then.  It  is  unnecessary  to  extend 
this  statement  by  giving  at  length  the  form 
of  these  denials.  They  go,  specifically  and 
fully,  to  each  and  every  charge  of  com- 
bination and  fraud,  and  categorically  an- 
swer and  repel  every  Imputation  cast  upon 
him,  and  the  other  directors  and  sharehold- 
ers charged  to  be  In  collusion  with  him,  and 
explain  in  detail  each  and  every  transaction 
assailed  by  the  bill  as  fraudulent,  in  a  way 
which,  if  true.  Is  consistent  with  good  faith, 
and  an  honest  purpose  to  serve  the  best 
interests  of  the  Terminal  Company.  In  his 
history  of  the  construction  of  the  Midland 
road  he  shows  that  to  enable  the  Terminal 
Company  to  pay  the  Interest  guarantied  by 
it  on  the  Alabama  Midland  bonds,  and  upon 
which  It  would  have  defaulted  In  May,  1890, 
but  for  this  loan,  he,  as  president  of  the 
Montgomery,  Tuscaloosa  &  Memphis  BaU- 
way  Company,  from  November  20,  1889,  to 
July  3,  1890,  loaned  the  Terminal  Company, 
of  money  belonging  to  the  Montgomery,  Tus- 
caloosa &  Memphis  Bailway  Company,  the 
sum  of  $417,461.80,  of  which,  during  the 
same  period,  the  Terminal  Company  paid 
back  $249,614.81.  leaving  a  balance  due  July 
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3,  1B90,  of  1167,946.99;  that  at  fbe  time  of 
bis  recdgnatlon  as  president  of  tbe  Mont- 
gomery, Tuscaloosa  &  Memphis  Company, 
on  November  12,  1890,  the  Terminal  Com- 
pany had  discharged  Its  Indebtedness  to  the 
Montgomery,  Tuscaloosa  &  M«nphls  Com- 
pany, and  that  company  then  owed  the 
Terminal  $97,767.77.  He  admits  the  maldng 
of  the  proposition  by  Mmiroe,  as  president 
of  the  Montgomery,  Tuscaloosa  &  Memphis 

Company,  on  November ,  1890,  to  the 

board  of  directors  of  the  Terminal  Company, 
and  the  action  of  the  board  thereon,  as  al- 
leged in  the  bill,  as  well  as  the  resolution 
of  the  board  tnstractlng  him  to  convert  the 
assets  into  cash,  and  pay  the  debts,  and  to 
call  a  meeting  of  the  stockholders  to  take 
action  looking  to  the  liquidation  of  the  cor- 
poration, and  states  that  be  did  not  carry 
out  the  resolution  to  convert  the  assets,  and 
pay  the  debts,  because  of  the  action  of  the 
stockholders'  meeting,  called  in  pursuance 
of  the  resolution,  by  which  the  modified 
proposition  of  Munroe,  as  shown  by  the  bill, 
was  accepted  by  the  stockholders,  and  the 
Terminal  directors  Instructed  to  dose  the 
contract  with  the  Montgomery,  Tuscaloosa 
&  Memphis  Company.  He  admits  that  there 
was  no  formal  action  of  the  board.  In  meet- 
ing assembled,  closing  the  contract,  in  pur- 
suance of  said  proposition  and  instructlonB, 
but  that  he,  and  a  majority  of  the  board, 
with  the  knowledge  and  acquiescence  of  nil 
the  directors,  did  carry  out  said  instmctlonfl, 
and  accepted  the  proposition  in  the  terms  in 
which  it  was  proposed,  and  thereupon  en- 
tered upon  the  completion  of  the  road;  and 
it  is  shown  by  affidavit  of  Shellhom  that 
immediately  thereafter  the  company  had  let- 
ter heads  printed  for  use  In  the  Terminal 
office,  with  which  all  its  correspondence  was 
thereafter  conducted,  some  of  which  cor- 
respondence was  with  some  of  the  com- 
plainants, on  which  were  printed,  in  large 
type,  the  words,  "The  Alabama  Terminal 
and  Improvement  Company,  (Builders  and 
Owners  of)  The  Montgomery,  Tuscaloosa, 
and  Memphis  Hallway,  and  former  owners 
of  The  Alabama  Midland  Railway;"  and  on 
February  23,  1891,  at  a  meeting  of  the 
Terminal  directors,  at  which  c<«iplalnant8 
Boman  and  A.  St  C.  TenniUe  were  present, 
a  resolution,  seconded  by  Boman,  was 
passed,  reciting  that  the  Montgomery,  Tus- 
caloosa &  Memphis  Railway  Company  was 
largely  indebted  to  the  Terminal  Company, 
and  authorizing  the  president,  Woolfolk,  to 
join  the  Montgomery,  Tuscaloosa  &  Memphis 
Company  in  executing  bond  to  the  state 
of  Alabama  to  enable  the  latter  company 
to  obtain  from  the  state  a  grant  of  $10,000 
made  by  the  state  to  It  from  the  2  and  S 
per  cent  fund.  The  answer  of  Woolfolk  ad- 
mits that  the  stockhcMers'  meeting  of  De- 
cember 20,  1890,  by  a  vote  of  2,241%  against 
642%  shares,  accepted  fhe  said  proposition 
of  Munroe,  and  ordered  the  directors  to 
close  the  contract,  and  denies  that  any  one 


besides   himself   voted   on   the   proposition 
who  had  any  stock  or  any  interest  whatever 
in  the  Montgomery,  Tuscaloosa  &  Memphis 
Company,  and  alleges  that  his  stock  in  that 
company  amounted  to  the  sum  of  $C7,800, 
or  only  687  shares,  and  he  denies  very  em- 
phatically that  he  had  or  exercised  any  in- 
fluence or  control  whatever  over  the  votes 
cast  by  any  stockholder;   and  he  insists  that 
the  acceptance  of  the  propositlcHi,  and  the 
imdertaklng  of  himself  and  other  directors 
in   taldng  charge   of   and   constructing   the 
Montgomery,   Tuscaloosa  &  Memphis  road, 
was  in  strict  accord  with  the  judgment  and 
wishes   of    the   majority   of   the   Terminal 
stockholders  and  directors,  having  in  view 
the  welfare  and  success  only  of  the  Terminal 
Company.   He  admits  that,  acting  under  this 
authority,  he  exp»ided  up  to  April  1,  1892, 
of  the  Terminal  moneys  and  acceptances, 
$287,364.98  upon   the   Montgomery,    Tusca- 
loosa &  Mempliis  Railroad  property,  and  al- 
leges   that    the    Terminal    Company    h(dds 
against  this  advance  $368,000  of  the  Mcmt- 
gomery,    Tuscaloosa   &    Memphis    Company 
bonds,  and  will  own  about  three-fourths  of 
all  its  stock,  of  both  issues,  preferred  and 
common,— say  $1,725,000,— when  the  road  is 
c<Mnpleted,  at  which  time  he  believes   the 
property  would  command  a  large  sum  of 
money.   He   admits   that   he    contracted    a 
debt  of  about  $150,000  with  the  Farley  Na- 
tional Bank,  a  large  part  of  which  was  to 
raise  funds  for  the  construction  of  the  Mont- 
gomery, Tuscaloosa  &  Memphis  road,  and  the 
balance  for  use  in  the  construction  of  the 
Midland  road,  and  that  he  transferred  to 
the  bank,  as  collateral  security,  large  assets 
redeemed  from  the  Metropolitan  Trust  Com- 
pany.   He  alleges  that  he  had  authority  to 
make  this  transfer,  as  president,  under  the 
by-laws  of  the  company,  and  by  established 
usage,  in  his  administration  of  the  Terminal 
affairs,  having  d(»e  so  many  hundred  times 
before  in  similar  transactionB;  and  he  states 
and  insists  that  in  January,  1892,  six  ot  Hut 
elg^t  directors,  with  full  knowledge  of  all 
the  facts,  expressly  ratified  and  conflrmeO. 
said   transfer,    I^   signing   a  resolution    to 
that  effect,  a  copy  of  which  he  appends  tu 
his  answer.   He  admits  that  afterwards  oosi 
of  the  directors,  S.  B.  Stem,  gave  notice  at 
the  withdrawal  of  his  ratification  of  said 
transfer.   He  states  that  this  form  of  ratlfl- 
catlon  of  his  acts  had  often  been  adopted  txy 
the  directors  when  they  could  not  be  con- 
veniently  assembled,- they   being   resid(!nt8 
of  Troy  and  Montgomery,  Ala.,  Columbus, 
Ga.,  and  New  Tork  dty,— and  at  the  time 
(rf  this  ratification,  in  January,  1892,  two  «t 
them  were  in  New  Toric,  one  in  Columbtis. 
Ga.,  one  In  Troy,  and  three  in  Montgnnery, 
and  no  meeting  could  have  been  conveniently 
assembled.   He  gives  previous  instances    at 
such  form   of   ratification,   in  which   some 
of  the  cmnplainants  joined  as  directors,  one 
of  which  was  the  ratification  of  the   sale 
to  the  Plant  Investment  Company  in   Au- 
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gust,  1891,  and  another  the  tnuutf  er  In  Jan- 
mrj,  1892,  of  notes  amomiting  to  $16,000 
to  Hoadley  &  C!o.,  as  collateral  security.    Ue 
shows,  also,  tbat  all  his  financial  transao- 
ttons  In  connection  with  the  Hontgomery, 
Tnscaloosa  &  Memphis  Company  were  dniy 
and  regularly  entered  upon  the  books  of  the 
Terminal  Company  as  they  occurred,  and  he 
produces    many    exhibits   from    the    books 
showing,  in  detail,  these  and  other  transao- 
tioQs  assailed  by  the  bill;    and  be  states 
that  no  steps  were  taken  by  complainants 
to  prerent  any  of  these  tran8actl<»8,  or  dis- 
affirm the  same,  until  the  filing  of  this  bill, 
on  May  31,  1892.    He  states,  also,  that  the 
creditors  of  the  Terminal  Company,  as  well 
at  the  large  majority  of  the  stockholders 
and  directors,  approve  his  policy  In  referoioe 
to  the  Montgomery,  Tuscaloosa  &  Memphis 
rood,  and  are  disposed  to  assist  his  efforts, 
and  uphold  him  in  his  work;  and  he  diows 
that  be  ia  a  personal  tndorser  of  the  Ter- 
minal Company's  obligations  to  the  amount 
ot  $196,323.G4,  and  personaUy  liable  for  the 
same.   The   condition   of   the   Montgomery, 
ToBcaloosa  &  M^nphis  Company  on  Novem- 
ber 1,  1890,  is  stated  to  have  been,  assets, 
fU78,830.14,  Including  the  outlay  to  that 
date,   and    liabiUtles,    $494,330.77;    and   on 
AprU  1,  1892,— the  date  of  the  last  state- 
meat  made,— assets,  $1,385,566.65,   of  which 
amomit  $989,566.65  had  been  expended  upon 
the  work,  and  bonds  then  held  by  the  com- 
pany. In  ralue,  $396,000,  and  liabllitiee,  ex- 
clnslTe  of  the  amount  invested  In  the  woric 
of  the  Terminal  Company,  $416,104.14,— the 
expenditures  of  the  Terminal  Company  being 
f286,886.31,— and  that  these  statements  are 
based  ni>on  fair  valuations.    He  states  that 
the  road   has   been  graded  to   Tuscaloosa, 
within  6  per  cent  of  the  whole,  and  tbat 
the  company  has  sted  rails  delivered  <m  its 
right  of  way,   enough  to  lay  70  miles   of 
track,— said  steel   costing   $260,000,— besides 
200  cars,   and  a  completed  bridge  for  the 
Alabama  river  now  ready  for  shipment  and 
erection,  besides  other  valuable  assets;   and 
he  further  states  that  negotlatlonB  for  the 
oomi^ete   rehaUUtatlon   of   the   company's 
flnances   ore   nearly    completed;    that   Mr. 
Saportas  is  now  in  London  to  close  negotia- 
tion for  the  sale  of  the  Ixxids  to  responsible 
catdtallsts;  and  that.  If  let  alone,  the  work  of 
completing  the  road  to  a  connection  with  the 
Bystons  In  Mississippi  win  soon  be  resumed, 
and  carried  to  speedy  completion,  when  oB 
interests  of  the  Terminal  Company  will  be 
folly  protected.    As  we  have  said,  all  other 
particniar   charges   of  frand   and   collusion 
are  denied  or  explained,  drcumstantlally  and 
in  detail,  and  it  is  deemed  unnecessary  to  set 
forth  the  daiials  at  length.   The  answer  of 
Woolfolk  Tvas  sworn  to,  and  considered  as 
his  affldavlt  on  the  hearing  of  the  applica- 
tion for  a  receive:,  and  the  motion  to  dis- 
Mtre  the  injunction. 

The  defendants  Saportas,  Shdlhom,  Hen- 
ienoa,  and  W.  E.  Woolfolk  filed  separate 


answers,  (the  last  three  being  nndw  oath,) 
fully  denying  all  charges  against  them,  and 
explaining  in  detail  the  transacticxu  with 
which  they  were  connected.  These  sworn 
answen  were  also  considered  as  the  a£d&- 
vlts  of  the  partleB  on  the  hearing.  Separate 
affidavits  of  J.  L.  Hall,  L.  B.  Farley,  ana  O. 
B.  Shdlhom  were  read  by  respondents,  cor- 
roborative In  some  respects  of  Wo<Hfolk; 
and  affidavits  of  J.  B.  Knox,  W.  V.  Joseph, 
E.  B.  Jos^b,  Stem,  Boman,  and  Iiorenzo 
Semple,  corroborative  of  some  of  the  alle- 
gations of  the  bill,  were  read  by  complain- 
ants. 

Briokell,  Semple  &  Ounter,  for  appellants. 
Boquemorev  White  &  Dent  and  Tompkins 
&  Troy,  for  appellees. 

HBAO,  J.  As  the  case  is  presented  to  ns, 
we  cannot  properly  pass  upon  the  equity  of 
the  bill,  except  as  incidental  to  the  motion  to 
dissolve  the  injimction,  and  the  application 
for  a  receiver.  The  bill  fails  to  show  that 
upplication  was  made  by  the  complainants  to 
the  board  of  directors,  or  to  the  stockhold- 
ers, to  take  steps  for  the  redress  of  the 
wrongs  complained  of,  or  for  authority  to 
prosecute  the  suit  in  the  name  of  the  com- 
pany, but  the  facts  charged  are  relied  upon 
as  showing  that  such  an  application  would 
have  been  fruitless.  It  is  not  denied  that 
the  policy  of  the  law  is  to  leave  ttie  affairs 
of  corporate  bodies  to  the  management  and 
control  of  their  own  chosen  agencies,  and 
that  a  minority  of  ttodthoiaan  will  not  be 
permitted  to  displace  oorjtorate  authority 
end  control  by  subetitutlng  tiderefoir  the 
poMcy,  management,  and  control  of  the 
courts,  except  in  plain  cases  of  eavii  fraud 
OF  maladministration  as  w(^cs  manifest  op- 
pression or  wrong  to  them;  and  that,  be- 
f  oie  calling  upon  Hie  court  to  take  into  Its 
hands  the  administration  oi  the  corporate  af- 
fairs, it  must  be  made  clearly  to  appear,  not 
only  that  such  oppression  or  wrong  to  them 
depends,  but  tbat  every  reasonable  effort  has 
been  made  to  secure  redress,  and  preven- 
tlfm  of  farther  mischief,  within  the  com- 
pany Itself.  These  requirements  are  the 
most  salutary,  and  of  tlie  highest  impor- 
tance. We  had  occasion  to  speak  <»  this 
subject  in  Planters'  Line  v.  Waganer,  71  Ala. 
581.  We  there  said:  "In  government  of  cor- 
porations, much  must  be  left  to  the  Judg- 
ment and  discretion  of  the  directory,  and 
much  must  be  credited  to  Hie  fallibility  of 
human  Judgment.  H  it  be  supposed  an  un- 
wise course  is  being  pursued,  <n:  that  the  in- 
terests of  the  corporation  are  suffering,  or 
likely  to  suffer,  through  the  Inefficiency  or 
faithlessness  of  an  offlotal,  an  appeal  should 
first  be  made  to  the  directory  or  governing 
body  to  redress  Qie  grievance.  Failing 
there.  In  ordinary  cases,  the  next  redress 
will  be  found  la  the  power  of  the  ballot, 
whl^  usually  comes  into  exercise  at  short  : 
Intervals."   We  Quoted  approving  the  cases 
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of  GreaveB  y.  Grouge,  69  N.  Y.  154,  and  Brew- 
er T.  Boston  Theatre,  101  Mass.  37&  In 
Hawes  t.  Oakland,  KA  U.  a  450,  Jnstloe 
Miller,  In  dellveilng  the  opinion  of  the  court, 
stated  that  a  stockholder  coold  appeal  to 
the  courts  for  relief  where  the  board  of  di- 
rectors or  a  majority  of  them,  are  acting  for 
their  own  Interest,  In  a  manner  destructlTe 
of  the  corporation  Itself,  or  of  th£  rights 
of  the  other  shareholders.  That  Is  precisely 
what  Is  averred  In  this  case.  "But,"  Justice 
Miller  adds,  "In  addition  to  the  existence 
of  grlcTances  which  call  for  this  Idnd  of  re- 
lief, it  is  equally  Important  that  before  the 
shareholder  Is  permitted.  In  his  own  name, 
to  Institute  and  conduct  a  litigation  which 
usually  belongs  to  the  corporation,  he  should 
show  to  the  satisfaction  of  the  court  that 
he  had  exhausted  all  the  means  within  his 
reach  to  obtain,  within  the  oorporatlon  Itself, 
the  redress  of  his  grleyanoes,  or  actlcHi  In 
conformity  to  tils  wishes.  He  must  make  an 
earnest— not  a  simulated — effort  with  the 
managing  body  of  the  corporation  to  Induce 
remedial  action  on  their  part,  and  this  must 
be  made  apparent  to  the  court  It  Ume  per- 
mits, or  has  permitted,  he  must  show,  tf 
he  fails  with  the  directors,  that  he  has  made 
an  honest  effort  to  obtain  action  by  the 
stockholders,  as  a  body,  in  the  matter  of 
which  he  complains;  and  he  must  show  a 
case.  If  this  is  not  done,  where  it  could  not 
be  done,  or  It  was  not  reasonable  to  require 
it."  Omtinulng,  we  said:  "These  principles 
commend  themselres  to  our  approval  by  the 
strongest  of  considerations.  A  corporation, 
to  attain  the  highest  success,  should,  like  a 
family,  dwell  together  in  unity;  and  when 
disputes  arise  betweoi  members  of  tills  body 
corporate,  or  law-created  household,  they 
should,  tf  possible,  be  adjusted  among  them- 
selves. It  should  be  a  strong  case  to  jnstUjr 
a  resort  to  personal  litigation,  which  almost 
Invariably  leads  to  personal  alienation,  if 
not  open  hostility."  See,  also.  Mack  v.  Iron 
Go.,  90  Ala.  396,  8  South.  Rep.  ISO. 

We  are  not  to  consider,  as  the  case  Is  now 
presented  to  us,  whether  the  averments  of 
the  bill,  taken  as  true,  make  a  case  excusing 
effort  on  the  part  of  the  complainants  to 
seek  relief  tn  and  through  the  company  It- 
self, or  not.  The  chancellor.  In  effect,  held 
them  sufficient  when  he  refused  the  motion 
to  dismiss  the  bill  for  want  of  equity,  and 
it  Is  not  our  purpose  now  to  review  that 
ruling,  as  It  is  not  necessarily  before  n& 
The  case  comes  before  us,  in  the  matter  of 
the  recelveiahlp  and  lnjuncti<m,  not  only  up- 
on the  averments  of  the  bill,  but  upon  the 
sworn  answers  and  affidavits  Introduced 
upon  the  hearing,  as  weU.  Upon  a  careful 
consideration  of  the  whole  case.  It  Is  quite 
dear  to  our  minds  that  no  sufficient  reason 
is  made  to  appear  why  appeal  should  not 
have  been  made  to  the  company  Itself  to 
redress  the  alleged  grievanoes,  or  for  author- 
ity to  use  its  name  In  the  prosecution  of  the 
snlt   It  Is  ahown,  wltboat  doubt,  that  not 


a  member  of  the  board  of  directors,  except 
Woolfolk,  and  not  a  stockholder,  except 
him  and  the  two  Josephs,  have  any  Interest 
whatever  In  the  Montgomery,  Tuscaloosa  & 
Memphis  Ballway  Company,  adverse  to  the 
Interests  of  Qte  Terminal  Company,  and  the 
charges  in  the  bUl  of  Influence  and  control 
over  them,  for  unlawful  purposes,  on  the 
part  of  Woolfolk,  are  as  emi^iaUcally  and 
fully  denied  as  they  ore  alleged;  and  there 
Is  no  sufficient  oorroboratlre  evidence  in  sup- 
port of  the  allegations  of  the  bill  upon  this 
subject  to  Justify  the  extremity  of  wresting 
from  the  bands  of  the  corporation,  where 
the  law  places  them,  all  its  assets,  and  re- 
straining It  from  performing  the  functions 
of  its  creation.  Upon  the  case  now. mode, 
we  are  bound  to  hold  that  complainants 
sfhould  have  presented  their  grievances,  in 
a  proper  way,  to  the  company,  and  inv(^ed 
proper  remedial  action  at  Its  hands;  and, 
having  failed  to  do  so,  they  are  not  In  a  po- 
sition to  ask  relief  of  the  court  Tlie  bill  has 
been  retained  by  the  chancellor,  and  issues 
made  up  on  the  pleadings.  What  the  aspect 
of  tihe  case  wlU  be  when  the  proofs  are  reg- 
ularly taken  upon  those  Issues,  if  the  Mil  is 
further  prosecuted,  we,  of  course,  cannot 
know.  We  rest  our  condusloa  upon  the  case 
as  it  is  now  presented  to  ns.  The  decree  of 
tbe  chancellor,  dissolving  the  Injunction  and 
refusing  to  appctot  a  receiver,  is  affirmed. 


(M  AUu  480 
RICH  V.  liOWENTHAIi  et  aL 
(Supreme  Court  of  Alabama.    May  2,   1883.) 
Replevin— Bond  of  DE7ENDi.NT. 

1.  A  bond  executed  by  one  of  several  de- 
fendants in  repleviu,  who  alone  has  possession 
of  the  property,  in  order  that  he  may  retain  pos- 
session, as  required  by  Code,  §  2717,  is  suffi- 
cient, without  the  other  defendants  joining 
therein,  since  only  the  possession  of  the  defend- 
ant who  retained  the  possession  can  be  dis- 
turbed by  the  exe<rition  of  the  process. 

2.  The  fact  that  part  of  the  property  sned 
for  and  included  in  defendant's  bond  was  omit- 
ted from  the  sherlS's  return  of  seizure,  and 
that  certain  articles  of  property  not  sned  for 
were  inclnded  in  the  bond,  does  not  affect  its 
validi^,  rince  defendant  is  required  to  deliver 
only  the  property  sned  for  and  replevied  and 
recovered  by  plaintiff  by  virtue  of  the  verdict 
and  jadgment 

3.  The  fact  that  the  penalty  of  the  bond  is 
for  a  less  sum  than  the  value  of  the  property, 
as  assessed  by  the  jury,  does  not  prevent  its 
enforcement  by  summary  ezecntion  against  the 
sureties  in  an  amount  not  exceeding  such  penal- 
ty- 
Appeal  from   city  cotirt  of   Birmingham; 

H.  A.  Sharpe,  Judge. 

Petition  by  Herman  Lowenthal  and  Moses 
IiOWKithal,  praying  for  the  quai^ng  of  an 
execution  issued  against  them  as  sureties  on 
the  replevin  bond  of  defendant  In  the  case  of 
Herman  Rich  against  Verona  Rich  and  oth- 
ers. From  an  order  overmllng  the  demur- 
rer of  plaiatiff,  Herman  Rich,  to  such  peti- 
tion, be  appeals.    Reversed. 
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Tbe  bond  was  given  by  Verona  Rich,  with 
Herman  I.owenthal  and  Moses  Lowenthal  as 
her  Btiretles,  to  retain  possession  of  certain 
iJersonal  property  for  the  recovery  of  which 
Herman  Bldi  had  Isstltated  an  action  of 
dettarae  against  the  said  Verona  Rich  and 
Lonls  Hecht  and  Robert  Eecht  The  plain- 
tiff having  made  affidavit  and  given  bond  at 
the  commencement  of  the  salt,  as  provided 
by  the  statute,  the  clerk  of  the  court  made 
an  Indorsement  on  the  sommons,  requiring 
the  sheriff  to  take  the  property  mentioned  In 
tbe  complaint  Into  his  possession  unless  the 
defendant  gave  bond  therefor  as  required  by 
law.  The  said  Verona  Rich,  who  had  posses- 
sion of  the  property,  thereupon  executed  a 
b(«d,  as  above  stated,  and  kept  the  property. 
Tb&  penalty  of  this  bond  was  in  the  sum  of 
1900,  and  the  condition  was  as  follows: 
"Now,  If  the  said  Verona  Rich  shall  well 
and  tmly  within  thirty  days  after  the 
determination  of  said  suit,  if  the  said  Verona 
Bidi  be  cast  In  said  salt,  deliver  the  property 
replevied,  and  also  pay  all  the  costs  and 
watb.  damages  as  may  accrue  from  said  de- 
tention, then  this  obligation  to  be  void;  oth- 
erwise to  remain  In  fuU  force  and  effect" 
On  the  trial  of  the  detinue  suit  a  Judgment 
was  rendered  In  favor  of  the  plaintiff  against 
tiie  said  Veron»  Rich  for  the  greater  portion 
ot  tbe  property  sued  for  and  replevied,  the 
■nit  having  been  dlBmissed  as  to  the  other 
two  defendants.  m>e  alternate  value  of  the 
property  for  which  such  judgment  was  ren- 
dered was  assessed  at  $714,  and  the  damages 
for  the  detention  was  found  to  be  $1,456.05. 
None  of  the  property  having  been  returned, 
and  no  part  of  the  damages  having  been 
iwid,  at  the  expiration  of  SO  days  from  the 
rendition  <tf  the  Judgment,  the  sheriff  made 
return  of  the  facts,  and  tbe  derk  thereupon 
issued  an  ezecatloa  against  the  sureties  on 
tlie  bond  for  the  ram  of  $500.  The  proceed- 
trgB  In  this  case  were  begun  by  said  sureties 
t7  petition  setting  fcnth  the  facts  which  are 
briefly  stated  above,  and  praying  that  the 
execution  be  qoadied.  A  copy  of  the  bond, 
amd  also  of  tbe  execution,  are  annexed  as 
exIUblts  to  the  petition.  The  objections 
made  In  the  court  below  to  the  validity  of 
the  brntd  as  8  statutory  bond  were  as  fol- 
lows, as  set  out  in  the  petition:  First,  that 
the  bond  was  not  the  bond  of  all  the  defend- 
ants in  the  suit,  but  of  only  one  of  them; 
■econd,  that  certain  property  was  mentioned 
as  having  been  replevied  which  had  not  been 
levied  upon  and  seized  by  the  sheriff,  and 
fbat  two  wlUow  rockers  were  Included  In  the 
bond,  when  the  same  had  not  been  sued  for; 
tblrd,  that  the  penalty  of  the  bond  was  less 
than  tbe  alternate  value  of  the  property,  as 
seeessed  by  the  court  trying  the  case,  and 
that  the  statute  only  authorized  the  issue  of 
ma  execution  for  such  alternate  value,  and 
for  tile  damages  assessed  for  Its  detentlcra; 
foorth,  that  the  bond  diould  have  been  con- 
ditioned for  the  return  of  the  property  If  the 
defendants,  or  any  of  them,  were  cast  In  the 


suit,  and  not  if  Verona  Rldti  merely  was  cast 
In  the  suit  It  was  also  alleged  that  plaintiff 
failed  to  recover  some  of  the  property  re- 
plevied. The  plaintiff  in  tbe  detinue  suit, 
and  respondent  to  this  petition,  Herman 
Rich,  demurred  to  the  petition  on  the 
grounds— First,  that  It  was  a  statutory  bond; 
second,  that  the  defendant,  Verona  Rich,  had 
the  right  to  execute  the  bond  and  replevy 
the  property  sued  for  If  the  same  was  In  her 
possession,  without  requiring  the  other  two 
defendants  to  unite  in  the  execution  of  said 
bond;  and,  third,  that  there  Is  no  provision 
of  law  that  all  of  the  defendants  must  unite 
In  the  execution  of  the  bond  when  only  <»e 
Is  in  the  wrongful  possession  of  the  property 
sued  for;  fourth,  because  by  the  execution  of 
the  bond  the  defendants  are  estopped  from 
denying  that  any  of  the  property  was  seized 
by  the  sheriff;  and,  fifth,  that  the  fhct  that 
some  of  the  property  contained  In  the  bond 
as  being  replevied,  when  It  was  not  sued  for, 
Is  immaterial,  and  does  not  affect  the  valid- 
ity of  the  bond. 

Cabaniss  &  Weakley,  for  appellant  Jas. 
B.  Webb,  for  appelleea 

HEAD,  7.  Our  statntory  action  for  the 
recovery  of  personal  chattels  In  specie  (Code, 
I  2717  et  seq.)  combines  the  qualities  of 
detinue  and  replevin,  as  those  remedies  were 
understood  at  the  common  law.  But  one 
form  and  method  of  procedure  are  pre- 
scribed for  any  recovery  of  a  chatty  wheth- 
er the  grievance  be  the  mere  wrongful  de- 
tention resulting  from  a  possession  originat- 
ing In  contract  or  an  unlawful  taking  and 
detention;  and  to  this  procedure  is  adapted 
the  machinery  of  the  action  of  replevin  for 
seizing  the  property,  at  the  institution  of 
the  suit,  and  Its  custody,  under  bonds,  to 
abide  Judgment  upon  the  rights  of  the  par- 
ties. Detinue  and  replevin,  as  they  are  dls- 
tlngnlshed  from  each  other,  are  practically 
superseded  by  this  statutory  substitute,  de- 
signed to  answer  the  alms  and  ends  of  both. 
So  combined,  the  beneficial  incidents  of 
either  of  the  old  remedies  wUl  be  held  to  at- 
tach to  the  new  system.  If  the  goods  were 
onlawfuUy  and  tortlously  taken  and  de- 
tained, for  the  redress  of  which,  according 
to  the  early  notions  of  detinue  and  replevin, 
the  latter  was  the  appropriate  remedy,  a 
plaintiff  suing  several  In  one  action  might 
recover  against  one  or  more  defendants,  and 
fail  as  to  the  others,  as  In  other  actions  ot 
tort  TUs  Incident  must  be  now  held  to  at- 
tach to  any  action  under  our  statute  for  tbe 
recovery  of  chattelB.  From  this  standpoint 
there  can  be  no  doubt  that  when  suit  Is 
brought  against  several,  and  the  appropri- 
ate mandate  obtained  for  the  seizure  of  the 
goods.  It  Is  the  duty  of  the  ^eilff  to  exe- 
cute the  mandate,  thou^  the  goods  be  found 
In  the  possession  of,  and  exclusive  detained 
by,  one  of  the  defendants  only;  and,  this 
being  true,  it  follows  as  a  necessary  conse- 
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quence  that  the  defendant  In  possession  may 
retain  possession  by  the  execution  of  the 
replevy  bond  authorized  by  the  statute,  for 
In  such  case  the  other  defendants,  who  may 
be  Improperly  sued,  and  who  may  success- 
fully defend  upon  the  mere  denial  of  the 
detention,  haye  no  concern  with  the  seizure, 
and  no  Interest  to  prompt  them  to  join  In 
the  execution  of  the  bond.  It  is  no  strained, 
but  a  fair,  construction  of  the  words  of 
the  statute  to  hold,  as  we  do,  that  the  de- 
fendant authorized  to  execute  bond  and  re- 
tain possession  is  he  who  is  in  possession 
and  detaining  the  property;  be  whose  pos- 
session would  be  disturbed  by  the  execution 
of  the  process  of  the  court  Indeed,  it  may 
be  open  to  serious  Inquiry  whether  the  other 
defendants  who  are  not  In  possession  are 
clothed  with  a  legal  right  to  Join  In  the  re- 
plevy, since  Its  effect  would  be  to  convert 
into  the  common  custody  and  possession  of 
them  all  that  which  was  exclusively  in  the 
defendant  found  In  possession.  It  may  be 
readQy  perceived  how  the  rights  of  a  real 
owner  In  possession  might  be  subverted  by 
such  enforced  transfer  of  custody,  without 
any  provision  of  means  of  Indemnity.  That 
question  does  not  arise,  however,  and  we 
pronounce  no  decision  npon  It.  Manifestly, 
the  fact  that  a  part  of  the  property  sued 
for  and  Included  In  the  replevy  bond  was 
omitted  from  the  sheritC's  return  of  seizure 
can  exert  no  Influence  upon  the  statutory 
character  of  the  bond.  Nor  does  the  fact 
that  certain  articles  of  property  not  sued  for 
were  included  in  the  bond  affect  It.  Such 
inclusion  could  not  possibly  prejudice  any 
right  or  work  any  conceivable  harm.  It 
Is  a  mistake  to  suppose,  as  argued  by  coun- 
sel, that  the  b(H>d  requires  the  obligors  neces- 
sarily and  at  all  events  to  ddiver  all  the 
property  mentioned  In  it  after  Judgment  In- 
terpreted In  the  light  of  tlie  several  provi- 
sions of  the  statute  under  which  it  is  given, 
the  obligation  is  to  deliver  the  property 
sued  for  and  replevied,  and  which  the  plain-' 
tiff  shall  recover  by  verdict  and  Judgment 
It  is  not  doiied  that  a  plaintiff  In  this  ac- 
tion may  recover  a  part  of  the  property  sued 
for  and  replevied,  and  fall  as  to  the  residue. 
As  well  mig^t  it  be  argued  in  that  case  that 
the  bond  requires  the  delivery  of  all  the 
property  mentioned  in  it,  yet  imquestionably 
It  does  not  When  the  penalties  of  the  bond 
come  to  be  enforced  by  return  of  forfeiture 
and  execution  prescribed  by  the  statute,  the 
officers  must  read  it  ta  connection  with  tiie 
record,  and  thereby  ascertain  what  property 
was  condemned  to  ddlvery,  and  ought  to 
have  been  delivered.  If  the  willow  chair 
was  not  sued  for,  It  could  not  have  been  re- 
covered, and  no  obligation  could  rest  upon 
the  obligors  to  deliver  It 

It  is  next  insisted  that  the  execution  should 
be  quashed  because  the  statute  requires  that 


it  shall  issue  for  the  alternate  value  of  the 
property,  as  assessed  by  the  Jiuy,  whereas 
this  execution  Issued  for  a  sum  less  than 
that  value,  being  the  amount  of  the  penal^ 
of  the  bond.  The  proposition  is  that,  where 
the  penal^  is  less  than  the  assessed  value, 
the  bond  cannot  be  enforced  by  summary 
execution.  We  think  this  construction  of  tiie 
statute  too  narrow.  We  can  see  no  possible 
detriment  or  inconvenience  to  result  to  any 
one  from  a  summary  enforcement  of  the 
bond  to  the  extent  of  the  penalty  when  the 
assessed  value  is  greater,  which  would  not 
be  suffered  if  enforced  for  the  assessed  value 
when  the  penalty  is  greater.  The  puriMse 
of  the  statute  In  requiring  the  bond  and 
providing  the  processes  for  its  enforcement 
was  to  furnish,  upon  tiie  obligation  of  sure- 
ties, a  iH>eedy,  efficacious,  and  taexpensive 
remedy  for  compeUing  delivery  of  the  prop-  ' 
erty  on  its  recovery  by  Judgment  or  pay- 
ment of  its  alternate  value,  so  far  as  the 
obligation  of  the  sureties  may  be  the  means 
of  effecting  that  result  The  statute  must 
be  given  a  liberal  interpretation,  so  as  to 
accomplish  the  remedial  objects  Intended.  It 
Is  a  fair  construction,  tUerefore,  of  the  pro- 
vision requiring  the  execution  to  issue  for  the 
assessed  value,  to  impose  upon  it  the  im- 
plied limitation  that  the  execution  shall  not 
exceed  the  penalty  of  the  bond,  that  being 
the  measure  of  the  obligor's  liability.  It  has 
been  the  practice  in  this  state  to  pursue 
the  course  here  pursued  in  analogous  cases, 
and  we  are  not  aware  that  any  objection 
has  ever  been  raised  to  it  For  Instance,  by 
statute,  in  cases  of  appeals  to  the  drcnit 
court  from  Judgments  of  Justices  of  the 
peace,  it  is  required  that,  on  affirmance  at 
the  Judgment  In  the  appellate  court,  judg- 
ment shall  be  rendered  against  the  sureties 
on  the  appefil  bond,  as  well  as  the  principal, 
for  the  amount  recovered  and  All  costs.  This 
Judgment,  as  to  the  sureties,  is  purely  sum- 
mary, and  yet  it  has  for  many  years,  and 
frequently,  been  held  by  this  court  that  If 
the  sum  recovered  and  costs  exceed  the  pen- 
alty of  the  bond,  Judgment  should  properly 
be  rendered  against  the  sureties  for  the 
amount  of  the  penalty  only.  McBamett  v. 
Breed,  6  Ala.  476;  Wltherington  v.  Brant- 
ley, 18  Ala,  197;  McKeen  v.  Nelms,  9  Ala. 
507;  Sherry  v.  Priest  57  Ala.  410;  Walte  t. 
Ward,  98  Ala.  271,  9  Soutii.  Rep.  227.  A 
literal  construction  of  the  statute,  such  as 
appellees'  counsel  contends  for,  would.  In 
such  a  case,  deny  to  the  circuit  court  the 
power  to  render  any  judgment  at  all  against 
the  sureties  on  the  appeal  bond.  We  are 
of  opinion  that  none  of  the  grounds  of  the 
motion  to  quash  the  execution  were  w^ 
taken.  The  Judgment  of  the  dty  court  Is 
reversed,  and  a  judgment  will  be  hare  r&i- 
dered  overruling  the  petition  and  motion  to 
quash. 


Digitized  by 


Google 


&Ja.) 


COOK  V.  BOLLING. 


223 


09  Ala.  «S) 

COOK  et  at.  t.  BOIiLINO  et  aL 
(Supreme  Court  of  Alatiama.  May  16,  1893.) 
E^mTT— Fabtus— PLBADine — DscaBB. 
B.  nied  R.,  W.,  3.,  and  others  to  en- 
focoe  collection  of  a  debt  secored  by  note,  mort- 
Kage,  and  other  collaterals  given  by  W.  and  J. 
The  bill  alleged  that  a  firm  composed  of  R. 
and  W.  was  mdebted  to  B.;  that  the  mortgage 
was  eyea  to  obtain  money  to  pv  auch  indebt- 
edneaa,  and  the  loan,  also,  of  a  further  sum  to 
J.:  and  that  on  delivery  of  such  mortgage  the 
indebtedness  of  the  firm  to  B.  had  been  can- 
cded.  No  other  reference  was  made  to  any 
debt  of  the  firm,  nor  was  the  firm  made  a  party 
in  its  firm  name.  Held,  that  there  could  be  no 
decree  againat  the  firm. 

Appeal  from  chancery  court,  Crenshaw 
comity;  John  A.  Foster,  Chancellor. 

BU  by  Rnfos  Cook  and  others  against  R. 
E.  Boiling  &  Son  to  haye  reviewed  and  set 
aside  a  decree  rendered  by  the  chancellor  In 
a  suit  broni^t  by  said  Boiling  &  Son  against 
W.  H.  Cook  and  others.  The  chancellor  sus- 
tained defendants'  demurrer  Interposed  to 
the  bill,  and  plalntiffB  appeal.  Reversed  and 
remanded. 

In  bis  bin  of  complaint,  complainant  aver^ 
red  that  on  April  27,  1B87,  R.  R  BoUlng  & 
Son  filed  their  bill  of  complaint  against  com- 
plainant W.  H.  Cook,  Jefferson  Cook,  Martha 
Go<dc  and  W.  T.  Tranum  "for  the  purpose 
of  foreclosing  a  mortgage  made  by  Jefferson 
Cook  and  Martha  Cook,  and  to  bave  the  deed 
made  by  said  Jefferson  Cook  and  Martha 
Cook  declared  fraudulent  and  v(4d  as  to 
said  creditors;"  that  the  firm  of  Cook  Bros., 
whlcb  was  composed  of  the  complainant  and 
W.  H.  Co<^  was  not  made  party  defendant 
to  tlie  said  bill  of  complaint;  that  it  was 
alleged  tn  sold  Ull  of  complaint  ttiat  the  said 
firm  of  Cook  Bros,  was  Indebted  to  R.  B. 
Boiling  &  Son  at  the  time  of  the  making  of 
the  mortgage  by  W.  H.  Cook  and  Jefferson 
Cook,  (whlcb  was  ought  to  be  foreclosed,) 
and  tbat  It  was  also  alleged  and  shown  in 
said  bin  of  complaint  that  the  mortgage  was 
given  to  secure  the  payment  of  money  which 
was  borrowed  by  Jefferson  Cook  for  the  pur- 
pose ot  paying  up  the  said  sum  due  from 
Cook  Bros,  to  R.  B.  BolUng  &  Son,  and  also 
to  secure  an  additional  sum  borrowed  by 
Jefferson  Co<dc;  that  upon  the  execution  of 
■aid  mortgage  by  W.  H.  Cook  and  Jefferson 
Cook,  the  firm  of  R.  B.  Boiling  &  Son  deliver- 
ed to  W.  H.  Cook  tbe  notes  which  evidenced 
the  indebtedness  due  to  them  by  Cook  Bros.; 
and  that  these  notes  were  marked  'Tald," 
on  the  face  of  them.  The  bill  then  avers 
that  on  July  20, 1888,  the  chancellor  rendered 
a  decree  dismissing  the  bU  "^or  all  purposes 
except  the  Pace  lands,  and  to  foreclose  the 
mortgage  ezecoted  by  W.  H.  Cook  to  B.  E. 
Boning  &  Son;"  that  on  Jannaiy  24,  1890, 
the  <dianoeUor  rendered  a  final  decree  in  said 
cause;  and  setting  out  that  part  wUch  has 
qiedal  reference  to  the  firm  of  Cook  Bros., 
and  whlcb  is  copied  in  the  opinI<n  of  this 
court  Complainant  thai  prays  for  a  de- 
cree dcdarlng  that  said  final  decree  la  the 


original  cause  of  R.  E.  Boiling  &  Son  against 
W.  H.  Cook  et  aL  be  reviewed,  reversed,  and 
held  for  naus^t  By  amendment,  W.  H. 
Cook  was  made  a  party  complainant  The 
defendants  demurred  to  the  biU  on  the  fol- 
lowing grounds:  (1)  That  there  was  no  equi- 
ty in  the  biU  because  the  error  of  law,  if 
there  be  any,  as  averred  by  the  bill,  could 
have  been  reached  by  demurrer,  and  cured 
by  amendment;  (2)  because.  If  the  proceed- 
ings were  irregular,  In  not  making  Cook  Bros., 
as  a  firm,  parties  defendant  to  the  complaint, 
complainant  should  have  demurred  to  the 
bill,  or  have  made  a  motion  to  diHiniaa ;  (3)  that 
there  is  no  error  of  law  appearing  on  the 
face  of  the  decree,  as  shown  by  the  biU;  (4) 
that  the  complainant  had  a  clear  right  of  ax>- 
peal,  and  cannot  now  be  benefited  by  his 
laches;  (6)  that  the  bin  makes  the  individual 
members  of  the  firm  parties,  and  the  court 
could  properly  raider  a  decree  against  the 
partnership  firm  either  <m  the  pleadings,  or 
the  testimony  of  the  case;  and  (6)  that  there 
is  no  equity  in  tbe  bill,  because.  If  there  had 
been  an  amendable  defect  In  the  original  bill, 
no  demurrer  was  Interposed,  and  no  objec- 
tion made,  and  that,  therefore,  the  court 
very  properly  considered  such  an  amendment 
defective,  according  to  the  aUeged  defect, 
without  objection.  Upon  the  submission  of 
the  cause  uinm  the  demurrers  the  chanceUor 
sustained  them,  as  interposed. 

J.  H.  Parks  and  Gardner  &  Wfley,  for  ap- 
pdlants.  Gamble  &  Bdcken  and  D.  M.  Pow- 
ell, for  appeUees. 

8TONB,  C.  J.  The  transcript  in  this  case 
is,  of  Itself,  very  incomplete.  It  fails  to  fully 
explain  the  point  presented  for  our  consider- 
ation. There  is  an  agreement,  however,  that 
the  transcript  in  another  case  pending  in  this 
court  may  be  consulted  in  connection  with 
the  present  <me.  That  transcript  cpntalns 
the  entire  record  of  the  suit  which  the  case 
In  hand  seeks  to  have  reviewed  on  an  aUe- 
gation  of  error  apparent  This  agreement 
is  signed  by  counsel,  and  Is  certified  as  part 
of  the  record  in  this  case.  There  is  a  grave 
objection  to  this  practice.  It  Imposes  on  the 
court  additional  labor,  and  may  lead  to  great 
confusion.  But  we  wlU  make  no  spedflc  rul- 
ing on  this  question  at  this  time.  We  have 
consulted  the  record  In  the  case  r^erred  to. 
It  was  a  bUl  by  R.  B.  Boiling  &  Son  against 
W.  H.  Cook,  RufuB  Cook,  Jefferson  Cook,  and 
other  defendants.  Its  purpose  was  to  enforce 
the  coUectlon  of  a  debt  secured  by  a  mort- 
gage, and  by  certain  other  securities  and  col- 
laterals. The  claim  sought  to  be  enforced 
was  a  debt  secured  by  note,  dated  January 
8,  1886,  and  due  January  1,  1886,  for  $934, 
with  waiver  of  exemptiona  The  averment 
of  the  bill  in  reference  to  the  execution  of 
fliat  note  is  as  foUows:  "That  orators 
*  *  *  agreed  to  loan  and  did  actuaUy  loan, 
them  file  sum  of  nine  hundred  and  thirty- 
four  doUaiB,  and  to  secure  the  same  took  the 
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note  and  mortgage  and  transfer  of  accounts 
from  William  H.  Cook  and  Jefferson  Cook." 
The  note  was  signed,  "W.  H.  Cook  and  Jef- 
ferson Oook,"  but  the  mortgage  was  executed 
by  W.  H.  Cook  alone.  They  are  made  exhib- 
its to  the  bill.  The  first  section  of  the  said  bill 
is  in  the  following  language:  "That  on  the 
8th  day  of  January,  1885,  Oook  Bros.,  a  firm 
composed  of  William  H.  Coaik  and  Bufus 
Cook,  was  Indebted  to  yonr  orators  for  goods 
sold  them  before  that  time,  and  that  they 
and  their  father,  Jefferson  Cook,  applied  to 
your  orators  for  a  loan  of  an  amount  of 
money  for  the  purpose  of  paying  up  said 
sum  by  Cook  Bros.,  and  also  about  six  hun- 
dred dollars  to  aid  Jefferson  Cook  in  defense 
of  a  charge  of  pension  fraud  before  the 
United  States  court,  as  orators  believe  and 
so  charge."  This  is  the  only  reference  In  the 
bill  to  any  debt  due  from  Cook  Broa,  or  the 
amount  of  it  To  ascertain  the  amount 
would,  at  least.  Involve  a  calculation  of  In- 
terest accruing  between  the  date  and  matu- 
rity of  the  note;  for  the  sum  of  the  debt 
due  from  Cook  Bros,  must  have  been  the  bal- 
ance left  of  the  $934  after  discounttng— First, 
the  sum  advanced  for  Jefferson  Cook's  de- 
fense; and  second,  the  Interest  to  accrue  be 
tween  the  making  and  maturity  of  the  note. 
Taldng  the  averments  of' the  bill  to  be  true, 
as  we  must  treat  them  on  this  inquiry,  the 
sum  must  have  been  much  less  than  $300. 
As  we  have  said,  this  is  the  only  averment 
of  a  debt  due  from  GooUc  Bros.,  and  It  Is  no- 
where charged  that  the  mortgage  executed, 
or  the  collaterals  placed,  were  intended  to 
secure  that  Indebtedness.  From  aught  that 
appears  hi  the  bUl,  that  former  Indebtedness, 
whatever  Its  form  or  amount  may  have  been, 
was  a  simple  contract  liability,  accompanied 
by  no  equitable  rights  or  liens  for  its  en- 
forcement Particularly  was  tttat  the  case 
so  far  as  Rufus  Cook  Is  shown  to  have  been 
ccncemed.  And  the  bill,  nowhere  In  Its  aver- 
ments or  prayer,  seeks  to  enforce  the  col- 
lection of  that  original  indebtedness  of  Co<A 
Bros.,  nor  are  they  made  parties,  in  their 
partnership  name.  The  entire  scope,  pur- 
pose, and  prayer  of  the  bill  are  ^o  recover  on 
the  alleged  negotiation  and  contract  of  W. 
H.  Cook  and  Jefferson  Cook,  of  date  Janu- 
ary 8,  1885;  and  hi  maintenance  of  their  eq- 
uity they  set  forth,  not  only  the  written  evi- 
dences of  the  contract,  but  their  representa- 
tions and  other  acts  leading  up  to  It 

Part  of  the  decree  of  the  chancellor,  ren- 
dered in  that  cause.  Is  in  the  following  lan- 
guage: "And  it  appearing  from  the  report 
of  the  register  that  Cook  Bros.,  a  firm  lately 
composed  of  William  H.  Cook  and  Rufus 
Goolc,  Is  due  and  owing  to  complainants  the 
sum  of  five  hundred  and  seventy-three  and  60- 
100  dollars.  It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  complainants  do  have 
and  recover  of  the  said  Cook  Bros.,  a  late 
firm  composed  of  WUliam  H.  Cocdc  and  Ru- 
fus Cook,  the  said  sum  of  five  hundred  and 
sevens-three  and  60-100  dcdlars,  for  which 


let  execution  issue."  Under  an  execution  Is- 
sued on  this  decree  it  Is  manifest  the  sheriff 
would  be  commanded  to  levy,  not  (mly  on 
the  property  of  each  of  the  defendants  WU- 
liam H.  and  Rufus  Cook,  but  on  any  property 
of  the  late  firm  of  Codk  Bros.  If  the  chan- 
cellor could  under  any  drcimistances  pro- 
nounce such  decree  for  the  enforcement  of 
a  simple,  nonsecured,  m(mey  liability.  It  Is 
manifest  there  were  no  pleadings  In  the  case 
before  him  to  authorize  the  decree  copied 
above.  Relief  cannot  be  granted  for  mat- 
ters not  charged,  although  the  evidence  may 
disclose  a  right  to  recover.  "The  reason  of 
this,"  says  Mr.  Story,  (Eq.  PI.  |  257,)  "Is  that 
the  defendant  may  be  apprised  by  the  bill 
what  the  suggestions  and  allegations  are, 
against  which  be  Is  to  prepare  his  defense." 
See,  also,  Cameron  v.  Abbott  30  Ala.  416; 
Flanagan  v.  Bank,  32  Ala.  508;  O'Bannon  v. 
Myers,  36  Ala.  551;  Rea  v.  Longstreet,  54 
Ala.  291;  Copeland  v.  Kehoe,  57  Ala.  246; 
Winter  r.  Merrick,  69  Ala.  86;  Meyer  v. 
Mltdiell,  75  Ala.  475;  Webb  v.  Crawford,  77 
Ala.  440;  Park  v.  tide,  90  Ala.  246,  7  South. 
Rep.  805;  Porter  v.  Collins,  90  Ala.  510,  8 
South.  Rep.  80.  It  is  manifest  from  the 
statement  of  facts  we  have  made— all  of 
which  are  apparent  on  the  ta.ce  of  the  plead- 
ings, and  In  the  final  decree— that  the  chan- 
cellor erred  In  the  decree  sustaining  the  de- 
murrer to  the  amended  bill  of  review,  on  any 
of  the  grounds  set  down.  Story,  Bq.  PL  | 
405  et  seq.;  McDougald  v.  Dougherty,  39 
Ala.  409;  Bishop  v.  Wood,  59  Ala.  253; 
Tankersley  v.  Pettis,  61  Ala.  354;  Goldsby  v. 
Goldsby,  67  Ala.  660;  McCall  v.  McCnrdy, 
69  Ala.  65;  Smythe  y.  Fitzslmmons,  (Ala.) 
12  South.  Rep.  48;  Ashford  v.  Patton,  70 
Ala.  479;  Banks  v.  Long,  79  Ala.  319. 
Reversed  and  remanded. 


an  Ala.   BOl) 
BIBB    V.   MONTGOMERY   IRON   WORKS 

et  al. 
(Supreme  Court  of  Alabama.    May  17,  1883.) 
COBPOBA.XK  Bonds  —  Issua  to  Stockholdbrs  — 

CANCSLI.A.TION. 

Bonds  issued  to  stockholders  of  a  corpo- 
ration will  not  be  canceled  at  snit  of  another 
holder  merely  hecaase  of  no  consideration  paid 
by  the  stockholders,  where  such  bonds  are  not 
yet  due,  and  no  default  has  been  made  in  pay- 
ment of  interest,  or  any  impairment  of  the  mort- 
gaged property,  and  where  also  the  holder  does 
not  have  any  control  of  the  earnings  or  manage- 
ment of  the  company,  or  of  the  money  received 
as  a  loan. 

Appeal  from  chancery  court,  Montgomery 
county;   John  A.  Foster,  Chancellor. 

Bill  by  Josephine  M.  Bibb  against  the 
Montgomery  Iron  Woi^s  and  others  to  have 
certain  bonds  of  defendant  corporation  can- 
celed, and  praying  that  tiie  holders  of  satd 
bonds  be  required  to  accoimt  to  the  corpo- 
ration for  the  interest  received  thereon. 
The  defendants  interposed  several  demur- 
rers to  the  Wl,  and  also  moved  to  dlrnnlss 
tbB  UU  for  want  of  equity.   The  (dianoellor 
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OTcmiled  the  demurrerB,  but  sustaJned  the 
motion,  and  dismissed  the  biU.  The  present 
appeal  Is  prosecuted  by  complainant  from 
this  decree.    AflBrmed. 

Boguemore  &  White  and  B.  P.  Morrteett, 
for  appelant  Tompkins  &  Troy,  for  ap- 
pellees. 

COLEMAN,  J.  The  bill  avers  that  Joseph 
W.  Dlmmlck,  W.  L.  Chambers,  Oeorge  W. 
Cralk,  F.  B.  BiUb,  A.  M.  Baldwin,  and  B. 
IfcAdam  were  the  promoters,  organizers,  and 
corporators  of  the  Montgomery  Iron  Works; 
that  It  was  Incorporated  with  Its  capital  stock 
fixed  at  $50,000,  which  was  subscribed  and 
paid  for  by  them  by  "trtming  over  and  de- 
Uverinj;  to  the  corporation  a  certain  lot  of 
land,  houses,  and  manufacturing  material 
jointly  owned  by  them,  for  which  they  paid 
125,000,  Id  tlie  following  proportion  and 
amounts:  P.  B.  Bibb,  $7,500;  Dlmmlck, 
Baldwin,  and  Chambers,  each,  $6,000;  and 
Cialk.  $2,600;  and  that  $25,000  was  its  full 
Talue."  This  statement  fails  to  account  for 
the  Interest  of  McAdam.  This  omission  may 
not  be  material  for  a  determination  of  the 
questions  raised  In  the  record.  The  bill 
avers  that  stock  was  Issued  to  the  sub- 
scribers In  double  the  amoimt  of  the  respec- 
tive sums  paid  by  them,  and  that  the  amount 
actually  paid  in  is  of  no  greater  value  than 
the  original  cost  of  the  purchase,  to  wit, 
$25,000.  The  folU  further  charges  that  the 
corporation  Issued  its  bonds  to  the  amotmt 
of  $50,000,  which  were  secured  by  a  mort- 
gage ajpon  Its  property.  The  bonds  bore  in- 
terest at  8  per  cent,  the  interest  payable 
annually,  and  uprai  default  of  payment  of 
Interest  the  mortgage  might  be  foreclosed. 
The  bonds  do  not  mature  for  several  years 
yet  in  the  future.  Of  the  $50,000  of  the 
issae  of  bonds,  $25,000  were  placed  in  the 
treasury  for  the  use  of  the  company,  and 
which  have  been  used,  sold,  hypothecated, 
or  placed  as  collateral  security  to  the  Mont- 
gomery Bank.  Of  the  remaining  bonds,  not 
thus  disposed  of,  complainant  claims  to  be 
a  bona  fide  holder  and  owner  of  $7,600  for 
value,  and  without  notice  of  any  defect  or 
Irregularity  in  their  issue;  that  the  said 
Dlmmlcsk  received  $5,000,  Baldwin  $5,000, 
and  Craik  $2,600,  without  paying  any  con- 
sideration therefor,  but  recdved  them  s<dely 
in  consideration  of  being  stockholders,  and 
are  not  to  account  for  them  in  any  way. 
The  bill  further  charges  that  the  assets  of 
the  company  are  not  equal  in  value  to  its 
liabilities;  that  the  business  is  not  succese- 
fnlly  conducted,  and  to  meet  its  liabUltie» 
it  Is  compiled  to  borrow  money,  and  in- 
crease Its  Indebtedness;  that  either  from  its 
earnings  or  frtHu  money  borrowed  the  an- 
mial  Interest  accruing  on  its  bonded  indebt- 
edness, Indoding  those  bonds  held  by  the  said 
Dlmmlck,  Baldwin,  and  Cralk,  is  paid.  The 
conclnslon  ot  the  pleader  is  that  the  Ixwds 
bdd  by  the  stockholdeii,  for  which  tiugr 
▼.1880.no.4— 15 


paid  nothing,  are  Ulegnl,  and  in  lait^  are  not 
proper  charges  upon  the  property  of  the 
company.  The  prayer  of  the  bill  is  that 
these  bonds  be  canceled,  and  that  the  hold- 
ers be  required  to  account  to  the  corpora- 
tion for  the  interest  received  by  them  on 
these  bonds. 

To  properly  understand  the  case  made  by 
the  bill,  it  is  necessary  to  note  some  omissions 
of  averments  which  seem  to  us  to  be  ma- 
terial for  a  proper  consideration  of  the  case 
Intended  to  be  raised  by  the  bUL  It  is  not 
stated  that  the  company  has  made  default 
in  the  payment  of  the  Interest  due  on  its 
bonds.  Including  those  held  by  complainant. 
It  is  not  stated  that  the  corporation  com- 
pany is,  In  any  manner,  impairing  the  prop- 
erty mortgaged  as  a  security  for  the  pay- 
ment of  the  bonds.  It  la  not  pretended  that 
complainant  has  any  lien  upon,  or  claim  to^ 
or  control  of  the  earnings  of  the  company, 
or  its  management,  or  the  money  received 
by  it  as  a  loan.  What  claim  has  the  com- 
plainant, whose  bonds  are  not  yet  due,  and 
to  whom  there  has  been  no  default  in  the 
payment  of  Interest,  to  the  money  earned 
by  the  corporation?  or  what  right  to  enjcto 
Its  debtor  from  contracting  other  debts,  or 
applying  Its  own  money  to  the  discharge  of 
other  obligations,  contracted  in  the  regular 
course  of  its  business?  It  Is  not  pretended 
that  the  corporation  company  has  in  any 
manner  misused  or  impaired  the  property 
which  is  mortgaged  to  secure  complainant's 
debt  Some  questions  are  presented  and  ar- 
gued, upon  which  all  the  members  of  the 
court  are  not  agreed,  but  their  decision  is 
not  necessary .  for  a  determination  of  the 
case.  The  court  Is  unanimous  in  the  opinion 
that  the  bill  is  without  equity,  and  that 
the  decree  of  the  chancellor,  dismissing  the 
bill,  is  free  from  error.   Affirmed. 


(70  Hln.   S9E) 

WILSON  T.  STATB. 
(Supreme  Court  of  MlBaisslppi.     May  16,  1883.) 
Cbiuinii.  Law  —  Nbw  Tkiai,  —  MiscoNoncT  o» 
FrIVATK  FsoaBOUTOB — Pbeskncz  befobb  Qbisd 
Jdbt. 

Where,  on  a  trial  for  forgery,  it  appears 
ttiat  the  attorney  of  the  company  alleged  to 
have  been  defrauded  had  been  before  the  grand 
jury,  as  a  private  prosecutor,  urging  the  bring- 
ing of  the  mdictment,  a  judgment  of  conviction 
will  be  reversed. 

Appeal  from  circuit  court,  Lee  county; 
L.  E.  Houston,  Judge. 

George  Wilson  was  convicted  of  forgery, 
and  appeals.    Reversed. 

For  former  report,  see  12  South.  Rep.  832. 

Clark  &  Clark  and  Calhoun  &  Green,  tot 
appellant  Frank  Johnston,  Atty.  Gen.,  for 
tiie  State.  ' 

COOPER,  J.  The  court  erred  In  tnstmct- 
Ing  the  Jury  to  find  for  the  state  upon  the 
issue  Joined  upon  the  defendant's  plea  in 
abatement   On  the  facts  disclosed  in  the 
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eTldence,  tbe  yerdlct  on  that  plea  shonld 
have  been  for  the  defendant  It  Is  unques- 
tionably shown  that  Mr.  Flnlay,  who  was 
the  attorney  for  the  telegraph  company,  al- 
leged to  have  been  defrauded,  or  attempted 
to  be,  by  the  forgtery  charged  against  the 
defendant,  was  before  the  grand  jury,  as  a 
private  prosecutor,  for  the  purpose  of  secur- 
hig  the  Indictment  of  the  accused.  It  Is 
true,  Mr.  Flnlay  states  that  he  was  not  em- 
ployed by  the  company  In  the  prosecution. 
He  testlfled  that:  "I  did  It  of  my  own  mo- 
tion. I  was  Interested  In  seeing  the  defend- 
ant convicted,  because  I  thought  he  was  a 
great  scoundrel"  It  Is  a  serious  mistake  to 
suppose  that  the  rig^t  of  one  accused  or  sus- 
pected of  crime  to  the  orderly  and  Impar- 
tial administration  of  the  law  begins  only 
after  Indictment  Immunity  from  prosecu- 
tion for  indictable  offenses,  except  by  pre- 
sentment by  the  grana  Jury,  \a  declared  and 
preserved  by  the  oiganlc  law  of  this  and 
all  other  states;  and  though,  by  reason  of 
the  secrecy  of  the  proceedings  before  that 
body,  its  action  Is  seldom  brought  In  review, 
it  cannot  be  doubted  that  one  whose  acta 
are  then  the  subject  of  Investigation  is  as 
much'  entitled  to  the  Jnst,  Impartial,  and  un- 
biased Judgment  of  that  body  as  he  is  to 
that  of  the  petit  jury  on  his  final  trial,  nor 
that  it  is  as  essential,  before  the  one  body 
as  the  other,  that  private  ill  wHl  and  malev- 
(Aence  E^iall  be  excluded.  The  candid  state- 
ment" by  Mr.  Flnlay  that  he  went  before 
the  grand  Jury  because  he  thought  the  ap- 
pellant to  be  a  great  scoundrel,  and  there- 
fore desired  his  indictment  and  conviction, 
presents  the  precise  reason  why  be  should 
not  have  gone  befora  the  Jury,  for  it  is  Just 
such  Influence  tbat  the  law  forbids.  He  was 
not  a  witness  befOTe  that  body,  and  was  not 
an  officer  having  any  duty  to  perform,  touch- 
ing the  matter  under  examination.  His  pur- 
pose must  have  been  to  advance,  in  some 
way,  tbe  prosecution,  and  this  is  precisely 
what  the  law  prohibits  to  be  done,  'nie 
case  l8  covered  by  the  decision  In  Dnrr  v. 
State.  63  Miss.  427,  and  Welch  t.  State,  68 
Miss.  841,  8  South.  Rep.  673. 

The  Judgmoit  is  reversed,  and  the  cause 
remanded  for  a  new  trlaL 


(70   Ul88.   8SS) 

H.  WELTEB  MANUF'G  CX).  T.  DIMKINS 
et  al. 

(Supreme  Court  of  MissisBippI.     May  8,  1803.) 

ASSIONMBHT    FOB    BsNSriT    OP  C!bBD1TOR8  —  V^- 
LIDITT— FBaFBBBNOBS— USDBIOUB  DBBT. 

Where,  in  an  action  to  set  aside  an  as- 
signment for  the  benefit  of  creditors  on  the 
ground  that  preference  had  been  made  for  a 
creditor  to  whoifl  the  assignor  had  agreed  to 
pay  a  nsurions  rate  of  interest,  it  clearly  ap- 
pears from  the  assignment  that  the  assignor 
utended  to  prefer  such  creditor  only  to  an 
amoont  purged  of  all  asurioas  interest,  the  fact 
that  a  mistake  was  made  in  the  computation  of 
such  amount  will  not  invalidate  the  assign- 
ment. 


On  reheating. 

For  former  report,  see  12  Soutb.  Rep.  684. 

WOODS,  T.  We  are  of  opinion  that  the 
preference  of  Parker  for  $1,550,  only,  in  the 
deed  of  assignment,  was  an  effort  on  the 
part  of  the  assignor  to  purge  the  debt  thus 
preferred  of  all  usurious  interest  In  the  cal- 
culations made  by  us  on  the  former  exami- 
nation of  the  record  we  were  of  opinion  that 
no  usurious  Interest  was  to  be  found  in  the 
sum  preferred.  The  superior  arithmetical 
BklU,  however,  of  the  counsel  for  appellants, 
has  demonstrated  our  error,  to  the  extent  of 
$10.  But  this  mere  error  In  computation  will 
not  invalidate  the  assignment;  for,  in  ex- 
press, thou^  involved  and  obscure,  terms, 
the  assignee  is  directed  to  pay  the  amounts 
really  due,  if  it  shall  be  found  that  by  mis- 
take the  amount  of  any  debt  has  not  been 
accurately  stated  in  the  assigniment  The 
conclusion  Is  irresistible  that  the  assignor  di- 
rected payment  of  Park»'s  debt  purged  of 
usury,  as  he  mistakenly  computed  the  debt 
and  Its  usurious  Interest;  and  the  assignee 
can  and  will  pay  Parker's  preferred  debt  on- 
ly In  that  way,  and  to  that  ex:tent 

Affirmed* 

cm  Hist,  fat 

OVERTON  V.  STATE. 

(Supreme  Court  of  MississippL     March  27, 
1893.) 

COSSTITOTIONAI,  LAW  —  IMTBBSTATB  COmfERCB— 

HAirKRBs'  iSB  Pkddlbks'  LlCBySB. 

The  ordinance  of  the  city  of  Ylckshorg 
which  provides  for  the  payment  of  a  {)rivilc^e 
tax  by  all  transient  peddlers  doing  business  u> 
the  city,  so  far  as  it  applies  to  a  travding 
agent,  a  citizen  of  another  state,  selling  goods 
only  by  sample  for  his  prindpal,  who  reaidea  in 
such  other  state,  is  an  attempted  regulation  of 
interstate  commerce,  and  unconstitutional. 
Asher  v.  State  of  Texas,  9  Snp.  Ct  Rep.  1. 
128  U.  S.  129,  and  Robbins  v.  Taxhig  Diat,  7 
Sup.  Ct  Rep.  692,  120  U.  S.  489,  followed. 

Appeal  from  circuit  court,  Warren  conn^; 
John  D.  Gilland,  Judge. 

H.  M.  Overton  was  convicted  of  peddling 
in  the  dty  of  Yicksburg  without  having  paid 
the  privilege  tax,  and  appeals.    Reversed. 

H.  M.  Overton  is  a  citizen  of  the  dty  of 
New  Orleans,  and  employed  by  the  Sontheni 
Installment  &  Manufacturing  Company,  ot 
that  place.  He  was  taking  ordws  in  the  dty 
of  Vicksburg  for  goods  to  be  supplied  from 
New  Orleans.  He  went  from  house  to  house, 
solidtlng  orders  for  goods,  which  he  would 
forward  to  his  employers  to  be  filled.  The 
house  would  th«i  ship  the  goods  directly  to 
appellant,  and  he  would  deliver  them  to  the 
customers,  and  collect  the  first  payment  He 
sold  no  goods  of  his  own,  nor  In  any  way 
tiun  as  above  set  oat  The  dty  of  Yicks- 
burg had  an  ordinance  providing  for  the  pay- 
ment of  a  privilege  tax  of  $10  by  all  tran- 
sient peddlers  doing  business  in  the  dty. 
Appellant  refosed  to  pay  this  tax,  for  which 
he  was  arrested,  convicted,  and  fined.    Be 
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appealed  to  tiie  circuit  coiirt,  waa  again  con- 
Tkted,  and  appeals  to  the  supreme  court 

Geo.  Anderson,  for  appellant.  S.  V.  Bootli, 
for  appellee. 

CAMPBELIik  O.  J.  Tlie  facts  of  tbis  case 
bring  it  fully  within  the  cases  declared  In 
Bobbins  v.  Taxing  Dist,  120  U.  S.  489,  7  Sup. 
Ct  Rep.  582,  and  Asher  r.  State  of  Texas, 
128  tr.  8.  129,  9  Sup.  Ot  Hep.  1,  (followed  re- 
luctantly, and  with  manifest  disapproTal,  in 
State  ▼.  Agee,  83  Ala.  110,  3  South.  Rep.  856, 
and  Ex  pnrte  Murray,  8  South.  Rep.  868,  by 
the  same  court,  and  Simmons  Hardware  Co. 
Y.  McGuire,  39  Iia.  Ann.  848,  2  South.  Hep. 
S92,  and  Iron  Range  Oo.  y.  Johnson,  84  Ga. 
TM.  11  S.  E.  Rep.  233,  and  McLaughlin  t. 
aty  of  South  Bend,  126  Ind.  471,  26  N.  E. 
Rep.  185,)  and,  so  long  as  the  view  on  which 
that  rule  was  announced  shall  prevail  with 
the  supreme  court  of  the  United  States,  how- 
ever erroneous  it  may  be  regarded  by  the 
courts  of  the  states,  they  must  recognize  and 
apply  it  Constrained  by  the  authoritative 
decision  of  the  supreme  court  of  the  United 
States  on  this  federal  question,  our  duty  is 
to  reverse  the  judgment  of  the  circuit  court 

Reversed  and  remanded. 


COLEMAN  ▼.  low. 
(Supreme  Court  of  Mistiissippl.    April  17,  1893.) 

BaiUVIX— TlTLA  TO  MAISTliH— BXTIItODISHMBXT 
OF  HeCDBITT. 

1.  In  replevin,  an  instmction  that  the  right 
to  possession  and  the  title  must  both  be  in 
plaintiff,  to  enable  him  to  recover,  is  error,  as 
the  right  to  possession  ia  sufficient  to  maintain 
the  action. 

Z,  In  leplevin  of  a  male,  purchased  by  de- 
fendant of  O.,  it  appeared  uat  the  male  was 
embraced  in  a  deed  of  tmst  executed  by  O.  to 
plaintiff  to  secure  a  debt:  that  plaintiff  agreed 
to  accept .  in  satisfaction  of  the  debt  certain 
notes,  bnt  refused  to  do  so  when  they  were 
tendered  him.  Held,  that  an  instruction  that 
the  tender  of  the  notes  constituted  an  extin- 
gniahment  of  the  seearity,  and  that  therefore, 
tlie  verdict  should  be  for  defendant,  was  error. 

Appeal  £n>m  drcolt  ooort,  Carroll  county; 
C.  H.  Campbell,  Judge. 

Replsvla  by  S.  R.  Coleman  against  D.  R. 
Ijow.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Reversed. 

This  was  an  action  of  replevin  instituted 
by  aKteliant  in  the  circuit  court  of  Carroll 
county  against  D.  B.  Low  for  the  possession 
of  a  jack.  Appellant  claimed  the  jack  as 
agent  of  M.  Levy  &  Sons,  assignees  of  one 
S.  IB.  Sellinger,  who  had  a  deed  of  trust  axe. 
cnted  by  O.  N.  and  Fannie  Carr,  Including 
said  Jack,  with  other  property,  to  secure  two 
notes  on  which  there  was  a  balance  due  of 
about  f2,000.  Appellees  claimed  the  jack  by 
▼irtoe  of  a  purchase  from  one  Ogden  Thom- 
as, who  purchased  him  from  O.  N.  Carr.  On 
the  trial  it  was  admitted  that  the  Jack  was 
embraced  la  the  trust  deed,  and  that  Carr 


owed  the  aboye  amonnt  or  thereabout  Tt 
was  contended  that  appellant  as  agent  for 
M.  Levy  &  Sons,  bad  agreed  to  take  certain 
notes  taken  by  Carr  for  rent  and  sale  of 
mules  in  satlsfactiCKi  of  the  debt,  and  that 
Carr  had  been  authorized  to  sell  the  jack,  and 
pay  the  proceeds  to  Levy  &  Sons.  Appellant 
denied  that  he  agreed  to  take  said  rent  and 
mule  notes  unless  Carr  had  arranged  to  have 
the  tenants  famished  with  supplies  during 
the  year  1892,  which  had  not  been  done  at 
the  time  the  notes  were  tendered,  and  that 
he  had  only  authorized  Carr  to  s^  the  Jack 
to  one  Brantiy,  who  was  to  give  his  draft  on 
M.  Levy  &  Sons  for  the  value  of  the  jack. 
The  court  gave  the  following  Instructions  for 
the  defendant:  "(3)  The  court  Instructs  the 
Jury  that  the  burden  of  proof  Is  on  the  plain- 
tiff to  show  by  a  preponderance  of  the  testi- 
mony to  the  satisfaction  of  the  Jury  that  he 
is  entitied  to  the  immediate  possession  of  the 
property;  and,  if  the  right  of  possession  or 
titie  is  in  any  other  than  the  plaintiff, 
the  verdict  should  be  for  the  defendant" 
(4)  "If  you  believe  from  the  evidence  that 
Coleman,  as  the  agent  for  plaintiff,  author- 
ized or  Instructed  Carr  to  rent  the  land,  take 
rent  notes,  and  to  sell  the  mules,  and  take 
notes,  reserving  tiUo  to  himself,  and  that  he 
(Coleman)  would  accept  these  rent  and  mule 
notes  as  credit  on  the  debt,  and  that  under 
Coleman's  authority  and  direction  Carr  rent- 
ed lands  and  sold  mules  as  Coleman  directed 
for  an  amount  sufficient  to  pay  the  balance 
due,  and  tendered  these  notes  to  Coleman 
in  accordance  with  their  contract  and  agree- 
ment and  that  Coleman  refused  to  accept 
these  notes  when  tendered  unless  Carr  would 
get  some  merchant  to  advance  supplies  to  the 
renters  of  the  land  and  the  purchasers  of  the 
mules,  and  that'  this  condition  was  not  a 
part  of  the  orlg^inal  tmderstandlng  between 
them,  then.  In  law,  the  security  of  the  debt 
was  settied  or  extinguished,  and  you  should 
find  for  the  defendant  whether  Coleman  ac- 
cepted these  notes  or  not  if  be  gave  no  other 
reason  for  not  doing  so  except  that  Carr  had 
not  secured  a  merchant  to  furnish  said  par- 
ties." There  was  a  verdict  and  Judgm«it  for 
tiie  defendant  and  Coleman  appealed. 

S.  R.  Coleman,  for  appellant  SMumer. 
vUl  &  McCaig,  for  i^^pellee. 

WOODS.  3.  The  third  Instmction  given 
for  the  defendant  is  erroneous.  The  right  to 
possession  of  personal  property  may  be  in 
one,  and  the  tiUe  to  the  same  property  in 
another.  The  instruction  charges  that  the 
right  to  i>ossession  and  the  titie  must  be  both 
In  the  plaintiff.  The  fourth  instmction  for 
the  defendant  is  also  erroneous.  The  securi- 
ty for  the  debt  was  not  extinguished  by  a 
tender  of  the  notes  of  the  mule  purchasers 
and  land  renters.  This  question  was  settied 
In  the  case  of  Institution  y.  Buchanan,  00 
Miss.  496.   Beyersed. 
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(70   MlB8.    6S1} 

BRENNAN,  SherUt,  «t  al.  t.  MISSISSIPPI 

HOME  INa  CO. 
(Supreme  Court  of  Mississippi.    April  17,  1893.) 

DOMKBTIO  IksUBANCE  COMPANIES — TAXATION. 

Under  Const  1890,  8  181,  providing  that 
"domestic  insurance  companies  shall  not  be  re- 

auired  to  pay  a  greater  tax  ,ln  the  aggregate 
lan  is  required  to  be  paid  by  foreign  insurance 
companies,  except  to  the  extent  of  the  excess 
of  their  ad  valorem  tax  over  the  privilege  tax 
Imposed  upon  such  foreign  companies,"  a 
domestic  insurance  company  that  has  paid  a 
privilege  tax  is  exempt  from  an  ad  valorem 
tax  for  state,  county,  and  municipal  purposes, 
where  such  ad  valorem  tax  does  not  exceed  the 
tax  required  of  foreign  oompauiea. 

Appeal  from  dianceiy  court,  Warren  coun- 
ty; Claud  Plntard,  Chancellor. 

Bill  by  the '  Mississippi  Home  Insurance 
Company  against  J.  M.  A.  Brennan,  Bherlfl* 
and  tax  collector  of  Warren  county,  and  the 
city  assessor  and  tax  collector  of  Vlcksburg, 
to  restrain  defendants  from  collecting  a  tax 
assessed  against  plalntlft.  From  a  decree  for 
plaintiff,  entered  upon  an  order  overruling  a 
demurrer  to  the  bill,  defendants  appeaL  Af- 
firmed. 

R.  V.  Booth,  for  appellants.  Dabney  & 
McCabe,  for  appellee. 

CAMPBELL,  C.  J.  The  unmistakable  pur- 
pose of  section  181*  of  the  constitution  as  to 
"domestic  insurance  companies"  Is  to  protect 
them  from  an  aggregation  of  taxes  -whose 
sum  shaU  exceed  that  required  to  be  paid  by 
foreign  Insurance  companies  doing  business 
in  this  state,  except  where  their  assets  are 
great  enough  to  yield  an  ad  valorem  tax, 
which,  added  to  any  privilege  tax  required, 
wlU  exceed  the  tax  required  of  foreign  insur- 
ance companies;  and  as  the  appellee,  a  do- 
mestic Insurance  company,  has  been  required 
by  the  law  to  pay  a  privilege  tax  of  51,000, 
the  only  way  to  make  the  guaranty  of  the 
constitution  effective  is  to  exempt  It  from 
any  ad  valorem  tax  until  that  shall  exceed 
the  tax  required  of  foreign  Insurance  com- 
panies of  like  character,  and  then  tax  any 
excess  over  the  value  which  will  produce  the 
sum  named.  This  is  true  if  the  legislature 
may  exempt  such  property  from  taxation. 
The  only  provision  of  the  constitution  in  view 
of  which  it  may  be  contended  that  this  may 
not  be  done  is  that  in  section  112,  but  the 
clause  referred  to  relates  to  railroads  and 
other  like  property  extending  from  county  to 
county.  As  the  legislature  has  the  right  to 
exempt  property  from  taxation  by  counties 
and  cities,  towns,  and  villages,  and  has  re- 
quired of  appellee  a  privilege  tax  of  $1,000, 
which  it  has  paid,  in  order  to  give  effect  to 
the  constitutional  provision  the  legislative  re- 

'Const  1890,  i  181,  provides  that  "domesUc 
insurance  companies  shall  not  be  required  to 
pay  a  greater  tax  in  the  aggregate  than  is  re- 
quired to  be  paid  by  foreign  insurance  compa- 
nies, except  to  the  extent  of  the  excess  of  thdr 
ad  valorem  tax  over  the  privilege  tax  imposed 
tipon  such  foreign  companies." 


qulrement  of  a  prl^ege  tax  mnst  1>e  r^ard- 
ed  as  declarative  of  an  Implied  immnnity 
from  state,  county,  and  municipal  taxes  until 
there  shall  arise  an  excess  of  taxation  in  the 
manner  stated.  This  results  necessarily,  if 
the  constitution  and  the  law  both  are  to  be 
upheld,  and  in  this  way  eac^  has  Its  fttll 
operati<»L    Affirmed. 


00  Miss.  GM) 
HOLLY  et  al.  ▼.  COOK 

(Supreme  Court  of  MisslBBippt    April  24, 1893.) 
EquiTT  —  Jdbisdiction  —  CoMPELLiNO  8bt-Of»— 

JCOOMBNT  AGAINST  JCDOMEKT. 

A  hill  in  equity  will  not  lie  to  compd  the 
setting  oft  of  two  judgments,  where  it  appears 
tnat  defendant  had  made  an  assignment  of  his 
Judgment  against  plaintiff  prior  to  the  recovery 
of  plaintifTs  judgment  against  him. 

Appeal  from  chancery  court,  Harrison 
county;   W.  T.  Houston,  Judge. 

BUI  in  equity  by  Catherine  Cook  against  L. 
B.  HoUy  and  others  to  compel  the  set-off  of 
two  judgments,  and  to  restrain  defendants 
from  enforcing  their  Judgment  From  a  de- 
cree for  plaintiff,  defendants  appeal  Be- 
versed. 

In  1887,  Mrs.  Catherine  Cook  recovered  a 
Judgment  against  appellant  Holly  in  an  ac- 
tion for  slander  for  $100.  Holly  is  insolvent. 
and  the  Judgment  still  unpaid.  While  appel- 
lee's suit  was  pending  against  Holly,  HoUy 
recovered  a  judgment  against  her  in  a  snit 
for  slander  for  $25.  Soon  after  the  rendition 
of  this  'Judgment  it  was  assigned  by  Holly  to 
his  attorneys.  The  assignment  was  not  en- 
tered on  the  docket  nor  recorded  nor  en- 
tered on  the  judgment  roU.  In  May,  1892, 
HoUy  had  execution  issued  on  his  Judgment, 
an-l  levied  by  a  constable  on  appeUee's  prop- 
erty. AppeUee  paid  the  amoimt  for  which 
the  execution  was  levied  to  the  constable. 
She  then  filed  a  bill  in  diancery,  setting  up 
aU  these  facts,  and  asked  that  the  two 
Judgments  be  set  off  against  each  otbex,  and 
the  smaUer  judgment  oanc^ed,  and  the 
amount  credited  on  her  Judgment  against 
HoUy,  and  that  Holly  be  enjoined  from  tsi- 
for«dng  his  judgment  The  constable  re- 
tained the  amount  of  the  execution  to  await 
the  decision  of  the  court  in  this  snit  Com- 
plainant afterwards  amended  her  bill,  mak- 
ing the  assignees  of  HoUy's  Judgment  parties. 
Defendants  demurred  to  this  blU,  which  was 
overruled,  and  they  answered,  admitting  aU 
the  material  allegations  of  the  bill,  and 
(dalmed  that  the  money  belonged  to  the  as- 
signees. The  cause  was  tried  on  the  amend- 
ed blU,  answers,  and  agreed  state  of  facts. 
There  was  a  decree  rendered  directing  thft 
constable  to  refund  the  money  in  bis  bands 
to  appeUee,  and  perpetually  oijoinlng  the 
defendants  from  enforcing  the  Judgmoit 
against  her,  and  ordering  that  the  smaU^ 
Judgment  be  canceled,  and  the  amount  cred- 
ited on  the  larger  Judgment  From  thJa  de- 
cree, defendants  appealed. 
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K.  Seal,  for  appellanta  W.  A.  Wblte*  for 
appeUeo; 

CAMPBBIili,  C.  J.  What  Holly's  Judg- 
ment was  recovered  against  the  appellee  and 
assigned,  she  had  no  claim  against  him  which 
could  be  set  off  against  this  Judgment,  at 
law  or  in  equity.  When  die  obtained  Judg- 
ment against  Holly,  the  Judgment  he  bad 
before  against  her  had  been  assigned,  and 
was  not  bis,  and  she  was  not  then  entitled 
to  have  Holly's  Judgment  credited  on  hers 
against  Mm.  The  fact  that  she  got  Judgment 
against  him  before  she  learned  of  bis  transfer 
of  the  Judgment  against  her  does  not  make 
any  difference.  Our  "antloommerclal  stat- 
ute" does  not  apply;  Judgments  are  not  em- 
braced by  it;  and  we  have  no  statute  as  to 
setting  off  Judgments.  That  rests  upon  com- 
mon-law roles,  and  under  them  the  appellee 
was  not  entitled  to  the  decree  she  got.  The 
assignment  of  his  Judgment  by  Holly  de- 
feated her  dalm  to  use  the  Judgment  she 
afterwards  obtained  to  pay  the  other  Judg- 
ment. 2  Black,  Judgm.  i  954,  and  cases  cited 
in  notes;  Wat  Set-Off,  !S  368,  369,  37a 

Beversed,  and  bill  dismissed. 


(46  La.   Ann.    968) 

STATE  V.  MUBPHY.    (No.  11,294.) 
(Sapreme  Court  of  Louisiana.    May  22,  1893.) 

WlTNBSS— DbPBBSANT  IK  CbI1IINAI.TbIU[/— CB08S- 
ElAMINiiTIOX— SCOPK. 

1.  There  are  two  modes  of  guarding  against 
the  abuse  of  a  witness  on  cross-examination, 
who  testifies,  in  his  own  behalf,  as  a  defendant: 
(1)  The  priyilege  to  decline  to  answer  any  qnes- 
tion  which  may  tend  to  charge  him  as  a  crim- 
inal; (2)  the  power  of  the  court  to  protect  the 
defoidant  from  nnreasonable  or  oppressive 
cross-examination.  It  is  not  shown  that  one  or 
the  other  was  denied. 

2.  Where,  upon  the  trial,  the  defendant  of- 
fers himself  as  a  witness,  and  testifies  in  his 
own  bdialf,  under  the  statute  of  1886,  he  there- 
by becomes  subject  to  the  same  rules,  and  is 
called  upon  to  submit  to  the  same  tests,  which 
are  legally  applied  to  other  witnesses. 

3.  The  question  propounded  to  the  defend- 
ant on  bis  cross-examination  was  competent  for 
the  purpose  of  proving  that  he  had  been  ar- 
rested for  stealing  prior  to  the  date  of  the  theft 
for  which  he  was  on  trial. 

(Syllabus  by  the  Court.) 

Appeal  from  criminal  district  court,  iMir- 
ish  of  Orleans;   James  O.  Holse,  Judge. 

Rick  Mniplqr  was  convicted  of  larceny, 
and  appeals.   Affirmed. 

J.  X  Foley,  for  appellant  M.  J.  Conning- 
ham,  At^.  Gen.,  for  the  State. 

BRBAUX,  3.  The  defendant  was  convict- 
ed of  larceny.  From  the  verdict  and  Judg- 
ment he  appeals,  and  urges  as  error  that  the 
prosecuting  officer  propounded  to  him,  while 
be  was  testifying  as  a  witness  in  bis  own  be- 
half, the  question,  "Have  you  ever  been  ar- 
rested for  stealing?"  His  grounds  of  objec- 
tion were  that  he  was  compelled  to  answer, 
nnder  ttae  ruling  of  the  trial  Judge,  over  bis 
obJectl(»B;  tbat  it  tended  to  degrade  bis 


Character;  that  he  had  not  pat  his  character 
at  issue;  that  the  records  were  the  primary 
evidence  of  the  facts  sought  to  be  proven.  Ill 
reference  to  the  last  objection  the  trial 
Judge  states  as  part  of  the  recital  in  the  bUl 
of  exceptions  taken  by  the  defendant  that 
tbe  defendant,  as  a  witness,  was  not  denied 
tbe  privilege  of  explaining  the  drcumstances 
of  his  arrest  Act  29  of  1886.  The  deHend- 
ant,  in  availing  liinuelf  of  the  privilege  of 
testifying  in  his  own  behalf,  was  subject  to 
all  tbe  rules  that  apply  to  other  witnesses. 
Tbe  accused  was  not  compelled  to  testify. 
Tbe  statute  declares  that  the  failure  to 
testify  shall  not  create  any  presumption 
against  a  defendant  Having  offered  him- 
self as  a  witness,  and  having  testified,  he 
was  called  upon  to  submit  to  the  same  tests 
which  are  legally  applied  to  other  witnesses. 
The  witness  can  decline  to  answer  any  ques- 
tion which  may  tend  to  charge  him  as  a 
criminal.  Moreover,  tbe  court  has  the  power 
to  protect  him  against  unreasonable  or  op- 
pressive cross-examination.  These  modes  of 
guarding  against  the  abuse  posi^ble  under 
the  statute  are  not  In  question.  It  is  not 
suggested  that  tbey  were  disregarded.  The 
question  complalucd  of  was  propounded  for 
tbe  purpose  of  Impairing  the  credibility  of 
the  wltnesa  The  dellendant  appeared  be- 
fore the  court  In  the  dual  capacity  of  an  ac- 
cused and  that  of  a  witness.  As  an  accused, 
his  character  was  not  subject  to  attack,  un- 
less he  opened  the  questlcm.  As  a  witness, 
his  position  was  different;  his  credibility 
was  subject  to  attack.  State  v.  Walsh,  45 
La.  Ann.  — ,  11  South.  Rep.  811;  State  v.  Tay- 
lor, 45  La.  Ann.  — ,  12  South.  Rep.  927.  Tlie 
dividing  line  between  tbe  testimony  admis- 
sible for  tbe  purpose  of  Impeacldng  the 
credibility  of  a  witness  who  testlflea  in  his 
own  behalf,  and  that  not  admissible  on  bis 
cross-examination,  as  It  may  tend  to  crimi- 
nate him,  is  not  always  apparent  As  a  de- 
f^idant,  bis  character  could  not  be  im- 
peached; that  issue  not  having  been  opened 
by  him.  As  a  witness,  it  could  be  Im- 
peached, as  tbe  character  of  any  witness 
may  be  subjected  to  tbat  test  b  other 
words,  he  may  be  unworthy  of  belief,  but 
this  unwortblness  is  not  to  be  considered  in 
determining  whether  or  not  he  is  guilty. 
While  the  attack  upon  tbe  character  of  an 
accused  is  for  the  purpose  of  establishing 
tbat  bis  plea  is  not  supported  by  his  attempt 
at  proving  character,  and  that  he  is  guilty, 
much  is  left  to  the  good  Judgment  and  dis- 
cretion of  the  trial  Judge.  Els  discretion  was 
properly  exercised,  for  the  testimony  was 
admitted  on  cross-examination,  and,  we  un- 
derstand, was  afterwards  referred  to  as  ad- 
missible for  the  purpose  only  of  proving  the 
Incredibility  of  the  witness. 

Proof  of  arrests,  by  defendant's  testimony, 
admissible.  The  question  propounded  was 
competent  In  Its  character.  It  was  not  ob- 
jectionable as  proving  a  fact  by  secondary 
evidence^  and  the  production  of  a  recotd  or 
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warrant  coTdd  not  be  required.  The  mere  ar- 
rests were  provable  by  the  testimony  of  the 
defendant  on  his  croeaezamination.  The 
question  was  admissible  for  the  pnrpose, 
whether  or  hot  there  was  a  record.  The 
warrant  'could  Issue  from  a  court  not  of 
necord.  Parol  evidence  Is  admissible  for  the 
purpose  of  proving  that  a  particular  person 
has  been  In  prison.  Whart  Crlm.  Ev.  p.  154. 
It  follows  that  the  testimony  of  the  defend- 
ant was  admissible  to  prove  that  he  had 
been  arrested  at  different  times.  Tue  jnd^ 
ment  should  therefore  be  affirmed. 

On  Rehearing. 

(May  31.  1893.) 
WATKINS,  J.  The  accused  appealed  from 
the  Judgment  and  sentence  of  the  court  un- 
der a  conviction  of  larceny,  and  complains  of 
our  opinion  as  erroneous  on  the  sole  ground, 
to  wit:  Having  elected  to  take  the  witness 
stand  in  his  own  behalf,  he  was  compelled, 
over  his  objections,  to  answer  the  following 
question,  vlk:  "Have  you  ever  been  arrest- 
ed for  stealing?"  and  to  which  question  coun- 
sel urged  the  objections:  (1)  That  the  ao- 
cuacd  had  not  put  his  character  at  issue,  and 
the  state  could  not  do  so;  (2)  that  It  tendr.-d 
to  degrade  his  character;  (3)  that  the  judicial 
records.  If  such  there  were,  constituted  the 
best  evidence  of  the  fact  sought  to  be  olicit- 
ed  by  the  question.  The  theory  of  our 
opinion  Is  that  the  accused,  under  the  law, 
occupied  the  same  plane  as  other  witnesses, 
and,  upon  cross-examination,  could  be  sub- 
mitted to  the  same  tests;  that  the  question 
propounded  did  not  tend  to  Incriminate  the 
accused,  but  to  affect  Us  credibility  as  a 
witness;  he  orcnpying  at  the  time  tlie  dual 
position  of  accused  and  witness,  and  the 
weight  and  valne  of  his  testimony  depend- 
ing upon  the  credit  same  was  entitled  to  re- 
ceive. The  court  held  that  as  an  accused 
his  character  could  not  be  attacked  by  the 
prosecution  tmtll  put  at  issue  aa  a  means  of 
defenise;  but  as  a  witness  Us  situation  was 
altogether  different,  his  credibility  being 
open  to  attack  by  any  reasonable  and  proper 
means  or  methods.  Proceeding  to  deal  with 
this  question  upon  the  principles  laid  down, 
tbe  oirinlon  states  that  In  such  a  case  the  line 
of  demarcation  between  the  admissibility 
of  testimony  for  purposes  of  impeaching 
credibility  and  Its  inadmissibility  as  Impeach- 
ing character  Is  not  always  apparoit;  and 
therefore  much  must  be  left  to  the  good 
Judgment  and  discretion  of  the  trial  Judge, 
who  la  better  able  to  decide,  under  the  sur- 
roundings and  circumstances  of  each  par- 
ticular case.  Counsel's  argument  is  that  thb 
objection  urged  Is  general,  and  would  be 
equally  applicable  to  any  other  witness  than 
the  accused;  his  Insistence  here  being  that 
want  of  credibility  must  be  proved  by  gen- 
eral reputation,  and  not  by  particular  Incrim- 
inating facts.  That  proposition  is  true  when 
the  evidence  Is  offered  for  the  purpose  of  im- 
peaching the  witness'  credit  for  Teradtgr. 


Su(di  Is  the  purport  of  the  authorities  cited. 
Greenl.  Bv.  f  461.  But  hi  this  case  the  trial 
Judge  had  before  him  a  person  accused  of 
and  on  trial  for  the  commission  of  a  larceny. 
Accepting  the  grace  of  a  special  statute  en- 
titling him  to  be  heard  as  a  witness  in  his 
own  favor,  the  veracity  and  credibility  of  the 
witness,  generally,  was  proper  subjectmat- 
ter  of  Investigation,  because  of  the  cloud 
that  surrounded  him,  and  necessitated  closer 
scrutiny  into  Ills  verad^  than  tliat  of  an  or- 
dinary witness.  Being  under  diarge  of 
larceny,  what  more  damaging  fact  could 
have  tKsen  elicited  on  the  trial  of  such  charge 
than  that  he  had  been  previously  arrested 
for  similar  offenses?  There  is  no  force  in 
the  objection  to  parol  evidence  being  ad- 
mitted of  the  fact  of  the  defendant's  pre- 
vious arrest  The  object  in  view  was  to  Show 
that  the  one  pending  before  the  coturt  was 
not  the  first  accusation  of  the  kind  that  had 
been  preferred  against  him;  not  to  sliow  the 
truth  or  falaity  of  such  charge.  Both  the 
points  made  in  the  lower  court  were  cor- 
rectly disposed  of.    Behearlng  refused. 


(«  La.  Ann.  •») 
DESTKBHAJT    v.    LOUISIANA    OYPKESS 

LUMBER  CO.,  Limited.    (No.  11,242.) 
(Supreme  Court  of  Louisiana.    May  22,  1893.) 
Custom  aito  Usaob— Evidence — ^Meabubemeht  or 

TiMBEK. 

1.  Evidence  to  prove  custom  was  property 
admitted.  Custom  or  usage  may  be  proved, 
not  only  to  enlain  the  meaning  of  terms  to 
which  is  affixed  a  peculiar  and  technical  mean- 
ing, but  also  to  Buppiv  evidence  of  the  intention 
of  the  parties  regarding  matters  of  which  the 
contract  itself  affords  Indication,  or,  it  may  be, 
no  indication  at  all. 

2.  The  defendant  iMund  itself  to  pay  tolls 
on  all  timber  towed  to  its  mill  through  plain- 
tiff's canal,  the  measurement  to  be  ascertained 
by  reference  to  "Doyle's  rule  tables,"  as  pub- 
lished in  "Schribner's  Lumber  and  Log  Book," 
at  a  charge  of  20  cents  per  1,000  of  inch  board 
measure.  The  contract  does  not  indicate  the 
method  to  l>e  followed  in  measuring  a  log,— 
whether  by  its  "average  diamete^'  or  oy  tuing 
the  diameter  of  the  small  end.  Board  measure 
is  the  nnmber  of  feet  a  log  will  yirid  when 
sawed.  When  the  sellers  of  logs,  and  those 
who  have  a  right  to  collect  toU  on  them,  do  not 
choose  to  express  their  intention,  in  the  con- 
tract, as  to  the  mode  of  establisiung  the  board  . 
measure,  custom  and  nsage  furnish  an  explana- 
tion of  the  unexpressed  intention. 

3.  The  contract  contains  no  irtipalatlon 
about  deductions  for  hollow  or  peciiy  logs. 
Castom  was  consulted  to  fix  the  amount  due  on 
board  measure. 

4.  The  receipt  of  payment  of  toll  on  Ion, 
without  stipalating  that  toll  shall  be  paid  on  the 
steamboat  or  tug  by  which  they  were  towed, 
precludes  the  right  of  eoUecthig  toil  on  the 
steamboat  or  tug. 

5.  Whatever  an  agent  does  within  the  scope 
of  his  authority  is,  in  legal  effect,  the  act  of 
the  principal,  who  is  entitled  to  its  advantages, 
and  IS  also  subject  to  its  liabiiltleB. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  pariah  of 
Orleans;    Frederick  D.  King,  Judge. 

Action  by  Louise  Destrdiait,  widow  of  J. 
H.  Harvey,  against  the  Louisiana  -  Cypress 
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Lamber  Company,  Limited.     Defendant  bad 
Judgment,   and   plaintUI   appeals.    Affirmed. 

T.  3.  Semmes  &  Legendre,  for  appellant 
Harry  H.  Hall  &  Sam.  Henderscw,  jr.,  tor 
app^ee. 

BREAUX,  3.  It  is  alleged  tbat  the  con- 
tract between  plaintiff  and  defendant  was 
only  executed  In  part,  and  this  suit  was  In- 
stituted to  compel  compliance.  The  plain- 
tUI, repre8«ited  by  her  son  and  agent,  Hor- 
ace H.  Harvey,  agreed  to  sell  to  the  firm  of 
Joseph  Rathbome  &  Co.  a  certain  piece  of 
land,  lyran  which  they  bomid  themselves  to 
construct  a  lumber  and  shingle  mill  with  a 
capacity  of  not  leaa  than  75,000  feet,  lam- 
ber measure,  per  day.  In  this  act  the  plain- 
tiff agreed  to  lease  to  them  other  pare^ 
of  land,  on  terms  set  forth  in  the  act;  also, 
to  grant  certain  prlvllegea  and  tights  of 
way.  The  plaintiff  owns  a  canal  extending 
from  a  point  near  the  Mississippi  river  to 
Barataria  bay,— a  distance  of  about  stz 
miles.  The  parties  to  whom  she  agreed  to 
sell  proposed  to  tow  cypress  logs  to  their 
mill,  to  be  erected  near  the  canal,  a  short 
distance  from  the  river.  They  promised,  in 
their  agreement  to  buy,  to  i>ay  to  the  plain- 
tiff a  rate  of  tolls  on  all  timber  by  them 
towed  throni^  the  Harveys'  canal,  to  be  de- 
termined by  tailing  the  average  diameter 
and  total  length  of  logs,  and  ascertaining 
the  lamber  measurement  of  the  timber  by 
Doyle's  rule  tables,  (Scbribner's  Log  and 
Lamber  Book,)  "at  a  charge  of  twenty  cents 
per  thousand  of  inch  board  measure."  The 
cbarges  were  to  be  20  cents  per  1,000  of  Inch 
board  measurement,  thus  obtained.  The 
parties  agreed  to  embody  all  the  items, 
clauses,  and  other  conditions  of  this  prelim- 
inaiy  agreement  in  an  authsitic  act,  to  be 
signed  by  them  within  60  daya  In  written 
suggestions  from  an  attorney  at  the  time 
acting  for  plaintiff,  the  timbw  was  to  be 
measured  as  stated.  In  due  time,  after  the 
agreement  to  sell  had  beea  completed,  an 
aafhentic  deed  of  sale  was  signed  by  the 
parties.  In  which,  for  reasons  not  made  clear, 
this  act  does  not  conform  strictly  with  the 
preiimlnaiy  agreement  to  sell.  The  pur- 
chasers bound  themselves  to  pay  to  the  ven- 
dor tolls  during  a  period  of  15  years  from 
the  date  of  the  act  No  reference  is  made 
wbatevo:  to  "average  diameter"  of  logs,  as 
set  forth  in  the  agreement  to  sell,  also  In 
the  suggestive  propositions,  in  writing,  pre- 
ceding the  act  In  subsequent  acts  the  de- 
fendant declared  Itself  the  successor  of  the 
rights  and  obligations  of  the  partnership  of 
XBathbwne  &  Co.  The  mill  was  completed, 
and  commenced  running.  In  August  1890. 
A  log  scaler  was  employed,  selected  by 
plaintiff's  agent,  to  measure  the  logs,  each 
party  paying  one-half  of  his  wages.  He  was 
discharged  by  plaintiff  In  May,  1892,  when 
die  became  dissatlsfled  with  the  measure- 
ment   The  scaler  testifies  that  he  followed 


the  instructions  of  the  parties  concerned, 
by  measuring  the  logs  at  the  small  end,  and 
by  deducting  for  hcdlows  or  pecky  logs,  and 
by  not  measuring  logs  that  would  not  make 
merchantable  lumber.  In  reference  to  the 
tolls  on  the  tugs  the  witnesses  for  the  de- 
fendant testl]^— and  that  testimony  is  not 
contradicted  by  plaintiff's  witnesses— that  it 
was  stated  by  a  representative  of  the  plain- 
tiff, before  signing  the  contract  tbat  it  was 
silent  about  charges  upon  defendant's  boat 
while  towing  logs  in  the  canal,  and  that 
therefore,  no  charge  could  be  required  by 
plaintiff. .  It  is  proven  that  the  rule  of  meas- 
urem^it  followed  is  general,  and  that  the 
harbor  master  of  another  canal,  in  which 
are  towed  large  numbers  of  logs,  does  not 
cliaige  boats  towing  logs  on  which  the  toll 
is  paid.  This  is  corroborated  by  testimony 
of  the  owner  of  another  mill  on  this  canal, 
who  does  not  pay  toll  on  both  the  towing 
boats  and  the  logs  tolled.  In  May,  1882,  a 
year  and  one  montn  after  the  mill  began 
operation,  it  is  proven  that  66,990  logs  were 
sawed,  and  an  agreement  of  record  shows 
that  there  were  7,516,372  feet  of  board 
measurement  In  the  logs  towed  between  the 
1st  day  of  August  1890,  and  the  Ist  of  May, 
1892.  Prior  to  Apnl.  1892,  no  complaint  had 
been  made.  Payment  was  received  without 
objection  on  the  lumber  measuring  as  above 
stated.  Plaintiff  claims  toll  on  the  steam- 
boats, tugs,  and  log-pulling  baige  used  to 
tow  logs,  in  addition  to  tolls  on  the  logs,  of 
which  the  toll  keeper  kept  no  record  prior 
to  May,  1892,  for  the  purpose  of  charging. 
Plaintiff,  in  her  pleadings,  complains  that 
the  logs  are  not  measured  by  Doyle's  rule 
tables;  that  the  difference  between  the  actual 
measurement  and  that  required  by  the  con- 
tract Is  equal  to  40  per  cent  to  her  prejudice; 
that  the  defendants  wrongfully  deduct  10 
per  cent  ;for  hollow  ends;  that  they  meas- 
ure every  foot  and  allow  no  deduction  for 
Inches;  that  she  is  entitled  to  tolls  on  all  boats 
navigating  the  canal,  as  per  her  tariff  char- 
ges. The  defendant  denies  the  correctness 
of  plalntUTs  interpretation  of  the  contract 
or  Doyle's  rule  tables,  and  alleges  that  the 
scaler  measured'  the  logs,  under  the  direc- 
tions  of  her  agent,  at  the  smaller  end;  that 
he  deducted  for  hollow  butts,  and  rejected 
worthless  logs;  tbat  this  method  of  scaling 
cypress  logs  is  always  followed;  that  no 
tells  on  boats  towing  logs .  were  to  be 
charged;  that  during  two  years  bills  were 
made  out  monthly,  and  plaintiff  received 
payment  The  defendant  reconvenes,  and 
prays  for  the  execution  of  its  contract  dur- 
ing the  unexpired  term,  as  heretofore  exe- 
cuted. 

Bill  of  JEQxceptions. 

The  record  discloses  several  bills  reserved 
to  the  admissibility  of  testimony  of  verbal 
declarations  preceding  the  written  acts,  and 
to  the  testimony  offered  to  prove  the  custom 
of  mill  men  and  others  in  measurtng  lumber; 


Digitized  by 


Google 


232 


BOUTHEBN  BEPOBTER,  Vol.  la 


(La. 


the  action  plalntUf  alleges  being  npon  a  eon- 
tract  The  questions  being  germane,  they 
Will  be  taken  up  together. 

The  "parol  evidence  rule  assumes  that  par- 
ties, In  choosing  the  solemn  form  to  express 
their  agreement,  intended  to  fully  express 
their  intention,  removing  them  beyond  bad 
faith,  or  the  treacherous  tenm-e  of  slippery 
meaning."  As  between  the  parties,  the  In- 
strument Is  conclusive  as  to  the  point  which 
it  covers.  Several  needful  points  to  sustain 
plalntlfTB  contention  are  not  covered  by  the 
atct  "It  being  thus  ascertained,  as  a  prelim- 
inary question,  that  the  written  instrument 
fairly  and  fully  represents  the  Intent  of  the 
parties  at  the  time  of  its  execution,  the  duty 
of  the  court  becomes  merely  one  of  inter- 
pretation and  constmction  of  the  language 
employed,  the  object  being  to  ascertain  the 
expressed  meaning  of  the  parties.  That 
meaning,  once  ascertained.  Is  uncontroverti- 
ble by  any  parol  evidence.  No  new  words 
can  be  added.  The  court  cannot,  as  is  said, 
travel  out  of  the  four  comers  of  the  paper. 
But  the  language  to  be  Interpreted  Is  to  be 
read  in  the  light  of  all  surrounding  circum- 
stances, (as  the  phrase  Is,)  it  being  obviously 
impossible  to  tell  what  a  man  has  said  untU 
It  Is  ascertained  what  he  has  meant  to  say. 
Any  relevant  evidence,  therefore,  which  fair- 
ly partakes  of  explanation,  or  Is  reasonably 
calculated  to  place  the  court  In  the  situation 
of  the  parties  at  the  time  of  the  execution, 
will,  in  general,  be  received."  Best,  Ev.  p. 
231.  In  reference  to  usage,  this  commentator 
approvingly  quotes  from  Phillips  on  Evi- 
dence: "Evidence  of  usage  has  been  admit- 
ted In  aid  of  the  construction  of  written  in- 
struments. This  evidence  has  been  received 
for  explaining  or  filling  up  terms.  'Optlmus 
interpres  rerum  nsus.* "  Page  236.  This 
court  has  decided,  if  a  contract  is  silent  as  to 
quantity,  parol  evidence  of  the  intention  is 
admissible.  Campbell  v.  Short,  35  La.  Ann. 
447.  In  the  case  before  ns  for  our  decision, 
there  Is  a  difference  between  the  two  acts,— 
the  promise  to  seU,  and  the  sale,— in  matter 
of  ascertaining  the  measure.  In  neither  act; 
reference  Is  made  to  hollow  butts,  pecky 
logs,  or  tolls  on  steamboats.  During  two 
years  the  contract  was  executed  without  re- 
quiring payment  for  any  of  the  Items  how 
claimed.  The  purpose  not  being  to  contra- 
dict, vary,  or  explain  the  written  instrument, 
and  it  being  obvious  that  the  acts  did  not 
cover  all  the  points  of  difference  between  the 
parties,  evidence  partaking  of  the  nature  of 
usage  and  evidence  of  explanation  were  ad- 
missible. The  evidence  was  properly  admit- 
ted. 

The  act  of  the  legislature  referred  to  by 
plaintUTs  counsel  (No.  87  of  1892)  Is  not  di- 
rectly authoritative  as  law  In  this  case,  for 
It  establishes  a  scale  or  mie  for  the  measure- 
ment of  pine  sawlogs  only,  and  can  be  ap- 
plied, In  measnring  other  logs  than  pine,  not 
as  absolutely  binding,  but  as  Indicating  the 
estimate  placed  on  Doyle's  mles  by  the  law- 


making power.  It  Is  almost  supererogation 
to  state  that  the  contract  and  stipulations 
must  determine  in  measuring  the  full  con- 
tents of  logs,  and  on  all  questions  relating  to 
saps,  pecky  lumber,  and  other  defects.  The 
dltficulty  arises  from  the  fact  that  the  con-. 
tract  Is  silent  as  to  these.  Doubtless  the  sell- 
ers of  logs,  who  think  the  usage  and  custom 
too  liberal  and  favorable  to  the  purchaser, 
protect  themselves  by  special  contracts  as  to 
measurement  The  contract  is  not  full  and 
explicit  Debatable  questions  are  unavoida- 
ble. Both  parties  rely  niran  the  "Lumber 
and  Log  Book"  admitted  In  evidence  The 
plaintiff  offers  the  context  from  pages  69  to 
82.  The  defendant  objects  to  that  on  pages 
70  and  71,  and  contends  that  it  is  not  cov- 
ered by  Doyle's  rule  tables,  made  the  basis 
for  calctilating  the  measurement  of  logs. 
Turning  to  pages  70  and  71,  the  head  lines 
read:  "Log  Table.  Round  Logs  Keduced  to 
Inch  Board  Measure  by  Doyle's  Rule."  And 
the  Instructions  printed  on  these  pages 
are  to  turn  to  the  next  page  of  Sdirlbner's 
book  for  Doyle's  table,  printed  therein.  It  is 
exceedingly  difficult  to  determine  which  Is 
Schribner's  and  which  is  Doyle's.  It  Is 
"Schrlbner's  Lumber  and  Log  Book."  His 
preface  informs  us  that  his  original  tables, 
and  those  of  Doyle,  were  examined  and 
revised,  and  that  the  Doyle  log  tables 
have  been  considerably  extended.  Conced- 
ing that  the  instructions  headed  as  above 
stated  are  Doyle's,  it  does  not  follow  that.  In 
adopting  Doyle's  rule  tables  as  a  basis  of 
the  measurement,  it  Includes  the  instructions 
or  explanatory  notes.  To  illustrate:  Preced- 
ing Schribner's  tables,  which  form  part  of 
the  book  in  evidence,  there  are  directions 
and  notes.  They  are  not  part  of  the  tables. 
If  the  logarithms  of  Napier,  as  embodied  by 
Prof.  Loomis  in  his  works,  were  agreed  npon 
to  abridge  mathematical  calculations,  the 
agreement  would  not  include  explanatory  or 
Illustrative  observations,  particularly  If  it 
were  not  known  whether  they  were  by  the 
former  or  the  latter.  Moreover,  the  plaintiff, 
in  the  preliminary  agreement;  stipulated  that 
the  measurement  should  be  made  by  calculat- 
ing the  average  diameter  of  the  logs.  In  the 
deed  of  sale  the  "average  diameter"  is  omit- 
ted. A  right  well  defined  was  abandoned. 
The  rule  of  interpretation  of  authentic  acta 
is  the  same  as  that  of  statutes.  It  is  a  well- 
settled  rule  of  interpretation  that  when  any 
statute  is  revised  or  one  act  passed,  framed 
from  another,  some  parts  being  omitted,  the 
parts  omitted  are  not  to  be  revived  by  con- 
struction. Ellis  V.  Paige,  1  Pick.  46;  Black- 
bxim  V.  Walpole,  9  Pick.  104.  "It  Is  dedsire 
of  an  intention  to  prescribe  the  provisions 
maintained  in  the  later  act,  as  the  only  one 
on  that  subject  which  shall  be  obligatory." 
Murdock  v.  City  of  Memphis,  20  WalL  580. 
It  was  expressly  stipulated  In  the  promise  to 
sell  to  Insert  "average  diameter"  in  establish- 
ing the  measure  of  logs.  The  words  ar^ 
omitted  in  the  act  in  which  it  was  agreed  to 
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Insert  them    Tbey  are  not  to  be  revived  by 

COQStrUCtiOD. 

The  plaintiff  claims  an  amount  on  accoimt 
of  the  10  per  cent  deduction  on  hollow, 
pe<^  logs,  and  tor  defective  logs,  that  would 
cot  make  merchantable  lumber,  not  meas- 
ured. Every  witness— those  tor  the  plaintiff 
and  those  tor  the  defendant— testified  that 
by  the  custom  of  log  Inspection  of  cypress 
timber  In  round  logs,  when  hollow  or  pecky, 
ten  feet  off  length  of  logs  shall  be  allowed 
and  deducted  as  compensation  for  the  defect, 
and  that  logs  so  defective  that  they  will  not 
produce  merchantable  lumber  are  not  meas- 
ured. Counsel  for  the  plaintiff  does  not  ques- 
tion the  correctness  of  the  testimony  proving 
custom.  They  contend  that  the  contract 
must  be  executed  as  written.  Tlukt  the  Intui- 
tion of  the  parties  Is  determinable  without 
regard  to  custom.  This  would  have  been  cor- 
rect, if  the  contract  had  borne  out  the  con- 
tention that  the  Intention  of  the  parties  was 
expressed.  No  reference  is  made  in  the  con- 
tract to  defective  logs,  but  It  contains  the 
following:  "At  a  charge  of  twenty  cents  per 
thousand  of  inch  board  measure  thus  obtalo- 
ed"  from  ttie  logs. 

Board  Measure. 
There  is  no  possibility  of  determining  the 
board  measure  of  each  log  without  reference 
to  rules  of  measurement  established  by  cus- 
tom. The  act  contains  no  statement  up<Ht 
the  subject  Both  as  relates  to  the  "aver- 
age diameter"  and  to  defective  logs,  the 
parties  not  haying  agreed,  custom  must  be 
oonsnlted  In  determining  the  nimiber  of 
boards  ea^di  log  will  yield.  If  "board  meas- 
ure" bad  been  omitted  from  the  contract, 
the  question  would  arise  as  to  the  actual 
dimensions  of  a  round  log,  vrltbout  allowing 
for  saw  kerfs,  worthless  saps,  crooked  or 
otherwise  defective  logs;  but,  being  Inserted 
in  the  act,  it  must  be  determined  by  refer- 
ence to  custom,  and  the  actual  quantity  of 
tamber  must  be  ascertained  which  a  log 
will  produce  under  a  competent  sawyer.  We 
understand  "board  measure"  to  be  the  num- 
ber of  feet  of  board  which  a  log  will  pro- 
duce when  sawed.  The  contract,  the  Inter- 
pretation of  which  Is  involved  In  this  suit, 
was  executed  without  objection.  The  agent 
of  the  plaintiff  had  charge  of  her  Interest 
under  It,  and  the  logs  were  towed  through 
the  canal,  and  were  measured  and  sawed 
Into  lumber.  Monthly  statements  were  made. 
He  had  a  log  scaler  of  his  own  selection. 
He  conferred  with  the  representatives  of 
defendant  as  to  the  rules  wlilch  should  gov- 
ern In  measurement  They  were  followed. 
The  plaintiff  has  not  established  error  enti- 
tling her  to  relief.  She  is  bound  by  the  acts 
of  her  agent,  acting  within  the  scope  of  his 
authority.  The  settlements  are  final.  It  is 
not  proven  that  th^  were  made  by  the  agent 
In  Ignorance  of  the  facts.  As  a  general  rule 
the  knowledge  of  the  agent  Is  the  knowledge 
of  the  principal.  Selxas  v.  Bank,  38  La. 
Ann.  435.    Whatever  an  agent  does,  within 


the  scope  ot  his  authority,  Is,  In  legal  effect 
the  act  of  his  principal,  who  is  entitled  to  Its 
advantages,  and  is  also  subject  to  Its  llabill- 
tle&  1  Walt  Act  &  Def.  p.  220.  His  duty 
was  to  attend  to  platntHTs  interest  under  the 
contract  The  supervision  of  the  measure- 
ment of  the  logs  was  part  of  his  duty.  The 
platutlfl,  after  such  a  time,  cannot  be  heard 
to  question  the  correctness  of  the  paymoits 
on  the  ground  that  she  was  not  aware  of  the 
rule  followed  in  the  measurement 

Toll  on  Boats. 

Plaintiff  claims  toll  upon  tugs  or  other 
vessels  employed  solely  in  towing  logs  tmder 
the  contract  Having  fixed  a  toll,  and  there 
being  no  stipulation  for  extra  charge,  it  in- 
dudes  the  logs,  and  the  power  towing  them. 
The  evidence  proves  that  in  matter  of  toll 
In  other  canals  no  extra  cliarge  is  exacted 
of  the  steamboat  towing  logs  upon  which 
toll  is  paid. 

Even  Measure. 

In  reference  to  measuring  the  lumber  in 
erea  length  the  judgment  appealed  from  Is 
silent  In  board  measure,  It  is  stated  in 
evidence,  even  length  only  is  taken,  and  odd 
ends  are  thrown  away  as  worthless.  The 
contract  we  have  seen,  provides  for  board 
measure. 

Our  views  coincide  with  those  of  the  judge 
of  the  district  court  ki  reference  to  the  issues 
involved. 

Judgment  affirmed,  at  appellant's  costs. 


(M  Ala.  Ht) 
MOODT  V.  ALABAMA  O.  S.  R.  CO. 
(Supreme  Court  of  Alabama.    May  2,  189S.) 

lUlLROAD   CQHPANIBS — BTOCK   EiLLINO— INSTBUO- 
TIOKS  —  ABQCIIBNTB     OF      CODNBSI,  —  DSPOSI- 

noHs. 

1.  Where,  in  an  action  against  a  railroad 
company  for  the  Idlling  of  a  cow,  there  was- 
evidence  that  the  cow  got  on  defendant's  track 
some  distance  in  front  of  the  engine,  and  ran 
along  for  60  yards  before  beinf  overtaken  and 
lulled,  an  instroction  that  the  jury  should  find 
for  defendant,  if  they  believed  all  the  evidence, 
is  error,  as  such  instruction  prevents  the  jury 
from  drawing  the  legitimate  inference  from 
such  evidence  that  defendant's  employes  were 
negligent  in  not  stopping  the  train,  or  so  slack- 
ing its  speed  as  to  admit  of  the  cow's  escape. 

2.  Code,  §  2810,  providing  that  all  objec- 
tions to  the  admissibility  of  an  entire  deposi- 
tion must  be  made  before  entering  on  the  trial, 
applies  not  only  to  depositions  taken  pursuant 
to  section  2802,  relating  to  their  form  and 
manner  of  taldng,  but  also  to  depositions  ii<- 
regulariy  taken,  and  lacking  the  preliminary 
affidavit  required  by  section  2802. 

3.  In  an  action  against  a  railroad  company 
for  the  killing  of  a  cow,  a  statement  of  coun- 
sel, in  argument,  that  i'  the  employes  of  de- 
fendant testified  otherwise  than  they  did,  they 
would  l>e  discharged,  was  properly  ruled  out, 
it  anpearing  that  there  was  no  evidence  to  sup- 
port such  statement 

On  rehearing.  Opinion  In  10  South.  Rep. 
905,  withdrawn. 

For  former  appeals,  see  0  South.  Bep.  28S, 
8  South.  Reik.  67. 


Digitized  by 


Google 


234 


80UTHEBN  BEFO&TEB,  YoL.  IS. 


(Ala. 


This  is  an  action  to  recover  damages  for 
■the  killiDg:  of  a  Galloway  cow,  and  was 
brought  by  tbe  appellant,  F.  S.  Moody, 
against  the  appellee  corporation.  This  is 
the  second  appeal  in  this  case.  On  the  re- 
versal of  the  cause  on  the  second  trial  in  the 
circuit  court,  verdict  was  rendered  for  the 
defieodant  The  defendant  admitted  the 
killing  of  the  cow  by  one  of  its  trains  at  the 
date  and  place  mentioned  in  the  complaint, 
but  denied  any  liability  therefor.  The  tes- 
timony for  the  defendant  showed  that  the 
train,  the  engine  of  wliich  killed  the  cow  in 
question,  was  properly  manned  and  equipped 
with  skiUfuI,  compet^it,  and  careful  men 
and  machinery;  that  the  engineer  was  at 
his  post,  and  Iceeping  proper  lookout;  that 
he  saw  the  cattle  on  the  track  before  he 
came  up  to  them;  that  he  blew  the  cattle 
alarm,  and  blew  for  brakes;  that  he  brought 
his  train  to  nearly  a  foil  stop,  and  that  aiter 
the  cattle  had  left  the  tracK  he  started  his 
train  up  again;  that  after  the  train  got  un- 
ier  headway  the  cow  which  was  killed  then 
ran  ttack  on  the  track,  right  in  front  of  the 
engine;  that  he  could  not  possibly  stop  his 
train  again  In  time  to  avert  the  accident, 
rud  the  result  was  that  the  cow  was  killed. 
The  evidence  showed  that  the  engineer  did 
all  that  he  could  to  avert  the  accident.  The 
evidence  for  the  plaintiff,  as  Iciillfled  by  the 
witness  Hamnef,  tended  to  show  that,  near 
the  place  where  the  cow  was  killed,  there 
were  cow  tracks  going  np  on  the  rauro&d 
track,  and  after  getting  on  the  railroad 
track  the  cow  tracks  could  be  seen  for  about 
40  yards,  and  all  the  cow  trtuia  then  left 
the  railroad  track,  but  one,  whldi  w«it 
alx>at  20  yards  farther  up,  and  then  disap- 
peared, and  that  opposite  this  poi-tion  of  the 
trade,  where  the  tracks  of  the  cow  disap- 
peared, the  body  of  the  cow  w^  found,  at 
the  bottom  of  the  embankment  Upon  the 
defendant  offering  to  introduce  in  evidence 
the  dei)osltion  of  one  WiUlam  T.  Ham,  who 
was  the  'conductor  on  the  train  that  killed 
the  said  cow,  tiie  plaintiff  objected,  and 
moved  the  court  to  suppress  the  deposition, 
on  the  ground  "that  the  answer  of  said  wit- 
ness to  the  interrogatories  showed  that  he 
was  a  resident  of  Birmingham,  and  within 
100  miles  of  the  place  of  trial,  and  npon  the 
further  ground  that  no  affidavit  was  filed 
with  the  derk  of  the  circuit  court  in  the 
said  case,  as  required  by  law,  as  a  basis  for 
filing  interrogatories,  and  taking  the  deposi- 
tion of  said  witness  Ham."  But  the  court 
overruled  the  plaintiff's  objection  and  mo- 
tion, and  allowed  the  said  deposition  to  be 
read  in  evidence;  "the  case  having  beoi 
entered,  the  plaintiff  having  introduced  his 
evidence,  and  rested  his  cas**,  l>efore  any 
objection  was  made  to  the  introduction  of 
said  deposition."  To  this  action  of  the  court 
the  plaintiff  duly  excepted.  The  part  of  the 
argument  of  the  plaintiff's  counsel  which 
was  ruled  out  of  court  is  stated  in  the  opin- 
ion.   ITo'  tlila  action  of  the  court  the  plain- 


tiff duly  excepted.  The  bill  of  excepttoia 
recites:  "The  court  then  charged  the  jury 
orally,  and  stated  to  the  counsel  cm  both 
sides,  and  to  the  Jury,  that  this  case  having 
once  before  been  tried,  and  the  supreme 
court  having  passed  upon  It,  the  evld«jce 
being  substantially  the  same  as  upon  uie 
former  trial,  and  the  supreme  court  having 
decided  in  that  case  that  the  greneral  diarge 
should  have  been  given,  'if  the  Jury  believe 
the  evidence,  they  must  find  for  the  defend- 
ant,' the  court  would  in  this  case  g^ive  said 
dhorge,  if  asked  for;  that  in  his  opinlMi 
the  supreme  court,  by  Its  decision,  had  set- 
tled the  case."  To  these  remarlu  of  the 
court  the  plaintiff  excepted,  and  he  also  ex- 
cepted to  the  giving  of  the  general  afflrma/- 
tive  diarge  at  the  request  of  the  defoidant. 
The  plaintiff  now  brings  this  appeal,  and  as- 
signs as  error  the  rulings  of  the  lower  court. 

F.  S.  Moody  and  J.  M.  Foster,  toe  appel- 
lant   A.  6.  Smith,  for  appellee. 

McCLELLAN,  J.  This  is  the  second  ap- 
peal in  this  case.  On  the  former  appeal  It 
was  held  that  the  evidence  was  free  from 
conflict  or  adverse  inference  to  the  negation 
of  all  negligence  on  the  part  of  d^endant's 
trainmen  in  respect  of  the  killing  of  plain- 
tiff's cow,  and  hence  that  the  general  af- 
firmative charge,  with  hypothesis-,  should 
have  been  given  for  defendant  Railroad  Co. 
V.  Moody,  00  Ala.  46,  8  South.  Rep.  07. 
When  the  case  came  on  for  trial  again  be- 
low the  court  was  of  opinion  that  the  evi- 
dence adduced  was  the  same  as  upon  the 
first  trial,  and  therefore  diarged  affirmative- 
ly for  the  defendant  A  verdict  was  re- 
turned accordingly,  and  from  the  Judgment 
thereon  this  appeal  is  prosecuted.  Tills  court 
was  at  first  of  the  opinion  that  the  evi- 
dence on  the  two  trials  was  the  same;  that 
It  showed,  without  conffict  that  defendant 
was  not  negligent;  and  12iat  the  trial  court 
properly  gave  the  affirmative  charge  for  de- 
fendant We  have  come  to  a  different  con- 
duslon,  however,  on  the  application  for  re- 
hearing, and  the  former  opinion  on  tliis  ap- 
peal is  withdrawn.  On  the  last  trial  the  wit- 
ness John  Hamner  testified  to  facts  from 
which  the  Jury  might  legitimately  have  in- 
ferred that  the  animal  did  not  come  upon 
the  track  and  stop  so  Immedlatdy  in  front 
of  the  engine  that  it  was  Impossible  to  avoid 
striking  her,  as  deposed  to  by  the  trainmen, 
but  ttiat,  to  the  contrary.  It  got  on  the  track 
some  distance  In  front  of  the  engine,  and  ran 
along  It  for  60  yards  l>efore  being  overtaken 
and  killed  by  the  train.  This  evidence  was 
not  In  the  case  on  the  first  trial,  or,  at  least, 
was  not  presmted  here  t^  the  bill  of  ex- 
ceptions taken  on  that  trIaL  If  the  Jury 
believed  Hamner  they  could  not  believe  the 
account  given  of  the  accident  by  the  engi- 
neer; and,  believing  Hamner,  they  had  a 
tight  to  Infer  that  defendant's  employes 
were  negligent  in  not  stopping  the  train,  or 
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ao  slacking  Its  speed  as  to  admit  of  the  es- 
cape of  the  anlTnal.  The  diarge  given  by  the 
trial  court  deprived  the  Jury  of  .this  right, 
and  was  therefore  erroneous.  Railroad  Oo. 
▼.  liadd.  92  Ala.  287,  9  Sonth.  Rep.  169. 

The  statute  provides  that  "all  objections 
to  the  admissibility  of  the  entire  deposition 
In  evidence  most  be  made  before  entering 
on  the  trial,  and  not  afterwards,  tmless  the 
matter  Is  not  disclosed  In  the  deposition,  and 
appears  after  the  commaicement  of  the 
trial."  Code,  S  2810.  It  Is  Insisted  for  ap- 
pellant that  this  statute  "means  a  deposition 
taken  pursuant  to  section  2802  of  the  Code," 
and  has  no  application  to  or  bearing  upon  a 
paper  filed  In  the  cause  as  a  deposition,  and 
offered  on  the  trial  as  such,  and  which  Is  In 
the  form  of  a  deposition,  but  which  appears 
on  its  face  not  to  have  been  regularly  taken, 
in  that,  for  instance,— the  present  case,— the 
preliminaiy  affidavit  has  not  been  made, 
as  required  by  the  section  last  referred  to. 
This  construction,  we  think.  Is  entirely  too 
narrow.  Its  adoption  would  lead  to  the 
practical  emasculation  of  the  statute  quoted 
first  above,  since  objections  to  entire  depo- 
sitions are  In  many.  If  not  most,  instances, 
based  upon  some  infirmity  of  the  deposition, 
resulting  from  nonconformity  to  section  2802. 
We  apprehend  the  true  interpretation  of  the 
act  to  be  such  as  to  make  it  applicable  to 
every  i>aper  filed  in  a  cause  which  is  in  the 
form  of  a  deposition  taken  therein,  whoUy 
Irrespective  of  the  defects  it  discloses  In  the 
manner  of  taUng  it  In  one  sense,  no  paper 
in  this  form,  which  the  court  adjudges  to  be 
Inadmissible,  Is  "a  deposition,"  and  the  judg- 
ment- of  exclusion  is  essentially  a  judgment 
that  it  is  not  a  deposition;  but  manifestly 
tills  is  not  the  sense  of  the  word,  as  used  in 
section  2810,  else  the  operation  of  that  sec- 
tion would  be  confined  to  depositions  regu- 
larly taken  in  all  respects,  but  containing 
no  evidence  relevant  to  the  Issue,— a  case 
which  could  rarely  occur,  and  in  which, 
when  it  does  occur,  the  statute,  If  it  applies 
at  all,  might  be  easily  avoided  by  making 
sqiarate  motions  to  exclude  different  parts 
of  the  deponent's  testlmcmy.  We  are  clear 
that  a  deposition,  the  infirmity  of  which  lies 
In  the  absence  of  the  afildavit  required  by 
section  2802,  should  not  be  excluded  on  a 
motion  made  after  the  commencement  of  the 
trial,  and  hence  that  the  court's  action  on 
the  objection  made  by  plaintiff,  after  the 
trial  had  been  entered  into,  to  the  deposi- 
tion of  the  witness  Ham  as  an  entirety,  was 
free  from  error. 

It  does  not  appear  in  this  record  that  the 
court  prevented  any  line  of  argument  on  the 
part  of  plaintiff's  couns^  as  is  here  insisted. 
What  was  'done  is  thus  stated  in  the  bill 
of  exceptions:  "PlaintUTs  counsel,  in  ad- 
dressing the  jury  in  Ills  argument^  stated: 
The  witnesses  whose  depositions  had  been 
read,  and  who  were  employes  of  the  de- 
fendant, were  bound  to  testify  as  th^  did. 
That  U  tb^  bad  testified  dlfferentiljr  tbey 


would  have  been  promptly  discharged.* 
Counsel  for  def^idant  objected  to  this  argu- 
ment, and  asked  the  court  to  rule  it  out^ 
which  motion  the  court  granted."  TUs  ac- 
tion of  the  court  was  not  with  reference  to 
counsel's  further  argument,  but  solely  upon, 
and  with  reference  to,  a  statement  wholly 
unsupported  by  evidence,  which  had  already 
been  made  in  argument  That  this  state- 
ment was  Improper  and  properly  ruled  ottt 
by  the  court,  we  do  not  doubt  Railroad  Oo. 
V.  Bayliss,  75  Ala.  471;  Railroad  Co.  v. 
Orr,  91  Ala.  648,  8  South.  Rep.  36a  It  te 
not  conceivable  that  this  action  of  the  court 
could  have  denied  to  plaintiff  the  benefit 
of  any  legitimate  argument  his  counsel  mi£^t 
thereafter  have  seen  proper  to  advance.  For 
the  error  pointed  out  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


(10  Hin.  «9») 
SNEBO  V.  MOKBEmAD  et  aL 
(Supreme  Court  of  MissiasippL     May  1,  189a) 
Xnnkxepsbb — IxjDRiEa  TO  Odest — BuvFioiEscT  or 

DBOia^ATIOil. 

'Xlie  declaration,  in  an  action  against  an 
innkeeper  for  injuries  received  while  defend- 
ant's ^uest,  alleged  that  access  to  plaintiff's 
room,  in  defendant's  inn,  was  had  by  a  gallery 
five  or  six  feet  high;  that  such  gallery  bad  no 
roiling  aroond  it;  that  defendant  kept  no  lights 
burning  in  it;  that  pluintlEP.  before  goins  io 
supper  on  the  night  of  the  injury,  fastened  back 
the  door  of  her  i-oom,  and  so  placed  a  lamp  as 
to  guide  her  return;  that,  while  at  supper,'  de- 
fendant's servant  closed  the  door,  thus  shutting 
off  the  light;  and  that,  as  plaintiff  returned, 
she  fell  from  the  gallery,  and  was  Injured, — 
hdd  not  to  state  a  cause  of  action.  . 

Appeal  from  circuit  court,  Copiah  coun- 
ty; J.  B.  Cheesman,  Judge. 

Action  by  Ellzabetli  Sneed  against  Mary 
Morehead'  and  others  for  injuries  received 
by  pladntlS  while  a  guest  at  defendants' 
hoteL  From  a  judgment  dismissing  the  ac- 
tiou,  entered  upon  an  order  sustaining  a 
demuirer  to  the  declaration,  plaintiff  ap- 
peals.   Affirmed. 

This  Is  an  action  brougbt  by  Elizabeth 
Sneed  to  recover  damages  from  appellees 
for  injuries  suStaint^  by  her  while  the  guest  - 
of  appellees  at  their  hotd  at  Brovra's  Wells. 
The  declaration  set  out  that  appellant  was 
a  boarder  at  appeUees'  hotel,  at  Brown's 
Wells,  and  had  a  room  there,  whidi  was 
about  175  feet  from  the  dining  room,  where 
all  the  guests  In  the  hotel  were  in  the  habit 
of  taking  their  meals,  and  that  the  gallery 
In  front  of  appellant's  room,  which  was 
within  a  few  feet  of  Uie  eoA  of  the  same, 
was  five  or  six  feet  high,  and  was  not  pro- 
tected by  any  railing,  and  there  were  no 
lights  kept  by  the  owners  of  the  property, 
which  they  used  as  an  hotel,  and  that,  as 
she  was  returning  from  supper  one  night, 
she  f^  frcMn  the  gallery,  which  extended 
just  beyond  her  room,  and  sustained  inja> 
rles  of  a  very  s»lous  natnrft  The  declar»< 
tlon  fnrtlher  shows  that  b^ore  appellant 
went  to  supper  she  Bghted  «  lamp,  and 
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propped  oijen  her  door,  and  so  placed  the 
light  as  to  guide  her  return  to  her  room, 
and  that  while  she  was  at  supper  the  serv- 
ant of  ai^ellees  shut  the  door,  cutiting  off 
the  light,  and  thus  made  tho  Injury  of  ap- 
pellant possible,  notwithstanding  her  pre- 
vious caution.  There  was  a  demurrer  to 
tho  dedamtlcm,  assigning  for  cause  that 
the  declaration  state.s  no  ground  of  action, 
and  that  it  shows  contrlbutoiy  negligence 
on  the  part  of  appellant  The  demurrer 
was  Bostained,  and  the  suit  dismissed,  and, 
from  this,  Blizabeth  Sneed  appealed. 

J.  8.  Sexton,  for  appellant  Mays  &  Har- 
ris, for  appelleea 

CAMPBELL,  0.  J.  The  declaration  does 
not  show  llablllly  of  the  defendants  for  the 
injury  suffer.ed  by  the  plaintiff.  They  were 
under  no  obligation  to  have  a  railing  or 
other  protection  around  the  gallery.  The 
possibility  that  some  one  might  fall  off  was 
not  sufficient  to  suggest  that  a  railing  should 
be  put  there.  The  situation  was  known 
to  the  plaintiff,  and  the  necessity  for  pre- 
caution had  suggested  itself  to  her,  as 
shown  by  her  putting  the  light  so  as  to 
guide  her  on  her  return  to  hor  room.  Her 
error,  resulting  In  serious  injury,  consisted 
in  going  on  when  she  found  the  light  gone. 
Her  misfortune  is  deplorable,  but  repara- 
tion cannot  be  made  by  despoiling  the  de- 
fendants, who  were  under  no  greater  ob- 
I'gaUon  to  have  railings  around  galleries 
than  other  persons  who  have  galleries,  and 
Invite  visitors  to  their  houses.   Affirmed. 


McLBAN  V.  WARRINO. 
(Bnpreme  Court  of  Mississippi.    May  1,  1893.) 

Slaudsb  —  Plbadimo  —  Bill  op  Pabticulabs  — 
Tbutb  as  a  Dbfbsse. 

1.  Where,  in  an  action  brought  under  Code 
1880,  (  10()4,  making  actionable  words  which, 
from  tjieir  usual  construction  and  common  ac- 
ceptation, are  considered  insalts,  plaintiff  has, 
on  motion,  furnished  a  bill  of  particulars  giving 
the  actionable  words,  the  time  when,  the  place 
at  which,  and  the  names  of  the  persons  to 
whom,  they  were  spolcen,  defendant's  motion 
for  a  more  full  and  complete  bill  of  particulars 
was  properly  overruled. 

2.  In  an  action  bronxht  under  Code  1880, 
.  S  1004,  making  actionable  words  which,  from 

their  usual  construction  and  common  accepta- 
tion, are  considered  insults,  the  truth  of  the 
words  spoken  constitutes  no  defense,  and  can 
ouly  go  to  ibe  jury  in  mitigation  of  damages. 

3.  In  such  action  no  special  damages  need 
be  alleged  or  proved. 

Appeal  from  circuit  oonrt,  Amite  county; 
W.  P.  Oaasedy,  Judge. 

Action  by  Lottie  Warring,  by  her  next 
friend,  against  Minnie  D.  McLean,  for  dan- 
der. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Tbe  appellee,  Lottie  Warring,  a  minor, 
brought  this  action  by  her  next  friend  to  re- 
oorer  damages  against  appellant,  Mrs.  Min- 


nie McLean,  for  slander,  founded  on  tbe 
statute  of  this  state  making  actionable  words 
which,  from  their  usual  ctmstmction  and 
common  acceptation,  are  considered  insults. 
Tlie  declaration  alleges  that  on  the  18th  day 
of  June,  1S92,  and  afterwards,  Mrs.  Minnie 
McLean  did  falsely  and  maliciously  utter  and 
circulate  a  certain  false,  scandalous,  and 
mischievous  report,  among. other  things,  the 
following:  "I  saw  Lot  Warring  kiss  and 
hug  some  man  in  Mrs.  Warrlng's  bedroom 
up  stairs  at  the  hotel,  and  throw  the  blinds 
open,  it  looked  like  to  exhibit  themselves.  I 
thought,  to  be  charitable  as  I  could,  I  woijld 
say  it  was  her  father,  but,  lo  and  behold,  I 
looked,  and  saw  Mr.  Warring  coming  across 
the  street,  and  It  was  not  him."  To  the  dec- 
laration the  defendant  pleaded  the  general 
issue  and  Justification,  and  under  the  general 
issue  gave  notice  that  she  would  prove  that 
said  words  were  not  uttered  in  a  defamatory 
sense;  that  they  were  uttered  in  confidence, 
and  as  a  privileged  communication.  On  mo- 
tion of  appellant  the  plaintiff  furnished  a 
bill  of  particulars  setting  forth  the  time, 
place,  and  the  persons  to  whom  the  slander- 
ous words  were  spoken.  Defendant  then 
moved  for  a  more  full  and  complete  bill  of 
particulars,  which  motion  was  overruled,  and 
defendant  excepted.  There  was  verdict  and 
Judgment  in  favor  of  plaintiff  for  $500,  and 
from  this  defendant  appealed. 

D.  0.  Bramlette,  for  appellant  D.  H.  Rat- 
cliff,  for  appellee. 

WOODS,  J.  The  bill  of  particulars  funiisb- 
ed  by  the  appellee  on  motion  of  appellant 
was  full  and  precise.  It  g^ave  the  actionable 
words  spoken  by  appellant,  the  time  when, 
and  the  place  at  which,  and  the  names  of 
the  persons  to  whom,  the  communication  was 
made.  More  than  this  could  not  be  expected 
or  required.  The  action  of  the  court  on  rul- 
ings as  to  exclusion  of  evidence  and  instruc- 
tions Is  clearly  correct  The  suit  Is  founded 
on  our  statute*  making  actionable  all  words 
which,  from  their  usual  construction  and 
common  acceptation,  are  considered  as  in- 
sults, and  lead  to  violence  or  breach  of  the 
peace.  The  appellant  sought  to  have  the 
cause  considered  and  tried  as  a  common-law 
suit  for  the  recovery  of  damages  for  slander, 
and  in  this  was  in  error.  The  truth  or  falsity 
of  the  words  spoken  was  not  the  real  In- 
quiry, for  the  truth  of  the  words  spoken, 
if  established,  cwistituted  no  defense,  but 
could  only  go  to  the  Jury  in  mitigation  of 
damages.  No  special  damages  need  have 
been  alleged  or  proved.  The  action  was  not 
for  damages,  for  actual  Injuries  done,  but 
for  the  spealdng  of  the  words  which  are  com- 
monly considered  as  Insults,  and  lead  to  vio- 
lence or  breach  of  the  peace..  We  see  no 
error  In  tbe  action  of  the  court  below,  and 
the  Judgment  Is  affirmed. 

H3ode  1880.  i  1004. 
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(70  Hiss.   102) 

CRI6HTO  ▼.  DAHMBR  et  aL 

(Sapreme  do  on  of  MississippL     May  1,  1883.) 
INJUNCTION — Rbsthaisino  Cbiminal  Prosecu- 

TIOS. 

Injnnction  will  not  Ue  at  the  instance  of 
a  tenant  to  restrain  a  criminal  prosecution  by  a 
landlord  for  alleged  trespass. 

Appeal  from  chancery  court,  Ghickasaw 
county;  Baxter  McFarland,  Ohanc^or. 

Action  by  William  Cilshto  against  H»iry 
Dahmor  and  others  to  restrain  defendants 
from  criminally  prosecuting  plaintiff.  From 
an  order  dlsaolTlng  the  temporary  Injunction, 
plalntifl  appeals.    Affirmed. 

W.  X  Lacey,  for  appellant  Orr  &  Btock- 
•tte,  for  appellees. 

COOPEB,  X  The  appellant  exhibited  his 
bill  In  chancery  against  Henry,  Peter,  An- 
drew, and  John  Dahmer.  He  avers  that 
John  Dahmer  Is  the  owner  of  a  certain  farm 
now  occupied  by  complainant,  and  on  the 
26th  day  of  November,  1891,  leased  the 
same  to  one  Delmont  for  the  term  of  three 
years  beginning  January  1,  1892,  and  de- 
livered possession  thereof  to  Delmont,  who 
entered  and  occupied  and  held  the  same  un- 
til November  14,  1892,  when  he  assigned  the 
remainder  of  his  term  to  complainant,  and 
put  him  in  possession  of  the  farm.  That 
complainant  continued  In  the  quiet  and 
peaceable  possession  of  said  farm  until 
the  day  of  ,  1892,  when  dur- 
ing his  temporaiy  absence  the  d^endants 
Andrew  and  Peter  Dahmer  forcibly  entered 
upon  tlie  premises,  and  by  violence  broke  in* 
to  the  residence  then  occupied  by  him.  In 
which  action  they  were  advised  and  directed 
bf  the  defendant  Henry  Dahmer.  That  cora- 
plaluant  afterwards,  and  in  the  absence  of 
said  trespassing  defendants,  re-entered  and 
reoccapled,  and  yet  holds  possession  thereof. 
That  the  defendant  Henry  Dahmer,  pretend- 
ing at  first  to  act  as  the  agent  of  the  defend- 
ant John  Dahmer,  and  afterwards  as  the 
lessee  of  the  premises  under  the  said  John, 
caused  complainant  to  be  arrested  on  a 
charge  of  trespass,  and  now  threatens  to 
continue  to  have  him  arrested  from  day  to 
day  88  a  trespasser  because  of  his  occupancy 
of  said  premises  and  Ills  refusal  to  deliver 
possession  thereof  to  said  defendant  Henry. 
That  Ills  purpose  in  so  doing  is  to  compel 
oomplalnant  to  surrender  possession  of  ihe 
premises,  or  to  expend  large  sums  of  money 
in  defense  of  said  criminal  prosecutions. 
That  Henry  Dahmer,  If  he  has  or  believes 
he  has  any  Just  rij^t  to  the  possession  of 
said  premises,  could  test  the  same  by  a  dvil 
proceeding,  but  that,  knowing  that  he  has 
no  such  right,  he  uses  his  pretended  lease 
from  the  defendant  John  as  a  foundation 
to  vex,  harass,  and- annoy  and  oppress  com- 
plainant, by  resorting  to  criminal  prosecu- 
tiraix  af»inst  him.  That  said  pretended  leasa 
casts  a  dond  upon  the  tttle  of  complainant 


to  his  term  In  the  premises,  and  in  equity 
should  be  canceled  and  annulled.  The  prayer 
for  relief  is  that  said  lease  claim  by  Henry 
shall  be  canceled,  and  that  an  iiijunctlon 
may  issue  prolilbiting  the  said  defendants, 
or  ^ther  of  them,  from  instituUng  other 
criminal  prosecutions  against  complainant, 
or  from  entering  upon  the  premises  with- 
out due  process  of  law.  An  injunction 
WM  granted  as  prayed,  and  the  defendants 
moved  to  dissolve  the  same  upon  the  face 
of  the  bill.  This  motion  was  sustained,  and 
the  injunction  dissolved,  from  which  order 
the  complainant  has  been  granted  an  appeal 
to  this  court  by  the  chancellor,  in  order  that 
the  principles  involved  mny  be  settled  by 
this  court  From  the  statement  of  the  cause 
It  is  apparent  that  the  defendants  Andrew 
and  Peter  Dahmer  have  or  claim  no  sort  of 
Interest  in  the  property  in  controversy,  and 
there  is  no  averment  by  which  it  appears 
that  the  defendant  John  claims  any  present 
right  to  the  possession  thereof.  As  to  thesn 
defendants  the  bill  is  a  pure  and  simple 
effort  to  enjoin  the  Institution  and  prosecn^ 
tlon  of  crimmal  prosecutions  against  com- 
plainant The  relief  sought  as  against  the 
defendant  Henry,  is  somewhat  further  sap- 
ported  by  the  fact  that  a  property  right  is 
in  dispute  between  him  and  the  complainant 
as  to  which  a  court  of  equity  has  Jnrisdic- 
tlon  to  afford  relief.  If  the  complainant  may 
not  sustain  Us  right  to  enjoin  the  defendant 
Henry  from  the  prosecution  of  crlmtnal 
charges  against  hiin,  a  fortiori  may  he  not 
find  relief  In  equity  by  injunction  against 
such  prosecutions  by  the  other  defendants. 
A  somewhat  extended  examination  of  the 
approved  text  writers  and  of  Judicial  de- 
cisions has  disclosed  no  suggestion  among  the 
writers  that  the  Jurisdiction  Invoked  may  be 
exercised  by  courts  of  equity,  nor  have  we 
found  a  decided  case  by  which  it  Is  upheld, 
other  than  two  cases  decided  by  the  Judges 
of  the  district  courts  of  the  United  States, 
sitting  in  equity  upon  the  circiflt  in  which 
the  Jurisdiction  of  equity  to  enjoin  criminal 
prosecutions  has  been  pressed  to  great  and, 
as  we  think,  unwarrantable,  len^rths.  The 
cases  to  which  we  refer  are  Bottling  Co.  t. 
Welch,  42  Fed.  Rep.  561,  and  Jjottery  Co.  v.- 
Fltzpatrlck,  3  Woods,  222.  In  the  first  of 
these  cases  prosecutions  under  a  state  law 
against  unlawful  retailing  were  enjoined  up- 
on the  ground  that  the  complainant  was  en> 
ga^red  in  Interstate  commerce,  and  In  the 
other  prosecution  und»:  a  statute  of  Louisi- 
ana, forbidding  the  vending  of  lottery 
tickets  on  the  drawing  of  a  lottery,  on 
the  ground  that  the  state  by  contract  with 
the  complainant  had  granted  to  It  the 
right  to  do  the  forbidden  act.  In  neither 
case  was  there  a  pending  suit  involving 
property  rights,  but  the  bill  in  each  was  ex- 
hibited for  the  primary  and  original  purpose 
of  enjoining  criminal  prosecutions  In  the 
state  court  and  necessarily  Involved  the 
power  and  Jurisdiction  of  a  court  of  equity 
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to  draw  to  ItseU  tbo  investigation  of  the 
guilt  or  Innocence  of  the  complainant  of  the 
offense,  which  waa  or  would  be  the  question 
for  Investigation  of  the  courts  of  the  state 
having  Jurisdiction  thereof.  We  think  no 
English  case  can  be  found  of  modem  times, 
and  no  case  In  the  United  States,  other  than 
the  two  above  noted,  In  which  a  court  of 
equity  has  enjoined  the  prosecution  of  crlm> 
Inal  proceedings.  In  Mayor,  etc,  v.  Pllklng- 
ton,  2  Atk.  302,  the  complainants  had  exhib- 
ited their  bill  in  chancery  to  establish  their 
sole  right  of  fishery  In  the  river  Ouse.  While 
the  suit  was  pending  they  caused  the  agent 
of  the  defendant  to  be  Indicted  In  the  8es> 
slona  at  Yoi*,  where  they  were  Judges,  for 
breach  of  the  Jieace  In  fishing  In  their  lib- 
erty. Oki  motion  of  the  defendant.  Lord 
Chancellor  Hardwicke  made  an  order  re- 
straining the  plaintiff  from  proceeding  at  the 
sessions  tQl  the  hearing  of  the  cause.  In  Kerr 
V.  Corporation  of  Preston,  6  Ch.Dlv.467,Je8- 
sel,  M.  R,,  declared  that  with  the  exception 
of  Mayor  v.  Pllkington  there  was  no  Instance 
ht  which  a  court  of  equity  had  Interfered  In 
criminal  eases,  and  that  In  Saull  v.  Browne, 
L.R.10Ch.  App.  64,he  had  declined  to  follow 
that  "doubtful  decUlon,"  and  on  appeal  his 
decision  was  affirmed.  Where  an  officer  of 
a  court  acting  tmder  Its  direction  tore  down 
some  houses  which  were  the  subject  of  liti- 
gation, one  of  the  parties  to  the  suit  was 
restrained  from  proceeding  criminally  against 
him.  Turner  v.  Turner,  2  Eng.  Law  & 
Bq.  180.  The  vice  chan'cdlor.  Lord  Cran- 
wortii,  declared  tbe  dlstlnctloii  to  be  an 
obvious  one,  for  while  the  court  had  no  Juris- 
dlctl4m  over  an  Indictment  In  general,  as 
over  a  mere  dvll  proceeding,  yet,  when  a 
conrt  made  an  order  in  a  canae  over  which 
it  had  Jurisdiction,  its  execution  could  not  be 
made  the  ground  of  a  criminal  prosecution 
by  one  of  the  parties,  for  the  officer  would 
be  punished  by  the  conrt  If  he  failed  to 
comply  therewith.  Mayor,  eta,  v.  Pllkington 
and  Turner  v.  Turner  are  the  only  Bnglldi 
cases  with  which  we  are  acquainted  in  which 
the  prosecution  of  criminal  proceedings  has 
been  restrained,  and  In  each  the  relief  was 
granted  by  a  mere  order  of  the  court  acting 
upon  partiea  to  a  pending  suit  in  which  the 
court  was  proceeding,  and  not  by  injunction 
under  the  seal  of  the  court.  In  Saull  v. 
Browne,  supra,  the  court  refused  to  make 
an  order  restraining  one  of  the  parties  from 
at  the  same  time  prosecuting  a  criminal 
proceedhig.  As  against  general  criminal 
prosecutions,  relief  has  uniformly  been  re- 
fused. Montague  v.  Dudman,  2  Ves.  Sr.  306; 
Holderstaffe  v.  Saimders,  6  Mod.  16;  Attor- 
ney General  v.  Cleaver,  18  Ves.  211.  The 
supreme  court  of  the  United  States,  in  Re 
Sawyer,  124  U.  S.  200,  8  Sup.  Ct  Rep.  482, 
reviewed  the  dedaions  in  England  and  Amer- 


ica, and  declared  that  there  was  no  Jnilsdle- 
tion  in'  chancery  to  eiijoin  prosecutions  for 
crime,  except  in  cases  In  which  the  order  la 
made  to  restrain  a  party  to  a  suit  already 
pending  before  the  court,  and  to  try  the 
same  right  that  is  in  issue  there.  Sawyer, 
who  had  been  arrested  for  contempt  of  the 
injunction  of  a  federal  court,  was  discharged 
on  habeas  corpus,  upon  the  ground  of  an 
entire  want  of  power  in  the  court  to  grant 
the  Injunction.  There  are  many  casea  to 
be  found,  proceeding  upon  an  obvious  and 
clear  distinction,  in  which  courts  of  equity 
have  enjoined  acts  affecting  property  rights, 
notwlthstandhig  the  fact  that  such  acts 
might  also  be  ground  for  indictment  To 
this  class  are  to  be  assigned  the  casea  of 
Emperor  of  Austria  v.  Day,  8  De  Oex, 
F.  &  J.  217;  Sphmlg  Op.  v.  Riley,  L. 
R.  6  Eq.  551.  In  the  latter  case  the  dian- 
cellor  said:  "The  truth,  I  appr^end,  is  that 
the  court  will  interfere  to  prevent  acts 
amounting  to  crime,  if  they  do  not  stop  at 
crime,  but  also  go  to  the  destruction  or 
deterioration  of  the  value  of  property."  To 
the  same  class  belong  numerous  other  de- 
cisions which  rest  upon  the  same  principle, 
which  Is  clear  and  easily  distinguishable  from 
that  of  enjoining  the  ordinary  criminal  pros- 
ecutions which  affect  the  property  rights 
more  or  less  Indirectly,  and  In  which  no 
Jurisdiction  can  be  taken  in  courts  of  equity. 
In  the  cases  of  Bottling  Co.  v.  Welch,  42 
Fed.  Rep.  661,  and  Lottery  Oo.  v.  Bltipat- 
rick,  authorities  for  the  exercise  of  the  Juris- 
diction In  the  one  class  were  dted  as  ui>- 
holcling  It  In  the  other,  but  it  is  notable  that 
In  neither  case  was  a  decision  dted,  either 
English  or  American,  in  which  the  precise 
point  Involved  had  been  ruled  in  ftivor  of 
the  Jurisdiction.  In  Montague  v.  Dudman,  2 
Ves.  Sr.  396,  Lord  Chancellor  Hardwicke  de- 
clared he  was  unable  to  discover  a  precedent 
for  the  exerdse  of  the  power,  and  said:  "1 
wHl  go  hy  Littleton's  rule,  tiiat  it  is  a  good 
argument;  an  action  lies  not,  becaiise  one 
was  never  brought  I  never  knew  a  bill  of 
this  kind,  and  flierefore  will  not  make  tbe 
precedent"  There  are  a  few  cases  In  whidi 
the  enforcement  of  void  mnnldpal  ordi- 
nances, the  execution  of  which  directly  af- 
fected property  rights,  have  been  enjoined, 
and  criminal  prosecutions  before  the  munic- 
ipal authorities  restrained.  City  of  Atlanta 
V.  Gate  City  Gaslight  Co.,  71  Ga.  106;  Shlnkle 
V.  City  of  Covington,  83  Ky.  420.  But,  wMk 
the  exception  of  Bottling  Co.  v.  Welch  and 
Lottery  Co.  v.  Fitzitatrick,  we  have  found  no 
decisions  of  any  court  that  a  bUl  in  equity 
may  be  exhibited  for  the  single  purpose  of 
enjoining  criminal  prosecutions,  and  againat 
these  deddons  stand  the  unbroken  dedatoDS 
of  all  courts  of  authority. 
Judgment  affirmed. 
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<70    Klas.   ItQ 
GARY-HAUDY  LUMBER  CO.  T.   CAIN 
et  ai. 
(iSatirenie  Court  of  MUsissippi.     Ma7  1,  1893.) 

ATTAOHmHT— IBTBBVKNTIOH— BTISBNOI— BUA 

or  Salb. 

1.  Where  a  claimant  in  attachment  base* 
ita  right  to  the  propertj  upon  a  bill  of  lale 
from  defendant  in  attachment,  a  corporatioD, 
tlie  ezdnsion  of  the  bill  of  sale  on  the  frronnd 
tliat  it  did  not  liear  the  corporate  seal  of  ouch 
defendant  is  error. 

2.  Ihe  exclnaion  of  the  hill  of  sale  on  the 
gronnd  that  it  waa  not  shown  to  have  been 
authorised  by  defendant  in  attachment  is  error; 
it  a^peftring  that  it  was  executed  by  the  cor- 
poration's manager,  through  whom  the  claimant 
tiad  become  the  creditor  of  the  corporation. 

3.  It  is  competent  for  the  daimant  to  show 
tqr  the  corporation's  agent  and  manager  the  exe- 
cution of  the  bill  of  sale. 

4.  The  fact  that  there  was  an  understand- 
ing between  the  parties  to  a  bill  of  sale  that 
the  pnrchaaer  was  to  reconvey  the  property  to 
the  seller  wlien  the  purchaser  was  paid  a  cer- 
tain debt  does  not  render  the  bill  of  sale  void 
as  to  subsequent  attaciiing  creditors. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty: W.  P.  Cassedy,  Judge. 

Cain  &  Howe  sued  out  a  writ  of  attach- 
ment against  the  Church  Hill  Lumber  Com- 
pany. The  Oaiy-Halidy  Lumber  Company 
filed  a  plea  In  intervention,  claiming  the 
property  under  a  bill  of  sale  from  the  Church 
HiU  liuml)er  Company.  From  a  judgment 
for  plaintiff,  entered  upon  a  verdict  directed 
by  the  court,  the  Cary-Halldy  Lumber  Com- 
pany appeals.    Reversed. 

Cain  &  Howe,  appellees,  sued  out  a  writ  of 
attachment  against  the  Church  HiU  Lumber 
Company,  and  had  it  levied  on  property  then 
in  the  pofisession  of  the  Cary-Halidy  Ltunber 
Company.  There  was  no  plea  in  abatement 
hy  the  CSmrcb  HUI  Lumber  Company,  and 
there  was  a  Judgment  by  default  against  it. 
The  Caiy-Halidy  Lumber  Company  inter- 
posed a  claim  to  the  property.  On  the  trial 
of  the  claimant's  issue,  i^peUants  offered  in 
evidence  the  bill  of  sale  from  the  Church 
HUI  Lumber  Company  to  the  Cary-Halidy 
Lnmber  Company.  Counsel  for  plaintiffs  in 
attachment  objected  to  Its  introduction  (1) 
because  there  was  no  corporate  seal  at- 
tatdted;  fi)  because  It  did  not  appear  that 
said  sale  had  been  authorized  by  the  Church 
HQl  Lumber  Company.  This  objection  was 
sustained,  and  the  blU  of  sale  was  excluded. 
The  appellants  then  offered  to  prove  the  sale 
hy  Gray,  the  agent  and  manager  of  the  Cary- 
mildy  Lumber  Company.  Objection  to  this, 
by  appeUees'  counsel,  was  also  sustained. 
There  was  a  peremptory  Instruction  to  find 
for  the  plaintiff  in  attachment,  and  claimants 
appealed. 

J.  J.  Whitney  and  Bc^er  &  Butler,  for  ap- 
pelant   Mays  &  Harris,  for  appeUees. 

GAMPBBLL,  C.  J.  The  court  erred  bt  ex- 
<diidlng  the  UU  of  sale,  and  the  proposed  tes- 
timony of  the  witness  Gray,  and  in  the  gen- 
eral instruction  for  the  plaintiff.  It  is  a  mis- 
take to  suppose  that  »  corpomtion  may  not 


spealc  or  act  except  by  a  seal,  or  that  the 
agency  for  it  may  not  be  procured  as  for  a 
natural  person,  or  that  authority  conferred 
by  a  corporation  may  not  be  impUed  as  in 
other  cases.  Woodworth  was  the  manager 
of  the  business  of  the  corporation  in  this 
statei,  its  sole  representatlTe  here,  and  the 
person  through  whom  the  plaintiff  liad  be- 
come the  creditor  of  the  corporation  for  the 
debt  in  suit;  and,  prima  facie,  he  had  au- 
thority to  seU  the  property  of  the  corpora- 
tion to  pay  its  debts,  as  he  had  auth(»1ty  to 
contract  the  debt  with  the  plaintiffs.  If  the 
ObuiGh  EEUl  Lumber  Company  owed  the  ap- 
pelant, and  sold  its  property  to  the  latter, 
in  good  faith,  to  pay  the  debt,  there  was 
nothing  wrong  in  the  transaction,  even  If 
there  was  an  understanding  between  the 
agents  that  the  property  would  be  recon- 
veyed  when  the  vendee  was  fully  paid.  The 
testimony  of  SulUvan  amounted  to  nothing 
more  than  that  he  learned  from  Woodworth 
and  Gray  that  the  sale  was  to  pay  a  debt, 
and  that  the  buyer  did  not  desire  the  prop- 
erty, and  would  part  with  it  when  fully  paid 
for  Its  purctiase.  It  seems  probable  tliat  the 
transaction  was  a  legitimate  one,  and  fuU 
inquiry  should  be  permitted,  to  learn  its  true 
nature.  If  the  one  owed  the  other,  and  a 
sale  was  agreed  on  for  the  purpose  of  paying 
or  securing  the  creditor,  the  tact  tliat  the 
creditor  was  willing  to  reconvey,  when  paid, 
or  knew  that  there  were  other  creditors,  and 
was  anztons  to  have  the  transaction  for  its 
security  or  payment  consummated  before  in- 
terference by  others,  does  not  cause  condem- 
nation of  the  sale.  The  law  requires  good 
faith,  but  it  does  not  pronounce  it  bad  faith 
for  one  to  look  after  his  own  Interests,  and 
protect  them,  requiring,  only,  in  doing  so, 
that  he  must  not  do  anything  in  fraud  of 
other  creditors. 
Reversed,  and  remanded  for  a  new  trial. 


(T»  IOm.  ho 
DBLTA  BANK  et  al.  r.  OLIVBR  FINNIB 

GROCERY  CO.  et  al. 
(tinpreme  Court  of  Mlssisaippi.    April  24,  1888.) 

Cbsditoks'  Bill — Deckbe. 

1.  Where,  in  an  action  against  L.,  M.,  and 
a  bank  to  subject  to  the  payment  of  plaintiff's 
claim  against  L.  property  fraudulently  tran»- 
ferred  by  L.  to  the  bank,  it  appeared  that  M.'8 
relation  to  the  transaction  was  merely  that  of 
the  bank's  representative,  he  being  its  president, 
a  decree  against  him  personally  is  error. 

2.  In  such  action,  a  decree  fixing  the  value 
of  the  property  at  the  price  named  as  the  con- 
sideration in  the  conveyance  by  L.  to  the  bank 
is  error,  it  appearing  that  the  property  was  in 
fact  worth  much  less. 

Appeal  from  chancery  court,  Leflore  coun- 
ty; W.  R.  Triggs,  ChanceUor. 

Creditors*  blU  by  the  OUver  Pinnie  Grocery 
Company  and  others  against  Harry  Lee,  J. 
S.  McDonald,  J.  K.  Ottley,  and  the  Delta 
Bank.  From  a  decree  for  plaintiffs,  the 
Delta  Bank  and  3.  8.  McDonald  appeal  Re- 
versed. 
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Harry  Lee  waa  a  merchant  doing  a  general 
mercantile  and  saloon  business  at  Green- 
wood, Miss.  On  the  24th  day  of  November, 
1890,  he  sold  his  entire  stock  of  merchandise, 
bis  retail  saloon,  his  real  estate,  and  all 
other  property  owned  by  him  to  the  Delta 
Bank  of  Greenwood.  This  is  a  creditors' 
bill,  filed  In  the  chancery  court  of  Leflore 
county,  against  said  Harry  Lee,  J.  S.  McDon- 
ald, and  the  Delta  Bank,  seeking  to  set 
aside  B»  fraudulent  this  sale.  The  bill  al- 
leges a  partnership  between  Harry  Lee,  J. 
8.  McDonald,  and  J.  K.  Ottley,  doing  busi- 
ness under  the  firm  name  of  Harry  Lee.  It 
charges  that  Harry  Lee,  with  intent  to  and 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  complainants  and  other  creditors, 
did,  on  the  24th  day  of  November,  1890,  sell 
and  convey  all  his  property,  as  well  as  prop- 
erty not  In  bis  possession  and  beyond  his 
control,  to  the  Delta  Bank  of  Greenwood; 
that  said  bank  had  a  full  knowledge  of  the 
Intent  of  said  Lee,  and  of  his  purpose  to  de- 
lay, hinder,  and  defraud  complainants  and 
other  creditors;  and  that  said  bank  induced 
the  said  Lee  to  sell  to  it  for  the  purpose  of 
defrauding  complainants,  well  knowing  that 
complainants  would  l>e  defrauded,  delayed, 
and  hindered  in  the  collection  of  their  debts 
by  reason  of  said  sale;  and  did  thereby  pur- 
posely assist  the  said  Lee  in  defrauding 
complainants;  that  the  property  so  conveyed 
was  worth  $17,000,  and  that  a  large  part 
of  the  consideration  of  the  $14,000  named  in 
the  bill  of  sale  was  fictitious,  usurious,  and 
fraudulent  It  charges  that,  if  said  Indebt- 
edness waa  real,  It  was  permitted  on  the 
part  of  the  bank  with  the  Intention  of  ulti- 
mately absorbing  the  property  of  Lee,  and 
appropriating  it  to  Its  own  nse.  It  diarges 
that  Lee  was  used  as  a  medium  by  and 
through  which  the  property  of  complainants 
was  fraudulently  transferred  to  said  bank 
without  any  value  being  paid  therefor,  and 
that  the  purchase  of  the  goods  by  Lee  was 
fraudulent,  which  waa  well  known  to  the 
bank;  and  that  said  J.  S.  McDonald,  the 
president  of  the  D^ta  Bank,  knew  that  Lee 
had  no  property  or  money  upon  which  to 
baae  a  credit,  and  he,  knowing  this,  and  be- 
ing the  president  of  the  bank,  by  letters, 
words,  and  telegrams  Induced  and  procured 
credit  to  be  given  to  said  Lee,  fraudulently 
combining  with  said  Lee,  that,  after  large 
amounts  of  goods  had  been  purchased,  and 
real  estate  had  been  acquired  and  paid  for 
with  proceeds  of  goods,  he  transferred  and 
assigned  to  said  bank  all  of  said  real  and  per- 
sonal property,  which  said  fraudulent  acts 
rendered  said  McDonald  and  the  Delta  Bank 
liable  to  complainants  for  the  full  value  of 
said  property.  The  bill  asks  for  the  statu- 
tory lien  on  all  the  property  purchased  by 
the  Delta  Bank;  that  the  sale  be  set  aside; 
that  the  bank  be  declared  a  trustee  for  the 
benefit  of  complainants  and  other  creditors; 
and  asks  for  a  decree  against  all  the  de- 
fendants.  The  several  answers  were  under 


oath,  aod  denied  all  the  material  allegations 
of  the  bill.  The  proceedings  were  discontin- 
ued as  to  J.  K.  Ottley.  There  waa  a  decree 
against  Lee,  X  S.  McDonald,  and  the  Delta 
Bank  for  the  entire  amounts  sued  for,  the 
entire  recovery  against  the  bank  not  to  ex- 
ceed $12,588,  as  shown  by  the  report  of  the 
commissioner,  as  the  net  amount  of  the  as- 
sets received  by  said  bank  from  'Barry  Lee. 
From  this  decree  McDonald  and  the  Delta 
Bank  appealed. 

Mays  &  Harris,  for  appellants.  Rnflh  te 
Gardener  and  J.  E.  Owinn,  for  appellees. 

CAMPBELL,  O.  3.  The  decree  must  be 
reversed.  It  is  not  warranted  by  the  plead- 
ings and  proof.  The  only  aspect  in  T^cb 
the  bill  is  maintained  la  that  the  bank,  by 
reason  of  the  action  of  McDonald  in  co-oper- 
ation with  Lee,  was  disabled  to  become  the 
grantee  as  against  Lee's  creditors  of  his  as- 
sets. The  conclusion  Is  irresistible  that  Lce'a 
purpose  was  to  defraud,  and  the  bank, 
through  McDonald,  Is  chargeable  with  notice 
of  this  design,  and  because  of  this  the  bank 
was  not  a  bona  fide  purchaser.  Hence  the 
bank  Is  to  be  held  liable  to  Lee's  creditors 
for  what  It  got  by  his  fraudulent  convey- 
ance. But  the  decree  was  improperly  rat- 
dered  against  McDonald.  He  was,  as  to  the 
transaction  with  Lee,  the  bank,  and  because 
of  this  the  bonk,  and  not  he,  is  chargeable 
as  trustee  of  what  was  conveyed  to  it  by 
Lee.  The  decree  is  wrong  in  fixing  the  value 
of  the  property  conveyed  by  Lee  at  the  price 
agreed  on  between  Lee  and  the  bank,  in 
view  of  the  evidence  that  it  waa  worth  less. 
All  that  the  bank  is  answerable  for  la  the 
just  value  of  property  it  disposed  of,  and 
property  yet  on  hand  may  be  decreed  to  be 
sold.  Decree  reversed,  and  cause  remanded, 
with  direction  for  the  decree  to  be  made  In 
accordance  with  this  opinion,  unless  the 
complainants  will  take  a  decree  here,  as  they 
may,  for  the  sum  shown  by  the  evidence  to 
have  been  realized  by  the  bank  from  the 
assets  conveyed  by  Lee  to  it,  and  for  the  sale 
of  property  In  Ita  handa  derived  from  Lee». 
not  disposed  of  by  it 


EVANS  ▼.  PARKS. 
(Supreme  Conrt  of  MisBissippL     May  1,  1S93.> 

RSPLBTIN    WkIT  —  ScFnciBNCT   OV    DbSCBIT- 

•rioR. 

A  writ  of  replevin  which  contains  no 
description  whatever  of  the  property  sought  to 
be  levied  on  should  be  qnaahed  In  the  absence 
of  a  motion  for  leave  to  amend. 

Appeal  from  circuit  court,  Wayne  county; 
S.  H.  TerreU,  Judge. 

Action  by  W.  A.  Parka  agataist  M.  Bvana. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 


X  ▲.  Anderson,  for  appellant. 
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WOODS,  J.  Tbe  motion  to  qriash  the  writ 
should  have  been  sustained,  in  the  absence 
of  any  counter  motion  on  tlie  part  of  the  ai>- 
pellee  for  leave  to  amend  his  writ  It  con- 
tained no  description  whatever  of  tlie  prop- 
erty sought  to  be  levied  upon.  It  had  no 
description  as  to  age,  color,  sex,  or  name  by 
which  the  officer  levying  conld  identify  the 
anhnals.  and  intelligently  execute  the  pro- 
cess. The  verdict  is  not  supported  by  the 
evidence.  Moreover,  there  is  no  identifica- 
tion of  the  animals  levied  upon  as  those  em- 
braced in  the  deed  of  trust.  There  is  an  ab- 
solute failure  of  proof  on  this  point. 

Reversed  and  remanded. 


(TO  HI».   896) 
GIAHDINA  V.  Cmr  OF  QBBENVHiLB. 
(Hnpreme  Court  of  HissiasippL     March  27, 
1898.) 

XcmCIPAL  COKPORATIONS  —  VlOLATlOX  Of  OrDI- 

KARCB — Obstbcctino  Stbebts— Scfficien'ct  of 

Ijivobmatiox. 

l.An  ordinance  of  a  city  malces  it  a  mis- 
demeanor for  any  person  to  place  on  any  side- 
walk in  said  city  any  goods,  wares,  or  mer- 
cliandlse  of  any  kind,  arid,  that  a  conrictioD 
cannot  be  had,  under  this  section,  on  an  affida- 
vit charging  defendant  with  obstuncting  a  side- 
walic  by  allowing  and  permitting  certain  bar- 
rels to  remain  thereon,  as  snch  affidavit  does 
not  allege  that  the  barrels  were  so  placed  by 
defendant 

2.  An  ordinance  of  a  city  malces  it  a  mis- 
demeanor for  any  person  to  place  on  any  street 
or  sidewalk  in  said  city  any  ^'straw,  chips,  dirt, 
shells,  tin  cans,  iron  hoops,  swill,  nails,  iron, 
glass,  frnit  peelings,  melon  rinds,  shavings, 
rags,  hair,  or  snch  rubbish."  HM,  that  a  con- 
viction cannot  be  had  under  this  section  on  an 
affidavit  charging  defendant  with  obstructing  a 
sidewalk  by  allowing  certain  barrels  to  remain 
thereon,  as  "barrels"  are  not  included  in  such 
ordinance. 

Appeal  from  circuit  court,  Washington 
county;  B.  W.  Williamson,  Judge. 

B.  Giardlna  was  convicted  of  a  violation  of 
an  ordinance  of  the  city  of  Greenville,  and 
appeals.    Reversed. 

On  October  29,  1892,  W.  H.  Neal  made  the 
following  affidavit  before  the  mayor  of 
GreenvUle:  "State  of  Mississippi,  Washington 
county,  dty  of  Greenville.  W.  H.  Neal,  who 
being  duly  sworn,  deposes  and  says  that  in 
said  city,  on  the  29th  day  of  October,  1892, 
one  E.  Giardlna  did  obstruct  the  public  side- 
walks and  streets  in  said  city,  in  front  of  his 
store,  on  Washington  avenue,  by  allowing 
and  permitting  certain  barrels  to  remain 
thereon,  in  violation  of  the  ordinance  in  that 
behalf,  and  against  the  peace  and  dignity  of 
the  city  of  Greenville."  Under  the  head  of 
"misdemeanors,"  in  the  charter  and  ordi- 
nances of  Greenville,  is  the  following:  "Sec. 
26.  To  place  in  or  upon  any  sidewalk  any 
goods,  wares,  or  merchandise,  or  poultry,  or 
other  thing,  of  any  kind  or  character  what- 
soever, or  to  exhibit  on  said  street  any  goods 
or  other  thing  for  sale  or  show."  "Sec.  40. 
For  any  person  to  place  any  straw,  chips, 
dirt,  shells,  tin  cans  and  iron  hoops,  swill, 
nails,  iron,  g^ass,  fruit  peelings,  melon  rinds, 
v.lSso.no.&— 16 


shavings,  rags,  or  hair,  whether  offensive  to 
health  or  not,  and  whether  it  amounts  to  an 
obstruction  or  not,  or  to  permit  any  such 
rubbish  to  be  thrown  by  others,  or  to  re- 
main in  front  of  one's  house:  or  business 
place,  in  any  street,  alley,  or  sidewalk  of 
said  city."  Giardlna  was  tried  before  said 
mayor,  found  guilty,  and  fined  five  dollars 
and  costs.  From  this  be  appealed  to  the 
circuit  court  In  the  circuit  court,  Giardlna 
made  a  motion  to  quash  the  indictment,  but 
this  motion  was  overruled,  and  he  pleaded 
not  guilty.  He  was  again  found  guUty,  and 
fined  five  dollars  and  costs,  from  which  ver- 
dict and  judgment  he  appealed. 

Wasson  &  Wasson,  for  appellant  J.  H. 
Jayne  and  O.  H.  Perry,  for  appellee. 

CAMPBELL,  C.  J.  Tried  by  the  ordinance 
under  whidi  appellant's  counsel  say  the  affi- 
davit was  made,  and  the  conviction  had,  the 
affidavit  is  bad,  and,  tested  by  the  ordinance 
relied  on  by  the  counsel  of  appellee  to  sus- 
tain the  conviction,  the  affidavit  is  not  good, 
and  the  motion  to  quash  should  have  been 
sustained.  The  thing  mentioned  In  the  affi- 
davit ("barrel")  Is  not  charged  to  have  been 
placed  upon  the  sidewalk  by  the  defendant, 
and  therefore  the  offense  denounced  by  the 
twenty-sixth  clause  (page  44)  of  the  charter 
and  ordinances  of  Greenville  is  not  charged; 
and  barrels  are  neither  "straws,  chips,  dirt, 
shells,  tin  cans,  iron  hoops,  swill,  nails,  iron, 
glass,  fruit  peelings,  melon  rinds,  shavings, 
rags,  hair,  or  such  rubbish,"  although  they 
might  contain  such  things,  or  have  Iron 
hoops  around  them,  and  nails  in  their  make- 
up; and  therefore  the  affidavit  does  not 
charge  the  oftense  of  the  fortieth  subdivi- 
sion, on  page  46,  of  the  charter  and  ordi- 
nance. We  assume  that  these  are  the  only 
provisions  of  the  ordinance  applicable,  as  no 
other  is  invoked  by  either  party.  Reversed, 
and  remanded  for  further  proceedings  in  ac- 
cordance with  law. 


(TO  UiBS.  8SE) 
HARTLEY  v.  O'BRIEN. 
(8upreme  Court  of  Mississippi.     April  3,  1893.) 

TaOBTS— SCBSTITDTION  OF  TRUSTEE— BaLB—RiOHTS 

OF  Purchaser. 
A  deed  conveying  land  to  T.,  as  trustee, 
to  secure  a  debt  owed  G.  by  the  grantor,  con- 
tained a  power  of  sale  if  default  should  be 
made  u  payment  of  the  debt  secured,  and  pro- 
vided for  the  appointment  by  G.  of  another 
trustee  in  case  T.  refused  or  was  unable  to  act. 
held,  tliat  the  power  of  appointing  a  substitute 
trustee,  being  personal  to  O..  could  not  be  dele- 
gated to  another,  and  hence  a  sale  made,  on 
default  of  the  payment  of  the  debt,  by  a  trustee 
appointed  by  G.'s  agent,  conferred  no  title  on 
the  purchaser. 

Appeal  from  chancery  court,  C2uitman 
county;  W.  R.  Trigg,  Chancellor. 

Bill  in  equity  by  Susan  H.  Hartley  against 
Mary  O'Brien  to  remove  a  cloud  from  plain- 
tiff's title  to  a  certain  piece  of  land.  From  a 
decree  for  defendant,  entered  upon  an  order 
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sustaining  a  demorrer  to  the  bill,  plaintiff  ap- 
peals.   Affirmed. 

Maty  O'Brien  and  her  husband,  James 
O'Brien,  conveyed  the  land  In  controversy, 
by  a  deed  of  trust,  to  M.  Gavin  &  Co.,  to  se- 
cure a  debt  of  1411.80.  Default  was  made  In 
the  payment  of  the  debt,  and  the  land  was 
sold  by  a  substituted  trustee,  appointed  by 
J.  S.  Montgomery,  agent  of  Gavin  &  Co.,  and 
bought  in  by  M.  Gavin  &  Co.  Oavln  &  Co. 
afterwards  sold  the  land  to  said  J.  S.  Mont- 
gomery, who  sold  it  to  complainant,  Mrs. 
Susan  H.  Hartley.  James  O'Brien  died,  leav- 
ing his  wife,  Mary  O'Brien,  his  sole  heir,  and 
in  possession  of  the  land,  who  refused  to 
surrender  possession  of  same.  Mrs.  Hartley 
then  filed  this  bill  in  chancery,  alleging  that 
She  had  a  valid  title  to  the  land,  and  that 
Mrs.  O'Brien  made  some  sort  of  rlwiifi  to  said 
land,  which  was  a  cloud  on  her  title,  praying 
a  decree  confirming  her  title,  and  removing 
clouds  from  same,  and  for  a  writ  of  assist- 
ance to  put  her  in  possession.  Defendant  de- 
murred to  this  bUl,  and  the  demurrer  was 
sustained  by  the  court,  and  Mrs.  Hartley, 
complainant,  appealed. 

F.  A.  Montgomery,  for  appellant  F.  M. 
Bamblett,  for  appellee. 

COOPER,  J.  The  decree  of  the  chancellor 
must  be  affirmed,  for  the  reason  that  the 
complainant  is  not  shown  to  have  either  a 
legal  or  equitable  title  to  the  lands  in  contro- 
versy. On  the  18th  day  of  March,  1891,  the 
app^ee  and  her  husband  executed  a  convey- 
ance of  the  land  to  one  W.  S.  Turner  as  trus- 
tee to  secure  a  debt  tiiereln  described,  to  M. 
Gavin  &  Co.  The  deed  contained  a  power  of 
sale  If  default  should  be  made  In  the  pay- 
ment of  the  debt  secured,  and  also  a  provi- 
sion that  if  the  trustee  should  die,  or  become 
unable  or  refuse  to  execute  the  trust,  then 
M.  Gavin  &  Co.  should  have  power  to  ap- 
point another  trustee,  who  should  liave  the 
same  power  as  the  said  Turner.  Default 
was  made  by  the  grantors,  whereupon  Tur- 
ner, the  trustee,  advertised  the  lands  for  sale 
under  the  provisions  of  the  deed,  but  failed 
to  appear  to  make  the  sale,  whereupon  Jolui 
A.  Cooper  was  appointed  as  substituted  trus- 
tee by  one  J.  S.  Montgomery,  professing  to 
act  as  the  agent  and  attorney  in  fact  of  M. 
Gavin  &  Co.  Cooper  proceeded  to  make  the 
sale,  and  the  lands  were  bid  In  by  or 
for  M.  Gavin  &  Co.,  who  received  a  con- 
veyance thereof  from  said  Cooper,  and 
afterwards  conveyed  tlie  lands  to  Mont- 
gomery, who  conveyed  them  to  complain- 
ant It  thus  ^pears  that  tlie  title  as- 
serted by  complainant  rests  upon  the  con- 
veyance from  Cooper,  the  person  attempted 
to  be  appointed  by  Montgomery  as  trustee, 
under  the  poww  of  appointment  contained 
in  the  deed  of  trust  The  appointment  of 
Cooper  by  Montgomery  was  a  nullity,  and 
conferred  no  power  on  him  to  make  the  sale 
Of  the  land.   The  power  conferred  on  Gavin 


&  Co.  by  the  grantors  In  flie  d«ed  of  trust 
was  In  the  nature  of  a  trust  and,  it  is  well 
settled,  is  personal  to  the  donee,  and  cannot 
be  delegated  to  another.  "Delegatus  non  po- 
test delegare."  1  Perry,  Trusts,  H  294-511; 
Sugd.  Powers,  266;  Clark  v.  Wilson,  63  Miss. 
U9;  Bonner  v.  Lesslley,  61  Miss.  392. 
Decree  affirmed. 

(70   Hiss.   SS9) 
JTIKST  NAT.  BANK  OF  GREBNVHJiB 
et  al.  V.  MONTGOMERY. 
(ISapreme  Court  of  MUsiasippi.     May  1,  1883.) 
Tbover— Sdfficijsnct  op  Evidbsob. 
In  trover  to  recover  a  stock  of  goods, 
snch   as  are  usually  kept  by  a  conntry  mer- 
chant it  appeared  tnat  only  a  part  of  the  stock 
was  converted.     The  evidence  failed  to  show 
the  quantity  and  characttt  of  the  converted 
articles,  or  the  value  of  any  one  of  them,  or  to 
suggest  the  class  to  which  they,  or  any  one  of 
them,  belonged.     Held,  that  the  direction  of  a 
verdict  for  defendant  was  proper. 

Appeal  from  circuit  court  Sunflower  coun- 
ty;  R.  W.  Williamson,  Judge. 

Trover  by  the  First-  National  Bank  of 
Greenville  and  another  against  H.  M.  Mont- 
gomery. From  a  Judgment  for  defendant 
entered  on  a  verdict  directed  by  the  court 
plalntUCs  appeal.    Affirmed. 

Rucks  &  Dunbar,  a  firm  doing  business 
in  Bairds,  Miss.,  became  Indebted  to  the 
First  National  Bank  of  Greenville  and  the 
Merchants'  &  Planters'  Bank  of  Greenville 
to  a  considerable  amount  and,  being  in  fall- 
ing circumstances,  sold  to  the  two  banks 
their  entire  stock  of  goods  at  Bairds,  in  Sun- 
flower county.  The  goods  invMitoried  some 
over  $1,900  at  the  time  the  sale  was  made. 
The  goods  were  placed  in  charge  of  one  Hill 
when  they  were  purchased  by  the  two  banks. 
Hill  remained  In  possession  a  few  days,  sdl- 
ing  $30  or  $40  worth  of  goods,  which  he  paid 
or&c  to  James  B.  Negus,  president  of  the 
First  National  Bank,  who  had  charge  of  the 
goods.  Hill  went  to  Greenville,  and  in- 
formed Negus  that  he  could  not  attend  to 
the  business  any  longer.  Hill  says  that 
when  in  Greenville,  Negus  asked  him  to 
name  some  suitable  person  to  take  charge  of 
the  store,  and  he  suggested  one  Whitehead, 
to  which  Negus  agreed,  and  asked  him  to 
turn  over  the  goods  to  Whitehead,  and  say 
to  blm  to  sell  the  goods  little  by  little.  Ne- 
gus says  he  did  not  tell  Hill  to  turn  over  the 
goods  to  Whitehead,  but  asked  him  to  come 
back  later,  when  he  would  Inform  him  what 
to  do.  Hill  turned  the  goods  over  to  White- 
head, and  gave  him  the  keys  to  the  store. 
Whitehead  said  Hill  told  him  they  belonged 
to  the  banks,  and  he  wanted  them  sold  out 
Whitehead  took  charge  of  the  goods,  and 
sold  them  out  in  three  or  four  days,  realizing 
for  the  entire  stock  $276.  These  goods  were 
sold  to  various  parties.  Among  them  was 
defendant  Montgomery.  Appellants  brought 
this  action  of  trover  against  appellee,  Mont- 
gomery, filing  the  following  declaration: 
"Tbe  First  National  Bank  of  GreenviHe,  a 
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eorporation  created  tmder  the  laws  of  the 
United  States  of  America,  and  domiciled  at 
6reeii'vl]le,Mlas.,and  the  Merchants  &  Plant- 
ers' Bank  of  OreenTllle,  Miss.,  a  corpora- 
tion chartered  under  the  laws  of  the 
state  of  Mississippi,  and  domiciled  at  Green- 
ville, Miss.,  by  attorney,  complain  of  H. 
M.  Montgomery,  defendant  in  an  action 
of  trespass  on  Uie  case,  for  that  whereas  tb.e 
said  plaintiffs  heretofore,  to  wit,  on  the  Ist 
day  of  March,  1890,  were  lawfully  seised  and 
possessed  of  certain  goods  and  chattels,  to 
wit,  a  large  amount  of  merchandise,  consist- 
ing of  clothes,  boots,  shoes,  liats,  caps,  pants, 
shirts,  coats,  calico,  towels,  linens,  cotton 
goods,  meats,  canned  goods,  canned  meats, 
canned  fmlts,  floor,  com,  molasses,  meal, 
sngar,  candies,  and  sondry  other  tilings  and 
arUdes  nsnally  kept  In  a  general  merclian- 
dlse  business  in  a  small  town,  an  exact  mem- 
orandnm  of  which  plaintiffs  hare  not,  and 
cannot  file  herewith,  the  said  stock  of  goods 
being  an  of  the  goods,  wares,  and  merdian- 
dise  owned  by  plaintiffs  in  the  town  of 
Balrds,  In  the  coimty  of  Sunflower,  state  of 
Hlssissippi,  and  being  In  tliat  certain  store- 
hoose  then  occupied  by  plaintiffs,  said  store- 
house being  the  one  owned  by  Hardensen  & 
Bros.,  ot  the  value  of  $2,500,  and  plaintlfls 
being  so  possessed,  to  wit,  on  the  day  and 
year  aforesaid,  casually  lost  said  goods  out 
of  their  possession,  and  the  same  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  came 
to  the  possession  of  the  said  defendant  by 
finding,  yet  the  said  defendant,  well  know- 
ing the  said  goods  and  chattels  to  belong  to 
the  said  plaintlfCst  and  to  be  the  property  of 
the  said  plaintiffs,  but  Intending  to  fraudu- 
lently deceive  and  defraud  said  plaintiffs  In 
thdr  b^ialf,  has  not  yet  delivered  the  said 
goods  and  chattels,  or  any  part  thereof,  to 
said  plaintiffs,  or  either  of  them,  though  often 
requested  so  to  do,  but  has  hitherto  wholly 
refused,  and  still  refuses,  and  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  convert- 
ed and  disposed  of  said  goods  and  chattels 
to  defendant's  own  ose^  to  the  plaintiffs' 
damage  in  the  sum  of  |3,000,  wherefore  they 
bring  this  suit,"  etc.  To  this  declaration, 
Montgomery  filed  a  plea  of  not  guilty.  Be- 
fore the  trial,  plaintiffs  filed  a  petition  pray- 
ing discovery  of  the  defendant  of  what  goods 
he  had  gotten.  Montgomery  answered  the 
petition,  alleging  that  he  had  purchased  some 
of  plaintiffs'  goods  from  one  of  their  agents, 
but  could  not  remember  the  articles  pur- 
chased, nor  the  price.  The  court  gave  a  per- 
emptory Instruction  to  find  for  the  defend- 
ant The  Jury  foimd  accordingly,  and  judg- 
ment was  entered  for  the  defendant 

Jayne  &  Watson  and  A.  O.  Paxton.  for  ap- 
pellanta  Calhoun  &  Green  and  T.  R.  Balrd, 
for  appellee. 

COOPER,  J.  The  insuperable  obstacle  to 
a  recovery  by  the  plaintiffs  in  this  action  is 
the  want  of  identiflcatlon,  by  the  evidence, 
of  the  goods-  of  the  plaintiffs  which  came  to 


the  hands  of  the  defendant,  and  were  by  him 
converted.  Not  only  does  the  evidence  fail 
to  show  the  quantity  and  character  of  the 
several  articles,  or  the  value  of  any  one  of 
them,  but  it  also  falls  to  suggest  the  class  to 
whl(di  they,  or  any  of  them,  belong.  The 
whole  proof  is  that,  out  of  a  stock  of  goods 
such  as  are  usually  kept  by  a  country  mer- 
chant, the  defendant  got  goods,  of  some  sort, 
of  about  tlie  value  of  $175.  This,  we  think, 
is  too  Indefinite  to  warrant  a  recovery  in  this 
action.  The  plaintiffs  counted  for  the  entire 
stock  of  goods  situated  in  their  storehouse  in 
the  town  of  Balrds.  It  may  be  conceded,  for 
the  pui'poses  of  this  examination,  that  the 
description  of  the  property  woidd  have  been 
sufficient  to  support  a  verdict,  \t  the  evi- 
dence had  shown  a  conversion  of  the  whole 
stock  by  the  defendant,  or  that  there  was 
any  concerted  action  between  him  and 
Whitehead,  by  whom,  according  to  the  evi- 
dence of  the  plaintiffs,  the  entire  stock  was- 
converted.  In  Edgerly  v.  Emerson,  23  N.  H. 
555,  a  very  similar  description  was  held  In- 
sufficient, even  after  verdict,  and  the  Judg- 
ment was  arrested.  But  if  the  description 
should  be  held  sufficient,  as  applied  to  the 
whole  stodE,  the  difficulty  of  the  plaintiffs' 
situation  is  not  obviated,  for  the  evidence 
tends  only  to  show  the  conversion  of  some 
indefinite  quantity  of  goods,  of  an  uncertain 
character,  worth  about  $175.  It  is  thus  the 
same  particularity  of  description  of  the  prop- 
erty is  not  now  required  as  formerly,  and 
that  less  is  necessary  in  detinue  or  replevin, 
in  which  the  specific  thing  is  sought  to  be  re- 
covered. But  though  the  action  of  trover  is 
now  considered  as  one  for  damages,  and 
greater  liberality  prevails  in  relation  to  the 
description  of  the  property,  it  is  yet  neces- 
sary that  the  res  for  the  conversion  of  which 
the  action  is  brought  should  be,  at  least  gen- 
erally, described  in  the  declaration,  and  Iden- 
tified by  the  evidence.  It  has  be^i  held  that 
trover  for  "400  ends  of  deal  boards"  was  a 
sufficient  description,  because  the  words  had 
a  known  meaning  to  the  trade,  and  so  for 
"two  packs  of  flax  and  two  of  hemp,"  with- 
out setting  out  the  weight  or  quantity,  and 
for  "three  ricks  or  stacks  of  straw,"  without 
alleging  the  quantity  in  each,  and  for  "six 
parcels  of  lead,"  and  for  "a  library  of 
books,"  without  expressing  what  the  boolu 
were.  Taylor  v.  Wells,  2  Saimd.  74,  and 
note.  But  in  all  these  cases  the  nature  of  the 
articles  taken  Is  at  least  generally  given. 
The  evidence  here  tends  only  to  shovr  that 
personal  property,  of  some  character,  such  as 
would  be  found  In  a  mercantile  establish- 
ment, of  the  value  of  $175,  was  taken  and 
converted  by  the  defendant  We  have  been 
able  to  find  no  precedent  which  would  sup- 
port a  verdict  on  this  evidence  in  an  action 
of  trover,  and  the  Judgment  of  the  court 
most  be  affirmed. 

CAMPBELL,  X,  being  disqualified  by  rea- 
son of  interest,  takes  no  part  in  this  decision. 
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HIRSCH. 

(Supreme  Court  of  MississippL    Oct.  Term, 

1891.) 

Railroads— Cbk  of  .Tkack  at  Station— Imputbd 
Neoliqencb— Children. 

1.  The  neceasitj  of  passing  over  seTeral 
tracks  to  reach  a  station  from  the  bnsineag 
portion  of  a  town,  taken  with  the  fact  that  no 
crossings  are  provided,  must  be  regarded  as  an 
invitation  to  use  such  traclis. 

2.  In  an  action  against  a  railroad  for  per- 
sonal injuries  to  two  girls,  aged  7  and  14,  ac- 
companied by  an  older  person,  an  instruction 
imputing  to  both  the  negligence  of  such  person 
Is  improper;  the  older  gfrl  being  at  an  age 
where  some  capacity,  at  least,  is  presumed. 

Appeal  from  circuit  oourt,  Washlngtcm 
oounty;  R.  W.  WlUlamsmi,  Judge. 

Actlan  by  Mrs.  Henrietta  Hlradh  against 
the  LoulavUle,  New  Orieans  &  Texas  Rail- 
way Company  to  recover  for  the  death  of 
her  7  year  old  daughter,  and  injuries  to  her 
14  year  old  daughter,  both  of  whom  were 
struck  and  run  over  by  a  train  at  the  town 
of  Lelond.  The  suit  was  for  loss  of  serrloes 
of  the  two  sisters,  medical  bill,  funeral  ez- 
penaee,  etc.  Defendant  pleaded  the  general 
issue,  and  gave  notfoe  that  it  would  prove 
contributory  negligence  on  the  part  of  the 
children,  and  also  on  the  part  of  the  persons 
who  were  at  the  time  in  charge  of  the  chU- 
6iea.  The  town  of  Leland  is  situated  on 
tiie  east  side  of  the  defendant's  tracks,  and 
the  depot  building,  containing  a  waiting 
room  for  passengers,  and  a  ticket  office,  is 
on  the  west  side.  Between  the  main  bud- 
ness  street  of  the  town  and  the  depot  there 
are  four  railroad  tracks,— one  main  line  and 
three  switches,— running  parallel  for  some 
distance  north  and  south.  The  diopkeepers 
of  the  town  had  constructed  several  plank 
walks  across  the  street  that  run  parallel  with 
tbe  tracks,  and  these  walks  were  generally 
used  by  the  public  in  going  to  and  from  the 
depot  Ttie  tracks  in  the  vicinity  of  the  de- 
pot were  made  level  by  being  filled  with  cin- 
ders. The  company  kept  up  a  crossing  sev- 
eral hundred  feet  north  of  the  depot,  but 
there  was  no  crossing  near  the  depot  build- 
ing, where  people  generally  crossed  the 
tracks.  The  children  were  in  charge  of  Hen- 
ry Dreyfus  and  his  wife,  and  a  Hr.  Kaufl- 
mon  was  with  them.  They  had  been  on  a 
visit  to  Mr.  and  Mrs.  Dreyfus,  and  were  re- 
turning to  their  home  in  Oreenville.  Th^ 
left  the  business  part  of  the  town  a  short 
while  before  10  o'clock  at  night  to  go  to 
the  d^tot,  a  few  minutes  before  the  time 
for  the  train  to  leave  for  Greenville.  They 
went  to  one  of  the  crosstngs,  which  was 
blocked  by  a  freight  train  standing  on  <Hie 
of  the  tracks.  Evidence  for  the  defendant 
showed  that  there  was  an  opening  made  by 
the  freight  train  at  the  crosedng  north  of  the 
depot  The  children,  and  those  virlth  them, 
went  south  to  get  around  the  freight  train, 
thinking  that  was  the  nearest  and  best  way 
around.   It  being  a  dark  night,  they  could 


not  see  the  north  &a&  of  the  train,  nor  the 
opening  made  at  the  crossing.  The  two  chil- 
dren were  immediately  in  front  of  Mr.  and 
Mrs.  Dreyfus,  and  Mr.  Kauffman  was  near 
them.  As  they  passed  in  front  of  the  oi- 
gine,  it  was  blowing  off  steam,  and  the  evi- 
dence tends  to  show  it  started  to  move. 
They  passed  the  engine  hurriedly,  making  no 
stop,  an^  the  two  children  collided  with  a 
passenger  train  which  was  at  the  time  back- 
ing on  a  track  east  of  the  freight  train.  The 
younger  girt  died  from  the  injuries  received, 
and  the  other  one  was  seriously  injured.  De- 
fendant asked  the  following  instructicm, 
mentioned  in  the  opinion  of  the  court  as 
the  fourteenth,  which  was  refused:  "Tlie 
court  instructs  the  jury  that  if  Henry  Drey- 
fus had  charge  of  the  children  for  whose  in- 
juries this  suit  is  brought  and,  in  atdeavor- 
Ing  to  reach  the  depot  of  the  defendant  from 
the  town  of  Leland,  he  hurried  In  front  of  a 
freight  engine  of  defendant  standing  upon 
one  of  Its  tra<^  and  knowing  that  there 
were  other  traoks  betwe^i  the  track  upoa 
which  the  said  freight  engine  was  standing 
and  the  depot  and  that  trains  of  the  def  aid- 
ant were  liable  to  be  passing  backward  and 
forward  upon  said  other  track,— without 
stopping  to  look  or  listen  tor  saeii  trains,  he 
allowed  the  children  to  go  ap<m  4he  track  of 
the  defendant  where  they  were  struck  by  a 
train,— they  will  find  for  the  defendant" 
There  was  a  Terdict  for  plaiutUF  for  |7,500, 
but  this  was  thought  to  be  excessive  by  the 
court  and  a  remittitur  of  $5,700  was  entered, 
and  a  judgment  given  for  $1,800.  Defendant 
appeals.    AfOrmed. 

J.  B.  Harris,  for  appellant    Campbell  & 
Starling,  for  appellee. 

WOODS,  X   The  death  of  one  of  appd.- 

lee's  children,  and  the  serious  dlsablemmt  of 
the  other,  resulted  from  their  being  run 
over  by  a  backing  train  of  appellant  There 
is  no  controversy  touching  this  fact  The 
negligence  of  the  appellant  Is  thus  made  out 
prima  fade,  and  it  becomes  its  duty  to  re- 
lieve itself  of  the  burden  of  llabllltsr  by 
showing  circumstances  of  justification  or  ex- 
cuse. As  matter  of  fact  the  jury  which  tried 
the  Issue  below  found  that  appellant's  evi- 
dence did  not  absolve  the  defendant  corpo- 
ration from  liability,  and  a  careful  and  pro- 
tracted examination  of  all  the  testimony  In 
the  record  leaves  us  unable  to  declare  that 
the  verdict  is  unsupported  by  the  evidence^ 
In  our  opinion  the  children  were  not  tres- 
passers on  appellant's  premises  at  the  tinne 
of  the  occurrence  of  the  wretched  catastro- 
phe. They  were  not  on  appellant's  grounds 
by  mere  permission,  only.  The  location  of 
the  depot,  with  its  waiting  room  and  ticket 
office;  the  place  at  which  the  trains  uni- 
formly were  stopped  to  receive  and  disem- 
bark all  passengers,  (white  persons;)  the  ne- 
cessity of  crossing  the  grounds  and  tracks  of 
appellant  by  passaigers  taking  or  leaving  its 
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cars  at  Leland,  owtng  to  the  location  of  the 
station  house,  and  the  laying  ont  of  the  main 
Une  and  side  tracks  of  appellant's  railway  at 
that  place,  at  or  near  the  i>olat  of  Its  depot; 
the  fact  that  no  crossing,  other  than  the 
space  in  front  of  the  station  honse,  and  be- 
tween It  and  the  contlgnona  town,  had  been 
prepared  for,  or  was  used  by,  either  the  rail- 
road officials  and  servants  or  the  general 
pnbllc,  for  pedestrians,  in  passing  to  and  fro 
between  the  railway  station  house  and  the 
town  adjacent,— in  a  word,  the  location,  Jay- 
out,  and  surroundings  of  the  station  house 
and  tracks  must  be  regarded  as  an  invlta- 
tion  to  the  public  to  approach  and  depart 
from  the  depot  over  and  across  the  short, 
smooth,  and  convenient  space  lying  between 
the  railway  offices  and  the  business  street  of 
the  town.  It  ia  true  some  of  the  witnesses 
state  that  the  only  pnbllc  crossings  at  Le- 
land are  two,  via.  one  beyond  Deer  creek 
from  the  town  and  the  depot,  (whose  men- 
tion even.  In  this  case,  scans  idle,)  and  an- 
other about  600  feet  northwardly  from  the 
station  honse  and  hotel  In  which  the  ticket 
office  and  waiting  room  were  kept,  at  the 
point  doiominated  the  "Fifth  Street  Cross- 
ing." Whether  any  crossing  for  persons  on 
foot  was  to  be  found  where  Fifth  street 
crossing  was  intersected  by  the  railway 
tracks  seems  doubtful,  to  say  the  least.  That 
a  foot  walk  had  been  prepared  by  the  de- 
fendant coriKtratlon  on  the  west  of  this 
crossing,  designed  to  be  used  by  persons 
passing  from  the  crossing,  or  the  company's 
warehouse  near  the  crossing,  to  the  depot 
immediately  across  the  tracks  from  the  busi- 
ness part  of  the  town.  Is  shown  by  the  evi- 
dence of  one  witness;  but  that  this  was 
known  to  the  public,  or  any  part  of  It,  de- 
Oxiag  to  embark  upon  or  disembark  from 
trains  of  appellant,  does  not  appear,  nor  is 
there  any  evidence  showing  that  any  human 
being,  railway  servant,  or  stranger  ever  used 
said  prepared  walk  on  the  west  of  the 
tracks  in  passing  from  Leland  to  the  station 
honse  of  appellant  It  is  safe  to  say  that  no 
passenger,  stranger  to  Leland  and  the  rail- 
way buildings  and  lay-out  of  tracks,  on  dis- 
embarking at  the  station  house  at  that  point, 
either  by  day  or  by  night,  and  particularly 
by  night,  would  have  walked  up  northward- 
ly for  600  feet  on  the  west  side  of  the  lines 
to  the  Fifth  street  crossing,  and  there  have 
walked  over  the  tracks,  and  then  have 
turned  southwardly,  and  walked  back  600 
feet  to  the  town,  when  the  absence  of  all 
beaten  and  defined  walks  leading  to  the 
town  from  the  depot  Invited  him  to  use  the 
smooth,  convenient,  cindered  ground  over 
which  the  line  ran.  Immediately  In  front  of 
the  depot,  and  beyond  which,  in  immedi- 
ate reach  and  view,  lay  the  town. 

So  inviting  passengers  to  approach  its  depot 
In  this  town,  the  appellant  was  under  strong 
obligation  to  exercise  the  utmost  care  and 
cantlon  In  the  movement  of  its  trains  and  the 
handling  of  its  cars,  so  as  to  prevent  Injuries 


to  persons  going  to  or  from  Its  offices.  Did 
It  exercise  the  utmost  care  and  cantlon  in 
moving  Its  trains  at  the  time  when  the 
Injuries  complained  of  were  inflicted?  The 
Jury  has  found  that  it  did  not,  and  the  facts 
are  not  so  clearly  and  strongly  in  conflict 
with  this  finding  as  to  Justify  a  reversal  by 
us.  That  the  injuries  were  infficted  by  the 
train  of  appellant  Is  confessedly  shown,  and 
prima  facie  its  negligence  is  Uiereby  made 
out  Is  the  evidence  clear  and  convincing 
that  the  Injuries  were  infficted  under  circum- 
stances of  excuse  or  Justification,  whereby 
the  appellant  is  absolved  of  wrong?  We  are 
not  warranted  in  so  affirming.  The  harrow- 
ing accident  occurred  in  a  second,  almost  In 
the  twinkling  .of  an  eye,  as  appellant's  coun- 
sel graphically  characterize  the  time,  and 
every  incident  connected  with  or  accompany- 
ing  it  transpired  In  a  moment  or  two,  at  the 
outside.  The  night  was  dark,  and  the  sur- 
roundings unfavorable  for  exact  observation 
or  minute  examination.  As  to  the  occur- 
rence and  Its  attendant  circumstances,  there 
Is,  as  was  to  have  been  expected,  even  from 
persons  altogether  tmthful  and  trustworthy, 
much  seeming,  and  some  real,  contradiction. 
The  theory  of  the  appellee  was  that  the  chil- 
dren were  passing  around  a  motionless  train, 
and  when  on  the  track,  in  front  of  It  the 
same  was  suddenly  put  In  motion,  and  steam 
was  blown  oS,  and  that  In  escaping  this 
threatened  danger,  caused  by  appellant's 
servants,  the  children,  In  their  alarm  and 
confusion,  blinded  by  the  glare  of  the  head- 
light of  the  train  thus  suddenly  put  In  mo- 
tion, and  their  vision  and  hearing  obstructed 
and  impaired  by  the  steam  being  blown  off 
by  this  engine,  were  caused  to  come  into  con- 
tact with  another  train,  backing  down  upon 
another  track,  which  had  been  hidden  from 
them  by  a  long  train  of  cars,  whose  engine 
they  bad  undertaken  to  pass  around.  The 
theory  of  the  appellant  was  that  the  chil- 
dren unnecessarily  rushed  around  a  motion- 
less eni^e,  and,  without  using  any  precau- 
ttoa,  recklessly  ran  upon  another  train,  being 
cautiously,  and  In  the  usual  manner,  moved 
upon  another  track.  There  is  evidence  to 
support  each  of  these  theories,  and  the  Jury 
might  properly  have  found  the  ftictB  as  con- 
tended for  hy  either  party;  but  having 
found  as  the  Jury  did,  the  question  is  not 
whether  we  would  have  so  found,  but  wheth- 
er such  finding  can  be  said  to  rest  on  evi- 
dence. 

It  is  contended,  farther,  that  the  trial  court 
erred  In  its  action  upon  the  Instructions 
asked  by  appellant,  and  refused.  We  might 
content  ourselves  by  saying  that  the  Instruc- 
tions given  for  appellant  folly  stated  the  law 
for  defendant  below,  and  that  those  refused 
were  properly  withheld  from  the  Jury.  We 
think  It  proper  to  consider  the  action  of  the 
court  in  refusing  appellant's  fourteenth  In- 
struction, however,  and  to  show  the  cor- 
rectness of  such  action.  The  Instruction 
wholly  excludes  from  the  mind  of  the  Jury 
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the  dement  at  the  respondbfllty  of  the  two 
rhlldren,  and  of  the  reciprocal  rights  and 
duties  of  them  and  the  railroad  company. 
The  elder  child  had  preBumptlvely  arrived 
at  the  age  when  discretion  is  usoally  exer- 
cised, thongh  not  In  perfect  degree.  She,  at 
any  rate,  was  no  longer  an  Infant  in  leading 
strings,  nor  a  minor  of  snch  tender  years  as 
to  preclude  discretion  on  her  part,  and  ac- 
countability and  responsibUity  proportionate 
to  her  discretion.  Where  the  child  is  not 
wholly  irresponsible,  the  capacity  and  expe- 
rience of  such  child  are  to  be  considered;  and 
whether,  In  the  particular  case,  the  injured 
minor  exercised  the  care  and  caution  usually 
looked  for  In  other  children,  of  like  age  and 
capacity  with  the  one  complaining,  is  a  ques- 
tion for  the  Jury's  determination.  The  whol- 
ly Irresponsible  Infant  has  Imputed  to  it, 
without  limit  or  qualification,  the  conduct 
of  the  parent,  or  other  person  standing  In 
loco  parentis,  but  this  is  not  the  rule  of  rea- 
aon.  or  law  in  case  of  a  child  who  has  arrived 
at  an  age  where  capacity  and  discretion  are 
presumed.  The  supposed  negligence  of  Hen- 
ry Dreyfus  is  Imputed  bodily  to  both  chil- 
dren, and  any  consideration  of  their  capacity, 
experience,  and  discretion  is  excluded  from 
the  Jury.  The  knowledge  of  Henry  Dreyfus 
as  to  the  situation  of  the  depot  at  Leiand, 
the  lay-out  of  the  tracks,  and  the  movement 
of  trains  Is  imputed,  in  its  entirety,  to  tiie 
children.  The  absolute  imputation  of  the 
negligence  of  Dreyfus  was  improper,  and  the 
instruction  was  erroneous,  to  the  extent  in- 
dicated.  Afflrmed. 


(6>   Mlu.   IW) 

ALABAMA   ft  V.  RY.  CO.  T.  HANES. 

(Supreme  Court  of  Mississippi.     Oct  1881.) 

Acvioir  AOAinsT  Common  Gabbier  —  PLBADixa 

AND  Fboov— Variancb— Spboiai,  Damaobs. 

1.  In  an  action  against  a  common  carrier 
for  "willfnlly,  negligently,  and  wrongfully" 
failing  to  stop  its  trains  at  a  certain  station, 
and  compelling  plaintiff  to  leave  the  train  and 
walk  back,  iniere  the  evidence  showed  negli- 
gence only,  it  was  proper  to  treat  the  averment 
of  wlUfuIness  as  surplusage,  and  to  overrule  a 
motion  to  ezdnde  the  evidence  for  variance. 

2.  In  an  action  of  tort  against  a  common 
carrier  for  taking  plaintiff  beyond  his  destina- 
tion, and  compelling  him  to  walk  back,  the  dec- 
laration need  not  specifically  allege  special  dam* 
ages  in  order  to  entitle  plaintiff  to  recover  for 
them. 

Appeal  from  drcoit  conrt,  Warren  county; 
J.  D.  GUland,  Judge. 

This  Is  an  action  brought  by  John  W. 
Hanes  against  the  Alabama  &  Vlcksburg 
Railway  Company  for  damag^es.  The  decla- 
ration alleges  that  the  defendant  "willfully, 
negligently,  and  wrongfully  refused  to  stop 
the  train  at  Four-Mile  Bridge,  and  willfxilly 
and  wrongfully  refused  to  back  the  train 
to  the  station,  and  willfully  and  wrong- 
folly  compelled  him  to  leave  the  train, 
*  *  *  In  consequence  whereof  he  was  hurt, 
bruised,  and  suffered  great  discomfort  ha 
body  and  mind,  and  for  a  long  time  there- 


after made  dck,  and  caused  to  snfler,  to  bis 
damage  $5,000."  The  evidence  was  that 
plaintiff  took  passage  on  defendant's  train 
at  Vlcksburg,  and  paid  his  fare  to  Four-Mile 
Bridge,  a  flag  station  a  few  miles  from  Vlcks- 
burg. The  train  ran  by  the  station  some 
distance,— some  of  the  witnesses  say,  about 
a  mile;  others,  a  short  distance.  The  plain- 
tiff was  forced  to  walk  over  a  rough  and 
muddy  road,  on  a  cold  and  dark  night  In 
November,  In  order  to  get  home,  and  con- 
tracted a  severe  cold,  causing  inflammation 
of  the  throat,  and  injury  to  the  vocal  (K'gana, 
and  seriously  affecting  his  power  of  speecb. 
Other  injuries,  to  his  eyes  and  face,  were 
shown.  The  evidence  for  the  plaintiff  tended 
to  show  that  when  the  train  stopped,  and 
the  passengers  were  asslBted  to  get  off,  com- 
plaint was  made  that  they  were  not  at  the 
station,  and  the  conductor  said  the  station 
was  "Just  back  there,"  and  gave  the  signal 
to  start.  There  was  evidence  for  the  defend- 
ant that  the  conductor  attempted.  Ineffectu- 
ally, to  signal  the  engineer  to  stop,  and  that 
he  told  the  passengers,  as  they  were  getting 
off,  to  stay  in  the  oar,  and  they  would  bade 
the  train  to  the  station,  and  that  some  of  the 
party  said:  "Go  ahead.  We  are  all  rlgjit" 
The  defendant  moved  to  exclude  the  evi- 
dence of  plaintiff  (1)  because  the  declaration, 
which  was  in  tort,  averred  a  willful  and 
wrongful  refosal  and  negligent  failure  to 
stop  the  train,  a  willful  and  wrongful  refusal 
to  back  the  train,  and  a  willful  and  wrong- 
ful compulsion  of  plaintiff  to  alight,  whereas 
the  evidence  showed  no  Intentional  wrong 
In  reference  to  any  of  these  acts,  but,  at 
most,  only  negligence;  (2)  because  no  itemized 
bill  or  daim  of  damages  was  set  out  in  the 
declaration,  or  accompanied  It,  and  the 
special  damages  given  in  evidence  were  not 
recoverable.  This  motion  was  overruled. 
Plaintiff  recovered  a  verdict  and  Judgment 
for  $2,200,  and  defendant  appealed.  Af- 
firmed. 

Birchett  &  Shelton  and  Nugent  &  Mc\ra- 
lie,  for  appellant  L.  W.  Magruder  and 
Martin  Marshall,  f6r  appellee^ 

WOODS,  J.  mie  action  of  the  trial  court 
in  refusing  to  enterialn  the  appellant's  mo- 
tion to  exclude  all  the  evidence  offered  by 
appellee  was  not  erroneous.  The  motion 
Is  based  upon  the  idea  tha;t  tho  deidoratlon 
alleging  that  certain  wrongs,  set  out  In  that 
pleading,  were  done  wlUfuIIy,  and  the  evi- 
dence of  the  plaintiff  showing  that  they 
were  negligently  done,  at  the  worst,  there 
was  a  fatal  variance,  and  a  failure  to  sup- 
port the  complaint  by  competent  evidence. 
The  pleading  avened  wrongs  done  will- 
fully. The  evidence  tended  to  show  wrongs 
done  ncgligoiUy.  ^"he  supposed  wrongdoer 
was  a  common  carrier  of  passNigers,  oiw- 
Ing  certain  duties  to  the  public.  The  witMig- 
doing  averred  in  the  pleading  was  a  wlUfnl 
dUregsrd  of  some  of  these  public  duties. 
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The  ■wrongHoiag  whlcb  the  eridence  temded 
lu  show  was  a  negUgent  dlsrPKard  of  some 
of  these  pobUc  duties.  The  pleadhig  alleged 
a  particular  -wrong,  and  the  proof  showed, 
or  tended  to  show,  a  wrong  of  the  character 
referred  to  In  the  declaration,  but  of  a  les- 
ser degree.  Tbe  pleading  averred  negll- 
gf^nce,  and  more  than  mere  negligence.  Tbo 
evidence  showed  ueglig^ice  merely.  It  was 
alt(«ether  permissible  to  treat  the  aver- 
nients  of  willMIness  as  surplu-sage.  StiUdng 
out  that  part  of  the  complaint  charging 
wiUfnlness,  there  yet  remained  a  sufflcient 
declaration  for  wrongs  negligently  done. 
In  support  of  this  contenticn,  appellant'B 
counsel  refer  to  seTeral  decisions  on  tiila 
point  made  by  the  supreme  court  of  Alar 
bama.  The  Alabama  court.  In  the  very  re- 
cent case  of  Ballrood  Co.  t.  Winn,  93  Ala. 
aOS,  9  Sontb.  Bep.  609,  in  substance,  says 
that  this  question  was  decided  In  Johnat(«'s 
Case,  79  Ala.  436,  and  that  the  point,— the 
fatal  yarlance  betweoi  an  averment  of  a 
wlUfnl  act  and  the  evidence  of  a  negligent 
act, — ^though  somerwhat  technical,  having 
been  passed  upon  by  that  court.  It  will  not 
now  be  departed  frcm.  The  cases  of  Rail- 
road Go.  V.  BeU,  112  HL  360,  and  Railway 
Co.  v.  Coble,  113  IlL  115,  aJfford  no  reasona- 
ble support  for  the  view  contended  for  by 
couDseL  The  two  Illinois  obshs  are  to  the 
effect  that  where  plaintiff  has  alleged  a  par- 
ticular act  as  negligenitly  done,  and  uptm 
whlcb  the  right  of  action  is  founded,  he  wUl 
not  be  permitted  to  prove  another  act  neg- 
ligently done  as  the  ground  for  recovery. 
I*.  Is  apparent,  at  a  glance,  tnat  the  ques- 
tion passed  upon  by  the  supreme  court  of 
Illinois  in  both  the  cases  referred  to  was 
widely  different  from  ttie  one  involved  in 
this  contention,  llie  only  remaining  au- 
Thortty  cKed  by  counsel  is  2  Tbomp.  Neg. 
p.  1247.  In  this  reference  we  find  nothing 
to  aid  the  counsel's  contention.  On  the  con- 
trary, this  author  lays  It  down  that,  if  negli- 
gence is  sufficiently  averted,  furtnbr  allega- 
tions that  the  negligence  was  wlUful  may 
be  treated  as  mere  surplusage.  The  ac- 
tion complained  of  was  clearly  right,  and 
the  current  of  authcrity  in  support  of  it  is 
almost  unbroken.  1  Giiit  PL  389;  1  Hill. 
Torts,  123;  Panton  v.  Holland,  17  Johns. 
92;  McCord  ▼.  HIgJi,  24  Iowa,  336;  Taylor 
y.  Holman,  45  Mo.  371,  and  many  others. 

Hie  refusal  of  the  eighth  instruction  asked 
by  appellant  in  the  court  below  raises  the 
only  other  question  to  be  considered.  This 
refused  instruction  said  that,  >'the  declara- 
tion containing  no  spedflcatlons  of  the  na- 
ture and  kind  of  damage  claimed,  the  Jury 
can  only  allow  the  plaintiff  such  as  naturally 
and  proximately  arose  out  of  the  fact  that  be 
was  carried  beyond  his  station,  and  put  out, 
or  got  out,  at  the  point  shown  in  the  evi- 
dence. This  lamage  will  be  compensated 
ftor  by  allowing  a  sum  suiHclent,  In  the  esti- 
mation of  the  jury,  to  cover  the  inconven- 
ience of  having  to  walk  a  greater  distance 


to  his  house  than  he  would  bare  walked, 
hod  he  gotten  out  at  the  flag  station."  In 
support  of  this  assignment  of  error,  counsel 
insist  that  12ie  case  before  us  Is  one  in  which 
the  rules  applicable  in  suits  for  damages  for 
the  mere  breach  of  a  contract,  pure  and  sim- 
ple, are  to  be  invoked.  There  was  a  breach 
of  an  implied  contract  shown  on  the  part  of 
this  common  carrier  of  passengers,  but  was 
that  all?  Connected  with  this  breach  of  an 
implied  contract,  there  is  shown  a  negligent 
omission  to  discharge  a  duty  to  the  public  by 
the  carrier.  The  declaration  and  the  evi- 
dence are  for  a  tort  The  mistake  of  counsel 
arises  from  failure  to  bear  in  mind  the  dif- 
ference in  the  standards  for  assessing  dam- 
ages for  breaches  of  contracts,  merely,  and 
In  those  for  torts.  The  text  writer  cited  by 
counsel  as  holding  this  view  (1  Sutfa.  Dam. 
pp.  74-101)  certainly  states  the  law  as  coon- 
sel  quote  in  their  brief,  but  the  author  is 
treating  of  damages  for  breaches  of  con- 
tracts, pure  and  simple.  And  the  cose  of 
Hobbs  V.  BaUway  Co.,  L.  B.  10  Q.  B.  lU, 
supposed  by  counsel  to  be  dted  approvingly 
by  Sutherland,  is  dted  by  the  author  only  to 
be  criticised  and  condemned.  The  Bngllsh 
court,  in  that  case,  appears  to  have  held  to 
the  views  advanced  by  the  counsel  in  the 
case  in  hand,  but  the  view  receives  no  coun- 
tenance from  the  learned  author  referred  to 
above.  The  case  of  Murdock  v.  Railroad  Co., 
133  Mass.  15,  is  not  at  all  authority  for  coun- 
sel's contention.  Murdock,  the  plaintiff  in 
that  case,  brought  an  action  for  the  recovery 
of  damages  for  a  breach  of  contract  to  cany 
him  to  North  Adams.  He  sued  upon  his  con- 
tract of  carriage,  In  the  form  appropriate  to 
that  cause  of  action,  and  was  denied  a  re- 
covery for  wrongs  maintainable  only  in  an 
action  of  tort  The  distinction  is  clearly 
drawn  by  the  court  in  Its  opinion.  The  case 
of  "Walsh  V.  BaUway  Co.,  42  Wis.  23,  affords 
no  ground  for  the  contention  here  pressed  on 
us.  While  Walsh's  suit  was  for  the  failure 
of  the  defendant  corporation  to  cany  plain- 
tiff from  Watertown  to  Madison,  yet  the 
facts  disclosed  clearly  showed  only  a  br^udi 
of  a  special  contract;  and  the  action,  as  we 
think,  on  the  fa.cts,  was  properly  held  to  be 
an  action  upon  the  special  contract  and  not 
for  a  tort  The  facts  showed  a  special  con- 
tract for  a  Sunday  train,  and  a  breach  of 
that  contract  but  no  breach  of  the  common 
carrier's  general  duty  to  the  public;  the  rail- 
road company  not  running  passenger  trains 
on  Sunday  for  the  accommodation  of  the 
public,  nor  holding  itself  out  as  ready  to 
transport  passengers  on  that  day.  We  ap- 
prehend, however,  that  there  is  no  conflict 
in  authority  on  this  point  Wherever  there 
seems  conflict  It  will  be  found  to  arise  from 
a  failure  to  keep  in  mind  the  distinction  be- 
tween damages  for  a  breach  of  contract  pure 
and  simple,  and  damages  for  a  tort  The  re- 
fused Charge  8,  in  spirit  and  letter,  Is  in  con- 
flict with  the  settled  law  of  this  state.  See 
Railroad  Co.  T.  Mask,  64  Miss.  738,  2  South. 
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Bep.  300;  RaOroad  Oo.  v.  Scurr,  68  Miss. 
4»t;  KaUroad  Co.  t.  Kendrlck,  40  Miss.  374; 
Helm  T.  McCanghan,  32  Miss.  17. 

The  otber  ralings  of  the  court,  of  which 
complaint  Is  made,  appear  to  us  to  be  so 
clearly  right  as  to  demand  no  remark.  The 
Jury  has  passed  upon  all  the  facts  offered  In 
evidence,  and  has  determined  the  Issue  fit- 
Torably  to  the  appellee.  We  cannot  say  that 
the  jury  could  not,  on  the  evidence  offered, 
find  that  appellee's  loss  of  voice,  and  the 
chorea  which  dismally  afflicts  him,  ate  not 
the  natural,  probable,  or  direct  consequences 
of  the  wrong  which,  his  evidence  tended  to 
■how,  was  done  him.    Affirmed. 

(89  Miss.   870) 

SELX.E:C!K  «t  ml.  V.  POUiOOK  «t  aL 
(Supreme  Coort  of  MisaiaaippL     April,  1892.) 

AaSIONlCENT  FOB  TBE  BENBriT  OP  CBBDITOBS — 

VjlLiditt— Attornbtb'  Febs. 
A  deed  of  assignment  for  the  benefit  of 
creditors,  directing  the  payment  of  a  snm  to  a 
(peciiied  attorney,  not  only  for  drawing  the  In- 
strument, but  for  future  servicea  for  the  as- 
signors, In  defending  it,  if  necessary,  is  void. 

Appeal  £rom  chancery  cotirt,  Noxubee 
county;  T.  B.  Graham,  Chancellor. 

Bill  by  J.  Pollock  and  others  against  8el- 
leck  &  Bush  and  others  to  set  aside  a  mort- 
gage and  an  assignment  for  the  benefit  of 
creditors  on  the  ground  of  fraud.  Decree  for 
complainants,  and  defendants  appeal.  Af- 
firmed. 

On  December  11,  1890,  Selleck  &  Bush  ex- 
ecuted to  A.  C.  Bogle  a  mortgage  to  secure 
a  note  for  $1,500,  due  In  10  days,  on  their 
stock  of  general  merchandise,  in  the  town  of 
Macon.  On  the  same  day  liiey  executed  a 
general  voluntary  assignment  for  the  benefit 
of  creditors,  with  preferences,  the  first  pref- 
erence being  tills  note.  This  mortgage  waa 
filed  for  record  at  7:30  A.  M.  on  December 
12tb,  and  the  assignment  was  filed  at  8:30 
A.  M.  on  the  same  day.  J.  Pollock  and  otb- 
er creditors  filed  a  general  creditors'  bill  to 
set  aside  the  mortgage  and  assignment  on 
the  ground  that  they  were  one  and  the  same 
scheme  to  defrand  creditors,  and  that  the 
consideration  of  the  mortgage  was  a  fee  to 
A.  C  Bogle,  not  only  for  drawing  the  assign- 
ment but  for  defending  any  raits  that  might 
be  brought  against  the  assignors  and  their 
asslsnee.  The  asslgnora,  the  assignee,  and 
A.  C.  Bogle  answered  the  bill,  and  stated 
that  the  assignors  employed  said  Bogle  to 
draw  said  assignment,  and  to  defend  them 
tn  maintaining  it  against  any  charges  that 
might  be  brought  against  them  on  account 
of  sold  assignment,  and  they  expressly  con- 
tracted and  agreed  with  him  that  that  was 
the  foil  extent  to  which  he  was  to  represent 
them.  Selleck  testified  that  the  considera- 
tion of  the  $1,600  was  that  A.  O.  Bogle  was 
to  draw  the  assignment,  and  defoid  it,  and 
that  it  and  the  mortgage  were  made  about 
the  same  time,  the  mortgage  being  signed 
fliBt   Defendants   were   afterwards  permit- 


ted to  amend  their  answer  by  inserting  the 
foUowhig:  "That  the  fee  for  $1,500  was  for 
Bogle  to  advise  and  counsel  with  them  in 
regard  to  and  prepare  the  said  assignment 
for  them,  and  see  to  its  proper  legal  execn- 
tlML"  A.  O.  Bogle  testified  that  there  was 
no  nnderstanding  as  to  what  the  fee  was 
for,  bat  that  he  expected  to  defend  the  as- 
signment, and  that  he  thought  it  was  his  le- 
gal obligation,  and  that  he  filed  the  answers 
with  that  nnderstanding.  The  dumcellor 
held  tliat  the  provision  as  to  the  attorney's 
fee  rendered  the  assignment  fraudulent  as 
to  creditors,  vacated  the  assignment  and 
mortgage,  and  ordered  the  proceeds  distrib- 
uted among  tlie  complainants.  Defendants 
appealed. 

W.  H.  Bogle,  Bra  me  &  Alexander,  and 
A.  C.  Bogle,  for  appellants.  RUes  &  Rivea^ 
R.  C.  Beckett;  and  Orr  &  Dlnsmore,  for  ap> 
pelleea 

CAMPBESLL,  O.  J.  In  Martlson  t.  Jodd, 
5!)  Miss.  99,  we  held  that  a  dlTbctlon  in  the 
deed  of  assignment  to  pay  the  Just  ana 
proper  charge  of  counsel  for  services  about 
the  assignment  was  harmless  as  a  ground 
of  attack  on  It  In  the  same  case  it  was 
said  tha/t  a  stipulation  for  tho  payment  of 
counsel  fees,  which  the  assignors  might 
tliereafter  ttecome  liable  for  in  any  litiga- 
tion growing  out  of  the  assignment,  would 
avoid  It  The  distipctlon  is  between  coun- 
sel fees  for  services  in  making  and  main- 
taiiiJng  an  assignmeut,  which  may  be  pro- 
vided for  by  an  assignment,  by  including  a 
proper  fee  earned  by  services  rendered  in 
maidng  it,  and  by  expressly  authorizing  the 
doing  by  the  aseigaee  of  what  be  could  do 
U  nothing  was  contained  in  the  Instrument 
on  the  subject  Tho  provision  for  paying 
the  fee  earned  is  proper,  and  the  express 
authorization  to  the  assignee  to  employ  and 
pay  counsel  for  defending  the  assignment 
against  attack  In  the  courts  is  harmless, 
since  he  has  that  power  anyhow.  The 
clause  of  the  deed  of  assignment  in  that 
case  as  to  counsel  fees  was  of  doubtful  in- 
terpretation, and  the  doubt  was  resolved 
in  favor  of  the  validity  of  the  stipulation. 
In  the  present  case,  considering  the  instru- 
ment for  the  security  of  the  counsel  fees 
as  part  of  the  assignment  as  we  must,  we 
are  confronted  by  the  question  whether  a 
preferential  assigument  may  provide  for 
the  payment  of  counsel  fees,  to  a  fixed 
amount,  for,  services  to  be  rendered  in 
future  by  a  particular  attorney,  absolutely 
and  uncondltioaally,  whether  his  services 
are  necessary  w  not  The  most  favorable 
view  of  the  case,  for  the  validity  of  the  as- 
signment, presents  this  precise  question. 
The  instrument  is  assailed  as  providing  for 
the  payment  of  coucsel  for  futore  services 
to  the  asslgnora  personally.  It  is  defended 
on  the  ground  that  the  provision  for  counsel 
fees  bad  refareace  only  to  tlie  malwtHlnlng 
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of  the  ossignmiit,  and  this  Is  probably  tlie 
trae  view  of  the  facts.  Tbe  fee  was  not 
wtiolly  for  past  seivlces,  or  services  tlien 
completed.  It  bad  aotne  relation  to  tiie 
fntare.  Services  to  be  rendered  for  tiie  as- 
sizors In  maln-tfllning  tbe  assignment  con- 
stltnted  a  factor  in  maldng  up  the  amount 
of  the  fee.  How  large  an  element  this  was 
cannot  be  known,  but  It  is  indisputable  tiiat 
It  was  one.  The  $1,500  w&fe  not  for  what 
was  done  and  oonipleted  when  the  assign- 
ment was  drawn.  It  was  contemplated  that 
future  service  was  to  be  rendered,  and,  as 
It  was  uncertain  what  of  this  might  be  re- 
quired. It  was  eetimated  for,  and  liberal 
provision  was  made  for  contingencies.  This 
is,  no  doubt,  the  very  truth  of  the  case,  for 
on  no  other  theory  can  all  that  the  record 
contains  be  explained  creditably  to  the  per- 
Sbns  concerned.  We  are  satisfied  that  no 
mong  was  intended  by  any  of  the  parties, 
and  that  th^  did  only  what  they  thought 
was  proper  and  that  they  had  the  right  to 
du.  The  questiou  is,  did  they  have  the  right 
to  do  what  they  did?  By  the  provision  for 
payment  of  $1,500  for  counsel  fees  that 
sum  was  absolute  withdrawn  from  cred- 
itors, and  devoted  to  the  payment  of  the 
attorney.  It  was  to  be  paid  at  all  events, 
whether  he  was  called  on  for  any  future 
service  or  not  It  is  a  fixed  sum,  not  de- 
pendent on  any  part  of  It  being  earned 
hereafter,  and  payable  as  if  past  dn&  It 
caanot  be  said  thait  it  was  properly  paya- 
ble as  a  fee  for  past  services.  That  would 
nor  be  true,  and  the  parties  did  not  so  con- 
sider. It  must  be  regarded,  as  the  parties 
regarded  tt,  as  binding  the  attorney  to  ren- 
der any  future  service  whldi  might  be  re- 
quired, not  by  the  iissiguee,  (for  the  attor- 
ney told  him  he  was  n^  to  serve  him,)  but 
by  tiie  assignors,  in  case  any  question  was 
raised  as  to  their  honesty  and  good  faith 
la  the  transaction.  AssumiDg,  as  we  do, 
th.it  this  was  to  uphcdd  and  maintain  the 
assignment,  b7  vindicating  the  good  faith 
of  the  assignors,  and  thus  iniue  to  the  a»- 
Bfgnee,  whose  duty  It  was  to  d^end  the 
assignment,  and  whose  tide  depended  on 
the  good  faith  of  the  assignors,  we  must 
pronounce  the  sUpuIntion  inadmissible  and 
vicious,  to  the  extent  of  tniriilidating  the 
a&fdgnmeitt  It  is  the  dead  fly  In  the  (dnt^ 
ment,  tainting  and  destroying  the  whole. 
It  causes  this  otherwise  imobjnctionable  as- 
dgnmenit  to  fall  below  the  high  standard 
prescribed  by  the  courts  toe  transfers  of 
tiiis  kind. 

A  failing  debtor  may  devote  all  he  has  to 
pay  a  favored  creditor.  He  may  buy  prop- 
erty  from  one,  and,  before  paying  for  it, 
may  transfer  it  to  another,  and  prefer  him 
at  the  expense  of  the  wronged  credlttv, 
whom  he  owes  for  this  very  property.  A 
debtor  may  prefer  his  creditor  by  sdling 


property,  or  by  confessing  a  Judgment,  or  by 
giving  him  a  mortgage,  and  in  such  mort- 
gage he  may  stipulate  for  time,  and  for  re- 
tention of  possession  and  control  of  the 
mortgaged  property.  He  may  sell  all  he  has 
to  pay  his  wife,  and  then  devote  his  entire 
time  and  labor  to  her  service,  as  against 
creditors,  however  meritorious.  Great  In- 
dulgence is  shown  to  special  and  particular 
arrangements  whereby  a  debtor  secures  tils 
creditor,  but  when  one  undertakes  to  make 
an  assignment  for  the  benefit  of  creditors  a 
higher  standard  is  erected;  and  if  preferen- 
ces are  ventured  on.  In  this  form,  great 
strictness  prevails,— so  great  as  to  make  any 
such  attempt  extremely  hazardous,  as  the 
many  wrecks  stnewn  along  this  route  attest. 
It  is  like  the  garden  of  Eden,  where  all  was 
free  for  use,  except  one  tree,  eating  whose 
forbidden  fruit  was  attended  by  dire  calam- 
ity. It  seems  probable  tliat  the  Idea  of  the 
courts  as  to  general  assignments  for  credit- 
ors was  derived  from  the  dealing  with  the 
luckless  Ananias  and  Sapphira,  who,  having 
undertaken  to  sell  their  possessions,  and 
bring  the  proceeds  to  tbe  common  treasury, 
after  selling  their  laud,  reported  only  a  part, 
and  withheld  the  balance  of  the  money  re- 
ceived, with  terrible  results  to  both,  as  re- 
corded in  Acts,  T.  But  the  serious  conse- 
quences of  any  withholding  of  part,  or  other 
deviation  from  the  allowable  course  in  mak- 
ing an  asBigmnent,  Is  not  made  to  fall  on  the 
assignors,  as  tbe  punishment  of  their  liypoc- 
risy  did  on  Ananias  and  Sapphira;  but  it  is 
visited  on  innocent  creditors,  who,  for  some 
mere  error  of  Judgment  on  the  part  of  the 
drawer  of  the  assignment,  or  Inadvertence  it 
may  be,  or  other  trivial  circumstance  wltii 
which  they  have  no  connection,  are  deprived 
of  the  provision  their  debtor  has  made  for 
them,  and,  instead  of  reaping  its  fruits,  are 
made  to  witness  its  enjoyment  by  the  unpre- 
ferred  creditor,  who  successfully  attaclssthe 
assignment,  for  a  very  small  fly  in  the  Jar  of 
ointment,  and  having  made  that  the  point  of 
his  successful  assault,  appropriates  all  to  the 
satisfaction  of  his  own  demand,  to  the  loss 
and  chagrin  of  the  other  creditors.  Like  the 
moral  law.  In  its  entirety,  which,  broken  in 
the  least,  is  broken  throughout,  an  assign- 
ment, however  meritorious  in  the  main,  how- 
ever free  from  censure  in  its  chief  provi- 
sions, however  perfect,  except  in  some  small 
particular,  is  condemned  for  that  Like 
some  beautiful  design  in  art,  marred  by  but 
a  single  blemish.  Its  perfections  are  all 
merged  and  lost  in  that  which  causes  its  re- 
jection. For  all  else  except  assignments 
there  is  toleration,  and  some  indulgence.  For 
them  there  is  no  dispensation  at  grace,  but 
the  terrors  of  the  stem  and  rigorous  law 
ever  confront  them;  and,  under  this  relent- 
less and  rigorous  rule,  tills  assignment  must 
faU.   Affirmed. 
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CARRAU  T,  CHAPOTEL  et  ux.   (No.  11,228.) 

(Sapreme  Court  of  Loniaiana.    Hay  15,  1893.) 

FiiBTiEg — Joinder  of  DErENDAiiT8— Husband 
AND  Wife. 

Without    alleging    some    mntuality    or 
priority  of  obligation,  as  mandataries,  husband 
and  wife  cannot  be  proceeded  against,  as  joLot 
or  solidary  obligors,  on  that  account. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  covirt,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  Francis  Carrau  against  Louis  A. 
Ohapotel  and  wife.  From  a  judgment  sus- 
taining exceptions  to  his  petition,  plaintiff 
appeals.    Affirmed. 

Benjamin  R.  Forman,  for  aK>ellant  Wal- 
ter B.  Sommeryille  and  Charles  J.  Theard, 
for  appellees. 

WATKINSiJ.  In  the  lower  conrt  there  was 
judgment  maintaining  the  severnl  exceptions 
of  defendants,  to  wit,  misjoinder  of  parties, 
vagueness,  Indefinlteness,  inconsistent  and 
contrary  demands,  etc.;  and  it  also  dismissed 
(he  suit  as  to  Mrs.  Chapotel,  as  of  nonsuit, 
and  required  the  plaintiff  to  so  amend  his 
petition  as  to  preserve  only  one  cause  of  ac- 
tion, and  further  required  him  to  elect  wheth- 
er his  demand  should  be  for  a  money  judg- 
ment, or  for  the  possession  of  the  property 
sued  for,  or,  in  the  alternative,  that  his  suit 
be  dismissed.  It  is  from  this  judgment  that 
plaintiff  prosecutes  this  appeal. 

The  following  is  a  synoptical  resume  of  the 
plaintiff's  petition,  viz.: 

"That  Mrs.  Marie  Louise  Carrau,  wife  of 
Louis  A.  Cihapotd,  and  Louis  A.  Chapotel,  are 
indebted  in  solido  to  petitioner  in  the  sum  of 
$S8,000  11/50  for  this,  to  wit:  That  petition- 
er and  the  said  Mrs.  Marie  Louise  Orrau, 
wife  of  Chapotel,  are  the  only  children  and 
heirs  of  their  mother,  Mrs.  Widow  John  (Jar- 
ran.  That  said  Marie  Louise  Carrau,  wife  of 
Louis  A.  (Ttiapotel,  with  the  knowledge  and 
aafbority  of  her  said  husband,  about  the  19th 
of  November,  1887,  became  the  mandatary 
and  agent  of  the  mother  of  petitioner,  who 
was  old  and  infirm,  and  unable  to  read  and 
write,  and  was  partially  paralyzed,  and  who 
trusted  to  her  said  daughter  as  her  mandata- 
ry and  agent  That  as  said  mandatary  and 
agent,  said  Mrs.  Chapotd  coUected  notes 
from  various  persons  named  In  the  schedule 
annexed,  and  made  part  hereof,  to  the 
amount  of  $24,976,  and  as  such  mandatary 
she  received  from  petitioner's  said  mother. 
In  money,  $17,460,  and  in  mortgage  notes, 
$5,000,  and  collected  the  rents  of  various 
houses  from  November  19,  1887,  to  Septem- 
ber 10,  1890,  at  $850  per  month,  according 
to  aimexed  schedule,— say  for  two  years  and 
10  months,  $28,900;  total,  $76,335.  Petition- 
er's mother  died  in  this  olty  on  the  10th  of 
September,  1890,  without  having  received 
any  account  or  settlement  with  her  said  man- 
datary and  agent    That  said  Louis  A.  Chap- 


otel was  without  means  or  resources,  and  on 
the  28th  of  February,  1888,  he  bought  a  prc^ 
erty  from  Mrs.  Margaret  E.  Davis  for  $2,500 
cash,  and  the  18th  of  August,  1888,  he  bought 
another  property  from  John  Trisconi  for 
$400,  and  he  made  extensive  repairs  and  ad- 
ditions, all  of  which  was  done  with  the 
money  of  said  Mr&  Widow  John  Ciarrau,  In 
the  hands  of  the  wife  of  said  Cibapotel,  as 
agent  [Here  fcdiows  a  description  of  two 
pieces  of  the  property  just  referred  ta] 
Wherefore,  petitioner  prays  that  Mrs.  Marie 
Louise  Carrau,  wife  of  Louis  A.  Chapot^ 
and  the  said  Louis  A.  Chapotel,  be  cited  to 
appear,  and,  after  due  proceedings,  be  con- 
demned to  render  a  full  and  perfect  account 
of  the  agency  aforesaid,  and  be  condemned, 
in  solido,  to  pay  to  your  petitioner  thirty- 
eight  thousand  one  hundred  and  eleven  and 
60-100  doUars,  with  legal  interest  from  judi- 
cial demand,  and  such  other  sum  as  may  be 
found  to  be  due,  and  that  it  be  decreed  that 
the  property  hereinabove  described  be  de- 
creed to  belong,  one-half  to  petitioner;  and 
petitioner  prays  for  costs  and  for  general  re- 
lief. [Signed]  Francis  CSarran.  [Signed]  B. 
E.  Forman,  of  counsel." 
Schednle  attached  to  petltlcn: 

"Memorandum  of  Cash. 
1887. 
Money  and  notes  collected,  to  wit: 

Peter  Oonzales  $  6,000  00 

Paul  Ronsset 2,600  00 

D.  Hamel 300  00 

Wm.  Nicholaus 249  00 

N.  O.  I.  A.  for  Kenner,  Prop.  i...  1,650  00 

Cash  in  hands  of  P.  E.  Theard. ..  2,461  00 

Rents  coUected  for  10^  mo.  of  '87  7.665  00 

$19,825  00" 

"Notes  Held  by  my  Mother,  and  not  Collected 

or  Accounted  for. 
Honorine   Grima,    2   notes,    $400 

each    $   800  00 

Michel  Shenck,  4  mortgage  notes, 

$587.60  2,350  00 

A.  Marque,  daebill  to  ma 200  00 

W.     A.      Bienvenue,     mortgage 

$800.00  800  00 

Carronche,  dnebill 400  00 

D.  Hamd,  note  mortgage 6(X)  00 

Jacob  Baits,  promissory  note 100  00 

$5,150  OV 

Upon  a  fair  consideration  of  the  foregoing 
petition,  and  annexed  tabular  statements,  we 
are  of  opinion  there  is  no  j(^t  obllgati<ni  or 
solidarity  of  liability  of  the  two  defendants, 
who  are  husband  and  v^e,  alleged,  and  no 
privity  of  contract,  for  the  charge  of  the  pe- 
tition is  that  Mrs.  Marie  Louise  Ciarran,  wife 
of  Oiapotel,  became  mandatary  and  agent  of 
the  mother  of  the  petitioner,  albeit  with  the 
knowledge  and  authority  of  h^  husbcmd; 
that  as  suoh  agent  and  mandatary  she  col- 
lected notes  and  rraits,  and  received  from  her 
principal  money,  and  failed  to  render  account 
thereof;  that  said  husband  was  at  the  time 
without  means,  and  shortly  afterwards  made 
considerable  purchases  for  cash.  Conceding 
this  Btatemoit  to  be  every  whit  true,  and 
what  privity  of  contract  Is  there  alleged?   It 
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does  not  alter  or  increase  the  obllgatlMi  of 
the  wife  to  her  mother,  as  principal,  that  her 
husband  naed  a  part  of  the  money  she  col- 
lected,  and  for  whloh  she  failed  to  acoomit 
It  is  not  alleged  tliat  the  husband  came  nn- 
der  any  obligation  as  mandatary  of  plalntUTs 
mother,  or  that  he  ever  incurred  any  obliga- 
tion to  her  for  the  shortcomings  of  his  wife, 
as  sach.  It  is  clear  that,  upon  the  showing 
made,  plaintiff  cannot  call  upon  the  huiSband, 
Chapotel,  for  an  accounting.  Evidently, 
plaintiff  has  set  out  no  cause  of  action  against 
him.  It  is  inconsistent  to  demand  of  the  de- 
foidants  an  accounting  as  imfalthfol  agents, 
and,  at  one  and  the  same  time,  call  upon 
tliem  for  the  restitution  of  peisonal  or  real 
property,  other  than  such  as  may  have 
passed  under  their  custody  and  control  as 
agents.  Everything  considered,  we  are  sat- 
isfied that  the  plaintifrs  demands  should  be 
readjusted,  and  his  petition  reconstructed. 
Judgment  affirmed. 


(II  MlM.   «14) 

KAR13N  et  al.  r.  TWLtlAN  et  al. 

(Supreme  C!oiirt  of  Mississippi.    May  8,  1893.) 

EsTOPTKi,  —  What  Constitutes  —  Bai.b  o»  Db- 
CBASED  Wife's  Lands— Rights  of  Hdsband. 

1.  A  Judgment  debtor,  with  a  view  of  de- 
frauding his  creditors,  inanced  B.  to  purchase 
the  judgment,  famislung  Iiim  with  the  money 
to  do  ao.  An  execution  was  then  issued,  and 
a  levy  made  upon  the  land  of  the  debtor.  At 
the  sale  under  the  execution  the  debtor's  wife 
became  the  purchaser  of  the  land,  no  considera- 
tion passing,  and  a  deed  was  made  out  to  her. 
Seld,  in  an  action  between  the  executors  of  the 
debtor  and  the  heirs  of  the  wife,  involving 
the  title  to  this  land,  that  the  executors  were 
estopped  from  denying  the  validity  of  the  wife's 
title. 

2.  In  an  action  by  the  executors  of  a  judg- 
ment debtor  aRainst  the  heirs  of  his  wife,  in- 
volving the  title  to  certain  lands,  it  appeared 
tliat  by  a  fraodolent  device  of  the  debtor  the 
title  to  the  lands  had  become  vested  in  the 
wife;  that  the  wife  died  intestate;  that  the 
debtor  then  soId_  the  lands,  inducing  the  heirs 
to  (loitclaim  their  interest  upon  promise  of  a 
payment  to  them  of  the  pardtase  price.  HM, 
that  a  decree  deducting  from  such  purchase 
price,  for  the  credit  of  the  executors,  as  the 
debtor's  curtesy,  the  rental  value  of  the  lands 
from  the  date  of  the  sale  to  the  date  of  the 
debtor's  death,  is  erroneous. 

Appeal  from  chancery  court,  Oopiah  coun- 
ty; H.  O.  Conn,  Chancenor. 

Action  by  A.  O.  B.  Martin  and  anotiier, 
executors  of  the  estate  of  B.  F.  Martin,  de- 
ceased, against  P.  A.  Tillman-  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeaL    Affirmed. 

B..  F.  Martin,  prior  to  1876,  was  the  owner 
of  a  tract  of  land  in  Sunflower  county.  Miss. 
In  1876  the  firm  of  Wesson  &  Drane  recov- 
ered a  Judgment  against  him  for  $1,096.75. 
Martin  was  largely  Indebted  to  various  par- 
ties. One  A.  P.  Bany  purchased  this  Judg- 
ment, and  had  execution  issued  thereon,  and 
levied  on  all  the  estate  of  Marttn.  The  land 
in  Sunflower  county  was  purchased  by  Mrs. 
B.  J.  Martin,  wife  of  B.  F.  Martin.    Iii  1876, 


Mrs.  B.  J.  Martin  died  Intestate,  leaving  her 
husband,  B.  F.  Marttn,  and  the  appellants 
and  appdlees  here,  as  her  heirs.  The  Sim- 
flower  lands  were  afterwards  sold  by  B.  F. 
Martin  to  one  J.  M.  Ooff  for  $4,400.  In 
1891,  B.  F.  Martin  died,  leaving  a  will  in 
which  he  appointed  A  O.  B.  Martin  and 
R.  N.  A.  Martin  his  executors,  and  directed 
them  to  pay  his  debts.  After  the  will  had 
be«i  prolMLted,  and  letters  of  administration 
taken  out  by  the  executors,  the  appellees 
called  upon  them  for  their  respective  por- 
tions of  the  purchase  money  received  by 
said  B.  F.  Martin  on  the  Sunflower  lands, 
claiming  that  they  had  dgned  a  quitclaim 
deed  to  Ooff  on  the  express  promise  of  B. 
F.  Martin  that  he  would  pay  over  to  them 
the  purchase  money  as  soon  as  received,  and 
that  he  had  received,  and  not  accounted  for, 
it,  as  promised.  The  executors  declined  to 
pay  anything  to  appellees  on  their  claim, 
and  each  of  them  instituted  suit  for  the 
amotmt  claimed  by  them;  and  the  executors 
filed  a  bill  in  the  cliancery  court  of  Coirtah 
county,  alleging  that  B.  F.  Martin,  b^ng 
largely  indebted,  entered  into  a  scheme  to 
defraud  his  creditors,  and  Induced  A.  P. 
Barry  to  act  for  him,  in  the  name  of  his 
wife,  and  buy  the  Judgment  of  Wesson  & 
Drane,  and  have  execution  issued  oa  same, 
and  sell  Martin  out;  that,  in  pursuance  of 
this  scheme,  Martin  furnished  Bany  money 
to  pay  the  Judgment  of  Wesson  &  Drone, 
and  have  the  Judgment  transferred  to  him, 
■nd  had  executions  issued  on  same,  and 
levied  on  all  the  property  of  B.  F.  Martin, 
and  sold,  including  the  Sunflower  land,  and 
that  this  land  was  sold  to  B.  J.  Afartin,  wife 
of  B.  F.  Martin,  in  pursuance  of  the  original 
scheme;  that  the  deed  was  made  in  her 
name,  and  so  remained  until  her  death,  and 
that  Martin  continued  to  control  the  land  as 
before  the  sale;  that  Martin,  after  this,  set- 
tled with  his  creditors,  and  still  e:terci8e(I 
acts  of  ownership  over  the  land.  Just  as  he 
had  before;  that,  when  Martin  concluded  to 
sell  the  land  to  Ooff,  he  (Ooff)  would  not 
buy  unless  the  heirs  of  B.  J.  Martin  would 
make  him  a  quitclaim  to  said  lands,  and 
thereupon  Martin  procured  the  said  heirs  t6 
quitclaim  to  ohe  R.  N.  Miller,  who  in  turn 
was  to  deed  the  same  to  Ooff.  The  bill 
charges  that  the  heirs  of  B.  J.  Martin  never 
acquired  any  title  to  said  lands  from  their 
mother,  because  the  Judgment  of  Wesson  & 
Drane  was  paid  before  execution  issued 
thereon,  and  because  B.  F.  Martin  acquired 
title  against  his  wife  by  adverse  possession, 
and  because  E.  J.  Martin  was  a  party  to 
the  scheme  to  defraud  the  creditors  of  B.  F. 
Martin,  and  acquired  no  title.  The  bill  fur- 
ther charges  that  Idartln,  by  his  will,  had 
made  bequests  in  favor  of  appellees  exceed- 
ing the  amotmts  claimed  by  them.  The  bill 
then  alleges  that  aU  the  suits  filed  In  the 
circuit  court  Involved  the  same  questlcms, 
and  asks  that  the  further  prosecution  of 
same  be  es(Jo}ned,  to  );>reveiit  a  multiplicity - 
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of  suits.  The  appellees  answered,  denying 
all  the  material  allegations  of  the  bill,  assert- 
ing that  the  Wesson  &  Drane  Judgment  was 
purchased  with  money  belonging  to  E.  J. 
Martin,  and  that  she  had  execution  issued 
thereon,  and  purchased  the  Sunflower  land, 
and  claimed  the  same  until  her  death,  and 
that  Martin  knew,  when  the  sale  was  made 
to  Goft,  that  the  title  was  In  his  wife's  chil- 
dren, and  promised  them  that  If  they  would 
sign  the  deed  the  money  would  be  paid  over 
to  them.  The  defendants  moved  for  a  dis- 
solution of  the  injunction,  but  the  court  over^ 
ruled  the  motion,  and  sustained  the  bill.  De- 
fendants then  filed  a  cross  UU  alleging  their 
Inheritance  from  B.  J.  Martin  of  these  lands, 
and  the  sale  of  the  land  by  B.  F.  Martin, 
with  the  distinct  understanding  that  he  would 
pay  over  the  purchase  money  to  them,  or 
accoimt  to  them  for  it  The  court  below 
held  that  Martin's  scheme  was  void  as  to 
creditors,  but  good  between  the  parties  and 
their  heirs;  that  the  heirs  of  IS.  J.  Martin 
should  recover  of  the  executors  of  B.  F. 
Martin  to  the  extent  of  the  property  sold  by 
Martin;  that  the  heirs  should  recover  the 
remainder  of  the  interest  in  the  lands  sold, 
which  they  inherited  from  their  mother,  less 
the  amount  of  $100  paid  them  by  Martin. 
The  court  ordered  a  reference  to  ascertain  the 
rental  value  of  tbe  lands  after  the  disposi- 
tion of  the  same  by  Martin  until  his  death, 
and  to  ascertain  the  separate  value  of  that 
portion  of  the  land  sold  by  Martin  and  his 
wife  through  one  George  Watts,  as  attorney 
In  fact  for  Martin  and  his  wife.  These 
amounts  being  agreed  upon,  they  were  or^ 
dered  credited  on  the  amount  of  the  purchase 
money  due  to  the  heirs.  From  this  decree 
the  executors  appealed,  and  the  defendants 
prosecuted  a  cross  appeaL 

Geo.  S.  Dodds  and  R.  N.  Miller,  for  ap- 
pellants.   J.  S.  Sexton,  for  appellees. 

WOODS,  J.  It  is  undisputed  that  title  to 
the  Sunflower  lands  was  vested  in  Mrs.  E. 
J.  Martin  by  virtue  of  a  sale  under  a  fraud- 
ulent execution  issued  at  the  instance  of  B. 
F.  Mardn,  as  part  of  a  fraudulent  scheme 
by  him  to  hinder,  delay,  and  defraud  his 
creditors.  He  was  the  author  and  finisher 
of  the  fraudulent  plan  by  which  title  to  his 
lands  was  vested  in  his  wife.  He  was  the 
principal  actor  in  the  whole  transaction,  and 
not  a  mere  sUent  looker  on  while  a  sale  was 
made  by  otliers  under  an  invalid  or  void 
execution.  His  consent  brings  him  dearly 
within  the  terms  of  our  statute  of  frauds, 
and  neither  he  nor  his  heirs  could  be  heard 
to  assail  the  title  of  his  wife  or  her  heirs  to 
the  lands  so  fraudulently  contrived  by  him  to 
be  vested  in  her.  And  this  view  virtually 
disposes  of  the  case.  If  the  lands  belonged 
to  Mrs.  Martin's  heirs,  as  we  hold  mey  did, 
it  needed  no  specific  promise  of  B.  F.  Martin 
to  pay  over  to  them  the  funds  arising  from  & 
aale  of  their  landu    Without  any  promise,  he 


was  answerable  for  the  money  had  and  re- 
ceived in  such  sale.  The  contention  of  the 
cross  appellees,  both  as  to  the  deduction  of 
the  $844,  the  agreed  value  of  the  portion  of 
the  lands  sold  by  Watts,  attorney  in  fact, 
and  as  to  the  deduction  of  the  $250  rents  of 
the  lands  from  the  date  of  sale  to  Gktff  until 
Martin's  death.  Is  well  taken.  These  lands 
were  in  the  possession  of  Martin,  as  tenant 
by  curtesy,  and  were  all  embraced  in  the 
deed  to  Goff  and  the  quitclaim  to  Miller; 
and  we  find  no  intimation  anywhere  in  the 
record  that  any  distribution  was  made,  or 
any  agreement  had,  by  which  the  purchase 
money  of  only  the  lands  outside  of  those 
sold  by  Watts  was  to  be  accounted  for  by 
B.  F.  Martin.  The  appellees  were  Induced 
to  sign  a  quitclaim  deed  to  all  the  lands 
therein  embraced,  on  an  express  or  implied 
understanding  of  their  father  to  accoimt  to 
them  for  the  proceeds  arising  under  such  sale. 
Whether  their  title  to  the  lands  once  con- 
veyed away  by  Watts  was  good  or  bad,  no 
way  concerned  the  real  controversy.  They 
quitclaimed  all  the  lands,  Including  those 
once  sold  by  Watts,  for  $4,400,  and  this  was 
the  sum  they  were  entitled  to  be  paid  by 
their  father,  who  received  it  Of  course,  the 
father  was  entitied  to  the  rents  up  to  the 
day  of  his  death,  but  the  agreed  amount  of 
such  rents  should  not  have  been  deducted 
from  the  $4,400.  B.  F.  Martin's  estate  was 
chargeable  with  interest  at  6  per  cent  per 
annum  on  the  sum  received  by  him,  after 
deducting  the  several  amoimts  paid  Mis. 
Martin's  heirs  Immediately  after  the  sale  to 
GrofT  and  Miller,  from  the  day  of  his  death, 
and  no  reference  to  rents  In  accounting 
should  have  been  made.  In  all  other  re- 
spects we  concur  with  the  learned  court  be- 
low. Decree  will  be  reversed  in  the  par- 
ticulars Indicated,  and  decree  entered  here 
for  appellees  and  cross  appellees  for  one- 
eighth,  each,  of  $4,400  less  the  sum  of 
$100  paid  by  B.  F.  Martin  to  Mrs.  Till- 
man and  h^,  Redus,  and  $50  paid  Mrs. 
MuUins,  respectively,  immediately  after  the 
sale  to  Goff  and  Miller,  with  interest  at 
6  per  cent,  per  nTinnm  on  the  amounts  tiiua 
found  to  be  due  them,  severally,  from  the 
day  of  B.  F.  Martin's  death  to  date. 


Cn>  Hin.  as3) 
LINDBNMAYEB  et  al.  r.  OUNST  et  at 

(Supreme  Court  of  Mississippi.    May  1,  1893.) 

ASYIBSB  FOSBBSSION— NONBESIDENTS— FoSBBSSIOir 
BT  Te  IT  ANTS. 

A  nonresident  may  acquire  title  to  land 
by  the  adverse  possession  of  tnose  claiming  un- 
der him  as  tenants. 

Appeal  from  circuit  court,  Wilkinson  coun- 
ty; W.  P.  Cassedy,  Judge. 

EJjectment  by  B.  L.  Llndenmayer,  Dixie  Ii. 
Bogers,  and  others  against  Ralph  Gunst  J. 
n.  Payne  was  admitted  as  a  party  defendant 
From  a  Judgment  for  plaintiff  Bogers  for  « 
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part  of  the  land,  the  other  plaintiffs  appeal 
Affirmed. 

Ganst,  'Who  was  a  tenant  of  J.  tJ.  Payne, 
did  not  defend,  and  Payne  was  admitted  to 
defend,  and  filed  his  plea  and  claim  for  Im- 
provements. Both  parties  claim  title  through 
one  Ben  Bogers.  Plaintiffs  claim  as  heirs  and 
devisees  of  Ben  Rogers.  Bogers  died  in  pos- 
aession  of  the  land,  and  by  will  devised  all 
his  property  to  his  wife  for  life,  and  then  to 
certain  of  his  children  named  in  the  will, 
some  of  them  not  being  provided  for  in  the 
win.  PlaintiffiB  rely  on  the  nonresidence  of 
defendant  Payne  to  prevent  the  running  of 
the  Btatnte  of  limitation,  and,  if  wrong  in  this, 
flien  that  defendant  cannot  claim  more  under 
the  Btatntes  than  he  held  pcssesaione  pedmn. 
Dixie  Ii.  Bogers  bases  his  claim  on  the  fol- 
lowing additional  facts:  His  father  was  the 
son  of  Ben  Bogers,  and  omitted  from  the 
wHI.  He  was  in  the  Confederate  army.  Up 
to  the  time  of  the  battle  of  Sbiloh,  his  famUy 
heard  from  him  regularly.  Since  that  time, 
nothlnghas  been  heard  of  him.  Bobert  Rogers 
and  Mary  Rogers,  brother  and  sister  of  Dixie 
L.  Boger's  father,  died  after  their  father  did, 
nnmarrled,  leaving  no  children.  This  suit 
was  brought  before  Dixie  Rogers  was  31 
years  old.  And  that  his  father  was  killed 
at  the  battle  of  Shlloh,  or  that  the  presump- 
tion of  death  from  seven  years'  absence  en- 
sued before  the  termination  of  the  life  estate, 
which  was  in  1870.  Defendant  Payne  sets 
op  a  deed  of  trust  from  Ben  Rogers  to  Loeb, 
trustee  for  Levy  &  Dieter,  and  a  foreclosure 
deed  from  one  J.  S.  Van  Eaton,  substituted 
trustee,  to  Levy  &  Dieter,  and  a  deed  from 
one  KeUogg,  register  in  bankruptcy,  to  Nor- 
ton, and  a  deed  from  Norton  to  Payne,  not 
under  seal,  and  a  deed  from  Norton  to  Payne 
after  the  bankrupt  court  had  ceased  to  ex- 
ist Then  a  deed  from  Payne  to  Payne  & 
Kenedy;  a  deed  from  Payne  &  Kenedy  to 
Foster,  trustee;  and  from  Foster  to  Payne. 
Defendant,  and  those  nnder  whom  he  holds, 
have  had  tenants  on  the  land  continuously 
since  the  sale  by  Van  Eaton  to  Levy  & 
Dieter,  more  than  25  years  ago,  till  the  bring- 
ing of  this  salt  The  court  rendered  Judg- 
ment In  favor  of  Dixie  L.  Bogers  for  1-120 
of  the  land  and  rents  for  six  years  prior  to 
the  emit,  and  for  a  like  proportion  of  the 
ooets,  and  against  the  other  plaintiffs  for 
tnlance  of  the  costs.  From  this,  plaintiffs  ap- 
pealed. 

A.  O.  Shannon,  for  appdlants.  D.  O.  Bnun- 
lette,  for  appellees. 

CAMPBELL,  C.  J.  The  Judgment  is  cor- 
rect Payne  acquired  title  by  adverse  posses- 
ion for  10  years.    Section  2678"  of  the  Code 

K3ode  1880,  i  2678,  provides  that  "if,  after 
■ny  cause  of  action  shall  have  accrued  in  this 
state,  the  person  against  whom  it  has  accrued 
shall  be  absent  from,  and  reside  ont  of,  the 
state,  the  time  of  his  absence  shall  not  he 
taken  as  any  part  of  the  time  limited  for  the 
(Mmmencement  of  the  action,  after  his  return." 


of  1880  (section  2748,  Code  1892)  has  no  ap- 
plication. It  applies  only  where  a  cause  of 
action  accrues  in  this  state,  and  the  person 
against  whom  it  has  accrued  goes  from,  and 
resides  out  of,  the  state.  A  nonresident  may 
acquire  title  to  land  by  adverse  possession 
held  for  him  by  others.  An  action  against 
the  tenant  would  give  the  possession  to  the 
true  owner,  and  prevent  the  ripening  of 
the  possession  into  title.  The  successful 
plaintiff  had  no  right  to  rent  for  more  than 
six  years.    Affirmed. 


cn  Miss,  nr) 
PHOENIX  INS.  CO.  V.  SUMMBRFIELD. 
(Supreme  Conrt  of  Mississippi.  May  1,  1883.) 
FiHE  Insurance  —  Actios  ox  Policy  —  Instbdc- 

TioNS  —  Reversal  ox  Appeal  —  Fsndbnot  or 

Bbmoval  Fkoceedingb. 

1.  In  an  action  on  a  policy  of  insurance 
the  evidence  showed  that,  though  plaintiff 
swore  falsely  as  to  the  quantity  and  value  of 
the  goods  in  making  out  his  proofs  of  loss,  they 
exceeded  in  value  the  amount  of  the  insurance. 
Held,  that  error  could  not  be  predicated  on  an 
instruction  that  "no  false  swearing  in  mak- 
ing proof  of  loss  will  avoid  the  policy,  unless 
the  evidence  satisfies  the  jury  that  the  plaintiff 
knowingly  and  willfully  swore  falsely  as  to 
some  material  fact,  and  that  the  burden  of 
proof  is  on  the  defendant  to  show  the  willful 
intent." 

2.  The  supreme  court  will  not  reverse  a 
judgment  on  appeal  because  of  tbe  pendency 
m  a  federal  court  of  a  motion  to  remand  the 
cause  to  such  conrt. 

Appeal  from  circuit  court,  Talobusha  coim- 

iy. 

Action  by  A  Summerfleld  against  the 
Phoenix  Insurance  Company  on  two  policies 
of  Insurance.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Aiflrmed. 

On  January  30,  1890,  appellant  issued  its 
policy  of  insurance  to  appellee  for  ^,000, 
covering  a  stock  of  goods  for  one  year.  On 
September  20,  1890,  it  issued  a  second  policy, 
for  $3,000,  npwi  the  same  property  for  one 
year.  On  January  13,  1891,  the  property 
was  destroyed  by  fire.  Notice  was  given  to 
appellant,  and  its  adjuster  visited  the  scene 
of  the  loss  in  a  few  days  thereafter,  and, 
after  Investigating,  refused  to  pay  the  full 
amount  of  the  policies.  Appellee  submitted 
all  his  books  to  the  examination  of  the  ad- 
juster, and  was  himself  examined  under  oath 
by  the  adjuster.  A  clause  of  the  policy  re- 
quired that.  If  a  matter  of  difference  arose 
as  to  the  value  of  the  property  destroyed, 
either  party  could  demand  arbitration,  and 
that  the  decision  of  the  arbitrators  as  to  the 
amount  of  the  loss  should  be  binding  upon 
both  parties,  and  that  until  this  arbitration 
was  had  no  suit  could  be  brought  on  the 
policies.  Appellee  demanded  an  arbitration 
under  this  clause.  The  appellant  refused  to 
sabmit  to  arbitration,  and  for  the  first  time 
denied  all  liability.  Appellee,  on  the  2Sd 
day  of  July,  1891,  instituted  suit  nx>oa  eadi 
IK>llcy.  At  the  return  term  appellant  ap- 
Iieared,  filed  pleas  to  each  suit,  made  affi- 
davit to  merits,  and  the  salts  Were  con- 
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tluued  unta  the  April,  1882,  term  of  the 
court  At  that  term  appellant  withdrew  all 
Its  pleas,  and  moved  to  consolidate  the  two 
suits,  and  the  motion  was  sustained,  and  the 
two  suits  were  consolidated.  After  consoli- 
dation, there  were  bonds  and  petitions  filed 
for  the  removal  of  the  cause  to  the  United 
States  court,  but  the  motion  was  overruled. 
Appellant  then  filed  Its  pleas,  and  went 
to  trial.  There  was  some  evidence  tending 
to  show  that  the  plaintiff  swore  falsely,  in 
his  preliminary  proofs  of  loss,  to  material 
facts.  The  record  was  sent  to  the  United 
States  court  at  Oxford,  where  motion  to  re- 
mand is  now  pending.  The  cause  In  the 
state  court  went  to  trial,  and  there  was  a 
jury  and  verdict  for  the  plaintiff  for  the  full 
amount  of  the  policies,  with  interest,  and 
from  a  Judgment  upon  said  verdict  the  in- 
surance company  appealed. 

The  court  gave  the  following  Instruction 
for  plaintiff:  "(3)  No  false  swearing  by  the 
plaintiff  In  maMng  proof  of  loss  will  avoid 
the  policy,  unless  the  evidence  satisfies  Uie 
jury  that  the  plaintiff  knowingly  and  will- 
fully swore  falsely  as  to  some  material  fact. 
There  must  be  a  willful  Intent  to  defraud, 
and  the  burden  of  proof  Is  upon  the  delSend- 
ant  to  establish  Its  defense.  No  mere  er- 
ror in  judgment  In  statement  will  avoid  the 
poUcy." 

Mays  &  Harris  and  Slack  &  Doty,  for  ap- 
pellant.   W.  0.  McLean,  for  appellee. 

CAMPBELL,  C.  J.  Amid  the  diversitiea 
of  view  among  the  Judges  of  tlie  various 
courts  of  the  United  States,  and  in  the  ab- 
sence of  an  authoritative  utterance  by  the 
supreme  court  of  the  United  States  as  to 
the  interpnetatlon  of  the  late  legislation  by 
congress  as  to  the  removal  of  cases  from 
the  state  courts,  we  have  determined  as 
matter  of  policy,  rather  than  conviction, 
to  maintain  the  decision  of  the  circuit  court 
against  the  removal  of  the  case  to  the  court 
of  the  United  States.  It  seems  to  us  proba^ 
ble  that  it  will  be  held  finally  that  the  right 
of  removal  is  not  confined  to  cases  in  which 
the  action  might  have  been  instituted  ta  the 
court  of  the  United  States;  but,  in  doubt  as 
to  this  federal  question,  which  we  cannot 
decide  authoritatively,  and  because  of  the 
history  of  this  case  in  the  state  court,  we 
decline  to  reverse  the  judgment  because  of 
the  removal  proceedings.  The  only  other 
question  worthy  of  serious  consideration  is 
as  to  the  propriety  of  the  third  instruction 
for  the  plaintiff,  and  our  conclusion  is  that, 
as  applied  to  the  facts  of  this  case,  it  is  un- 
objectionable. It  is  subject  to  the  criticism 
of  seeming  to  require  the  production  by  the 
defendant  of  indep^ident  evidence  of  an  in- 
tention to  defraud  by  false  swearing  in 
order  tO'  defeat  a  recovery  on  this  ground. 
If  it  means  that,  it  is  wrong,  for  the  false 
swearing  to  any  material  matter  calculated 
to  mislead  or  deceive  the  insurer,  knowingly 
and  intentionally  done,  would  defeat  a  re- 


covery; whUe  false  swearing  as  to  a  fact 
wholly  foreign  to  the  matter  involved,  or  a 
mistake,  or  an  unintentional  mlsstatemait, 
would  not  have  that  effect  We  concur  in 
the  view  held  in  Olaflln  v.  Assurance  C!o., 
110  U.  S.  81,  3  Sup.  Ct  Rep.  507,  but  think 
the  Instruction  mentioned,  when  applied  to 
the  matter  in  dispute  here,  is  not  inconsist- 
ent vTlth  the  sound  doctrine  of  that  case. 
Its  dominant  thought  is  that  false  swearing 
must  have  been  intentional  to  defraud,  and 
that  is  true.  The  dispute  was  as  to  the 
quantity  and  value  of  the  goods  destroyed. 
The  alleged  false  swearing  had  relation  to 
that  inquiry,  and  was,  therefore,  material, 
and,  if  It  was  intentionally  false,  it  was 
sufficient  to  defeat  recovery.  The  instruc- 
tion, although  in  a  dangerous  form,  does  not 
controvert  this  proposition,  and,  in  view  of 
the  instruction  on  the  same  subject  ob- 
tained by  the  defendant,  and  the  satisfac- 
tory evidence  that  the  goods  destroyed  by 
fire  exceeded  in  value  the  amount  of  the 
insurance,  the  judgment  will  be  affirmed. 


(69  MlBI.   JOS) 

ORBSCENT  INS.  CO.  v.  VICKSBURG,  T, 

&  S.  B.  PACKET  CO. 

(Supreme    Court    of    Mississippi.    Oct.    Term, 

1891.) 

Mariith  ItrscRAircB  —  Terms  or  Poliot  —  Pbbils 
OF  River — What  Oonstitotb  —  NsoLiaENCE  o» 
Boat's  Cbew  —  K»eot  or  Insdkbb'b  Lia»i<- 

ITT, 

L  Where  cotton  is  thrown  into  the  river 
by  the  careening  of  a  steamboat  from  which  it 
is  being  unloaded,  the  injary  to  the  cotton  is 
caused  bj'  a  peril  of  the  river,  within  the 
nieHninz  of  an  insurance  policy  which  provides 
that  "the  liabilities  and  perils  assumed  by  the 
company  are  of  rivers,  fires,  jettisons,  and  all 
other  perils,"  and  losses  caused  by  reason  of 
such  dangers. 

2.  The  insurance  company  is  not  relieved 
of  liability  on  the  policy  for  such  injury  be- 
canso  the  cotton  was  thrown  Into  the  river  by 
the  mere  carelessness  or  nnskUlfulness  of  those 
engaged  In  unloading  It. 

Appeal  from  circuit  court,  Warrm  oonnty; 
J.  D.  OiUand,  Judge. 

Action  by  the  Vlcksburg,  Taiioo  &  Sun- 
flower River  Packet  Company  against  the 
Orescent  Insurance  Company  on  an  Insnr- 
ance  policy  Issued  by  defendant  on  a  cargo 
of  cotton  transported  on  plaintiff's  steam- 
boat, and  damaged  by  water.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  steamboat.  Addle  E.  Falson,  plying 
the  Yazoo  river,  owned  by  the  Vlcksburg; 
Yazoo  &  Sunfiower  River  Packet  Company, 
on  the  triip  in  question  was  loaded  with  cot- 
ton. The  master  of  the  boat  at  Yazoo  City 
took  out  a  policy  of  insurance  on  it  from 
Yazoo  City  to  "Vlcksburg,  for  their  protec- 
tion. This  is  a  suit  by  the  packet  company 
to  recover  damages  sustained  to  the  cotton 
while  the  boat  was  being  unloaded  at  Vlcks- 
burg. By  agreement  the  cause  was  submit- 
ted to  the  court  without  a  Jury  on  the  decla- 
ration,  plea  of  general  issue,    the  protest 
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of  the  mastw  of  the  boat,  and  the  afSdavlt  of 
the  president  of  the  packet  company,  and  a 
eopj  Oft  the  Insarance  policy.  The  policy 
prarldea  that  ~"the  UaUlltieB  and  perils  aa- 
nuned  by  the  company  are  of  riTers,  fires, 
Jettisons,  and  all  other  perils,  losses,  and 
mlsflortniies  that  hare  or  shall  come  to  the 
faiJniT,  damage,  or  detriment  of  said  prop- 
erty, fx  any  part  thereof,  by  reason  of  the 
dangers  aforesaid;"  and  that  "the  insnrer 
■ball  not  be  liable  for  damage  to  goods  by 
breakage^  wet,  or  dampness,  or  by  being 
spotted,  discolored,  mouldy,  or  msty,  nnless 
the  same  be  caosed  by  some  disaster  to  the 
Tessel,  by  which  said  goods  shall  hare  come 
Into  contact  with  water."  The  protest  of 
the  master  recited  that  "the  steamboat  Lena 
Lee  landed  alongside  the  steamer  Addle  BL 
Faiflon,  and  began,  with  her  crew,  to  moT« 
and  transfer  the  New  Orieans  cotton  from 
tlw  Faison  to  the  Loia  Lee,  as  is  the  ens- 
tom  fbr  the  New  Orleans  boats  to  do  at 
FidBBbaig.  While  this  was  being  done  un- 
der the  control  of  the  mate  of  the  Lena  Lee, 
a  portion  of  the  cargo  of  cotton  on  the  star^ 
board  aide  of  the  Addle  B.  Foiaon  was 
damped  Into  the  river,  then  a  portion  on 
the  larboard  ride."  The  affidavit  recited 
"that  a  short  time  after  the  arrival  of  said 
steamer  at  the  landing  at  Ylcksburg,  by 
reason  of  accident  to  said  boat,  caused  by 
too  much  freight  being  taken  from  one  side 
by  the  offlcMS  of  the  Lena  Lee,  to  whom  its 
cargo  was  being  in  whole  or  tai  part  trans- 
ferred, said  steamer  careened  and  turned 
over  to  one  side,  by  means  of  which  fifty 
bales  of  cotton  were  thrown  into  the  river." 

Blrdiett  &  Shelton,  for  appellant  Dab- 
nej  A  McCabe,  for  appellee. 

CAMPBELL,  O.  J.  l%e  Injury  to  the 
cotton  by  watw  of  .the  river.  Into  which 
It  was  tiirown  by  a  mishap  to  the  boat, 
was  a  peril  of  the  river,  within  the  terms 
of  the  policy;  and,  if  it  be  true  that  the 
careening  of  the  boat  resulted  from  negli- 
gence in  unloading,  the  insurer  Is  liable. 
Bedman  ▼.  Wilson,  14  Mees.  &  W.  47&  The 
immediate  catise  of  Injury  to  the  cotton  was 
water  at  the  .river.  That  it  got  into  the  ilver 
because  of  some  caretessness  or  unskillfulness 
of  those  engaged  in  unloading  does  not  relieve 
Oie  insurer  from  liability.  To  relieve  from 
HabHity  because  of  acts  of  the  master  or 
crew,  there  must  be  want  of  good  faith  and 
honesty  of  purpose.  1  FhiL  Ins.  ( 1049;  May, 
Ins.  i  408;  Fland.  Ins.  477;  14  Amer.  & 
Bug,  Enc.  Law,  p.  883,  note  2;  and  numoons 
eases.  On  this  subject  there  la  no  difference 
between  marine  and  other  Insurance.  What- 
ever diversity  of  view  on  this  question  once 
existed,  it  Is  now  firmly  settled  tai  Bngland 
and  America  as  stated  abova  "Where  a 
peril  of  the  sea  is  the  proximate  cause  of  a 
loss,  the  negligence  which  caused  that  pfril 
is  not  Inqnlred  Into."  Insuranos  OOb  T.  Shct- 
wood,  14  How.  801. 

AIRrmfO. 


ift  MlBS.  89S) 

STATE  ex  rel.  ADAMS,  Revenue  Agent,  v. 
LODGE  NO.  96,  BENEVOLENT  &  PBO* 
TBCTiyE  ORDER  OF  ELKS. 

(Supreme    Court    of  Mississippi.    April  Term, 
1802.) 

BavsMus  AoBKT  —  Action  to  Collsct  Unpaid 
LiQuoB  LiCENSs  Tax— Wbbn  will  Lis. 
Act  Feb.  22,  1890,  {  2,  anthoriziiig  ae- 
tions  by  revenue  agents,  in  the  name  of  the 
state,  against  persons  selling  Uqnor  without  a 
license,  to  recover  the  DrlTtlege  tax,  was  re- 
pealed by  Code  1892,  e.  116.  entitled 
"Revenue,  which  went  into  immediate  effect, 
without  any  provision  for  saving  pending 
suits  or  existing  rights  of  action.  Another 
provision  of  such  Code,  saving  snch  rights,  did 
not  take  effect  until  several  months  later.  Held, 
that  such  action  could  not  be  maintained  after 
snch  repeal,  and  before  the  taking  effect  of  the 
latter  provision  of  the  Code. 

Appeal  from  drcnlt  ooort,  Warren  county; 
J.  D.  GHIland,  Jndga 

Action  by  the  state,  on  the  relation  of  Wirt 
Adams,  revenue  agent,  against  Lodge  No. 
9S,  Benevolent  &  Protective  Order  of  Elks^ 
to  collect  unpaid  privilege  license  for  the  sale 
at  Intoxicating  liquors.  From  a  Judgment  fW 
defendant,  plaintiff  appeals.    Affirmed. 

The  action  was  begun  in  March,  1892.  The 
declaration  charged  that  on  the  1st  day  of 
April,  1890,  and  continuously  thereafter  until 
the  1st  day  of  March,  1802,  defendant  sold 
vinous,  spirituous,  and  malt  liquors,  in  less 
quantities  than  one  gallon.  In  the  dty  of 
Ylcksburg,  Warren  county.  Miss.,  without 
paying  the  privilege  license  imposed  by  law, 
whereby  it  became  indebted  to  plaintiff  In 
the  sum  of  $300,  the  sum  required  by  law  to 
be  paid  by  all  licensed  retail  dealers  in  vi- 
nous, spirituotis,  and  malt  liquors,  and  that 
the  sheriff  and  tax  collector  of  said  oopnty 
was  duly  notified  of  defendant's  action,  and 
willfully  neglected  to  collect  said  privilege 
tax  of  $300.  It  was  agreed  that  said  lodge 
should  be  deemed  and  held  as  a  corporation, 
and  liable  as  such.  A  demurrer  to  the  deo 
laratlon  was  sustained. 

Calhoon  &  Oreoi,  for  appellant  J.  H. 
Gibson,  for  appellee. 

CAMPBELL,  C.  J.  It  was  by  virtue  of  seo- 
tlon  2  of  the  act  of  February  22, 1800,  alone, 
that  this  action  was  maintainable,  and  the 
repeal  of  that  act  effected  by  the  act  putting 
Into  Immediate  operation*  the  chapter  of 
the  Code  of  18D2'  entitled  "Revenue,"  with- 
out any  provision  for  saving  pending  suits 
or  existing  rights  of  action,  necessitatec 
the  failure  of  this  action.  The  Code 
contains  a  suitable  provision  to  avoid  any 
evil  result  from  a  change  of  the  law  ef- 
fected by  It  but  that  provision  will  not 
be  operative  until  next  November,  and  no 
present  effect  can  be  given  to  it  The  Im- 
mediate abrogation  of  certain  laws,  without 
guarding  against  the  inevitable  legal  con- 


•July  1,  1802. 
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sequence  sanctioned  by  all  courts,  and  often 
declared  in  this  state,  leaves  no  altemative 
but  the  defeat  of  all  actions  depending  for 
support  on  the  repealed  laws.  There  cannot 
be  a  doubt  of  the  repeal  of  section  2  of  the 
act  of  February  22,  1890,  for  a  new  law, 
to  take  the  place  of  the  old,  and  supersede 
it,  was  adopted,  and  this  section  was  omitted 
from  the  new,  and  by  nnlrersal  consent 
this  abrogated  the  omitted  provision.  The 
result  may  be  a  surprise  to  the  authors  of 
the  mischief,  but  it  exceeds  the  power  of 
the  courts  to  rectify  the  blimder,  however 
disappointing  or  disastrous  the  consequences. 
Affirmed. 

(9»  Ala.  300) 

SHAPPEY  V.  HODGE  et  al. 
(Supreme  Court  of  Alabama.  May  25,  1893.) 
Jddombnt — Action  to  Enjoin— When  wiul  Lis 
— Neolioencb  or  Judoment  Dkbtok. 
Where,  without  fraud  on  plalntllTg  pan, 
a  defendant  permits  judgment  to  ^o  against 
him  by  reason  of  his  misapprehension  of  the 
amount  claimed  by  the  former,  caused  by  his 
own  negligence,  he  cannot  maintain  an  action 
to  enpoin  the  enforcement  of  the  judgment  on 
Khowiug  that  ho  has  a  meritorions  defense  to  a 
part  of  the  claim  for  which  it  was  rendered, 
and  tendering  judgment  for  the  balance. 

Appeal  from  chancery  court,  Lee  connty; 
S.  K.  MoSpadden,  Chancellor. 

Action  by  F.  C.  Shappey  against  Hodge 
Bros,  to  enjoin  the  enforcement  of  a  judg- 
ment. From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

J.  J.  Abercromble,  for  appellant  A.  &  R. 
B.  Barnes,  for  appellees. 

McCLELLAN,  J.  The  object  of  the  pres- 
ent bill,  which  is  prosecuted  by  Shappey,  Is 
to  enjoin  the  enforcement  and  collection  of  a 
money  judgment  recovered  against  him  by 
Hodge  Bros,  in  the  Lee  circuit  court  Its 
averments  make  the  following  case:  Com- 
plainant owed  defendants  about  $325,  evi- 
denced by  a  promissory  note.  This  was  a 
balance  left  unpaid  of  an  originally  larger 
Indebtedness.  Hodge  Bros,  brought  their  ac- 
tion in  the  circuit  court  for  the  amount  of 
this  original  debt  Summons  and  copy  of  the 
complaint  were  regularly  served  on  Shappey, 
the  defendant  He,  as  the  bill  alleges,  "care- 
lessly put  the  summons  and  complaint  in  his 
pocket,  and  never  read  It  He  told  hla  a^ 
tomey  of  it  but  did  not  show  the  summons 
and  complaint  to  him,  but  Informed  him 
(said  attorney)  that  the  suit  was  for  said 
three  himdred  and  twenty-five  dollars,  and 
no  more."  The  trial  term  of  the  case  com- 
ing on,  his  attorney  was,  by  leave  of  the 
court,  absent  In  attendance  upon  a  court  of 
another  state,  but  before  his  departure  he 
consented  with  the  attorney  for  plaintiffs,  or 
there  was  an  agreement  between  them,  that 
judgment  should  be  rendered  for  plaintiflB. 
Ilils  consent  was  given,  or  this  agreefiaent 
was  entered  Into,  by  Shappey's  attorney,  mi- 
der  the  supposition  and  belief  on  his  part 


induced  by  frequent  statements  of  his  client 
to  Uiat  effect  that  the  suit  was  for  the  said 
sum  of  $325,  and  he  therefore  thought  that 
he  was  consenting  and  agreeing  to  the  ren- 
dition of  a  Judgment  in  that  amount  In  pnr^ 
snance  of  this  consent  and  agreement  Judg- 
ment was  in  fact  had  for  the  larger  amount 
claimed  In  the  complaint  The  bill  contains 
no  averment  or  intimation,  even,  of  any 
fraud  on  the  pscct  ot  plaintiffs  In  procuring 
the  judgment  They  were  In  no  wise  re^>on- 
sible  for  the  erroneous  supposition  Indulged 
by  the  defendant  and  his  attorney  as  to  this 
amount  claimed  In  the  action,  nor  were  th^ 
aware  of  this  misrepresentation  on  the  part 
of  defendant's  attorney,  or  of  his  consent  to 
judgment  being  given  with  reference  thereto. 
The  bill  is  manifestly  without  equity.  While 
It  alleges  a  meritorious  defense  as  to  a  part 
of  the  demand  for  which  judgmrait  passed, 
and  tenders  that  part  as  to  which  no  defense 
existed,  it  not  only  falls  to  negative  fault  on 
the  part  of  complainant  in  respect  of  maUng 
his  defense  in  the  circuit  court  bat  to  the 
contrary,  affirmatively  shows  that  bis  fafl- 
ure  to  defend  was  the  result  of  his  own  omis- 
sion, fault  or  neglect;  and  there  Is  an  utter 
absence  of  averment  of  any  fraud  or  any 
act  on  the  part  of  the  plaintiffs  to  which  de- 
fendant's failure  to  defend  can  be  attributed. 
There  was  therefore  no  error  in  the  decree 
of  the  chancery  court  sustaining  demurrers 
to  the  bUl,  and  granting  the  motion  to  dis- 
miss it  for  the  want  of  equity.  3  Brick.  Dig. 
p.  347,  8  230  et  seq.;  Noble  v.  Moses,  74 
Ala.  604;  Watts  v.  Frazer,  80  Ala.  186;  Hall 
T.  Pegram,  85  Ala.  B22,  6  South.  Rep.  200, 
6  South.  Rep.  612. 
Affirmed. 

Oai  Ala.  lOZ) 

HEARD  T.  HICKS  et  al. 

(Supreme  Court  of  Alabama.    May  17,  1893.) 

Detinue— Action  oh  Dblivebt  Bond  —  Retdbh 
or  Pbopektt— Fle^dino. 

1.  Attorneys'  fees  are  not  recoverable  In 
an  action  on  a  replevin  bond  given  by  defend- 
ants in  detinue,  which  contains  no  stipulation 
for  the  payment  of  damages. 

'2.  Demurrers  will  not  be  considered  on  at>. 
peal  where  the  rulings  thereon  are  shown  on^ 
in  the  biU  of  exceptions,  but  it  will  be  pre- 
sumed that  they  were  abandoned. 

3.  Where,  pending  an  action  of  detinue, 
and  after  the  execution  by  defendants  of  a  re- 
plevin bond,  part  of  the  property  was  de- 
stroyed by  fire,  defendants  could  tender,  and  It 
was  the  duty  of  plaintiff  to  receive,  the  value 
of  such  proparty,  as  found  in  the  detinue  suit. 

4.  Plaintiff  was  not  bound  to  accept  prop- 
erty damaged,  but  not  destroyed,  by  fire,  pend- 
ing the  action,  and  after  the  execution  of  the 
bond,  in  discharge  of  the  bond,  without  being 
compensated  for  its  depreciation  In  value. 

5.  It  is  a  question  for  the  jury  whether, 
after  the  tender  of  property  recovered  from  de- 
fendants in  detinue,  for  which  the^  had  giveu 
a  replevin  bond,  plaintiff,  by  exercising  control 
over  it,  received  it,  and  waived  all  claim  for 
damages  to  it  by  fire  while  in  defendants'  pos- 
session. 

6.  If  plaintiff  In  detinue  recdved  property 
in  lieu  of  that  for  which  he  sued,  ana  for 
which  defendants  gave  a  replevin  bond,    ud. 
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after  being  informed  of  the  substitation,  re- 
tained the  substituted  property,  he  would  be 
estopped  to  insist  on  a  forfeitnre  of  the  bond. 


Appeal  from  circuit  court,  Bntler  county; 
John  P.  Hubbard,  Judge. 

Action  by  George  F.  Heard  against  J.  A. 
Hicks  and  others  on  a  replevin  bond  given 
plaintiff  by  defendants  In  a  prior  action  of 
detinne,  in  wblch  tiiere  was  judgment  that 
plaintiff  recover  the  property  sought  From 
a  Jadgm«it  for  defendants,  plaintiff  appeals. 
Beversed. 

Part  of  the  property  recovered  by  plaiur 
tiff  In  the  action  of  detinue  consisted  of  a 
mill  and  gin,  and  as  to  such  property  the 
trial  court  gave  the  fc^owlng  instruction, 
being  the  ruling  referred  to  in  the  opinion: 
"That  it  was  competent  for  the  defendants, 
it  they  committed  a  breadi  of  the  bond  as 
to  the  mill  and  gin  and  their  fixtures,  to 
take  the  amoimt  of  their  value,  and  that  It 
was  the  duty  of  Heard  to  receive  It,  tf 
a  tender  as  to  that  was  made." 

J.  C.  Bldiardson,  for  appellant  Stalllngs 
ft  W]]kers4Hi,  for  appellees. 

STONE),  0.  J.  An  action  was  brought  by 
the  plaintiff.  Heard,  against  J.  A.  Hicks, 
C  B.  Ulcks,  and  J.  E.  Hic^s,  for  the  re- 
covery of  certain  chattels  in  specie,  under 
section  2717  of  the  Code  of  1886.  The  plain- 
tiff made  oath  and  gave  bond,  and  obtained 
a  writ  of  seizure,  which  the  sheriff  executed 
by  seizing  the  property  sued  for.  This 
property  the  cdieriff  permitted  to  remain 
with  defendants,  upon  the  execntion  by 
them  of  a  bond,  to  the  plahitlff,  with  Owen, 
Parker,  and  two  Goodwins  as  sureties.  The 
condition  of  this  bond  was  that  "if  the  said 
J.  A.  Hicks  et  al.,  defendants  in  said  suit 
within  thirty  days  after  the  determination 
thereof,  if  cast  in  said  suit,  deliver  to  the 
said  George  P.  Heard  the  alx>ve-described 
property,  then  this  obligation  is  to  l>ecome 
void;  otherwise,  to  remain  In  fall  force  and 
effect"  Tbe  bond  contains  no  condition  or 
obllgatton  to  pay  costs  or  damages.  The 
bond  expresses  as  its  penalty  the  sum  of 
$780,  and  we  have  copied  the  entire  condi- 
tion. It  wUI  be  seen  that  it  does  not  con- 
form to  tlie  statutory  requirements.  Code, 
i  2717.  The  trial  of  the  detinue  suit,  or  suit 
for  the  recovery  of  chattels  in  specie,  took 
place  November  25,  1887,  and  resulted  In 
a  verdict  and  Judgment  for  plaintiff  for 
most  of  the  property  sued  for.  The  Judg- 
ment, following  the  verdiot  was  as  follows: 
"It  is  therefore  considered  by  the  court; 
that  the  plaintiff  have  and  recover  of  the 
said  J.  A.  Hicks  and  J.  E.  Hlcka  the  said 
steam  engine  and  fixtures,  said  gin  and  fix- 
tnres,  said  gristmill  and  fixtures,  said  bay 
mane  mule,  said  wagon,  and  said  three  head 
of  cattle,  or  the  alternate  value  of  said 
■team  engine  and  fixtures,  of  three  hundred 
doDars;  the  value  of  the  gin  and  fixtures, 
of  afsventy-flve  dollars;    the  value   of  Uie 
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gristmill  and  fixtures,  seventy-five  dollars; 
the  value  of  the  bay  mare  mule,  of  fifty 
dollars;  the  value  of  the  wagon,  ten  dollara; 
and  the  value  of  the  three  head  of  cattle, 
of  18.00  each,  being  twenty-four  dollars." 
There  was  neither  verdiot  nor  judgment  for 
damages  for  the  detention  of  the  property, 
nor  was  there  inquiry  In  the  detinue  suit 
so  far  as  the  present  record  informs  us,  of 
any  damage  done  the  property  pending  the 
solt  After  the  institution  of  the  detinue 
suit,  hut  before  trial  and  Judgment,— ihe 
property  saed  for  being  In  the  possession 
of  J.  A.  and  J.  E.  Hicks,— the  mill  and  gin 
and  their  fixtures  were  burned,  and  the 
engine  was  seriously  impaired  In  value,  as 
a  consequence  of  the  burning.  The  breach 
complained  of,  and  damages  claimed  in  each 
count  of  the  complaint  are  stated  as  fol- 
lows: "And  the  plaintiff  avers  that  the  said 
J.  A.  Hicks  was  cast  in  said  suit  and  with- 
in thirty  days  after  the  determination  there- 
of did  not  deliver  to  said  George  P.  Heard 
the  above-described  property,  and  that  the 
plaintiff  has  been  greatly  damaged  thereby, 
in  ithis:  (1)  That  by  reason  of  said  failure 
of  said  J.  A.  Hicks  to  deliver  the  said 
steam  engine,  aforesaid,  the  plaintiff  haa 
been  damaged  in  the  sum  of  |300,  with 
the  Interest  thereon  from,  to  wit,  the  26th 
day  of  December  1887.  C^)  That  by  reason 
of  the  failure  of  tiie  said  J.  A.  ]mcks  to 
deliver  Hie  said  gristmill  to  plaintiff,  as 
aforesaid,  the  plalnttff  has  been  damaged 
in  the  sum  of  $75,  with  the  interest  therecm 
from  the  25th  day  of  December,  1887.  (3) 
That  by  reason  of  IJie  said  failure  of  the 
said  J.  A.  Hicks  to  deliver  the  said  gin  the 
plaintiff  has  been  damaged  in  the  sum  of 
$75,  with  the  Interest  therecn  from,  to  wit, 
tiie  25th  day  of  December,  1887.  (4)  That  by 
reason  of  the  failure  of  the  said  J.  A.  Hicks 
to  deliver  the  said  bay  mare  mule  the  plain- 
tiff has  been  damaged  in  the  sum  of  $50, 
with  the  interest  thereon  from  the  25tih  day 
of  December,  1887.  (5)  Tliat  by  reason  of 
the  failure  of  J.  A.  Hicks  to  ddlver  said 
wagon  the  plaintiff  has  been  damaged  in  tba 
sum  of  $10,  with  the  Interest  thereon  from 
the  25th  day  of  December,  1887.  (6)  That 
by  reason  of  the  failure  of  said  J.  A.  Hicks 
to  deliver  the  said  three  head  of  cattle  the 
plaintiff  has  been  damaged  in  Che  sum  of 
$24,  with  the  interest  thereon  from  Decem- 
ber, 25.  1887." 

It  will  be  borne  in  mind  that  the  delivery 
or  replevin  bond  contains  no  stipulation  bindr 
ing  the  obligors  for  any  damages  that  the 
plaintiff  might  suffer  in  consequence  of  the 
giving  thereof.  For  this,  as  well  as  other 
reasons,  it  is  unnecessary  for  us  to  consider 
the  claim  asserted  in  this  suit  for  attorneys' 
fees  incurred  in  the  detinue  suit  Sureties 
are  bound  only  to  the  extent  expressed  In 
their  obligation,  or  imposed  by  law.  They 
stand  on  the  terms  of  their  contract 

Several  pleas  were  interposed  to  the  ao- 
tloo,  to  some  of  which  plaintiff  filed  demur' 
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rers.  TTie  rallngrs  on  the  demurrers  are 
shown  only  In  the  bill  of  excepttons.  Under 
our  rules  of  practice,  we  are  forbidden  to 
consider  these  demurrers,  but  must  presume 
they  were  abandoned.  3  Brick.  Dig.  p.  78, 
§  7;  Powell  t.  State,  89  Ala.  172,  8  South. 
Rep.  109;  Beclc  v.  West,  91  Ala.  312,  9  South. 
Rep.  199.  It  results  that  we  must  try  this 
case  as  on  issue  joined  on  all  the  pleas,  with- 
out considering  their  legal  sufficiency. 

Fending  the  detinue  suit,  and  after  the 
execution  of  the  replevin  bond,  a  Are  destroy- 
ed the  mill  and  gin,  and  damaged  the  engine. 
No  proof  was  offered  in  explanation  of  the 
fire,  or  its  origin,  and  no  special  blame  is 
imputed  to  the  defendants  on  account  there- 
of. The  recovery  in  the  detinue  suit,  how- 
ever, demonstrates  that,  to  the  extent  the 
plaintlfl  had  verdict  and  judgment,  the  prop- 
erty was  his  at  the  Institution  of  the  suit, 
and  as  a  consequence  the  possession  and 
use  of  It  by  the  defendants  in  the  detinue 
suit  was  wrongful 

The  rulings  of  the  circuit  court  In  reference 
to  the  gin,  the  miU,  the  mule,  and  the 
wagon  were  clearly  free  from  error.  The 
mule  and  wagon  were  tendered  within  30 
days  after  the  Judgment  was  rendered,  and 
the  plaintiff  had  the  boneflt  of  them.  The 
mill  and  gin  having  been  entirely  destroyed 
by  fire,  they  could  not  be  delivered.  Their 
alternate  values  had  been  assessed,  and  made 
the  judgment  of  the  court,  and  before  the  30 
days  expired  those  alternate  values  were 
tendered  to  the  plaintiff.  OCbe  complaint 
In  the  present  suit  claims  the  values  of  the 
mill  and  gin  only  at  the  prices  fixed  In  the 
detinue  recovery.  The  proof  fully  sustained 
this  branch  of  the  defense,  and  the  circuit 
court's  rulings  in  reference  thereto  are  free 
from  error. 

The  engine  and  Ix^er  present  a  different 
and  graver  question.  These  had  been  injured 
by  the  fire,  but  were  not  destroyed.  The 
defense  relied  on  as  to  these  was  tender, 
but  no  offer  was  made  to  pay  for  the  de- 
predation caused  by  the  burning.  The  ch> 
cult  court  refused  to  receive  testimony  of 
such  Injury,  and  the  plaintiff  excepted.  The 
chattel  or  chattels  sued  for,  together  with 
damages  for  the-  detention,  are  the  primary 
recovery  in  an  action  of  detinue.  But  inas- 
much as  the  chattel  may  perish,  or  become 
otherwise  inaccessible,  the  rule  and  law  of 
this  action  are  that  the  alternate  value  of 
the  property  sued  for  must  be  ascertained 
and  adjudged,  and  when  more  chattels  than 
one  are  the  subject  of  the  recovery  the 
separate  values  must  be  ascertained  and  de- 
termined. Tills,  because  some  of  the  chattels 
may,  after  judgment,  be  accessible  and  re- 
coverable In  spede,  while  others  may  be  be- 
yond reach.  In  this  way  the  successful  plain- 
tiff has  his  rights  secured  to  him,  not  alone 
by  regaining  possession  of  his  property  that 
rematuB  accessible,  but  also  by  recovering 
the  ascertained  value  of  such  part  as  may 
liaye  gotten  b^ond  the  reach  of  process.   So, 


when  there  Is  a  recovery  in  detinue,  the 
plaintiff  must  accept  the  specific  thing  re- 
covered, unless  by  some  default  of  the  de- 
f»idant  he  has  armed  the  plaintiff  with  the 
right  to  demand,  at  his  option,  not  the  prop- 
erty Itself,  but  Its  ascertained,  alternate  val- 
ue. The  damages  for  detention,  recoverable 
by  plaintiff,  are  intended  to  compensate  him 
for  the  injury  he  has  sustained  by  being  l^ept 
out  of  the  possession  and  use  of  his  property. 
Reasonable  hire,  taking  Into  account  the 
injury  to  the  chattel,  caused  by  Its  use,  if 
there  be  no  exceptional  features  in  the  case, 
will  mark  the  plalntlfrs  measure  of  recovery 
under  the  head  of  damages  for  detention. 
But  exceptional  cases  arise.  The  Chattel  de- 
tained may  sustain  a  serious  Injury,  very 
materially  impairing  its  value  beyond  that 
which  would  result  ordinarily  from  its  use. 
Now,  as  tills  injury  and  impairment  of  value 
accrue  to  plaintiff's  property  while  defendant 
Is  tortlously  withholding  from  him  bis  rl^t 
to  possess  and  enjoy  it,  tliis  abuse  becomes 
a  legitimate  Item  and  subject  for  the  in- 
quiry of  damages  for  the  detention.  This  for 
the  reason  that  If  the  chattel  had  not  been 
wrongfully  detained  it  does  not  appear  that 
the  injury  would  have  ensued.  Hence,  prima 
facie,  the  Injury  Is  the  result  of  the  deten- 
tion—the wrongful  detention— which  with- 
holds the  property  from  its  rightful  owner. 
In  Wortham  v.  Ourley,  75  Ala.  358,  363, 
this  court  said  "that  the  damages  required 
to  be  assessed  for  the  detention  of  the  prop- 
erty included  any  deterioration  In  its  value, 
occasioned  by  the  default  of  the  wrongdoer, 
through  neglect,  abuse,  or  nonuse,  during  the 
period  of  detention.  This  Injury  is  shown  to 
have  resulted  from'  the  tortious  act  of  seizure 
and  detention,  as  its  natural  and  proximate 
cause,  and  was  a  legitimate  element  of  dam- 
age, in  addition  to  the  value  of  rent  or  hire." 
See,  also,  2  Sedg.  Dam.  (7th  Ed.)  498  et  seq.; 
Freer  v.  Cowles,  44  Ala.  314;  Wllkersori  ▼, 
McDougall,  48  Ala.  517;  Archer  v.  Williams, 
2  Oar.  &  E.  26. 

Having  ascertained  the  extent  of  liability 
the  defendant  Hicks  rested  under  for  the 
use  and  abuse  of  the  engine  pending  the  de- 
tinue suit,  what  Is  the  liability  of  his  sureties 
on  the  replevin  liond  In  relation  th»«to  ?  They 
bound  themselves,  as  sureties  of  Hicks,  that 
the  latter,  tf  cast  in  the  action,  would  within 
30  days  surrender  the  prc^erty.  Xbey  there- 
by took  upon  themselves  the  same  duty  and 
obligation  to  surrender  the  property  which 
rested  on  Hicks,  and  assumed  all  his  liabili- 
ties for  the  nondelivery.  We  have  shown 
that  his  possession  of  the  property  pending 
the  Utigatton  was  that  of  a  tort  feasor,  and 
that  this  was  conclusively  shown  by  the 
verdict  and  Judgment  in  the  detinue  suit 
We  have  shown,  further,  that  detaining  and 
holding  the  property,  as  he  did,  without  right, 
it  was  his  duty  to  restore  It  In  the  condition 
it  was  In  when  he  executed  the  bond,  or^ 
dlnary  wear  and  care  excepted.  Burning  & 
house  over  the  engine  could  not  fail  to  in- 
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Jure  it  materially,  beyond  the  mere  deteriora- 
tion of  It  from  use,  and  therefore  brought  It 
within  th  i  principle  that  a  tender  of  property 
thus  circumstaaced  Is  not  a  full  discharge 
of  the  obligation  to  deliver.  The  circuit 
court  erred  in  no^  receiving  testimony  of  the 
injury  done  the  engine  from  the  burning,  and 
In  holding  that  the  plaintiff  was  bound  to  ac- 
cept the  engine,  if  materially  damaged,  in 
discharge  of  the  bond.  There  was  some  tes- 
timony tending  to  Show  that  after  the  al- 
leged tender  the  plaintiff  exercised  some  con- 
trol over  the  engine.  If  this  be  so  it  will 
present  a  question  for  consideration  by  the 
jury,  tmder  the  court's  direction,  whether  or 
not  he  received  the  engine,  and  whether  he 
thereby  waived,  or  Intended  to  waive,  aU 
claim  for  damage  It  had  sustained. 

The  question  in  reference  to  the  cattle:  If 
the  plaintiff,  with  knowledge,  received  one 
or  more  cows  in  lieu  of  uiose  embraced  in 
the  mortgage,  or  if,  after  being  informed  of 
the  sabstitntion,  he  retained  such  substituted 
cows,  exercising  acts  of  ownership  over  them, 
this  would  estop  him  from  claiming  a  for- 
fdtnre  of  the  bond  for  the  nondelivery  of  the 
cattle^  or  any  part  of  them. 

Bereised  and  remanded. 


<M   Ala.    468) 

NEWTON   r.   ATiABAMA   MIDLAND   BY. 

OO. 
<8Dpreme  Court  of  Alabama.    May  18,  1893.) 

COSOBUKATIOK  PbOCIEEDINOB — JUDOMBIIT   ON   AP- 
PBAU— UOTION  TO  SST  ASIRB. 

1.  A  judgment  in  favor  of  a  railroad  com- 
pany in  oondenuiation  proceedings,  rendered 
on  appeal  from  a  judgment  dismissing  the 
company's  petition,  will  not  be  set  aside  on 
the  groond  that  no  notice  of  appeal  was 
served  on  defendant,  or  on  any  one  authorized 
to  act  for  her,  where  the  record  shows  that 
she  duly  appeared  in  the  appellate  court  by  her 
attorney. 

2.  Nor,  in  snch  case,  will  the  judgment  be 
set  aside  on  the  ground  that  the  petition  was 
amended  in  the  appellate  court  so  as  to  in- 
clude more  land  than  was  included  in  the  orig- 
inal petition. 

Api>eal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Oondemnatlon  proceedings  by  the  Alabama 
Midland  Railway  Company  against  Nancy 
E.  H.  Newton.  From  a  judgment  denying 
defendant's  motion  to  set  aside  a  judgment 
for  plaintiff,  defendant  appeals.   Affirmed. 

Famham  &  Grum  and  Richardson  &  Reese, 
for  appellant   A  A.  Wiley,  for  appellee.  - 

HBAD,  J.  The  Alabama  Midland  Rail- 
way Company  Instituted  proceedings  in  the 
probate  court  of  Montgomery  cotmty  to  con- 
demn a  right  of  way  over  the  lands  of  the 
appellant,  under  article  2,  c.  15,  tit  2,  pt  3, 
of  the  Code. .  Such  prooeedlngs  were  bad  In 
that  comrt  that  on  the  27th  day  of  April, 
1891,  the  petition  was  dismissed.  On  No- 
vember 11,  1891,  the  petltiouer  obtained  an 


appeal  to  the  circuit  court  of  the  cotm^ 
from  the  order  of  dismissal,  and  the  cause 
was  regularly  certified  to  and  doclieted  in 
that  court.  The  same  counsel  who  had  been 
employed  by  Mrs.  Newtwi  to  represent  her, 
and  who  did  represent  her  in  the  probate 
court,  appeared  to  represent  and  did  rep- 
resent her  cause  on  appeal  in  the  circuit 
court  In  that  court  counsel  of  Mrs.  New- 
ton being  present,  the  petition  was  amended 
so  as  to  enlarge  the  right  of  way  sought  to 
be  condemned  from  80  feet  to  100  feet  In 
width;  and,  the  cause  then  coming  on  for 
trial,  on  the  11th  day  of  February,  1882,  as 
the  judgment  entry  recites,  all  the  parties 
appeared  by  their  attorneys,  and  a  trial  was 
had  by  jury,  who  rendered  a  verdict  in 
favor  of  the  petitioner,  and  assessed  the 
damages  to  be  paid  to  Mrs.  Newton  at  $700, 
and  thereupon  the  court  rendered  judgment 
of  condemnation  in  due  form.  At  the  next 
term  of  the  court  thereafter  the  appellant 
moved  the  circuit  court  to  set  aside  the 
judgment  on  the  ground  that  it  was  void, 
for  the  reasons:  First.  That  no  notice  of  the 
appeal  was  served  upon  hes,  or  upon  any 
one  authorized  to  act  for  her,  and  that  she 
never  authorized  or  empowered  any  one  to 
accept  service  or  waive  notice  In  that  behalf 
for  her.  Second.  The  petition  as  filed  and 
tried  in  said  probate  court,  and  upon  which 
judgment  was  rendered  in  her  favor,  asked 
for  the  condemnation  of  80  feet  of  land  In 
width  nmning  through  her  entire  premises, 
and  that  after  the  cause  was  removed  by 
appeal  from  the  probate  court  the  petition 
was  amended  by  asking  for  the  condemna- 
tion of  a  strip  of  land  rmmlng  through  her 
premises  100  feet  wide,  and  thus  (flianged 
to  that  extent  the  sabject-mattcr  of  the 
suit 

1.  It  Is  Immaterial  whether  notice  of  the 
appeal  was  served  on  Mrs.  Newton  or  her 
cotmsd  or  not  shice  the  record  shows  eihe 
duly  appeared  In  the  cause  In  the  appellate 
court  by  her  attorneys.  The  purpose  of  no- 
tice to  a  party  Is  to  bring  him  into  court 
If  he  voluntarily  appears,  notice  Is  tmneces* 
sary.  The  fttct  of  such  appearance,  when  it 
is  shbwn  by  the  record,  cannot  be  disputed 
on  motion  to  set  aside  the  judgment  The 
record  is  conclusive  in  sacfa  a  case.  Pettcui 
V.  McClanahan,  52  Ala.  55;.  2  Brick.  Dig. 
p.  140,  H  187-140. 

2.  Under  onr  liberal  system  of  amend- 
ments the  circuit  court  had  authority  to  per* 
mlt  the  amendment  of  the  petition.  It  em- 
bcaoed  the  same  land  as  that  sought  to  be 
condemned  by  the  original  petition,  and  20 
feet  in  width  in  addition.  The  parties  were 
before  the  court  when  the  amendment  was 
allowed,  and' the  cause  was  tried  on  it  Blx 
parte  North,  49  Ala.  385;  Dothard  v.  Teagne. 
40  Ala.  583;  1  Brick.  Dig.  p.  75,  8  77  et  seq. 
The  judgment  is  not  for  any  reason,  void 
on  its  face,  and  the  court  had  no  power  to 
set  it  aside  at  a  subsequent  term.    Affirmed. 
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KNIGHT   T,    ALABAMA    MIDLAND    BY. 
CO. 

(Supreme  Coart  of  Alabama.    May  18,  1893.) 

Oebd  to  Railroad  Oihfant  —  Constkdotion  — 
Right  op  Wat—  Ejectment— Tiilb  to  Boppokt. 

Plaintiff  and  his  wife  executed  to  the 
trustee  of  a  railroad  company  about  to  be 
formed  a  deed  of  the  right  of  way  over  plain- 
tiff's land  for  a  railroad  "from  M.,  Ala.,  by  A, 
Ala.,  to  C,  Fia.,  or  other  point  in  southeast 
Ala.  or  Fla.,"  provided  that  the  road  should  be 
built  within  three  years  from  a  certain  date. 
The  company  was  incorporated,  and  within 
three  years  built  a  road  over  the  right  of  way 
granted  in  the  deed,  from  M.,  by  A.,  to  L.,  a 
station  south  of  M.,  and  in  the  direction  of  C. 
Bdd,  that  L.  was  m  "southeast  Ala.,"  within 
the  meaning  of  the  deed,  and  hence  plaintiff 
could  not  recover  in  ejectment  against  the 
company  owning  and  operating  the  road. 

Appeal  from  circuit  court,  Montgomny 
county;  Jobn  P.  Hubbard,  Judge. 

Ejectment  by  Thomas  D.  Knight  against 
the  Alabama  Midland  Railway  Company. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

The  cause  was  tried  upon  an  agreed  state- 
ment of  facts,  of  which  the  following  are 
material  to  the  cause:  On  April  10, 1886,  the 
plaintiff  owned  the  land  sued  for  In  this  ac- 
tion, together  with  bis  wife^  and  on  that  day 
executed  the  following  deed:  "Know  all  men 
by  these  presents,  that  whereas,  the  forma- 
tion of  an  incorporated  railway  company  for 
the  buUdtng  of  a  line  of  railway  from  Mont- 
gomery, Alabama,  by  Ada,  Alabama,  to  Chat- 
tahoochee, Florida,  or  other  point  in  south- 
east Alabama  or  Florida,  is  contemplated  by 
certain  citizens  of  Alabama  and  of  New  Tork, 
upon  condition  that  certain  donations  of  land 
are  made,  and  other  Iseneflts  are  granted,  to 
aid  in  its  construction,  which  said  railway 
company  will  be  known  and  called  the  Mont- 
gomery &  Florida  RaUway  Company;  and 
whereas,  we,  T.  D.  Kni^t  and  D.  A.  Knight, 
of  said  county,  desiring  to  aid  in  the  building 
of  said  road,  and  desiring  that  said  line  of 
road,  when  built,  ahall  pass  over  my  lands, 
or  as  near  my  lands,  In  said  county,  as  pos- 
sible: Now,  therefore.  In  consideration  of  the 
premises,  and  In  order  to  encourage  and  pro- 
mote the  organization  of  such  a  company  to 
build  such  a  railway,  and  to  aid  the  building 
of  such  a  railway  by  any  such  company  as 
may  be  organized  for  the  purpose  of  build- 
ing it,  and  as  an  inducement  and  aid  to  such 
company  to  construct  its  line  of  railway  upon 
and  across  my  premises,  or  as  near  thereto 
as  practicable,  and  In  furOier  consideration 
of  ten  dollars  to  me  in  hand  paid  by  V.  B. 
Watson,  trustee,  the  receipt  whereof  is  hereby 
acknowledged,  we,  the  aforesaid  T.  D.  Knight 
and  D.  A.  Knight,  his  wife,  do  hereby  grant, 
bargain,  sell,  and  convey  unto  the  said  Wat- 
son, as  trustee  for  any  such  railway  company 
as  is  contemplated  herein,  and  referred  to 

above,  in  the  county  of ,  a  right  of  way 

for  said  railway  over  and  across  any  or  all  of 
my  lands  in  Montgomeiy  county,  in  said 


state,  seventy-five  feet  on  each  side  from  the 
center  of  the  track  and  roadbed,  to  be  select- 
ed and  located  by  such  company,  with  the 
right   and    privilege   of   entering   upon  and 
using  said  right  of  way,  and  all  earth,  timber, 
and  trees  thereupon,  for  the  construction  of 
said  railway.    If  said  railway  is  buUt  across 
my  said  lands,  the  said  company  shall  have 
the   right  to  fell  any  trees  outside  of  the 
right  of  way,  which,  in  Its  judgmoit,  shall 
in  any  manner  injure  its  roadbed  or  tracJu, 
by  shadmg  the  same  or  otherwise,  and  to 
cut  all  necessary  ditches  to  properly  drain 
and   protect   said   roadbed   and   track   and 
right  of  way,  and  to  divert  any  stream  flow- 
ing on  said  right  of  way  for  the  same  pur- 
pose, and  to  use  the  dirt  or  stone  on  the 
land   adjacent  to  construct  a  roadbed.    If 
said  railway  passes  upon  or  near  my  said 
lands,  the  privilege  of  using  any  stream  or 
lake  of  water  on  the  same,  or  tiie  lands  ad- 
jacent,  for  uses  of  said   railway,   and   of 
crossing  my  lands  to  convey  the  water  to  the 
railway,   provided  the  water  is  not  taken 
from  more  than  half  a  mile  from  said  rail- 
way.   To  have  and  to  hold  the  real  estate, 
rights  of  way,  the  rights  and  uses  of  water, 
and  other  privileges  hereby  conveyed  unto 
the  said  V.  B.  Watson,  trustee,  as  afore- 
said,  his  successors  in  trust,  and  assigns, 
forever,  in  fee  simple.    When  said  railway 
company  Is  organized  the  said  V.  B.  Watson, 
trustee,  shall,  without  delay,  and  upon  re- 
quest of  said  company,  execute  and  deUver 
to  said  company,  in  its  corporate  name.  Its 
successors  and  assigns,  a  conveyance  invest- 
ing them  with  the  rights,  title,  and  Interest 
to  and  in  the  property,  grants,  and  privileges 
hereby  conveyed  and  bestowed.  Just  as  It 
Is  by  this  conveyance  vested  in  such  trustee, 
named  hereiiL    This  deed  shall  also  be  void, 
and  of  no  effect,  if  said  railway  is  not  con- 
structed within  three  years  from  the  first 
day  of  July,  1886."    The  Montgomery  &  Flor- 
ida Railway  (Company,  having  been  duly  In- 
corporated under  the  general  Incorporation 
laws  of  the  state  of  Alabama,  built,  equipped, 
and  operated  a  railroad  in  a  due  southerly 
direction  from  Montgomery,  Ala.,  via  Ada,  to 
Luveme,  a  station  51  miles  south  of  Mont- 
gomery, in  the  direction  of  (jhattahoochee, 
Fla.,  or  other  point  in  southeast  Alabama  or 
Florida.    This  road  was  built  by  the  Mont- 
gomery &  Florida  Railway   (Jompany,  was 
constructed  over  and  along  the  right  of  way 
mentioned  in  the  deed  from  plaintiff  to  Wat- 
son as  trustee,  and  the  right  of  way,  as  se- 
lected  by    said   railway    company,   and    oc- 
cupied by  it,  was  76  feet  wide  on  each  side 
from  the  center  of  its  track.    After  the  Mont- 
gomery &  Florida  RaUway  had  been  built 
and  equipped,  and  was  being  operated,  via 
Ada,  to  Luveme,  as  aforesaid,  all  Its  rights, 
franchises,    tracks,    roadbed,    rolling    stock, 
rights  of  way,  equipments,  lands,  and  appur- 
tenances, including  the  estate  here  sued  for, 
were  sold  at  public  outcry,  under  a  fore- 
closure decree  of  the  United  States  clrcnit 
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court,  to  satisfy  a  firat-mortgagi!  bonded  In- 
debtedness thereon.  Said  Knigbl  never  in- 
terposed any  objection  whatever  to  said  sale, 
and  never  made  known  or  asserted  to  said 
purchasers  any  right,  title,  dalm,  or  interest 
whatsoever  to  any  of  the  estate  here  sued 
for.  Shortly  after  said  purchase  the  pur- 
duiaers  of  said  railroad,  in  the  mode  pre- 
scribed by  statute,  incorporated  and  organ- 
ised the  Northwest  &  Florida  Railroad  CSom- 
pany  as  the  successor  and  assign  of  the 
Montgomery  &  Florida  Bailway  Company, 
and  operated  the  said  road  between  its 
terminal  points— Montgomery  and  Luverne— 
nntU  July,  1889.  In  July,  1889,  the  Alabama 
Midland  Railway  Company,  incorporated  and 
duly  organized  under  the  laws  of  Alabama, 
purcihased  the  property  and  franchises  of  the 
Northwest  &  Florida  Railroad  (Company,  and 
consolidated  the  two  roads,  in  the  manner 
prescribed  by  statute,  under  the  name  of 
the  Alabama  Midland  Railway  Company,  and 
still  operates  the  branch  of  this  road  from 
the  dty  of  Montgomeiy  to  Luveme.  On  the 
leth  day  of  June,  1890,  the  said  V.  B.  Wat- 
son, as  trostee,  executed  to  the  Alabama 
Midland  Railway  Company  a  deed  conveying 
the  rii^t  of  way  conveyed  by  T.  D.  Knl^t 
and  wife  to  V.  B.  Watson  as  trustee.  The  said 
Montgomeiy  &  Florida  Railway  Company, 
the  Northwest  &  Florida  Railroad  Company, 
and  the  Alabama  Midland  Railway  Company, 
contlnuoasly,  in  the  order  named,  and  as  the 
successors  and  assigns,  the  one  of  and  to  the 
other,  have  in  good  faith  held  actual,  open, 
aotorloua  possession  of  the  land  conveyed  as 
a  ric^t  of  way,  and  the  interest  therein  sued 
for  in  this  action,  from  April  10,  1886,  up  to 
and  Including  the  day  of  the  trial,  which  was 
in  1891,— a  period  of  more  tlian  three  years 
before  the  commencement  of  this  suit  Upon 
this  agreed  statement  of  facts  the  plaintifC 
revested  the  court  to  give  the  general  af- 
firmative charge  in  his  behalf,  and  duly  ex- 
cepted to  the  court's  refusal  to  give  said 
charge.  The  court,  at  the  request  of  the 
defendant,  gave  the  following  written  charge 
to  the  Jury:  "If  they  believe  all  the  evidence 
they  must  find  for  the  defendant"  To  the 
giving  of  this  charge  the  plaintiff  duly  ex- 
cepted. 

Arrlngton  ft  Oraham  and  Watts  &  Son, 
toe  aH>ellant    A.  A.  Wiley,  for  appellee. 

McCLBIiliAN.  J.  We  hold  that  the  town 
of  Laveme  is  in  southeast  Alabama,  within 
the  terms  of  the  deed  from  Knight  to  Wat- 
son, trustee,  etc.,  and  that  the  building,  with- 
in three  years  from  the  date  thereof,  of  the 
MMitgomery  &  Florida  Railroad,  by  the  town 
of  Ada,  to  that  point,  was  a  compliance  with 
the  condition  subsequent  contained  in  said 
deed,  the  purpose  of  which  was  to  avoid 
the  conveyance  In  the  event  a  railroad  was 
not  built  within  the  time  mentioned  "from 
Montgomery,  Alabama,  to  Chattahoochee, 
Florida,  or  some  other  point  in  southeast 
Alatwima  or  Florida;"  the  fact  being  that 


the  land  involved  is  situate  along  the  line  of 
said  road,  as  built  between  Luveme  and 
Montgomeiy.   Affirmed. 


(tt  Ala.   tUI 

BUTLER  et  al.  v.   WALKER  et  aL 

(Supreme  Court  of  Alabama.     May  17,  189S.) 

MONiciPAL  Corporations— FoBVBiTDRS  or  Chab- 

TeR—NoKU8KU— Reincorporation — Officers. 

1.  Although  a  municipal  charter  is  not 
forfeited  by  nouuser  without  legislative  or  ju- 
dicial action  repealing  the  charter  or  adjudg- 
ing it  forfeited,  yet  >t  was  competent  for  the 
legislature  to  provide  by  Act  March  8,  1871, 
cliartering  the  town  of  Rutledge,  that,  if-  there 
should  be  a  failure  to  hold  the  annual  election 
for  intendant  and  council  on  the  day  mentioned 
in  the  act,  all  its  powers,  immunities,  and 
franchises  should  cease;  and,  there  having 
been  failure  to  hold  such  election,  the  corpora- 
tion ceased,  and  there  was  no  impediment  to 
the  subsequent  incorporation  of  the  toWb  un- 
der Code  1876,  §§  1763-1802,  as  amended  by 
Acte  1879  and  1881. 

2.  Since  Code  1876,  {  1763,  and  Code 
1886,  {  1486,  provide  for  the  incorporation  by 
a  judge  of  probate  of  tlie  inhabitants  of  a 
town  "not  incorporated,"  proceedings  to  in- 
corporate the  inhabitants  .of  a  town  already 
incorporated  are  alwrtlve  and  void,  notwith- 
standing Donuser  after  such  prior  incorpora- 
tion. 

3.  After  a  town  had  been  incorporated  un- 
der Code  1876,  If  1763-1802,  as  amended  by 
Acts  1879  and  1^1,  a  reincorporation  was  at- 
tempted because  of  the  supposed  forfeiture  of 
the  charter  by  nonnser,  which  reincorporation, 
however,  was  abortive,  the  charter  not  having 
been  in  fact  forfeited.  Under  the  supposed 
new  incorporation  an  election  was  held  by  the 
sheriff  for  an  intendant  and  councilmen,  and 
tlie  persons  elected  assumed  and  i)erformed  the 
official  functions.  When  their  terms  ended 
they  ordered  the  election  of  their  successors. 
Bdd,  that  the  persons  elected  on  the  order  of 
the  sheriff  were  de  facto  officers,  and  that 
their  successors,  elected  on  their  order,  were 
de  jure  incuml>ent8  of  de  jure  offices,  their 
titles  being  derived  from  the  first  charter. 

Appeal  from  circuit  coiurt,  Crenshaw  coun- 
ty; John  P.  Hubbard,  Judge. 

Petition  by  H.  H.  Butler  and  others,  pray- 
ing the  Issuance  of  a  rule  to  John  M.  Walker 
and  otheis,  intendant  and  councilmen  of  the 
town  of  Rutledge,  to  show  cause  why  th^ 
should  not  be  ousted  from  their  respective 
offlcea  From  a  Judgment  denying  the  peti- 
tion and  dismissing  the  same,  petitloneiB  ap- 
peal   Affirmed, 

Gamble  &  Bricken,  for  appellantB.  L  H. 
Parks,  for  appellees. 

McCLELLAN,  J.  The  proposition  that  a 
municipal  charter  la  not  forfeited  by  non- 
user  for  any  period  of  time,  and  that  to  this 
end  there  most  be  legislative  action  by  re- 
peal of  the  act  of  incorporation,  or  judicial 
action  adjudging  forfeiture,  may  be  con- 
ceded, for  all  the  piuposes  of  this  case,  to 
be  thoroughly  established;  Indeed,  we  enter- 
tain no  doubt  of  their  soundness.  But  It  is 
equally  clear,  we  think,  that,  the  legislature 
having  plenary  power  in  the  premises,  may 
create  such  corporations  conditionally,— that 
la,  make  provision  for  corporate  existence 
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npon  a  vote  of  Qie  people  within  the  ter- 
ritorial limits  of  the  proposed  corporation 
accepting  the  franchises,  prlylleges,  and  Im- 
munities granted  In  the  act,  and  also,  as  a 
corollary  to  this  power,  to  prescribe  s  con- 
ditlon  precedent,— the  charter  act  may  pro- 
yide  a  condition  subsequent  to  continued  cor- 
X)orate  existence,  or  even  ma;  absolutely 
limit  the  duration  of  the  corporation  it  cre- 
ates; in  either  of  which  cases  the  provision 
is  no  more  than  a  precedent  legislative  de- 
termination and  declaration  of  forfeiture  or 
surrender  of  corporate  existence  at  a  certain 
time  or  upon  the  liappenlng  of  a  certain 
event,  and  Is,  to  our  minds,  as  efficacious  to 
the  destruction  of  corporate  entity  as  would 
be  contemporaneous  legislative  abrogation  of 
the  charter.  We  are  therefore  of  the  opinion 
that  It  was  entirely  within  legislative  com- 
petency to  malce  provision  in  the  act  of 
March  8,  1871,  chartering  the  town  of  Rut- 
ledge,  for  the  dissolution  of  the  corpora- 
tion upon  an  event  therdn  specified,  and 
that  the  clause  of  that  act  which  is  in  this 
language:  "If  there  should  be  a  failure  to 
bold  the  annual  election  for  Intendant  and 
councUmen  on  the  day  mentioned  In  this  act 
for  that  purpose,  then  all  the  powers,  rights, 
prlylleges,  immunities,  and  franchises  herein- 
before or  hereinafter  conferred  on  the  said 
Intendant  and  council  as  a  corporation  shall 
forever  cease  and  determine,  and  be  of  no. 
force  and  effect  whatever,"— is  a  sufficient 
legislative  determination  and  declaration  of 
dissolution,  in  and  of  itself  working  cor^ 
porate  destruction  ipso  fturto  on  the  happen- 
ing of  the  condition  upon  which  It  was  in- 
tended to  become  operative.  That  the  con- 
dition did  transpire— that  there  was  a 
failure  to  hold  the  annual  election— vrlthln 
a  year  or  two  after  the  original  organiza- 
tion of  the  municipality  under  the  act,  and 
for  each  year  since  that  time,  is  admitted  In 
tills  case;  and  we  feel  safe  in  the  concluMon 
that  this  failure  of  the  corporation  to  comply 
with  the  organic  law  of  its  existence  entailed 
upon  it  tbe  destructive  consequences  prescrib- 
ed by  that  law,  and  that  the  town  of  Rut- 
ledge  thereupon  became  as  If  it  had  never 
been  erected  into  an  incorporation  at  alL 
There  was,  therefore,  no  legal  impediment  to 
the  subsequent  incorporation  of  the  town  of 
Rotledge  under  the  general  law  then  em- 
bodied in  the  Code  of  1876,  g{  1763-1802,  as 
amended  by  acts  passed  in  1879  and  1881, 
and  now,  with  these  amendments,  constitut- 
ing section  1486  et  seq.  of  the  Code  of  1886; 
and  the  town  was  in  fact  duly  and  regularly 
Incorporated  under  that  law  in  the  latter 
part  of  the  year  1881.  There  is  no  provision 
for  forfeiture  of  incorporation  for  nonuser 
or  other  cause  in  the  general  law.  There  has 
been  no  legislative  declaration  of  forfeiture, 
and  no  Judicial  dissolution  of  that  corporation 
since  then.  On  the  principles  stated  In  the 
outset  of  this  opinion,  and  to  the  soundness 
of  which  counsel  upon  either  hand  subscribe, 
that  corporate  entity  has  existed  at  eveiy 


moment  of  time  since  the  decree  of  the  pro- 
bate judge  to  that  end  was  rendered,  and  It 
exists  to-day,  notwltbstamdlng  organization 
under  it,  which  was  regularly  perfected  upon 
the  passing  of  the  decree,  was  not  l^ept  up; 
the  fact  being,  the  officers  elected  for  the 
year  1883,  after  altering  upon  the  discharge 
of  their  duties  and  discharging  them  for  a 
time,  ceased  so  to  do  before  the  expiratlc»i 
of  their  terms,  and  afterwards  for  several 
years  no  elections  were  held. 

It  may  he  said  to  be  axiomatic  that  two 
distinct  charters  for  one  corporation  cannot 
exist  at  the  same  time,  and,  of  consequence, 
that  a  corporation  already  in  existence,  and 
having  a  valid  charter,  cannot  be  reincorpo- 
rated through  proceedings  before  the  Judge 
of  probate,  who  has  no  authority  to  repeal, 
annul,  or  declare  forfeited  an  existing  char- 
ter, but  whose  powers  are,  to  the  contrary, 
expressly  limited  to  the  incorporation  of  the 
inhabitants  of  a  town  "not  Incorporated." 
Code  1876,  S  1763;  Code  1886,  {  1486.  It  fol- 
lows, of  course,  that  the  efforts  of  the  In- 
habitants of  Hutledge  to  reincorporate  the 
town  by  proceedings  before  the  prolate  Judge 
in  1888,  and  again  in  1891,  on  the  mista£:en 
idea  that  the  nonuser  after  the  incorporation 
of  1881  had  forfdted  corporate  existence, 
were  entirely  abortive,  the  orders  and  de- 
crees of  the  Judge  of  probate  in  that  behalf 
were  utterly  void,  and  all  that  was  done, 
ordered,  and  decreed  In  those  connectlonB 
is  now  to  be  taken  as  if  no  such  efforts  had 
ever  been  made,  and  as  if  no  such  orders 
or  decrees  had  ever  in  fact  beoi  enter- 
ed. Yet,  imder  the  supposed  new  incor- 
poration of  1891,— as,  also,  under  that  of 
1888,— an  election  was  hdd  by  the  sher- 
iff, as  provided  In  section  1493  of  the  pres- 
ent Code,  for  an  intendant  and  five  coun- 
dlmen,  and  the  persons  elected  were  in- 
dooted  into  office,  and  discharged  the  dntl«i 
thereof  for  the  term  prescribed  by  the  stat- 
ute. At  the  end  of  this  term,  these  persons 
thus  in  fact  constituting  the  intendant  and 
council  of  tiie  town,  and  performing  all  cor- 
porate functions  incident  to  Qiese  positions, 
ordered,  we  feel  warranted  in  assuming  from 
the  pleadings  and  agreed  facta  in  this  record, 
an  election  for  the  selection  of  an  intoidant 
and  five  councilmen  for  the  ensuing  year, 
and  at  this  election  were  chosen  the  respond- 
ents to  this  petition,  who  thereupon  qualified 
and  entered  1^>on  the  discharge  of  their  du- 
ties. The  present  proceeding  is,  in  one  as- 
pect, in  the  nature  of  an  Information  for 
quo  warranto,  and  seeks  to  have  the  re- 
spondents adjudged  usurpers  of  the  offices 
they  now  assume  to  occupy,  and  ousted 
therefrom;  in  another  aspect,  It  is  more  in 
the  nature  of  an  application  for  certiorari 
than  anything  else,  and  seelcs  to  have  cer- 
tain ordinances  enacted  by  the  respondents 
declared  void  and  expunged.  It  la  very  <dear 
to  OS  tiiat  the  petition  is  bad  for  duplicity, 
if  for  no  other  reason;  but  we  need  not  dis- 
cuss that  point    This  we  pretermit,  becaoae 
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It  ]■  eqiiall7  dear  tbat  tiiere  ia  no  metit  in 
the  case  presented  by  petlttoner  In  ^ther 
aspect,  or  In  both  combined,  conceding  they 
admitted  of  combination.  The  corporation, 
as  brought  Into  existence  by  the  proceedings 
before  the  probate  Judge  in  1881,  has,  as  we 
hare  Indicated,  been  ever  since  then  an  ex- 
isting de  Jure  corporation,  and  is  so  now,  not- 
withstanding there  Imre  in  the  interim  been 
two  periods  of  tUne  during  wliich  there  was 
no  municipal  organization,  and  the  functions 
of  the  corporation  were  not  exercised.  As  a 
necessaiy  Incident  to  this  continued  corporate 
existence,  or  rather  as  an  essential  and  in- 
hwent  part  of  It,  there  have  also  existed 
during  all  that  time  the  offices  In  the  ooipora- 
tlon  created  by  the  statute,  and  designated 
as  one  Intraidant  and  five  councilmai;  and 
these  offices  are  the  same  in  all  respects,— 
the  statutes  in  this  regard  b^^g  identical  at 
the  times  of  the  orlgtaial  valid  incorporation 
and  the  sabseqneait  attempted  reincorpora- 
tion,—under  the  incorporaticn  of  1881,  which 
still  exists,  as  they  were  supposed  to  be  un- 
der the  yfM  incorporations  of  1888  and  1891. 
These  de  Jure  offices  were  irregularly  filled 
by  an  election  held  by  the  sheriff  in  1881, 
and  the  pwsons  then  elected  entered  upon 
and  dis<diarged  the  duties  incident  thereto 
under  the  color  of  right  afforded  by  the  pro- 
ceedings of  tbat  year  before  the  probate 
judge.  These  duties  were  the  same,  and  in 
like  manner  discharged,  as  they  would  have 
beoi  and  would  have  been  performed  had 
there  beoi  no  attempted  reincorporation. 
The  only  point  of  difference  lies  in  the  fact 
that  the  incumbents  erroneously  referred 
th^  titles  to  the  void  proceeding  of  1881, 
instead  of  the  valid  and  still  subsisting  char- 
ter of  1881.  The  only  real  infirmity  in  that 
title  resulted  from  the  irregularity  with  re- 
spect to  the  election  of  1891,  in  that  it  was 
called  and  held  by  the  sheriff  under  sectlcm 
1483,  Instead  of  by  their  predecessors  in 
office,  under  section  1495  of  the  Code;  This 
irregularity  cannot  have  the  effect  of  im- 
pugning the  validity  of  the  acts  done  by 
these  persons  which  were  within  the  compe- 
tency of  the  intendant  and  councilmen  of  the 
town.  The  offices  were  those  prescribed  by 
tibe  valid  charter  of  1881.  Their  functions 
■wen  those  prescribed  by  that  charter.  They 
had  no  existence  save  by  virtue  of  that  char- 
ter.  The  law  refers  the  title  of  the  incum- 
bents to  that  charter.  They  were  clearly  de 
Jure  offices.  They  were  filled  by  persons 
OTiaimtng  to  have  been  elected  to  them  and  to 
be  the  intendant  and  councilmen  of  the  town 
of  Rutledge,  which  they  could  only  be  by  the 
force  of  that  charter,  and  who  as  such,  un- 
challenged, carried  on  the  government  of  the 
municipality.  There  can  be  no  question,  we 
think,  but  that  these  men,  notwithstanding 
the  irregularity  of  their  election,  were  in 
every  sense  de  facto  incumbents  of  de  Jure 
offices,— and  that  th^r  acts,  as  between  the 
ooiporadim  and  the  public,  or  third  persons, 
in  their  oflidal  cf^adties,  are  as  valid  for 


all  purposes  as  had  they  been  regular  no- 
ceesors,  throng  regular  dectloos  duly  or* 
dered  and  held,  of  the  Intendant  and  council 
chosen  upon  the  original  organization  of  the 
municipality  in  1881.  1  Dill.  Mun.  Corp.  H 
221,  note,  256,  note,  276,  and  authorities 
cited;  People  v.  Bartlett,  6  Wend.  422;  Lynch 
V.  Laffland,  4  Cold.  96;  Norton  v.  Shelby  Co., 
118  U.  S.  425,  6  Sup.  Ct  Rep.  1121;  2  Brick. 
Dig.  p.  288,  {  18  et  seq.;  3  Brick.  Dig.  p.  681, 
{  14  et  eeq.;  Floyd  v.  State,  78  Ala.  39,  and 
authorities  dted.  Among  the  official  acta 
done  by  these  de  fticto  officers  was  the  or- 
dering of  an  election  for  the  selection  of  their 
successors  In  office,  as  prescribed  by  the 
statute,  and  as  the  same  would  have  been 
ordered  had  there  been  no  lapse  in  corporate 
organization.  This  act,  and  the  election  held 
under  it,  were  regular  and  valid.  At  this 
Section  the  present  respondents  were  chosen 
to  be  intendant  and  coundlmoi  of  the  town 
of  Rutledge.  Under  the  principles  we  have 
stated,  there  can  be  no  impeachment  of  this 
election  or  of  the  titie  of  those  chosen  there- 
at to  the  offices  in  question.  That  title  Is 
referable  to  the  charter  of  1881,  through  this 
election,  ordered  and  held  as  required  t>y  that 
charter.  They  are  de  jure  incumbents  of  de 
jure  offices;  and  the  circuit  court  property 
dismissed  the  petition,  which  sought,  on  the 
faots  we  have  adverted  to,  to  oust  them 
of  their  offices,  and  have  their  acts  while  In 
office  annulled.    Affirmed. 


TROY  et  al.  v. 


am.  Ala.  4at)° 

MAY. 


(Supreme  Court  of  Alabama.    May  18,  1893.) 

Mortoaobb—Rbdbuption— Rights  of  Furchaseb 
on  exbcdtion. 
The  purchaser  of  land  on  execution, 
havine  the  right  to  redeem  from  a  prior  mort- 
gage by  the  debtor,  on  a  sale  under  the  mort- 
gage is  entitled  to  the  proceeds  of  the  sale  in 
excesa  of  the  mortgage  debt 

Appeal  from  chancery  court,  Montgomery 
coimty;  John  A.  Foster,  Chancellor. 

Bill  by  J.  T.  May  against  D.  S.  Troy  and 
others  to  enforce  a  vendor's  lien  on  land. 
From  a  decree  holding  that  defendant  Troy 
has  no  Interest  in  the  land,  or  in  the  use, 
occupation,  and  rents  of  the  same,  that  de- 
fendant appeals.   Reversed. 

Tompkins  &  Troy,  for  appellant  BrickeU, 
Bemple  &  Ounter,  for  appellee. 

8T0NB,  0.  J.  The  litigation  presented  in 
this  appeal  may  truly  be  styled  many-sided. 
It  originated  in  a  bill  ffied  by  appellee.  May, 
to  enforce  a  vendor's  lien  on  lands  piucbased 
by  Walter  Bros,  from  FerrdL  The  purchase 
by  Walter  Bros,  was  made  May  12,  1885, 
and  they  then  gave  as  purchase  money  three 
several  notes,  each  for  the  sum  of  $600;  but 
they  obtained  no  title  from  Ferrell  until 
August  13,  1885.  Under  a  Judgment  against 
Ferrell,  obtained  in  the  drcuit' court  of  the 
Dnited  States  after  May  iSHb,  aforesaid,  and 


Digitized  by 


Google 


264 


SOUTHERN  EEPORTER,VoL.13. 


(Abk 


nnder  execution  Issned  thereon,  the  marshal 
sold  the  land  on  September  13,  1885,  and 
Troy  became  the  purchaser,  receiving  a 
conveyance.  Up  to  this  time  Walter  Bros, 
had  not  taken  visible  possession  of  the  land 
so  purchased  from  Ferrell;  nor  was  there 
any  notice  of  their  purchase,  actual  or  con- 
structive, until  the  registration  of  the  Fer- 
rell deed  to  them,  soon  after  Its  execution 
In  August.  The  execution  under  which  Troy 
purchased  went  into  the  hands  of  the  mar- 
shal June  20,  1885.  A  few  days  after  the 
purchase  of  Walter  Bros,  from  Ferrell,  and 
before  the  Judgment  was  rendered  under 
which  Troy  purchased,  Ferrell  sold  and- 
transferred  to  May  the  second  and  third 
of  the  purchase-money  notes  given  by  Walter 
Bros.  No  question  is  raised  on  the  bona 
fides  of  this  transfer,  nor  on  the  sufficiency 
of  the  consideration  paid  by  May.  There  Is 
testimony  tending  to  show  that,  before  mak- 
ing this  purchase,  May  consulted  Walter 
Bros.,  and  was  assured  by  them  that  they 
had  no  defense  to  the  notes;  and  no  ques- 
tion is  raised  on  this  feature  of  the  contro- 
versy by  any  assignment  of  error.  Before 
May's  suit  was  brought  to  a  hearing,  Walter 
Bro8.,  In  July,  188T,  filed  an  original  bill  in 
the  nature  of  a  cross  bill,  and  made  May, 
Troy,  and  FerreU  defendants  to  their  suit 
In  their  bill  they  mentioned  the  other  pur- 
chase-money note  which  had  not  been  trans- 
ferred to  May,  charged  that  it  too  had 
been  assigned  to  some  person,  alleged  to  be 
unknown.  That  suit  was  brought  to  this  court 
by  appeal,  and  is  reported  as  Troy  v.  Walter 
Bros.,  in  87  Ala.  233,  6  South.  Rep.  54. 
The  substance  of  the  facts  as  thai  presented 
In  the  pleadings  and  proof  Is  set  forth  in 
the  report  of  that  case.  It  will  be  seen 
that  up  to  that  time  it  was  not  shown  or 
averred  who  held  the  other  note,— the  one 
not  purchased  by  May,— nor  was  it  brought 
to  the  notice  of  the  court  In  either  of  the 
suits  that  there  was  an  outstanding,  nnsat- 
Isfled  mortgage  on  the  lands,  executed  by 
Ferrell,  and  duly  recorded,  which  was  older 
than  the  sale  to  Walter  Bros.  On  the  facts 
as  they  then  appeared,  when  the  marshal 
made  the  sale  and  conveyance  to  Troy,  the 
legal  title  of  the  lands  was  in  FerreU,  and 
that  legal  title,  for  the  term  of  Ferrell's 
life,  passed  by  the  conveyance  to  Troy.  We 
so  ruled  on  that  appeaL  Id.;  Daniel  t. 
Sorrells,  9  Ala.  436;  Jordan  v.  Mead,  12  Ala. 
247;  Preston  v.  McMillan,  58  Ala.  84;  Wood 
v.  Lake,  62  Ala.  489;  McCarthy  v.  Nlcrosl, 
72  Ala.  332;  Watt  v.  Parsons,  73  Ala.  202; 
Dlckerson  v.  Carroll,  76  Ala.  377;  King  v. 
Paulk,  85  Ala.  186,  4  South.  Kep.  825;  Paulk 
V.  King,  86  Ala.  332,  6  South.  Bep.  612. 
After  the  reversal  in  this  court  (87  Ala. 
233,  6  South.  Rep.  54)  the  pleadings  were 
changed  In  the  court  below,  and  the  Issues 
thereby  materially  enlarged.  It  was  averred 
that  long  before  the  agreement  of  sale  from 
Ferrell  to  Walter  Bros.,  Ferrell,  being  In- 
debted to  Molton  for  money  borrowed  and 


unpaid,  had  executed  a  mortgage  to  said 
Molton,  conveying  said  land  as  security  for 
the  payment  of  the  debt,  with  a  power  in 
the  mortgagee  to  foreclose  by  a  sale  of  the 
land.  If  there  was  default  in  payment.  This 
mortgage  had  been  duly  and  properly  record- 
ed. There  was  a  balance  due  and  still 
unpaid  on  the  mortgage  debt  Soon  after 
the  agrreement  of  sale  by  Ferrell  to  Walter 
Bros,  the  former  turned  over  to  Molton  the 
purchase-money  note,  the  first  of  the  series, 
(the  one  not  traded  or  transferred  to  May,) 
as  collateral  security  for  the  debt  he  owed 
him,  so  secured  by  the  mortgage.  This  Is 
the  note  which  Walter  Bros,  alleged  in 
their  bill  had  been  transferred,  but  they  did 
not  know  to  whom.  It  was  also  averred 
in  the  amended  pleadings  that  at  a  time, 
which  was  probably  after  the  reversal  in  this 
court,  Molton  had  advertised  and  sold  said 
lands  under  the  power  contained  in  his 
mortgage,  and  that  Walter  Bros,  became  the 
purchasers,  and  received  a  conv^ance.  It 
is  shown  that  at  this  sale  by  Molton  the 
bid  and  purchase  were  at  a  sum  In  excess 
of  the  balance  due  Molton  on  the  debt  se- 
cured by  the  mortgage,  induding  expense 
of  sale,  and  that  this  excess  was  paid  by 
Walter  Bros,  to  Molton,  and  by  him  to  Fer- 
reU. Molton  was  made  a  party  to  the  liti- 
gation at  this  stage,  and  answered.  AU  ths 
foregoing  averments  were  shown  to  be  troe, 
and  there  was  no  conflict  in  the  testimony 
as  to  any  of  them.  They  are  the  admitted 
facts  in  the  case,  as  now  presented. 

As  we  have  said,  when  this  case  was  first 
before  ua,  (87  Ala.  233,  6  South.  Rep.  54,) 
the  record  showed  that  Troy,  by  the  deed 
the  marshal  gave  him,  acquired  the  legal 
title  to  the  land,  without  notice,  actual  or 
constructive,  of  the  equity  which  Walter 
Bros,  bad  In  virtue  of  their  purchase  from 
FerreU.  The  present  record  adds  strength 
to  the  equity  of  Walter  Bros.  In  this:  that, 
although  they  had  not  paid  the  purchase 
money,  and  had  received  no  titie  when  the 
lien  attached  under  which  Troy  claims,  yet 
they  had  placed  it  out  of  their  power  to  re- 
tire from  the  purchase  without  great  loss. 
This,  because  ttiey  had  estopped  themselves 
from  making  defense  to  the  notes  held  by 
May.  The  present  record  also  presents 
Troy's  claim  in  a  changed  light  The  mar- 
shal's deed  did  not  convey  to  him  a  legal 
title,  but  only  an  equity  of  redemption,— an 
equitable  tiUe.  So  the  contest  between  him 
and  Walter  Bros,  is  a  contest  between 
equitable  claimants,  the  claim  of  each  being 
meritorious,  when  considered  by  Itself.  In  1 
Pom.  Eq.  Jur.  f  414,  it  Is  said:  "As  between 
persons  having  only  equitable  Interests,  If 
their  equities  are  equal,  qui  prior  est  tempore, 
potior  est  Juri."  Section  415.  "When  sev- 
eral successive  and  conflicting  claims  upon 
or  Interests  in  the  same  subject-matter  are 
whoUy  equitable,  and  neither  is  accompanied 
by  the  legal  estate  which  Is  held  by  some 
third  peiwst,  and  nether  possesses  any  gpe- 
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cial  feature  or  Incident  which  would,  accord- 
ing to  the  settled  doctrines  of  equit}^,  give  it 
a  precedence  over  the  others,  wholly  Irre- 
spectiye  of  the  order  of  time,  under  these 
drcumstances,  the  principle  applies,  and  pri- 
ority of  claim  is  determined  by  priority  of 
time."  In  defining  the  constituent  elements 
of  the  defense  of  bona  fide  purchase  without 
notice,  this  court,  in  Graft  v.  Russell,  67  Ala. 
9-12,  said:  "A  plea  put  in  by  a  defendant 
dalmlng^to  be  a  bona  fide  purchaser  for 
value  without  notice,  in  order  to  be  availa- 
ble as  a  protection  against  a  prior  equity, 
•  •  *  mnst  aver  clearly,  distinctly,  and 
without  equivocation  the  following  facts: 
(1)  That  he  is  the  purdiaser  of  the  legal,  as 
distinguishable  from  an  equitable,  title." 
Hooper  v.  Strahan,  71  Ala.  75;  O'Neal  v. 
Seixas,  85  Ala.  81,  4  South.  Rep.  745;  Led- 
beter  v.  Walker,  81  Ala.  175;  Wells  v.  Mor- 
row, 38  Ala.  125;  Buford  v.  McCormack,  57 
Ala.  428;  Thames  v.  Rembert,  63  Ala.  561; 
Boon  ▼.  Chiles,  10  Pet  177;  Tourvllle  t. 
Saiab,  3  P.  Wms.  307;  Peabody  v.  Fenton, 
3  Barb.  Cai.  451;  More  v.  Mayhow,  Freem. 
<3l  175.  But  the  direct  question  presented 
by  tills  record  was  decided  by  this  court  on 
a  former  day  of  this  term.  Overall  v.  Taylor, 
11  Sooth.  Rep.  73a  Walter  Bros,  having 
the  older  equity,  their  claim,  as  represented 
by  the  two  notes  traded  to  May,  is  superior 
to  that  conveyed  by  the  marslial's  deed  to 
defendant  Troy.  So,  also,  Molton's  lien,  se- 
cured by  the  mortgage  made  by  Ferrell  to 
him,  was  imramount  to  all  other  claims 
brou^t  to  view  in  this  record,  and  to  the 
extent  that  debt  was  unpaid  Walter  Bros, 
were  fully  Justified  in  making  payment, 
whm  fh^  became  pmxdiasers  under  Mol- 
ton's foreclosure  sale.  This  they  were  re- 
quired to  do,  because  of  the  mortgage  itself, 
and  because  one— the  first— of  their  purchase- 
money  notes  had  been  placed  with  Molton 
by  Ferrell  as  collateral  secorl^  for  the  martr 
gage  debt  They  could  not  obtain  an  unin- 
cumbered title  to  the  lands  they  had  pur- 
chaaed  until  this  mortgage  lien  was  removed. 
In  purchasing  at  the  mortgage  sale,  Walter 
Bros,  bid  and  paid  a  sum  in  excess  of  the 
balance  due  to  Molton,  suj^lemented  with 
the  expense  of  advertising  and  selling.  This 
they  should  not  have  done,  'nie  proceedings 
in  the  courts,  of  which  proceedings,  being 
parties,  they  had  notice,  gave  them  Informa- 
tion that  Troy  had  become  the  own6r,  for 
FerreU's  life,  of  the  equity  of  redemption, 
and  that  consequently,  he  had  become  the 
owner  of  all  the  purchase-money  Indebted- 
ness whl<di  was  still  the  property  of  FerreU, 
after  deducting  therefrom  the  balance  due 
on  the  m<Higage.  We  say,  "the  balance," 
because  the  sum  we  are  considering  was 
that  part  of  the  purchase  money  which  was 
evidenced  by  the  note  first  due,— the  note 
transferred  to  Molton,— and  the  proven  age 
of  Mr.  Ferrell  shows,  according  to  the  tables 
of  moitality,  the  amount  of  that  note  was 
not  in  excess  of  the  value  of  his  life  estate. 


His  expectation  of  life  was  then  about  14 
years.  The  sum  paid  by  Walter  Bros,  in  ex- 
cess of  the  balance  due  Molton  belongs,  and 
should  have  been  paid  by  them,  to  D.  S. 
Troy. 

Errors  have  been  assigned  severally  by 
Walter  Broa  and  by  D.  S.  Troy.  The  for- 
mer—Walter Broa — can  take  nothing  by  their 
appeal.  The  chancellor  erred  in  withhold- 
ing from  appellant,  Troy,  the  relief  Indi- 
cated above.  There  were  no  questions  raised 
which  require  us  to  go  further  than  this. 
The  decree  of  the  chancellor  is  reversed,  and 
a  decree  here  rendered  ordering  that  Walter 
Bros,  pay  to  J).  8.  Troy  the  balance  of  the 
purchase-money  note  first  due— the  note 
which  was  placed  with  Molton— in  excess  of 
the  sum  due  on  the  Molton  mortgage  at  the 
time  of  the  sale;  but  they  will  be  allowed 
a  further  credit  of  the  expense  attending 
the  foreclosure  sale,  and  they  will  be  charged 
with  all  proper  interest  A  lien  is  declared 
on  the  land,  secondary  to  that  decreed  in 
favor  of  May,  for  the  enforcement  of  this 
part  of  the  decree.  A  reference  to  the  regis- 
ter is  -ordered,  that  he  may  state  the  account 
on  the  basis  here  indicated,  and  report  his 
finding  to  the  chancellor.  The  decree  of  the 
chancellor,  apportioning  the  costs  of  this 
litigation,  U  modified  to  the  following  ex- 
tent: The  chancellor  decreed  that  D.  S. 
Troy  pay  all  the  costs  created  by  the  inter- 
position of  his  claim.  It  is  now  ordered 
and  decreed  that  one-half  of  the  costs  that 
have  been  incurred  in  the  assertion  and  re- 
sistance of  Troy's  claim  be  taxed  against 
him,  and  the  other  half  against  Walter  Bros. 
We  make  this  division,  because  Troy  claimed 
more  than  he  was  entitled  to,  and  Walter 
Bros,  contested  his  right  to  anything.  Let 
the  costs  of  appeal  be  paid  by  Walter  Bros. 
Reversed,  rendered  in  part  and  remanded. 


(46  La.  Ann.  974) 
STATB  V.  MASH.    (No.  1,276.) 
(Supreme  Court  of  Louisiana.    June  14,  1893.) 
Cbimimal  L4W— Keviewino  Evidbnob  on  Ap- 
FBAL — Admissions. 
There  having  been  no  note  of  evidence 
taken  at  the  trial,  except  that  which  connsel 
has  summarized  and  incorirarated  in  a  bill  of 
exceptions,  we  feel  bound,  under  repeated  de- 
cisionB,  to  accept  the  judge's  statement  in  case 
of  any  variance  between  them;   and,  the  state- 
ment of  the  judge  being  that  the  confession  of 
the  accused  was  free  and  voluntary,  it  was  ad- 
missible in  evidence. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  iMuish  ot  Bast 
Baton  Rouge.     . 

Sarah  Na^  was  convicted  of  petit  larceny, 
and  appeals.    Afllrmed. 

G.  W.  Burgess,  for  appellant  Geo.  K. 
Favrot  Dist  Atty.,  for  the  State. 

WATKINS,  3.  The  accused,  having  been 
convicted  of  petit  larceny,  and  senteuced  to 
six  months'  Imprisonment  In  the  state  peni- 
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tentlary,  prosecntes  this  appeal,  relying  for 
relief  upon  a  slnj^e  bill  of  exceptions  taken 
to  the  ruling  of  the  trial  Judge,  admitting  In 
evldeuce  rertaln  confessions;  her  objection 
being  that  they  were  not  freely  and  volun- 
tarily made,  but  "extorted  under  duress,  and 
threats  of  criminal  prosecution.  The  de- 
fendant's bill  of  exception  states  that  the 
pertinent  evidence  was.  In  substance,  that 
the  prosecuting  witness  had  called  her  oat 
of  his  house,  and  took  her  In  custody,  having 
caught  her  stealing  chickens,  stating  that 
he  was  going  to  put  her  In  Jail,  whereupon 
the  said  accused  made  statements  admitting 
the  theft,  and  promising  to  pay  the  prose- 
cutor for  the  stolen  property  if  he  (the 
prosecutor)  would  keep  her  from  going  to 
Jail.  But  the  trial  judge  appends  to  the  bill 
of  exceptions  the  following  statement  of  the 
proven  facts  of  the  case,  viz.:  "It  was- 
proven  by  the  state,  by  Richard  Williams, 
that  he  had  caught  the  accused  In  his  yard, 
and  in  possession  of  four  chickens;  that  she 
had  fled,  but  was  pursued  and  caught;  and, 
while  In  the  possession  of  the  prosecuting 
witness,  who  was  not  an  officer,  she  offered 
to  pay  for  the  chickens.  All  this  was  vol- 
untary on  the  part  of  the  accused."  The 
Judge's  ruling  was  undoubtedly  comect. 
There  was  not,  in  our  opinion,  the  least 
show  of  force  or  coercion  used  by  the  prose- 
cutor to  superinduce  the  confession  made. 
The  accused  was  caught  In  the  actual  pos- 
session of  the  property  that  had  been  re- 
cently stolen,  and  the  captor  was  not  an 
officer  of  the  law.  We  simply  adhere  to  a 
general  principle  announced  In  many  cases, 
—that  we  feel  bound  to  accept  as  our  guide 
the  statement  of  facts  that  is  furnished  by 
the  judge,  in  case  of  there  being  any  doubt 
as  to  the  facts  proved  at  the  trial;  the  tes- 
timony not  having  been  reduced  to  writing, 
and  appended  to  a  bill  of  exceptions.  State 
T.  Joseph,  46  La.  Ann.  — ,  12  South.  R^. 
934.   Judgment  affirmed. 

(45  La.  Ann.  919) 

STATE  T.  COVINGTON.    (No.  1,276.) 
(Supreme  Conrt  of  Louisiana.   Tone  14,  1898.) 
Ck>MPKTENCT  or  JoEOB— Nbw  Tbiai.— Nswlt-Dis- 

OOVBBED  EVIOENCB— SUFFIOIKNCT  Or  MoTtOK. 

1.  A  juror  who  states  that  he  has  formed 
an  opinion  as  to  the  gnllt  of  the  accused,  from 
talMng  with  a  witness  for  the  state,  but  that 
he  can  disregard  that  opinion,  and  render  a 
verdict  in  accordance  with  the  law  and  the 
testimony  adduced  on  the  trial,  is  a  competent 
juror.  State  v.  Dngay,  35  La.  Ann.  327,  af- 
firmed. 

2.  In  a  motion  for  a  new  trial  the  nn- 
Bwom  statement  of  the  accused  as  to  newly- 
discovered  evidence  is  not  sufficient.  It  must 
be  corroborated.  The  granting  of  new  trials 
is  largely  within  the  discretion  of  the  trial 
judge,  which  will  not  be  disturbed,  unless 
manifestly  erroneons.  State  v.  Washington, 
36  La.  Ann.  341,  aflirmed. 

(SyllaboB  by  the  Conrt) 

Appeal    from    district    court,    patUh    of 
Union. 


O.  D.  Ciovlngton  was  oonvloted  of  unlaw- 
fully selling  intoxicating  Uqaors,  and  ap- 
pe^s.    Affirmed. 

Ridd  &  VanlMM^  for  appelant  L  D. 
Avvutt,  Dist  Atty.,  for  the  State. 

MoENBRT,  J.  The  defendant  was  ill' 
dieted  for  the  offense  of  retailing  Intoxicat- 
ing liquors  without  a  license,  convicted,  and 
fined  the  sum  of  ^10.  He  has  appealed. 
He  complains  of  (be  impaneling  of  an  In- 
competent Juror,  and  the  overruling  of  his 
motion  for  a  new  trial  on  the  ground  ol 
newly-discovered  evidence. 

The  juror  against  whom  the  obJeoti(m  is 
urged  answered  on  his  voir  dire,  and  stated 
he  had  formed  an  opinion  from  oonverring 
with  one  of  the  witnesses  for  the  state,  but 
that  he  could  lay  aside  the  opinion  he  had 
formed,  and  decide  the  case  on  the  law 
and  the  evidraice  adduced  on  the  trial.  Tbe 
defendant  had  exhausted  his  challenges 
when  be  challenged  the  Juror  for  cause, 
which  was  overruled.  TLe  answer  of  the 
juior  disclosed  that  he  was  a  competent 
juror;  that  he  was  free  from  bias  or  prej- 
udice, and  his  mind  In  that  condition  to 
impartially  try  the  defendant  In  the  case 
of  State  V.  Dugay,  35  La.  Ann.  327,  this 
court  said:  "Our  last  researches  on  this 
point  were  suggested  In  the  case  of  State 
V.  DeRance,  34  La.  Ann.  186,  In  wbich  we 
took  occasion  to  make  (k  thorough  review 
of  previous  opinions  on  the  subject  and 
In  which  we  reaffirmed  the  rule  sanctioned 
In  numerous  cases,  imder  whldi  Jurors  who 
had  formed  and  expressed  opinions  as  to  the 
guilt  or  Innocence  of  the  aocnsed,  but  who 
asserted  that  they  felt  able  to  do  impartial 
justice  acoordlng  to  the  law  and  evidence 
in  the  case,  were  ruled  to  be  competent  ju- 
rors. We  now  distinctly  and  emphatically 
reiterate  that  this  is  the  correct  rule,  with 
the  reasonable  hope  that  it  will  be  cdeariy 
understood  by  the  profession."  State  v. 
Dent  41  La.  Ann.  1083,  7  South.  Bep.  694; 
State  v.  Dorsey,  40  La.  Ann.  740,  6  Sooth. 
Bep.  26;  State  v.  Ford,  42  La.  Ann.  266, 
7  South.  Rep.  696;  State  v.  Gaiig,  43  La. 
Ann.  365,  8  South.  Rep.  984.  The  aaawen 
ot  the  Juror  bring  him  within  the  ruling 
of  the  cases  dted. 

The  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  is  supported 
<Mily  by  the  onswom  statem^it  of  tne  de- 
fendant TbB  mere  statement  of  the  ao- 
cused  that  be  did  not  know  of  the  testim<»y 
is  Insufficient  This  statement  must  be  cor- 
roborated. The  object  of  the  newly-dls- 
covered  evidence  was  to  sho^  that  the  de- 
fendant had  sold  the  whisky  six  months  be- 
fore the  filing  of  the  bill  This  was  a  tact 
within  his  own  knowledge^  and  therefore 
no  ground  for  a  new  trial,  as  he  could 
have  stated  the  fact  as  a  witness.  The 
granting  of  new  trials  is  largely  within  the 
dlsoreUon  of  the  trial  judge,  wliidi  will  not 
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be   dlstnrbed  nnlen   manUecitiy 

The  otber  gronnd.  that  the  juror  Man- 
ning was  a  nephew  of  the  witness  upon 
whose  testimony  the  ccmTlctkm  was  had, 
Is  without  merit   Judgment  affirmed. 


RICHMOND  &  D.  B.  CO.  t.  OHaKDLBB. 

(Supreme  Court  of  MiBsissippL    April  8,  1888.) 

Action   aqainbt  Railkoad  Compant  —  Eillino 
Liva  Btook  —  Damaoes  —  Btidenob— Instbuo 

TIOKS. 

1.  In  an  action  aealnst  a  railroad  company 
for  the  alleged  killing  of  plalntifTa  bull,  eri- 
dence  of  the  blood  and  excellence  of  the  sire 
and  dam  of  the  animal  killed  are  admissible, 
bnt  cannot  fix  its  market  value. 

2.  In  such  action  an  instruction  that  if 
the  eridence  showed  that  the  bull  was  worth 
$300  the  jury  must  find  for  plaintiff  is  er- 
roneous, since  it  requires  defendant  to  pay  the 
Talue  of  the  bull,  without  regard  to  its  agency 
in  killing  the  same. 

3.  An  instruction  which  makes  the  com- 
pany liable  if  the  conductor  made  no  effort  to 
stop  his  train,  and  did  not  sound  his  whistle, 
is  erroneous,  where  there  is  no  eTideace  tliat 
the  animal  was  killed  by  the  train. 

Appeal  from  circuit  court,  Lowndes  coun- 
ty; lib  B.  Honston,  Judge. 

Actloin  by  Leonldas  Chandler  against  the 
Ridimond  &  Danville  KaQroad  Company  for 
negligently  killing  plaintifTs  bull.  Judgment 
for  plaintiff.   Defendant  appeals.    Reversed. 

A.  F.  Fox,  for  appellant  L.  D.  Landrum, 
for  appellee. 


WOODS,  J.  The  blood  and  excellence  of 
the  Blre  and  dam  of  the  animal  alleged  to 
have  been  killed  were  circumstances  merely 
for  the  jury's  consideration  in  passing  upon 
the  evidence  which  was  offered  to  prove  the 
market  value  of  the  bull  for  whose  death  a 
recovery  was  sought.  These  circumstances 
were  admiaslble  In  evidence,  but  th«y  did 
not,  and  could  not  fix  the  market  valne  of 
the  boll.  Neither  the  owner  of  the  aiilmal, 
nor  Archer,  his  manage:,  attempted  to  state 
his  market  value.  The  jury  might  have  in- 
ferred his  value  from  the  testimony  of  other 
witnesses,  bnt  no  verdict  for  $1S0  could  have 
been  ottered  on  the  evidouse  of  such  other 
wltnesKB. 

The  third  Instruction  for  appellee  is  erro- 
neooa.  By  It  the  jury  is  told  that  if  the  evi- 
dence showed  the  bull  was  worth  $300  they 
must  find  for  the  plaintiff.  Under  this  In- 
stmctl<Mi  the  defendant  was  to  be  made  to 
pay  the  value  of  the  bull,  without  regard  to 
the  agency  of  the  railroad  in  the  manner  of 
his  taking  off. 

The  eighth  instruction  for  Hie  appellee  is 
also  erroneous.  It  makes  the  company  liable 
tf  the  condnctfur  made  no  effort  to  stop  his 
train,  and  did  not  sound  the  whistle.  It  may 
be  the  duty  of  the  trainmen  to  stop  trains 
and  sound  signals,  or  it  may  not  be.  There 
is  no  evidence  that  the  bull  mm  killed  by  the 
train.   BereiMcL 


(8t  UUb.  S16) 

MARTIN  et  al.  v.  MABTOT  et  al. 
(Supreme   Court   of    MississippL     Oct    Term, 

1881.) 
Wells— DxvisE  to  Winow  —  Riaars  or  Kbmain- 
dbb-Kbn. 
A  clause  in  a  will  provided  for  the  pay- 
ment within  60  days  after  testator's  decease 
of  $5,000  in  money  to  his  wife,  and  directed 
the  retention  of  this  amount  by  the  wife  for 
her  sole  use  and  benefit  during  her  life,  or  un- 
til she  married  again,  in  both  of  which  cases  it 
was  to  revert  to  nis  children.  Testator  was  a 
man  of  wealth,  and  this  was  the  principal  pro- 
vision for  his  wife.  BM,  that  the  wife  was 
entitled  to  a  payment  of  the  bequest  without 
giving  security  for  the  protection  of  the  chil- 
dren's interest,  even  though  she  was  insolvent 
and  her  habits  were  snch  as  to  make  it  cer- 
tidn  that  the  fund  would  be  suuandered. 

Appeal  from  chancery  cotut,  Copiah  conn- 
ty;  H.  O.  Conn,  Chancellor. 

BUl  in  equity  by  C.  O.  Martin  and  others 
against  A.  G.  B.  Martin  and  B.'N.  A.  Mar- 
tin, executors  of  the  estate  of  B.  F.  Martin, 
deceased,  and  Eleanor  J.  Martin.  From  a 
decree  dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

The  bill  alleged  that  complainants  are  the 
children  and  heirs  at  law  of  said  B.  F.  Mar- 
tin. That  prior  to  his  death  the  said  B.  F. 
Martin  executed  his  will,  in  which  he  ap- 
pointed said  A.  O.  B.  Martin  and  R.  N.  A. 
Martin  his  executors,  who  probated  said  will, 
and  letters  testamentary  were  granted  them. 
That  among  other  devises  and  bequests  in 
said  wiU,  is  the  following:  "I  give,  devise, 
and  bequeath  to  my  beloved  wife,  Eleanor 
Jane  Martin,  all  my  stock  cattle,  (not  in- 
cluding oxen,)  cows,  calves,  etc.;  all  my 
stock  hogs;  my  dark  iron  gray  mule,  named 
Jane;  a  good  horse  and  buggy,  to  be  pro- 
vided for  her  by  my  executors  hereinafter 
named;  and  also  $5,000  in  money,  to  be 
paid  to  her  by  my  executors  hereinafter 
named,  within  sixty  days  after  my  decease; 
to  have  and  to  hold  the  same  to  her  for  life, 
provided  she  shall  not  marry  any  one  else. 
In  case  the  said  Eleanor  Jane  shall  marry 
any  one,  then  all  the  property  hereby  de- 
vised to  her  shall  revert  to  my  sons  and 
daughters.  Should  she  remain  unmarried, 
she  shall  retain  the  said  property  to  her  sole 
use  and  benefit  during  her  life,  and  at  her 
death  the  same  shall  revert  to  my  children." 
That  the  said  E.  J.  Martin  was  the  widow 
of  the  said  B.  F.  Martin,  and  that  imder  the 
provisions  of  the  virlll  the  said  Eleanor  J. 
only  took  a  life  estate  at  most  in  said  prop- 
erty; and  that  said  complainants,  as  the 
children  of  said  B.  F.  Martin,  are  entitled 
to  the  remainder  of  said  property  after  her 
decease.  Tet  complainants  are  Informed 
and  believe,  and  upon  such  Information  and 
belief  charge  the  fact  to  be,  that  said  execu- 
tors are  about  to  pay  over  said  $5,000  to  said 
Eleanor  without  requiring  of  her  any  secu- 
il^  for  the  preservation  of  said  fund.  They 
fnrUier  charge  that  the  said  Meanor  is  In- 
solvent and  that  her  habits  are  such  that 
If  said  money  is  paid  over  to  her  wlthoat 
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aecartty,  it  will  be  squandered,  and  complain- 
ants left  without  remedy.  Complainants 
pray  tliat  said  executors,  before  paying  over 
said  money  to  said  Eleanor  3.,  require  her 
to  give  security  for  the  forthcoming  of  said 
fund  at  her  marriage  or  death.  Defendants 
demurred  to  this  bill  on  the  following 
grounds:  (1)  Because  there  is  no  equity  on 
the  face  of  the  biU.  (2)  The  wOl  of  B.  F. 
Martin  does  not  create  a  trust  fund  in  the 
$5,000  devised  to  Mrs.  Martin.  The  will 
gives  to  Mrs.  Si.  J.  Martin  the  exclusive  title 
and  interest,  possession  and  enjoyment,  of 
said  $5,000  in  money,  and  requires  of  her 
no  bond  for  its  enjoyment;  and  complainants 
have  no  such  Interest  in  said  money,  under 
said  will,  as  authorizes  them  to  demand  the 
relief  prayed  for  in  the  bilL  The  demurrer 
was  sustained  by  the  court  bdow,  and  the 
bQl  dismissed,  from  which  decree  complain- 
ants appealed. 

J.  S.  Sexton  and  Willing  A  Ramsey,  for 
appellants.    R.  K  Miller,  tor  appellees. 

WOODS,  J.  There  Is  no  dispute  betweoi 
counsel  for  the  respective  parties  as  to  the 
taw  governing  gifts  or  bequests  of  personal 
property  or  money  with  remainder  over. 
It  is  agreed  perfectly  that  a  bequest  of  mon- 
ey for  life  to  one,  with  remainder  over  to 
another,  is  a  bequest  of  the  interest  derivable 
from  the  money,  and  that  the  legatee  for 
life,  upon  proper  showing  made  that  the 
bequest  will  be  wasted  and  lost,  may  be  re- 
quired to  give  security  for  the  protection  of 
the  remainder-man's  interest  But  it  is  fur- 
ther asserted  by  counsel  for  appellees  that 
any  Intention  of  the  testator  to  pass  the  be- 
quest itself  to  the  legatee  for  life,  and  to  re- 
quire no  security  from  such  legatee  for  the 
protection  oC  the  remaindei^man's  interest, 
will  make  such  bequest  exceptional,  and  re- 
lieve it  from  the  operation  of  the  general 
rule  agreed  upon  by  counsel,  as  above  stated; 
and  this  assertion  of  the  limitation  on  or 
modification  of  the  general  doctrine  is  alto- 
gether correct  We  have,  then,  a  pure  ques- 
tion of  testamentary  construction,  stripped 
of  entangling  legal  controversy.  Does  the 
bequest  to  the  testator's  wife  fall  within  the 
exceptional  class  of  cases?  Was  It  the  in- 
tention of  the  testator  to  have  the  |5,000 
paid  over  in  specie  to  the  widow?  Was  it 
his  design  to  permit  her  to  use  this  bequest 
without  giving  security  for  its  absolute  pres- 
ervation? We  have  no  hesitation  in  answer- 
ing all  these  questions  affirmatively.  First 
The  executors  are  directed  to  pay  $5,000  in 
money  to  the  widow  within  60  days  after  the 
death  of  the  testator.  Second.  The  will  de- 
clares that  the  widow  shall  retain  the  prop- 
erty devised  to  her,  to  her  sole  use  and  bene- 
fit during  her  Ufe,  if  she  shall  remain  un- 
married. Third.  The  bequest  of  $5,000  in 
money  is  the  principal  provision  made  for 
the  support  and  maintenance  of  the  widow 
by  the  will  of  her  husband,— «  man. of  for- 


tune,—as  plainly  appears  from  the  will  it- 
self. We  are  dearly  of  opinion  that  the  be- 
quest of  $5,000  in  money  is  to  be  paid  to  the 
widow  vrithont  security  from  her.  This  view 
of  the  case  conclusively  determines  the  pend- 
ing controversy,  and  we  are  not  required  to 
go  further.  We  are  not  to  be  understood  as 
making  any  intimation  of  opinion  touching 
any  supposed  superfor  estate  in  the  personal 
property  and  money  bequeathed  to  the 
widow.  In  any  aapect,  she  must  receive  the 
$5,000  without  security,  and  this  is  the  ex- 
tent of  the  present  determination.  The  de- 
cree of  the  chancery  court  is  in  accordance 
with  these  views,  and  It  is  therefore  af- 
firmed. 


(«t  Mias.  ttl) 
McLBOD,  CoUector,  et  al.  v.  STATE. 
(Supreme  Court   of   Mississippi.    Oct   Term, 
18910 

OFrioiAi.  Bonds— SioXiLTDBa. 
Code  1880,  §  19,  provides  that  the  word 
"bond,"  as  used  in  tlie  Code,  shall  embrace 
every  written  undertaking  for  the  payment  of 
money  subscribed  and  delivered  by  uie  party 
makine  it,  whether  sealed  or  unsealed.  Sec- 
tion 994  abolishes  private  seals,  and  section 
996  declares  the  bonds  of  all  public  officers 
valid  and  obligatory  on  all  signers,  withont  a 
seal.  Held,  that  where  an  officer  writes  his 
name  in  the  body  of  an  instrument,  which  is 
delivered  and  accepted  as  his  official  bond,  the 
same  is  valid  as  such,  notwithstanding  the 
omission  of  a  final  signature. 

Appeal  from  circuit  court,  Washington 
coimty;  R.  W.  Williamson,  Judge. 

Action  by  the  state  against  O.  H.  Mclieod 
and  others  to  recover  taxes  collected  by  Mc- 
Leod  as  c<^ector.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

C.  H.  McLeod,  one  of  the  appeUants,  was 
sheriff  and  tax  collector  of  Sunflower  county 
for  the  years  1888  and  1889,  and  as  such  was 
required  to  give  bond,  also,  as  collector  of 
the  taxes  to  accrue  to  the  board  of  levee 
commissioners  for  the  Tazoo,  Miss.,  delta. 
With  the  intention  of  executing  that  bond, 
he  obtained  a  printed  blank  form,  and  filled 
up  the  blank  spaces  In  it  In  his  own  hand- 
writing, inserting  his  name  in  two  places  in 
the  body  of  the  bond;  and  it  was  presented 
to  his  co-complalnants  in  that  shape,  who 
signed  It  as  sureties,  leaving  the  first  line  at 
the  end  of  the  bond,  and  above  their  slgna- 
turea,  for  the  signature  of  said  McLeod. 
Through  Inadvertence,  said  McLeod  failed  to 
sign  the  bond,  and,  without  his  signature,  it 
was  approved  and  filed  in  the  office  of  the 
clerk  of  the  chancery  court  of  said  ootmty. 
McLeod  took  and  subscribed  the  oath  re- 
quired, and  he  thereafter  acted  as  collector 
of  the  taxes  due  to  said  board  of  levee  com- 
missioners. This  suit  was  broui^t  against 
said  McLeod  and  his  sureties  on  that  bond 
to  recover  for  the  failure  of-  said  McLeod  to 
pay  over  certain  taxes  which  he  had  collect- 
ed for  said  levee  commissioners  for  the  year 
1889.  McLeod  filed  the  plea  of  non  est  fac- 
tum, and  the  suretleB  filed  several  pleas,  to 
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which  appellee  demurred.  The  court  over- 
ruled the  demurrers,  and  appellee  amended 
Its  declaration,  to  which  appellants  de- 
murred. The  court  overruled  the  demurrer. 
The  appellants,  principal  and  stireties,  Joined 
in  filing  the  plea  of  non  est  factum,  verified 
by  the  affidavit  of  McLeod.  Appellee  then 
moved  for  a  judgment  against  the  sureties 
who  joined  in  the  plea,  because  they  had  not 
sworn  to  it  The  appellee  then  offered  the 
bond  in  evidence,  to  which  appellants  object- 
ed because  it  did  not  appear  to  be  signed  by 
McLeod.  The  objection  was  overruled.  It 
was  admitted  that  all  the  appellants  signed 
the  bond,  except  McLeod,  and  for  the  pur- 
pose  of  enabling  said  McLeod  to  qualify  as 
collector  of  taxes  for  said  board  of  levee 
commissioners.  The  sureties  sought  to  prove 
that  the  several  sureties  signed  the  b6nd  on 
condition  that  said  McLeod  was  to  sign  it, 
but  the  court  refused  to  permit  such  proof. 
They  then  asked  permission  to  file  a  special 
plea  to  that  effect,  which  the  court  refused 
to  allow.  The  court  gave  a  peremptory  in- 
struction to  find  for  the  appellee.  The  Jury 
retnmed  a  verdict  in  accordance,  and  judg- 
ment was  entered  against  McLeod  and  his 
sureties,  from  which  they  appeal. 

Campbell  &  Starling  and  Orrick  &  Baker, 
for  aitpellants.  Wynn,  Thomas  &  Griffin,  for 
the  Stata 

COOPER,  J.   It  Is  not  Intended  by  section 
19^  of  the  Code  to  define  what  a  bond  is,  bat 
to  provide  that  the  word  "bond"  shall  em- 
brace, in  all  cases  where  used,  such  instm-  | 
menta    as    are   named    In   that   section.     It  | 
does  embrace  aU  such  instruments  by  vir-  I 
tue  of  this  section.     It    may  embrace   oth-  ! 
era  by  reason  of  the  general  law  or  spe- 
cific provisions  of  other  statutes.    The  bond 
sued   on   is   the   bond   of   McLeod,   and   of 
those  who  sulMcribed  it  as  his  sureties,  by 
virtue  of  sections  994  and  996  of  the  Code.* 
McLeod  wrote  the  l>ond,  and  his  name  twice 
appears  in  the  body  thereof,  written  by  him. 


"•Sec.  19.  The  word  "bond'  shall  embrace  ev- 
ery written  nndertaidng  for  the  payment  of 
money,  or  acknowledgment  of  t>eing  bound  for 
money,  conditioned  to  be  void  on  the  perform- 
ance of  any  dnty  or  the  occurrence  of  anytliing 
therein  expressed  and  subscribed,  and  delivered 
by  the  party  maldng  it,  to  take  effect  as  hia  ob- 
ligation, whether  it  t>e  sealed  or  unsealed;  and 
when  a  bond  is  required  by  law  an  undertaking 
in  writing,  without  seal,  shall  i>e  sufficient." 

*"Sec.  994.  Any  instrument  of  writing  here- 
after made  and  delivered  by  any  private  per- 
son, without  any  seal  or  scroll,  or  other  sem- 
blance or  representation  of  a  seal,  shall  be  oper- 
ative according  to  the  intent  of  the  maker,  as 
expressed  in  the  writing,  in  the  same  manner, 
and  to  as  full  an  extent,  as  if  the  seal  of  the 
maker  was  thereto  affixed."  "Sec.  996.  The 
bonds  of  all  public  officers,  and  all  bonds  in 
any  legal  proceeding,  shall  be  valid  and  obliga- 
tory on  all  the  signers,  without  a  seal  or  repre- 
sentation of  a  sml,  in  the  same  manner  as  If 
duly  sealed." 


True,  be  says  that  he  did  not  intend  his 
name,  as  written,  to  be  hia  final  signature  or 
subscription  thereto;  but  he  testifies  that  the 
bond,  as  it  now  appears,  was  delivered  by 
him  as  his  official  bond,  and  accepted  as  such 
by  the  approving  authoruies.  He  intended 
the  bond,  as  written  by  him,  to  be  operative; 
and  when  this  appears,  and  the  name  ap- 
pears in  the  instrument,  written  by  the  par- 
ty, such  signattu%,  adopted  by  the  final  deliv- 
ery, intended  as  such,  is  such  an  authenti- 
cating signature  as  discloses  the  purpose  of 
the  obligor.   Affirmed. 


(69  MUb.  ZM) 

KINGSLAND  &  DODOLAS  MANUF'O  CO. 
▼.  MASSEYet  al. 

(Supreme  Court   of   MississippL     Oct    Term, 
1891.) 
LiSN  ON  Macbinkrt  Sold— When  Arises. 
Where  machinery  is  sold  for  a  mill  on 
the  representation  of  the  buyer  tliat  there  is 
no  lien  on  the  mill  or  lot,  and  with  the  agree- 
ment to  give  a  mortgage  to   secure  the  pur- 
chase price,  the  sellers  are  entitled  to  a  lien, 
under   Code   1880,   }   1378,   on   the  mill,   ma- 
chinery, and   lot,  when   the   buyer  refuses  to 
give  them  a  mortgage,  and  they  discover  that 
the  property  is  incumbered. 

Appeal  from  drcoit  court,  Yalobusha 
county;  James  T.  Fant  Judge. 

This  is  a  proceedhig  by  the  KingBland  St 
Douglas  Manufacturing  Company  against  J. 
O.  Masseyand  Fulmer,  Thornton  &  Co.  for  the 
enforcement  of  a  lien  on  certain  property 
described  In  their  petition.  The  petition  re- 
cites that  on  August  26,  1890,  petitioners  sold 
and  deUvered  to  J.  O.  Massey  an  engine 
boiler  and  cotton  press,  and  that  Massey 
represented  to  appellee's  agent,  at  the  time 
the  machinery  was  sold  to  him,  that  there 
was  no  Uen  of  any  kind  upon  the  mill  and 
outfit  and  lot  upon  which  it  was  situated,  and 
owned  by  Massey,  and  upon  which  it  was  de- 
sired to  make  improvements  to  the  amoimt  of 
the  order  herein  made;  and  that  it  was  agreed 
that  Massey  should,  by  mortgage  on  said 
miU,  lot  and  machinery  sold,  secure  the 
purchase  money,  and  that  the  machinery 
was  located  on  said  lot;  that  since  Uie  loca/- 
tion  of  said  machinery  Massey  refused  to 
execute  the  mortgage  as  agreed,  and  then 
for  the  first  time  informed  petitioner  of  a 
prior  lien  on  the  mill  and  lot  given  to  Ful- 
mer, Thornton  &  Co.;  and  that  Fulmer, 
Thornton  &  Co.  were  about  to  foreclose  their 
mortgagei.  Petitioner  claimed  a  lien,  under 
Code  1880,  f  1378,  on  this  mlU,  the  machin- 
ery, and  lot  for  the  price  of  the  machinery 
furnished,  as  "material  furnished  about  the 
erection,  construction,  alteration,  and  repair" 
of  the  mill,  and  prayed  that  tlie  lien  be  en- 
forced. To  this  petition  defendants  de- 
murred upon  the  ground  that  the  petitioner 
did  not  show  that  It  had  any  lien  on  the 
property,  or  any  part  of  It  The  demurrer 
was  ovemiled,  and  the  defendants  declined 
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to  plead  foirther.   Judgment  was  rendered 
against  tbem,  and  they  appealed.    Affirmed. 

J.  H.  Wataon.  for  appellanta.  Noel  & 
Tackett,  for  appellee. 

WOODS,  J.  The  Tioe  of  the  argument  of 
oomisel  for  appellants  la  that  It  only  reaches 
a  part  of  the  question  raised  by  the  demur- 
rer to  the  petition.  The  legal  principle  pro- 
iwunded  by  counsel  Is  indisputably  correct. 
If  articles  of  personal  property  are  sold  to 
a  person,  Just  as  any  other  articles  would 
be  sold  him  on  Ms  general  credit,  to  be  used 
and  treated  and  further  disposed  of  at  the 
pleasure  of  the  buyer,  such  articles  would 
not  be  subject  to  a  mechanic's  or  material 
lien  in  favor  of  the  y«idor;  but  this  propo- 
sition does  not  meet,  and  cannot  determine, 
the  question  presented  b^  the  petition  to 
which  appellant's  demurrer  was  interposed. 
The  petition  alleges,  among  other  averments, 
that  at  the  time  the  machinery  was  ordered 
Massey  represented  to  the  petitioner  that 
there  was  no  lien  of  any  kind  upon  the  mill 
and  outfit  and  lot  upon  which  the  same  was 
situated,  owned  by  Massey,  and  upon  which 
he  desired  to  make  improvements  'to  the 
amount  of  the  order  herein  made  and  filled 
by  petitioner;  and  that  it  was  understood 
and  agreed  that  Massey  should  execute  a 
mortgage  upon  the  machinery  so  purchased, 
and  upon  the  lot  upon  which  the  same  was 
located,  in  order  to  secure  the  Indebtedness 
thereby  incurred  to  petitioner.  Clearly, 
these  averments  of  the  petition  show  that 
the  machinery  was  not  sold  as  mere  per- 
sonalty, on  the  general  credit  of  Massey,  to 
be  used  and  dealt  with  at  his  pleasure.  On 
the  contrary,  they  show  a  sale  of  fixed  ma- 
chlnery,  to  be  added  to  a  mill  already 
erected  and  in  operation,  npon  a  certain  lot, 
and  for  a  particular  purpose;  and  on  this 
state  of  facts  It  must  be  held  the  vendor  has 
a  Uen  for  the  purchase  money.  And  the 
facts  alleged  show  further  that  Massey  rep- 
resoited  the  mill  and  lot  as  free  from  in- 
cnmbrance,  and  that  he  agreed  to  execute 
a  mortgage  to  secure  the  paymoit  of  the 
price  of  this  machinery;  whereas,  in  fact, 
the  mill  was  already  under  mortgage  to  the 
amount  of  about  $13,000,  and  whereas  Mas- 
sey refused  to  execute  ^e  mortgage  to  ap- 
pellant, as  agreed,  after  he  obtained  posses- 
sion of  the  property  so  sold  him  by  peti- 
tioner. These  facts,  we  say,  do  not  militate 
against  the  correctness  of  the  views  we  en- 
tertain; rather,  they  greatly  strengthen 
them,  l^e  mortgage  agneed  to  be  given  was 
but  secnrl^,  additional  to  or  In  lieu  of  the 
lien  the  petitioner  already  had,  and  in  no 
way  Injuriously  affected  that  lien,  seeing 
Massey,  as  shown  in  the  petition,  was  guilty 
of  gross  misrepresentation  and  fraud  in  ob- 
taining possession  of  the  property,  and  see- 
ing, too,  that  he  utterly  refused  to  give  the 
mortgage  as  agreed.  On  the  whole  case,  the 
judgment  below  was  right.    Affirmed. 


(Ml   Ala.  318) 
HATNBS.  Sheriff,  et  aL  t.  McRAB. 

(Supreme  Coort  of  Alabama.    May  18,  1803.)' 

WaoNOFDt,  Attachhbnt— Failvkb  to  Call  Wit- 
NEssBa— Consideration  bt  Jukt. 
In  trespass  for  attaching  goods,  whiclx 
plaintiff  alleged  and  testified  that  he  had 
bought  from  the  attacliment  debtors,  the  fact 
that  two  memliers  of  the  debtor  firm  were 
present  as  witnesses,  but  were  not  examined, 
cannot  be  considered  by  the  jury  as  an  un- 
favorable eircamstanoe  against  plaintifl,  since- 
the  witnesses  were  subject  to  the  call  of  either 
party,  and  there  was  nothing  to  show  that 
their  testimony  would  hare  been'  other  tliaii 
cumulative. 

Appeal  from  drcnlt  court,  Lowndes  coun- 
ty;  John  Moore,  Judge. 

Trespass  by  F.  C.  McRae  against  W.  B. 
Haynes,  sheriff  of  Lowndes  county,  and  the- 
sureties  on  his  offldal  bond,  to  recover  dam- 
ages for  the  wrongful  seizure  of  a  stock  or 
goods.  There  was  judgment  for  plalntUT,. 
and  defendants  appeal.     Affirmed. 

There  was  only  (me  assignment  of  error, 
and  the  facts  having  reference  thereto  are 
sufficiently  stated  In  the  opinion. 

Roquemore,  White  &  Dent  and  Thos.  H. 
Watts,  for  appellants.  Tompkins  &  Troy,, 
for  appellee. 

COLEMAN,  J.  Pollock  &  Co.  sued  out  an. 
attachment  against  McRae  Bros.,  which  was 
levied  by  Haynes  (the  sheriff)  upon  a  stock 
of  goods  claimed  by  F.  D.  McRae  The 
present  action  was  brought  by  F.  D.  McRae 
against  the  sheriff  et  al.  to  recover  damages 
for  an  unlawful  seizure  of  the  gooda  On  the 
trial  the  plaintiff,  F.  D.  McRae,  testified  as 
to  the  purchase  of  the  goods  from  McRae 
Bros.,  the  circumstances  of  the  transaction, 
and  the  consideration  paid  by  him  for  the 
goods.  The  two  members  of  the  firm  of  Mc- 
Rae Bros,  were  present  In  court  as  witnesses 
during  the  trial,  bnt  were  not  examined.  In- 
the  argument  of  the  facts  before  the  jury 
the  counsel  for  the  defendant  Insisted  that 
the  failure  of  the  plaintiff  to  introduce  and' 
examine  the  McRae  Bros,  was  a  circum- 
stance of  Itself  which  the  jury  was  entitled 
to  consider  as  unfavorable  to  the  plaintiff, 
etc.  After  the  argument  was  closed  the 
court,  at  the  request  of  the  plaintiff,  charged 
the  jury  that  "the  fact  of  J.  S.  McRae  and 
P.  C.  McRae  not  being  introduced  as  wit- 
nesses cannot  be  considered  against  the  plain- 
tiff in  this  case."  The  giving  of  this  charge 
is  the  only  error  assigned.  There  is  a  rule 
of  evidence  to  the  effect  that  a  party  who- 
has  It  in  his  power  to  produce  the  best  evi- 
dence, which  he  withholds,  or  leaves  unex- 
plained a  material  question  of  fact  by  an 
Intentional  withholding  of  explanatory  evi- 
dence, such  conduct  may  give  rise  to  unfa- 
vorable Inferences  against  him;  bnt  this  rule 
of  evidence  does  not  apply  when  the  evi- 
dence withheld  Is  of  no  hl^er  degree  than 
that  Introduced,  Is  not  explanatory  ot  any 
fact  left  In  uncertainty,  but  Is  purely  comor 
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latlTe.  So  far  aa  la  diadoaed  by  tbe  record, 
the  testim(»i7  of  the  'witnesses  not  exam- 
ined would  have  been  merely  ctunulatiye. 
They  were  present  in  court,  and  subject  to 
the  call  of  dtlier  party.  Tbe  question  is  not 
distinguishable  in  principle  from  that  de- 
cided in  PoUalc  y.  Harmon,  04  Ala.  420,  10 
South.  Rep.  156;'  Bates  t.  Morris,  (Ala.)  13 
Soutb.  Bep.  138.    Affirmed. 


(»  Ala.   632) 

TATNAT.Ti  et  al.  ▼.  ROME  FOUNDRY  & 
MACH.  WORKS. 

(Supreme  Court  of  Alabama.    May  19,  189S.) 

Action  on  Notb— Acceptancb  and  Hotifioa- 
TioR — KnoBNoa. 

In  an  action  on  a  note  it  appeared  that 
plaintiff  shipped  defendants  certain  goods,  and 
sent  a  draft,  with  the  bill  of  lading  attached, 
to  a  bank,  for  collection;  tiiat  defendants  re- 
fused to  pay  the  draft,  and  wrote  plaintiff. 
"Will  accept  goods  on  these  terms  only:  30 
days,  or  2%  off  at  ten  days,  or  a  30-day  ac- 
ceptance;" that  on  April  8th  plaintiff  replied, 
"Send  us  30  days'  acceptance;  that  on  April 
9tfa  defendant  forwarded  plaintiff  the  note  sued 
on,  and  on  April  10th  defendants  received  from 
plaintiff  a  draft  for  acceptance  at  30  days, 
dated  April  9th;  that  defendants  then  wrote 
plaintiff  that  it  [plaintiff]  had  not  accepted 
their  proposition,  and  that  the  goods  were  sab- 
ject  to  its  disposal;  that  after  mailing  this  let- 
ter, on  the  same  day,  defendants  received  a 
telegram  from  plaintiff  that  the  bank  would  re- 
lease the  bill  of  lading,  and  on  the  same  day 
defendants  reeelTed  a  letter  acknowledging  the 
lecdpt  and  acceptance  of  defendants'  note. 
HM,  that  the  evidence  showed  that  plaintiff 
accepted  the  note,  and  duly  notified  defend- 
ants. 

Appeal  from  drcnlt  court,  Colhoan  cotin- 
I7;  Le  Roy  F.  Box,  Judge. 

AjBsnmpslt  by  the  Rome  Foimdry  &  Ma- 
chine Works  against  tbe  partnership  of  Tat- 
nall,  Dorsey  &  Gould  on  a  note  executed  by 
defendants  to  plaintiff.  There  was  Judg- 
m&kt  for  plaintiff,  and  defendants  appeaL 
Affirmed. 

Cooke  &  Cooke,  for  appellants.  S.  D.  O. 
Brathers  and  W.  3.  Bnx^  for  appellee. 


COLEMAN,  J.  The  litigation  grew  oat 
of  a  shipment  of  hardware  by  the  Rome 
Foundry  &  Machine  Works,  the  plaintiff  in 
the  action,  to  the  defendants,  now  appel- 
lants. Tb«  goods  were  Shipped  from  Rome, 
Ga.,  to  Piedmont,  Ala.  There  is  communi- 
cation twice  a  day  by  mail  between  the  two 
points,  and  commtmlcatlon  by  telegraph. 
The  invoice  of  tbe  goods  was  sent  to  appel- 
lants, but  tbe  bill  of  lading,  with  draft  at- 
tached for  the  purchase  price,  was  sent  to 
the  bank  at  Piedmont  The  defendants 
could  not  get  possession  of  the  goods  wlthr 
oat  fbe  bill  of  lading.  No  question  is  raised 
as  to  fbe  value  of  tbe  goods,  their  condition, 
and  arrival  In  due  time  at  Piedmont  Noth- 
ing was  said  at  the  time  of  the  purchase  of 
tbe  goods  as  to  the  time  of  payment,  and 


there  la  no  evidence  which  establleOiefl  a  cus- 
tom or  an  Implied  agreement  as  to  the 
time  of  payment  If  there  had  been,  the  sub- 
sequent transactions  between  the  parties 
were  of  such  a  character  as  to  remove  the 
transaction  without  the  influence  of  any 
such  implied  understanding.  The  defend- 
ants' pleas  were  "fraud  in  obtaining  the  note 
sued  upon,"  and  "failure  of  consideration." 
To  arrive  at  a  just  conclusion  from  tbe  evi- 
dence it  is  necessary  to  observe  with  par- 
ticularity tbe  date  of  the  respective  transac- 
tions between  tbe  parties  subsequent  to  the 
arrival  of  the  goods  and  draft  with  bill  of 
lading,  In  Piedmont  On  the  7tb  of  April, 
1801,  the  draft,  with  bill  of  lading,  was  pre- 
sented to  defendants  for  payment.  Pay- 
ment was  refused,  and  on  the  same  day  tbe 
defendants  wrote  to  plaintiff  the  following 
proposition:  "Will  accept  goods  on  these 
terms  only:  30  days,  or  2%  off  at  ten  days, 
or  a  S(May  acceptance."  On  tbe  8th  of  April, 
plaintiff  replied,  "Send  us  80  days'  accept- 
ance," etc  On  April  Otb  the  defendants  for- 
warded to  plaintiff  tbe  note  sued  on.  On 
April  10th  defendants  received  from  plain- 
tiff a  draft  for  acceptance  at  3>)  days,  dated 
April  9th.  On  the  same  day,  April  lOtb, 
after  receiving  the  draft  for  acceptance, 
the  defendants  wrote  plaintiff  as  follows: 
"Yours  of  the  9th  at  hand.  You  have  not 
accepted  our  proposition  of  7th  Inst  There- 
fore, goods  are  here,  subject  to  your  dis- 
posal" After  mailing  this  letter,  on  the 
same  day,  defendants  received  a  telegram 
from  plaintiff,  as  follows:  "Will  wire  bank 
at  once  to  release  bill  of  lading,"— and  on 
tbe  same  day  (10th  of  April)  a  letter  in 
which  plaintiff  acknowledged  the  receipt  of 
defendants'  note  of  April  9th,  and  accept- 
ance of  same.  On  same  day  defendants  re- 
plied by  letter  to  plaintiff,  acknowledging 
receipt  of  telegram  and  letter,  but  stated 
they  came  "too  late."  Defendants  declined 
to  reoeive  the  goods,  or  pay  the  note.  It 
wni  be  seen  from  this  statement  that  the 
plaintiff  did  not  refuse  to  accept  defendants' 
proposition  of  April  Tth,  but  by  its  card  of 
April  8th,  accepted  the  proposition  of  "30 
days'  acceptance."  The  defendants  not  only 
refused  to  comply  with  their  own  proposi- 
tion, by  sending  the  "30-days  acceptance," 
but  sent  their  note,  dated  April  9th,  at  30 
days.  The  evidence  is  entirely  satisfactory 
to  show  that  as  soon  as  this  note  was  re- 
ceived It  was  accepted,  of  which,  both  by 
telegram  and  letter  received  by  defendants 
on  April  10th,  they  were  duly  notified.  Wo 
are  satisfied  that  plaintiff  was  guilty  'Df  no 
laches;  that  it  acceded  to  defendants' 
proposition  as  to  the  time  and  mode  of  pay- 
ments, as  soon  as  apprised  of  them.  There 
Is  not  the  Eihadow  of  merit  in  the  defense 
offered  to  plaintiff's  demand,  and  the  plain- 
tiff was  entitled  to  the  general  affirmative 
chaige.  It  Is  unneoessary  to  consider  the 
cliaiges.   Affirmed. 
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OOl  Ala.   213} 

H.  B.  OLAFLIN  CO.  ▼.  RODBNBERG  et  al. 

(Supreme  Court  of  Alabama.    May  17,  1893.) 
Attacbmbst  —  Claim   of  Tbikd  PsKSOit  —  Evi- 

DBNCB  —  FkAODVLENT  BaLB  —  ASSIONUBNTS  OP 

Ebror. 

1.  On  the  contest,  hy  an  attaching  cred- 
itor, of  a  Bale  of  the  goods  by  the  debtor  to 
claimant,  on  the  ground  of  undervaluation,  eyi- 
dence  as  to  what  claimant  received   for   the 

goods   on   private   sales    afterwards    made   by 
im  to  third  parties  is  inadmissible. 

2.  In  such  case,  evidence  of  declarations 
of  the  debtor  as  to  the  valuation  of  the  goods, 
made  in  the  absence  of  claimant,  were  prop- 
erly exdaded. 

3.  An  assignment  that  "the  court  erred  in 
sustaining  claimant's  objection  to  questions 
showing  the  fraudulent  intent  of  [the  debtor] 
in  disposing  of  goods.  Pages  62  and  63,"  is  too 
general  to  require  review,  where  there  are  a 
number  of  questions  on  those  pages  to  which 
the  conrt  sustained  objections. 

4.  On  a  contest  between  am  attaching  cred- 
itor and  one  claiming  the  attached  property 
under  a  bill  of  sale  from  the  debtor,  where  it 
appears  that  there  were  more  goods  delivered 
to  claimant  than  were  mentioned  in  the  bill 
of  sale,  the  entire  sale  should  be  set  aside. 

Appeal  from  olrcnit  court,  Dallas  county; 
John  Moone,  Judge. 

Action  in  attachment  by  the  H.  B.  Claflin 
Company  agalnat  F.  L.  &  H.  Rosenberg, 
defendants,  and  Charles  L.  Rodenberg, 
claimant.  From  a  Judgment  for  claimant, 
plaintiff  appeals.    Reversed. 

The  evidence,  as  shown  by  the  bill  of 
exceptions,  tended  to  show  that  F.  S.  &  H. 
Rosenberg,  who  were  doing  a  mercantile 
business  in  Selma,  were  on  January  20, 
1891,  Indebted  to  the  H.  B.  Claflin  Company 
in  the  sum  of  $6,203.61.  On  the  evening 
of  January  20,  1891,  they  sold  a  pert  of 
their  stock  of  goods  to  Charles  Ij.  Roden- 
berg in  satisfaction  of  an  indebtedness  of 
fl,500.  These  goods  were  sold  and  packed 
in  boxes  and  a  trunk  between  7  end  9 
o'clock  Oiat  nigbt,  and  were  left  in  the 
store.  At  half  past  10  o'clock  tbe  same 
nii^t,  F.  S.  &  H.  Rosenberg  made  an  as- 
signment for  the  benefit  of  their  creditors 
to  Rothchlld,  and  at  1  o'clock  on  the  same 
night  plaintiff  had  levied  an  attachment  on 
all  of  the  goods  In  the  store  of  F.  S.  &  H. 
Rosenberg,  Including  these  goods  which 
were  packed  in  iMxes  and  in  the  trunk,  and 
which  had  been  sold  to  Rodenberg.  On  the 
next  morning  the  claimant  demanded  of 
the  sheriff  tha  goods  which  he  had  bought, 
and  upon  his  making  the  necessary  affidavit, 
and  giving  bond  in  double  the  appraised 
value  of  the  goods,  they  were  delivered  to 
bim  by  tbe  sheiiff.  The  claimant  Introduced 
in  evidence  a  bill  of  sale  from  F.  S.  &  H. 
Rosenberg  for  the  goods  purchased,  to  which 
bill  of  sale  was  attached  an  itemized  state- 
mt-nt  of  the  goods,  which  was  marked 
"Schedule  A."  This  itemized  statement 
amounted  to  $1,603.45,  and  at  the  bottom 
thereof  there  was  a  receipt  In  fuU  payment 
of  the  indebtedness  of  F.  S.  &  EL  Rosen- 
berg to  Obarles  L.  Rodenberg.  There  was 
evldenoe  for  tbe  plaintiff  whicli  tended  to 


show  that  there  was  attacbed  to  fbe  same 
bill  of  sale  another  statement,  called  "Sched- 
ule A,  Continued,"  amounting  to  $605.02, 
at  the  bottom  of  which  payment  in  full  was 
acknowledged.  There  was  also  evidence  In- 
troduced in  behalf  of  the  plaintiff  that  there 
were  articles  of  embroideries  and  table  nap- 
kins, varying  in  value,  axM»rding  to  the  tes- 
timony, from  $200  to  $600,  which  were  de- 
livered to  tbe  claimant,  and  which  were 
not  included  in  these  itemized  statements. 
The  daimant  himself  testifled  tiiat  in  the 
trunk  there  were  some  articles  that  were 
not  included  in  the  itemized  statements,  and 
at  the  same  time  there  were  not  some  ar- 
ticles that  were  included  therein.  The  evi- 
dence of  the  claimant  was  that  all  of  tbe 
goods  be  received  from  F.  S.  &  H.  Rosen- 
berg were  sold  by  him  to  one  Jack  Holtz- 
man  and  Obemdorf  &  Ullman;  tliat  Obem- 
dorf  &  Ullman  paid  the  claimant  $1,250 
for  the  goods  they  bought,  whicb  amount 
was  60  per  cent  of  the  New  York  cost  of 
the  goods  at  tbe  time  of  the  purchase,  on 
March  1,  1891;  that  Holtzman  paid  some- 
thing over  $100  for  the  goods  be  purchased. 
Upon  redirect  examination  of  the  claimant 
he  was  asked  what  was  the  amount  re- 
ceived by  him  for  all  the  goods  sold  to 
Jack  Holtzman,  and,  "What  amount  did  yoa 
receive  for  aU  the  goods  you  sold  to  Obem- 
dorf &  Ullman?"  The  plaintiff  objected  to 
each  of  these  questions,  and  separately  ex- 
cepted to  the  court's  overruling  its  objection 
to  ea<^  of  them.  On  the  examination  of 
Robert  Kennedy  after  he  testified  that  he 
was  the  deputy  sheriff  who  levied  the  at- 
tachment, at  the  suit  of  the  H.  B.  Claflin 
Company  against  F.  S.  &  H.  Rosenberg, 
and  that  he  delivered  the  goods  claimed 
by  the  claimant  to  him,  he  was  asked,  on 
cross-examination,  "Wbat  was  the  amount 
of  the  H.  B.  Claflin  Company's  debt  claimed, 
when  levy  was  made?"  The  plaintiff  ob- 
jected to  tbis  question,  and  duly  excepted 
to  tbe  court's  overruling  its  objection.  Up- 
on the  introduction  by  tbe  plaintiff  of  J.  I. 
BizzeU,  be  testified  that  he  was  in  the  em- 
ploy of  the  defendants  in  attadiment,  and 
assisted  in  packing  tbe  goods  sold  to  Charles 
L.  Rodenberg,  in  tbe  boxes  and  trunk,  and 
that,  when  he  commenced  to  put  up  tbe 
goods,  F.  S.  Rosenberg  told  him  to  value 
them,  but  that,  after  valuing  a  few,  F. 
S.  Rosenberg  stopped  Mm,  saying  he  put 
too  high  a  valuation  on  them.  Tbis 
witness  was  asked  by  the  plaintiff  if 
Fred.  S.  Rosenberg,  while  they  were  select- 
ing and  packing  the  goods,  told  him  (wit- 
ness) that  claimant  had  agreed  to  receive 
goods  for  him.  The  court  sustained  the 
claimant's  objection  to  tbis  question,  and 
the  defendant  duly  excepted.  The  plaintiff 
then  asked  the  vrltness  if  he  knew  of  Fred. 
S.  Rosenberg  trying  to  get  the  claimant  to 
receive  goods  f<H:  him,  the  said  F.  S.  Rosen- 
berg. The  claimant  objected  to  ttiis  qnes- 
tion.    Tbe  court  sustained  the  objection,  and 
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plaintiff  ivij  excepted.  The  plaintiff  thea 
offered  to  prove  by  said  witness  'Hhat,  after 
the  packing  of  the  boxes,  F.  S.  Rosenberg 
pat  in  his  pockets  a  number  of  billheads," 
but  claimant  objected  to  tbis  evidence.  The 
court  sustained  the  objection,  and  the  plain- 
tiff excepted.  There  were  several  other  ex- 
ceptions reserved  by  the  plaintiff  to  tlie 
court's  sustaining  the  claimant's  objections 
to  the  evidence  sought  to  be  introduced  by 
this  witness,  but  the  assignments  of  error 
to  tbese  rollngs  render  it  unnecessary  to 
notice  them  in  detail.  The  assignment  of 
error  as  to  the  sixth  is  in  the  following  lan- 
guage: "The  court  erred  in  sostalning 
claimant's  objection  to  questions  showing 
the  fraudulent  Intent  of  F.  S.  Bosenberg 
in  disposing  of  goods.  Pages  62  and  63." 
Upon  the  introduction  of  all  liie  evidraioe 
the  court,  at  the  request  of  the  claimant, 
gave  the  following  written  charges  to  the 
Jury,  to  the  giving  of  each  of  which  the 
plaintiff  separately  excepted:  (1)  "The  court 
never  strives  to  force  conclusions  of  fraud, 
and  if  all  the  facts  in  evidence  in  tills  case 
are  susceptible  of  an  honest  Intent,  and 
without  fraud,  so  far  as  JElodenberg  (the 
claimant)  Is  concerned,  and  that  there  was 
no  reservation  of  benefit  to  F.  S.  &  H. 
Bosenberg  In  the  purchase  of  said  goods, 
and  that  his  was  a  bona  flde  debt,  and  that 
he  received  no  more  goods  than  were  suffi- 
cient to  pay  his  debt,  thai  you  will  find 
a  verdict  for  claimant."  (2)  "If  the  Jury 
believe  from  the  evidence  that  Rodenberg 
received  other  goods  than  those  named  In 
his  bill  of  sale  from  F.  S.  &  H.  Bosmberg, 
yet  that  would  not  invalidate  tiie  sale  to 
Mm,  if  the  Jury  believe  the  purchase  by  him 
was  fair  and  honest,  and  a  reasonably  fair 
sum  paid  for  the  gooda"  The  plaintiff  made 
a  motion  for  a  new  trial,  but  It  was  over- 
ruled by  the  court,  and  the  plaintiff  duly 
excepted. 

PettuB  &  Pettns  and  Dawson  &  Pitts,  for 
appellant.  O.  A.  Bobbins  and  Oralg  &  Craig, 
for  appelleea 

HBiAD,  J.  The  first  and  second  assign- 
ments  of  error  must  be  sustained.  The  sale 
of  the  goods  by  ^.  8.  &  H.  Bosenberg  to 
claimant  was  bting  assailed  by  the  plaintiff 
on  the  ground  of  undervaluation.  Wbat 
claimant  received  for  the  goods  on  private 
sales  made  by  him  afterwards  to  third  par- 
ties cannot  be  legal  evidence,  against  the 
plaintiff,  of  thdr  value.  Such  sales  afford 
no  test  of  value.  To  allow  such  evidence 
would  be  to  allow  a  party  to  make  evidence 
for  himself. 

The  question  asked  Kennedy,  "What  was 
the  amount  of  the  H.  B.  Clafiln  Company's 
debt,  claimed  when  the  levy  was  made?" 
seems  entirely  immaterial  and  useless,  and 
no  doubt  will  not  be  asked  again  on  another 
trlaL 

Ibe  mattera  proposed  to  be  pioTed  by 
T.lSso.no.? — 18 


the  witness  Bizzell,  covered  by  the  fourth 
and  seventh  assignments  of  error,  were  not 
cc*mpetent  evidence  against  the  claimant. 
They  are  declarations  of  Fred.  S.  Rosenberg 
against  the  Interest  of  claimant,  when  the 
latter  was  not  present  to  deny  or  explain 
them.  It  is  the  duty  of  a  party  excepting  to 
make  clear  to  this  court  the  error  insisted 
on.  The  question  to  witness  Bizzell— If  he 
knew  of  Fred.  S.  Rosenberg  trying  to  get 
claimant  to  receive  goods  for  him,  the  said 
Fred.  S.  Bosenberg— is  too  indefinite  to  en- 
able us  to  determine  whether  It  sought  to 
elicit  legal  evidence  or  not 

The  sixth  assignment  of  error  is  too  gen- 
eral and  indefinite.  There  are  a  number  of 
questions  covered  by  pages  62  and  63  of 
the  record,  to  which  the  court  sustained  ob- 
jections. We  are  asked  by  this  assignment 
to  consider  those  "showing  the  fraudulent 
intent  of  F.  S.  Bosenberg  iq  disposing  of 
goods."  The  appellant  should  have  pointed 
out  to  us  the  questions  supposed  to  show 
such  Intent 

The  first  charge  given  at  the  Instance  of 
claimant  is  free  from  error.  It  but  asserts 
the  oft-repeated  doctrine  of  this  court  In 
reference  to  sales  of  goods  In  payment  of  ex- 
isting debts. 

There  Is  evidence  tending  to  show  that 
there  were  goods  In  the  boxes  and  trunk  de- 
livered to  claimant  which  were  not  mention- 
ed in  the  bUl  of  sale  which  was  executed  by 
the  Bosenbergs  to  claimant  at  the  time  of 
the  purchase,  on  the  20th  day  of  January, 
1891.  The  title  to  those  goods,  however.  Is 
not  involved  in  the  issue  tried  in  this  cause. 
The  only  goods  claimed  by  the  claimant,  and 
for  which  he  gave  bond  to  try  the  right  of 
property  in,  are  those  mentioned  and  de- 
scribed in  the  schedule  to  the  bill  of  sale. 
But  this  feature  of  the  transaction,  neverthe- 
less, raises  an  Important  Inquiry  touching 
the  bona  fides  and  validity  of  the  sale. 
The  bill  of  sale,  which  is  set  out  in  the 
record,  has  its  well-defined  legal  effect, 
which  could  not  be  altered  or  varied  by  any 
other  agreement,  express  or  implied,  made 
at  the  time,  and  resting  in  parol.  Its  effect 
is  that  the  Rosenbergs  sold  to  claimant  the 
goods  mentioned  therein,  and  no  other.  In 
full  payment  and  discharge  of  the  entire 
indebtedness  owing  him  by  them;  so  that 
the  moment  the  bill  of  sale  was  executed 
and  delivered  that  indebtedness  was  dis- 
charged by  the  transfer  of  the  goods  therein 
conveyed.  It  matters  not  that  those  goods 
may  have  been  worth  less  than  tiie  indebt- 
edness, for  by  the  contract  of  the  parties  the 
transfer  of  them  was  accepted  in  full  pay- 
ment. The  debt  was  canceled  as  completely 
as  if  it  had  been  paid  in  cash.  That  con- 
tract, the  moment  it  was  executed,  result- 
ing, as  we  have  seen,  in  the  cancellation  of 
the  indebtedness,  became  irrevocable  and 
unalterable,  as  against  the  other  creditors 
of  the  Bosenbergs.  They  could  not  then  or 
thereafter  lawfully  deliver  other  goods  to 
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the  claimant  In  payment  of  that  Indebt- 
edness; and  If  they  did  .add  to  the  goods 
mentioned  In  the  bill  of  sale  other  goods,  of 
material  value,  and  deliver  the  same  to  the 
claimant,  as  and  for  payment  of  the  said 
indebtedness,  and  if  the  claimant  knew  of 
such  unlawful  delivery,  or  afterwards  rati- 
fied it  by  disposing  of  the  goods  so  unlaw- 
fully delivered,  as  his  own,  the  transaction 
was  a  fraud  upon  the  other  creditors,  which 
authorized  them  to  set  aside  the  sale  as  to  all 
the  goods.  Such  a  transaction  is  nothing  less 
than  a  demonstration  that  the  parties  ap- 
plied more  of  a  debtor's  goods  in  alleged 
payment  of  Ua  debt  than  by  law  they  were 
entitled  to  do,  as  against  the  rights  of  other 
creditors.  It  was,  in  effect,  an  attempt  to 
cbonge  the  terms  of  the  written  contract, 
revive  the  debt,  and  apply  more  goods  to  its 
payment;  and  all  occurred  at  one  and  the 
same  time,  and  as  parts  of  one  transaction. 
This  they  could  not  lawfully  do.  If  done, 
its  effect  was  to  hinder,  delay,  and  defraud 
the  other  creditors,  and  the  title  of  the 
claimant  cannot  be  sustained.  The  second 
charge,  therefore,  given  at  the  request  of  the 
claimant,  ou^t  to  have  been  refused.  For 
the  errors  mentioned  the  judgment  la  re- 
versed, and  the  cause  remanded. 


(W  Ala.  S3) 

BLACKBURN  v.  STATB. 
(Supreme  Court  of  Alabama.  June  7,  189S.) 
Homicide— Driiro  Dbclabationb  —  Bihsb  or  Im- 
pxMDiHO  Death. 
On  an  iaane  as  to  the  admissibUlty  of 
statements  by  deceased  as  dying  declaradona, 
the  pliysician  who  attended  deceased  testified 
that  he  saw  that  the  wound  was  fatal,  and 
said  to  a  third  person,  in  the  bearing  of  de- 
ceased, that  "all  the  snot  had  gone  to  the  hol- 
low." on  which  remark  deceased  made  no  com- 
ment. Another  witness  testified  to  a  conver- 
sation with  deceased  on  the  day  of  his  death, 
in  wliich  the  latter  did  not  state  who  shot  him, 
or  wliat  he  expected  to  be  the  result  of  the  ia- 
Juriea,  and  made  no  statement  as  to  how  he 
felt,  except  that  "he  was  not  suffering  so 
much."  atid.  that  it  did  not  appear  that  the 
statements  oi  deceased  were  miade  under  a 
sense  of  impending  death. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

John  Blackburn  was  convicted  of  murder, 
and  appeals.    Beversed. 

James  S.  Puller,  for  appelant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  Two  wltnesses-Dr.  HUl 
and  J.  B.  Scott— were  examined  by  the  state 
preliminary  to  the  admission  of  what  are 
termed  the  "dying  declarattons"  of  the  de- 
ceased. The  substance  of  the  doctor's  evi- 
dence was  that  he  was  called  to  see  the  de- 
ceased, and  In  the  presence  of  another  party. 
Who  aided  him,  examined  the  wound,  and 
came  to  the  conclusion  that  it  was  fatal;  that 
be  said  to  the  party  assisting  him,  In  the 
presence  and  hearing  of  deceased,  that  "an 
the  riiot  had  gone  to  the  hollow;"  that  de- 


ceased made  no  reply  to  this  remark;  that  be 
did  not  ask  witness  what  he  thouf^t  would 
be  the  result  of  the  Injury,  and  made  no 
statement  about  what  he  thought  of  his  own 
condition.  The  witness  Scott  teatlfled  that 
he  visited  the  deceased  in  the  morning  of  the 
day  the  evening  of  which  he  died,  (as  he  sup- 
posed, for  they  buried  him  the  next  day,)  and 
had  a  conversation  with  him,  In  wMdh  he 
told  him  of  an  angry  altatcatlon  whidi  oc- 
curred between  him  and  the  defendant  on 
the  day  he  was  shot,  and  when  and  how  he 
was  shot,  alMut  a  half  or  three  quarters  of  an 
hour  afterwards;  that  In  that  cMiversatlon 
the  deceased  did  not  state  who  shot  him,  or 
what  he  thought  would  be  the  result  of  his 
injuries;  that  he  did  not  say  that  he  thouj^t 
he  would  die  or  that  he  would  get  well,  and 
made  no  statement  to  the  witness  how  he 
felt,  except,  when  asked  by  him,  before  he 
made  the  statement  referred  to,  how  he  felt, 
he  stated  "that  he  was  freer  from  pain, 
and  was  not  suffering  so  much."  It  was 
also  shown  that  deceased  was  much  pros- 
trated from  the  shock  of  the  wound,  and 
suffered  greatly;  so  much  so,  that  the  phy- 
eddan  when  he  visited  liim,  and  Scott  after- 
wards, gave  each  a  dose  of  morphine.  On 
the  foregoing  preliminary  proofs  the  court 
admitted  in  evidence,  against  the  objection 
and  exception  of  defendant,  the  statements 
of  deceased  to  said  Scott  as  dying  declara- 
tions. The  law  in  respect  to  the  admissi- 
bility of  such  declarations  has  been  so  re- 
peatedly discussed,  and  is  so  well  settled  by 
this  court,  as  to  require  no  necessity  for  an 
attempt  to  further  elucidate  it  We  simply 
refer  to  some  of  the  well-understood  rules  on 
that  subject  as  applicable  to  tnls  case.  Such 
declarations  are  not  admissible  unless  tbey 
appear  to  have  been  made  under  a  aesuK  of 
certain  and  impending  death.  It  is  not  what 
the  conrt  wbich  passes  upon  their  admissi- 
bility may  believe  the  character  of  the  de- 
ceased was,  for,  although  it  may  appear  to 
the  court,  or  to  any  one  capable  of  f-MnMng 
rationally,  that  there  was  no  possible  hope 
of  recovery,  yet  the  question  aside  from 
that  Is,  what  was  the  state  of  the  declarant's 
mind  when  the  declarations  were  made? 
Did  he  appreciate  the  fatal  character  of  his 
Injury,  and  were  his  declarations  uttered  un- 
der the  sense  and  solemnltleB  of  Impending 
dissolution?  If  so,  then,  "when  the  death  of 
the  deceased  la  the  subject  of  the  charge, 
and  the  drcumstances  the  subject  of  the 
dying  declarations,"  they  may  be  admitted  in 
evidence;  otherwise  not.  Walker  v.  State, 
62  Ala.  192;  Kllgore  v.  State,  74  Ala.  7; 
Ward  T.  State,  78  Ala.  441;  Hussey  v.  State, 
87  Ala.  121,  6  South.  Rep.  420.  It  wOl  ap- 
pear from  the  evidence  of  the  physician  that 
he  said  nothing  to  the  deceased  In  req>ect  to 
the  character  of  his  wound,  nor  did  deceased 
say  anything  to  him  about  It,  or  ask  him  any 
questions.  The  only  thing  that  was  said  by 
the  doctor  that  tended  to  show  any  Intima- 
tion by  blm  to  deceased  as  to  the  character 
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at  the  iojory  vaa  that  he  said  tn  his  presence 
to  another  party  that  the  shot  had  all  en- 
tered the  hollow;  but  we  are  not  sure  de- 
ceased heard  this  remark,  and,  if  he  did, 
tliat  it  conveyed  the  impression  to  him  that 
Ua  Injury  was,  on  that  account,  tutal.  When 
the  witness  Scott  had  the  conversation  with 
him,  deceased  said  he  was  feeling  freer  from 
pain,  and  made  no  intimations  at  all  as  to 
whether  he  thought  he  would  or  would  not 
recover.  If  he  had  supposed  he  was  cer- 
tainly going  to  die,  he  would  very  likely  have 
said  something  about  It.  The  very  facts  he 
detailed,  his  reticence  on  the  sabject  of  Us 
condition,  and  that  he  expressed  himself  as 
feeling  better,  would  seem  to  indicate  that 
deceased  was  not  yet  In  despair  of  recovery, 
especially  when  we  remember  that  a  party 
in  his  condition,  incapable  of  reasoning  and 
reflectlns  well  on  his  own  condition,  Is  often 
hopeful  until  unconsdonsness  and  death  en- 
sue. In  the  face  of  the  scratinlzlng  caution 
with  which  the  authorltlea  admonish  trial 
Judges  in  the  admission  of  such  evidence,  we 
are  persuaded  that  the  primary  proofs  in 
this  case  did  not  Justlfjr  the  admission  of  the 
conversation  had  between  the  deceased  and 
the  witness  Scott  as  dying  declarationa. 
Reversed  and  remanded. 


on  Aim.  ztn 

BAKER  T.  GRAVES  et  al. 
(Snpreme  Court  of  Alabama.     May  19,  1883.) 

FOBBCLOSCBK  Of  CHATTXL  MOBTOAOB  —  AMENI>- 
MSHT  TO  BlIX  —  NbW  CaOSB  OF  ACTION  —  DS- 
■UBKBB. 

1.  Where  the  aaalgnee  of  a  chattel  mort- 
gage tMings  an  action  to  foreclose  it,  and  to 
compel  parties  in  possession  of  part  of  the 
mortgaged  property  to  account  for  same,  he 
cannot  amend  his  bill  by  miking  his  assignors 
parties,  and  alle^g  that  they  procured  him 
to  accept  the  assignment  by  fraodulent  repre- 
sentations, and  praying  that  it  be  declared 
void,  and  that  tnoy  be  required  to  refund  to 
him  the  money  paid  therefor,  since  sneh 
amendment  is  variant  from  and  repugnant  to 
the  bill. 

a.  Where  a  decree  suBtoinlng  a  demurrer 
is  general,  it  will  not  be  reversed  because  some 
of  the  grounds  of  demurrer  are  too  general, 
since  the  decree  will  be  referred  to  the  ground 
of  demurrer  which  is  well  assigned. 

Appeal  from  chancery  court,  Lowndes 
county;  John  O.  Foster,  Ohancellor. 

Action  by  M.  0.  Baker  against  WUUs 
Graves  and  R.  B.  Brinson  to  foredoae  a 
chattel  mortgage,  which  had  been  assigned 
to  him  by  Ptltcbett  &  Merriwether.  Plain- 
tiff flled  an  amendment  to  his  bill,  making 
his  assignors  and  one  Graves  defendants.  In 
whldti  be  alleged  his  purchase  of  the  mort- 
gage was  procured  by  the  fraud  of  the  lat- 
ter and  his  aasignorB,  and  prayed  that  the 
assignment  be  held  void,  and  the  assignors 
be  required  to  refund  the  purchase  money. 
From  a  decree  sustaining  a  demurrer  to 
sneh  amendmoit,  plaintiff  appeals.   Afitrmed. 

J.  C.  Richardson,  for  appellant  Glrard  & 
Cook,  for  appeUeeSk 


STONE,  C.  3.  As  the  assignee  of  the  mort- 
gage, the  appelLint  flled  the  original  bill  for 
a  foreclosure  of  the  mortgage,  and  to  com- 
pel the  parties  who  had  received,  or  who 
were  In  possession  of  parts  of,  the  mortgage 
property,  to  account  for  the  same.  The 
amended  bill  avers  that  at  the  time  of  the 
assignment  of  the  mortgage  the  assignors 
made  to  the  appellant  the  representation 
that  the  landlord  6f  the  mortgagor  had 
waived  his  lien  for  roit  on  the  crops  con- 
veyed by  the  mortgage,  and  also  Introduces 
a  senior  mortgage,  of  which  Oie  appellant 
claims  to  be  assignee,  and  avers  that  it  is 
entitled  to  priority  of  payment.  The  only 
prayer  for  special  relief  tn  the  amended  bill 
is  expressed  in  these  words:  "that  the  said 
Pritdiett  and  Merrlwether  and  McGrath  be 
held  and  required  to  make  good  their  rep- 
resentations hereinbefore  stated,  and  that 
the  transfer  to  this  complainant  of  said  mort- 
gage be  held  fraudulent  and  void,  and  the 
said  Prltchett  and  McGrath  and  Merrlweth- 
er be  required  to  refund  to  the  complainant 
the  amount  of  money  paid  by  him  to  them 
for  said  mortgage,  together  with  the  Inter- 
est thereon,  and  the  damages  which  he  has 
sustained  tberemider."  Ttiere  were  demur- 
rers to  £he  amended  bill,  and  a  decree  ren- 
dered by  the  chancellor  sustaining  them, 
from  which  this  appeal  Is  taken. 

1.  The  grounds  of  demurrer  necessary  to 
be  considered  are  that  the  amended  bUl 
makes  an  entirely  new  cose,  and  Is  a  radical 
departure  from  the  matter  and  cause  of 
action  stated  in  the  original  bill.  Idberal  as 
is  the  statute  of  amendments,  and  liberal  as 
has  been  the  judldal  construction  It  has 
uniformly  received,  the  right  it  confers  is 
not  without  limit  Under  the  guise  of  an 
amendment  there  cannot  be  an  entirely  new 
case  made,  or  a  radical  departure  from  the 
cause  of  action  stated  in  the  original  blU. 
The  purpose  of  the  original  bill  was  clear 
and  well  defined,— the  foreclosure  of  the 
mortgagre  assigned  to  the  appellant,  and,  in 
aid  of  It,  an  account  of  parts  of  the  mort- 
gagre  property  which  had  passed  into  the  pos- 
sesion of  persons  taking  with  notice  of  the 
mortgage.  From  this  purpose  the  amended 
bill  proposes  to  depart  and  to  make  a  new 
case,  variant  from  and  repugnant  to  that 
made  by  the  original  bill.  The  foreclosure 
of  the  mortgage  is  abandoned;  the  validity 
of  the  assignment  to  the  api>ellant  is  assail- 
ed; and  compensation  from  the  assignors  is 
aongbt  to  be  recovered,  because  of  repre- 
sentations whldi  It  is  supposed  convict  the 
assignors  of  fraud.  If  the  amended  bill  pre* 
sented  matter  of  equitable  relief,  It  is  ap- 
parent that  It  Is  repugnant  to,  and  variant 
from,  Oie  matter  of  the  original  bill,  Intro- 
dudng  a  whoUy  different  cause  of  action 
and  ground  of  relief.  3  Brick.  Dig.  p.  380, 
H  208,  209,  219. 

2.  A  demurrer  to  a  bUl  in  equity  "must  set 
forth  the  ground  of  demurrer  specially,  and 
otherwise  must  not  be  heard."    Code,  i  S44& 
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Some  of  the  causes  of  demurrer  assigned,  It 
may  be,  are  too  general,  and  could  not  be 
heard.  The  second,  third,  and  fourth  causes 
of  demurrer  as^gned  by  the  appellee  Brln- 
son  specify  with  sufficient  distinctness  the 
objection  to  the  amended  bill  we  have  con- 
sidered. The  decree  of  the  chancellor  Is  gen- 
eral, not  stating  the  particular  causes  of  de- 
murrer which  were  sustained,  and.  If  neces- 
sary, we  would  refer  it  to  such  causes  as 
were  well,  and  not  to  such  as  may  be  Uly, 
assigned.   The  decree  Is  affirmed. 


(99  Ala.  6S9) 

CAPITAL  CITT  WATER  CO.  ▼.  CARET. 

(Supreme  Court  of  Alabama.     May  19,  1803.) 

MoNsr  Had  and  Rbobived— AoriON  to  Rboovbb 
— SuprioiEMor  of  Etidbnob. 
Where,  in  an  action  to  recover  of  a  wa- 
ter company  the  amount  involuntarily  paid  by 
plaintiff  in  settlement  of  a  bill  for  water  con- 
sumed, it  appears  by  the  nndispnted  evidence 
that  plaintiff  permitted  by  leakage  in  her  water 
pipes  an  nnnecessary  waste  of  mnch  more  wa- 
ter than  she  paid  for,  at  the  usual  and  cus- 
tomary rates,  she  is  not  entitled  to  recover. 

Appeal  from  cdrcnlt  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Action  by  Jennie  A.  Carey  agUnst  the 
Capital  City  Water  Ccmipany  for  money  had 
and  received.  From  a  Judgment  for  plaintiff, 
detoidant  appeals.    Reversed  and  rendered. 

J.  M.  Falkner,  for  appdlant  Ctotdon  Mo- 
I><mald,  for  appellee. 

HEAD,  J.  Action  to  recover  $14.60  money 
had  and  received,  brought  by  appellee 
against  appellant  Tried  by  the  court  be- 
low without  a  Jury,  and  Judgment  for  the 
plaintiff.  On  April  1,  18^  defendant  pre- 
sented to  plaintiff  its  bill  for  water  rent, 
amounting  to  $21.50.  The  bill  consisted  of 
an  advance  charge  of  $2.50  for  the  privilege 
of  using  20,000  gallons  of  water  during  the 
quarter  ending  April  Ist,  $1.50  for  meter 
rent,  and  $17.50  for  excess  of  water  con- 
sumed over  20,000  gallons,  being  70,461  gal- 
Ions,  at  25  cents  per  1,000.  Plahitiff  objected 
to  the  bill,  and  placed  the  matter  in  the 
hands  of  her  attorney.  Cordon  McDonald, 
to  adjust  and  settle  with  the  defendant  on 
the  best  terms  he  could  obtain.  After  sev- 
eral interviews,  the  company  agreed  to  re- 
duce the  bill  to  $14.50,  and  McDonald  paid 
it  for  plaintiff  at  that  sum;  but  he  claims 
he  paid  It  under  protest,  and  plaintiff  insists 
upon  a  state  of  facts  to  show  the  pay- 
ment was,  in  law,  involuntary.  The  de- 
fendant's version  is  that  the  reduction  and 
payment  were  e35)ressly  agreed  on  as  a  com- 
promise and  settlement  of  the  whole  dispute 
and  threatened  litigation.  We  do  not  find  it 
necessary,  however  to  decide  this  question, 
since  It  Is  most  manifest  the  plaintiff  was  not 


entitled  to  recover,  for  otlier  reasons.  It  ap- 
pears the  defendant  was  under  a  contract 
with  the  city  of  Montgomery  touching  its 
duties  In  reference  to  furnishing  water  to 
the  inhabitants  of  the  <dty.  The  fifteenth 
section  of  that  contract  is  as  follows:  "That 
the  domestic  rates  for  water  furnished  under 
tMs  contract  to  citizens  of  Montgomery  shall 
never  exceed  the  average  rates  paid  in  other 
cities  of  shnilarsize.  The  present  basis  of  rates 
shall  be  six  dollars  per  anntun  for  building  of 
five  rooms  and  less,  and  one  dollar  per  annum 
for  each  additional  roMu;  other  rates  to  be 
proportionate  to  these,  as  above  ordained. 
Said  rates  shall  be  such  as  to  allow  for  the 
use  of  meters  by  consumers  If  they  so  elect." 
Plaintiff's  house  had  eight  rooms.  Much  of 
argument  Is  addressed  to  us  upon  the  proper 
construction  of  the  several  provisions  of  this 
clause  of  the  contract  touching  the  right  of 
defendants  to  charge  for  water  at  "meter 
rates"  or  "fixture  rates,"  and  what  uses  of 
water  are  compreh^ided  within  the  term 
"domestic"  or  "domestic  use,"  which,  under 
the  practically  tmdisputed  evidence,  we  do 
not  think  it  necessary  to  consider.  It  is 
dear,  under  the  most  favorable  construction 
of  the  contract  to  the  plaintiff,  the  payment 
of  the  prescribed  charges  only  entitled  her 
to  consume  so  mnch  water  as  was  reasonable 
and  necessary  to  all  her  dwnestlo  uses;  and 
beyond  that  she  could  not  suffer  water  to 
go  to  waste  on  her  premises  without  in- 
curring liability  to  defendant  to  pay  its 
reasonable  value.  The  evidence  shows  that 
from  December  31,  1891,  to  February  12, 
1892,  she  suffered  her  pipes  oa  her  premises 
to  leak  to  such  an  extoit  that  a  waste  re- 
sulted of  80,000  gallons  or  more  over  and 
above  her  ordinary  and  necessary  consump- 
tion. The  defendant,  upon  discovering;  or 
suspecting  the  leakage  in  December,  pnt  in  a 
meter;  and  on  February  12,  1802,  it  was 
thereby  disclosed  that  the  average  use  of 
water  during  the  preceding  40  days  was  2,080 
gallons  per  day.  The  meter  was  read  three 
days  later,  which  was  manifestly  after  the 
leaks  had  been  repaired,  and  the  consuo^ption 
was  found  to  be  19  gallons  per  day;  the  next 
day  it  was  24  gallons;  30  days  later  it  showed 
an  average  of  30  gallons  per  day,  and  on 
May  2d  the  average  had  been  57  gallons  per 
day.  Thus  we  have,  as  actually  detected, 
an  unnecessary  waste  of  over  80,000  gallons 
within  40  days.  The  plaintiff  was  charged 
with  only  70,461  gallons  as  excess,  amount- 
ing, at  the  usual  and  customary  charges,  as 
shown  by  the  evidence,  to  $17.50.  The  plain- 
tiff paid  only  $14.50  in  settiement  of  the 
whole  bill,  and  now  brings  the  equitable  ac- 
tion of  money  had  and  received  to  reoov^ 
that.  There  is  no  equity  in  the  case  for  the 
plaintiff,  and  judgment  will  be  here  rendered 
in  fiivor  of  the  defendant. 
Reversed  and  rendered. 
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on  Ata.  »e; 

GREEN  T.  SNBAD. 
(Supreme  Ck>urt  of  Alabama.     Mar  25,  1893.) 

Cbattei,  Moktoaob  —  Validity  —  Insbktioh  by 
Mortgaoee  of  ExcBssivE  Amount. 
Where  a  mortgagor  and  mortgagee 
ajree  that  the  latter  may  insert  in  the  mort- 
gage the  true  aggregate  amoimt  of  aereral 
speafied  items,  the  respective  amounts  of 
which  are  fixed,  but  not  known  to  them  at  tho 
time,  and  the  latter  inserts  a  greater  amount 
than  such  aggregate,  such  mortgage  is  roid, 
though  the  mortgagee  acts  in  g09d  faith. 

Api>eal  from  drcalt  court,  Marshall  ootin- 
tj;  John  B.  Tally,  Jndge. 

Action  of  detinue  by  John  H.  Snead  against 
Andrew  H.  Green  to  recover  possession  of 
certain  personal  property  claimed  by  plaintiff 
by  virtue  of  a  chattel  mortgage  executed  to 
him  by  defendant,  in  which  there  was  a  ver- 
dict for  defendant  From  an  order  setting 
aside  the  verdict  and  granting  a  new  trial, 
defendant  appeals.     Reversed  and  rendered. 

Brown  &  Street,  for  appellant  Luak  A 
Bell,  for  appellee, 

McCT<HiTiT.AN,  J.  Th«  evidence  is  free 
from  conflict  that  Green  was  authorized  to 
fill  fbe  Uaok  left  in  the  mortgage  executed 
by  Snead  to  him  by  Inserting  therein  the 
amoimt  of  the  former's  debt  against  the  lat- 
ter after  deducting  therefrom  the  proceeds  of 
certain  two  bales  of  cotton,  and  adding  there- 
to the  costs  of  a  former  suit  between  the  paiv 
ties.  There  is  conflict  In  the  testimony  as  to 
whether  the  mortgagee  also  had  authority  to 
add  to  the  debt  and  costs  attorneys'  fees  in- 
curred by  him  in  the  former  suit,  and  insert 
the  aggregate  of  all  these  items  In  the  blank 
spaoe  left  in  the  Instrument  For  the  pur- 
poaea  of  this  appeal,  however,  it  wUl  be  con- 
ceded that  the  mortgagee  was  authorized  to 
indnde  and  insert  as  a  part  of  the  amount 
Intended  to  be  secured  the  sum  paid  his  at- 
torney for  services  in  the  previous  litigation. 
A  satisfying  preponderance  of  the  evidence 
Axes  the  amount  of  the  debt  balance  at  $125. 
It  was  shown  without  conflict  that  the  at- 
torney's fee  tn  question  was  $18,  and  the 
costs  of  the  former  suit  amounted  to  $8.65. 
The  total  of  these  sums  is  $141.65.  The  bal- 
ance of  the  debt  which  the  mortgagee 
dalmed  to  be  due  was  $138.24.  Adding  to 
this  the  attorney's  fee  and  court  costs,  the  to- 
tal is  $104.89.  No  phase  or  tendency  of  the 
evidence  shows  a  greater  total  than  this,  and 
this  sum  $164.89,  on  the  aspects  of  the  tes- 
timony most  favorable  to  the  plaintiff,  marks 
the  extremest  limit  of  the  amount  he  was  au- 
thorized to  insert  In  the  instrument  The 
amount  actually  Inserted  by  or  for  him  was 
$167.10,— $2.21  in  excess  of  his  authority,  if 
the  evidence  in  his  own  behalf  is  to  be  taken 
as  true,  and  $25.46  In  excess  of  the  amount 
which,  according  to  a  preponderance  of  the 
testimony,  he  was  authorized  to  insert  in  the 
blank. 

The  general  proposition  that  any  material 


alteration  of  an  instrument,  after  its  execu- 
tion, without  the  maker's  consent,  avoids  it, 
and  discharges  him  from  all  obligations  de- 
pending upon  It,  is  not  controverted  in  this 
case.  Montgomery  v.  Crossthwait,  90  Ala. 
553,  8  South.  Rep.  408;  Anderson  v.  Bellen- 
ger,  87  Ala.  334,  6  South.  Rep.  82.  Nor  can 
it  be  doubted  in  principle  or  upon  authority 
that  a  material,  and,  as  between  the  original 
parties  to  the  instrument,  vitiating,  alteration 
may  consist  In  the  filling  of  a  blank,  which 
the  promisee  is  authorized  to  fill  in  a  certain 
way,  by  the  Insertion  therein  of  matter  not 
covered  by  the  authorization.  1  Amer.  £ 
Eng.  Enc.  Law,  p.  518;  Toomer  v.  Rutland, 
57  Ala.  379.  And  as  any  change  of  the 
amount  intended  to  be  evidenced  Uy  a  writ- 
ing, whereby  It  becomes  nominally  a  promise 
to  pay  either  a  greater  or  less  sum  than  that 
originally  expressed  is  a  material,  and  there- 
fore  vitiating,  alteration,  (1  Amer.  &  Eng. 
Bnc.  Law,  p.  506,)  so,  in  principle,  where  the 
amount  is  left  blank,  and  the  promisee  is  au- 
thorized to  insert  a  given  sum,  or  the  true 
aggregate  of  several  specified  Items,  the  re- 
spective amounts  of  which  are  fixed,  but  not 
at  the  time  known  to  the  parties,  and  he  in- 
serts a  different  amount  as  here.  In  excess 
of  the  true  aggregate  of  all  the  items  intend- 
ed to  be  embraced,  the  like  vitiating  conse- 
quences  must  ensue.  The  court  below  con- 
fined the  application  of  these  principles  to 
cases  in  which  the  alteration  is  made  with  a 
fraudulent  intent,  and,  finding  no  such  Intent 
to  have  actuated  the  plaintiff  in  this  in- 
stance, held  that  the  mortgage  was  a  valid 
security  for  the  amount  really  due,  notwith- 
standing a  different  and  excessive  amount 
had  been  inserted  in  it  The  distinction  is 
not  well  taken.  The  question  of  Intent  is  not 
involved.  As  is  well  said  by  counsel:  "The 
motive  with  which  the  change  is  made,  or 
the  unauthorized  filling  of  the  blank  Is  done, 
is  not  material.  It  is  not  because  the  thing 
done  is  actual  fraud,  but  because  a  contrary 
rule  would  open  too  great  a  door  for  fraud;" 
and  because,  we  may  add,  that  the  alteration 
changes  the  legal  Identity  of  the  paper,  and 
causes  it  to  speak  a  language  differing  tn  le- 
gal effect  from  that  which  It  originally  spoke, 
—a"  result  which  would  ensue  however  pure 
the  intent  with  which  the  alteration  was 
made,  that  the  law  holds  the  instrument,  as 
between  the  original  parties  and  those  nom- 
inally acquiring  rights  under  it  with  notice 
of  the  alteration,  to  be  null  and  void  for  all 
purposes.  1  Amer.  &  Ehig.  Enc.  Law,  pp. 
518,  520;  Glover  v.  Robblns,  49  Ala.  219; 
Toomer  v.  Rutland,  57  Ala.  379;  Montgomery 
V.  Orossthwalt  90  Ala.  573,  8  South.  Rep. 
498.  Where  the  alteration  or  unauthorized 
filling  of  blanks  is  free  from  all  covinous  in- 
tent, the  result  of  an  honest  mistake  or  mis- 
calculation, it  may  be  that  the  promisee  can 
recover  on  the  original  consideration.  He 
certainly  could  not  do  even  this  tf  he  made 
or  consented  to  the  Change  for  any  fraudulent 
purpose.    1  Amer.  &  Eng.  Eno.  Law,  p.  S26; 
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White  T.  Haas,  S2  Ala.  430.  But  here  the  ac- 
tion Is  not  on  the  original  constderatlon  for 
which  the  mortgage  was  executed,  but  the 
rlj^t  of  recovery— the  title  asserted  by  the 
plaintiff  In  this  action  of  detinue— depends 
upon  the  yalldity  of  the  paper  itself,  which. 
In  legal  contemplation,  ceased  to  be  the  in- 
strument which  the  defendant  executed  the 
mom^it  it  was  altered  as  shown  by  the  un- 
controverted  evidence;  and  its  emasculation 
is  none  the 'less  complete  because  of  the  ab- 
sence of  evil  intent  on  the  part  of  the  plain- 
tiff in  committing  the  act  which  destroyed  It 
The  evidence  not. only  authorized  the  Jury 
to  find  for  the  defendant,  but  it  showed  with- 
out conflict  or  room  for  adverse  Inference 
that  the  muniment  of  title  upon  which  the 
plaintiff  relied  for  recovery  was  utterly  in- 
firm and  invalid,  and  hence  the  Jury  could 
not  have  found  other  ttian  they  did  under  the 
law  of  the  case.  It  is  clear  that  the  trial 
conrt  erred  In  setting  aside  the  verdict  and 
granting  a  new  trial  The  Judgment  to  that 
effect  is  reversed  and  annulled,  the  motlMi 
for  new  trial  is  overruled  and  denied,  and 
the  verdict  and  judgment  for  defendant  as 
returned  and  rendered  in  the  court  below  is 
left  in  full  force.    Reversed  and  rendered. 


(101  Ala.  zm 

Kig](IiAND  «t  aL  V.  KEYLAND  et  aL 
(Supreme  Court  of  Alabama.     May  19,  1S03.) 

CLillllS  AOAIKST  DeCEDENT'8  ESTATE —EVIDESOB. 

On  exceptions  to  the  payment  of  cer- 
tain notes  by  the  executors  of  deceased,  an  af- 
fidavit purportinc  to  have  been  signed  by  him, 
and  acknowledging  his  liability,  is  not  self- 
proving  though  containing  a  certificate  of  a 
notary  to  its  subscription  and  verification,  and, 
in  the  absence  of  proof  that  it  was  signed  by 
deceased,  is  inadmissible  in  evidence. 

Appeal  from  probate  court.  Mobile  coonty; 
Filce   Williams,   Jr.,   Judge. 

Bllzabeth  Keyland  and  others  accepted 
to  the  allowanoe  by  the  probate  court  of 
the  payment  of  certain  notes  by  William 
Keyland  and  others  as  executors  of  the  last 
will  and  testament  of  William  K^land,  de- 
ceased. The  exsepOanB  were  overruled,  and 
they  appeal    Bev»«ed  and  remanded. 

On  June  1,  1876,  William  Keyland  exe- 
cuted and  ddlvered  to  his  mother,  Sarah 
McStrafflck,  the  following  note:  "|1,(X)0.(X). 
Mobile,  Ala.,  June  Ist,  X876.  On  demand, 
we  promise  to  pay  to  the  order  of  Sarah 
McStrafflcfc  one  thousand  dollars.  Nego- 
tiable and  payable  at  Mobile  Savings  Bank. 
Value  received.  Wm.  Keyland  &  Oo."  On 
February  8,  1877,  said  William  Keyland  also 
executed  and  delivered  to  his  mother  an- 
other note,  tn  words  and  figures  as  follows: 
"MobUe,  Ala.,  Feby.  3rd,  1877.  One  day 
after  date  we  promise  to  pay  to  the  order 
of  Sarah  McStrafflck  two  hundred  and  fifty 
dollars,  at  8  per  cent  per  annum  until  paid. 
Value  received.  Negotiable  and  payable  at 
Mobile  Savings  Bank.  Wm.  Keyland  &  Co." 
Mrs.  Sarah  MoStraffldc,  the  mother  of  WU- 


11am  Keyland,  died,  leaving  ber  last  wfll 
and  testament,  which  was  duly  probated 
in  the  proibate  court  of  Mobile  county  on 
November  7,  1879.  The  second  dausc  of 
her  sold  wUl  was  as  follows:  "Second.  I 
give  and  devise  to  my  son,  William  Key- 
land,  during  his  natural  life,  the  sum  of 
twelve  himdred  and  fifty  ($1,2S0)  dollars, 
for  which  I  now  hold  his  promissory  notes 
for  the  above  amount  of  money  already 
paid  him,  and  at  his  death  to  be  paid  to 
his  three  oldest  children  by  his  first  wife, 
Maiy  Sarah  Keyland,  now  deceased,  namdy, 
William  Henry  Keyland,  Thaddeus  Bomor 
Keyland,  and  C3ara  Mary  Keyland,  equally, 
share  and  share  alike."  On  March  23,  1S90. 
WllUam  Keyland  died,  leaving  his  last  wQI 
and  testament,  which  was  duly  probated 
In  the  probate  court  of  Mobile  county  om 
May  1,  1890.  By  his  last  will  and  testa- 
ment William  Keyland  bequeathed  all  of 
his  property,  after  the  payment  of  his  debts, 
to  his  widow,  Elizabeth  Keyland,  and  his 
children,  Reuben  Keyland,  William  H.  Key- 
land,  Thaddeus  R.  Keyland,  and  Clara  M. 
Bowen,  nee  Keyland,  share  and  share  alike. 
Under  this  wiU,  WUllam  H.  Keyland  and 
Tliaddeus  B.  Kieyland  were  appointed  the 
executors.  William  H.  Keyland  and  Thad- 
deus R.  Keyland,  deceased,  filed  their  ao- 
count  for  a  final  settlement  on  November 
10,  1891.  In  this  accotmt  tbey  were  cred- 
ited with  three  credits  of  |416.66  eadi, 
bdng  the  amoont  alleged  to  have  been  paid 
to  William  H.  Keyland  and  Thaddeus  R. 
Keyland  and  Cilara  M.  Bowen,  respeotiv^. 
In  payment  of  the  above  two  notes,  asaoant- 
Ing  to  $1,250,  claimed  by  them  as  legatees 
nnder  the  will  of  Sarah  MoStraffick,  de- 
ceased. Mrs.  Elizabeth  Keyland,  the  widow 
of  William  H.  Keyland,  and  R«nben 
Keyland,  the  minor  child  of  William 
Keyland,  deceased,  filed  their  excep- 
tions to  the  allowance  of  these  three- 
credits  by  the  executors,  on  the  ground 
that  they  were  barred  by  the  statute  of  lim- 
itations. On  the  hearing  of  the  <!onteBt 
which  arose  by  virtue  of  these  ezoeptloas 
the  executors  introduced  in  evidence  the  two 
notes  above  copied,  and  also  introduced  in 
evidence  the  following  affidavit:  "I,  WilUam 
Keyland,  do  now  state  that  the  note  for 
11,000  dated  June  1st  1876,  payable  on  de- 
mand to  Sarah  McStrafflck  at  Mobile  Sav- 
ings Bank,  and  signed  "Wm.  Keyland  &  C!o.,' 
and  also  the  note  for  92S0,  dated  Feby.  Srd, 
1877,  payable  one  day  after  date  to  Sarah 
McStrafflck,  payable  at  Mobile  Savings 
Bank,  and  signed  'Wm.  Keyland  &  Oa.,' 
are  the  notes  referred  to  by  my  mother, 
Sarah  McStrafflck,  in  the  second  clanse  of 
her  will,  and  which  money  she  loaned  and 
advanced  to  me  In  her  lifetime.  The  notes 
are  In  fact  my  individual  notes,  though 
signed  'Wm.  Keyland  &  Co.'  I  had  In  fact 
no  partner,  and  I  only  am  liable  upon  said 
notes.  Wm.  K^land.  Subscribed  and  bwmh 
to  before  me  this  9th  day  of  May,  A.  D. 
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18SL  W.  BL  BlohardRon,  Notary  Publlo  M. 
a"  Elizabeth  Eeyland  and  Reuben  Key- 
land  objected  to  the  introduction  of  aald 
affidavit,  on  the  ground  that  It  Tiras  not  seU- 
proTlng,  and  also  that  It  vna  no  deposi- 
tion or  affidavit  taken  In  this  cause, 
and  that  It  was  Irrelerant  and  Ille- 
gal The  court  overruled  said  objec- 
tions, and  allowed  the  said  affidavit  to  be 
introduced  tn  evidence  without  any  further 
proof  tn  regard  to  its  execution.  To  Hils 
raUng  ot  the  court  Elizabeth  E£yland  and 
Beuben  Keyland  duly  excepted.  The  wUl 
of  Iffra.  Sarah  McStrafflck  was  Introduced  In 
evidence,  together  with  an  order  of  the 
probate  court  admitting  It  to  probate;  and 
it  was  also  admitted  by  all  of  the  parties 
that  WllUam  H.  Keyland,  Thaddeus  R.  Key- 
land,  caara  M.  Bowen,  Elizabeth  Keyland, 
and  Beuben  Keyland  were  devisees  under 
the  will  of  WUUam  Keyland,  deceased,  and 
that  each  of  them  had  a  one-fifth  inteisst 
In  his  said  estate.  This  being  all  of  the 
evldOMe,  the  court  overruled  the  objections 
and  exceptions  of  the  said  Elizabeth  Key- 
land  and  Beaben  Keyland  to  the  payment 
ot  said  notes  referred  to,  and  decreed  that 
said  notes,  and  each  of  them,  were  valid 
dalms  against  the  estate  of  William  Key- 
land,  deceased,  and  were  proper  credits  on 
the  executors'  accounts.  Elizabeth  Keyland 
and  Reuben  Keyland  separately  and  severe 
ally  excepted  to  each  of  these  rulings  of  the 
court 

Overall,  Bestor  &  Gray,  for  appellants. 

McGLBLIiAN,  J.  The  protwte  amrt.  In 
our  opinion,  erred  In  admitting  in  evidence 
the  paper  parporUng  to  be  the  affidavit  of 
William  Keyland,  deceased,  without  proof 
that  he  made  the  same.  The  facts  set  forth 
in  the  paper  were,  of  course,  competent 
for  the  purpose  of  showing  that  William 
Keyland  accepted  the  legacy  under  the  wDl 
(tf  Mrs.  Sarah  McStraffick  oo  thrs  terms 
therein  spedfled;  that  is,  that  he  accepted 
the  bequest,  of  the  money  he  owed  the 
testatrix,  for  llfe^  and  thereby  charged  his 
estate  with  the  payment  of  the  amount 
thereof  to  the  children  of  his  marriage  with 
his  first  wife,  and  the  contents  of  the  affi- 
davit for  this  purpose  stand  np<Hi  the  foot- 
ing of  admlsfdons  made  by  blm.  But  it  was 
necessary  to  prove  In  some  way  that  he 
made  these  admissions,  'nie  paper  without 
the  Jurat  of  the  notary  publlo  would  be  as 
efficaolons  as  it  is  with  it  The  faots  that 
it  Is  in  form  an  affidavit  purporting  to  be 
signed  by  him,  and  to  bear  the  certificate 
of  a  notary  of  subscription  and  verlflcatlcHi, 
do  not,  in  oth«'  words,  change  Its  character 
as  a  mere  written  admission,  nor  add  to  its 
dignity  or  inherent  probative  force.  The 
paper  la  itpt  the  foundation  of  a  suit,  and 
hence  not  within  the  influence  of  section 
2770  ot  the  Code.  As  admissions  of  Key- 
land,  its  statements  must  be  proved  to  liave 


been  made  by  him  before  they  are  ad- 
missible In  evidence.  B^ng  written,  it  was 
necessary  to  prove  that  he  signed  the  writ- 
ing as  a  predicate  for  its  admission  for  any 
purpose.  The  court  should  have  excluded 
it,  there  being  no  evidence  that  he  signed 
the  paper  or  admitted  the  facts  it  contains. 
With  it  out  of  the  case  the  Judgment  of  the 
prolmte  court  cannot  be  sustained.  There 
was  no  testimony  in  the  case,  except  this, 
wliich  was  improperly  in  it,  going  to  show 
that  William  Keyland  accepted  the  legacy 
under  Mr&  McStrafflck's  wiU,  and  hence  no 
evidence  that  the  debt  evidenoed  by  the  notes 
oeeaed  to  be  a  debt  simply  agaluBt  which 
statutes  of  limitations  have  operated  a  bar, 
and  that  the  amount  thereof  became  a  trust 
fund  in  the  hands  of  Keyland  during  his 
life,  with  remainder  over  on  his  death  to 
certain  of  his  dbildren,  thus  conaUtuting  a 
charge  on  his  estate  In  their  favor.  The 
Judgment  of  the  probate  court  must  there- 
fore be  reversed,  and  the  cause  will  be  re- 
manded. 


(W  Ala.  sn) 

OXANNA  BLDG.  ASS'N  v.  AGBB. 

(Snpreme  Court  of  Alabama.     May  23,  1B93.) 

Jdoombut  AOAnraT  Ck>BPOBATioM  bt  UKrjkWt  — 
BumoiBHOT  or  Sasvica— Faildrk  of  Rbcoks 
TO  Show. 

A  simple  recital,  in  the  entry  of  a  Jndg- 
ment  againat  a  corporation  by  default,  that 
service  on  Ij.,  as  lecretarr  and  treasurer  of  de- 
fendant, waa  proved,  fails  to  show  that  proof 
was  made  to  the  court  that  the  person  on 
whom  the  process  was  served  was,  at  the 
time  of  service,  authorized  to  receive  it  on  be- 
half of  defendant. 

Appeal  from  city  court  of  AmUston;  B. 
F.  Caasody,  Judge. 

Action  by  A.  P.  Agee,  as  receiver  of  the 
Annlston  Savings  &  Deposit  Company,  against 
the  Oxanna  Building  Association,  on  several 
promissory  notes.  The  transcript  contains  no 
bill  of  exceptions,  and  the  Judgment  entry, 
so  far  as  it  bears  upon  the  decision  rraidered 
in  this  court,  is  sufficlratly  stated  in  the  opin- 
ion. The  appellant  assigns  as  error,  among 
other  grounds,  that  the  record  does  not  show 
that  proof  was  made  to  the  court  that  W.  S. 
Lamed,  at  the  time  of  service  upon  him  as 
the  secretary  and  treasurer,  was  such  secre- 
tary and  treasurer  of  the  defendant  company. 
Reversed  and  remanded. 

Savage  ft  Coleman,  for  appellant  Black- 
well  ft  Keith,  for  appellee. 

HEAD,  J.  This  is  a  suit  against  the  Oxan- 
na Bulling  Association,  alleged  to  be  a  pri- 
vate corporation.  The  sheriff's  return  of  the 
summons  and  complaint  shows  execution  by 
leaving  a  copy  thereof  with  "W.  S.  Lamed, 
sec'ty  and  treas'r  of  defendant  the  Oxanna 
Building  Association."  The  court  rendered 
Judgment  by  default  against  the  defendant 
The  only  proof  taken  by  the  court  in,  refer- 
ence to  the  service  is  shown  by  the  following 
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recital  In  tiie  judgment  entry:  "Came  the 
plaintiff,  by  attorney,  and  the  service  having 
been  proven  on  W.  S.  Lamed,  as  secretary 
and  treasurer  of  the  defendant"  To  author- 
ize the  rendition  of  judgment  by  default 
against  a  corporation  the  record  must  show 
that  proof  was  made  to  the  court  that  the 
person  on  whom  the  process  was  served  was, 
at  the  time  of  the  service,  snch  an  officer  or 
agent  of  the  defendant  as  by  law  w&s  au- 
thorized to  receive  service  of  process  for  and 
on  behalf  of  the  defendant  Insurance  Co. 
V.  Fowler,  76  Ala.  372,  and  authorities  there 
cited.  The  proof  made  in  this  case  falls  far 
short  of  this  requirement  It  proves  nothing 
but  the  fact  of  the  service  Itself,  which  was 
already  shown  by  the  sheriff's  return.  The 
judgment  was  therefore  nnauthorlzed. 
Reversed  and  remanded. 


(99  Ala.  sat) 

OXANNA   BI/DG.   ASS'N  v.   AGBE. 
(Supreme  Court  of  Alabama.     B£ay  23,  1893.) 

Appeal  from  city  court  of  Anniston;  B.  F. 
Cassody,  Judge. 

Bill  by  A.  P.  Agee,  as  the  receiver  of  the 
Anniston  Savings  &  Deposit  Company,  against 
the  Uxanna  Building  Association  and  H.  S. 
Jewell,  to  have  a  lien  enforced  upon  a  certain 
lot  for  the  payment  of  the  pnrchase  money  of 
the  same.  The  return  of  the  sheriff  upon  the 
Bummons  showed  that  it  was  "executed  by 
handing  the  defendant  H.  S.  Jewell  a  copy 
of  the  within  on  the  20th  day  of  November, 
1891,  and  by  handmg  a  copy  to  W,.  S.  Lamed, 
secretary  and  treasurer  of  the  Ozanna  Build- 
ing Association."  A  decree  pro  'coufesso  was 
rendered,  which  recited  that  "in  this  cause  it 
appears  to  the  clerk  that  a  summons  requiring 
the  defendants,  H.  S.  Jewell  and  the  Ozanna 
Building  Association,  to  plead  to  or  answer 
the  bill  of  complaint  in  this  cause  within 
tliirty  days  from  the  service  upon  them  was 
served  upon  H.  S.  Jewell,  by  the  sheriff  of 
Calhonn  county,  on  the  20th  day  of  Novem- 
ber, l^i91,  and  upon  W.  S.  Lamed,  secretary 
and  treasurer  of  the  Ozanna  Building  Asso- 
ciation, on  the  28th  day  of  December,  1891, 
and  that  said  defendants  having  failed  to 
plead,"  etc.  Final  decree  was  rendered,  in 
wliich  the  chancellor  held  that  the  complainant 
was  entitled  to  the  relief  prared  for,  and  the 
defendant  the  Ozanna  Building  Association 
brings  this  appeal.     Reversed  and  remanded. 

Savage  &  Coleman,  for  appellant  Black- 
well  &  Keith,  for  appellee. 

HEAD,  J.  A  decree  pro  confesso  and  final 
decree  were  rendered  agamst  appellant,  a  cor- 
poration, on  service  of  the  summons  upon  "W. 
S.  Liamed,  sec'ty  and  treas'r  of  defendant," 
without  proof  being  made  to  the  court  that 
Lamed  was  such  officer  at  the  time  of  the 
service.  The  decree  !s  reversed,  and  canse 
remanded.  See  Association  v.  Agee,  13  South. 
Rep.  279,  (at  present  term.) 

Reversed  and  remanded. 


(98  Ala.  T» 

ROLLINS  et  al.  r.  STATE. 
(Snpreme  Court  of  Alabama.    May  26,  1898.) 
Indicthent  fok  Larceny— OwMEKSHip  op  Prop- 

EBTY — HCSBASD  AXI>  WiPE. 

Since  Act  Feb.  28,  1887,  (Code,  i  234t,) 
gives  a  wife  separate  ownership  of  property. 


an  indictment  for  larceny  of  a  wife's  property 
must  allege  ownership  in  her,  rather  than  in  her 
husband. 

Appeal  from  dty  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Eugene  Rollins  and  another  were  C(Hivlcted 
of  larceny,  and  they  appeaL    Reversed. 

B.  0.  Tarver  and  Gordon  McDonald,  for 
appellants.  Wm.  L.  Martin,  Atty.  Gen.,  tm 
the  State. 

COLEMAN,  J.  The  defendants  were  In- 
dicted and  convicted  of  grand  larcoiy.  The 
ownership  of  the  property  stolen  was  laid 
in  Richard  Barrett  The  proof  showed  "that 
the  property  alleged  to  have  been  stolen 
was  the  personal  property  of.  Georgia  Bar- 
rett, wife  of  Richard  Barrett,  and  there  was 
no  testimony  tending  to  show  the  husband  to 
be  the  bailee  or  agent  of  the  wife."  We 
have  quoted  all  the  evidence  on  the  question, 
as  it  appears  In  the  bill  of  exceptions.  The 
court  charged  the  jury  "that  although  the 
proof  showed  that  the  property  alleged  to 
have  Iieen  stolen  was  the  property  of  Georgia 
Barrett,  wife  of  Richard  Barrett,  the  owner- 
ship was  properly  laid  In  the  husband."  It 
has  been  frequently  decided  that  in  an  In- 
dictment for  larceny  the  ownership  of  the 
property,  though  constituting  the  separate 
estate  of  the  wife,  could  be  properly  laid, 
either  in  the  husband  or  wife.  Robinson  r. 
State,  84  Ala.  434,  4  South.  Rep.  774;  Ellis 
V.  State,  76  Ala.  80;  Lavender  r.  State,  60 
Ala.  60;  Davis  v.  State,  17  Ala.  416.  All 
these  decisions  were  rendered  under  the  law 
as  it  existed  prior  to  the  adoption  of  the  act 
of  February  28,  1887,  (Code  1886,  |  2341;) 
and  the  decisions  were  rested  upon  the  fact 
that,  under  the  law  as  it  then  existed,  the 
husband,  as  trustee,  had  some  property  in- 
terest In,  or  right  of  possession  to,  the  prop- 
erty stolen.  Under  the  present  law  the  own- 
ership of  the  virife  is  as  complete  and  inde- 
pendent of  the  husband  as  that  of  the  hus- 
band is  of  the  wife.  She  cannot  convey  or 
contract  ordinarily,  without  his  assent,  bat 
this  limitation  In  no  way  affects  her  com- 
plete ownership  of  the  property.  She  may 
sue  the  husband,  and  recover  from  him. 
Brace  y.  Bruce,  (Ala.)  11  South.  Rep.  197; 
RaUroad  Co.  v.  Bynum,  92  Ala.  335,  9  South. 
Rep.  185.  Ownership  of  property  belonging 
to  the  husband  could  be  laid  in  the  wife  with 
equal  propriety  as  the  ownership  of  property 
belonging  to  the  wife  could  be  averred  to  be 
in  the  husband,  under  the  present  law.  The 
bill  of  exceptions  expressly  precludes  the 
claim  that,  as  to  the  particular  property,  the 
husband  was  either  bailee  or  agent  of  his 
wife.  Difficulties  of  this  character  may  be 
eadly  obviated  by  having  the  coimts  so  as 
to  charge  the  ownership  in  the  wife  in  one 
coimt,  and  in  the  husband  in  the  other  coiut 
BuUer  T.  State,  91  Ala.  87,  9  South.  Rep.  181{ 
Homsby  r.  State,  94  Ala.  55,  10  South.  Bep. 
522.    Reversed  and  remanded. 
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(32  Fla.   289) 

FLORIDA  ORANGE  HBDOE!  F£NCS  CO. 
T.  BRANHAM  et  al. 

(Snpreme  Court  of  Florida.    Jane  16.  1893.) 

BuFnciBNCT  OV  BCPBBSBDBAS  BOHI>— INSOLTSNOT 
OF  BCBETIIS  ATTEB  KXEOUTION— MOTION  TO  VA- 
CATE. 

Wbere  the  anreties  on  a  supersedeas 
bond  become  insolvent  after  the  approval  of 
the  bond,  the  plaintiff  in  error  will  be  required 
to  file  a  new  bond,  with  good  and  sofficient  sore- 
ties,  witliin  a  time  to  be  limited  by  the  appel- 
late court;  and,  in  default  of  his  doing  so,  the 
supersedeas  will  be  vacated. 

(Syllabua  by  die  Court) 

Error  to  dicolt  court.  Orange  ooant7: 
John  D.  Broome,  Judge. 

Acti<m  betwem  the  Florida  Orange  Hedge 
Fence  Company  and  A.  O.  Branham  &  Co. 
From  fhe  judgment  r^idered,  the  fence  com- 
pany brotight  error,  and  defendants  in  error 
now  more  to  vacate  the  Buperaedeaa.  Mew 
bond  ordered. 

William  H.  Jewell,  for  the  motion.  Beggs 
St  Palmer,  opposed. 

RANET,  C.  J.  Defendants  In  error  move 
to  vacate  the  supersedeas  on  the  ground  that 
the  sureties,  J.  H.  Smith  and  C.  A  Boone, 
on  the  supersedeas  bond  filed  herein,  have 
become  Insolvent  dnce  the  approval  of  such 
IXHid.  The  affidavits  filed  In  support  of  the 
motion  establish  the  alleged  change  In  the 
condition  of  the  sureties,  and,  under  the  dr- 
cumstances,  the  defendants  In  error  are  &i- 
tltled  to  have  the  protection  of  new  and 
solvent  sureties,  and,  unless  the  plaintiff  in 
OTor  shall  within  15  days  file  another  bond, 
properly  conditioned,  wiUi  good  and  suffldeut 
snretieB,  according  to  law,  an  order  will  be 
made  vacating  the  supersedeas.  Williams  v. 
Glaflln,  103  U.  a  753;  Jerome  v.  McCarter, 
21  WaU.  17.    It  will  be  ordered  accordingly. 


{4S  la.  Ann.  180) 

STATE  V.  OUFFORD.    (No.  14871.) 

(Snpreme  Court  of  Louisiana.    June  14,  1893.) 

Cbiminal  Law  — Formek  Jbopardt — What  is — 
Vbmoe — ^RcviEwmo  Bvidehcb  of  oh  Appeal. 

i.  Where  a  part^  has  been  prosecuted  by 
the  municipal  anthority  of  the  ci^  for  fighting 
and  disturbing  the  peace,  this  ia  no  bar  to  a 
prosecution  for  the  same  oftense  l>y  the  state. 

2.  Xlie  statement  of  the  judge,  copied  in 
the  bin  of  exceptions,  is  not  questioned.  If  it 
were,  it  would  not  avail  the  defendant  in  his 
defense,  for  this  court  will  not  review  the  evi- 
dence in  the  record  to  determine  whether  the 
venne  of  the  crime  was  proved. 
(Syllabus  by  the  Court.) 

Appeal  from  criminal  district  court,  parish 
of  Oiieans. 

John  Clifford  was  convicted  of  assault  and 
battery,  and  appeals.    Affirmed. 

John  C.  and  C.  A  Wicklifr,  for  appellant. 
L  P.  Madison,  Dist  Atty.,  for  the  State. 


BREAUX,  J.  The  defendant  was  formd 
guilty  of  assaulting  and  beating  one  Lilly 
Jane  Clifford,  and  condemned  to  sufl^er  im- 
prisonment for  the  term  of  one  year,  or  to 
pay  a  fine  of  $350.  From  the  sentence  and 
judgment  he  appeals.  In  the  lower  court  he 
waived  trial  by  jury,  and  was  tried  by  the 
judges.  His  grounds  of  appeal  are  (1)  that 
the  court  a  qua  erred  in  overruling  his  plea  of 
autrefois  acquit;  (2)  that  there  was  a  total 
failure  on  the  part  of  the  state  to  prove  the 
venue  as  laid  in  the  indlcttaienl 

For  the  purpose  of  sustaining  the  plea  of 
autrefois  acquit  the  defendant  proved  that 
prior  to  the  filing  of  the  Information  against 
him  he  was  prosecuted  In  the  first  recorder's 
court  for  violating  ordinance  No.  3,121,  C.  S., 
of  the  city  of  New  Orleans,  for  fighting  and 
disturbing  the  peace;  that  he  was  found  not 
guilty,  and  discharged;  that  the  assault  and 
battery  for  which  he  was  found  guilty  in  the 
district  court  is  that  of  which  he  was  found 
not  guilty  In  the  recorder's  court  Though 
the  decisions  are  not  uniform  the  clear 
weight  of  authority  sustains  the  proposition 
that  an  act  may  be  a  penal  offense  under  the 
laws  of  the  state,  and  may  be  also  subject  to 
a  penalty  by  the  municipal  authority.  Cer- 
tain trustworthy  authorities  hold  that  there 
to  more  safety  to  the  community  In  two  con- 
servators of  the  peace  than  in  one,  and  that 
the  same  act  may  be  an  offense  both  against 
the  state  and  the  municipal  ccM-poration,  and 
that  both  may  be  punished  without  any  vio- 
lation of  constitutional  principle.  Others 
make  a  distinction  between  the  judiciary 
power  and  the  police  power.  The  same  state 
of  f&cts  may  constitute  separate  offenses,— 
one  punishable  under  the  grants  of  power  to 
the  municipal  corporation,  the  other  punisha- 
ble under  the  laws  of  the  state.  It  is  a  mat- 
ter within  the  control  of  the  legislature,  and 
may  be  regulated,  under  constitutional  limi- 
tations, according  to  the  exigencies  of  the 
various  municipalities  of  the  state.  In  view 
of  the  necessity  of  maintaining  peace  and 
good  order  within  the  limits  of  the  municipals 
itles,  acts  of  incorporation  are  adopted,  grant- 
ing needful  powers.  The  recorders  have  the 
right  to  arrest  and  punish  offenses  against 
the  corporation.  The  offense  referred  to 
above  ia  deemed  an  ouense  against  the  right 
of  the  corporation,  for  which  fine  and  im- 
prisonment may  be  imposed,  and  in  thus  ptm- 
ishlng  It  is  the  particular  offense  against  the 
corporation  that  is  punished,  and  not  the  act 
of  assault  and  battery  denoimced  throughout 
the  state.  The  article  of  the  constitution  or- 
daining that  no  person  shall  be  twice  put  in 
jeopardy  of  life  or  liberty  for  the  same  of- 
fense, was  not  Intended  to  apply  to  trial  un- 
der corporate  proceedings  for  wrongs  done, 
and  the  violation  of  ordinances  adopted  with 
the  view  of  maintaining  peace  and  security 
under  corporate  authority,  so  as  to  operate  a 
bar  to  a  prosecution  on  die  part  of  the  state. 
The  purpose  of  the  ordinance  was  not  to  puO' 
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Vh  for  any  offense  against  the  criminal  Jus- 
tice of  the  country,  but  to  maintain  due  rega- 
latlon,  as  an  incident  of  the  existence  of  the 
corporate  organization.  The  distinction  be- 
tween the  Judiciary  power  and  the  police 
power  is  retained,  in  certain  respects,  both  in 
the  constitution  and  under  the  cliarter  of  the 
city,  onie  police  power  delegated  to  the  cor- 
poration is  distinguished  from  the  regular  Ju- 
diciary power  of  the  state.  The  general  as- 
sembly may  proyide  police  courts  with  an- 
thority  to  mforce  mimlcipal  ordinances,  and 
the  city  of  New  Orleans  has  the  right  to  ap- 
point the  several  officers  necessary  for  the 
adminlBtra^oo  of  the  p<dice  of  the  city.  Ar- 
ticles 136,  253.  In  legislating  under  the  ao- 
fbority  of  these  artlclea  the  general  assem- 
bly delegated  the  power  to  the  city  ooimcil, 
and  -made  it  their  duty  to  pass,  "such  ordi- 
nances," and  to  see  to  their  faithful  execu- 
tion, as  may  be  necessary  and  proper  to  pr»- 
serve  the  peace  and  good  order  of  the  city. 
BecUon  7  of  act  No.  20  of  1882.  But  the  con- 
trol of  the  municipality  is  not  exclusive.  The 
control  of  the  state  law  upon  the  subject  is 
not  in  any  respect  superseded.  Not  being  In- 
consistent, each  stands,  and  is  to  be  enforced. 
This  point  received  careful  consideration  In 
the  case  of  State  v.  Fourcade,  IS  South.  Rep. 
187,  (recently  decided,)  and  was  overruled. 
We  are  conflrmed  In  the  correctness  of  the 
views  eoqtressed  in  that  decision. 

Proof  of  venue.  The  Judge,  in  his  recital 
of  the  fkcts  in  the  second  bill  of  exceptions, 
states  that  the  venue  was  proven.  The  de- 
fendant does  not  seriously  question  the  cor- 
rectness of  the  Judge's  recital  of  the  facta 
Moreover,  this  court  will  not  review  the 
evidence  in  the  record  to  determine  whether 
the  rearm  ot  the  crime  was  proven  or  not 
State  ▼.  Tanner,  88  liS.  Ann.  807;  State  v. 
Starka,  42  La.  Ann.  316,  7  South.  Rep.  540; 
State  T.  Netties,  41  La.  Ann.  328,  6  South. 
Rep.  662. 

The  Judgment  to  affirmed. 


KING  ▼.  LBVY  et  al.     (No.  e,1»&) 

(Supreme  Gonrt  of  MinisaippL     March  7, 

1892.) 

nUXGIPAL  AJTD  AOSNT— POWSB  Of  AOSXT— PAXT- 
SBBSHIF  —  COSTBAOTS  —  POWXB  OT  PABTIU  tO 

BiHD  Fnuf. 

1.  Defendant's  son,  employed  as  derk  in 
the  store,  has  no  authority  to  Und  defendant 
by  consentinK  to  a  contract  made  by  her  co- 
partner, whidi  neither  meml>er  of  the  firm 
could  legally  make  without  the  eonsent  of  the 
othtf. 

2.  The  fact  that  one  member  of  a  firm  was 
allowiid  "to  draw  drafts,  Blga  contracts,  buy 
cotton,  and  otherwise  Kenerally  superriBe  the 
business,"  did  not  antnorixe  him  to  Imrrow 
money  in  the  firm  name,  where,  by  the  arti- 
cles of  copartnership,  such  an  agreement  re- 
Quired  the  concurrence  of  both  parties. 

8.  The  fact  that  an  agent  was  authorised 
to  act  for  the  principal  in  relation  to  a  certafai 


matter  does  not  bind  the  prindpal  to  perform 
any  agreement  made  by  the  agent  in  relation 
thereto,  whether  within  the  scope  of  his  au- 
thority or  not. 

4.  Where  the  articles  of  copartnership  ex- 
pressly deny  the  right  of  each  partner,  with- 
out the  consent  of  the  other,  to  oind  the  firm 
for  borrowed  money,  a  contract  in  violation 
of  such  agreement  would  not  l>e  valid,  thou^ 
it  was  made  in  furtherance  of  tiie  interests  of 
the  firm. 

\ 

Appeal  from  circuit  court,  Copiah  county; 
W.  P.  Cassedy,  Judge. 

Action  by  M.  Levy  A  Sons  against  Bvdiyn 
King  and  another,  as  Biggs  &  King.  Plaln- 
tiffS  had  Judgment,  and  defoidant  King  ap- 
peals.   Reversed. 

Tbia  is  a  suit  by  M.  Levy  ft  Sons  to  re- 
cover of  the  firm  of  Biggs  ft  King  the  sum 
of  $250  for  the  breach  of  the  following  oon- 
traot:  "In  consideration  of  ^,000  advanced 
us  by  M.  Levy  ft  Sons,  •  •  •  as  evl- 
draced  by  our  promissory  note  •  •  •  for 
$2,000,  to  I>e  discounted  at  8  per  ooit.,  net 
proceeds  to  be  placed  to  our  credit,  •  •  * 
we  hereby  obligate  and  bind  ourselves  to 
ship  to  them,  for  sale  on  the  usual  terms, 
*  *  *  two  hundred  bales  of  cotton,  ot 
usual  weight  and  quality,  or,  in  the  event  ot 
our  shipments  during  the  period  not  reach- 
ing tliat  quantity,  they  are  authorised  to 
charge  us  In  account  at  the  rate  of  $1.25  per 
t>ale  on  the  defldt"  Ttie  declaration  alleges 
the  compliance  of  Levy  ft  Sons  with  their 
part  of  the  contract,  and  that  Biggs  ft  King 
had  failed  to  ship  any  part  of  the  cotton, 
and  that  Biggs  ft  Eling  thereby  became 
debtors  to  the  said  Levy  &  Sons  In  the  sum 
of  $250.  It  appears  from  the  evidence  that 
Ben  King,  the  son  of  Mrs.  R  King,  was  em- 
ployed by  Mrs.  King  as  (derk  in  the  store 
of  Biggs  ft  King.  It  also  appears  that  the 
contract  was  agreed  to  betweoi  appelleea 
and  Biggs  without  the  knowledge  or  consent 
of  Mrs.  King;  that  it  was  signed  by  Biggs, 
or  their  boolckeeper,  without  Mrs.  King's 
knowledge,  but  Ben  King  was  present,  and 
knew  of  It,  and  wliat  it  omtalned.  But  both 
Mrs.  King  and  Ben  King  deny  that  he  had 
any  authority  to  bind  her.  PlaintUDs  at- 
tempted to  show  at  the  trial  that  Ben  King 
was  the  agent  of  Mrs.  King.  W.  J.  Biggs 
testified  for  plaintiffs  that  Mrs.  King  stayed 
in  the  store  a  great  deal  of  the  time;  that 
Mrs.  King  had  her  son  employed  as  cleric; 
and  that  the  agreement  was  that  she  shooM 
put  her  son's  labor  against  his  labor  in  the 
store;  and  that  "Ben  King  represented  her 
in  the  business,"  as  he  supposed,  but  be  did 
not  know  of  any  drctimstance  which  war- 
ranted the  Inference  that  he  was  her  agent, 
with  authority  to  bind  her  in  any  businesa 
tianaactioii.  McIntoSh,  thdr  bookkeeper,  in 
regard  to  Ben  King's  agency,  testified  anl^ 
stantlally  as  did  Bicgs.  Mrs.  King  and  Ben 
Bang  both  testified  that  Ben  King  was  net 
her  agent,  and  that  be  had  no  authority  to 
bind  her  in  the  firm's  tmsineaat  and  that  Mra 
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King  was  innooent  of  any  notloe  of  the  fact 
that  Bfgga  had  executed  the  contract  med 
«ii.  Ben  King  testified  that  he  oorresponded 
with  plaintUEB  purposely  to  inform  them  that 
be  was  simply  hla  mother's  adTlser. 

B.  N.  MUIer,  for  appellant.  J.  B.  Sexton, 
for  appellees. 

CAMPBELL,  O.  J.  The  qnestlon  to  be  de- 
termined in  order  to  dispose  of  this  contro- 
Tersy  Is  as  to  the  anthoill7  of  Ben  King  to 
Und  his  mother  by  the  arrangement  made 
with  the  appellees.  She  could  be  bound  only 
by  her  consent,  given  in  person  or  through 
another,  under  the  contract  of  partnership, 
and  the  fiicts  in  evidence.  The  third  instruo- 
ti«t  for  the  plalntUTs  Is  wrong.  It  assimies 
that  Biggs  &  King  owed  the  plalntlfls,  and 
asserts  the  right  of  Biggs  to  bind  the  firm 
by  procuring  an  extension  of  the  time  for 
payment  because  he  conceived  it  to  be  the 
interest  of  the  firm  to  do  so^  in  view  of  his 
Gostom,  known  to  Mrs.  King,  "to  draw 
drafts,  sign  contracts,  buy  cotton,  and  other- 
wise generally  supervise  the  business,"  witb 
her  approval.  Mrs.  KJng's  Icnowledge  and 
approval  of  many  acts  of  Biggs  in  the  busi- 
ness which  he  was  authorized  to  perform 
under  their  ctmtnurt  did  not  so  enlarge  his 
authority  as  to  embrace  acts  proliibited  to 
either  partner  by  the  articles  of  partnership, 
as  obtaining  a  loan  of  money  was.  It  was 
erroneons  to  assume  that  the  firm  of  Biggs 
&  King  owed  the  plaintiffs.  Iliat  was  a 
matter  of  dispnte,  as  to  which  both  law  and 
facta  were  with  the  defendant,  for  Biggs  & 
B^lBg  did  not  legally  become  debtor  to  Levy 
&  Sons  by  reason  of  the  drafts  drawn  on 
them  to  pay  IndivlduBl  debts  of  Biggs. 

ISie  flftli  instruction  for  the  plaintiffs  is 
erroneons.  In  containing  the  proposition  that, 
becanse  Ben  King  was  sent  to  New  Orleans 
by  his  mother  to  see  the  plalntifla  on  this 
business,  she  was  bound  by  any  agreement 
made  by  him,  although  not  within  the  scope 
of  his  anthority. 

We  have  failed  to  find  any  evidence  in  the 
record  to  apply  the  sixth  instruction  to,  and 
for  that  reason  disapprove  It. 

The  seventh  instruction  for  the  plaJntifb 
is  Incorrect  in  announcing  that  an  arrange- 
ment made  by  Ben  King,  acting  as  the  agent 
of  Us  mother,  was  o1>ligatory  on  her.  That 
d^ends  on  whether  he  was  acting  by  her 
authority,  and  wlthtn  its  scope. 

•OtB  tigbUi  InstmottMi  for  plalntlfls  Is  not 
correct  as  an  interpretation  of  the  articles  of 
partnership.  The  power  to  obtain  a  loan  of 
money  is  expressly  denied  to  each  partner, 
without  the  consent  of  the  other;  and  Biggs 
did  not  have  the  power  to  bind  the  firm  for 
loaned  numay  without  the  assent  of  Mrs. 
King,  however  mnch  in  furtherance  of  the 
interest  of  the  firm  it  may  have  been. 

lliere  was  no  error  in  the  refusal  of  in- 
structions askRd  by.  the  defendant,  Be- 
versed  and  romanded. 


KING  V.  LEVY  et  aJ. 
(Supreme  Goort  of  MiuisalppL    Jan.  23,  1893.) 

Appeal  from  circuit  court,  C!opiah  county;  J. 
B.  Chrisman,  Judge. 

Action  on  a  contract  by  M.  Levy  &  Sons 
against  Evelyn  King  and  another,  aa  Biggs  & 
King.  Jflaintiffa  had  judgment,  and  defend- 
ant King  appeals.  Reversed,  following  de- 
cision on  former  appeal.    13  South.  Rep.  282. 

U.  M.  Miller,  for  appeUant  J.  S.  Sexton, 
for  appellees. 

WOODS,  J.  The  dghth  instruction  hi  the 
former  record  of  this  cause  was  distinctly  de- 
clared to  be  an  incorrect  interaretation  m  the 
articles  of  partnership  between  Biggs  and  King; 
and  yet  this  condemned  instruction  appears  in 
the  record  of  the  present  appeal,  as  given  again 
to  the  jury,  and  is  here  marked  6.  The  in- 
struction given  on  the  last  trial  below,  and 
marked  4  m  the  present  record,  falls  sqaarely 
under  the  condemnation  of  this  court,  in  that 
paragraph  of  onr  former  opinion  which  de- 
clares: "The  fifth  instruction  for  the  plaintiff 
is  erroneous,  in  containing  the  proposition  that, 
i>ecause  Ben  King  was  sent  to  Jfew  Orleans 
by  his  mother  to  see  the  plaintiff  on  this  busi- 
ness, she  was  bound  by  any  agreement  made 
by  him,  although  not  within  the  scope  of  tiis 
authority."  It  is  true  that  attention  was  only 
called  bj  us  to  the  instruction  numbered  5 
in  the  former  record,  but  we  were  not  con- 
demning numbers,  but  erroneous  legal  proposi- 
tions; and  the  erroneous  proposition  found 
in  instruction  5  in  the  former  appeal  is  found 
also  in  instruction  4  in  same  appeal.  Both  4 
and  6  fell  plainly  under  the  same  condemna- 
tion, for  the  essential  vice  pervades  hoth. 

Reversed  and  remanded. 


OOl  AU.  1) 
TENNESSEE     RIVER    TRANSP.    CO.    v. 

KAVANAUGH  et  al. 
(Supreme  Court  of  Alabama.    May  23,  1883.) 

PbIN'CIPAI.  and  AOBKT  —  CONTBACTS  BT  AOCNT — 
BviDENOa     OF     AQENOT  —  POWKB    OF   AOENT  — 

Harmless  Error. 

1.  Defendant  transportation  company  adopt- 
ed'a  resolution  that  F.  ^Is  hereby  authorized  to 
take  full  charge  of  the  company's  business, 
and  to  enter  into  such  negotiations  and  con- 
tracts as  he  thinks  best  for  the  company's  in- 
terest." Held,  that  F.  was  authorized  to  appoint 
a  local  ag«it  with  power  to  hire  ai  barge  for 
defendant  and  agree  that,  if  not  letumed  in  as 
good  condition  aa  when  hired,  defendant  would 
pay  the  agreed  value  of  the  barge,  as  upon  a 
purchase. 

2.  Where  defendant's  general  agent  intro- 
duced to  plaintiffs  its  local  a^ent,  saying  that 
any  transactions  had  with  him  would  be  ap- 

firoved  by  defendant,  defendant  cannot  relieve 
tself  from  liability  on  a  contract  made  by  such 
agent  with  plaintiffs  by  showing  that  it  was  in 
excess  of  lus  powers. 

3.  In  an  action  on  a  contract  alleged  to 
have  been  made  with  defendant's  agent,  on  the 
question  of  agency,  evidence  that  the  alleged 
agent  had  made  contracts  with  other  persons 
as  such  agent,  wtiich  were  ratified  by  defend- 
ant, is  admissible. 

4.  Where  evidence  which  has  been  exclud- 
ed is  afterwards  fully  disclosed  on  renewed 
inquiry,  the  error  of  its  exclusion  Is  cured. 

5.  On  the  question  whether  the  person  who 
dealt  with  plaintiffs  as  defendant's  agent  at 
a  certain  place  was  in  fact  such  agent,  evidence 
that  he  acted  for  defendant  at  any  other  place 
is  inadmissible. 

Appeal  from  city  court  of  Decatur;  W.  EL 
ffimpson,  JTudsa. 
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Action  by  h.  T.  Kavanaugh  and  another, 
as  Kavanaugh  Broa.,  against  the  Tennessee 
River  Transportation  Company,  for  the  val- 
ue of  a  barge  alleged  to  have  been  hired 
by  defendant  under  a  contract  that,  if  not 
returned  in  as  good  condition  as  when  re- 
ceived, defendant  would  pay  for  the  same, 
as  upon  a  purchase.  Plaintiffs  had  Judgment 
for  $675,  and  defendant  appeals.    Affirmed. 

For  former  report,  see  9  South.  Rep.  395. 

On  the  examination  of  one  Lewis  as  a  wit- 
ness for  plaintiffs,  he  testified  that  he  had 
several  business  transactions  with  G.  H. 
Hobbs,  as  agent  for  fhe  Tennessee  River 
Transportation  Company,  and  that  the  com- 
pany had  ratified  the  said  transactions.  The 
plaintiffs  Introduced  in  evidence  an  agree- 
ment made  between  the  Tennessee  River 
Transportation  Company,  by  C.  H.  Hobbs, 
as  agent,  with  the  American  Oak  Ex- 
tract Company,  of  wliich  the  witness  Lewis 
was  agent  The  defendant  objected  to  the 
introduction  of  this  paper  because  it  was 
Irrelevant  and  immaterial.  The  court  over- 
ruled said  objection,  and  the  defendant  du- 
ly excepted.  Upon  the  examination  of  said 
C.  H.  Hobbs,  and  after  he  had  testified 
that  when  away  from  Decatur  he  was  at 
work  on  the  river  between  Guntersville 
and  Decatur,  he  was  asked,  "What  were 
you  doing  during  the  time  you  were 
up  the  river?"  Plaintiffs  objected  to  this 
question.  The  court  sustained  the  objec- 
cion,  and  defendant  duly  excepted.  The  wit- 
ness was  then  asked  by  defendant  tifis  ques- 
tion: "State  whether  or  not  you  transacted 
any  business  for  the  transportation  compa* 
ny,  away  from  Decatur,  except  clerical  work 
done  on  the  boat"  The  plaintiffs  objected 
to  this  question,  and,  their  objection  being 
sustained,  the  defendant  duly  excepted.  On 
the  cross-examination  of  the  witness  Hobbs. 
and  after  denying  that  he  had  an  agreement 
with  the  plaintiffs  to  buy  the  barge  in  ques- 
tion, the  plaintiffs  asked  the  satd  witness 
the  following  question:  "State  if  on  or  about 
the  25th  of  March,  1889,  at  the  foot  of  Bank 
street,  near  the  river,  yon  did  not  have  a 
conversation  with  Kavanaugh  Bros.,  In 
which  you  said  the  Tennessee  River  Trans- 
portation Company  ought  to  pay  Kavanaugh 
Broa  for  the  barge,  and  that  you  were  going 
to  Chattanooga  soon  to  see  that  they  did 
pay  them  for  it,  and,  at  the  same  time,  did 
yon  not  get  from  Kavanaugh  Bros,  a  check 
that  they  had  given  to  the  transportation 
company  In  payment  of  the  blU  for' towing, 
saying  that  you  wanted  to  use  the  check  to 
show  them  that  you  had  turned  it  in  all 
right,  and  that  you  would  take  it  up  there, 
and  give  them  hell  on  that  check  business? 
And  did  you  not  threaten  to  sue  them?" 
Defendant  objected  to  this  question  because 
it  was  irrelevant  and  Immaterial,  and  that 
it  was  a  narrative  of  a  past  transaction,  and 
called  for  a  declaration  of  an  a£:ent  after 
the  agency  had  ceased.  PlalntlfFs'  counsel 
stated  to  tlie  court  that  their  object  In  ask- 


ing this  question  was  for  the  purpose  of  Im- 
peacliing  the  witness.  The  court  overruled 
the  objection,  and  the  defendant  duly  ex- 
cepted. Upon  the  further  cross-examina- 
tion of  said  witness  he  was  asked  the  fol- 
lowing question:  'T>id  you  not  ask  Kavanaugh 
Bros,  to  submit  you  a  statement  as  to  what 
they  would  take  from  the  Tennessee  River 
Transportation  Company  In  settlement  of 
the  barge  matter,  about  April  14th,  soon 
after  the  commencement  of  this  suit;  and 
did  you  not  make  of  LotUs  T.  Kavanaugh  s 
verbal  request  for  a  statement  in  writing, 
saying  that  you  thought  yon  could  get  a 
settlement  for  this  barge  from  Tennessee 
River  Transportation  Company?"  The  de- 
fendant objected  to  this  question  upon  the 
same  grounds  Interposed  to  the  question 
Just  above.  The  counsel  for  plaintiffa  "stated 
that  he  did  not  ask  this  question  to  call  forth 
Independent  evidence,  but  solely  for  the 
purpose  of  impeaching  the  witness.  Upon 
the  cross-examination  of  one  T.  V.  Meyer, 
who  testified  tliat  he  was  secretary  and 
treasurer  of  the  defendant  company,  he  was 
asked  this  question  by  the  defendant:  "State 
whether  or  not  you,  as  secretary  of  this  com- 
pany, ever  signed  a  certificate,  and  filed  it 
in  the  office  of  secretary  of  state,  at  Mont- 
gomery, designating  a  Imown  place  of  busi- 
ness, and  an  authorized  agent  thereat" 
Plaintiffs  objected  to  this  question.  Ob- 
jection was  sustained,  and  defendant  duly 
excepted.  On  the  cross-examination  of  one 
L.  M.  Meyer,  a  witness  for  the  defendant 
he  stated:  "I  know  Hobbs  did  not  have 
autliority  to  buy  a  bargrb,  because  the  board 
of  directors  never  empowered  him  to  do 
so."  Tbe  plaintiffs  objected  to  this  state- 
ment, and  moved  to  exclude  it  wtiich  mo- 
tion the  court  sustained,  and  the  defendant 
duly  excepted.  In  rebuttal  tlie  plaintiffs  in- 
troduced L.  T.  Kavanaugh,  one  of  the  plain- 
tiffs, as  a  witness,  and  asked  him  this  ques- 
tion: "State  If  on  or  about  the  2Sth  of 
March,  1889,  at  the  foot  of  Bank  street,  in 
Decatur,  near  the  Tennessee  river,  you  had 
a  conversation  with  O.  H.  Hobbs  about  the 
purchase  of  the  barge  In  this  suit"  De- 
fendant objected  to  this  question  on  the 
ground  that  it  was  Irrelevant  and  immate- 
rial, and  that  it  evoked  a  declaration  of  an 
alleged  agent  after  the  agency  had  ceased. 
Plaintiffs'  counsel  stated  that  he  asked  this 
question  solely  to  Impeach  Hobbs.  The  cotirt 
overruled  the  question,  and  the  defendant 
dtUy  excepted.  There  were  many  charges 
asked,  and  many  exceptions  reserved  to  the 
giving  and  reftioil  of  the  same  by  the  court 
but  the  opinion  renders  it  unnecessary  to 
notice  tbem  In  detaiL 

Harris  &  £}y8ter,  for  ^pellant  B.  W.  Ood- 
bey,  for  appellees. 

STONB,  O.  J.  This  Is  the  second  appeal  in 
this  case.  93  Ala.  332,  9  South.  Rep.  395. 
Most  of  the  facts  are  stated  in  the  retort  of 
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the  former  decision.  The  testimony  tended 
to  prove  the  following  facts,  and  to  this  ex- 
tent there  was  little  or  no  conflict:  The  de- 
fendant company  was  a  foreign  corporation, 
owning  steamboats,  and  plying  them  between 
Decatnr,  Ala.,  and  points  on  the  river  above. 
It  transported  passengers  and  freight  for 
hire,  and.  In  connection  with  its  freight  bnal- 
ness,  it  was  In  the  habit  of  employing  barges. 
It  owned  some  bargee.  The  barge  which 
gave  rise  to  the  present  suit  was  the  property 
of  Kavanangh  Bros.,  and  It  was  lying  in  the 
river  at  Decatur.  Hobbs  made  a  contract 
wltli  Kavanaugh  Bros,  for  the  hire  of  the 
baige,  and  agreed  to  pay  for  Its  use  a  fixed 
compensation  for  every  day  he  might  retain 
It,  and  to  return  it  in  good  repair.  Failing  to 
so  return  it,  he  agreed  to  pay  for  it  as  upon  a 
purchase.  The  barge  was  taken  In  tow  by 
one  of  the  steamboats  of  the  defendant  cor- 
poration, was  carried  up  the  river,  and  was 
not  returned  to  Decatur  tmtil  a  month  after- 
warda  When  returned  it  was  very  material- 
ly damaged,  if  not  ruined,  and  Kavanaugh 
Bros,  refused  to  accept  it.  They  then  brought 
the  present  suit  to  recover  its  alleged  value. 
To  this  extent,  as  we  have  said,  there  was  a 
sulistantlal  agreement  In  the  testimony. 

It  was  contended  for  plalntifts— and  their 
testimony  tended  to  prove  the  contention— 
that  they  did  not  contract  with  Hobbs  in  his 
individual  capacity,  or  on  his  credit;  that 
Hobbs  was  the  agent  of  the  Tennessee  River 
Transportation  Company,  and  made  the  con- 
tract in  its  name,  and  for  its  use.  Their  tes- 
timony tended  to  show  that  Hobbs,  as  such 
agent,  had  authority  to  make  such  contract 
for,  and  tn  the  name  of,  tlie  transportation 
company.  It  went  further,  and  tended  to 
show  that  one  Famum,  at  and  before  the 
birins  of  the  barge  by  Hobbs,  was  the  gen- 
eral manager  of  the  transportation  company, 
liaving  large  powers  and  control,  and  that  he 
bad  Introduced  Hobbs  to  Kavanaugh  Bros, 
and  others  as  the  transportation  company's 
agent  at  Decatur,  having  power  to  contract 
in  the  name  of  the  corporation.  There  was 
also  testimony  for  plaintiffs  tending  to  show 
that  Hobbs  had  made  contracts— one  or  more 
—in  tbe  name  of  the  transportation  company, 
which  that  company  had  ratified  and  com- 
plied with;  purchasing  prc^erty,  and  the 
company  paying  for  it  The  testimony  for 
defendant  was  in  conflict  with  that  last  stat- 
ed. It  denied  tbe  agency,  denied  that  the 
contract  was  made  In  the  name  or  for  the 
use  at  the  transportation  company,  but 
claimed  that  it  was  the  individual  contract  of 
Hobbs  himself.  It  gave  testimony  tending  to 
rebat,  explain,  and  parry  the  alleged  acts  of 
ratification.  We  think  we  are  in  safe  bounds 
when  we  affirm  that  Mr.  Famum,  when  he 
was  the  managing  agent  of  the  corporation, 
was  clothed  with  very  large  powers,  and 
fliere  is  nothing  In  the  transcript  before  us 
to  controvert  or  impair  the  force  of  ftiat  con- 
dosion.  We  take  a  further  step:  It  is  shown 
vlthont  conflict  that  the  transportation  com- 


pany employed  barges  in  its  business.  They 
were  used  as  Ughters  when  the  river  was 
low.  The  tendency  of  the  testimony  is  strong 
that  In  some  lines  of  their  business— particu- 
larly In  transporting  timber— barges  would 
be,  and  were,  a  convenience,  if  not  a  neces- 
sity; and  there  is  testimony  tending  to  show 
that  in  certain  emergencies,  such  as  a  sudden 
rise  of  the  waters  in  the  rivers,  it  might  be- 
come necessary  to  bring  them  into  immediate 
service.  Are  not  all  these  contingencies  with- 
in the  reasonable  purview  of  the  business  the 
transportation  company  was  engaged  in?  No 
unbending  rule  can  be  declared,  which  de- 
fines and  fixes  the  extent  of  incidental  pow- 
ers a  corporation  may  exercise,  nor  the  agen- 
cies and  means  through  which  it  can  and 
may  exercise  its  functions.  In  the  nature  of 
things,  much  must  depend  on  the  line  of  busi- 
ness the  corporation  Is  atgAgei  In.  Those 
whose  powers  and  functions  may  be  charac- 
terized as  ambulatory  have  need  of  much 
more  flexible  rules  than  those  whose  entire 
business  is  transacted  at  a  fixed,  defined 
place. 

In  our  former  opinion  we  stated  tbe  main 
issue  in  tills  case  to  be  one  of  fact.  We 
said:  "Whether  Hobbs  was  the  agent  of  the 
company;  whether  the  barge  was  used  in  its 
business;  whether  it  was  leased  by  him  tor 
the  company,  or  for  his  own  private  purposes, 
—were  questions  of  fact,  for  the  Jury,  and 
not  of  law,  for  the  court.  •  •  •  Whether 
the  use  of  a  barge  fell  within  the  scope  of 
the  business  operations,  and  its  mode  of  con- 
ducting them,  was  a  question  of  fact,  for  the 
Jury,  and  not  of  law,  for  the  court.  If  the 
Jury  find  that  such  was  its  custom,  and  fur- 
ther find  that  Hobbs  was  the  company's 
agent,  and  as  such  made  the  alleged  con- 
tiact  with  Kavanaugh  Bros.,  and  that  the 
transportation  company  took  charge  of  the 
barge,  and  used  and  destroyed  it  in  its  own 
bnsineBS^  thm  the  transportation  company  Is 
liable."  Plaintiffs  rested  their  right  of  recov- 
ery In  this  case  on  the  following  grounds, 
wbldi  they  imdertook  to  establish  by  proof, 
and  which  they  claim  they  did  establish,  name- 
ly: That  the  transportation  company  being  a 
foreign  corporation  Incorporated  in  Tennes- 
see, and  its  business  calls  and  duties  extendinj; 
many  miles  up  and  down  the  river  in  Tennes- 
see and  Alabama,  it-  must  needs  do  much  of 
its  business  away  from  the  home  office,  and 
throus^  ita  agents;  that  it  constituted  A.  M. 
Famum  its  general  manager,  with  very  large 
powers;  that  he  (Famum)  appointed  Hobbs 
to  be  agent  at  Decatur,  and  clothed  him  with 
large  powers,  or,  at  all  events,  held  him  out 
to  the  public  as  being  so  clothed,  and  that 
Hobbe,  contracting  in  the  name  of  the  cor^ 
poration,  and  professedly  for  its  use,  made 
the  contract  with  plaintiffs  which  is  declared 
on  &i  the  present  suit.  Plaintiffs  Introduced 
in  evidence  a  resolution  or  motion  adopted 
by  the  transportation  company's  board  of  di- 
rectors by  which  it  was  declared  "that  A.  M. 
Famum  la  beret^'  authorized  to  take  foil 
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char^  of  the  company's  businesa,  and  emter 
Into  such  negotiations  and  contracts  as  he 
'thinks  best  for  the  company's  interest."  This 
resolution  was  adopted  in  April,  1888,  and 
under  it  Famum  continued  la  the  company's 
employment  until  after  the  maldng  of  the  al- 
leged contract  between  Hobbs  and  Kava- 
naugh  Bros.  Each  of  the  Karanangh  brothers 
testlfled  that  Famum  introduced  Hobbs  to 
them  "as  agent  of  the  Tennessee  River 
Transportation  Company  at  Decatur,  and 
said  he  was  going  to  make  his  headquarters 
at  Decatur,  and  attend  to  their  business,  and 
that  any  transaction  we  [Kavanaugh  Bros.] 
might  have  with  Hobbs  would  be  entirely 
satisfactory,  and  approved  by  the  company; 
that  he  was  the  authorized  agent,  and  we 
could  deal  with  him  as  such."  Another  wit- 
ness, engaged  in  business  at  Decatur,  testlfled 
that  Famum  Introduced  Hobbs  to  him,  with 
substantially  the  same  declaration  as  to  bis 
agency  and  powers  as  that  testified  to  by  the 
Eavanaugh  brothers.  The  Kavanaugh  broth- 
ers testlfled  to  the  making  of  the  contract 
with  Hobbs  as  agent  of  the  transportation 
company;  but  Hobbs  denied  this,  denied  tUs 
agency,  and  disclaimed  all  authority  to  make 
a  contract  binding  the  company.  There  tvas 
other  testimony,  in  conflict  with  that  of  Kav- 
anaugh brothers,  on  the  question  of  Hobbs' 
agency  for  the  company. 

Formerly,  corporations  were  very  much 
hampered  by  rules  and  forms  in  making  law- 
ful and  binding  contracts.  The  wants  of 
commerce  have  caused  liberal  relaxations  in 
that  regard.  We  spoke  of  this  in  our  former 
opinion.  03  Ala.  324,  9  South.  Rep.  395.  In 
1  Mor.Friv.  Oorp.  1 604,itls  said:  "The  agents 
of  a  corporation  may  be  appointed  in  the 
same  manner  as  the  agents  of  an  Individual. 
Ko  formalities  are  required,  nor  is  the  use 
of  the  corporate  seal  necessary,  unless  the 
contrary  be  expressly  provided  by  the  com- 
pany's oharter.  *  *  *  If  a  person  la  al- 
lowed to  act  as  agent  for  a  corporation,  with 
the  knowledge  and  acgnieecenoe  of  the  so- 
perior  agent,  or  authority  who  would  have 
authority  toi  appoint  him,  the  corporation  wili 
be  bound  by  such  acquiescence,  and  caimot 
repudiate  the  ageafsy."  In  1  Amer.  &  Eng. 
Ene.  Law,  3M,  339,  the  {vdndple  is  thus  eix- 
pressed:  "It  is  now  generally  held  that  a 
corporation  may  appoint  agents  by  a  writtmi 
vote  of  its  directors,  or  by  Implication,  un- 
less fbe  charter  makes  a  different  appoint- 
ment obligatory."  And  ln2  Mor.  Priv.  Corp.  I 
585,  is  tills  language:  "A  principal  who  em- 
ploy»  an  agent  in  a  particular  transaction  or 
course  of  business  thereby  impliedly  invites 
persons  dealing  with  the  agent  In  that  par- 
ticular tran8actl(»i  or  course  of  business  to 
rely  upon  the  agent's  apparent  powers,  so 
far  as  this  is  essential  to  render  safe  dealing 
with  the  agent  possible;  and  the  principal 
will  be  liable  to  the  person  so  dealing  with 
the  agent  In  good  faith,  within  the  scope  of 
his  apparent  powers,  although  the  agent  may 
bav«  transgressed  the  authority  which  the 


principal  Intended  he  should  exerdse."  We 
do  not  hesitate  to  declare  ihat,  under  the  res- 
olution adopted  by  the  board  of  directors, 
Famum  was  clothed  with  power  to  appoint 
Hobbs  agent  of  the  corporation,  and  to  in- 
vest him  with  large  powers.  Neither  can  It 
be  afllrmed,  as  matter  of  law,  that  the  al- 
leged power  which  the  testimony  of  plain- 
tiffs tends  to  show  was  conferred  on  Hobbs 
was  in  excess  of  the  authority  the  board  of 
directors  had  vested  in  Famum.  Nor  will 
we  say  that  the  contract  which  plaintiffs  tes- 
tify Hobbs  made  with  them  was  outside  of 
the  powers  which  Famum  could  himBpif  ex- 
ercise, or  authorize  Hobbs  to  exercise.  So  the 
real  points  of  contention  in  this  case  were— 
First,  whether  Famum  appointed  Hobbs  agent 
of  the  corporation,  or  informed  plaintiffs 
he  liad  so  appointed  Iilm;  and,  second, 
whether,  in  making  the  contract  for  the  use 
of  the  barge,  he  contracted  in  the  name  of 
the  transportation  company,  or  in  his  own 
individual  name.  It  may  be  added  that  if 
Fammn,  in  introducing  Hobbs  to  Kavanaugh 
Bros.,  employed  the  language  they  testified 
he  did  employ,  this  authorized  them  to  trust 
and  trade  with'  him  as  such  agent,  and  the 
corporation  cannot  relieve  itself  of  liability 
even  by  proving  that  in  fact  his  powers  did 
not  extend  so  far.  Apparent  power,  in  such 
conditions,  if  authorized  or  sanctioned  by  the 
corporation,  is  the  equivaloit  of  actual  au- 
thority. 

We  hold  that  all  the  testimony  introduced, 
tending  to  prove  Hobbs'  agency  for  the  trans- 
portation company,  to  which  an  exception 
was  reserved,  was  free  from  objection. 
Agency  may  be  proved  in  many  ways.  Acts 
ratified  or  acquiesced  in  by  the  principal,  or 
holding  <Hie  out  as  ag^it,  are  among  the 
methods  and  instrumentalities  by  which  the 
relation  is  proved;  and  it  is  frequently  im- 
plied from  drcumstances,  and  the  conduct 
of  the  parties  towards  each  other.  This  lets 
in  proof  of  acts  and  conduct  of  the  parties  in 
relation  to  each  other  which  have  no  direct 
reference  to  the  Issue  on  trial,  if  they  tend 
to  prove  that  the  relation  exists,  or  was  acted 
on  as  existing.  2  Greenl.  Ev.  U  80,  62,  65, 
67;  1  Amer.  &  Eng.  Enc.  Law,  338-340; 
Railroad  Co.  v.  Benleln,  62  Ala.  606;  8  Brick. 
Dig.  p.  20,  1 10;  Railway  Co.  ▼.  Jay,  61  Ala. 
247;  Clark  v.  Taylor,  68  AJo.  453.  But  a 
single  act  of  ratification  is  not  necessarily' 
sufficient  proof  of  the  agency. 

Proof  that  the  witness  Hobbs  had  previ- 
ously made  a  statement  different  from  what 
he  testified  to  on  this  trial  was  not  com- 
petent, save  as  a  means  of  impeaching  him; 
and  when  offered  for  that  purpose  it  was 
necessary  to  Interrogate  him  as  to  such  previ- 
ous statement,  fixing  time  and  place,  or  other- 
wise directing  his  attention  to  the  couveiaa- 
tion  by  Identifying  drcumsvances.  3  Brick. 
Dig.  828.  The  rule  was  strictly  conformed 
to  In  this  case. 

The  testimony  ot  one  of  the  Kavanauj^ 
that  Famum  had  made  an  admission  Ixaply- 
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tag  the  liability  and  duty  of  the  tnuisportB- 
tloa  company  to  pay  for  the  barge,  being  at 
most  only  an  admission  of  a  past  transac- 
tion, was  not  legal  CTidence.  An  objection 
liad  been  filed  to  the  Interrogatory  which 
railed  it  out,  bnt  the  transcript  fails  to  show 
that  the  dty  conrt  was  required  to  mle  upon 
It  To  Jnstlty  the  action  of  this  court  npon 
the  admissildllty  of  evidoioe  In  the  trial  comit 
the  record  must  show  afflrmatlTely  that  that 
court  made  a  ruling  which  was  excepted  to 
at  the  time,  or  that  coimsel  called  attention 
to  the  question,  and  requested  a  ruling  upon 
It,  which  the  trial  court  failed  or  refused  to 
make,  and  that  counsel  maldng  the  request 
then  and  there  reserved  an  exception  to  the 
court's  failure  or  refusal  to  make  the  mling. 
This  question  Is  not  before  us. 

The  right  of  plalntiffg  to  recover  of  the 
transportation  company  the  alleged  stipulated 
price  and  value  of  the  barge  was  rested  on 
the  following  postulated  facts,  which  they  at- 
tempted to  prove:  That  Hobbs  was  the  au- 
thorized agent  of  the  transportation  com- 
pany; that  as  such  agent.  In  its  name,  and 
for  its  use,  he  hired  the  barge,  at  an  agreed 
rent  per  day,  with  a  further  agreement  to 
return  It  in  good  condition,  or  pay  an  agreed 
price  for  it,  as  upon  a  purchase;  that  when 
the  barge  was  returned  it  was  In  a  ruined 
condition,  and  plalntiffa  refused  to  receive  it, 
and  brought  this  action  for  its  alleged  agreed 
value,  as  upon  a  sale  and  delivery.  Each  of 
the  plaintiffs  testified  that'  these  were  the 
terms  on  which  they  let  the  barge  to  the 
transportation  company.  Of  course  it  was 
essential  to  the  maintenance  of  their  suit  In 
this  form— that  is,  for  the  price  and  value  of 
the  barge  sold  and  delivered— that  they  should 
not  have  asserted  any  ownership  or  control 
of  the  barge  after  its  return.  If  they  had 
sold  it,  it  was  no  longer  their  property,  and 
any  subsequent  dominion  or  control  over  It 
by  them  would  have  tended  to  disprove 
the  alleged-  sale.  Kavanaugh  had  testified, 
In  his  direct  ezamlnatlon,  that  when  the 
barge  was  returned  to  Decatur,  in  its  dam- 
aged condition,  he  refused  to  receive  it,  or  to 
have  anything  to  do  with  it.  On  cros»exam- 
ioatlon  be  was  asked,  "Did  you  not  employ 
one  Mr.  Mayhan  and  some  others  to  take  It 
over  the  shoals  for  you,  and  take  it  to 
Memphl87'  This  question  was  objected  to 
by  plaintiffs,  the  objection  sustained,  and  the 
defendant  excepted.  In  this  ruling  the  dty 
court  clearly  erred.  This  ruling  of  the  court, 
if  it  had  remained  unredressed,  would  require 
OS  to  reverse  this  case,  even  If  there  be  no 
other  error.  But  the  question  was  not  left 
in  that  condition.  Soon  afterwards,  as  the 
hoi  ot  exceptions  Informs  us,  defendant's 
counsel  renewed  the  Inquiry,  and  the  witness 
then  answered  it  very  fuUy,  without  further 
Interference  from  either  counsel  or  the  court, 
nils  rendered  the  ruling  harmless. 

The  issue  In  this  case  raised  the  Inqouy 
whether  Hobbs  was  the  duly-appointed 
agent  at  the  transportation  company  at  De- 


catur, with  authority  to  represent  the  com- 
pany at  that  plaoe,  .or  had  been  so  held  out 
by  one  having  authority  to  bind  the  compa- 
ny. Whether  he  had  transacted  any  busi- 
ness for  the  corporation  at  any  other  place 
could  shed  no  possible  light  on  that  inquiry. 
The  dty  court  did  not  err  in  disallowing  that 
question  to  the  witness  Hobbs.  Even  if 
Hobbs  was  proven  to  have  been  agent  of  the 
corporatloa  when  the  alleged  contract  with 
Kavanaugh  Bros,  was  entered  into,  this 
would  not  authorize  an  admission  made  by 
him  to  be  given  in  evidence  against  his  prln- 
dpal,  unless  that  admission  was  made  in 
company  with,  and  at  the  time  of,  the  act 
of  agency  it  was  Intended  ,to  explain.  But 
the  question  was  clearly  admissible  for  the 
purpose  of  laying  a  predicate  for  the  intro- 
duction of  Impeaching  testimony.  There 
was  no  error  in  this  ruling.  All  the  rul- 
ings on  the  Introduction  of  testimony  are 
free  from  error. 

A  by-law  of  defendant  corporation  was 
put  in  evidence.  In  the  following  language: 
"The  directors  shall  appoint  a  general  man- 
ager, whose  duty  it  shall  be  to  look  after 
the  general  Interest  of  the  company,  and 
all  business  transactions  pertaining  to  the 
general  management  of  the  buslnesB,  under 
the  direction  of  the  board  of  directors."  It 
was  proved,  and  not  denied,  that  from  the 
faU  of  1888,  and  until  after  the  barge  was 
returned  to  Decatur  hi  a  damaged  condition, 
Famnm  was  the  general  manager  of  the  de- 
fendant corporation.  Each  of  the  plaintiffs, 
giving  their  testimony  separately,  testified 
that  Famtun,  while  so  acting  as  general 
manager,  and  before  the  agreement  affect- 
ing the  barge  was  entered  into,  peisonally 
introduced  Hobbs  to  them.  Informing  them 
that  the  latter  was  "agent  of  the  Tennes- 
see River  Transportation  Company  at  De- 
catur, and  said  he  was  going  to  make  his 
headquarters  at  Decatur,  and  attend  to  their 
bushiess;  that  any  transactloD  we  might 
have  with  Hobbs  would  be  entlr^  satis- 
factory, and  approved  by  the  company;  that 
he  was  the  authorized  agent,  and  that  we 
could  deal  with  him  as  sudi."  Another  wit- 
ness, a  business  man  at  Decatur,  testified 
that  Famimi  Introdnced  Hobbs  to  him  as 
agent  of  the  company  at  Decatur,  using  al- 
most the  identical  language  testified  to  by 
the  Kavanaugh  brothers.  But  there  was  tes- 
timony in  conflict  with  this,  some  of  which 
denied  that  Hobbs  was  agent,  while  other 
witnesses  only  disputed  the  extent  of  his 
authority.  Of  course,  so  far  as  material,  this 
presented  a  question  for  the  ^ury.  It  was 
proved,  and  not  denied,  that  defendant  em- 
ployed barges,  in  connection  with  its  boats, 
In  transporting  freight  on  the  Tennessee 
river,  and  it  owned  several  barges. 

We  do  not  understand  the  contract  on 
which  the  present  suit  is  sought  to  be  main- 
tained as  strictly  a  contract  of  sale  and  pur- 
diase.  It  was  a  hiring  of  the  barge  at  so 
much  per  day,  to  be  returned  in  good  order. 
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True,  If  the  barge  was  not  so  returned  it 
was,  If  the  testimony  of  plaintiffs  be  be- 
lieved, to  be  paid  for  at  an  agreed  price. 
But  this  was  nothing  more  than  a  preYions 
agreement  of  the  amomit  of  damages  to  be 
paid  In  the  event  the  contract  to  return  was 
broken.  This  presents  a  different  question 
from  that  of  an  absolute  bargain  and  pur- 
chase, and  also  from  what  Is  known  as  a 
"conditional  sale."  Pressing,  present  need 
might  Justify  the  hiring,  whUe  a  promise  to 
return  in  good  condition,  or  pay  an  agreed 
forfeit,  might  be  the  most  favorable  terms 
on  which  the  use  of  the  barge  could  be  ob- 
tained. Peril,  and  the  necessity  for  Im- 
mediate action,  may,  in  some  conditions, 
supply  the  place  of  express  authority.  The 
undisputed  testimony  In  this  case  is  that  the 
defendant  corporation  made  free  use  of 
barges  In  the  conduct  of  Its  regular  business, 
and  we  can  conceive  of  many  emergencies 
in  which  the  want  of  them  might  be  so 
pressing  as  not  to  admit  of  delay.  We  think 
we  are  in  safe  bounds  when  we  declare  that 
In  such  emergency  any  agent,  not  In  com- 
munication with  the  constituted  governing 
board,  may,  in  the  interest  of  conservation, 
exercise  powers  not  expressly  conferred. 
This  power  must  be  prudently  exercised, 
and  must  not  be  carried  beyond  the  real  or 
apparent  necessity.  2  Mor.  Priv.  Gwp-  8J 
585-588.  We  have  indulged  In  the  forego- 
ing remarlcs  as  Introductory  to  what  we 
have  to  say  of  charge  17,  given  at  the  In- 
stance of  plaintiffs,  and  excepted  to  by  de- 
fendant We  hold  that,  under  the  by-law 
copied  above,  Famum,  the  general  manager, 
had  authority  to  appoint  an  agent  "to  make 
contracts  to  bind  the  company;"  and  if  he 
did  appoint  Hobbs  such  agent,  and  so  In- 
formed plaintiffs,  or  If  he  represented  to 
plaintiffs  that  he  had  appointed  him  with 
the  powers  set  forth  in  their  testimony,  and 
If  Hobbs  made  the  contraA  as  set  forth  In 
the  complaint,  and  the  defendant,  or  Its 
agents.  Injured  and  ruined  the  barge,  and  If 
the  use  of  a  barge  was  within  the  scope  of 
defendant's  business  operations,  then  plaln- 
tlfls  were  entitled  to  a  verdict  In  announ- 
cing this  principle  we  take  into  the  account 
the  nature  of  the  business  the  defendant  cor- 
poration was  engaged  In,  covering,  as  fhat 
business  did,  a  large  extent  of  country,  and 
necessarily  calling  for  action  In  emergencies, 
when  a  consultation  with  the  governing 
board  would  be  Impractlcablei  Such  In- 
tendments might  not  be  indulged  if  the  cor- 
poratI<Hi  had  a  defined,  fixed,  stationary 
place,  tn  which  Its  business  operations  were 
performed. 

Many  charges  were  given  at  the  Instance 
of  plaintiffs,  and  many  refused  which  were 
requested  by  defendant  These  several 
charges  were  asked  In  writing,  and  the  rul- 
ings were  severally  excepted  to.  We  con- 
sider It  unnecessary  to  comment  separately 


on  these  many  mllngs.   They  are  all  cov- 
ered and  Justified  by  our  decision  on  the 
former  appeal,  (93  Ala.  324,  8  South.  Bep. 
395,)  and  by  what  Is  said  above. 
Tlie  Judgment  of  the  city  court  Is  affirmed. 


<MUb  «) 

FLEMING  V.  STATE. 

(Supreme  Court  of  Alabama.    May  26,  1893.) 

PeHJURY — ISSTBDCTIOKB — EviDBNJB. 

1.  Defendant,  on  a  prosecution  for  falsely 

swearing  that  he  did  not  make  a  payment  on 
account  to  A.,  and  did  not  promise  to  pay  A.. 
is  not  entitled  to  an  instruction  that  he  should 
be  acquitted  if,  when  he  so  swore,  he  "believed 
that  he  owed  A.  nothing." 

2.  Evidence,  on  a  prosecation  for  perjury, 
that  defendant  declared  soon  after  the  trial 
of  an  action  against  him,  in  which  it  was  al- 
leged he  had  testified  falsely,  that,  if  "that  was 
the  way  they  were  going  to  do  him,  he  wonld 
claim  ins  exemptions,"  was  Irrelevant  and  inad- 
missible. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Alfred  Fleming  was  convicted  of  perjury, 
and  he  appeals.    Reversed. 

John  W.  A.  Sanford,  Jr.,  for  appellant. 
Wm.  li.  Martin,  Atty.  Gen.,  for  the  State. 

STONB,  C  J.  Each  of  the  charges  asked 
by  defendant  and  refused  confines  the  In^ 
quliy  to  too  narrow  a  limit  Each  claims  an 
acquittal  of  defendant  If  the  latter,  when  he 
testified,  "believed  that  he  owed  W.  &. 
Adams  nothing."  Of  course,  whether  or  not 
he  owed  Adams  was  the  controlling  question 
In  the  trial  of  Adams  v.  Fleming,  which  gave 
rise  to  the  present  prosecution  for  perjury; 
but  it  was  not  the  sole,  material  inquiry  of 
fact  Witnesses  had  testified  on  the  trial  of 
the  civil  cause  that  defendant  had  made  a 
partial  payment  on  the  account  and  prom- 
ised to  pay  the  balance.  Defendant  In  his 
testimony  on  that  trial,  denied  that  he  made 
a  partial  payment,  denied  that  he  made  any 
promise  to  pay,  and  denied  he  had  had  such 
conversation.  These  were  certainly  Material 
questions  on  the  hiquiry  whether  defendant 
owed  Adams;  and  If,  In  testifying  In  regard 
to  them,  he  wlllfuUy  made  statements  which 
he  knew  to  be  false,  this  would  be  perjury. 
The  city  court  did  not  err  In  refusing  the 
charges  asked. 

The  state  was  permitted  to  prove,  agataurt 
the  objection  and  exception  of  the  defendant 
that  soon  after  the  trial  was  had  before  the 
Justice  of  the  peace.  In  which  he  had  testi- 
fied, he,  the  defendant,  stated  "that  If  that 
was  the  way  they  were  going  to  do  him,  he 
would  claim  his  exemptions."  This  testi- 
mony was  wholly  Irrelevant  to  the  issue 
pending,  and  could  shed  no  light  whatever 
on  the  guilt  or  Innocence  of  the  accused. 
The  city  court  erred  tn  receiving  this  evi- 
dence.   Beversed  and  remanded. 
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WEBB   et   al.   T.   CITY   OF   DEMOPOLIS. 

(Supreme  Court  of  Alabama.     June  21,  1892.) 

DBDiCaTioM  OP  Stkebt  in  Prospbotivr  City  — 
Riparian  Riobts— Constbuotioh  or  Whabyes 
OK  RivEH  — Title  bt  Frsscbiption  as  against 
CrPT. 

1.  Held,  as  matter  of  fact,  on  consideration 
of  the  evidence  in  this  case,  that  the  original 
mroprietors,  under  grant  from  the  United 
States,  of  the  land  on  which  the  town  of  De- 
mopolis  was  laid  off  in  1819,  dedicated  to  the 
public  use  as  a  highway  the  strip  of  land  lying 
on  the  marten  of  the  river,  marked  on  the  first 
map  or  plat  of  the  town  as  "Arch  Street,"  in- 
tending to  afford  to  the  purchasers  of  lots  and 
citizens  of  the  embryo  town  the  advantages  of 
free  and  uninterrupted  access  to  the  river,  a 
highway  of  commerce,  field,  also,  as  matter 
of  law,  that  lots  having  been  sold  abutting  on 
the  street,  and  the  map  having  been  adopted 
as  showing  the  limits  of  the  town  by  the  legis- 
lative act  incorporating  it,  this  dedication  be- 
came accepted  and  perfect;  and  the  validity  of 
the  dedication  was  not  affected  by  the  fact 
that  said  street,  in  its  condition  at  that  time, 
following  the  bends  of  the  river,  was  in  sev- 
oal  places  not  susceptible  of  use  as  a  highway, 
but  required  the  expenditure  of  labor  and  mon- 
ey to  make  it  passable. 

2.  How  far  the  title  of  a  proprietor  of  land 
on  the  margin  of  a  navigable  nver  extends— 
whether  to  mgh-water  mark,  low-water  mark, 
or  the  middle  of  the  stream — is  not  a  federal 
qnration,  though  he  may  claim  under  a  grant 
from  the  United  States,  but  is  to  be  deter- 
mined by  the  laws  of  the  state  in  which  the 
land  is  situated,  as  declared  by  its  statutes 
and  Judidal  decisions;  and  the  established  law 
in  Alabama  is  tliat  it  extends  to  low-water 
mark,  ending  only  where  the  right  to  the  use 
of  the  water  as  a  navigable  stream  begins. 

3.  A  city  or  incorporated  town,  situated 
on  a  navigable  river,  cannot,  it  seems,  engage 
in  the  business  of  wharfing,  erecting  wharves, 
providing  keepers  thereof,  and  charpng  the 
public  for  their  use  in  going  or  carmng  prop- 
erty to  and  from  the  river,  unless  that  power 
is  conf«Ted  by  special  legislative  act;  but, 
when  one  of  its  streets,  as  laid  off  and  dedi- 
cated to  the  public  by  the  original  proprietors 
of  the  land,  extends  along  the  margin  of  the 
river  through  its  limits,  the  city  necessarily 
has  the  implied  right  to  construct  suitable  and 
convenient  approaches  to  the  water  line,  and  to 
make  structures  or  excavations  even  bi^ond 
the  water  line,  such  as  are  reasonably  neces- 
■aiT  and  proper  to  enable  the  public  to  avail 
themselves  of  the  rights  of  commerce  and 
transportation  affordea  by  the  river,  but  hav- 
ing regard  to  the  superior  rights  of  navigation. 

4.  A  city  or  town  has  no  alienable  interest 
in  the  public  streets  thereof,  but  holds  them  in 
trust  for  its  citizens  and  the  pnblic  generally; 
and  neither  its  acquiescence  in  an  obstruction 
or  private  use  of  a  street  by  a  citizen,  or 
laches  in  resorting  to  legal  remedies  to  remove 
it,  nor  the  statute  of  limitations,  nor  the  doc- 
trine of  equitable  estoppel,  nor  prescription, 
can  defeat  the  right  of  the  dty  to  maintain  a 
suit  in  equity  to  remove  the  obstruction. 

(Syllabus  by  the  Court.) 

Appeal  from  Chancery  court,  Marengo 
county;  I.  K.  M.  Spadden,  (chancellor. 

Bill  by  the  city  of  Demopolis  against  John 
C  Webb  and  otiiers,  to  restrain  an  obstruc- 
tion of  a  street  and  river  landing.  Com- 
plainant had  decree,  and  defendants  appeal. 
Affirmed. 

For  report  of  former  appeal,  see  6  South. 
Rq>.  40& 

The  bill  In  this  case  was  filed  on  tfa«  lltb 
v.l3BO.no.8— 19 


June,  ISSS,  by  the  dty  of  Demopolis  against 
John  O.  Webb  and  wife  and  W.  H.  Creagh, 
and  sought  (1)  an  Injunction  against  the  con- 
tinuance of  a  fence  which  said  Webb  had 
erected  across  a  part  of  Arch  street,  near 
the  river,  and  (2)  to  prevent  the  collection 
of  wharfage  by  the  defendants  at  their  land- 
ing on  the  river  at  or  near  the  foot  of  said 
street.  At  the  first  hearing,  on  demurrer, 
Hon.  Thomas  W.  Coleman  presiding  as  chan- 
cellor. It  was  held  (1)  that  the  bUl  contained 
equity  so  far,  and  only  so  far,  as  It  sought  re- 
lief against  the  obstruction  of  the  street,  and 
(2)  that  John  C.  Webb  was  the  only  proper 
defendant,  as  he  alone  was  charged  with  the 
erection  and  continuance  of  the  fence.  On 
appeal  to  this  court,  each  party  assigning  er- 
rors, the  decree  of  the  chancellor  was  in 
all  things  affirmed.  87  Ala.  659-672,  6  South. 
Rep.  408.  Afterwards,  in  the  court  below, 
the  bill  was  amended  to  meet  the  objections 
pointed  out  in  the  opinion  of  this  court 
The  amendments  were  these:  (1)  By  strik- 
ing out  the  name  of  W.  H.  Oeagh  as  a  de- 
fendant; (2)  by  adding  an  averment  that 
the  landing,  with  the  right  to  collect  wharf- 
age, was  dedicated  to  the  public  with  the 
street;  (3)  that  the  original  proprietors  of 
the  land.  In  dedicating  Arch  street  to  the 
public,  did  not  reserve  any  right  to  con- 
struct a  wharf  and  charge  wharfage,  nor 
have  the  defendants  acquired  any  such  right 
by  privity  of  contract  with  them;  (4)  that 
the  river  landing,  and  the  right  to  collect 
wharfage  as  Incident  to  It,  were  dedicated 
to  the  public  with  the  street  As  shown  by 
the  former  report  of  the  case,  the  complain- 
ant dalmed  the  right  to  the  uninterrupted 
use  of  the  street  under  dedication  by  the 
proprietors  of  the  land  in  1819,  and  further 
claimed  that  the  street  extended  In  width 
beyond  high-water  mark,  and  embraced  the 
"lower  warehouse  property."  The  defend- 
ants denied  the  alleged  dedication  as  a  mat- 
ter of  fact,  and  dalmed  that  the  street  if 
dedicated  at  all,  did  not  extend  beyond  high- 
water  mark  on  the  bank;  and  they  further 
claimed,  by  way  of  plea  and  answer,  that 
the  dty  bad  relinquished  and  forfeited  her 
rights  by  nonuser  for  more  than  40  years, 
and  pleaded  ladies,  lapse  of  time,  the  stat- 
ute of  limitations,  prescription,  and  equita- 
ble estoppel.  Other  questions  were  raised 
by  demurrer  to  the  bill  as  amended,  but  they 
are  not  decided  by  this  court  On  final  hear- 
ing, on  pleadings  and  proof,  the  court  below 
rendered  a  decree  as  follows:  "On  due  con- 
sideration of  the  pleadings  and  proof,  as 
well  as  the  arguments  of  counsel  on  each 
side,  the  court  is  of  the  opinion  that  the 
complainant  Is  entitled  to  the  relief  prayed 
for  in  the  bill  as  amended;  and  It  Is  there- 
fore ordered,  adjudged,  and  decreed  (1)  that 
defendants'  demurrers  to  the  bill  be,  and 
they  are  hereby,  overruled;  (2)  that  the 
street  in  the  dty  of  Demopolis  commonly 
called  'Arch  Street,'  as  described  in  the  bill 
and  laid  off  in  the  original  plan  of  the  said 
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town  o<  Demopolls,  along  the  bank  of  the 
river,  extendhig  from  the  river  at  low-water 
mark  to  the  nearest  lots  surveyed  and  num- 
bered In  the  plan  of  said  town  as  shown 
by  the  maps  thereof,  was  dedicated  In  the 
year  1810,  by  the  then  owners  of  the  soil, 
to  the  free  tise  of  the  public  as  a  street,  and 
as  a  landing,  and  the  same  should  forever 
remain  open  to  the  free  use  of  the  public 
as  a  street  and  as  a  landing;  (3)'  that  the 
fence  or  fences  erected  and  maintained  by 
the  defendants,  or  either  of  them,  across 
said  street,  above  and  below  the  said  lower 
landing,  are  public  nuisances,  and  should  be 
abated;  (4)  that  the  said  defendants,  by 
demanding  and  collecting  wharfage  from  the 
people  for  the  use  of  Its  said  lower  landing, 
or  otherwise,  and  by  obstructing  the  free 
use  of  said  lower  landing  In  Arch  street,  as 
averred  in  the  bill  and  sustained  by  the  evi- 
dence, have  created  and  maintained  a  public 
nuisance,  which  should  be  abated,  it  being 
the  usurpation  of  a  franchise  contrary  to 
law.  (5)  It  is  further  ordered  and  decreed 
that  the  defendants  shaU,  within  thirty  days 
after  notice  of  this  decree,  which  notice  the 
register  is  hereby  ordered  to  have  given, 
.  remove  the  said  fences  erected  and  main- 
tained by  them,  or  by  their  consent,  both 
above  and  below  said  landing  and  near 
thereto,  from  and  out  of  said  street,  and, 
falling  to  do  so,  and  notice  thereof  and  com- 
plaint to  the  register,  he  will  report  such 
failure  to  the  next  term  of  the  court,  (6) 
It  is  further  ordered  and  decreed  that  the 
said  defendants  are  hereby  enjoined  and  re- 
strained from  obstructing  the  free  use  of 
said  lower  landing  by  the  public  in  any  man- 
ner, and  from  demanding  or  receiving  wharf- 
age or  other  pay  for  the  mere  use  of  said 
lower  landing;  and  they  are  also  enjoined 
and  restrained  from  obstructing  in  any  way 
the  free  use  of  said  street  by  the  public 
as  a  street  or  landing,  they  having  no  other 
or  greater  rights  therein  than  other  citizens. 
(7)  It  Is  further  ordered  and  decreed  that 
the  defendants  pay  the  costs  of  this  suit" 
The  defendants  appeal  from  this  decree, 
and  assign  each  part  of  it  as  error. 

Geo.  W.  Taylor  and  Jas.  T.  Jones,  for  ap- 
pellants. Geo.  O.  Lyon  and  Fettus  A  Fet- 
tus,  for  ajtp^ee. 

iiaOLMJjAN,  T.  Other  questions  will  be 
discussed  and  decided  In  the  progress  of 
this  opinion,  but,  in  the  view  we  take  of 
the  case,  the  inquiries  of  paramount  and 
determining  importance  are  three  only: 
First,  did  the  original  proprietors  of  the 
land  on  which  the  city  of  DemopoUs  was 
subsequently  built  dedicate  to  the  uses  of 
Che  public  as  a  street  that  part  of  said  land 
wUcb  lies  between  certain  numbered  lots 
in  the  plat  or  plan  of  said  city  and  the  Tom- 
Ugbee  river,  now  known  as  "Arch  Street?" 
And,  second,  did  such  dedioation,  assuming 
it  to  have  been  efficaciously  made,  extend  to 


the  water  line  a.t  all  stages  ot  tiie  river  in 
such  sort  as  to  Invest  the  inhabitants  of 
Demopolls  and  the  public  generally  with  the 
right  to  pass,  in  th^  persons  and  property, 
from  said  sitreet  onto  the  river  and  frmn 
the  river  onto  the  street,  without  tolH, 
charge,  or  hindrance?  And,  third,  has  this 
public  rl^t,  assuming  its  oclginai  existaice, 
been  lost,  so  far  as  it  pwtained  to  that  x>art 
of  said  street  wUdi  has  been  appropriated 
by  the  respondeats,  by  reason  of  the  char- 
acter, extent,  and  duratioa  of  their  posses- 
sion, occupancy,  and  use  thereof?  The  land 
in  question,  and  which  now  constitutes  the 
dty  of  Demopcdls,  was  purchased  by  George 
S.  Gaines,  acting  for  himself  and  certain 
associates,  in  the  year  1819,  from  the  United 
States,  and  he  received  patents  therefor 
which  were  "intended  by  tiim  and  recog- 
nized by  him  as  being  issued  to  him"  for  a 
company  consisting  of  himself,  William  A. 
Cot>b,  and  others.  This  oom-panj  had  been 
formed  for  the  purpose  of  purchasing  said 
land  at  the  government  sales,  soon  there- 
after to  be  made,  with  a  view  to^  and  for 
the  purpose  of,  laying  off  cmd  estabMshing  a 
town  therecHi,  find  selling  lots  therein.  The 
land  was  exceptionally  well  located  for  the 
establishment  and  upbuilding  of  a  town  un- 
der the  existing  conditions  of  commerce  and 
transportation,  being  at  a  hi^  point  on  the 
Tombigbee  river,  a  navigable  stream,  emp- 
tying into  the  Bay  of  Mobile,  just  below  its 
confiuenoe  with  the  Black  Warrior  river,  an- 
other navlgaJl>le  stream;  and  it  was  doubtless 
these  considerations  which  not  only  led  to 
the  selection  of  this  site,  but  which  also 
gave  birth  to  the  great  expectations,  indi- 
cated by  the  handsome  prices  at  which  lots 
in  the  embryo  dty  were  sold,  which  were  in- 
dulged as  to  its  future,— expectations  which 
probatriy  only  failed  of  full  realization  in 
oonsequenoe  of  the  application  of  steam  as 
a  motive  power  to  Inland  transportation, 
whereby  the  imp(H:tance  of  water  ways  was 
greatly  lessened.  Be  that  as  It  may,  it  Is 
certain  the  chief  Inducement  to  the  locadm 
of  Demopolls  at  this  point  lay  in  the  facili- 
ties for  oonmierce  and  transportation  which 
the  river  afforded,  and  doubtless  this  con- 
sideration was  put  prominently  forward  In 
the  efforts  made  by  the  company  to  sell  its 
lots  in  Ihe  town.  The  river  thus  being  a 
leading  inducemait  to  the  location  of  the 
town,  and  to  the  pundiase  of  lots  therein, 
it  would  have  beea  singular.  Indeed,  if  the 
proprietors  of  the  site  had  not  made  provl- 
gloa  looking  to  the  utilization  of  Itiis  water 
way  by  those  who  liad  been  induced  in 
great  part  to  settie  there  because  of  the 
facilities  for  transportation  offered  by  it, 
and  the  public  at  large,  by  so  laying  out 
the  town  as  to  afford  easy  access  to  the 
river  from  the  town,  and  vice  versa.  Utiey 
did  not  fail  to  make  sudi  provision,  but  left 
the  whole  river  front  of  the  dty  open,  un- 
obeAtruoted, ,  and  free  of  aisoess.  It  is  not 
controverted  at  all  that  on  ev^ry  plan,  'gia.t, 
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or  map  of  the  town,  from  tbe  first  one,  made 
by  Stone  soon  after  the  purchase  of  the 
Umd,  and  by  reference  to  vrhlch  tbe  origi- 
nal sales  <^  lots  were  mrad^  down  to  the 
last  one,  made,  only  a  few  years  ago,— ail 
later  maits  being  more  or  lees  accurate  cop- 
ies of  the  one  made  by  St<xie,— on  erery 
map  now  extant,  or  that  baa  ever  existed, 
there  appeeirs  an  open  space  along  the  river 
front  entirely  throu^  the  town,  varying  in 
width  fr«n  perhaps  WO  to  200  feet,  with  the 
irregular  course  of  the  stream,  and  extend- 
ing, throughout  its  ooursek  to  the  water's 
edge.  ^Tbe  physical  characteristics  of  this 
space,  so  far  oa  they  appear  from  the  maps, 
are  the  same,  except  as  to  the  irregularity 
in  widtli,  just  referred  to,  and  as  to  vari- 
ance of  direction  incident  to  the  tortuous 
course  of  ttie  river,  as  are  Indd^it  to  the 
many  other  vacant  spaces  shown  by  the 
maps;  and  these  other  apaces  are  admit- 
ted to  be  streets  of  the  town.  In  other 
words,  <Hie  looking  at  any  map  of  the  town 
which  has  been  brought  to  light  on  tliis  trial, 
with  a  view  to  asoertainlng  the  locoition  of 
tbe  str  ets,  would  inevitably  conclude  that 
this  unplatted  margin  along  the  river  was 
one  of  those  streets;  and  such,  we  have,  no 
doubt,  it  was  intended  to  be  by  tbe  Demoi>- 
olis  Town  ComiMiny  when  the  site  was  laid 
off  Into  public  squares,  streets,  and  lots  for 
the  purposes  of  sales  theoi  contemplated  and 
afterwards  made  hy  the  company.  This, 
we  think,  the  evidence  demonstrates;  and 
not  only  this, — ^not  only  that  this  Tnargin 
-was  laid  off  as  and  Intended  to  I)e  a  street, 
— but  also  that  this  street  was  in  the  outset 
named  and  called  "Arch  Street"  Mr.  George 
a.  Lyon  testified  that  he  Iiad  seen  the 
original  plan  or  map  made  by  C.  C.  Stone, 
and  adopted  by  the  commissioners  of  tlie 
Demoi>oU8  Town  Company  in  1819,  by  refers 
ence  to  which  the  first  sales  were  made,  and 
from  whicb  all  other  maps  of  tbe  tarwa  were 
taken,  more  or  less  directly,  and  that  oa 
this  original  map  tbe  margin  or  unplatted 
^Nioe  jal(«ig  the  river  front  was  designated 
ju  "Arch  Street;"  and  that  he  lived  on 
this  street  tor  the  10  years  from  ISti.  to 
1851,  and  always  beard  it  called  "Arch 
Street"  Hr.  A  M.  McDowell  appends  to 
his  deposition  a  map  made  by  O.  <0.  Stone, 
and  which  the  witness  believes  to  be  l^e 
orlglaal  map  above  referred  to^— as  to  wMcb, 
Itowever,  there  is,  at  least,  grave  doubt; 
and  this  old  map  shows,  as  do  all  other 
maps,  an  open  margin  along  the  entire  river 
front,  wtaich  presents  tbe  appearance  of  a 
street;  and  this  margin  at  one  place  is 
marked  "Water  Street,"  and  at  anothw 
place,  in  a  handwriting  differing  from  that 
elsewhere  shown  on  the  map  and  from  the 
inscription  "Water  Street,"  it  Is  marked 
"Demo  Street"  This  inscription  appears  to 
have  been ,  made  at  a  later  date  than  any 
other  oo  the  map.  This  witness  testifies 
also  that  tbe  initial  point  of  the  survey  of 
the    town    of    DemopoUs    was    origiinaUy 


marked  by  an  oak  tree  which  stood  in  tUs 
street;  that  this  tree  had  been  removed,  and 
he  himself  bad  placed  fin  iron  shaft  where 
it  stood,  for  the  purpose  of  preserving  a 
memorial  of  the  starting  point  of  the  sur* 
vey.  And  the  location  of  this  tree  is  marked 
and  identified  on  the  map  which  he  exhib- 
its by  a  star  placed  near  the  intersection 
of  Fulton  street  with  this  stiset  on  the  bank 
of  the  river,  and  rdTerred  to  in  the  notes 
vnltten  on  tbe  margin  of  the  map  thus: 
"*Post  Oak,  bears  S.,  12  E.,  8  links  (+.)" 
But  the  most  satisfactory  evidence  that  the 
proprietors  of  the  town  site  laid  this  margin 
off  as  a  street  intended  it  to  be  a  street, 
and  named  it  "Arch  Street,"  is  found  in  the 
record  of  the  proceeding  of  the  oommlsaiim- 
ers  Tfho  constituted  tbe  managing  and  gov- 
eming  board  of  the  DemopoUs  Town  Ckxn- 
pany.  It  appears  from  these  records  that 
said  commissioners,  at  a  meeting  held  on 
Tuesday,  June  18,  1819,  "resolved,  that  the 
plan  of  the  town  of  Demopolis  be  as  fol- 
lows: The  streets  to  run  due  north  and 
south  on  a  true  meridian  variation,  seven 
degrees  and  forty-five  minutes  east  and  to 
be  crossed  by  streets  running  due  east  and 
west  at  right  angles.  The  squares  to  con- 
tain two  acres  of  laud,  exclusive  of  an  all^ 
of  twelve  feet  wide,  running  from  north  to 
south.  The  streets  of  the  town  to  "be  sixty 
feet  excepting  Fulton  street,  running  from 
east  to  west,  one  hundred  feet;  Capital 
street  from  east  to  west  Ukewlse  one  hun- 
dred feet;  Market  street,  running  from 
north  to  south,  one  hundred  feet  Resolved, 
that  one  square  or  block  of  lots  containing 
eight  in  number,  bounded  north  by  Capital 
street  and  west  by  Market  street  b6  re- 
served for  the  erection  of  such  buildings  as 
the  commissioners  may  hereafter  determine 
on.  The  plan  of  said  town  is  herewith  filed, 
which  is  made  a  part  of  this  record,  signed 
by  the  communonert  as  the  true  plan  of 
the  town  of  Demopolis,  by  which  plan  the 
town  commences  at  that  point  uA«r«  FvZ- 
Um  *treet  intersect*  Arch  ttreet,  which  said 
point  is  designated  bg  a  pott  oak  tree  in  or 
about  twenty  inches  in  diameter,  which  said 
tree  stands  south  of  said  point  of  interseo- 
tlon  or  comer,  tw^ve  degrees  east  and  dis- 
tant eight  links  from  said  comer,  marited 
with  the  foUovulng  letters  and  characters: 
*LeU«red  B.,  le  E.,  8  IJfc.,— which  said  point 
Is  on  the  orij^nal  survey  of  the  United  States 
government  of  fractional  section  No.  tw^ity- 
four  and  Is  opposite  tbe  crevice  in  the  bank 
of  tbe  Tombigbee  river."  The  Italicization  in 
the  foregoing  excerpt  is  our&  It  has  been 
employed  for  the  purpose  of  giving  emiAia- 
sls  to  the  facts  ttiat  the  plan  or  map  adopt- 
ed by  the  oommiasloners  was  signed  by 
them,  while  the  map  exhibited  by  McDow^ 
is  not  so  signed;  that  the  margin  of  the 
river  was  laid  off  on  the  original  plan  as  a 
street  and  caUed  and  named  thereon  "Arcb 
Street"  and  not  "Water  Street"  or  "Demo 
Strocft,"  as  ajxpears  fram  MoDow^'s  map; 
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and  that  the  tnee  which  marked  the  Initial 
point  of  the  survey  was  located  on  "Arch 
Street,"  and  opposite  "the  crevice  in  the 
tank  of  the  rirer,"  which  latter  fact  is 
shown  also  by  McDowell's  map;  all  of 
which  leads  to  the  conclusion  that  the  map 
exhibited  by  McDowell  is  not  the  original 
plan  or  map  adopted  by  the  commissioaers, 
but  a  oopy  thereof,  and  accurate  in  so  far  as 
it  shows  that  the  land  between  the  num- 
bered lots  and  the  river  was  intended  to  be, 
and  in  fact  was,  laid  off  as  a  street,  but 
inaccurate  in  so  far  as  it  gives  the  name 
"Water"  or  'T>emo"  to  this  street.  We  at- 
tach no  imiK>rtance  to  the  fact  that  the 
commissioners,  in  the  resolutions  quoted,  did 
not  state  either  the  dlrecuon  or  width  of 
Arch  street  It  ran  neither  north  and  eoath 
nor  east  and  west,  but  arched  wttti  the  bend 
of  the  river,  and  hence,  doubtless,  its  name. 
Its  width  likewise  varied  witli  the  meander- 
tngs  of  the  streajn,  and  hence  It  oould  not 
be  said  to  be  any  particular  number  of  feet 
wida  Burt,  however  irregular  its  course, 
and  however  yarlant  its  width,  this  record 
demonstrates  beyond  all  doubt,  to  our  minds, 
that  it  was  laid  off  as  a  street  in  the  origi- 
nal plan  of  the  town;  that  as  such  it  ex- 
tended along  the  entire  liver  front  of  the 
town,  apd  that  throughout  its  length  it  was 
named,  known,  and  called  "Arch  Street." 
So  l!ar,  then,  as  that  could  be  accomplii^ed 
by  laying  off  an  area,  in  the  plan  or  map  of 
a  town  having  the  apipearance  of  a  street 
on  such  map,  intended  by  the  proprietors 
of  the  town  cite  to  be  a  street,  and  marked 
on  said  plan  as  a  street,  with  a  name  appro- 
priate thereto,  this  Arch  street  in  the  town 
of  Demopolls  was  dedicated  to  the  publio 
as  a  street  by  that  name  on  June  18,  1S19, 
when  said  plan  was  adopted  and  promul- 
gated "as  the  true  plan  of  the  town  of  De- 
mopolls." One  Qiing  more,  and  only  one 
tning,  WHS  necessary  to  oompleite  the  dedi- 
cation so  as  to  make  it  forever  irrevocable. 
Thai  one  thing  was  the  sale  and  oonvey- 
anoe  ot  lots,  or  even  tae  sale  and  convey- 
ance of  a  single  lot,  in  the  town  of  Demopo- 
lls, by  ref  er^ice  to  and  according  to  the  sur- 
T^  lines  of  tlie  plan  or  map  which  had  this 
street  marked  upon  It.  By  such  sales,  or 
one  such  sale,  every  line  of  the  survey  which 
served  to  mark  those  parts  of  the  site  whi(A 
were  intended  to  be  reserved  from  sale  for 
ithe  use  of  thei  public  became  unalterably 
fixed,  dedicated  to  the  public  for  all  time. 
CHty  of  Demopolls  v.  Webb,  87  Ala.  659,  6 
South.  Rep.  409;  Evans  t.  Ballway  Co.,  90 
Ale.  54,  7  South  Rep.  758;  Reed  v.  City 
of  Birmingham,  92  Ala.  339,  9  SourQi.  Rep. 
161;  Elliott,  Roads  &  S.  p.  89.  It  is  uncoDr 
troverted  that  lots  were  sold  and  conveyed 
according  and  by  reference  to  this  plan  soon 
after  its  adoption,  and  from  time  to  lime 
since  ttiein.  Not  only  so,  but  tiie  dedi- 
cation of  the  streets  of  Demopolls,  and, 
among  the  rest.  Arch  street,  was  aooepited 
In  the  most  formal  manner  by  an  act  of  the 


legislature  of  Alabama  Inoorpcmitlng  the 
town  of  Demopolls,  approved  December  15, 
1821,  In  which  it  is  provided  "that  aU  the 
tract  of  land  Included  in  the  plan  of  said 
town  [the  plan  adopted  by  the  commissi(Hi- 
ers  in  1819]  be,  and  tiie  same  is,  declared 
to  be  the  limits  of  said  town  in  conformity 
to  said  plan."  EUiott,  Roads  &  S.  p.  85.  So 
that  there  can  be  no  doubt  that  there  was 
both  a  o(MnnK»i-law  and  a  statutory  aco^- 
ance  of  the  dedication  of  this  street 

As  to  the  extent  of  the  dedication,  <^ 
rather  as  to  the  limits  of  the  street  as  ded- 
icated, with  reference  to  the  river,  there 
cannot,  we  think,  be  two  opinions,  so  far 
as  the  question  depends  upon  the  intention 
of  the  proprietors  of  the  soil.  In  view  of 
the  considerations  which  led  to  the  estab- 
lishment of  a  town  at  that  point  the  ad- 
vantages expected  to  accrue  to  the  inhab- 
itants thereof  from  the  fadlltieB  for  trans- 
portation and  commerce,  which  the  Juxta- 
position of  this  water  way  offered,  and  the 
necessity  to  utilize  and  conserve  these  ad- 
vantages by  affording  the  public  ready  and 
unobstructed  access  to  the  river, — consider- 
ations to  which  we  have  before  adverted, — 
and  in  view  of  the  fact  that  as  appears 
from  all  the  maps,  no  disposition  of  any 
part  of  the  river  front  to  private  uses  was 
contemplated  by  the  founders  of  Demopolls 
and  the  dedicators  of  this  street  the  con- 
clusion cannot  be  resisted  that  they  intended 
that  this  street  should  embrace  all  that  part 
of  the  site  of  the  town  which  lay  between 
the  numbered  lots  and  the  water's  edge  at  all 
stages  of  the  river.  In  no  other  way  could 
their  manifest  purpose  of  providing  a  com- 
mon highway,  not  only  along,  but  to  and 
on  the  river,  be  effectuated;  and  this  pui^ 
pose  must  be  held  to  have  been  effectuated 
If  they,  the  proprietors  of  the  soil,  had  the 
right  to  dedicate  the  land  to  low-water 
mark,  or,  in  other  words,  If  their  proprie- 
torship extraided  to  the  low-water  line. 

We  cannot  concur  in  the  argument  of 
coimsel  to  the  effect  that  whether  a  grant 
of  the  United  States  to  land  lying  on  a  naT- 
igable  stream  within  the  limits  of  a  state 
extends  to  high  or  to  low  water  mark,  ot 
to  the  middle  thread  of  the  stream.  Is  a 
federal  question  upon  which  the  supreme 
court  of  the  United  States  Is  the  final  ar- 
biter. This  is  not  the  law.  On  the  con- 
trary, no  proposition  of  law  Is  more  firmly 
settled  than  that  this  is  a  matter  purely 
within  the  control  of  the  several  states,  and 
determinable  in  all  instances  according  to 
the  rule  in  respect  thereto  which  has  been 
established  by  statute,  or  by  adjudications 
of  courts  of  last  resort,  or  otherwise,  by 
the  states  themselves.  And  whatever  rule 
has  been  so  established  is  said  to  be  the 
common  law  of  the  state  where  the  land 
is  situated,  and  as  such  will  be  oiforced 
In  all  jurisdictions.  This  doctrine  proceeds 
on  the  theory  that  Inasmuch  as  the  state 
owns  in  Its  sovereign  capacity  the  soil  under 
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the  waters  of  navigable  streams,  It  is  trlthin 
tlie  state's  competency  to  determine  to  what 
extent  its  prerogative  to  lands  so  submerged 
shall  be  exercised,  and  to  what  extent  such 
prerogative  shall  be  abated  or  not  asserted 
and  exercised  in  the  sense  of  admitting  In- 
dividual proprietorsliip  in  such  lands,  sub- 
ject only  to  those  rights  of  eminent  domahi 
over  the  waters  and  the  lands  covered 
thereby  which  are  Inseparable  from  sover- 
eignty. And  upon  this  theory  it  Is  univer- 
sally held  that  a  grant  by  the  United  States 
of  land  lying  in  a  state  and  abutting  on  a 
navigable  stream  will  extend  to  high- 
water  mark  or  low-water  mark  or  to 
the  middle  of  the  stream,  according  to 
the  mle  which  the  particular  state 
had  adopted  as  to  the  construction  and 
extent  of  such  grants.  T^e  late  Justice 
Bradl^,  In  a  recent  case,  after  stating  the 
doctrine  of  the  state's  proprietOTShip  in  the 
banks  and  shores  of  navigable  streams  and 
waters,  proceeds:  "This  right  of  the  states 
to  regulate  and  control  the  shores  of  tide 
waters,  and  the  land  under  them,  is  the 
same  as  that  which  is  exercised  by  the 
crown  in  England.  In  this  country  the  same 
rule  has  been  extended  to  our  great  nav- 
igable lakes,  which  are  treated  as  inland 
seas,  and  also,  in  some  of  the  states,  to  nav- 
igable rivers,  as  the  Mississippi,  the  Mis- 
soori,  the  Ohio,  and,  in  Pennsylvania,  to 
all  the  permanent  'rivers  of  the  state;  but 
It  depends  on  the  law  of  each  state  to  what 
waters  and  to  what  extent  this  prerogative 
of  the  state  over  the  lands  under  water 
shall  be  exercised.  In  the  case  of  Barney 
V.  Eieokuk,  94  U.  S.  324,  we  hdd  tbat  it 
Is  for  the  several  states  themselves  to  de- 
termine this  question,  and  that,  if  they 
(diooae  to  resign  to  the  riparian  proprietor 
rights  which  properly  belong  to  them  in 
their  sovereign  capacity,  it  Is  not  for 
others  to  raise  objections.  That  was  s  case 
which  aroae  in  the  state  of  Iowa  in  regard 
to  land  on  the  banks  of  the  MlsslBsippl,  in 
the  city  of  Keokuk,  and,  it  appearing  to  be 
the  settled  law  of  that  state  that  the  title 
of  riparian  proprietors  on  the  banks  of  the 
Misstesippi  extend  only  to  ordinary  high- 
water  maiic,  and  that  the  shore  between 
hig^  and  low  water  mark,  as  well  as  the 
bed  of  the  river,  belongs  to  the  state,  this 
court  accepted  the  local  law  as  that  which 
was  to  govern  the  case.  The  same  view 
was  taken  in  quite  a  recent  case  with  regard 
to  titles  on  the  Sacramento  river  under  the 
law  of  California.  Packer  v.  Bird,  137  U. 
S.  081,  U  Sup.  Ot  Rep.  210.  On  the  east 
side  of  the  Mississippi,  in  the  states  of 
Illinois  and  Mississippi,  a  different  doctrine 
prevails,  and  in  those  states  It  is  held  that 
the  title  of  the  riparian  proprietor  extends 
to  the  middle  of  the  current,  in  conformity 
to  the  mle  of  the  common  law  that  the 
beds  of  all  streams  above  the  flow  of  the 
tide,  whether  actually  navigable  or  not,  be- 
Itmg  to   the  proprietors  of  the   adjoining 


lands.  Middleton  v.  Prltchard,  3  Scam.  510; 
Morgan  v.  Reading,  3  Smedes  &  M.  366; 
aty  of  St  Louis  V.  Rutz,  138  U.  S.  226.  11 
Sup.  Ct  R^.  337.  In  the  one  case— that  of 
Iowa— the  government  grant  was  held  to 
extend  only  to  high- water  mark;  and  In 
the  other  cases— of  niinois  and  Mississippi- 
it  was  held  to  extend  to  the  center  of  the 
stream;  being  governed  In  both  cases  by 
the  respective  laws  of  the  states  affecting 
the  grants  of  land  bordering  on  the  river. 
In  the  one  case,  the  state,  by  its  general 
law,  does  not  allow  the  grant  to  inure  to 
the  individual  further  than  to  the  water's 
edge,  reserving  to  itself  the  ownership  and 
control  of  the  river  bed;  in  the  other  cases, 
the  states  allow  the  full  common-law  effect 
of  the  grant  to  inure  to  the  grantee."  Har- 
din V.  Jordan,  140  U.  S.  371,  382,  383,  11 
Sup.  Ct  Rep.  808,  838.  There  was  in  this 
case  a  dissenting  opinion  by  Brewer,  J., 
concurred  in  by  Gray  and  Brown,  JJ.  The 
dissent  however,  was  not  on  the  point  we 
have  been  considering,  but  from  the  conclu- 
sion of  the  majority  of  the  court  as  to 
what  was  the  rule  of  law  In  this  connection 
in  Illinois,  respecting  lands  under  the  w.qters 
of  lakes  and  ponds;  a  different  rule,  these 
Judges  conceived,  being  established  in  that 
state  as  to  such  lands  from  that  which 
obtained  there  as  to  lands  under  running 
water.  And  on  the  point  we  have  here  Mr. 
Justice  Brewer  said:  "Beyond  aU  dispute 
the  settled  law  of  this  court,  established 
by  repeated  decisions,  is  that  the  question 
of  bow  far  the  title  of  a  riparian  owner 
extends  is  one  of  local  law.  For  a  deter- 
mination of  that  question  the  statutes  of 
the  state  and  the  decisions  of  its  highest 
court  furnish  the  best  and  the  final  author- 
ity." Hardin  v.  Jordan,  140  U.  S.  402,  11 
Sup.  Ct  Rep.  838.  And  the  same  doctrine 
is  (dearly  announced  in  the  still  later  case 
of  Kaukauna  Water  Power  Co.  v.  Green 
Bay  &  M.  Canal  Co.,  142  U.  S.  256,  12  Sup. 
Ct  Rep.  173,  and  there  can  be  no  question 
of  its  soundness  In  principle  and  thorough 
establishment  by  the  authorities. 

Whether  tlie  grant  made  by  the  United 
States  to  George  S.  Gaines  for  the  DemoiK>- 
lis  "town  Company,  and  which  inured  to  its 
benefit  of  the  land  upon  which  the  city  of 
Demopolls  now  stands,  extended  to  ordinary 
high-water  mark,  or  to  the  line  of  the  low 
water,  or  to  the  middle  thread  of  the  Tom- 
blgbee,  depends,  therefore,  upon  the  mle  of 
property  in  this  respect  which  Alabama  has 
adopted.  The  rule  which  this  state  has 
adopted  and  declared  through  this  court  is 
that  a  grant  by  the  United  States  to  land 
bordering  on  a  navigable  river  includes  the 
shore  or  bank  of  such  river,  and  extends  to 
the  water  line  thereof  at  low  water.  Wil- 
liams V.  Glover,  66  Ala.  188;  City  of  De- 
mopolls V.  Webb,  87  Ala.  670,  6  South.  Bep. 
408.  And  this  doctrine  was  long  ago  applied 
In  a  case  Uke  the  one  at  bar,  this  court  hold- 
ing that  the  dedication  of  a  street  borda>- 
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log  on  naylgable  water  extends  to  low-wa- 
ter mark.  Doe  y.  Jones,  11  Ala.  63.  Ap- 
plying this  rule  of  property  to  the  grant  of 
the  United  States  to  George  S.  Gaines  and 
associates,  constitntlng  the  Demopolls  Town 
Oompany,  of  the  land  upon  which  the  town 
was  subsequently  built,  the  result  is  to  In- 
vest said  purchasers  with  title  to  said  land 
down  to  the  low- water  line  of  the  river;  and 
they,  having,  as  we  have  seen,  the  animus 
dedicandi  coextensive  with  their  proprietor- 
ship of  the  land  between  the  line  of  the  ad- 
jacent numbered  lots  and  the  river,  must  be 
held  to  have  efficiently,  and,  when  taken  in 
connection  with  the  acceptance  by  the  pub- 
lic, which  the  record  shows,  irrevocably,  dedi- 
cated the  whole  space  from  said  lots  to  low- 
water  mark  to  the  public  as  a  street  under 
the  name  ot  "Arch  Street"  Our  conviction 
that  this  result  is  enforced  by  the  evidence 
Is  in  no  degree  weakened  by  the  testimony 
of  some  of  the  witnesses  to  the  effect  that 
they  never  knew  there  was  a  street  in  De- 
m<^olis  along  the  margin  of  the  river;  or  of 
some  others  that  they  never  heard  of  a  street 
along  there  until  comparatively  recent  times; 
or  of  yet  some  others,  who  say  they  never 
heard  of  Arch  Street  prior  to  the  inception 
of  this  litigation.  It  is  not  unusual,  we  feel 
safe  in  saying,  for  the  names  of  streets  in 
towns  of  the  size  of  Demopolls  to  fall  Into 
disuse  and  oblivion,  or  for  streets  laid  off  in 
town  maps  and  dedicated  to  remain  un- 
opened, or,  bdng  once  opened,  to  be  closed 
to  the  public,  and  occupied  for  private  pur- 
poses; and  that  this  is  true  of  Demopolls 
abundantly,  appears  from  the  evidence  here, 
going,  as  it  does,  to  show  that  not  a  few 
of  the  other  streets,  as  to  the  dedication  of 
which  there  is  no  controversy,  had  remained 
or  become  closed,  in  whole  or  In  part,  and 
that  many  of  the  citizens  of  the  town,  long 
resident  there,  were  Ignorant  of  the  names 
of  various  streets  which  had  beeu  all  along 
open,  used  and  recognized  as  streets.  Nor 
is  It  a  matter  of  any  moment  that  the 
ground  constituting  Axdi  street  could  not  in 
Its  natural  state  be  used  throughout  Its 
length  as  a  street  It  would  not  we  appre- 
hend, be  controverted— it  Is  not  In  fact,  con- 
troverted—that It  was  feasible  to  overcome 
all  obstructions  to  the  use  of  this  street 
which  the  character  of  the  surface  over 
which  it  was  laid  out  presented.  Nor  can  it 
be  controverted  that  It  had  to  be,  and  has 
all  the  time  been,  used  at  one  point  or 
others  for  the  purposes  of  access  to  and  re- 
gress from  the  river.  It  Is  to  be  doubted 
whether  a  single  street  in  the  town  of  De- 
mopolls as  laid  down  on  the  virgin  soil  In 
the  year  ISIS  could,  la  its  then  natural  state, 
have  been  used  for  the  purposes  of  its  dedicar 
tion.  Possibly  others  of  them  than  Arch 
street  required  great  labor  and  expense  to 
adapt  them  to  the  uses  of  highways;  and,  if 
Arch  street  was  more  rugged,  and  required 
greater  exertiou .  to  make  it  practicable  tor 
the  passage, (rf  jtersons  and  the  tzanaportar 


tion  of  property  along  its  conrse,  or  acran  it 
to  the  river,  the  necessity  for  such  exertion 
was  the  more  Imperative  In  that  It  alone 
of  all  the  streets  of  the  town  afforded  an 
outlet  to  the  river,  commerce  on  which  oon- 
stitnted  so  Important  a  factor  in  the  life 
and  prosperity  of  the  town.  But,  aside  from 
all  this,  a  dedlcatlcm  of  land  as  a  street  can 
in  no  case,  in  our  opinion,  be  defeated  by 
considerations  going  to  the  relative  adapta- 
bility of  the  land  to  that  end,  or  to  diffi- 
culties of  subjecting  it  to  such  uses  In  point 
■  of  fact  or  to  the  extent  of  the  use  to  which 
It  will  be  subjected  when  its  natural  obstmc- 
iioaa  have  been  removed,  or  even  to  the 
I'eceralty  to  so  use  it  at  alL  City  of  Du- 
buque V.  Malon^,  74  Amer.  Dec.  368;  Han- 
son V.  Eastman,  21  Minn.  S09;  Reglna  v. 
Spence,  11  U.  O.  Q.  B.  81. 

The  Tombigbee  river  opposite  the  <dty  at 
Demopolls  is  a  navigable  stream,  on  which 
the  public  have  the  right  of  transportation 
of  persons  and  property  free  of  all  charges 
or  Imposts  whatever,  subject  to  such  rt^^nla- 
tions  as  government  may  deem  Just  and  ex- 
pedient In  conservation  of  the  public  ease^ 
inent  In  Juxtaposition  to  this  easement  Is 
that  other  which  the  public  have  In  Arch 
street,  and  this  latter  extends  to  and  ends 
only  at  the  point  where  the  former  begins. 
There  Is,  and  In  the  nature  of  things  can  be. 
no  particle  or  scintilla  of  space  between  that 
side  of  Arch  street  farthest  from  the  river 
and  the  water  line  of  the  river  furthest 
from  the  town  of  Demopolls  which  is  not 
covered  by  one  or  the  other  of  these  ease- 
ments, and  over  which  the  public  would  not 
have  the  same  right  to  pass  and  transport 
property  as  they  wonld  have  along  the 
cotuse  of  Aioh  street,  or  np  and  down  ttie 
current  of  the  stream;  and  It  follows  as  a 
necessary  consequence  that  an  obstmction  to 
the  use  of  tills  street  for  the  purpose  of  go- 
ing onto  the  river  would  be  as  violative  of 
public  right  and  as  unlawful  as  an  obstmc- 
tion to  its  use  for  the  ptirpose  of  going  altmg 
it  from  one  part  to  another  at  the  town. 
These  propositicms  are,  to  our  minds,  sdf- 
establlshing  results  from  the  existence,  aide 
by  side,  and  extending  to  the  touch  with, 
each  other,  of  these  two  public  eaaemmts, 
and  they  are  abundantly  supported  by  au- 
thority. Godfrey  v.  City  of  Alton,  12  QL  36; 
Halght  V.  City  of  Keokuk,  4  Iowa,  199;  Bar- 
ney V.  Keokuk,  94  TJ.  S.  340;  New  Orleans  v. 
U.  a,  10  Pet  717. 

Nor  do  we  questlmi  the  right  and  power  of 
the  city  of  Demoi>olis  to  provide  fadUtleB 
looking  to  the  use  of  this  street  as  a  means 
for  the  passage  of  persons  and  property  tmck 
and  forth  from  the  town  to  the  river.  The 
right  to  so  use  it  free  of  charge  being  in  the 
public.  It  may  be— indeed  we  are  Inclined  to 
that  view— that  the  city  could  not  wltlioat 
special  statutory  authority,  engage  In  the 
business  of  wharflng  In  the  sense  of  erect- 
ing wharves,  providing  keepers  thereof,  and 
(diarging  the  public  for  the  privilege  of  using 
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them  In  going  onto  or  off  from  the  river,  or 
In  lading  or  Tiiilnrtlng  property  from  or  on 
them.  Bnt  we  do  not  doubt  that  the  city, 
in  the  absence  of  legialatiTe  delegation  of  it, 
has  the  power  and  authority  wliich  is  im- 
idied  from  the  location  of  this  street  and  the 
manifest  purposes  of  its  dedication  not  only 
to  make  suitable  and  convenient  approaches 
from  the  town  to  the  water  line,  but  also  to 
make  such  structures  or  excavations  at  and 
even  beyond  the  water  line,  having  regard 
to  the  rights  of  navigation,  as  are  reasona- 
bly necessary  and  proper  to  enable  the  pub- 
Uo  to  conveniently  avail  themselves  of  fbe 
ilj^ts  of  commerce  and  transportation  which 
the  river  offers.  The  existence  and  exercise 
at  the  right  to  do  this  is  essential  to  the  en- 
Jojment  at  that  other  right  which  the  in- 
haUtants  of  the  town  and  the  public  Incon- 
trovertlbly  have  to  pass  in  their  persons  and 
effects  ftt>m  the  town  to  the  river,  and  vice 
versa,  and  hence  is  a  rl£^t  Implied  from  its 
necessary  connection  with  a  right  which  is 
expressly  granted.  It  is  based  on  the  same 
prindple  of  necessity  as  that  imder  which  a 
municipality  would  rest  to  adjust  the  grade 
of  a  street  with  the  grade  of  a  public  road 
leading  up  to  its  corporate  line,  and  which, 
we  apprehend,  might,  when  necessary,  be 
done  by  depressing  or  elevating  the  latter, 
Oioug^  dissociated  from  the  street  the  mu- 
nicipal authorities  would  have  no  power  to 
build  or  change  a  highway  beyond  the  lines 
of  the  town.  So,  too,  we  should  say  that, 
where  the  corporate  line  is  on  the  near  bank 
of  a  stream,  ravine,  or  ditch  which  could 
only  be  passed  by  means  of  a  bridge,  the 
mTmldpality,  though  without  express  power 
to  buUd  bridges  beyond  its  own  territory, 
would  be  authorized  to  gain  access  to  the 
outside  world  by  bridging  such  stream,  ra- 
vine, or  ditch,  wherever  it  ehoidd  be  Inter- 
sected by  streets:  and  a  fortiori  would  this 
be  true  where,  as  in  this  case,  the  chief.  If 
sot  the  only,  purpose  of  the  particular  dedl- 
catl«m  was  to  afford  egress  from  such  bar- 
rier. It  was  upon  considerations  of  this  sort 
ttat  it  has  been  held  In  several  well-rea- 
soned cases  tiiat  a  town  has  the  implied 
power  to  erect  wharves  for  the  convenience 
of  ti>e  public  under  drcomstances  such  as 
are  found  in  the  present  case.  Rowan's 
Bx'n  T.  Town  of  Portland,  8  B.  Mon.  232; 
City  of  Newport  v.  Taylor's  BSx'rs,  16  B. 
M<m.  689,  804;  Potomac  Steamboat  Co.  T. 
Upper  Potomac  Steamboat  Co.,  109  U.  S. 
672,  686,  687,  3  Sup.  Ct  Rep.  445,  and  4  Sup. 
Ot  R^.  15.  This  view  disposes  of  the  argu- 
ment for  appellant  whicdi  proceeds  on  the 
mpposed  want  of  authority  in  the  city  of 
Demopolis  to  erect  wharves  and  the  like,  and 
fhe  consequent  necessity  for  this  to  be  done 
by  private  enterprise,  to  the  conclusion  that 
appellants  had  the  right  they  exercised  to 
erect  wharves  at  the  "Lower  Landing,"  and 
cbaige  fhe  pabUo  for  fhe  use  thereof. 

Having  thus  reached  the  concluaioa  that 
the  whole  of  Arch  street  extending  to  low- 


water  mart:  was  dedicated  to  the  public,  it 
is  next  to  be  considered  whether  the  ease- 
ment vested  In  the  puUic  has  been  lost.  It 
is  strenuously  insisted  for  appellants  that  it 
has  been  lost  so  far  as  respects  that  part  of 
the  street  now  occupied  by  them,  including 
what  Is  known  as  the  "Lower  Lending"  on 
the  river  front  of  Demopolis,  through  the  pos- 
session of  themselves  and  their  predecessors 
in  ownership  of  the  lower  warehouse  prop- 
erty for  a  great  period  of  time,  under  an  ex- 
clusive claim  of  right,  and  the  application  to 
these  facts  of  the  doctrine  of  prescription. 
On  this  question  of  possession  ot  the  part 
by  appellants,  and  those  mider  whom  they 
claim,  of  the  street  and  landing  In  questicm, 
the  character  of  that  possession,  its  duration, 
etc.,  a  great  mass  of  testimony  has  be^i 
taken  1^  each  side.  We  have  read  it  care- 
fully, more  for  the  purpose  ot  finding  evi- 
dence of  relevant  and  material  facts  than 
with  a  view  to  determining  whether  a  pos- 
session of  the  character  set  up  in  the  plead- 
ings had  existed,  and,  if  so,  for  what  loigth 
of  time.  These  inquiries  we  deem  entirely 
immaterial  to  any  issue  in  the  cause.  With- 
out going  at  all  into  them,  or  intending  by 
what  we  say  to  indicate  what  our  conclusion 
in  respect  to  them  would  have  been  had  they 
been  deemed  relevant  inquiries,  we  will  c<»- 
clude  for  the  argument  that  the  appellants 
and  their  predecessors  in  ownership  of  the 
lower  war^onse  property  have,  without  in- 
terruption, since  1844,  had  actual  possession 
of  said  street,  said  lower  landing,  and  fhe 
immediate  approaches  thereto;  that  this  ac- 
tual possession  has  all  along  been  exclusive 
of  the  whole  world;  that  continuously  dur- 
ing all  that  time  they  have  claimed  title  to 
said  landing  and  the  approaches,  and  so  much 
of  said  street  as  has  been  occupied  by  them, 
and  have  claimed  in  all  cases,  and  exerdsed 
at  pleasure,  the  right  to  charge  all  persons 
for  the  privilege  of  using  said  landing  as  a 
wharf;  and,  further,  that  they  have  greatly 
improved  the  landing  and  approaches  there- 
to,—have,  if  you  please,  created  the  landing 
in  the  sense  of  buUding  the  approaches  to  it 
and  providing  all  the  facilities  which  now 
exist,  or  have  ever  existed,  for  reaching  and 
going  on  the  river  at  that  point;  or,  in  other 
words,  we  will  concede  everything  which  i^- 
pellants  claim  as  to  the  facts  of  their  rela- 
tloa  to  this  landing.  But  all  this  will  not 
help  fhem.  The  law  applied  to  these  facts 
does  not  enforce  any  result  of  benefit  to 
tiiem.  No  statute  of  limitation  or  principle 
of  repose  obtains  here.  Neither  the  statute 
of  llmitaticm,  nor  the  rule  which  carries  title 
to  adverse  possession,  nor  the  doctrines  of 
staleness,  equitable  estoppel,  or  prescription, 
can  be  invoked  or  applied  against  the  right 
of  the  dty  of  Demopolis  and  of  fhe  public 
to  have  this  street  opened  from  end  to  end, 
and  from  side  to  side,  from  the  munldpal 
line  on  the  north  to  the  mtmidpal  line  on  the 
southeast,  and  from  the  numbered  lots '  of 
the  town,  to  low-water  mark  of  the  stream. 
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and  devoted  to  the  uses  to  which  It  was 
dedicated  by  the  original  proprietors  In  1819. 
The  dty  never  had  any  alienable  title  or 
right  in  the  street.  It  could  never  have 
granted  it,  or  any  part  of  It,  away  for  any 
purpose  whatever.  Having  no  power  of  di- 
rect alienation,  It  cotdd  not  pass  title  indi- 
rectly by  submitting  for  the  statutory  period 
to  private  possession,  claim,  and  use.  Hav- 
ing no  power  to  grant  it,  no  grant  can  be 
presumed  from  the  lapse  of  time,  however 
great,  during  which  It  has  allowed  respond- 
ents to  deal  with  a  part  of  It  as  belonging  to 
them.  Reepondoits,  b^ng  held  to  know— a 
rule  the  propriety  of  which ,  is  emphasized 
here  by  the  muniments  of  their  title  to  the 
warehouse  property,  which  show  the  fact— 
that  all  the  spaxse  between  their  lots  and  the 
low-water  line  of  the  river  was  in  and  con- 
stituted Arch  street,  expended  money  and 
labor  in  putting  Improvements  thereon  at 
their  own  peril,  and  in  recognition  of  the 
right  of  the  dty  to  deprive  them  of  all  pri- 
vate benefit  therefrom  by  throwing  the  en- 
tire street  open  to  the  free  use  of  the  public 
whenever  the  munldpal  autboritleB  deemed 
it  expedient  so  to  do;  and  hence  no  element 
of  equitable  estoppel  against  the  public  en- 
ters into  their  claim.  These  positions  are 
well  grounded  in  text  and  adjudged  cases, 
Indudlng  recent  adjudications  of  this  court. 
Judge  Dillon,  after  stating  the  views  of  sev- 
eral courts  of  last  resort  on  this  subject, 
sums  up  what  he  considers  the  true  doctrine 
as  follows:  "Munldpal  corporations,  as  we 
have  seen,  have  in  some  respects  a  doulde 
character,— one  public,  the  other  (by  way  of 
distinction)  private.  As  respects  property 
not  held  for  public  use,  or  upon  public  trusS, 
and  as  respects  contracts  of  a  private  nature, 
there  is  no  reason  why  such  corporation 
should  not  fall  within  limitation  statutes,  and 
be  affected  by  them.  •  •  •  But  such  cor- 
poration does  not  own  and  cannot  alien  pub- 
lic streets  or  places,  and  no  mere  laches  on 
its  part  or  that  of  Its  officers  can  defeat  the 
tlg^t  of  the  pubUc  thereto."  2  DIU.  Mun. 
Corp.  S  675.  And  the  author  Incorporates  in 
the  text  the  views  of  the  supreme  court  of 
Pennsylvania  to  this  effect:  "Streets  and 
public  squares  are  dedicated  or  acquired  for 
the  public  use,  not  alone  for  that  of  the 
people  of  the  dty,  the  corporation  being  the 
mere  trustee  for  the  public;  that  erections 
by  private  persons  on  property  thus  dedicat- 
ed or  acquired  cannot  be  authorized  by  the 
original  proprietor,  or  by  the  city  corporation, 
and  can  be  authorized  only  by  the  legisla- 
ture; that  unauthorized  erections  or  obstruc- 
tions thereupon  are  public  nuisances;  •  •  • 
and  that,  in  the  absence  of  a  grant  shown 
from  a  competent  source,  no  presumption 
from  mere  lapse  of  time  can  be  made  to  sup- 
port a  public  nuisance  which  is  an  encroach- 
ment on  a  public  right."  And  he  quotes  with 
approval  from  an  opinion  of  Mr.  Justice  Ser- 
geant the  following  language:  "These  prin- 
dples  of  law,  as  well  as  our  own  Oode,  are 


essential  to  the  protection  of  public  rights, 
which  would  be  gradually  frittered  away,  if 
the  want  of  complaint  or  prosecution  gave 
the  party  a  right.  Individuals  may  reason- 
ably be  held  to  a  limited  period  to  enforce 
their  rights  against  adverse  occupants,  be- 
cause they  have  an  Interest  suffldent  to  make 
them  vigilant.  But  In  pubUc  rights  of  prop- 
erty each  individual  feels  but  a  sUgbt  inter- 
est, and  rather  tolerates  even  a  manifest 
encroachment  than  seeim  a  dispute  to  set  it 
right."  2  DiU.  Mun.  Corp.  {  669;  Com.  v. 
Alburger,  1  Whart.  469,  4S8;  Sims  v.  Chatta- 
nooga, 2  Lea,  694;  Mayor,  etc.,  of  Jersey  City 
v.  Morris  Canal  &  Banking  Co.,  12  N.  J.  Bq. 
557,  661.  And  this  doctrine  has  been  fully 
adopted'  by  this  court  In  more  than  one  case^ 
the  last  being  that  of  Reed  v.  City  of  Bir- 
mingham, 92  Ala.  S39,  34S,  349,  9  South.  Rep. 
161,  dtlng  Olive  v.  State,  86  Ala.  88,  5  South. 
Rep.  653,  where  the  same  prindple  is  "broad- 
ly asserted,"  qaoting  as  above  from  Dill- 
on on  Munldpal  Corporations,  and  as  follows 
from  Elliott,  Roads  &  S.  p.  490:  "There  can 
be  no  rightful  permanent  possession  of  a  pub- 
Uc highway  for  private  purposes;  and,  al- 
though a  right  to  maintain  a  private  nuisance 
may  in  some  cases  be  acquired  by  prescrip- 
tion, no  length  of  time  will  render  a  public 
nuisance,  such  as  the  obstruction  of  a  hl^ 
way,  legal,  or  give  the  person  guilty  of  main- 
taining it  any  right  to  continue  it  to  the 
detriment  of  the  public,"  (see,  also,  Elliott, 
Roads  &  S.  p.  667  et  seq.;)  and  may  now  be 
said  to  be  the  established  law  of  Alabama. 

That  the  private  use  of  a  public  highway  of 
a  diatacter  whidi  is  subversive  of  its  use  by 
the  public  as  a  thoroughfare  may  be  per- 
petuated In  any  case  by  the  Invocation  of 
the  doctrine  of  estoppel  in  pais  against  the 
mimiclpallty  in  which  the  highway  lies,  we 
very  much -doubt.  It  would  seem,  on  prin- 
dple, that,  inasmuch  as  the  munldpality 
has  no  alienable  right  in  sudi  highway, 
none  wlilch  could  be  lost  throng  its  laches, 
or  through  actual  private  possession  under 
a  dalm  of  cxduslve  right,  but  holds  the 
locus  in  quo  not  only  for  itself  and  for  Its 
own  dtizens,  but  In  trust  for  the  public  at 
large,  whose  rights  therein  are  In  no  wise 
dependent  upon  anything  the  munldpality 
may  do  or  omit  to  do,  nothing  done  or 
omitted  by  a  dty  in  the  way  of  allowing, 
or  even  Inducing,  persons  to  make  erections 
on  a  street  which  obstruct  or  Interfere  vrlth 
its  use  could  or  ought  to  estop  the  public 
to  have  such  obstructions  removed,  or  to 
have  them  removed  at  the  suit  of  their  trus- 
tee and  agent,  the  munldpal  corporation. 
Yet  Judge  Dillon  says  there  may  possibly 
be  Instances  of  sndi  estoppd,  .bnt  he  adds 
that  "such  cases  are  exceptional  In  thdr 
diaracter,  and  It  would  perhaps  be  going 
too  far  to  say  that  the  courts  have  distinct- 
ly established  sudi  a  prindple."  2  DHL 
Mun.  Corp.  |  667.  And  the  Messrs.  Elliott, 
In  their  valuable  worlc  on  Roads  and  Streets, 
say  that,  while  some  courts,  "tofluenced,  i>er> 
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baps,  t>7  the  hardship  fhat  would  result 
from  i  contrary  holding  in  the  particular 
cases  und«r  consideration,  have  applied  the 
doctrine  of  equitable  estoppel  where  the 
riaimant  had  made  expensive  improve- 
ments," eta,  yet  it  is  doabtfnl,  they  say, 
"if  the  doctrine  of  these  cases  can  be  sus- 
tained upon  principle,"  except  perhaps 
where  the  city  has  by  affirmative  action  mis- 
led the  claimant  And  the  text  proceeds: 
"It  is  difficult  to  conceive  upon  what  princi- 
ple an  equitable  estoppd  can  be  secur^ 
placed  in  such  cases,  for  the  person  who 
encroaches  upon  a  public  way  must  know, 
as  a  matter  of  law,  that  the  way  belongs  to 
the  public;  that  the  local  authorities  can 
neither  directly  nor  Indirectly  alien  the  way, 
and  that  they  cannot  divert  it  to  a  private 
use.  As  the  person  who  uses  the  highway 
most  possess  this  knowledge,  and  in  legal 
contemplation  does  possess  it,  one  of  the 
chief  elements  of  an  estoppel  is  alisent.  An 
estoppel  canot  exist  where  the  knowledge 
of  both  parties  is  equal,  and  nothing  is  done 
by  the  one  to  mislead  the  other.  In  addition 
to  this  consideration  may  be  noticed  another 
influential  one,  already  suggested  in  a  dlf- 
teeeat  connection,  and  that  is,  the  private 
use  of  the  public  way  was  wrong  in  the  be-' 
ginning,  and  wrong  each  day  of  its  continu- 
ance, and  it  is  a  strange  perversion  of  prin- 
ciple to  declare  that  one  who  bases  bia  claim 
on  an  original  and  continued  wrong  may 
successfully  appeal  to  equity  to  sanction 
and  establish  such  a  claim.  It  is,  at  all 
events,  a  great  stretch  of  the  doctrine  of 
estopp^,  and  a  vride  departure  from  the 
rules  laid  down  by  the  earlier  decisions,  and 
confirmed  by  the  modem  authorities."  Bl- 
llott.  Roads  &  S.  pp.  660,  670.  We  adopt 
the  principle  thus  declared,  and  it  leads  in- 
evitably to  the  conclusion  that  on  the  fiicts 
of  this  case  there  was  no  estoppel  resting 
on  the  dty  of  Demopolis  to  assert  the  rigjits 
advanced  by  this  blU;  and  if  it  were  neces- 
sary to  pass  on  the  point  in  the  present 
case  we  should  be  much  inclined  to  hold 
that  no  act  or  omission  to  act  on  the  part 
of  the  mnrddpallty  with  reference  to  ol>- 
stnictions  in  public  streets  could  in  any 
case  raise  up  an  estoppel  against  it  to  pro- 
ceed in  the  interest  of  the  public  to  have 
such  obstructions  removed,  however  long 
they  had  been  allowed  to  remain  in  the 
street.  This  brings  us  to  the  final  conclu- 
sion that  the  respondents  had  originally  no 
rlc^t  to  obstruct  any  part  of  Arch  street, 
or  to  viie  any  part  of  it  as  a  private  land- 
hig  or  roadway  to  a  private  landing,  or  as  a 
public  landing  not  free  of  charge  for  the 
right  to  use  it,  and  that  no  element  of  right 
has  been  injected  into  their  claim  by  the 
efflux  of  time  or  the  duration  and  character 
of  their  occupation  and  use  of  a  part  of  the 
street  as  their  private  property. 

Several  other  questions  are  presented  by 
the  assignments  of  error.  Th^  are  either 
not  insisted  on  in  the  argument,  or  are  folly 


covered  by  the  exhaustive  opinion  delivered 
by  this  court  through  Mr.  Justice  Somerville 
when  the  cause  was  here  on  demurrer  to 
the  bUl;  and,  seeing  no  reason  to  depart 
from  what  was  then  said,  we  reaffirm  that 
decision  throughout  City  of  Demopolis  v. 
Webb,  87  Ala.  659,  6  South.  Rep.  408.  That 
and  the  foregoing  opinion  embrace  all  the 
points  of  this  controversy,  and  determine 
them  aU  adversely  to  the  appellants,  enti- 
tling the  comidalnant  bdow  to  the  relief 
prayed  in  its  amended  bill,  and  granted  by 
the  chancellor;  and  the  decree  to  that  end 
la  in  all  things  afilrmed. 


(Ul  Ala.  l!S6> 

MARE  et  al.  t.  HASTINGS. 

(Saprezne  Court  of  Alabama.    May  23,  1893.) 

MALICIOUS  Fbosecution — FowiB  OP  Fabtnbb  to 

Bind  Fibm— Auvice  of  Maoistbatb— Bvidencb 

— isstbuotions. 

1.  There  was  evidence  that  after  an  ar- 
rest had  been  made  the  sheriff  inclosed  the  af- 
fidavit and  warrant  in  an  envelope,  and  mailed 
it;  but  to  whom  the  envelope  was  addressed 
was  not  shown.  The  magistrate  before  whom 
the  affidavit  was  made  and  who  issued  the 
warrant  testified  that  he  made  diligent  search 
for  the  affidavit  and  warrant,  without  finding 
them,  and  ttiat  he  had  never  received  them 
from  the  sheriff.  Bdd,  that  it  would  be  pre- 
sumed that  the  sheriff  mailed  them  to  the 
magistrate,  and  that  secondary  evidence  of 
their  contents  was  admissible. 

2.  In  an  action  for  malicioas  prosecution, 
telegrams  sent  by  plaintiff's  employer  to  de- 
fendant, to  Induce  him  to  abandon  the  prosecu- 
tion, and  declarations  of  defendant  on  being 
shown  the  telegram  that  he  would  not  dismiss 
the  prosecution,  that  plaintiff  was  guilty,  were 
admissible  to  show  defendant's  leai  in  the 
prosecution. 

3.  In  an  action  for  malicious  prosecution, 
evidence  as  to  the  number  of  persons  present 
when  the  officer  went  to  arrest  plaintiff  is  ir- 
relevant, defendant  not  lieing  responsible  for 
any  abuse  In  the  manner  of  making  the  arrest 
wlilch  was  not  directed,  participated  in,  or  sub- 
sequently approved  by  him. 

4.  It  is  immaterial  that  defendant,  in  insti- 
tuting the  prosecntion,  acted  under  the  advice 
of  the  magistrate  Issuing  the  warrant,  although 
the  magistrate  was  a  practicing  attorney,  the 
advice  being  given  not  as  an  attorney,  but  as  a 
magistrate.     Coleman,  J.,  dissenting. 

6.  An  Instruction  that,  if  a  prosecution  was 
conducted  maliciously  and  without  probable 
cause,  the  jury  may  assess  damages  in  such 
amount  as  they  determine  plaintiff  is  entitled 
to,  without  direction  as  to  the  elements  of 
damages  or  the  principles  by  which  the  jury's 
discretion  should  be  governed,  is.  erroneous. 

6.  In  an  action  for  malicious  prosecution 
against  two  defendants,  the  evidence  being 
conflicting  as  to  the  liability  of  one  of  them, 
an  affirmative  charge  for  defendants  should 
have  been  refused,  though  a  similar  charge,  ap- 
plicable to  the  otho*  defendant,  might  have 
been  correct 

7.  It  was  not  error.  In  an  action  for  ma- 
licious prosecution,  to  refuse  an  instruction 
that  defendant  had  no  authority  to  dismiss  the 
prosecution,  as  he  could  have  dismissed  it  by 
leave  of  court,  and  it  appeared  that  he  refused 
to  allow  its  dismissal. 

8.  A  partner  is  not  liable  for  a  malidona 
prosecution  instituted  by  his  copartner  on  a 
charge  of  larceny  of  partnership  protierty,  un- 
less he  advises  or  directs  it,  or  participates 
therein,  and  then  only  in  his  inoividual  ca- 
pacity. 
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Appeal  from  dty  court  of  Annlston;  B.  F. 
Oassady,  Judge. 

Action  by  Effle  Hastings  against  H.  O. 
Mark  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Beveraed. 

KeUy  &  Smith  and  J.  J.  WiUett,  for  appd- 
lanta.    Knox  &  Bowie,  for  appellee. 

HARALSON,  3.  This  Is  a  suit  by  app^ee 
against  appellants,  as  indlriduals  and  as 
partners,  under  the  firm  name  of  H.  C. 
Mark  &  Co.,  to  recover  damages  for  mali- 
ciously and  without  probable  cause  causing 
her  to  be  arrested  on  a  charge  of  larceny. 
It  is  shown  that  the  article  alleged  to  have 
been  stolen  belonged  to  the  partnership,  and 
that  the  complaint  was  made,  and  the  Issue 
of  the  warrant  procured,  by  Sol.  Edel,  one 
of  the  partners;  also  that  the  prosecution 
was  terminated,  and  plaintiff  discharged. 
Exclusive  of  the  participation  of  H.  G.  Mark, 
the  other  partner,  in  the  prosecution,  the 
only  controverted  issues  involved  the  »lst- 
ence  of  malice  and  of  probable  cause. 

The  first  exception  is  to  the  admission  of 
secondary  evidence  of  the  contents  of  the 
affidavit  and  warrant,  the  ground  of  objec- 
tion being  that  the  loss  was  not  sufficiently 
shown.  The  preliminary  proof  is  that  the 
affidavit  and  warrant  were  sent  to  the  sher- 
iff of  Jefferson  county.  The  deputy  who 
made  the  arrest  turned  over  to  the  sheriff 
the  affidavit,  warrant,  and  bail  bond  made 
by  plaintiff,  asking  him  to  return  them  to 
the  magistrate  before  whom  the  case  was 
to  be  tried,  and  that  the  sheriff  Inclosed  the 
affidavit,  warrant,  and  bond  In  an  envelope, 
which  he  sealed  and  addressed,  and  which 
was  mailed;  but  to  whom  addressed  was 
not  shown.  The  magistrate  before  whom 
the  affidavit  was  made  and  who  Issued  the 
warrant  made  diligent  search  In  his  office, 
and  was  unable  to  find  the  papen.  He  fur- 
ther testified  that  he  never  received  tliem 
from  the  sheriff.  The  only  defect  in  the 
proof  is  the  failure  to  show  to  whom  ttie 
sheriff  addressed  the  envelope.  It  being  his 
duty,  under  the  statute,  to  deliver  the  war- 
rant to  the  magistrate  Issuing  it,  and  before 
whom  it  was  returnable,  the  presumption 
should  be  Indulged,  In  the  absence  of  proof 
to  the  contrary,  that  in  discharging  his  duty 
he  addressed  the  envelope  to  the  proper  offi- 
cer. There  b^ng  no  ground  to  suspect  that 
the  papers  were  wltliheld  for  an  Improper 
purpose,  we  think  the  preliminary  proof  is 
prima  fade  sufficient  to  allow  secondary  evi- 
dence of  the  contents  of  the  affidavit  and 
warrant 

Exceptions  were  also  taken  to  the  admissi- 
bility of  two  telegrams,  one  sent  by  Srsch 
tb  Edel,  and  the  other  by  Hlrsch  to  Ullman. 
Also;  tbe  declarations  of  Edel,  to  the  effect 
that-  he'  would  not  withdraw  the  criminal 
proceeding;  he  wanted  the  warrant  ^e- 
guted;  >  that; j  plaintiff  was  a  thief;  and  be 
would  not  dismiss  the  prosecution.    PlaiQ- 


tlff  was,  at  the  time  the  telegrams  were  sent, 
in  the  employment  of  Hlrsch,  and  tUdr  ob- 
ject was  to  Induce  Edel  to  abandon  the  pros- 
ecution. No  objection  was  made  to  the  in- 
troduction of  copies  of  the  telegrams.  The 
only  spedfled  objection  is  that  the  one  sent 
to  Edel  was  not  shown  to  have  been  re- 
ceived by  him.  This  objection  Is  not  found- 
ed in  fact,  for  the  magistrate  testifies  that 
Edel  showed  him  the  tdegram,  at  which 
time  he  made  the  first  two  declarations  re- 
ferred to.  The  other  was  made  on  being 
shown  the  telegram  received  by  Ullman. 
The  declarations  tended  to  show  the  deter- 
mination of  Edel  to  continue  the  prosecu- 
tion, and,  with  the  telegrams,  were  relevant, 
and  admissible  on  the  question  of  malice. 
Any  acts  or  declarations  of  the  defendant 
tending  to  show  zeal  or  persistency  in  the 
prosecution,  or  a  purpose  to  vex  or  oppress 
the  plaintiff,  are  competent  evidence.  The 
motive  which  Influenced  the  prosecution  may 
be  Inferred  from  subsequent  conduct. 

The  exception  to  the  testimony  as  to  the 
number  of  persons  present  when  the  officer 
went  to  arrest  plaintiff  is  well  taken.  De- 
fendants are  not  responsible  for  any  wrong 
or  abuse  in  the  manner  of  mnMng  the  ar- 
rest, wlilch  was  not  directed  by  them,  or  in 
which  they  did  not  partldpate,  or  subse- 
quently approve.  Such  evidence  is  not  rele- 
vant to  the  issues,  having  no  bearing  on  the 
question  of  malice  or  probable  cause,  and 
only  tends  to  increase  the  amount  of  the 
recovery  by  exdting  the  sympathy  of  ihe 
Jury;  and  this  by  proof  of  facts  which  form 
no  basis  of  recoverable  damages. 

There  being  evidence  tending  to  show  that 
Green,  the  magistrate  who  Issued  the  war- 
rant, but  who  Is  also  a  practicing  attorney, 
advised  Edel,  upon  a  statement  of  the  foots, 
there  were  suflident  groimds  for  a  prosecu- 
tion, defendants  asked  the  court  to  charge: 
"If  the  Jury  believe  from  the  evidence  that 
Edel  acted  in  good  faith  In  making  said  affi- 
davit, after  a  full  and  fair  statement  of  the 
facts  to  Mr.  Green,  and  that  Mr.  Green  ad- 
vised such  course,  then  they  must  find  for 
defendants."  It  may  be  regarded  as  ele- 
mentary that  to  maintain  an  action  for  ma- 
lldous  prosecution  It  must  be  affirmatively 
shown  that  the  criminal  proceeding  was  in- 
stituted or  continued,  not  only  through 
malldouB  motives,  but  also  without  probable 
cause.  These  essentials  must  coexist  The 
existence  of  probable  cause  docs  not  depend 
upon  the  actual  guilt  of  the  accused.  It  may 
exist  though  no  offense  in  fact  has  been  com- 
mitted. The  rule  ttiat  the  advice  of  coimael, 
sought  and  acted  on  In  good  faith,  will  ex- 
empt from  liability.  Is  founded  on  the  doc- 
trine that  the  question  of  probable  cause 
rests  on  on  honest  and  reasonable  belief  on 
the  part  of  the  prosecutor  of  the  guilt  of  the 
accused,  based  on  such  facts  and  drcum- 
stances  as  would  lead  a  man  of  ordinary  cau- 
tion and  prudence,  acting  conscientiously, 
reasonably,  and  without  prejudice,  to  beUeve 
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tbat  the  person  accused  Is  goQty;  and  snch 
advice,  if  acted  on  in  good  faitb,  repels  all 
imputation  of  malice  which  is  inferred  from 
mere  want  of  probable  canse.  It  is  deflnlte- 
If  and  comprehenalTely  stated  in  Jordan  t. 
Bailroad  C!o.,  81  Ala.  227,  8  South.  Bep.  191, 
by  Stone,  G.  J.,  in  the  following  language: 
"Where  a  prosecutor  has  fully  and  falily 
submitted  to  learned  counsel  all  the  facts 
which  he  knows,  or  by  proper  dlKgenoe  could 
know,  to  be  capable  of  proof,  and  is  advised 
tliat  they  are  sufficient  to  sustain  the  prosecu- 
tion, and,  acting  tn  good  faith  ui»on  such 
opinion,  he  does  Institute  criminal  proceeding, 
he  cannot  be  held  liable  in  an  action  for 
malicious  prosecution,  although  the  legal 
oplnkm  given  be  erroneous.  Such  advice, 
honestly  sought  and  acted  on,  supplies  the 
indispensable  elonent  of  probable  cause." 
This  rule  originated  in  the  policy  of  the  law 
to  oicoorage  prosecutions  when  there  is 
probable  cause,  actual  or  constructive,  and 
is  founded  (MX  the  theory  that  persons  who 
have  made  the  law  their  study,  and  followed 
it  as  a  professitm,  are  wdl-recognized  ad- 
visers on  questions  of  law,  and  that  tiie 
citizen  is  Justified  in  relying  and  acting  on 
their  advice.  The  protecting  power  of  the 
rule  is  limited  to  the  advice  of  licensed  at- 
torneys in  good  standing  and  of  reputed 
learning  and  competMicy.  It  should  not  be 
extended  beyond  these  limitations. 

The  charge  under  consideration,  when  re- 
ferred to  the  evidence,  raises  the  question 
whether  the  advice  of  a  Justice  of  the  peace, 
when  he  Is  also  a  practicing  attorney,  after 
a  full  and  fair  statement  of  the  facts  to 
him,  advises  that  the  prosecution  can  be 
maintained,  should  be  allowed  the  same  place 
In  the  defense  to  an  action  of  this  character 
as  is  given  to  the  advice  of  learned  counsel. 
The  general  rule  is  that  the  advice  of  a 
magistrate  cannot  Justify  a  prosecution.  14 
Amer.  &  Eng.  Enc.  Law,  57.  Does  the  fact 
that  the  maj^strate  is  also  a  practicing  at- 
torney have  a  dlflerent  effect?  We  think 
not.  The  policy  of  the  law  forbids  a  justice 
of  the  peace  to  act  as  an  attorney,  or  to 
advise  hi  regard  to  a  prosecution  intended 
to  be  Instituted  before  him.  The  evidence 
tends  to  show  that  the  facts  were  not  stat- 
ed to  Green,  nor  his  advice  asked  as  an  at- 
torney, but  only  as  a  Justice  of  the  peace. 
A  magistrate,  acting  aa  such.  Is  not  a  profes- 
sional adviser.  Upon  complaint  being  made 
that  a  public  offense  has  been  committed,  it 
becomes  the  duty  of  a  Justice  of  the  peace, 
under  the  statutes,  to  examine  the  complaint, 
and  such  witnesses  as  he  may  propose,  then 
determine  whether  there  is  reasonable 
ground  to  believe  that  the  accused  is  guilty 
thereof,  and.  If  he  so  finds,  to  Issue  a  war- 
rant of  arrest  Code,  gg  425e-425a  It  would 
be  Uj^y  improper  for  him  to  prejudge  the 
case.  Green,  not  being  charged  tn  his  official 
capacity  vrlth  the  duty  of  advising  defend- 
ants to  commence  a  criminal  proceeding '  be- 
fore  him,   his   advice  cannot  Justify   their 


conduct  However  learned  In  the  law,  it 
would  be  an  impolitic  and  unwarranted  ex- 
tension of  the  rule  to  allow  the  advice  or 
opinion  of  a  Justice  of  the  peace  In  regard 
to  the  suffloienoy  of  the  grounds  for  the  in- 
stitution of  a  prosecutlcm  before  him.  It  is 
proper  to  remark  that  Green  testifies  he  has 
no  reooDectlon  of  giving  such  advice.  There 
is  no  error  in  refusing  the  charge.  Bobst  r. 
Buff,  100  Pa.  St  91. 

At  the  request  of  plaintiff  the  court  In- 
structed the  Jury  upon  the  hyimthesls  that 
there  was  no  probable  cause  for  believing 
the  plaintiff  was  guilty  of  larceny,  and  that 
the  prosecntlm  was  Instituted  and  conducted 
maliciously,  they  may  find  for  the  plaintUEt, 
and  assess  her  damages  in  Bn<^  an  amount 
as  they  determine  she  Is  entitled  to.  The 
charge  in  respect  to  the  assessment  of  dam- 
ages left  the  Jury  to  assess  damages  ac- 
cording to  ttirir  Judgment  caprice,  or  sym- 
pathy, without  direction  ae  Instruction  as  to 
the  dements  of  damages,  or  the  prindples 
by  which  their  discretion  should  be  governed, 
or  the  grounds  on  which  they  were  authorized 
to  award  damiages,  "to  be  a  law  unto  them- 
selves, freed  from  all  legal  restrahits,  to  as- 
sess damages  at  their  own  win  and  pleasure," 
unrestrained  even  by  the  lhnitati(M:is  of  Hie 
OMnplalnt  True  t.  Plumley,  86  Me.  466. 
Under  the  broad  and  unlimited  terms  ot  the 
charge  the  Jury  could  assess  remote  or  specu- 
lative or  exemplary  damages,  though  no  ac- 
tual damages,  the  natural  and  proximate 
result  of  the  wrong,  was  shown.  Howard  v. 
Taylor,  90  Ala.  241,  8  South.  Kep.  36;  Hama- 
ton  V.  Smith,  39  Mich.  222. 

There  being  a  cwifiict  In  the  evidence  so 
far  as  concerns  Bdel,  the  court  did  not  err 
in  refusing  to  give  the  affirmative  charge 
for  defendants,  though  a  similar  charge,  ap- 
plicable to  Mark  alone,  might  have  been 
correct  Neither  was  there  error  In  refus- 
ing to  charge  that  Edel  bad  no  authority 
to  dismiss  the  prosecution  after  It  had  been 
commenced.  The  (diarge  was  misleading. 
The  prosecutor  could  have  dismissed  the 
prosecution  by  permission  of  the  court  Had 
the  evidence  shown  that  application  was 
made,  and  the  court  refused  to  allow  its 
dismissal,  the  charge  would  have  been  cor- 
rect; but  the  evidence  showing,  on  the  con- 
trary, that  Edel  refused  to  withdraw  the 
prosecutlOD,  it  was  abstract 

The  remaining  questions  arise  on  the  re- 
fusal of  the  court  to  grant  a  new  trial  Two 
motions  were  made  for  this  purpose,  one  by 
the  defendants  Jointly,  and  the  other  by 
Mark  separately.  As  the  Judgment  must  be 
reversed  on  other  grounds,  and  another  trial 
had,  we  shall.  In  consideration  that  Injustice 
might  thereby  be  done  to  one  or  the  other 
parties,  refrain  from  discussing  the  evidence 
so  far  as  regards  Edel;  and  would  pursue  the 
same  'course  in  respect  to  the  separate  mo- 
thm  by  Mark  were  it  not  that  the  compltdnt 
proceeds  on  the  theory  that  the  defendants 
are  Jdntly  and  severally  liable  as  partners. 
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Though  a  partnership  la  responsible  for  the 
wrongful  act  of  one  of  its  members,  commit- 
ted in  the  course  and  for  the  purpose  of 
transacting  the  partnership  business,  the 
willful  tort  of  one  partner,  when  not  so  com- 
mitted, is  not  imputable  to  the  firm.  A 
prosecution  for  larceny  for  goods  stolen  from 
the  firm  is  not  within  the  scope  of  a  mer- 
cantile partnership.  From  this  principle  re- 
sults the  settled  rule  that  one  partner  cannot 
be  made  liable  for  the  arrest  or  prosecution 
of  a  i>er8on  by  a  copartner  on  a  charge  of 
larceny  of  partnership  property,  unless  he 
advises,  directs,  or  participates  therdn,  and 
then  only  in  his  individual  capacity.  Mere 
knowledge  of  the  prosecution  and  mere  pas- 
siveness  are  not  sufficient  to  render  him 
liable.  Gilbert  v.  Emmons,  42  lU.  147;  1 
LindL  Partn.  149.  The  evidence  shows  that 
Mark  was  in  South  Carolina  when  the 
prosecution  was  commenced;  and  he  testifies 
that  he  had  nothing  to  do  with  it,  and  knew 
nothing  of  it  until  he  was  summoned  as  a 
witness  on  the  preliminary  triaL  The  only 
testimony,  other  than  the  fact  of  his  being  a 
partner,  by  which  it  is  attempted  to  connect 
him  with  the  prosecution,  is  that  he  was  seen 
conversing  with  £Mel  during  the  progress  of 
the  trial.  The  preponderance  of  the  evidence 
Is  ao  decided  as  to  clearly  convince  us  that 
the  verdict  is  wrong  and  unjust  as  to  Mark. 

This  opinion  was  prepared  by  the  late  As- 
sociate Justice  CLOPTON,  and  adopted  by 
the  court   Reverse  and  remanded. 

OOLBMAN,  X  I  incline  to  the  view  that 
the  opinion  In  this  case  should  be  explained 
or  qualified.  To  sustain  the  action  it  must 
be  shown  that  the  prosecutor  was  actuated 
by  malice,  and  without  probable  caiisc. 
When  a  person  goes  before  a  magistrate, 
and  makes  affidavit  that  an  offense  has 
been  committed,  and  that  he  has  reasonable 
grounds  for  believing  that  A.  B.  Is  guilty, 
without  more,  and  the  magistrate  Issues  a 
warrant  upon  such  affidavit,  the  fact  that 
the  magistrate  Issued  a  warrant  cannot  be 
given  in  evidence  by  the  defendant,  dther 
upon  the  question  of  malice  or  probable 
cau8&  Section  4256  of  the  Criminal  Code 
makes  It  the  duty  of  the  magistrate  before 
whom  complaint  is  made  "to  examine  the 
complainant,  and  such  witnesses  as  he  may 
propose,  on  oath,  take  their  depositions  in 
writing,  and  cause  them  to  be  subscribed  by 
the  person  making  them."  Section  4257: 
"The  depositions  must  set  forth  the  facts 
stated  by  the  complainant  and  his  witnesses 
tending  to  establish  the  commission  of  the 
offense  and  the  guilt  of  the  defendant" 
Section  4258:  "If  the  magistrate  is  reason- 
ably satisfied  from  such  depositions  that 
the  offense  complained  of  has  been  commit- 
ted, and  there  is  reasonable  ground  to  be- 
lieve that  the  defendant  is  guilty  thereof, 
he  must  issue  a  warrant  of  arrest"  My  un- 
derstanding of  the  law  la  that.  If  the  party 
complaining  pursues  the  above  provlsiona  of 


the  statute,  and  makes  a  full  and  fidr  state- 
ment of  the  facts,  as  he  has  reasonable 
grounds  to  believe  they  exist,  after  a  fair 
Investigation,  and  the  magistrate,  in  the 
discharge  of  his  judicial  duty,  being  reason- 
ably satisfied  from  the  stat«nent  tliat  the 
offense  has  been  committed,  and  issues  a 
warrant  of  arrest,  under  which  the  accused 
is  prosecuted,  the  party  complainhig  before 
the  magistrate,  if  afterwards  sued  for  a 
malicious  prosecution,  is  entitled,  on  the 
question  of  malice,  to  the  benefit  of  the 
proceedings  and  complaint  before  the  mag- 
istrate, as  evidence  tending  to  rebut  malice. 
It  is  well  settled  "that  a  prosecutor,  who 
fully  and  fairly  submits  to  counsel,  learned 
in  the  law,  all  the  faets  which  he  knows, 
and  by  proper  diligence  could  know,  to  be 
capable  of  proof,  and  is  advised  that  they 
are  sufficient  to  sustain  the  prosecution,  and, 
acting  in  good  faith  upon  such  opinion,  he 
does  Institute  criminal  proceedings,  he  can- 
not be  held  liable  In  an  action  for  malicious 
prosecution,  although  the  legal  opinion  given 
be  erroneous.  Such  advice,  faonestiy  sought 
and  honestly  acted  on,  supplies  the  indis- 
pensable dement  of  probable  cause;  and  such 
advice,  conscientiously  sought  and  obtained, 
tends  to  rebut  malice."  Jordan  v.  Railroad 
Co.,  81  Ala.  227,  8  South.  Rep.  191;  McLeod 
V.  McLeod,  73  Ala.  42;  Lealid  v.  Davis.  17 
Ala.  27.  Such  advice,  thus  acted  upon,  as  a 
matter  of  law  furnishes  a  complete  defense 
to  the  whole  action.  The  weight  of  author- 
ity, in  my  opinion,  holds  that  such  advice 
given  by  a  justice  of  the  peace,  thougji 
acted  upon,  will  not  afford  the  prosecutor  a 
complete  defense.  Without  proof  of  malice, 
a  suit  for  maUdous  prosecution  cannot  be 
maintained.  Whatever  legally  rebuts  proof 
of  malice  should  be  admitted  in  evidence. 
In  the  case  at  bar  the  defendant  testified 
that  he  "called  to  see  J.  F.  Creen,  and  re- 
lated to  him  what  I  had  heard,  as  above 
stated.  *  •  •  I  then  told  him  to  talk  with 
Regina;  and  she  told  him,  in  my  presence," 
etc.  "After  this  conference,  I  asked  Mr. 
Creen  if  he  thought  I  had  sufficient  ground 
to  have  Miss  Hastings  arrested  for  the  lar- 
ceny? Mr.  Creen  replied  he  thought  I  did 
have  sufficient  grounds,  and  I  then  made  the 
affidavit  for  her  arrest"  Mr.  Creen,  as  the 
evidence  shows,  was  a  practicing  attorney 
of  10  years.  He  was  also  a  magistrate,  and 
the  affidavit  for  the  arrest  was  made  before 
him.  It  is  evident  that,  U  the  prosecutor 
bad  left  Mr.  Creen,  and  gone  before  some 
other  magistrate,  and  made  the  affidavit 
these  circumstances,  if  the  facts  were  fully 
and  fairly  stated,  and  his  advice  acted  upon 
in  good  faith,  would  have  furnished  a  com- 
plete defense.  The  evidence  was  certainly 
competent.  In  my  opinion,  upon  the  question 
of  malice.  The  reason  given  why  the  ad- 
vice of  a  justice  of  the  peace  will  not  justify 
the  institution  of  a  prosecution  is  that  the.v 
are  i>ersons  not  learned  in  the  law,  and 
therefore  the  party  is  not  Justified  In  rely- 
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ing  upon  snch  advice;  Imt  when  tbe  proof 
shows  that  the  maglBtrate  Is  a  person  learn- 
ed In  the  law  tbe  reason  falls,  and  tbe  rule 
ought  not  to  apply.  It  may  have  been  Im- 
proper for  the  justice  of  the  peace  to  hare 
issaed  the  warrant  in  a  case  In  which,  as 
an  attorney,  he  bad  given  the  advice.  The 
fact  that  the  warrant,  "after  the  conference 
with  him,"  was  sued  oat  before  him,  "may 
have  been  a  question  for  the  Jury  In  de- 
termining whether  the  advice"  was  honestly 
■ought  and  honestly  acted  on,— whether  the 
prosecution  was  bona  fide.  It  was  certainly 
competent  to  show  these  facts,  and,  if  bona 
fide  acted  upon,  their  tendency  was  to  repel 
malice.  The  following  cases  are  authority 
upon  this  question,  though  I  do  not  go  to  the 
extent  of  the  proposition  declared  in  some 
of  Oie  cases.  Ball  v.  Rawles,  83  CaL  222, 
28  Pae  Rep.  937;  Ross  v.  Hlzon,  46  Kan. 
650,  29  Pac.  Rep.  955.  This  case  Is  reported 
In  26  Amer.  St  Rep.  123,  and  a  full  discus- 
sion of  the  question  may  be  found  In  the 
not'bs,  with  many  citations.  See,  also.  New- 
en,  llaL  Pros.  p.  323,  H  9,  10,  and  citations. 
Newman  v.  Davis,  58  Iowa,  447,  10  N.  W. 
Rep.  852.  This  very  question  was  decided 
In  ft  recent  Massachosetts  case,  which  up- 
holds the  position  here  taken.  Monaghan  v. 
Cox.  155  Mass.  487,  30  N.  E.  Rep.  467. 
I  concur  that  the  case  should  be  reversed. 

C98  Ata.  S38)  

DUIilN  T.  HTTNTBR. 
(Snpreme  Conrt  of  Alabama.     May  25,  1893.) 

ASSIOSmNT     or     HORTQilOB  —  BOKA     FlCB  PCB* 
CBASBB— NonCB  Of  EZIBTINO  IkCUMBBAXCB. 

1.  The  assignee  for  valae  of  a  mortgage 
•ecnring  a  debt  not  evidenced  by  negotiable 
imper  u  not  affected  bv  a  prior  anrecorded 
mortgage,  of  which  he  bad  no  notice  at  the 
time  of  the  assignment. 

2.  The  onns  of  proving  that  the  assignee 
liad  notice  of  the  prior  mortgage  is  not  dis- 
etiarged  by  evidence  that  his  assignor  had  such 
notice  at  tbe  time  of  taking  the  mortgage. 

Aiq;>eal  from  circuit  court.  Chambers  ooim- 
ty;    James  R.  Dowdell,  Judge. 

Trover  by  B.  W.  Hunter  against  W.  M.  Do- 
Hn  for  the  conversion  of  a  mare.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

The  ttvldoice,  as  shown  by  the  bill  of  ex- 
ceptions, tended  to  prove  that  on  January 
19,  1891.  J.  L.  McCain  executed  to  Mrs. 
Hunter,  the  plalntlfF,  a  mortgage  on  tbe 
mare  involved  in  this  suit  Tlie  evidence 
daowed  that  this  mortgage  was  filed  for 
record  in  the  probate  ofilce  on  March  14, 
1891.  The  plaintiff  proved  the  execution  of 
the  mortgage,  and  that  tbe  debt  secured 
by  it  was  not  paid,  and  that  .the  mare, 
the  subject-matter  of  this  suit,  was  the  one 
described  in  said  mortgage,  and  that  the 
defendant  took  possession  of  said  mare  after 
plaintiff's  mortgage  was  due.  The  defend- 
ant testified  In  his  own  behalf  that  on  Feb- 
ruary 7,  1891,  he  purchased  from  one  M. 
W.  Carlisle  &  Bro.  a  certain  mortgage, 
which  was  executed  by  said  J.  U  McCain 
•Bd  ooe  X  li.  Peed  to  said  Carlisle  &  Bro. , 


on  January  21,  1881,  and  which  conveyed 
the  mare  which  is  involved  in  the  prese 
controversy,  but  that  he  did  not  iuiow  of 
the  Hunter  mortgage  when  this  assignment 
was  made,  and  did  not  know  of  It  until  it 
was  filed  for  record.  This  mortgage  was 
Introduced  In  evidence,  and  it  was  Indorsed 
as  having  t>een  assigned  to  the  defendant. 
The  defendant  then  proved  the  execution  of 
said  mortgage,  and  that  a  part  of  the  debt 
secured  thereby  was  unpaid.  M.  W.  Car- 
lisle, one  of  the  members  of  the  firm  of 
Carlisle  &  Bro.,  testified  that,  at  the  time 
of  tbe  execution  of  said  mortgage  to  them 
by  McCain  and  Peed,  he  had  no  notice 
of  Mrs.  E.  W.  Hunter's  mortgage.  McCain 
and  J.  L.  Peed,  as  witnesses  for  the 
plaintiff,  testified  that  at  the  time  they  con- 
veyed the  mortgage  to  M.  W.  Carlisle  & 
Bro.  they  told  M.  W.  Carlisle  that  Mrs. 
Hunt»  had  a  mortgage  on  one  of  the  mares 
conveyed  theneln,  which  Is  the  one  involved 
In  this  suit  The  court,  among  other  things. 
Instructed  the  Jury  as  follows:  "That,  If  th^ 
believed  from  the  evidence  that  Carlisle  had 
no  [?]  notice  of  the  existence  of  Hunter's 
mortgage  at  the  time  be  took  the  mortgage 
to  Carlisle  Bros.,  his  notice  would  be  charge- 
able to  Dulin,  though  the  latter  had  no 
notice,  either  actual  or  constructive,  and 
they  must  find  for  the  plaintiff."  The  de- 
fendant duly  excepted  to  this  portion  of  the 
court's  general  charge,  and  also  separate 
excepted  to  the  court's  refusal  to  give  each 
of  the  following  charges  requested  by  him: 

(1)  "If  the  jury  believe  from  the  evidence 
ttiat  Dulln  had  notice  of  Hunter's  mortgage^ 
then    they   must   find   for   tne   defendant." 

(2)  "If  the  Jnry  believe  an  the  evidence, 
they  must  find  for  the  defendant" 

J.  M.  &  E.  M.  Oliver,  for  appellant  N.  D. 
Denson,  for  appdlee. 

McCLELLAN,  J.  In  respect  of  the  rights 
of  an  assignee  of  a  mortgage  securing  in- 
debtedness not  evidenced  by  negotiable  pap 
Xfvt,  there  are  two  distinct  lines  of  author- 
ity, establishing  different  doctrines  in  tbelr 
respective  Jurisdictions.  In  New  Tork,  and 
perhaps  in  one  or  two  other  states,  the  rule 
is  that  the  purchaser  of  such  a  mortgage 
succeeds  only  to  the  rights  of  tbe  mort- 
gagee, and  is  chargeable  with  notice  of, 
and  takes  subject  to,  the  equities  existing, 
not  only  betwe«i  the  mortgagor  and  mort- 
gagee, but  also  between  the  latter  and  third 
persons,  at  the  time  of  tbe  transfer.  Bush 
V.  Lathrop,  22  N.  T.  535.  In  other  statea- 
Pennsylvania,  New  Jersey,  and  Michigan 
among  them— the  assignee  of  such  a  mort- 
gage is  chargeable  only  with  notice  of 
equities  existing  between  the  mortgagor  and 
mortgagee;  and  this  limitation  is  based  on  the 
consideration  that  an  assignee  can  readily 
inquire  of  the  mortgagor  what  claims  he 
may  have  against  the  debt  and  mortgage 
which  the  assignee  is  about  to  purchase, 
but  he  may  not  be  able^  by  the  utmost  dill* 
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gence,  to  aoQoIre  knowledge  of  the  latent 
equity  of  some  third  person.  15  Amer.  & 
Eng.  Enc.  Law,  pp.  860,  861.  And  this  is 
the  view  taken  by  Chancellor  Kent  In  Mur- 
ray V.  Lylbnm,  2  Johns.  Ch.  441,  and  de- 
clared In  a  dissenting  opinion  delivered  by 
him,  as  chief  justice,  in  the  case  of  Bebee 
V.  Banlc.  1  Johns.  629.  Tliis  court  is  com- 
mitted to  the  doctrine  last  stated.  In  the 
case  of  Tison  y.  Association,  67  Ala.  323, 
331,  the  rule  is  thus  declared  by  Brickell, 
C.  J.:  "The  assignee  of  a  mortgage  Intended 
as  security  for  a  debt  wUcfa  is  not  ne- 
gotiable stands  in  the  light  of  an  as- 
signee of  a  mere  chose  in  action.  The  gen- 
eral and  w.eU-settled  principle  is  that  the 
assignee  of  a  chose  in  action  talces  it  sub- 
ject to  all  the  defenses  and  equities  existing 
against  it  at  the  time  of  the  asslgnmoit. 
The  rule  is  generally  supposed  to  extend 
only  to  the  equities  and  defenses  of  tlie 
mortgagor,  and  not  an  equity  residing  in 
some  tliird  person  against  the  assignor,  of 
whi(^  the  assignee  has  no  notice;"  citing, 
among  other  cases,  that  of  Murray  v.  Lyl- 
bum,  supra,  and  quoting  from  the  opinion 
of  Chancellor  Kent  therein  as  follows: 
"The  assignee  can  always  go  to  the  debtor, 
and  ascertain  what  claims  he  may  have 
against  the  bond  or  other  chose  in  action 
whldi  he  Is  about  to  purchase  from  the 
obligee;  but  he  may  not  be  able,  with  the 
utmost  diligence,  to  ascertain  the  latent 
equity  of  some  third  person  against  the 
obligee.  He  has  not  any  object  to  which 
he  can  direct  his  inquiries;  and  for  this 
reaatm  the  claim  of  the  assignee  without 
notioe  of  a  chose  in  action  was  preferred, 
in  the  late  case  of  Redfeam  v.  Ferrler,  1 
Dow,  50,  to  that  of  a  third  party  setting  up 
a  select  .equity  against  the  assignor.  Lord 
BIdon'  observed  in  that  case  that  'it  it  were 
not  to  be  so  no  assignment  could  ever  be 
taken,  with  safety.' "  And  this  doctrine  was 
reaffirmed  in  the  later  case  of  Goldthwaite 
V.  Bank,  67  Ala.  649,  554,  where  It  is  said 
by  Clopton,  J.,  for  the  court:  "While  it 
is  true  that  the  assignee  of  a  paper  not 
negotiable  takes  it  subject  to  all  the  equi- 
ties to  which  it  was  subject  in  the  hands 
of  the  assignor,  this  is  here  understood  to 
mean  the  equities  existing  between  the  orig- 
inal parties,  and  not  equities  which  may 
arise  as  to  other  parties  in  the  course  of 
the  transfei-;"  dtlng  Tison  ▼.  Association, 
supra.  We  conceive  these  cases  to  have 
established  in  this  state  the  rule  that  de- 
fenses and  equities  existing  between  a  mort- 
gagee and  third  persons  will  not  affect  the 
rights  of  an  assignee  of  the  mortgage,  unless 
he  had  notice  thereof  at  the  time  of  the 
assignment,  and  that  an  assignee  for  value 
of  a*snb8equent  mortgage,  without  actual 
notice  of  a  prior  unrecorded  mortgage,  is 
not  prejudiced  by  the  fact  that  his  as- 
signor, -the  second  mortgagee,  took  with  no- 
tice of  the  first  mortgage.  The  evidence 
was  without  conflict  that  the  mortgage  un- 


der which  plaintiff  claims  title  to  the  prop- 
erty in  suit  was  not  recorded  until  after 
the  defendant  became  a  purchaser  for  value 
of  the  mortgage  under  which  he  claims  title 
(heneto.  This  state  of  case  imposed  on 
plaintiff  the  onus  of  proving  that  the  de- 
fmdant  purchased  with  notice  of  the  prior 
incumbrance.  The  onus  was  not  discharged 
by  proof  that  defaidant's  assignors  had  such 
notice  when  the  second  mortgage  was  exe- 
cuted. There  was  no  evidence  that  defend- 
ant himself  had  such  notice;  The  plaintiff, 
therefore,  failed  to  make  out  her  case;  and 
the  court  erred  in  refusing  to  give  the  af- 
firmative charge  and  charge  2  reqilested  by 
defendant,  as  also  in  that  part  of  the  gen- 
eral charge  to  which  an  exception  was 
reserved.    Reversed   and  remanded. 


(M    Ala.   209> 

FARGERSON  et  al.  v.  HALL  et  al. 
(Supreme  Court  of  Alabama.     May  23,  1883.) 
Fbacdclent  Convetanoes  —  What  C!onstituts 

— SurHCIBNCT  OP  COSSIDKBATION. 

1.  In  a  salt  to  set  aside  as  fraudulent  k 
sale  by  an  insolvent  merchant  of  his  stock  of 
eoods,  notes,  and  acconnts  to  certain  cteditor*- 
lor  the  amount  of  hia  indebtedness  to  them, 
and  an  amount  In  cash,  it  appeared  that  the 
cash  amount  was  the  amount  the  merchant 
owed  to  certain  other  creditors  for  borrowed 
money,  that  he  demanded  the  amount  in  order 
to  pay  such  creditors,  that  the  sale  was  made 
with  the  understanding  that  the  amount  should 
be  so  used,  and  that  it  was  so  used.  Hdd, 
that  a  fraudulent  intent  conld  not  be  imputed 
to  the  purchasing  creditors,  in  paying  such 
amount  as  part  of  the  purchase  price  of  the 
goods. 

2.  The  goods  were  sold  for  f8,000.  The 
receiver  appointed  to  close  ont  the  stock  real- 
ized $3,164.52.  Held,  that  the  amount  paid 
was  not  so  materially  less  than  the  value  of 
the  goods  as  to  make  the  sale  fkaudulent 

Appeal  from  chancery  court,  Colbert  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Bill  by  J.  T.  Fargerson  &  Co.  against  A.  M. 
Hall  and  others  to  set  aside  a  sale  of  per- 
sonal property  as  fraudulent  Decree  for  de- 
fendants.   Complainants  appeal.    Affirmed. 

The  appellants  filed  their  bill  against  the 
appellees,  the  object  of  which  was  to  set 
aside,  as  fraudulent  against  his  creditors,  a 
sale  of  a  stock  of  goods  and  his  notes  and 
accotmts,  made  by  A.  M.  Hall  to  Throne,. 
FrankUn,  Nance  &  Adams  and  J.  S.  Reeves 
&  Co.,  the  two  defendant  firms,  to  which  he 
was  indebted.  The  material  allegations  of 
the  bm  are  that  prior  to  the  25th  of  Octob^. 
1889,  the  defendant  A.  M.  Hall  was  a  mer- 
chant at  Cherokee,  Ala.,  carrying  on  a  gen- 
eral merchandise  business,  and  had  been  so 
engaged  for  several  years;  that  on  that  date 
said  HaU  was  indebted  to  complainants  in  a 
large  sum  of  money,— $2,640.62;  that  he  was 
insolvent,  and  on  that  date  he  sold  all  his 
stock  of  goods,  notes,  and  accounts  to  said 
defendant  firms,  the  consideration  being  the 
debts  he  was  then  owing  said  defendants, 
which  are  alleged  to  have  been  less  than 
$3,000,  and  $S00  in  cash,  then  and  there  paid 
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to  him;  that  fbe  cowdderatloii  for  the  alleged 
sale  was  Inadequate,  not  being  more  than 
one-balf  of  the  value  of  the  property  trans- 
ferred; that  defendants  knew  that  said  Hall 
was  Insolvent,  and  that  the  property  at- 
tempted to  be  transferred  to  them  was  worth 
more  than  twice  the  amonnt  of  their  debts; 
that  said  attempted  sale  was  made  to  hinder, 
delay,  and  defraud  the  complainants  and  the 
other  creditors  of  aaid  BLall,  and  was  fraud- 
nlent  and  void;  and  the  prayer  is  to  have  It 
80  declared.  On  the  application  of  the  com- 
platoants  a  receiver  was  appointed,  who  took 
charge  of  the  property  transferred  to  de- 
fendants, sold  the  goods,  collected  the  notes 
and  accoimts,  as  far  as  practicable,  and  has 
the  proceeds  in  hand.  A  separate  answer 
was  filed  by  A.  M.  Hall.  The  other  defend- 
ants answered,  admitting  the  insolvency  of 
Hall,  and  th^r  belief  of  that  fact,  at  the 
time  they  made  said  purchase.  They  al- 
lege that  the  property  they  bought  was 
worth  less  than  they  ptiid  for  it,  and  deny 
the  allegation  that  It  was  worth  more.  They 
also  allege  that  in  their  transaction  with  Hall 
they  gave  up  tbdir  claims  against  him,  aggre- 
gating the  sum  of  $2,825,  and  paid  to  him 
f853  in  money,  for  the  purpose,  and  with  the 
understanding  and  requirement,  on  their  part, 
that  he  should  pay  the  same  to  certain  cred- 
itors of  his  for  borrowed  money,  whose 
names  he  gave;  that  Hall  himself  required 
them  to  pay  this  sum  In  cash  as  a  condition 
to  his  making  the  sale,  so  that  he  might  pay 
off  these  debts;  and  that  he  did,  accordingly, 
pay  out  the  whole  sum  thus  received  for 
that  purpose.  They  state  the  amounts  of 
their  respective  debts,  which  they  allege  to 
be  due,  owing,  and  bona  fide;  deny  that  any 
benefit  was  reserved  to  the  said  Hall,  or 
that  there  was  any  fraud,  or  purpose  to  hin- 
der and  delay '  the  other  creditors  of  said 
Hall,  but  that  the  transaction  was  fair  and 
lumest.  The  chancellor,  on  final  hearing,  de- 
nied the  reli^  prayed  for  by  complainants. 

R.  W.  Walker  and  Hnmes,  Sheffey  & 
Speake,  for  appellanta  Kirk  &  Almon,  for 
appellees. 

HARALSON,  3,  There  Is  no  dispute  be- 
tween the  parties  as  to  the  legal  inlnclples  by 
which  this  case  is  to  be  decided.  They  have 
been  so  repeatedly  declared  by  this  court  as 
to  reqTfire  but  little  repetition  of  them  here. 
There  are  three  Inquiries,  and  only  three,  to 
whidii  consideratioa  need  be  devoted  in  a 
case  of  this  kind,  viz.  the  bona  fides  of  the 
consideration  paid,  Its  sufi^dency,  and  wheth- 
er or  not  there  was  a  reservation  of  benefits 
to  the  debtor.  Pollock  v.  Meyer,  (Ala.)  11 
aontb.  Rep.  385;  DawsMi  v.  Flash,  (Ala.)  12 
South.  Bep.  69. 

1.  There  Is  no  controversy  as  to  the  bona 
fides  of  the  debts  which  respondents  held 
against  said  HalL  It  is  clearly  shown,  and 
la  not  denied,  that  he  owed  the  defendants 
Throne,  FrankUn,  Nance  &  Adams,  the  sum 


of  11.304.  and  to  defendants  J.  S.  Beeves  ft 
Co.,  $1,521.30,  aggregating  $2,825.39.  Nor  is 
It  denied— for  It  Is  fully  established  by  the 
proof— that  the  defendants,  together,  paid  to 
Hall,  as  a  part  of  the  consideration  of  the 
trade,  the  sum  of  about  $853  In  cash,— an 
amount  of  money  which  Hall  was  owing  to 
other  creditors  for  sums  borrowed  of  them, 
which  he  felt  especial  concern  to  pay.  The 
proof  tends  to  show,  and  is  satisfactory  to 
that  end,  that  the  representatives  of  the  de. 
fendants,  Nance  and  Neely,  who  conducted  the 
negotiation,  did  not  desire  to  purchase  the 
notes  and  accounts,  but  simply  the  stock  of 
goods,  but  that  Hall  would  not  make  the 
sale  unless  these  were  included,  and,  yield- 
ing to  his  terms,  they  furnished  him  the 
amount  of  money  he  required  to  pay  this  In- 
debtedness for  borrowed  money,  the  larger 
part  of  which  was  owing  to  his  father  and 
brother.  HaU,  who  was  examined  by  the 
complainants,  swears  to  this  fact,  and  also 
that  he  paid  every  cent  of  the  amount  thus 
paid  to  him  to  these  creditors,  and  produced 
on  the  trial  their  receipts  to  corroborate  this 
statement  He  says  the  respondents  made  no 
demand  of  him  to  pay  these  debts,  but  that 
he  did  require  from  them  the  money  for  the 
purpose;  but  Nance  and  Neely  both  swear 
he  gave  them  the  names  of  these  creditors, 
and  they  paid  the  sum  required  with  the  un- 
derstanding that  It  should  be  paid  over  to  - 
them,  which  Hall  informed  them  afterwards 
he  had  done,  and  produced  the  receipts  to 
show.  Their  version  of  the  transaction  Is  to 
be  credited  as  the  correct  one,  since  it  Is 
natural,  and  what  we  might  expect  of  them, 
under  the  circumstances,  having  been  advised 
by  their  counsel  how  to  act  Hall  had  the 
right  to  pay  these  creditors,  in  preference  to 
others,  out  of  the  proceeds  of  the  sale  of  his 
property;  and  the  purchasers  will  not  be 
held  to  a  fraudulent  intent  in  having  paid 
to  him  this  sum  ot  money  as  a  part  of  the 
purchase  price  of  the  goods.  If  they  paid  it, 
and  had  a  reasonable  expectation  at  the 
time  that  It  would  be  used  for  the  purposes 
specified,  and  it  was  In  fact  so  used.  Chip- 
man  V.  Stem,  89  Ala.  207,  7  South.  Rep.  409; 
Levy  v.  Williams,  79  Ala.  179;  Bankln  v. 
Vandlver,  78  Ala.  662;  Hodges  v.  Ck)lemaii, 
76  Ala.  203.  It  thus  appears  that  the  debts 
of  the  respondents,  which  were  satisfied  In 
the  sale  of  the  goods,  notes,  and  accounts, 
were  bona  fide,  and  that  the  money  paid  as 
the  balance  of  the  consideration  for  the  pur- 
chase was  honestly  and  fairly  paid. 

2.  As  to  the  value  ot  the  goods  sold,  and 
the  notes  and  accounts  transferred,  there  Is 
confllot  In  the  evidence.  It  would  extend 
this  opinion  at  too  great  length,  and  would 
be  unnecessary,  to  review  In  detail  the  evl. 
dence  of  the  witnesses  as  to  these  values. 
Beferilng  first  to  the  goods,  the  complain- 
ants, to  prove  their  value,  examined  four 
witnesses,  including  the  defendant  A.  M. 
Hall,  neither  of  whom,  except  HaU,  showed 
a  knowledge  of  the  stock,  from  an  examina- 
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Hon  of  It,  or  had  experience  which  would 
entitle  them  to  be  considered  as  very  compe- 
tent to  speak  in  reference  to  such  matters. 
But,  with  such  experience  and  knowledge  as 
they  had,  they  gave  it  as  their  opinion  that 
the  goods  were  worth  75  cents  on  the  dollar 
of  their  original  cost  Hall  says  they  were 
worth  that  price.  On  the  cross-examination 
he  admitted  that  he  had  sold  the  stodk  for 
$3,000;  that  the  transaction  was  fair  and 
honest;  that  the  times  were  hard,  people 
poor,  and  money  very  scarce;  that  he  was 
about  a  week  negotiating  the  trade  with  de- 
fendants' representatives;  that  he  had  been 
in  business  i^ce  1881,  and  the  stock  in  store 
was  composed  partly  of  accumulations  of 
goods  since  that  time,  but  there  were  not  a 
great  many  old  goods;  that  be  had  on  hand 
$500  or  $600  worth  of  new  goods,  and  had 
many  that  had  been  carried  from  the  winter 
before,  and  most  of  the  snmmer  goods  had 
been  brought  over  from  the  past  summer; 
that  there  was  a  dUference  between  him  and 
the  representatives  of  the  defendants  as  to 
the  value  of  the  goodp,  notes,  and  accounts; 
that  they  did  not  propose  to  pay  exceeding 
$500  over  and  above  the  amount  he  owed 
them,  bat  he  demanded  $800.  Finally  the 
sale  was  consummated,  and  the  goods  were 
v.ilucd  in  the  transaction  at  $3,000,  and  the 
notes  and  accounts  at  $679.  On  the  other 
side,  Nance  and  Neely,  who  made  the  ne- 
gotiation with  Hall,  both  depose  that  they 
paid  more  for  the  goods  than  they  believed 
they  were  worth;  that  they  had  been  selling 
to  him  for  the  past  el^t  or  nine  years,  and 
had  sold  him  the  greater  part  of  the  goods 
he  had  bought;  that  they  had  seen  his  stock 
several  times  a  year,  and  had  kept  up  with 
It;  that  the  stock  was  old,  for  the  greater 
part,  and  was  not  worth  exceeding  $2,600, 
but  that  they  offered  him  the  amount  of 
their  debts,  $2,825,  and  $;i00  for  the  goods, 
notes  and  accounts,  bat  he  declined  the 
offer,  and  required  $300  more,  and  the  trade 
was  finally  concluded,  valuing  the  stock  at 
$3,000,  and  the  notes  and  accounts  at  $679. 
Defendants  examined  seven  other  witnesses 
as  to  values,  three  of  whom  testified  to  many 
years'  experience  In  mercintlle  business,  and 
to  having  examined  this  stock  of  goods;  two 
of  them  giving  it  as  their  opinion  that  it  was 
not  worth  more  than  50,  and  one  that  It 
was  worth  60,  per  cent  on  the  cost  price. 
The  other  four,  who  had  had  some  ex- 
perience with  secondhand  stocks  of  goods, 
testified  that  50  per  cent  on  the  cost  price 
was  a  fair  valuation  of  them.  The  stod^ 
aa  Inventoried  by  the  receiver,  at  net  cost, 
amotmted  to  $4,276.  If  valued  at  75  cents 
on  the  dollar,  as  estimated  by  complainants' 
witnesses,  it  was  worth  $3,200,  and  If  at  50 
cents,  as  estimated  by  other  witnesses,  then 
$2,100,  making  a  difference  In  their  esti- 
mates of  $1,100.  In  proving  the  considera- 
tion of  a  sale  of  this  character  the  law  al- 
lows room  for  the  CNrdlnary  difference  of 
opinion,  and  will  not  weigh  the  eBtimates  of 


values  in  too  exacting  a  balance.  Bank  r. 
McDonneU,  89  Ala.  447,  8  South.  Rep.  187. 
But  we  have  other  evidence  to  aid  us  in  the 
approximate  value  of  the  goods.  The  court 
appointed  Amos  L.  Moody,  the  register  in 
chancery,  as  the  receiver  in  this  suit  who 
took  possession  of  the  property  transferred, 
and  proceeded  to  sell  the  goods  and  collect 
the  claims.  Tlie  receiver's  sales  amounted 
to  $3,617.75.  He  was  about  10  months  In 
closing  out  the  stock,— a  part  of  it  at  private 
sale,  and  some  at  auction.  His  expenses, 
which  he  swears  were  curtailed  to  what  was 
absolutely  necessary,  amounted  to  $908.85, 
leaving  as  a  balance,  on  that  account,  of  $2,- 
708.90.  But  before  the  receiver  took  charge 
the  defendants  had  sold  $625.70  worth  of 
goods  at  a  cost  of  $115.08,  and  had  added 
$55  worth  of  new  goods,  which  the  receiver 
got  together  amotmtlng  to  $170.08,  to  be 
deducted  from  the  gross  sales,  leaving  a  bal- 
ance of  $455.62  to  be  added  to  the  $2,708.90, 
making  $3,164.52  as  the  approximate  value 
of  the  goods  at  the  time  they  were  sold  to 
the  defendants,  being  $164.52  more  than  de- 
fendants paid  for  them.  Under  the  dream- 
stances  we  cannot  regard  $3,000,  paid  for 
$3,164.52  worth  of  goods,  as  so  materially 
less  than  their  value  as  to  make  the  sale 
fraudulent,  especially  when  It  Is  remem- 
bered that  for  the  10  months  between  the 
sale  by  the  defendants  and  the  closing  out 
of  the  receivership  the  interest  on  the 
amount  the  defendants  paid  for  the  goods 
exceeded  this  difference  of  $164.52,  and  that 
the  interest  Is  still  running  against  them, 
and  none  In  their  favor,  on  the  sum  remain- 
ing In  the  hands  of  the  register.  But  In  addi- 
tion to  this  it  Is  clearly  shown  that  Hall 
transferred  everything  he  owned,  without 
the  reservation  of  any  exemptions;  and,  if 
the  amount  paid  In  cash  was  less  than  the 
exemptions  to  which  he  was  entitled,  the 
other  creditors  cannot  complain  of  the  trans- 
action, since  they  are  not  injured  by  It 
Brinson  t.  Edwards,  94  Ala.  448,  10  South. 
Bep.  219. 

3.  For  convenience  we  consider  the  trans- 
action of  the  notes  and  accoimts  separate 
from  the  sale  of  the  goods,  although  they 
were  one  and  the  same,  l^ese  were  esti- 
mated and  Included  at  $679.  After  an  effort 
extending  over  nearly  two  years,  the  re- 
ceiver collected  on  these  claims  $519.75,  and 
James  Nance  collected,  before  the  receiver 
was  appointed,  $284.62;  makhtg  total  col- 
lections, $768.37.  Deducting  15  per  cent,  the 
reasonable  expense,  as  Shown,  of  collecting, 
and  we  have  remaining  $25.87  less  than  was 
paid  for  them.  Green  Turner,  who  was  em- 
ployed by  the  receiver  to  collect  these  claims, 
or  to  aid  in  so  doing,  who  was  acquainted 
with  the  financial  standing  of  the  parties, 
gives  his  opinion  that  the  batch  was  not 
worth  over  $650  when  sold;  and  Amos  L. 
Moody,  who  was  also  well  acquainted  wlti* 
the  parties  owing  the  notes  and  accounts, 
agrees  with  said  Turner  that  not  more  than 
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(M  or  $50  more  can  be  collected;  that  the 
parties  are  poor,  and,  for  the  most  part, 
nothing  can  be  made  out  of  them.  The  evi- 
dence is  satisfying,  without  reyiewtng  it,  that 
the  defendants  paid  fair  value  for  these 
dalms. 

4.  It  Is  not  insisted  that  there  was  any 
reservation  of  benefit  to  Hail  in  making  the 
sale.  Hall  himself  swears:  "In  this  transac- 
tion I  did  not  receive  any  personal  benefit, 
other  than  the  payment  of  my  indebtedness. 
I  did  not  retain  a  nickeL  •  •  •  I  honestly 
owed  the  amounts  I  paid.  •  •  •  Oliese 
payments  were  made  according  to  my  de- 
sign at  the  time  I  made  the  demand  for  the 
$800."  Speaking  of  the  entire  transaction, 
he  says:  "The  sale  of  the  goods,  notes,  and 
accounts  was  not  made  to  hinder,  delay,  or 
defrsAid  any  of  my  creditors.  Neither  was  It 
made  to  hinder,  delay,  or  defraud  J.  T.  Far- 
gerson  &  Co.  I  honestly  owed  the  parties 
the  amounts  1  have  stated,— $1,521.39  to  J. 
&  Seevee  &  Co.,  and  $1,904  to  Throne, 
Franklin,  Nance  &  Adams."  We  find  no  er- 
ror In  the  record,  and  the  decree  of  the  chan- 
cellor is  affirmed. 


(99   Ala.   292} 

BAHBBRGBR  et  al.  v.  VOORHEES  et  al. 

(Supreme  Court  of  Alabama.     May  23,  lagS.") 

PiucDDLByT  Attachmejjt— Bill  to  Bbt  Aside — 

8DFF1CIENCT— Laches. 

1.  A  bill  to  set  aside  as  fraudulent  an  at- 
tachment and  sale  by  the  confidential  clerk  of 
an  insolvent  merchant  of  the  entire  property 
of  such  merchant,  and  to  subject  such  proper- 
ty to  the  payment  of  complainants'  demand, 
alleged  that  aft^  such  attachment,  complain- 
ants, to  collect  their  demand,  attached  the 
same  property  seized  under  the  alleged  fraudu- 
lent attachment,  and  obtained  judgment;  that, 
after  their  attachment,  other  creditors  levied 
on  the  same  property,  and  filed  separate  bills 
to  set  aside  the  alleged  fraudulent  attachment, 
and  enjoined  the  sheriff  from  paying  over  the 
money  realized  from  the  sale  under  the  alleged 
fraudulent  attachment.  The  bill  made  the 
merchant,  clerk,  sheriff,  and  each  of  the  at- 
taching creditors  paitieB.  Hdd,  that  the  bill 
waa  not  multifarious. 

2.  Nor  does  auch  bill  show  a  misjoinder  of 
defendants. 

3.  Complainants  will  not  be  held  guilty  of 
laches  in  not  filing  their  bill  until  after  the 
other  attaching  creditors  had  filed  bills  to  set 
aside  the  alleged  fraudulent  attachment,  where 
it  is  not  shown  that  defendants  have  been  in- 
jured or  prejudiced  by  their  delay. 

4.  The  bill  is  not  defective  because  It  fails 
to  all^e  that  the  suits  between  the  other  at- 
taching creditors  against  the  merchant  and 
clerk  have  been  determined. 

Appeal  from  city  court  of  DecatUr;  Wil- 
liam H.  Simpson,  Judge. 

Bill  by  Voorhees,  Miller  &  Rupel  against 
Bamberger,  Bloom  &  Co.  to  set  aside  a 
fraudulent  attachment  A  demurrer  to  the 
bOl  was  overruled,  and  defendants  appeal. 
Affirmed. 

The  bin  In  this  case  was  ffied  by  complain- 
ants on  the  4th  day  of  March,  1891,  and  its 
averments  are  that  I.  PInkus,  a  merchant  in 
Decatur,  Ala.,  doing  business  under  the  name 
«f  I.  Pinkns  ft  Co.,  bad  been  buying  goods 
v.l8so.no.8— 20 


from  them  during  the  years  1889  and  1890; 
and  on  the  1st  of  March,  1890,  owed  com- 
plainants a  balance  on  their  purchases  of 
$975.30,  as  evidenced  by  their  three  prom- 
issory notes  for  $314.95  each,  of  date  20th 
February,  1890,  payable  m  80,  60,  and  90 
days,  respectlvdy,  and  a  vetifled  account 
of  $30.50;  that  prior  to  March  1,  1890,  said 
'PInkus  was  heavily  indebted  to  others  be- 
sides complainants,  and  was.  In  fact,  at 
tliat  time,  insolvent;  that  long  prior  to  that 
date  Herbert  Cartwright  had  been  a  trusted 
employe  and  confidential  clerk  of  said  PInk- 
us, and  knew  his  financial  condition,  and 
that  he  was  insolvent;  that  during  the  latter 
j  part  of  February,  and  early  In  March,  1890, 
said  PInkus  secretly  removed  from  his  store 
a  considerable  portion  of  his  then  stock  of 
goods,  with  the  Intent  to  hinder  and  delay 
his  creditors  in  the  collection  of  their  obli- 
gations against  him,  and  with  the  intent  to 
defraud  them;  that,  in  pursuance  of  this 
fraudulent  Intent,  he  entered  Into  a  conspira- 
cy with  his  said  clerk,  Cartwright,  the  re- 
sult of  which  was  that  said  Cartwright  sued 
out  an  attachment  against  said  PInkus  ft 
Co.  from  the  city  court  of  Decatur  for  a 
pretended  debt  from  said  PInkus  &  Co.  to 
him  of  $9,500,  and  caused  said  attachmoit 
writ  to  be  placed  in  the  bands  of  the  sher- 
iff of  Morgan  county,  and  to  be  levied  on  the 
mer<diandlse,  goods,  chattels,  and  estate  of 
said  I.  PInkus  &  Co.,  and,  taking  the  same 
Into  his  possession,  proceeded  to  sell  the 
same,  and  converted  them  into  money;  that 
said  pretended  Indebtedness  of  said  PInkus 
ft  Co.  to  said  Cartwright,  except  as  to  a  flmall 
part  thereof,  the  exact  amount  of  which  the 
complainants  were  unable  to  state,  was  sim- 
ulated, fictitious,  and  not  a  bona  fide,  hon- 
ert  debt,  but  was  conceived  for  the  pur- 
pose of  fraud,  and  with  the  intent  to  de- 
fraud the  creditors  of  said  I.  PInkus  &  Co.; 
that  on  the  4th  March,  1890,  subsequent  to 
the  attachment  of  said  Cartwright,  complain- 
ants also  sued  out  a  writ  of  attachment 
from  said  city  court  of  Decatur  against  said 
PInkus  &  Co.,  to  coUect  their  said  debt 
against  said  PInkus,  and,  placing  It  in  the 
hands  of  the  sheriff,  caused  the  same  to  be 
levied  that  day  on  the  same  property  on 
which  the  attachment  of  said  Cartwright  had 
been  levied,  and  subsequently  they  obtained 
a  Judgment  in  said  dty  court  in  said  attach- 
ment suit  against  said  Pinkns  &  Co.  for 
$1,005.50,  besides  $20.75  costs  of  suit;  that 
said  PInkus  &  Co.  had  no  other  property 
besides  that  levied  on  which  was  liable  to 
execution,  and  that  was  not  sufficient  to  pay 
the  amount  of  said  pretended  claim  of  said 
Cartwright;  that,  subsequent  to  complain- 
ants' said  attachment  and  to  the  levy  of  the 
same,  other  creditors— Bamberger,  Bloom  & 
Co.,  Lowenhelm,  Selnshelmer  ft  Kahn,  and 
Marks  Bros,  ft  Marks— sued  out  attach- 
ments, also  out  of  said  city  court,  against 
said  PInkus  ft  Co.,  and  caused  them  to  be 
placed  in  the  bands  of  the  sheriff,  and  levied 
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on  llie  MUM  property  that  the  attachmenta 
at  Bald  Cartwrl^t  and  of  complainants  had 
been,  btfore  that  time,  respectlyely,  levied, 
whldi  were  all  levied  subsequent,  and  sub- 
ject to  complainants'  said  attachment;  that 
■aid  parUes,  each,  also  filed  a  bill  in  equity, 
In  said  dty  court,  for  the  purpose  of  setting 
aside  said  attachment  of  Cartwright,  and 
Ita  levy  on  said  property,  aa  being  fraudulent 
and  void  as  to  the  creditors  of  said  Pinitus 
&  Co.,  and  in  these  suits  the  sheriff  was  en- 
joined from  paying  over  the  money  realized 
£rom  the  sale  of  the  goods  under  the  attach- 
ment of  said  Cartwright,  and  it  is  now  In 
the  custody  of  the  sheriff,  subject  to  the  or- 
ders of  the  court  The  complainants  do  not 
appear  to  have  been  made  parties  defendant 
to  said  suits.  Each  of  said  creditor  firms 
whose  names  are  given  above,  the  said  Her- 
bert Cartwright,  said  I.  Finkus,  and  the  sher- 
iff, Silas  P.  Ryan,  are  made  parties  to  the 
MIL  The  prayer  of  the  bill  is  that  the  at^ 
tachment  of  said  Herbert  Cartwright  be  de- 
clared fraudulent  and  void;  that  complain- 
ants' said  claim  against  defendant  Ptnkus 
be  first  paid  out  of  the  proceeds  of  said  sale; 
that  tlie  sheriff  be  enjoined  and  restrained 
from  paying  oat  any  of  said  money  until 
complainants'  said  payment  and  costs  are 
first  paid,  and  for  general  relief.  The  biU 
was  demurred  to  by  Bamberger,  Bloom  & 
Co.,  Marks  Bros.  &  Marlu,  and  Lowenhelm, 
Selnshelmer  &  Kahn,  and  on  its  submlssloii 
on  said  demurrers  the  court  overruled  them, 
and  the  cause  is  here  to  reverse  the  decree 
of  the  chancdior  In  oremillng  said  demnr- 
rers. 

Homes,  Sheffey  &  Speake  and  W.  B.  Fran- 
cis, for  appellants.  B.  W.  Godbey  and  O. 
i).  Shelby,  for  appellees. 

HARALSON,  J.  It  is  provided  by  ata^ 
Ute  in  tills  state  that  the  levy  of  an  attacb- 
meat  creates  a  lien  In  favor  of  tiie  i^ain- 
tiff.  Oode,  I  2957.  This  lien  is  Indhoate  un- 
til Judgment  Is  obtained  in  Uie  attaduneot 
suit,  when  It  becomes  spedflo  and  fixed, 
and  dates  from  the  levy  of  tlie  attachment. 
Hb»  levy  places  the  property  In  the  custody 
of  ithe  law,  and  the  Hen  It  creates  cannot  be 
divested  or  overridden  by  any  oabeequait 
1I«L  When  tiiere  are  writs  of  attadunenit 
sal>sequent  to  the  first,  eacb  differing  in  date 
of  levy,  and  all  levied  on  tbie  same  property, 
eacta  subsequent  one  Is  levied  in  But>ordlna- 
tlon  to  the  ones  that  precede  ft,  and  the  ilea 
0^  each  dates  from  the  moment  ctf  Its  levy; 
and,  If  all  are  prosecuted  to  Judgment,  they 
must  be  paid  In  the  order  of  th^  reapeo- 
ttve  levies.  1  Brick,  IXg.  161;  3  Brick.  Dig. 
08;  Drake,  AtUobm.  H  225,  228.  Wbea 
Cartwright  sued  out  and  levied  his  attaoh- 
iqient  on  tbe  property  of  L  Pinkus,  the  law 
gave  falm  a  lien  on  It  from  tbe  time  of  Its 
l»vy,  .  subject  to  be  dlveerted  at  law  only 
on. failure  to  prosecute  his  attachment  to 
Jodgmeut,  and  to  become  fixed  If  and  when 


he  obtained  such  judgmenL  This  lien  oC 
an  attachment  is  a  legal,  in  contradistinc- 
tion to  an  equitable,  lien.  It  Is  in  all  re- 
spects similar  in  character  to  an  execution 
lien,  the  <»e  being  goieral  and  the  oUier 
specific.  Each  Is  acquired  at  law,  and  not 
through  the  tnstmmentallty  of  a  court  of 
equilT'.  The  execution  lien,  so  long  as  fbe 
creditor  keeps  It  alive  by  renewals  placed 
in  the  hands  of  the  dierifl,  cannot  be  de- 
feated or  Impaired  by  the  activity  of  other 
creditors  who  may  have  acquired  junior 
liens;  and  so  no  junior  attachment  lien  can 
override  Its  senior,  which  is  subject  to  no 
infirmity  to  make  it  void.  In  this  case 
there  were  several  attacbmenta  levied,  sab- 
sequent  to  Oartwright's,  on  the  same  prop- 
erty. The  oomplalnantB'  was  prior  to  Uia 
others  in  date  of  levy,  and  tlie  attaching 
creditors  subsequent  to  Cartwright,  includ- 
ing complainants,  have  a  common  interest, 
and  are  proceeding  to  defeat  Caitwrigbt's 
cm  ana  same  ground,  namely,  that  lit  was  Is- 
sued on  a  simulated  debt,  and  was  In- 
tended to  defraud  the  creditors  of  Plukus, 
their  common  debtor.  They  each  have  filed 
a  blU  to  remove  this  alleged  fraudulent  at- 
tactunent,  so  as  to  displace  It  in  favor  of  tlieir 
own.  However  it  may  have  been  held  else- 
where. It  is  the  settled  practice  in  this  state 
that  in  an  attachment  suit  at  law  another 
creditor  cannot  intervene  by  peUtloa,  and 
be  made  a  party  to  the  suit,  tn  order  that 
he  may  attack  the  proceedings  on  the 
groimd  of  fraud,  or  fraudulent  collualoa  be- 
tween the  attadilng  creditor  and  tbe  debtor. 
Cartwright  v.  Bamberger,  90  Ala.  406,  8 
SoutiL  Rep.  264.  And  it  was  held  In  tfcat 
case  that  a  Junlw  attaching  creditor  had  a 
right  to  Invoke  tbe  aid  of  a  court  of  equity. 
In  a  bill  filed  against  the  prior  fraudulent 
attaching  creditor,  to  declare  his  attachment 
fraudulent,  and  nave  it  set  asidey  to  make 
his  lien,  already  fixed  at  law,  operative 
against  such  fraudTilent  obstruction.  The 
purpose  of  a  bill  of  ttie  kind  cannot  be  to 
have  a  lien  dedaned,  but  simply  to  aid  In 
carrying  into  effect  one  already  created  and 
existing  aJt  law.  Drake,  Attacbm.  |  225.  In 
dlscusedng  this  principle  in  another  oase^  In 
its  application  to  execu11<»i  Hens,  whlcb  Is 
appoette  to  tlie  case  in  hand,  we  said:  "A 
court  of  equity,  ta  dealing  with  legal  rights, 
adopts  and  follows  the  rules  of  law  in  all 
oases  to  which  those  rules  are  applicable; 
and  whenever  tbere  Is  a  direct  rule  of  law 
governing  tlie  case  in  all  Its  droumstances 
the  court  Is  as  much  bound  by  It  as  would 
be  a  oourt  of  law  If  the  ccMitrover^  was 
there  pending.  The  court  comes  as  an  anx- 
illary  to  give  effect  to  and  raider  more 
available  legal  U«is,  not  to  displace  them, 
nor  to  subvert  their  order  of  priortty,  wblcb 
the  law  baa  established."  And  it  was  far- 
ther said  that  a  Juidor  Judgment  creditor, 
prooeeding  In  a  court  of  equity  for  tlie  re- 
moval of  fraudulent  conv^anoes  or  trans- 
fers of  property,  subjaot  to.  exeoutloa  at 
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law,  does  not  acquire  a  peeterenoe  aver 
smlor  Jodgmeirt  creditors,  who  have  the 
prior  liens  at  law.  Mathews  y.  Insurance 
Go.,  75  Ala.  86.  No  reason  can  be  assigned 
for  -the  applicatloD  of  this  principle  to  execu- 
tion and  not  to  attachment  Uena  If  the 
oomiilalnants  and  Hxe  defendants  were  In  a 
court  of  law  which  was  proceeding  to  direct 
the  sheriff  In  ane  distribution  of  the  pro- 
ceeds of  Ihe  sale  of  thia  property  among 
the  attaobing  creditors^  Uiey  would  be  en- 
titled to  priority  of  payment  according  to 
Hie  date  of  tii^  respective  levies.  It  is 
the  daty  of  a  court  of  equity,  in  ibis  re- 
spect, to  ttfOow  the  law. 

If  Oartwrigfat's  attachment  was  fraudu- 
kat,  and  was  littended,  as  is  alleged,  to 
transfer  the  property  levied  on  from  Pinkus 
to  him.  It  had  the  same  effeot  as  a  franda- 
lemt  oonveyanoe,  and  no  equity  remained  in 
Flnkns;  for,  as  between  him  and  Cart- 
wright,  the  transaction  was  absc^ute  and  Ir- 
revocable. But,  as  between  them  on  the 
me  side,  and  the  creditors  of  Pinims  on  tlie 
otb^  the  transaction  would  be  void;  and 
this  bill,  and  those  filed  by  the  other  cred- 
Iton,  are  aimed,  not  at  any  supposed  or 
real  equity  remaining  in  Finkus,  but  to  wrest 
the  whole  title  from  Oartwrlght  and  Flnlnia, 
and  subject  the  propei^,  or  Its  proceeds, 
to  the  sui>erior  liens  of  tbie  creditors  whose 
attachments  have  been  In  good  faith  sued 
out  to  enforce  the  collection  of  their  debts. 
Ihe  OMitention,  therefore,  of  the  defendants, 
that  the  interest  of  Finkua  &  Go.  in  the 
Btodc  of  goods  seized  under  the  fraudulent 
attachment  of  Gartwrlght,  the  moment  the 
attachment  was  levied,  became  an  equitable 
estate  for  the  benefit  of  bona  fide  creditors, 
and  that,  therefore,  It  became  a  race  of  dili- 
gence between  the  creditors  as  to  which 
of  them  would  first  take  advantage  of  this 
equitable  right  and  secure  a  first  lien  on 
the  goods,  or  'the  proceeds  of  their  sale,  by 
filing  a  bill  in  a  court  of  equity  for  that  pur- 
pose, does  not  find  sanction,  it  wovld  seem, 
either  in  principle  or  authority.  If  no  at- 
taiduneot  had  been  sued  at  law,  and  no 
Hata  there  created,  the  principle  contended 
for  might  be  applied,  bat  it  is  inappllcaMe 
to  thia  case.  Bnongh  has  been  said  already 
to  indicate  that  the  complainants  and  other 
attaching  creditors,  defendants,  have  a  com- 
mon interest  to  overthrow  the  alleged  fraud- 
ulent Uen  of  Oartwrii^t  They  have  a  ooon- 
mon  tie  that  far;  and  whetiier  the  Hen.  at 
the  one  or  the  other,  as  between  themselves. 
Is  to  have  priority,  it  Is  a  matter  of  common 
concern,  growing  out  of  the  same  alleged 
fraudulent  transaction  between  Oartwrlght 
and  Pinkus,  and  the  legal  relations  of  the 
creditors,  respectively,  to  that  transaction 
that  It  Shan  be  annulled  and  held  for  naught 
It  cannot  be  said  that  the  bUl,  having  for 
its  object  liie  setting  asjde  of  said  fraudu- 
loit  attachment  and  attempted  transfer  of 
the  property  of  the  common  debtor,  and 
the   adjustment   of   these   competing   liens 


for  the  money  in  the  hands  of  the  sheriff,— 
matters  springing  from  the  same  transac- 
tion, and  in  wliich  all  tae  parties  are  inter- 
ested,—is  multifarious,  or  that  there  has 
been  an  Improper  Joinder  of  defendants. 
Though  their  claims  against  Pinkus  are  dis- 
tinct, there  is  a  contention  between  them  as 
to  priority  out  of  a  common  fund,  and  it 
is  necessary  for  complainants'  reUef,  and 
proper  for  the  relief  of  each,  that  they 
all  be  brought  before  the  court,  that  th^r 
competing  priorities  may  be  rightly  and 
finally  adjusted.  Stone  v.  Insnranoe  CXk,  62 
Ala.  589;  Adams  v.  Jones,  68  Ala.  117; 
Martin  t.  Carter,  90  Ala.  97,  7  South.  Eep. 
BIO. 

From  the  developments  In  this '  case  we 
venture  the  suggestion  to  the  lower  court 
of  the  propriety  of  making  an  order  con- 
solidating with  this  case  the  other  causes 
pending  in  equity  in  said  court  toutdilng  the 
same  matt««  here  Involved  for  determina- 
tion, and  trying  them  all  together  as  one  case, 
^e  settlem^it  of  the  matters  In  dispute 
will  thereby  be  speedier  and  more  satlstao- 
torUy  adjusted,  and  at  less  expense.  In 
Oartwright's  Case,  supra,  we  said:  "It  has 
been  adjudged,  and  needs  no  argument  to 
Justly  the  conclusion,  that  the  summary  Ju- 
risdiction exercised  by  a  court  of  law  In  de- 
termining the  priorities  of  the  legal  liens  of 
rival  attaching  creditors,  whether  on-  the 
motion  of  the  sherllT  or  of  the  i>artles  them- 
selves asking  for  a  distribution  of  the  fund 
ariting  fr<Hn  the  sale  of  the  attached  prop- 
erty, in  no  manner  interferes  with  the  jnris- 
tiicthm  of  equity  to  adjust  the  rights  of  sach 
rival  claimants  in  a  proper  case  for  cogni- 
sance by  a  court  ot  equity.  Gtisdorf  v.  Ikel- 
helmer,  75  Ala.  148." 

That  other  contention  of  the  defendants, 
that  the  complainants  are  barred  of  th^r 
lien  beoause  of  their  sux^posed  laches  bi  fil- 
ing this  bUl,  cannot  be  sustained.  In  what 
respect  have  defendants  been  prejudiced  or 
injured  by  any  delay  of  the  complainants? 
The  money,  the  proceeds  of  the  goods,  was 
early  tied  up  in  the  hands  of  the  sheriff. 
The  defendants  made  haste  to  file  their  bills 
for  Hiat  purpose,  and  to  distance  the  com- 
plainants in  that  mistaken  racfe  for  priority; 
and  If  complainants,  feeling  safe  In  their, 
position,  delayed  some  time,  but  not  so  long 
as  to  damage  any  one,  before  they  filed  their 
bin,  they  ought  not,  for  the  short  time  that 
Is  pleaded  as  laches  against  them,  to  be  de- 
prived of  the  right  which  the  law  awards 
them  for  their  superior  diligence  In  having 
first  sued  out  their  attachment,— the  neol  and 
legal  struggle  for  priority.  Hie  laches,  to 
be  available,  must  be  culpable. 

Nor  is  there  cmy  merit  in  the  grounds  of 
demurrer  that  the  bill  falls  to  show  that 
there  has  be^i  a  final  determination  of  the 
sniiB  between  the  other  defendants  and  said 
Plnkns  and  Cartwrlght  It  does  not  appear 
that  the  complainants  were  parties  to  those 
Boita,  nor  that  their   dedslMi   would  bind 
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them.  We  find  no  error  In  the  decree  of 
the  chanc^or  overruling  the  demuntecs  to 
the  bill,  and  it  Is  affirmed. 

(101  Ala.   131) 

LOUISVILLE  &  N.  B.  CO.  et  al.  t.  PEO- 
PLE'S ST.  BY.  &  IMP.  CO. 
(Supreme  Court  of  Alabama.     May  23.  1893.) 

CONUXHMATION  FrOL'EBDINQS — APPKAL  TO  SV- 

PHEME  COUBT— When  Lies. 
No  appeal  lies  directly  to  the  supreme 
court  from  a  decree  or  order  of  the  probate 
court,  granted  on  a  petition  by  a  street-railroad 
company  to  condemn  a  right  of  way  under  Act 
Feb.  M,  188d,  authorizing  such  a  company  to 
condemn  land  in  the  manner  provided  by  Code 
1886,  pt.  3,  tit.  2,  c  15,  art.  2,  for  condemning 
land  for  public  uses. 

Appeal  from  probate  court,  Morgan  oonnty; 
E.  M.  Busseil,  Judge. 

Condemnation  proceedings  by  the  People's 
Street-Uaiiway  &  Improvenient  Company 
against  the  .Louisville  &  Nashville  Bailroad 
G<Mnpany  and  the  South  &  North  Alabama 
Bailroad  Company.  From  an  order  granting 
the  petition  for  condemnation  said  raUroad 
companies  appeal.    Appeal  dismissed. 

Harris  &  Eyster,  for  appellants.  W.  B. 
Francis  and  O.  A.  NelsiHi,  for  appdlee. 

McCLELLAN,  J.  The  act  of  December  10, 
1880,  conferred  npon  street-railroad  com- 
panies the  "right  to  condemn  and  take  pos- 
sesion of  land,  not  exceeding  a  strip  or 
tract  30  feet  in  width,  for  the  right  of  way 
of  such  railroads,  "on  payment  to  the  owner 
thereof  a  Just  comp^isation,  In  the  same 
manner  as  now  provided  by  law  for  taking 
private  property  for  railroads  and  other  pab- 
Uc  uses,  in  article  2,  c.  17,  tit.  2,  pt  3,  of  the 
Code"  of  1876.  Acts  1886-87,  p.  122.  This 
act  wns  amended  by  the  act  of  February 
26.  1889.  which  provides  "that  all  street- 
railroad  companies  •  *  *  organized  and 
incorporated  under  the  laws  of  Alabama 
•  •  *  may  acquire  by  gift,  purchase,  or 
condemnation  real  estate  in  this  state,  for 
the  right  of  way  for  street  railroads,  a  strip, 
tract,  or  parcel  of  land  not  exceeding  thirty 
feet  In  width  for  the  right  of  way  of  said 
street  railroads,  and  said  street-railroad  com- 
panies shall  have  the  right  to  condemn  and 
'  take  possession  of  said  land  on  payment  to 
the  owner  thereof  a  Just  compensation,  in 
the  same  manner  as-  now  provided  by  law 
for  the  condemnation  of  land  for  public  uses 
In  arUcle  2,  c.  15,  tit.  2,  pt  3.  of  the  Code" 
of  1886.  Under  this  hist  statute  and  the 
urtide  of  the  Code,  which  Is  made  (or  pos- 
sibly only  attempted  to  be  made,— Bead  Co. 
T.  O'Donnell,  87  Ala.  376,  6  South.  Rep. 
119)  a  part  of  it  the  People's  Street-Rallway 
&  Improvement  Company  proceeded  in  the 
probate  court  of  Morgan  ccunry  to  condemn 
a  right  of  way  along  a  street  of  the  town  of 
New  Decatur  over  the  right  of  way,  roadr 
bed,  and  trades  of  the  South  &  Noilh  Ala- 
bama Bailroad  CumpoJiy.  which  railroad  was 


In  the  possession  of  and  bdng  operated  by 
the  Louisville  &  Nashville  Bailroad  Com- 
pany; and  from  a  decree  or  order  of  the 
Judge  of  probate  giTxntlng  the  petition  to 
that  end,  and  condemning  said  right  of  way, 
the  two  last-named  corporations  appeal  to 
this  court 

We  need  not  go  into  the  nierits  Of  the 
case  thus  intended  to  be  presented  for  our 
consideration  further  than  to  say  tliat  we 
find  no  authorization  in  the  act  last  quoted, 
or  in  the  chapter  of  the  Code  made  a  part 
of  It  for  the  condemnation  of  the  ri^t  of 
way  of  one  raUroad  company,  a  publlo  oot- 
poratlon,  for  a  right  of  way  for  a  street- 
raUway  company,  also  a  public  corporatioa; 
and  It  has  quite  recently  been  held  by  this 
court  that  in  the  absence  of  special  statu- 
tory auttiority,  such  condemnation  cannot 
be  had.  Memphis  &  C,  B.  Co.  v.  Birming- 
ham, S.  &  T.  B.  B.  Co.,  (Ala.)  11  South.  Bep. 
&12.  But  we  are  not  required  to  dedde  that 
question,  nor,  indeed,  would  it  be  proper  for 
us  to  go  further  than  is  implied  from  what 
we  have  said,  for  the  reason  tliat  this  case 
Is  not  Jnrisdlctlonally  before  ns.  No  appeal 
lies  directly  to  this  court  from  any  proceed- 
ing. Judgment  order,  or  decree  of  th«»  pro- 
bate court  had,  entered,  or  made  therein 
under  the  provisions  of  article  2,  c  15,  tit 
2,  pt  3,  of  the  Code,  under  which  this  pro- 
ceeding was  had  in  the  probate  court  of 
Morgan  county.  Postal  Tel.  Cable  Co.  ▼. 
Alabama  O.  S.  B.  Co.,  92  Ala.  331,  9  SoaUL 
Bep.  655.  This  appeal  must  therefore  be 
dismissed,  and  this  though  no  motion  to  that 
end  has  been  made,  since,  being  without  Ju- 
risdiction in  the  premises,  no  waiver  of  the 
point  implied  or  even  expressed,  can  confer 
npon  us  the  power  to  hear  and  determine  the 
cause.   Appeal  dismissed. 

(98  Ate.  »« 
UmHLAND  AVE.  &  BELT  tt.  CO.  ▼.  DU- 

SENBEURY. 

(Supreme  Ourt  of  Alabama.     May  25,  1893.) 

Railboad  Companies— Negligence — Actios  fob 

Death  of  Bxplotb — Petition — BuFrioiBSCT. 

Lin  an  action  against  a  railroad  com- 
pany ifor  the  death  of  a  section  hand,  caused 
by  a  collision  of  defendant's  hand  cars,  on  one 
of  wliicli  decea.s-jd  was  riding,  one  count  of 
the  petition  alleged  that  each  of  snch  cars  was 
"undor  the  superintendence  of  H.,  the  fore- 
man in  cliarge,  and  by  the  allowance  of  the 
foreman  aforesaid  said  cars  were  beine  run 
at  a  rapid  and  reddess  rate  of  speed,  and 
"that  by  the  carelessness  and  neirligence  of  the 
foreman  in  charge  in  allowini;  said  cars  to  run 
at  such  a  high  rate  of  speed''  the  same  collided, 
causing  intestate's  death.  Hdd,  that  the  peti- 
tion suffidently  showed  that  the  negligent  acta 
charged  were  committed  by  defendant's  serv- 
ants. 

2.  A  count  of  such  petition,  after  rctteat- 
Ing  the  facts  set  out  in  a  nrevious  count  as 
to  the  manner  of  the  acddent,  alleged  tliat 
"on  account  of  the  negligence  of  the  party  or 
parties,  namely,  *  •  •  operating  or  moving 
said  hand  car  in  the  rear,  the  same  ran  into 
or  collided  with  the  car  in  front,  throwing  or 
Imocldng  piaiatifTs  intestate  between  the  cars, 
and  so  injuring  Urn  that  he  died."     HM,  that 
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such  connt  showed  the  necessary  relation  be- 
tween the  defendant  and  the  persons  to  whom 
the  negligence  was  imputed  to  charge  the  for- 
mer with  responsibility  for  their  acts. 

a.  A  count  of  such  petition,  after  stating 
the  facts  as  to  the  manner  of  the  accident,  al- 
leged that  the  injuries  were  caused  through 
the  negligence  of  persons  in  the  service  of  de- 
fendant, who  had  the  superintendence  of  the 
hand  car  in  the  rear,  etc.,  at  the  time  of  «aid 
injuries.  Held,  that  such  count  atated  a  canse 
of  action  against  defendant. 

Appeal  from  city  court  of  Blrmlngbam. 

Action  by  H.  F.  Dusenberry,  administrator 
of  the  estate  of  William  Johnson,  deceased, 
against  the  Highland  Avenue  &  Belt  Rail- 
road Ck>mpany  for  the  death  of  plaintiff's 
Intestate,  caused  by  defendant's  negligence. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

The  first  count  of  the  complaint  is  stated 
In  the  opinion.  The  second  count,  after  al- 
lying substantially  the  same  facts  as  stated 
In  the  first  count,  further  alleged  "that  whUe 
be  was  so  riding  and  engaged  in  the  line  of 
his  employment  In  the  rear  of  the  hand  car 
on  which  plaintiff's  Intestate  was,  said  car 
being  run  at  a  high  and  reckless  rate  of 
speed,  and  In  dose  and  reckless  proximity 
to  the  car  In  front,  and  said  rear  car  being 
under  the  management  and  control  of  the 
party  or  parties  moving  or  operating  the 
same,  plaintiff  avers  that  on  account  of  the 
ne^gence  of  the  party  or  parties,  namely, 
Jim  Goldsby,  Ncal  Jackson,  Buster  Cross,  and 
Glalb  Coleman,  operating  or  moving  said 
band  car  In  the  rear,  the  same  ran  Into  or 
collided  with  the  car  in  front,  throwing  or 
knocking  plaintiff's  intestate  between  the 
cars,  and  so  injuring  him  that  he  died."  The 
tblrd  count,  after  alleging  the  same  facts, 
continues:  "While  he  was  so  riding  and  en- 
gaged In  the  line  of  his  employment,  another 
band  car  was  being  ran  and  moTed  OTer 
and  along  said  line  of  road.  In  the  rear  of 
the  hand  car  on  which  plaintiff's  Intestate 
was,  and  said  car  was  so  carelessly  and 
ne^gentiy  run  that  the  same  ran  into  or  col- 
lided with  the  front  car,  knocidng  or  throw- 
ing plalntUTs  intestate  between  the  cars, 
and  so  injuring,  mangling,  and  bruising  him 
tbat  he  died  on  the  day  and  year  aforesaid, 
as  a  result  of  said  injuries;  and  plaintiff 
avers  tbat  said  Injuries  were  caused  by  rea- 
son of  the  ne^gence  of  some  person  or 
persons,  namely,  Jim  Goldsby,  Neal  Jackson, 
Buster  Cross,  and  Claib  Coleman,  in  the 
service  or  employment  of  the  defendant, 
who  had  the  superintendence  of  the  moving 
or  running  said  hand  car  in  the  rear  afore- 
said, intrusted  to  him  or  them  at  the  time 
of  said  injuries,  and  whilst  In  the  exercise 
of  such  superintendence;    hence  this  suit." 

Alex.  T.  london,  for  appellant  Whlttaker 
&  Whlttaker,  for  appellee. 

HEAD,  J.  Action  for  wrongful  Injury 
causing  death.  The  defendant  demurred  to 
the  first,  second,  and  tlilrd  counts  of  the 
complaint.  Interposing  to  each  count,  among 


others,  the  following  groimd  of  demurrer: 
"That  it  does  not  appear  from  said  count 
that  the  injuries  complained  of  were  caused 
by  the  negligence  of  the  defendant,  or  any 
one  for  whose  negligence  defendant  is  re- 
sponsible." The  argument  is  tliat  the  alle- 
gations do  not  show  ttiat  the  persons  charged 
with  committing  the  acts  of  negligence  or 
wrong  were  In  the  defendant's  service,  or 
acting  imder  its  employment  or  aitthorlty, 
at  the  time.  It  Is  alleged  that  the  injury  oc- 
curred on  the  16th  day  of  Novemljer,  1880, 
and  tbat  on  that  day  defenaaut  was  en- 
gaged In  operating  a  railroad  in  the  carriage 
of  freight  and  passengers,  and  operated 
hand  cars  on  'i.s  line  of  road  for  the  purpose 
of  transporting  Its  employes  and  laborers 
and  material  over  Its  said  line  of  road;  tkiit 
Intestate  was  a  section  hand  on  said  rail- 
road, employed  by  the  defendant,  and  while 
in  the  discharge  of  duty  as  such,  on  said 
day,  whUe  riding  on  one  of  defendant's  hand 
cars  on  said  road,  was  Injured  by  a  rear- 
end  collision  of  another  hand  car  being  run 
over  the  road  with  the  one  on  which  he 
was  riding,  causing  his  death.  The  negli- 
gence charged  In  the  first  count,  after  stat- 
ing the  above  facts,  Is  stated  in  the  follow- 
ing language:  "Elach  of  said  cars  being  un- 
der the  superintendence  of  J.  N.  Hicks,  the 
foreman  in  charge,  and  by  the  allowance  of 
the  foreman  aforesaid  said  cars  were  bdng 
run  at  a  rapid  and  reckless  rate  of  speed, 
to  wit,  twenty  miles  per  hour,  and  in  close 
and  reckless  proximity  to  each  other,  to  wit, 
fifty  feet  Plaintiff  avers  that  by  the  care- 
lessness and  negligence  of  the  foreman  In 
charge  In  allowing  said  cars  to  run  at  such 
a  high  rate  of  speed,  and  In  such  close  prox- 
imity one  to  the  other,  the  same  collided, 
or  the  rear  car  ran  into  the  front  car,  throw- 
ing or  Imocklng  plaintiff's  Intestate  between 
said  cars,  so  injuring,"  etc.,  causing  his 
death.  This  is,  in  substance,  all  of  this 
count  Though  the  pleading  Is  loose  to  a 
degree  raising  question  of  Its  sufficiency,  yet 
we  hold  that  the  allegation  that  the  injury 
occurred  on  the  defendant's  road,  on  which  it 
was  at  the  time  operating  hand  cars,  and 
on  one  of  defendant's  hand  cars,  on  which 
intestate,  as  an  employe  of  defendant,  was 
at  the  time  engaged  in  the  duties  of  his 
employment  and  that  Hicks  was  the  fore- 
man in  charge  of  said  car,  are  sufficient  to 
show  tiiat  Hicks  was  at  the  time  the  fore- 
man of  the  defendant  The  demurrer  was 
properly  overruled. 

The  second  and  third  counts  show,  by 
direct  averments,  the  necessary  relation  be- 
tween the  persons  to  whom  the  negligence 
is  imputed  and  the  defendant  to  charge  the 
latter  with  responsibility  for  their  acts;  and 
the  demurrers  to  these  counts  were  properly 
overruled.  We  think  there  Is  nothing  in 
any  of  the  other  grounds  of  demurrer. 

There  does  not  appear  to  have  been  a 
real  controversy  on  the  facts  as  to  whether 
the  Injury  occurred  on  the  defendant's  road. 
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or  that  fbe  servants  alleged  to  have  been 
negligent  were  those  of  the  defendant,  en- 
gaged in  its  business.  Several  of  the  wit- 
nesses testlfled  that  It  occurred,  and  that  the 
servants  were  working  on  the  Highland 
Avenue  &  Belt  Railroad.  In  the  absence 
of  a  more  pointed  Issue  on  the  trial  upon 
these  questions,  we  think  the  court  was  Jus- 
tified In  Its  findings  upon  them. 

The  finding  of  the  court  for  the  plalntlflF 
may,  under  the  evidence,  be  wdl  referred 
to  the  first  count,  which  counts  npon  the 
negligence  of  the  foreman  in  charge  of  the 
two  cars.  Hence  It  Is  unnecessary  to  con- 
sider whether  the  servants  operating  the 
rear  car  were  technically  In  charge  of  that 
car,  within  the  meaning  of  the  statute,  or 
not.  This  disposes  of  all  the  assignments 
of  error  insisted  on  in  argument  We  find 
no  error  In  the  record,  and  the  Judgment 
is  affirmed. 


an  Au.  1S9) 

MJE3DLIN  V.  TAXLOEl,  Judge. 
(Supreme  Court  of  Alabama.     May  25,  1893.) 
Mandamus  to  Judge  —  To  Compel  Exekoi^  of 

JUKISDIOTION— Dlg<)DAI.IF10ATI0N — InTBKBST. 

LThe  finding  of  a  probate  judge  that 
he  Is  disqualified,  because  of  Interest,  to  ex- 
ercise jurisdiction  of  a  case,  is  not  conclusive, 
but  his  competency  may  be  tried  on  a  petition 
for  mandamus. 

2.  In  proceedings  to  compel  a  Judge  of 
probate  to  exercise  jurisdiction  of  an  election 
contest  for  the  office  of  tax  collector,  it  ap- 
peared tliat,  at  the  time  he  refused  to  hear 
such  contest,  defendant's  election  to  the  office 
of  judge  of  probate  was  being  contested  in 
the  circuit  court  on  the  same  grounds  speci- 
fied in  the  statement  of  contest  in  question. 
UeUi,  that  while  defendant  had  no  disqaalify- 
ing  pecuniary  interest  in  the  result  of  the  con- 
test for  the  office  of  tax  collector,  within  the 
constitutional  inliibition,  he  was  justified  in 
declining  to  hear  the  same  because  of  his  per- 
sonal interest  and  natural  bias  thereia. 

Appeal  from  drcnlt  court,  Madison  ooonty; 
E.  O.  Speake,  Judge. 

Petition  by  R.  H.  Medlin  for  mandamus 
to  Thomas  J.  Taylor,  probate  Judge.  From 
a  Judgment  denying  the  petition,  petitioner 
appeals.   Affirmed. 

J.  B.  Moore  and  Roulluc  &  Natlian,  for 
appellant  Milton  Humes  and  B.  0.  Brickell, 
for  appellee. 

McCLBLIiAN,  J.  Thomas  J.  Taylor,  the 
probate  Judge  of  Madison  county,  dedlned 
to  take  Jurisdiction  of  a  contest  Instituted 
I>efore  him  of  an  election  to  the  office  of  tax 
collector  of  that  county,  and  refused  to  bear 
and  determine  the  same.  Thereupon  the 
contestant  applied  to  the  Judge  of  the  cir- 
cuit court  of  ttiat  county  for  a  writ  of  man- 
damus commanding  the  said  Judge  to  hear 
and  determine  said  contestation.  The  peti- 
tion for  mandamus  disclosed  the  grounds 
of  Judge  Taylor's  recusation  to  be  that  he, 
said  Taylor,  and  the  contestee,  one  EssUng- 
er,  were  candidates  at  the  general  election 
in  August,  1892,— the  former  for  the  office 


of  probate  Judge,  and  the  latter  for  tbe  office 
of  tax  collector;  that  they  were  each  re- 
turned as  elected  to  these  respective  offices, 
and  Ills  (Taylor's)  Section  was;  at  the  time 
he  refused  to  hear  said  contest  between  Med- 
lin and  EssUnger,  "being  contested  ttefore  the 
Judge  of  the  circuit  court  upon  grounds, 
causes,  and  for  reasons  In  all  respects  simi- 
lar to  the  grounds,  causes,  and  reasons  speci- 
fied in.  the  statement"  of  contest  filed  by 
said  Medlln  against  said  Essllnger.  A  rule 
nisi  was  entered,  and  upon  the  coming  in 
of  the  respondent  he  demurred  to  the  peti- 
tion, assigning  several  groimds,  two  of  wliicb 
assignments  were  sustained.  These  were— 
rirst,  that  it  appeared  by  the  petition  that 
respondent  was,  "for  legal  cause,  incompe- 
tent" to  hear  and  determine  the  contest;  and, 
second,  that  it  is  shown  by  the  petition  for 
mandamus  that  said  respondent  Judge,  etc. 
"in  the  exercise  of  the  Jurisdiction  with 
whicli,  by  law,  he  was  clothed,  adjudged  and 
entered  of  record  in  said  court  of  probate  a 
Judgment  declaring  his  incompetency"  to  pro- 
ceed with  the  trial  of  the  cause,  "and  certi- 
fied the  fact  of  such  Incompetency  to  the 
register  In  chancery  of  the  county  of  Madi- 
son." 

To  consider  the  second  assignment  of  -de- 
murrer first,  it  is  manifest  that  the  gist  of 
It  lies  In  the  assumption  that  the  finding  of 
the  Judge  of  his  own  incompetency,  and  the 
entry  of  his  conclusion  to  this  effect  on  the 
records  of  the  probate  court.  Is  determina- 
tive and  conclusive  of  the  inquiry  of  compe- 
tency vel  non,  whatever  ml^t  be  the  real 
fact  in  tliat  connection.  That  this  is  not  the 
law,  and  that,  of  consequence.  It  was  the 
duty  of  the  circuit  court,  and  our  duty  on 
this  appeal,  to  determine  the  question  of 
Judge  Taylor's  competency  on  tbe  facts 
stated  in  the  petition,  and  appearing  by  the 
exhibits  thereto,  wholly  regardless  of  any 
adjudication  he  may  have  made  in  the  prem- 
ises, is  thoroughly  established  by  the  deci- 
sions of  this  court  Ellis  v.  Smith,  42  Ala, 
349;  Ex  parte  State  Bar  Ass'n,  92  Ala.  113, 
8  South.  Rep.  768.  So  that,  whatever  view 
Judge  Taylor  may  have  entertained  of  tiis 
competency,  and  however  he  may  have  ex- 
pressed it,— in  tbe  form  of  a  Judgment  entry 
on  the  records  of  his  court,  or  otherwise,— 
and  whether  or  not  he  certified  his  conclu- 
sion of  incompetency  to  the  register  in  clian- 
eery,  the  sole  question  presented  by  tlils  ap- 
peal has  to  do  with  the  facts  oat  of  wliich 
incompetency  is  supposed  to  be  evolved,  and 
must  l>e  determined  accordingly  as  we  find, 
or  do  not  find,  those  facts  to  involve  a  dis- 
qualifying Interest  on  the  part  of  Judge  Tay- 
lor In  the  result  of  the  contestation  he  was 
called  on  to  try.  That  Judge  Taylor  did  not 
have  a  disqualifying  Interest  In  the  result  of 
the  case,  within  the  provisions  of  our  ccHisti- 
tutlon  and  statutes,  is  virtually  confessed  in 
the  argument  of  counsel,  and  cannot  I>e 
doubted.  To  come  within  these  inhibitloiis 
tbe  interest  must  be  a  pecuniary  one  to  be 
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Affected  by  the  Judgment  1b  the  t>artlealar 
case,  and  not  merely  an  Interest,  pecuniary 
or  other,  in  the  questlott  involved,  but  not 
in  the  reenlt  of  the  particular  case,  and 
which,  though  not  precluded  by  the  judg- 
ment therein,  may  be  affected  by  the  "gen- 
eral operation  of  law  on  the  status  fixed  by 
the  decision."  Judge  Taylor  not  only  had 
no  pecuniary  Interest  in  the  result  of  this 
contestation,  but  he  had  no  interest  what- 
ever that  could  be  affected  by  any  possible 
detomination  of  the  issues  Involved.  Bx 
parte  State  Bar  Ass'n,  92  Ala.  113,  8  South. 
B^p.  768;  12  Amer.  &  Eing.  £nc.  Law,  p.  48; 
Mining  Go.  v.  Keyser,  58  Gal.  315;  People 
V.  Edwards,  15  Baib.  529;  McFaddin  v. 
Preston,  54  Tex.  403.  It  is  the  opinion  of 
the  court,  however,  that  under  the  doctrines 
of  the  common  law,  aside  from  our  consti- 
tutional and  statutory  proristons,  he  had 
such  a  personal  interest  in  the  questions  in- 
volved in  the  contestation  of  Medlin,  in  the 
nature  of  things,— such  a  bias  in  favor  of 
one  of  the  parties  to  the  case,— as  disquali- 
fied him  to  hear  and  determine  the  same, 
and  Justified  hla  action  in  declining  so  to  do. 
Olll  V.  State.  61  Ala.  169,  and  authorities 
thine  cited.  The  Judgment  of  the  circuit 
coart,  denying  the  application  for  mandamus, 
must  be  affirmed. 

aa.  AiiL  tu) 

XANOKY  T.  SAVANNAH  &  W.  R.  CO. 
(Supreme  Court  of  Alabama.     June  8,  1893.) 
ADYKsaa  P0S8ES810S — CoNornoir  of  Dbbd — For- 

TEITDBB. 

1.  In  ejectment  against  a  railroad  com- 
Iiany  for  land  preTiousl;  conveyed  b;  plain- 
tiS  to  defendant  for  a  right  of  way.  It  ap- 
Iieared  that  the  conyeyanco  was  in  considera- 
tion of  defendant's  agreement  to  construct  its 
road  on  and  along  plaintiff's  lands,  and  was 
on  condition  that  if  the  railroad  should  not 
be  80  located  the  conveyance  should  be  void; 
that,  after  the  conveyance,  defendant  located 
the  roadbed  on  the  land;  that,  after  five 
years,  plaintiff,  without  the  knowledge  of  de- 
fendant, cultivatpd  a  part  of  said  land  for  13 
years  from  the  execution  of  the  deed,  at  which 
time  defendant  entered  without  further  per- 
mission of  plaintiff,  and  completed  said  road. 
Neid,  that  the  re-entry  by  plaintiff  was  insuffi- 
cient to  originate  a  right  to  the  land  by  ad- 
verse possession. 

2.  The  consideration  for  a  conveyance  of 
a  right  of  wav  to  a  railroad  company  was 
that  the  road  should  be  bnilt  on  the  land,  and 
was  on  condition  that  it  should  be  void  if  the 
road  was  not  so  built.  Held,  that  the  grantor 
could  not  declare  the  conveyance  forfeited 
after  the  road  was  completed,  though  not  com- 
pleted for  more  than  13  years  after  the  con- 
veyance. 

Appeal  flrom  circuit  court,  Clay  county;  Le 
Hoy  F.  Box,  Judge. 

Statutory  ejectment  by  William  A.  Yancey 
against  the  Savannah  &  Western  Railroad 
Company.  Defendaut  had  Judgment,  and 
plaintiff  appeals.    Affirmed. 

This  cause  was  tried  before  the  court,  wlth- 
otit  the  intervention  of  a  Jury,  <m  the  follow- 
ing agreed  statement  of  facts:  'X>n  the  let 
day  ct  December.  1872,  W.  A.  Yancey,  the 


plaintiff  in  this  case,  executed  to  the  Savan- 
nah &  Memphis  Railroad  Company,  an  Ala- 
bama corporation.  Its  successors  and  assigns, 
a  deed  to  a  certain  tract  of  land  in  Clay 
county,  Ala.  A  copy  of  the  deed  is  hereto 
attached,  and  marked  'Exhibit  A.'  The 
deed  was  attested  by  two  witnesses,  and  its 
execution  is  duly  admitted.  The  lands  sued 
for  in  this  case  are  the  lands  described  and 
embraced  in  the  deed  hereinbefore  named, 
and  marked  'Exhibit  A.'  Shortly  after  the 
execution  of  the  deed  hereinbefore  mentioned, 
the  Savannah  &  Memphis  Railroad  Company 
surveyed  its  Une  of  road  to  Birmingham, 
Ala.,  and  located  its  right  of  way,  and  leveled 
and  graded  the  roadbed  through  the  lands 
sued  for,  and  embraced  In  the  deed  herein- 
before named.  The  terminus  of  said  raUroad 
at  said  time  was  at  Goodwater,  Ala.,  to 
which  point  it  was  then  operated.  The  rail- 
road was  built  and  completed  in  the  spring 
of  1887,  through  the  lands  sued  for,  and  com- 
pleted in  1888  to  Birmingham,  Ala.,  to  which 
point  It  Is  now  operated.  The  charter  of  the 
Savannah  &  Memphis  RaUroad  Company  au- 
thorized It  to  construct  its  road  to  Birming- 
ham, Ala.  The  Savannah  &  Western  Rail- 
road Company,  the  defendant  In  this  case,  Is 
an  Alabama  corporation,  and  the  successor 
of  the  Savannah  &  Memphis  Railroad  Com- 
pany, the  original  grantee  in  the  deed  hereto 
attached,  and  hereinbefore  mentioned.  That 
while  said  charter  of  said  railroad  company, 
now  owning  said  line  of  railway,  authorized 
Its  construction  to  Birmingham,  Ala.,  yet  the 
termini  fixed  by  the  charter  of  the  company 
contracted  with  by  plaintiff  was  from  Opel- ' 
ilea,  Ala.,  on  the  south,  to  some  point  on  the 
Tennessee  rtver,  near  TuscumbIa,  on  the 
north  or  west  Said  road  was  finally  complet- 
ed, and  is  now  operated,  from  Opelika,  Ala., 
to  Birmingham,  Ala.,  and  is  not  yet  complet- 
ed beyond  tbe  latter  point  Its  charter  fixes 
no  time  In  which  it  shall  be  completed.  After 
the  execution  of  tbe  deed  from  the  plaintiff, 
above  set  out,  with  the  exception  of  the 
Burv^  of  the  route  through  the  lauds  sued 
for,  and  the  grading  of  the  line  of  way  for 
said  road,  nothing  was  done,  or  attempted  to 
be  done,  by  the  grantee,  in  the  way  of  com- 
pleting the  road  through  said  lands,  for  the 
period  of  13  years,  Ibough  during  aU  that 
time  It  was  working  on  other  parts  of  said 
road,  and  operating  it  from  Opelika  to  Good- 
water.  That  after  the  lapse  of,  to  wit,  for 
the  term  of,  five  years  from  the  execution  of 
said  deed,  plaintiff  having  never  actually 
parted  with  the  possession  of  said  hinds,  ex- 
cept as  herdn  mentioned  and  shown,  plain- 
tiff commenced  and  continued,  without  the 
knowledge  or  consent  of  the  defendant,  the 
cultivation  of  a  part  of  said  lauds,  and  with- 
out Interruption  did  so  until  the  lapse  of  13 
years  firom  the  time  of  execution  of  said 
deed,  at  which  time  defendants  entered 
thereon  without  furth»  permission  of  the 
plaintiff,  and  without  his  consent,  and  com- 
plet^d  said  road  as  now  located.    It  Is  agreed 
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that  the  rental  value  of  said  lands  is  four 
dollars  per  acre."  The  deed  marked  "Ex- 
hibit A,"  and  attached  to  the  agreed  state- 
3ient,  conveyed  the  land  sued.  The  provi- 
sions with  which  the  dedsiCMi  has  to  deal  are 
copied  In  the  opinion.  Upon  the  considera- 
tion of  the  cause,  and  the  facts  as  stated  in 
the  agreed  statement,  the  court  rendered 
judgment  for  the  defendant.  Hmce  this  ap- 
peaL 

Gordon  McDooaM,  for  appellant.  Geow  P. 
Harrison,  for  appellee. 

STONE,  O.  J.  This  case  was  submitted  on 
an  agreed  statement  of  facts,  to  be  set  out  in 
the  report  of  the  case.  The  suit  was  com- 
menced on  January  18,  1890.  The  deed  from 
plaintiff  to  def^idant^  under  which  defend- 
ant claims  title,  was  erecuted  December  10, 
1872.  By  this  deed  the  grantor  granted  to  the 
Savannah  &  Memphis  Railroad  Company,  of 
which  the  defendant  is  the  successor,  the  right 
of  way,  100  feet  wide,  over  certain  described 
lands,  upon  the  recited  consideration  "of  run- 
ning their  contemplated  railroad  on  and  along 
his  lands,  as  well  as  in  consideration  of  the 
sum  of  one  dollar  to  him  in  hand  paid."  Im- 
mediately following  the  habendum  clause  of 
this  deed  Is  the  following  language:  "Upon 
condition,  and  It  is  expressly  understood,  that 
should  the  said  railroad,  contemplated  as 
aforesaid,  be  not  located  and  established  on 
and  along  said  stretch,  tract,  or  parcel  of 
land  described  in  the  above  and  foregoing 
indenture,  then  said  indenture  is  to  be  wholly 
null  and  void,  and  of  no  effect"  "Shortly 
after  the  execution  of  the  deed  hereinbefore 
mentioned,  the  Savannah  &  Memphis  Rail- 
road Company  surveyed  Its  line  of  road  to 
Birmingham,  Ala.,  and  located  its  right  of 
way,  and  levied  and  graded  the  roadbed, 
through  the  lands  saed  for  and  embraced  in 
the  deed."  The  easement,  with  right  to  pos- 
sess and  occupy,  thereby  passed  to  the  gran- 
tee, and  it  was  thus  in  actual  possession  of 
the  tract  of  land  conveyed.  It  must  be  re- 
garded as  holding  adversely  to  all  the  world, 
Indudlng  its  vendor.  The  re-entry  recited  in 
the  agreed  statement  of  facts,  by  which  the 
plaintiff  sought  to  establish  the  inception  of 
his  adverse  holding,  is  not  sufficient  to  orig- 
inate a  right  by  adverse  possession.  "By  the 
execution  and  delivery  of  a  deed  of  land  the 
entire  legal  Interest  In  the  premises  becomes 
vested  in  the  grantee,  and  if  the  grantor  con- 
tinues in  possession  afterwards  his  possession 
is  not  that  of  owner,  but  of  a  tenant  of  the 
grantee.  He  will  be  regarded  as  holding  the 
premises  in  subserviency  to  his  grantee,  and 
nothing  short  of  an  explicit  disclaimer  of 
such  a  relation,  and  a  notorious  assertion  of 
right  in  himself,  wiU  be  sufficient  to  change 
the  character  of  his  possession,  and  render 
It  adverse  to  tiie  grantee."  Burhans  v.  Van 
Zandt,  7  Barb.  91;  Butler  v.  Phelps,  17 
Wend.  642.  But  if  it  were  otherwise,  and 
his  re-entry  was  suffid^it  to  originate  an  ad- 


verse holding,  his  possession  was  not  of  suffi- 
cient duration  to  revest  the  legal  title  In  him. 
It  was  but  little  more  than  eight  years.  Ten 
years,  under  our  Jurisprudence,  are  necessary 
to  mature  a  right  by  adverse  possession. 

Again,  the  plaintiff  is  in  no  position  to 
maintain  the  present  action.  The  only  con- 
dition on  wMch  the  conveyance  was  to  be- 
come null  and  void  had  been  met  and  ful- 
filled nearly  three  years  before  be  brongbt 
his  suit.  The  said  railroad  had  been  located 
and  established  oa  and  along  said  stretcb, 
tract,  or  pared  ot  land  when  he  instituted 
his  suit  The  main  consideration  for  the  con- 
veyance was  the  buUdlng  and  maintaining  of 
a  railroad  through  his  property.  Tills  liad 
been  done,  and  plaintiff  had  had  the  advan- 
tage and  benefit  of  this  consid^atlon  for  quite 
a  long  while  when  he  complained.  We  dis- 
cover no  error  In  the  finding  of  the  drcuit' 
court,  and  the  Judgmoit  is  affirmed. 


WILKINS  V.  STATE. 


(9S  Ala.  U 


(Supreme  Court  of  Alabama.     June  6,  1883w) 

HOUICTDB — DlASLT  WSAPOSS  —  Malicb— BoBDaiT 
OF  Proof  —  Ikstbuctions  —  BsLF-OEFBSsa  — 
Cbbdibilitt  of  Dependant. 

1.  Where  a  deadly  weapon  has  been  nsed 
in  effecting  a  homicide,  thug  arousing  a  pre- 
sumption of  malice,  the  burden  ia  on  defend- 
ant of  rebutting  such  presumptions,  unless  the 
evidence  proving  the  homicide  itself  rebuts  it. 

2.  Instructions  that,  when  self-defense  is 
pleaded,  the  burden  is  on  defendant  to  show 
an  impending  danger,  etc.,  "from  which  there 
was  no  oth^  probable  means  of  escape,"  also 
that  the  circumstances  must  have  been  such  as 
to  impress  a  reasonable  man  with  "belief  of  his 
imminent  peril,  and  of  the  existence  of  an 
urgent  necessity  to  t&ke  the  life  of  his  assail- 
ant" do  not  imply  the  duty  of  flight  where  it 
would  increase  the  peril,  and  are  not  therefore 
erroneous. 

3.  An  instruction  is  not  erroneous  which 
requires,  as  one  of  the  elements  of  self-de- 
fense, "that  there  must  have  been  no  other  rea- 
sonable mode  of  escape,  by  retreat  or  by  avoid- 
ing the  combat,  with  safety." 

4.  Instructions  that,  if  defendant  enters  in- 
to a  contest  dangerously  armed,  and  slays  his 
adversary,  pursuant  to  a  previously  formed  de- 
sign to  use  such  weapon  in  an  emergent^  in 
which  he  would  not  be  in  danger  of  his  life  or 
of  great  bodily  harm,  or  if  defendant  pnrposeiy 
killed  deceased  with  depravity  of  heart,  and 
the  lulling  was  determined  on  beforehand,  and 
after  reflection,  for  however  short  a  time,  the 
killing  would  be  murder  in  tbe  first  degree,  are 
proi)er. 

5.  Instructions  that,  in  determining  the 
weight  to  be  given  defendant's  testimony,  the 
jury  should  consider,  with  other  circumstances, 
the  fact  that  he  is  the  defendant,  and  the  fact 
that  his  testimony  is  in  conflict  with  the  other 
evidence  in  the  case,  will  not,  although  the  same 
might  have  been  refused,  work  a  reversal. 

6.  An  instruction  tliat  "to  make  the  plea 
of  self-defense  available,  defendant  must  be 
without  fault,"  followed  by  a  correct  definition 
of  the  doctrine  of  self-defense,  showing  that,  if 
defendant  was  himself  the  aggressor,  he  could 
not  invoke  the  doctrine,  does  not  invade  the 
rale  as  to  burden  of  proof,  {tutting  it  upon  de- 
fendant where  there  was  evidence  to  establish 
the  plea,  and  also  to  show  that  defendant  was 
at  fault 


Digitized  by 


Google 


Ala.) 


WILKINS  p.  STATE. 


313 


7.  It  is  competent  for  the  state  to  show 
that  there  was  not  such  disparity  in  the  size 
and  strength  of  the  two  men  as  to  induce  de- 
fen^nt  to  believe  himself  in  greater  peril  in 
consequence  of  such  disparity. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Semmee,  Judge. 

William  WUklns,  baTiug  been  tried  for 
the  murder  of  one  Eichom,  by  stabbing  him 
with  a  knife,  and  convicted  of  murder  in  the 
second  degree,  appeals.    Affirmed. 

The  testimMiy  for  the  state  tended  to  show 
that  on  the  Tth  of  August,  1891,  whUe  the 
deceased  was  In  the  store  where  he  was  em- 
ployed at  work,  the  defendant  and  one  Ben 
Worley  and  William  Murdock  passed  the 
store  together,  and  beckoned  to  deceased; 
that  he  walked  out  of  the  store  in  his  shirt 
sleeves  to  where  Woriey  and  Murdock  were; 
and  that  shortly  afterwards  there  was  a 
scuffle.  In  which  the  defendant  stabbed  the 
deceased  twice  with  a  knife;  and  that,  as 
the  deceased  stumbled  back  into  the  door- 
way, the  defendant  struck  him  In  the  right 
sboolder  with  the  knife.  'Witnesses  for  the 
state  did  not  hear  any  conversation  tliat 
took  place  between  the  defendant  and  the 
deceased.  The  testimony  for  the  defendant 
tended  to  show  that,  <«  the  night  prl(^  to 
the  difficulty,  the  deceased  told  the  said  Wor- 
ley that  be  could  have  gotten  the  defendant's 
Job  If  he  desired  it,  and  that  the  deceased 
cursed  the  defendant,  using  very  Insulting 
language  about  him.  That  the  next  morning 
the  said  Worley  told  the  defendant  what  the 
deceased  had  said  to  him,  and  that  after- 
wards the  defendant,  on  seeing  the  deceased 
In  reference  to  suc^  statements,  was  told 
by  the  deceased  that  he  did  not  use  such 
language  about  him.  That  later  on  In  the 
day,  when  the  defendant  saw  Worley,  he 
told  him  that  the  deceased  had  denied  saying 
anything  about  him,  and  that  thereupon  the 
said  Worley  asked  the  defraidant  to  go  with 
him  to  see  one  Willie  Koppcramith,  who  had 
heard  the  deceased  make  the  statements. 
That  at  first  the  defendant  declined,  saying 
that  the  matter  was  settled.  That  after- 
wards the  defendant  and  the  said  Wod^ 
and  Murdock  started  to  see  said  Willie  Kop- 
persmith  on  business,  and  that,  as  they 
passed  the  deceased's  place  of  business,  the 
said  Worley  remarked,  "There  Eichom  is. 
Now  call  him."  That  thereupon  the  defend- 
ant beckoned  to  the  deceased,  and,  on  coming 
out,  the  said  Worley  asked  him,  "Did  you 
not  make  the  remark  last  night  I  told  Willie 
[WHklns]  you  made?"  That  the  deceased 
hesitated  a  moment  and  then  said,  "After 
thlufcing  over  the  matter,  I  did  say  It;"  and 
again  cursed  him  in  the  same  language  that 
Worley  had  told  the  defendant,  at  the  same 
time  striking  the  defendant  in  the  mouth. 
That  fherenp<m  the  defendant  grabbed  both 
of  his  hands,  and  that  the  deceased  pulled 
away  from  him,  and  put  his  hand  to  his  hip. 
pocket,  when  the  defendant  took  his  knife 
out,  and  stabbed  him.   The  defendant  was 


introduced  as  a  witness  In  his  own  behalf 
and  his  testimony  was  substantially  the  same 
as  that  above  stated;  and  he  also  testified 
that,  at  the  time  of  the  killing,  the  deceased 
was  larger  than  he  was.  The  defendant  in- 
troduced several  witnesses  who  proved  that 
his  general  reputation  in  the  community  was 
that  he  was  a  peaceable,  quiet,  and  good 
citizen.  Upon  the  introductlMi  of  all  the 
testimony,  the  court,  at  the  request  of  the 
state,  gave  the  following  written  charges,  to 
the  giving  of  each  of  which  the  defendant 
separately  excepted:  (1)  "In  case  of  homi- 
cide, the  law  presumes  malice  from  the  use  of 
a  deadly  weapon,  and  casts  on  the  defendant 
the  onus  of  repelling  the  presumption,  un- 
less the  evidence  which  proves  the  killing 
shows  also  that  it  was  perpetrated  without 
malice;  and  whenever  malice  is  shown, 
and  Is  unrelbutted  by  the  circumstances  of 
the  killing,  or  by  other  facts  In  the  evidence, 
there  can  be  no  conviction  for  any  less  de- 
gree of  homicide  than  murder."  (2)  "The 
apparent  necessity  which  will  excuse  the 
t^dng  of  human  life  under  the  doctrine  of 
self-defense,  in  cases  of  homicide,  involves 
two  considerations:  First,  the  defendant 
himself  must  have  entertained  an  honest  be- 
lief in  the  existence  of  such  necessity;  and, 
second,  the  circumstances  surrounding  him 
must  have  been  such  as  to  impress  a  reasonar 
ble  man,  under  the  same  state  of  facts,  with 
the  belief  of  his  imminent  peril,  and  of  the 
existence  of  an  urgent  necessity  to  take  the 
life  of  his  assailant,  as  the  <xaly  apparent 
alternative  of  saving  his  own  Ufe,  or  else 
of  preventing  the  infliction  on  hhn  [the  de- 
fendant] of  grievous  bodily  harm."  (3)  "Be- 
fore the  jury  can  acquit  the  defendant  on 
ground  of  self-defense,  three  essential  ele- 
ments must  conciu-:  First,  the  defendant 
must  be  reasonably  without  defatilt  in  bring- 
ing on  the  difficulty,  and  mtist  not  be  dlsni- 
gardful  of  the  consequences  in  this  respect 
of  any  wrongful  word  or  act;  second,  there 
must  have  existed  at  the  time,  either  really 
or  so  apparently  as  to  lead  a  reasonable  mind 
to  the  belief  that  it  actually  existed,  a  pres- 
ent, impious,  imp^idlng  necessity  to  cut 
In  order  to  save  his  own  Ufe,  or  to  save  him- 
self from  great  bodily  harm;  and,  third,  there 
must  have  been  no  other  reasonable  mode 
of  escape,  by  retreat  or  by  aviMdlng  the  com- 
bat, with  safety."  (4)  "If  a  party  enters  into 
a  contest,  dangerously  armed,  and  fights 
under  an  undue  advantage,  even  though  mu- 
tual blows  pass.  If  be  slays  his  adversary 
pursuant  to  a  previously  formed  design,  either 
special  or  general,  to  use  sudi  weapon  in 
case  of  an  emergency  in  which  his  Ufe 
would  not  be  endangered,  or  he  would  not  be 
tn  danger  of  suffering  great  bodily  harm.  It 
la  not  manslaughter,  but  it  is  murder."  (6) 
"To  make  the  plea  of  self-defense  available, 
the  defendant  must  be  without  fault  If  he 
was  himself  the  aggrreesor,  he  cannot  Invoke 
the  doctrine  of  self-defense,  even  If  the  de- 
ceased was  approaching  him  in  a  hostile 
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manner;  and  whether  the  necessity  to  take 
the  life  of  the  deceased  was  real  or  only  ap- 
parent, if  brought  about  by  the  design,  con- 
trivance, or  fault  of  the  defendant,  he  cannot 
be  exoused  on  the  plea  of  self-defense."  (6) 
"When  the  defendant  sets  up  self-defense 
In  justification  or  excuse  of  a  killing,  the 
burden  of  proof  is  upon  him  to  show  to  the 
jury  by  the  evidence  that  there  was  a  pres- 
ent. Impending  danger,  real  or  apparent,  to 
life  or  limb,  or  of  grievous  bodily  harm,  from 
which  there  was  no  other  probable  means 
of  escape,  unless  the  evidence  which  proves 
the  homicide  proves  also  Its  excuse  or  Justi- 
fication." (7)  "If  the  defendant,  In.  MobUe 
county,  and  before  the  finding  of  this  indict- 
ment, purposely  killed  the  deceeaed,  Andrew 
Elchom,  after  reflection,  with  a  wickedness 
or  depravity  of  heart  towards  said  decease*!, 
and  the  killing  was  determined  on  before- 
hand, even  a  moment  before  the  fatal  cut- 
ting was  done^  the  defendant  is  guilty  of 
murder  in  the  first  degree."  (8)  "If  the  de- 
fendant, in  Mobile  county,  and  before  th.e 
finding  of  this  indictment,  purposely  killed 
Andrew  Eilchoni,  by  cutting  him  with  a 
knife,  with  a  wickedness  or  depravity  of 
heart  towards  said  deceased,  and  the  IdUing 
was  determined  on  beforehand,  and  after 
reflection,— for  however  short  a  tlmo  before 
the  fatal  catting  was  done  is  immaterial,— 
the  defoidant  is  gnllty  of  murder  in  the  first 
degree."  (9)  "The  court  charges  the  Jury 
that,  In  determining  the  w^ght  they  will  give 
to  the  defendant's  testimony,  they  should 
consider,  along  with  all  other  circumstances 
having  any  bearing  on  the  matter,  the  fact 
that  he  is  the  defendant,  and  the  fact,  if  they 
so  find,  that  his  testimony  is  In  conflict  with 
other  evidence  in  the  case."  (10)  "The  conrt 
charges  the  Jury  that  the  Interest  the  defend- 
ant has  in  the  case  may  be  considered  by 
them  in  wdghing  his  own  evidence." 

Gregory  Lw  Smith,  for  appellant.  Wm.  L. 
Martlji,  Atty.  Oen.,  for  the  State. 

HARAXiSON,  J.  niere  were  10  charges 
given  in  writing,  at  the  Instance  of  the  state, 
to  the  giving  of  each  of  which  the  defend- 
ant excepted,  and  assigns  as  error.  These 
and  one  other  assigiunent  of  error,  arising 
on  the  admission  of  evidence,  raise  the  ques- 
tions we  are  to  decide.  We  consider  the 
charges  according  to  theii-  number,  and 
grooped,  as  far  as  practicable,  as  the  coun- 
sel for  defendant  has  presented  them  In 
argument 

1.  Charge  No.  1  Is  a  correct  statement  of 
the  familiar  principle  of  the  presumption  of 
malice,  which,  in  cases  of  homicide,  arises 
from  the  use  of  a  deadly  weapon,  declaring 
that  the  burden  of  rebutting  this  presump- 
tion is  on  the  slayer,  unless  the  evidence 
which  proves  the  Idlllng  rebuts  it  Its  cor- 
rectness was  not  questioned  in  the  argument 
of  counsel,  and  could  not  be.  Homsby  v. 
State,  94  Ala.  66,  10  South.  Rep.  522;  Olbson 


V.  State,  80  Ala.  121,  8  South.  Hep.  9&; 
Sylvester  v.  State,  72  Ala.  201;  De  Arman 
V.  State,  71  Ala.  360. 

2.  Charges  2  and  6,  considered  together, 
have  been  criticised,  each,  as  urged,  as  in- 
volving the  proposition  "that,  before  self-de- 
fense can  be  set  up.  flight  must  have  been 
shown  to  have  been  Impossible;  they  both 
ignore  the  material  qualification  upon  this 
doctrine;  that  flight  need  not  be  attempted 
If  It  would  Increase,  or  apparently  Increase, 
the  danger  to  which  defendant  was  sub- 
jected,"—and  the  second,  for  the  additional 
reason,  as  assigned,  that  it  "asserts  that  self- 
defense  cannot  exist  unless  the  defendant  en- 
tertained the  honest  belief  in  the  existence 
of  such  necessity."  The  grounds  of  objec- 
tion, as  flrst  stated,  to  each  of  these  charges, 
Is  not'Justifled  by  the  language  of  either. 
They  do  not  assert,  and  cannot  be  talriy 
construed  as  asserting,  that  retreat  must 
have  been  shown  to  be  impossible  before  de- 
fendant could  strike  In  self-defense.  The 
words,  taken  from  the  sixth,  "from  which 
there  was  no  other  probable  means  of  es- 
cape," and  those  from  the  second,  "belief 
of  his  Imminent  peril,  and  of  the  existence 
of  an  urgent  necessity  to  take  the  life  of  his 
assailant,"  exclude  the  idea  of  retreat  as  & 
duty  when  an  attempt  to  make  it  would  In- 
crease one's  peril;  but  they  do  imply,  as  we 
have  before  construed  the  language  of  the 
sixth  particularly,  that  the  means,  If  resorted 
to,  would  probably  be  safe  and  successful. 
Hammll  v.  State,  90  Ala.  582,  8  South.  Rep. 
380.  The  other  ground  of  objection  to  the 
second  Is  equally  imtenable.  The  doctrine  of 
self-defense  has  Its  origin  in  the  very  prin- 
ciple questioned,  namely,  that  to  Justify  the 
taking  of  the  Uf  e  of  another,  when  the  slayer 
would  excuse  himself  on  the  plea  of  self-de- 
fense, (the  other  Justifying  condition  being 
admitted,)  the  danger  to  him  must  have  been 
real,  or  so  manifestly  apparent  as  to  create 
the  reasonable  belief  in  his  mind  of  presmt. 
Impending  peril  to  life  or  limb,  and  that 
this  belief  must  have  been  well  founded  and 
honest  Lewis  v.  State,  51  Ala.  3;  Cross  v. 
State,  63  Ala.  48;  Bain  v.  State,  70  Ala.  7; 
De  Arman  ▼.  State,  71  Ala.  359;  Storey  v. 
State,  Id.  338;  1  Whart  Grim.  Law,  <  481. 

3.  The  ground  of  objection  to  ttie  third 
charge  is  opposed  to  our  own  adjudications 
on  that  subject  The  tlilrd  and  last  propo- 
sition in  the  charge  is  the  only  one  excepted 
to,  bat  the  whole  charge  and  this  last  In- 
straotlon  are  thoroughly  in  accord  with  the 
established  doctrine  of  self-defense,  as  re- 
peatedly declared  by  this  court.  Poe  v. 
State,  87  Ala.  69,  6  South.  Rep.  378;  Tesney 
V.  State,  77  Ala.  39;  Willis  v.  State,  73  Ala. 
362;  Ingram  v.  State,  67  Ala.  67. 

4.  Charges  4,  7,  and  8  assert  prindples- 
whlch  have  been  heretofore  i^cognlzed  by 
us  as  correct,  and  from  which  we  are  on- 
willing  to  depart  Hiey  each  contain  the 
elements  entering  into  the  definition  of  "mnr- 
der"  in  section  3725  of  the  Ooie.    Martin. 
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T.  State,  77  Ala.  4;  Tisne  v.  State,  84  Ala.  1, 
4  Soatta.  Bep.  193;  TTommn  v.  State,  90  Ala. 
582,  8  Soath.  Bep.  380;  Smith  t.  State,  68 
Ala.  424;  MltcheU  t.  State,  60  Ala.  26. 

5.  Charges  9  and  10  have  heretofore  been 
sustained  as  free  from  error.  Allen  v.  State, 
87  Ala.  100,  6  South.  Rep.  370;  Norrls  v. 
State,  87  Ala.  88,  6  South.  Bep.  371.  See, 
also,  Whart  Crlm.  Ev.  S  429.  The  only  ob- 
jection urged  to  them  Is  that  they  single  out 
and  give  undue  prominence  to  the  fact  of 
defendant's  interest  In  the  cause,  ignoring 
other  evidence  tending  to  corroborate  him; 
and  that  charge  9  submitted  to  the  jury  the 
considenitlon  of  conflict  in  the  evidence, 
when,  la  fact,  there  was  none.  As  to  the 
first  objectlcm,  the  charges  may  be  open  to 
criticism,  and  might  have  been  refused.  It 
has  been  heretofore  said  by  us  that  "such 
charges  should  be  avoided,  as  far  as  prao- 
tlcable,  being  calculated  to  unduly  impress 
the  minds  of  the  jury  and  prejudice  the  de- 
fendant. When  given,  however,  they  wlU 
not  work  a  reversal  of  the  judgment,  unless 
it  appear  that  Injury  resulted.  Cribbs  v. 
State,  88  Ala.  616,  6  South.  Bep.  109.  Gen- 
erally, neither  the  giving  nor  the  refusal  to 
give  such  charges  will  be  considered  as  re- 
versible error.  If  given,  the  party  feeling 
himself  aggrieved  may  always  ask  explana- 
tory (ihaiges.  McKleroy  v.  State,  77  Ala.  95; 
Lang  T.  State,  84  Ala.  1,  4  South.  Bep.  193; 
Poe  V.  State,  87  Ala.  70,  6. South.  Bep.  378; 
Waller  v.  State,  89  Ala.  79,  8  South.  Bep. 
153.  The  assumption  that  there  was  no  con- 
flict in  the  evidence  Is  a  mistaken  conclusion. 
Worley  was  not  a  peacemaker  between  these 
two  men.  He  fomented  the  strife,  in  which 
one  of  them,  very  unnecessarily,  lost  his 
life,  and  the  other  is  overwhelmed  in  trouble 
not  far  short  of  death.  He  nsed  language 
towards  deceased  which  was  violent  and  un- 
friendly, and  easily  persuaded  defendant  to 
accompany  him  on  a  visit,  whlcb  did  not 
appear  to  be  a  peaceable  and  friendly  one, 
towards  deceased.  There  are  indications  in 
the  evidence  that  they  carried  one  Muidock 
with  them.  He  was  along,  and  witnessed 
the  kilUng,  and  neither  he  nor  Worley  raised 
a  hand  to  prevoit  it,  so  far  as  appears. 
Might  they  not  have  done  so?  The  jury 
might  wen  have  concluded  from  the  evidence 
on  the  part  of  the  state  that  the  attack  made 
on  the  deceased  was  In  pursuance  of  a  pre- 
viously formed  purpose  to  chastise  or  other- 
wise punish  him,  and  that  there  was  no  real 
or  apparent  necessity,  on  the  part  of  the  de- 
fendant, to  kill  the  deceased  in  order  to  save 
his  own  Ufe  or  limb.  Tlie  whole  effort  on 
the  part  of  defendant,  in  the  course  of  the 
trial,  was  to  make  It  appear  he  acted  in 
self-defense.  The  evidence  of  the  state's  wit- 
nesses Is  In  Implied  conflict  with  that  given 
by  defendant  and  his  witnesses  in  his  effort 
to  establish  this  defense,  and  tends  to  Ethow 
that  the  >ri"'"g  was  not  done  In  self-defense. 

&  It  is  said  that  the  flfth  charge.  In  that 
it  contained,  as  one  of  the  elements  of  self- 


defense,  the  condition  that,  "to  make  the 
plea  of  self-defense  available,  the  defend- 
ant must  be  without  fault,"  was  erroneous, 
in  that  it  placed  the  burden  of  proving  that 
fact  on  the  defendant  This  was  only  a  part 
of  the  charge,  which  dearly  and  correctly 
defined  the  doctrine  of  self-defense,  in  ac- 
cord with  our  uniform  rulings.  It  did  not 
misplace  the  burdoi  of  proof,  for  it  was 
not  given  on,  and  had  >o  reference  to,  that 
sabject  It  was  but  the  deolaratloa  of  a 
well-recognized  principle  of  crindnal  law, 
which  the  jury  were  to  apply  to  the  evi- 
dence in  the  case.  The  charge,  containing 
the  clause  excepted  to,  might  have  been 
erroneous.  If  there  had  been  no  evidence  on 
the  part  of  the  state  to  show  that  the  de- 
fendant was  at  fault  In  having  brought  on 
the  difllculty;  but  there  was  evidence  intro- 
duced by  the  state,  and  also  on  the  part  of 
defendant,  which  tended  to  show  that  de- 
fendant contrived  to  bring  about,  and  did 
provoke,  the  conflict  in  which  he  slew  his 
adversary,  and  that  he  could  have  retreated 
if  he  woifld.  When  the  state  proved  the  in- 
tentional kUling  of  deceased  by  defendant 
with  a  deadly  weapon,  the  burden  rested  on 
the  defendant  to  show  a  pressing,  imperious 
necessity  to  take  Ufe  In  seU-defense,  unless 
the  fact  arose  out  of  the  evidence  produced 
against  him  to  prove  the  homldde.  If  this 
was  shown,  the  burden  was  then  on  the 
state  to  show  that  defendant  was  in  fault 
in  provoking  the  difllculty,  which,  being  es- 
tablished, was  a  full  answer  to  the  plea  of 
self-defense.  The  law  does  not  presume 
such  provocation,  so  as  to  impose  the  bur- 
den of  its  disproof  on  defendant;  but  when 
there  is  evidence  tending  to  establish  the  plea 
of  self-defense,  and  also  to  show  that  it  was 
overcome,  in  that  the  defendant  was  at  fault 
In  bringing  on  the  supposed  necessity  to  take 
life  to  save  his  own,  the  court  may,  without 
any  invaslcMi  of  the  rule  we  are  considering 
as  to  burden  of  proof,  charge  the  jury  as 
was  done  in  this  fifth  charge.  McDanlel  v. 
State,  76  Ala.  7;  Baker  v.  State,  81  Ala.  38, 
1  South.  Bep.  127;  Brown  v.  State,  83  Ala. 
33,  3  South.  Bep.  857;  Cleveland  v.  State,  86 
Ala.  9,  5  South.  Bep.  426;  Cribbs  v.  State, 
86  Ala.  616,  6  South.  B^.  109;  Lewis  t. 
State,  88  Ala.  613,  6  South.  Bep.  755;  Gibson 
V.  State,  89  Ala.  127,  8  South.  Bep.  98;  Ham- 
mil  ▼.  State,  90  Ala.  580,  8  South.  Bep.  380. 
7.  In  the  course  of  the  examination  of  the 
mother  of  deceased  as  a  witness  for  the 
state,  the  soUcltor  propounded  to  her,  and 
the  court  allowed,  against  the  objection  of 
defendant,  the  question,  "Was  he  [the  de- 
ceased] a  larger  man  than  Mr.  Wilklns,  the 
defendant?"  to  which  she  replied  that  he 
was  about  the  same  size.  There  was  no  er- 
ror here.  It  was  certainly  competent  for  the 
state  to  show  that  there  was  not  such  dis- 
parity in  the  size  and  strength  of  the  two 
men  as  to  induce  the  defendant  to  believe 
that  he  was  In  the  greater  peril  in  conse- 
quence   of    such    dliqparity,    If    It    existed. 
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Whether  he  was  larger  or  smaller  than,  or 
of  equal  size  with,  the  defendant,  was  a  fact 
competent  to  be  brought  out  for  the  fair  con- 
sideration of  the  Jury,  In  construing  the  mo- 
tive and  conduct  of  the  defendant  on  the 
fatal  occasion.  If  he  bad  been  larger,  the  de- 
fendant would  have  been  permitted  to  show 
it,  as  be  did  Introduce  evidence  tending  to 
show,  in  the  course  of  the  trial.  If  of  equal 
size  or  smaller,  the  state,  for  the  same  rea- 
sons that  defendant  was  properly  permitted 
to  show  the  size  of  deceased,  could  show 
that  the  two  men  were  of  equal  size,  or  that 
deceased  was  smaller  than  defendant. 
Whart  Horn,  f  606.  We  find  no  error  In 
the  rec(»d,  and  the  judgment  and  sentence 
of  the  court  below  are  affirmed. 


(98  Ala.  77) 

BLACKMAN  v.  STATE. 
(Supreme  Coort  of  Alabama.     June  6,  1893.) 
Takino  Animal  on  Vbhiclb  vob  Tbhpobabt  Dsb 

— NbCESBITT  OV  PbOSBOUTOK  —  SOFFIOIBNOT  OF 

Indictmekt. 

1.  Code,  {  3861,  which  makes  it  a  misde- 
meanor to  take  an  animal  or  vehicle  for  tem- 
porary use  without  authority,  and  provides 
that  no  prosecution  shall  be  commeaced  or  in- 
dictment found  except  on  complaint  of  the 
owner  or  person  liaving  control  of  the  animal 
or  vehicle,  does  not  require  the  owner  or  per- 
son having  control  to  become  a  "prosecutor," 
within  the  meaning  of  Code,  §  4354,  so  that  his 
name  must  appear  on  the  indictment. 

2.  Under  Code,  g  3861,  making  it  a  misde- 
meanor to  take  an  animal  for  temporary  use 
without  the  consent  of  the  owner  ^'or  person 
having  control  thereof,"  an  indictment  which 
fails  to  negative  the  taking  of  an  animal  with 
the  consent  of  the  "person  having  control 
thereof."  is  bad. 

Appeal  from  city  court  of  Montgomery; 
Thomas   M.    Arrlngton,   Judge. 

Leroy  Blaokman  was  convicted  of  unlaw- 
fully taking  a  mare  for  temporary  nse,  and 
appeals.   Beversed. 

The  appellant  vraa  Indicted,  tried,  and 
convicted  under  the  following  indictment: 
"The  grand  jury  of  said  county  charge  that 
before  the  finding  of  this  Indictment  Leroy 
Blackman  did  unlawfully  take  for  tempo- 
rary use,  or  use  temporarily,  an  animal, 
to  wit,  a  mare,  the  personal  property  of 
Lizzie  Thomas,  without  the  consent  of  the 
said  Liz:de  Thomas,  the  owner  of  said  mare, 
and  without  a  bona  fide  claim  of  tlUe  to 
said  animal,  against  the  peace  and  dignity 
of  the  state  of  Alabama."  There  was  in- 
dorsed on  this  indictment,  "No  prosecutor." 
Before  pleading,  the  defendant  moved  the 
court  to  quash-  the  indictment  on  the  ground 
that  It  was  indorsed,  "No  prosecutor."  This 
motion  being  overruled,  the  defendant  then 
demurred  to  the  Indictment  op.  the  ground 
that  it  failed  to  negative  the  fact  ttiat  the 
animal  waa  taken  with  the  consent  of  the 
person  having  control  thereof.  The  court 
overruled  this  demurrer,  and,  issue  being 
joined  on  the  plea  of  not  guilty,  the  court. 


after  hearing  the  evidence,  gave  the  gen- 
eral charge  for  the  state,  and  reused  to 
give  the  general  chargje  for  the  defendant 
The  defendant  duly  excepted  to  each  of 
these  rulings. 

John  Gindrat  Wlnt»,  for  appellant   Wm. 
li.  Martin,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  d^endant  was  indicted 
under  section  3861  of  the  Code,  which  reads 
as  follows:  "Any  person  who  imlawfully 
takes  for  temporary  use,  or  uses  tempo- 
rarily, any  animal  or  vehicle,  without  the 
consent  of  the  owner  or  person  having  con- 
trol thereof,  and  without  a  bona  fide 
claim  of  title  thereto,  must,  on  conviction, 
be  fined,"  etc.,  "but  no  prosecution  shall 
be  commenced,  or  indictment  found,  under 
this  section,  except  upon  complaint  of  the 
owner  or  person  having  control  of  such  ani- 
mal or  vehicle."  Section  4354  of  the  Code 
provides  that  if  a  prosecutor  appears  be- 
fore the  grand  jury  Ills  name  must  be  in- 
dorsed by  the  foreman  on  the  Indictment; 
and,  if  no  prosecutor  appears,  the  words 
"No  prosecutor"  must  be  indorsed  thereon; 
and  the  next  section  makes  the  prosecutor, 
in  cases  of  misdemeanor,  liable  for  the  costs, 
if,  In  the  opinion  of  the  court,  the  prose- 
cution is  frivolous  or  malicious.  By  another 
provision  (section  4352)  the  discretion  vested 
in  the  grand  jury -in  reference  to  finding  in- 
dictments for  misdemeanors  Is  withheld  if 
a  prosecutor  appears.  A  prosecutor,  vrithin 
the  meaning  of  these  provisions,  is  one 
who  appears  before  the  grand  jury,  and 
has  his  name  entered  as  prosecutor,  and 
undertakes  the  prosecution  of  a  particular 
case,  subject  to  the  burdens  and  penalties 
which  that  office  and  undertaking  Impose. 
It  does  not  include  one  who  merely  com- 
plains and  makes  known  to  the  grand  jury 
that  a  particular  offense  has  been  committed 
by  a  particular  person,  and  asks  that  the 
complaint  be  Investigated  and  acted  upon. 
The  statute  under  which  this  Indictment  Is 
presented  does  not  require  the  owner  or 
person  having  control  to  t)ecome  a  prose- 
cutor. It  is  sufficient  if  the  indictment  Is 
found  npon  his  complaint,  which  may  be 
instltnted  t^  making  known  to  the  grand 
jury  the  commission  of  the  ofTense,  and  his 
desire  to  have  it  investigated  and  the  party 
indicted.  The  motion,  therefore,  to  quash 
the  indictment,  because  of  the  indorsement 
thereon,  "No  prosecutor,"  was  properly  over- 
ruled. 

But  the  demurrer  to  the  indictment  was 
unquestionably  well  taken,  because  the  In- 
dictment omits  to  negative  the  taking  or 
use  of  the  mare  with  the  consoit  of  the 
"person  having  control  thereof."  This  Is 
too  plain  to  need  discussion.  Bellinger  ▼. 
State,  92  Ala.  86,  9  South.  Rep.  399.  The 
judgment  of  the  city  court  Is  reversed,  and 
the  cause  remanded. 
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(9»  Ala.   225) 

Ex  parte  PEtUTT  et  aL 
(Bapreme  Court  of  Alabama.     June  6,  1S03.) 

JOSTICBS  0»  THB  PeACB  —  JOKISDICTIOK    IN    COM- 
P1,AINTS  FOB  MiSDEMBANOK. 

Act«  1876-77,  p.  197,  gires  justices  of 
the  peace  in  Madison  county  concurrent  final 
jurisdiction  of  all  misdemeanors.  2  Code,  i 
4237,  provides  tnat.  in  all  trials  before  a  jus- 
tice of  the  peace,  lie  must  determine  both  the 
law  and  the  facts  without  a  jury.  Section 
^£S0  proTides  that  if  accused  does  not  demand 
a  trial  by  jury  the  trial  must  proceed  before 
the  justice.  EM,  that  where  defendant, 
charged  in  Madison  county  with  remoTinK  seed 
cotton  between  the  hours  of  sunset  and  sun- 
rise, which  is  mada  a  misdemeanor  by  section 
4141,  did  not  demand  a  trial  by  jury,  it  was 
the  duty  of  the  justice  to  try  the  charge  lilm- 
self,  instead  of  holding  defendant  to  the  cir- 
cuit court,  though  sections  4255  et  seq.  provide 
generally  for  preliminary  examinations  before 
magistnttes,  and  binding  the  accused  over  to 
the  court  having  Jurisdiction  of  the  offense. 

AppUcation  of  Rlcbard  Prultt  and  Thomas 
Harper  for  discharge  from  custody  on  habeas 
corpiut.    Application  granted. 

David  X).  Shelby  and  S.  S.  Pleasants,  for 
petltionerB.  Wm.  L.  Martin,  Atty.  Gen.,  for 
•wpondoit. 

McCIiELLAN,  J.  Petitioners  were  arrest- 
ed and  brought  before  a  Justice  of  the  peace 
on  a  charge  of  removing  seed  cotton  of  the 
value  of  five  dollars  from  the  premises  of  J. 
H.  Hampton  between  the  hours  of  sunset  and 
8unrls&  The  complaint  was  made  before 
this  Justice,  and  the  warrant  thereon  was  is- 
sued by  him.  The  prisoners  being  brought 
before  him,  he  examined  witnesses  touching 
the  alleged  oflFense,  and  thereni)on  made  the 
foUowtng  order:  "State  of  AJabama,  Madison 
coimty.  In  the  case  of  Thomas  Harper  and 
Richard  Pmltt,  they  are  committed  to  Jail  to 
answer  the  charge  of  removing  seed  cotton 
from  the  premises  of  John  ti.  Hampton. 
The  amount  of  bond  at  the  rate  of  $500 
each."  Failing  to  give  the  required  bail,  the 
defoidants  were  committed  to  Jail  under  the 
following  mittimus:  "State  of  Alabama  v. 
Thomas  Harper  and  Richard  Prultt  To  the 
Jailer  of  Madison  county,  Alabama:  In  the 
case  oC  the  State  v.  Oliomas  Harper  and 
Richard  Pmltt,  charged  with  grand  larceny, 
rnwn  the  examination  I  find  that  such  offense 
has  been  committed,  and  have  sufficient  cause 
to  believe  them  guilty  of  the  same.  You  are 
therefore  commanded  to  take  them  Into  your 
custody,  and  keep  them  till  they  are  legally 
discharged.  I  fix  their  bond  at  five  hundred 
dollars  each,  to  appear  at  the  next  term  of 
the  circuit  court  Witness  my  hand  and  seal 
this,  the  2d  day  of  November,  1892.  J.  B. 
Smith,  J.  P."  In  answer  to  the  writ  of  habe- 
as corpus  issued  by  the  Judge  of  the  circuit 
court,  the  sheriff  of  Madlscm  county  Justified 
his  custody  of  petitioners  under  this  mitti- 
muB.  On  this  state  of  case  the  circuit  Judge 
denied  the  petition,  and  remcmded  the  peti- 
tioners to  custody. 


The  offense  charged  In  the  complaint,  and 
described  in  the  order  of  commitment  made 
by  the  Justice,  is  a  misdemeanor.  2  Code,  i 
4141.  It  Is  manifested  by  the  complaint,  the 
order  of  commitment,  and  the  evidence  of 
the  Justice  of  the  peace,  given  without  objec- 
tion on  the  hearing  of  the  petition,  that  the 
petitioners  were  committed  to  answer  an  in- 
dictment for  this  misdemeanor,  and  that  it 
was  this  offense  which  is  in  fact,  through 
misconception  of  the  magistrate,  described  in 
the  mittimus  as  grand  larceny.  And  hence 
we  feel  warranted  In  affirming  that  on  the 
hearing  of  the  petition  by  the  circuit  Judge 
It  was  made  to  appear,  and  Is  made  to  ap- 
pear by  the  record  before  us,  that  the  peti- 
tioners were  committed  in  default  of  ball  to 
answer  an  indictment  for  a  misdemeanor. 
Under  general  statutes.  Justices  of  the  peace 
have  concurrent  final  Jurisdiction  with  (drcoit 
courts  of  certain  specified  misdemeanors, 
(2  Code,  f  4233,)  when  the  prosecution  there- 
for Is  commenced  within  eo  days  after  the 
commission  of  the  offense.  2  Code,  g  8712. 
By  special  enactment  the  concurrent  final  Ju- 
risdiction of  Justices  of  the  peace  In  Madison 
connty  is  extended  to  all  misdemeanors. 
Acts  1876-77,  p.  197.  This  prosecution  was 
commenced  the  day  after  the  alleged  commis- 
sion of  the  offense.  The  Justice,  therefore, 
had  Jurisdiction  to  finally  hear  and  determine 
it,  adjudge  guilt  or  Innocence,  and  impose 
punishment,  or  discharge  the  defendants. 
The  statutes  expressly  declare  and  fix  his  du- 
ties and  powers  in  respect  of  such  cases  with 
clearness  and  emphasis.  Saving  defendant's 
constitutional  right  to  a  jury,  if  he  elects  to 
claim  It,  it  provides  that  if  he  does  not  de- 
mand a  Jury— and  there  is  no  pretense  that 
these  defendants  made  such  demand— the 
trial  must  proceed,  either  presently,  or  on  a 
day  to  which  a  continuance  may  be  had  for 
good  cause  shown,  before  the  Justice.  This  Is 
its  languagre:  "If  the  accused  and  the  prose- 
cutor are  both  present,  and  also  the  wltneraes 
for  the  prosecution  and  defense,  and  the  ac- 
cused does  not  demand  a  trial  by  Jury,  the 
trial  must  proceed  before  the  Justice,  unless, 
for  good  cause  shown,  he  continues  It  to  some 
other  day,  not  more  than  ten  days  distant" 
2  Code,  !  4239.  The  trial  referred  to  In  this 
section  is  not  a  preliminary  one,  but  final  A 
previous  section  Is  dear  to  this  conclusion.  It 
provides:  "In  all  trials  before  a  Justice  of  the 
peace  of  causes  which  are  within  his  Jurisdic- 
tion, he  must  determine  both  the  law  and  the 
facts  without  the  Intervention  of  a  Jury,  and 
award  the  punishment  which  the  offense  may 
demand."  2  Code,  f  4237.  These  sections 
are  parts  of  the  article  of  the  Code  which 
specially  prescribes  the  duties,  powers,  and 
Jurisdiction  of  Justices  of  the  peace  in  prose- 
cutions  for  misdemeanors,  and  the  proceed- 
ings therein.  2  Code,  S  4233  et  seq.  And 
they  are  the  source  and  limitation  of  all  pow- 
er, authority,  and  Jtirisdlction  in  these  offi- 
cers in  respect  of  the  misdemeanors  named  la 
section  4238,  and,  in  connection  with  the  spe- 
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elal  act  referred  to  above,  In  respect  of  all 
misdemeanors  committed  in  Madison  county, 
triie  sections  whicli  we  have  set  out  in  to- 
tldem  verbis  are  as  imperative  and  manda- 
tory in  their  terms  as  language,  without  ex- 
press exclusion,  could  make  them.  They 
leave  no  room  for  discretion,  and  there  is 
every  reason  why  they  should  not.  The  or- 
ganic law  guaranties  a  speedy  trial.  It  is  the 
policy  of  the  law  that  a  speedy  trial  shall  be 
had.  It  is  equally  to  the  Interest  of  the  pub- 
lic and  alleged  misdemeanants  that  the  ques- 
tion of  their  guilt  or  innocence  should  be 
speedOy  adjudged,  to  the  end  that  if  guilty 
they  may  the  sooner  pay  the  penalty,  and, 
if  innocent,  the  sooner  so  adjudged  and'  dis- 
charged; in  either  case  avoiding  expeilse,  and 
in  cases  lilce  this  avoiding  Incarceration 
amounting,  it  may  be,  to  greater  punislunent 
than  the  law  has  set  against  the  crime,  and 
this,  too,  without  any  adjudication  of  guilt, 
upon  which  the  law  authorizes  the  infliction 
of  punishment  by  that  name.  In  such  cases 
the  Justice,  the  statute  declares,  must  pro- 
ceed with  the  triaL  He  must  determine  both 
the  law  and  the  facts,  and  he  must  award  the 
punishment.  These  duties  are  imposed  for 
the  benefit  of  defendants,  as  well  as  upon 
other  general  public  considerations.  They 
vest  defendants  with  the  right  to  have  their 
causes  Anally  heard  and  determined  by  the 
Justice.  As  is  fully  illustrated  in  this  case,  It 
is  a  valuable  rl^t,  and  by  the  very  terms  of 
the  statute  it  must  be  accorded  to  them,  ui> 
less  they  elect  to  exercise  another  right, 
which  is  no  more  valuable  and  assured  to 
them  than  this  is,  so  long  as  these  statutes 
are  unrepealed,— that  of  demanding  a  trial  by 
Jury.  This  right,  as  in  the  case  at  bar,  being 
waived,  the  only  other  way  to  carry  the  case 
to  the  clrcdlt  court  is  by  appeal  after  final 
Judgment  by  the  Justice,— a  Judgment  which 
has  never  been  entered  here,  and  now  cannot 
bew  We  hold,  therefore,  that  there  was  no 
warrant  of  law  for  sending  this  case  to  the 
drcult  court  The  Justice  of  the  peace  was 
without  authority  or  Jurisdiction  to  bind 
these  petitioners  over  to  that  court,  and,  in 
default  of  bail,  to  commit  them  to  await  the 
actk«.  of  its  grand  Jury.  EOs  mittimus  to 
that  end  is  void,  and  affords  no  Justificatldn 
for  their  detention. 

The  argument  against  this  conclusion  Is 
based  <m  the  provisions  of  the  greneral  law 
made  to  apply  In  broad  terms  to  all  magis- 
trates named  in  section  4680  of  the  Code, 
among  which  are  Justices  of  the  peace,  and 
authorizing  these  officers  to  hold  a  prelim- 
inary investigation  upon  complaint  made  that 
"a  person  has  been  guilty  of  a  designated 
public  offense,"  and  bind  such  person  over  to 
a  court  having  Jurisdiction  thereof,  if  it  be 
made  to  appear  that  the  offense  has  been 
committed,  and  that  there  is  probable  cause 
to  believe  the  defendant  is  guilty  thereof.  2 
Code,  (  425S  et  seq.,  and  section  4680.  Up<m 
a  well-settled  and  familiar  principle,  this  gen- 
eral law,  applying  to  all  magistrates  and  to 


all  offenses.  In  general  terms,  wlU  not  be  al- 
lowed to  override  specific  and  imperative  «i- 
actments,  specially,  and  for  obvious  reasons, 
applicable  to  Justices  of  the  peace,  and  prose- 
cutions for  offenses  of  a  particular  class, 
finally  triable  and  determinable  by  them;  and 
especially  ought  this  rule  to  be  applied  here, 
since  it  still  leaves  a  field  for  the  operation 
of  the  general  statute  in  respect  of  Justices  of 
the  peace,  in  that  under  it  they  have  Jurisdic- 
tion preliminarily  to  try,  and  commit  or  dis- 
charge, all  alleged  felons,  and  aU  misdemean- 
ants who  have  not  been  proceeded  against 
within  60  days  after  the  commission  of  the 
alleged  offense. 

A  good  many  adjudged  cases  have  been 
brought  to  our  attention,— cases  decided  in 
other  Jurisdictions.  It  does  not  appear  that 
any  of  them  had  to  deal  with  statutory  provi- 
sions similar  to  those  embodied  in  sections 
4237-4239  of  our  Code,  and  hence  they  can- 
not be  said  to  be  authority  in  the  present 
case.  Among  them  is  the  case  of  In  re  Don- 
neUy,  30  Kan.  191,  1  Paa  Rep.  648,  and  (on 
rehearing)  30  Kan.  424,  1  Pac.  Rep.  778, 
where  it  was  directly  held  that  a  Justice  of 
the  peace  could  not  commit  for'  an  offense  of 
which  he  had  final  Jiu-isdlction;  and  this, 
though,  so  far  as  the  report  of  the  case  dis- 
cioses.  Justices  had  preliminary  Jurisdiction 
under  a  general  law  identical  In  tenna  with 
our  own,  and  it  did  not  appear  that  their  dor 
ties,  power,  and  Jurisdiction' In  respect  of  mis- 
demeanors were  specifically  prescribed  as  in 
our  statutes.  The  conclusion  of  the  Kanwiw 
court  was  in  some  measure  rested  on  a  oon- 
sideration  which  we  have  not  before  advert- 
ed to,  but  which  Is  equally  forceful  under  our 
statutes.  It  Is  this:  A  committing  magis- 
trate is.  In  general  terms,  auihorized  to  bind 
defendants  over  to  any  court  having  Jurisdic- 
tion of  the  offense.  To  hold  that  a  Justice  of 
the  peace  could  bind  over  a  misdemeanant, 
of  whose  offaise  he  has  final  JurisdictloD,  is 
to  hold  that  he  may,  ui)on  the  statutory  pre- 
liminary trial,— iqion  an  examination  of  wit- 
nesses,— recognize  such  offender  to  ai>pear  be- 
fore another  Justice  of  the  peace,  or  even  for 
another  and  final  trial  before  himself,  which 
Is  an  absurdity. 

We  need  not  purstie  the  discussion  further. 
The  application  fo^  habeas  corpus  will  be 
granted,  and  the  writ  will  be  here  issued  un- 
less, upon  advice  of  this  opinion,  petitionen 
are  content  to  roiew  their  ^plication  before 
a  nisi  prius  Judge  having  Jurisdiction. 

Appllcaticm  granted. 


(»  Alk.   71) 
DBAN  V.  STATB. 
(Supreme  Court  of  Alabama.    June  6,  1893.) 
Carbtiho  Weapons— Evidence. 
1.  As  the  act  of  carrying  a  concealed  wea- 
pon is  continuons,  on  a  trial  for  such  offense 
evidence  is  admissible  that  a  few  minutes  be- 
fore the  act  shown  by  the  complaining  witness 
another  witness  saw    a    pistol  in  defendant's 
hip  poclcet. 
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2.  On  a  trial  for  earrjring  a  concealed 
weapon  eyidence  is  inadmiwible  that  defend- 
ant, a  short  time  before  the  discovery  of  a  i>is- 
tol  on  his  person,  said  be  was  going  to  "raise 
heU"  that  night 

Appeal  from  dty  court  of  Montgomery; 
Thomas  M.  Arlington,  Judge. 

Abe  Dean  was  convicted  of  carrying  a  pis- 
tol concealed  on  his  person,  and  appeals. 
Beveraed. 

On  the  trial  the  state  introduced  one  Adam 
Ellla  as  a  witness,  who  testified  tliat  one  aft- 
ernoon In  the  latter  part  of  September,  1802, 
at  half  past  7  o'clock,  Abe  Dean  was  In 
witness'  back  yard,  and  that,  upon  their 
having  some  angry  words,  the  defendant 
drew  his  pistol  from  his  hip  pocket,  which 
had  hitherto  been  concealed.  Simon  Nelson, 
anoflier  witness  for  the  state,  testifled  that 
on  the  same  ni^t,  and  a  few  minutes  be- 
fore this  occurrence  and  dispute  with  Adam 
Ellis,  the  defendant  was  at  his  bouse,  and 
that  while  there  he  brushed  his  coat  aside, 
and  disclosed  a  pistol  In  the  hip  pocket 
,The  defendant  objected  to  the  testimony  of 
Simon  Nelson,  and  dioved  to  exclude  the 
same,  and  duly  excepted  to  the  court's  over- 
ruling his  objection.  This  witness  further 
testifled  that  the  defendant  said  "he  was 
going  to  raise  hdl  on  the  hill  that  night" 
Hie  defendant  objected  to  this  evidence,  and 
moved  to  exclude  the  same  from  the  jury. 
The  court  overruled  this  objection  and  mo- 
tion, and  the  defendant  duly  excepted.  Four 
witnesses  testified  for  the  defendant  that 
they  were  with  the  defendant  on  the  nl^t 
In  question,  and  at  the  time  spoken  of,  and 
that  be  did  not  have  a  pistol  at  all  that 
nl£]it  The  court  gave  the  general  charge 
for  the  state. 

John  W.  A.  Sanford,  Jr.,  for  appellant 
Wm.  Ii.  Martin,  Atty.  Got,  for  the  State. 

McOIiBLLAN,  J.  The  offense  of  carrying 
a  weapon  concealed  about  the  person  bdng 
continuous  in  Its  nature,  the  trial  court  did 
not  err  tn  allowing  the  state  to  prove  by  the 
witness  Simon  Nelson  that  a  few  minutes 
before  the  time  at  which  Adam  Ellis  saw 
the  defendant  draw  a  pistol  from  bis  hip 
pocket,  which  had  theretofore  been  con- 
cealed, and  at  a  different  place  he,  Nelson, 
bad  seen  a  pistol  on  defendant's  person  when 
tiie  hitter's  coat  had  been  casually  brushed 
aside.  Xitress  v.  State,  88  Ala.  191,  7  South. 
Bep.  40;  Smith  v.  State,  79  Ala.  257;  Ladd 
V.  State,  92  Ala.  58,  9  South.  Kep.  401.  The 
further  testimony  of  this  witness,  Simon  Nel- 
son, to  the  effect  that  the  defendant  then  said 
"bB  was  going  to  raise  hell  on  the  hill  that 
Light,"  oni^t.  In  our  opinion,  to  have  been  ex- 
dnded.  We  are  imable  to  say  that  a  man's  pur- 
pose to  raise  hell  "on  the  hill"  or  elsewhere  af- 
fords any  ground  for  a  legitimate  Inference  on 
the  part  of  the  jury  that,  even  shortly  before 
the  time  for  the  beginning  of  the  proposed  dis- 
turbance, he  had  a  plstdt  concealed  about 
his   person.   A   contrary   condusioa   would 


have  to  be  rested  on  the  presumption  that 
all  men,  when  Intending  to  raise  a  disturb- 
ance or  to  "raise  hell,"  whatever  that  may 
mean,  arm  themselves  with  deadly  weapons, 
which  they  carry  concealed.  We  do  not 
think  such  a  presumption  can  be  indulged. 
The  evidence  was  irrelevant,  and  should 
have  been  excluded.  For  the  error  commit- 
ted by  the  trial  court  in  refusing  to  exclude 
It  the  judgment  must  be  reversed. 
The  cause  is  remanded. 


(M  AU.  TO) 
STEWAE:^  v.  STATE. 
(Supreme  Court  of  Alabama.    Jane  6,  1893.) 
Obaxs  Jurt— Obdsr  to  Sommox  Qualifiid  Pbx- 
soxB— Rbsidsnts  ov  Coctntt. 
An  indictment  should  not  be  quashed  l>e- 
caase  the  court  ordered  the  sherifF  to  summon 
"Qualified  persons"  to  complete  the  grand  jury, 
without  directing  the  summoning  of  residents 
of  the  connty,  since  only  residents  of  the  coun- 
ty are  qualified. 

Appeal  from  circuit  court,  Butler  connty; 
John  B.  l^son,  Judge. 

Tract  Stewart  was  convicted  of  carrying 
a  concealed  weapon,  and  be  appeals.  Af- 
firmed. 

Gamble  &  Powell,  for  appellant  Wm.  L. 
Martin,  Atty.  Gen.,  for  tbe  State. 

McCIiELLAN,  J.  One  of  the  qualifica- 
tions of  a  grand  juror  is  that  he  be  a  resi- 
dent of  tiie  county,  in  the  circuit  court  of 
wlilch  his  services  in  that  capacity  are  re- 
quired. Therefore  the  order  of  the  court 
made  In  this  case,  that  tiie  sheriff  summon 
"el^t  qualified  persons"  to  complete  the 
grand  jury,— the.  number  originally  sum- 
moned and  present  being  less  than  IG,— was 
essentially  an  order  that  he  summon  resi- 
dents of  the  county,  since  only  such  resi- 
dents could  be  qualified  persons,  within  its 
terms.  It  follows  that  the  motion  of  de- 
fendant to  quash  the  indictment  on  the 
groimd  thi^t  the  order  in  question  did  not. 
In  direct  terms,  require  the  summoning  of 
residents  of  the  county,  was  without  merit 
No  ottier  point  Is  presented  by  tills  record. 

Affirmed. 


(98  Ala.  4«> 


JONES  V.  BOSa 


(Supreme  Court  of  Alabama.    June  7,  1893.) 
HiUJi— Bbbaob  or  Wabbamtt— DAMAeBS— Bvi- 

DBXOB. 

1.  Damages  for  povonal  Injuries  received 
by  the  burer  of  a  horse  that  ran  away  are  not 
recoverable  in  an  action  for  breach  of  a  war- 
ranty that  the  horse  was  g«itie,  where  it  is 
not  shown  that  the  sdier  knew  or  bad  reason 
to  believe  that  the  boise  was  vicious  or  unsafe, 
or  that  the  affirmation  of  the  horse's  gentl^iess 
was  of  such  reckless  character  as  to  oe  equiv- 
alent to  bad  faith. 

2.  In  an  action  for  breach  of  audi  warran> 
ty  it  was  competent  to  ask  a  witness  the  name 
of  the  horse,  as  his  name  would  tend  to  iden- 
tify him;  bat  an  answer  that  he  had  heard 
him   called   "the  big-legged   runaway   borae" 
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should  baye  been  excluded  as  irrea^nsiye  to 
the  question,  and  calculated  to  prejudice  de- 
fendant. 

3.  Such  testimony  was  in  the    nature    of 
hearsay. 

Appeal  from  clroult  court,  Etowali  ootm- 
ty;  John  B.  Tally,  Jnd^. 

Action  by  W.  A,  Boaa  against  I>.  O.  Jooes. 
From  a  judgment  for  plaintlfl,  def aidant 
appeals.     Reversed. 

Amos  E.  Goodhue,  for  appeUant 

COLEMAN,  J.  The  plaintiff,  Hoes,  sued 
appellant,  Jones,  to  recover  damages  for  a 
breach  of  warranty  and  deceit  in  the  sale 
of  a  horse.  The  damages  claimed  are  based 
upon  personal  injuries,  and  destruction  of 
buggy  and  harness,  sustained  by  plaintiff, 
caused  by  the  running  avray  of  tiie  horse 
on  the  day  of  and  soon  after  the  purchase. 
There  is  but  one  count  in  the  complaint, 
and  to  this  the  defendant  interposed  a  de- 
murrer. The  comi^alnt  avers  tliat  "defend- 
ant sold  to  plaintlfl  a  borse,  wUch  defend- 
ant falsely  represoited  to  be  gentle,  «uid  to 
work  kind  and  gentle  anywhere."  After 
stating  the  fact  that  plaintiff  made  the  pur- 
chase, and  his  reliance  upon  these  repne- 
sentations,  and  the  fact  that  the  horae  be- 
ing hitched  to  bis  buggy  ran  away,  the  dam- 
age to  the  buggy  and  the  personiil  injuries 
sustained,  the  complaint  avers  "that  tlie  de- 
fendant knew  said  horse  was  vicious,  and 
unsafe,  and  falsely  and  Intentionally  repre- 
sented him  to  plaintiff  to  be  safe  and  gen- 
tle." In  <the  case  of  Herring  v.  Skaggs,  first 
reported  In  62  Ala.  180,  and  afterwards  in 
73  Ala.  446,  the  extent  and  oharaober  of 
damages  recoverable  in  en  action  for  breach 
of  warranty  was  considered  and  adjudicat- 
ed. After  reviewing  the  authorities,  this 
court  held  that,  in  the  absence  of  fraud  or 
bad  faith,  the  proper  measure  of  damages, 
in  a  suit  by  the  purchaser  of  a  safe  against 
the  maker  who  warranted  it  "burglar  proof," 
is  the  difference  between  the  value  of  the 
safe  as  It  was  and  what  it  would  hare  been 
worth  If  it  had  been  as  represented,  and  not 
the  damages  sustained  in  the  loss  of  valua- 
bles taken  out  of  it  by  burglars;"  that  to 
justify  a  recovery  for  the  loss  of  valuables 
placed  in  the  safe  it  was  neoessaiy  to  abow 
bad  faiitb  on  the  part  of  tiie  seller.  "There 
must  have  beeo."  says  the  court,  "an  asser- 
tion as  fact  of  that  which  the  seUer  knew 
to  be  false,  or  a  reckless,  false  affirmation 
that  the  safe  was  burglar  proof,  when  the 
seller  did  not  know  whether  the  assertion 
was  true  or  not,  or  a  knowledge  on  tiie  part 
of  the  seller  that  the  safe  was  not  burglar 
proof,  and  a  falliu«  to  communicate  that 
knowledge,  when  he  knew  the  purchaser 
was  contracting  for  the  safe  as  burglar 
proof,  and  the  purchaser  must  have  trusted 
these  representations,  and  been  misled  by 
them."  We  think  the  complaint  in  this  case 
showed  a  good  cause  of  action,  and  autbor- 
ized   the   introduction   of   evidence   of   tbe 


larger  damages.  62  Ala.  and  73  Ala.,  su- 
pra; Bell  V.  Beynolds,  78  Ala.  516.  The 
witness  Hoseltlne  was  asked,  "What  is  tbo 
name  of  the  horse?"  to  which  the  witness  re- 
plied he  had  heard  him  called  "tbe  big- 
legged  runaway  horse."  He  question  waa 
objected  to,  and,  after  answer,  the  defend- 
ant moved  to  exclude  It  from  the  Jury.  TUe 
court  overruled  the  objection  to  the  ques- 
tion, and  refused  to  exclude  ithe  answer. 
We  see  no  legal  objection  to  the  questiom 
as  to  the  name  of  the  horse,  as  such  testi- 
mony tended  to  identify  the  horse,  but  the 
answer  should  have  been  excluded.  It  was 
not  responsive  to  the  question,  was  in  the 
nature  of  hearsay  evidence,  and  calculated 
to  prejudice  the  Jury  against  the  defendant. 
The  defendant  asked  the  court  to  charge  the 
Jury  "thait  in  no  phase  of  the  evidence  in 
the  case  Is  the  plaintiff  entitled  to  recover 
damages  for  the  injuries  rec^ved  by  the  run- 
ning away  of  the  horse."  The  bill  of  ex- 
ceptions purports  to  set  out  all  the  evidence. 
To  recover  for  the  personal  injuries  it  was 
necessary  to  allege  and  prove  bad  faith  ae 
fraud,  or  that  reckless,  false  affirmation 
that  the  horse  "was  gentle  and  would  woilc 
kind  and  gentle  anywhere"  to  be  the  equiva- 
lent of  bad  faith.  The  complaint  is  ample. 
It  avers  that  the  plaintiff  knew  the  horse 
to  "be  vicious  and  unsafe,  and  falsely  and 
intentionally  represented  him  to  be  safe  and 
gentle."  Itiere  is  not  one  particle  of  evi- 
dence in  the  record  tending  to  show  that  de- 
fendant knew  or  had  reason  to  believe  the 
horse  to  be  vicious  and  imsafe,  or  that  the 
affirmation  was  of  that  reckless  character 
to  be  the  equivalent  of  bad  faith;  and  with- 
out proof  of  some  fact  or  circumstance  tend- 
ing to  sustain  these  avermemts  plaintiff  was 
not  entitled  to  recover  for  personal  injuries 
in  this  action.  Under  the  evidoice  in  Qie 
case  the  charge  should  have  been  given. 
Beversed  and  remanded. 


(M  AU.  ««) 
STEINER  et  aL  V.  LOWBRT  et  aL 
(Supreme  Court  of  Alabama.    June  6,  1893.) 

FbaUDOLBNT  COHVSTANOES — CoNBIDESATtOir — Bv- 

iDKscB— Partners  Bip. 
In  a  suit  to  try  the  title  to  goods  levied 
on  as  the  property  of  L.  K.,  there  was  evidence 
that  A.  K.,  (L.'s  brother,)  having  failed,  was 
employed  by  JL,  at  a  yearly  salary  of  $2,500, 
to  conduct  a  business  under  the  name  of  K.  or 
Jj.  K.,  in  which  about  $2,000  were  invested. 
A.  had  entire  control  of  the  enterprise,  and  in 
corresponding  with  plaintiffs  used  the  pronouns 
"we"  and  "us,"  and  spoke  of  "this  firm." 
About  three  years  afterwards,  A.  sent  plain- 
tiffs a  statement  to  be  used  as  a  basis  of  cred- 
it, showing  assets  of  $33,000,  and  liabilities  of 
^3,000,  and  representing  the  value  of  the 
stock  of  goods  on  hand  to  be  $26,700,  and 
througJi  such  statement,  and  the  offices  of  one 
of  claimants,  procured  credit  from  plaintiffs. 
About  two  months  thereafter,  L.  sold  the  stock 
of  goods  to  claimants;  the  consideration  being 
the  cancellation  of  a  debt  due  thpm.  of  $6,412, 
and  their  agreement  to  pay  A.  $4,332,  which 
Ii.  claimed  he  owed  the  latter  for  salary,  and 
for  which  he  had  given  A.  hia  note.    The  state- 
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ment  m  to  !>.*■  indebtedneia  to  A.  wu  mads 
by  A.,  and  L.  did  not  know  whether  it  was 
correct.  After  the  lale,  claimants  employed  A., 
at  a  yearly  salary  of  S2,500,  to  dispose  of  the 
goods,  and  subsequently  transferred  the  goods 
to  A.'s  father-in-law,  who,  with  A.  and  two 
brothers-in-law  of  A.,  formed  a .  corporation, 
and  continned  the  business,  employing  A.  at 
the  same  old  salary.  Held,  that  A.  and  L.  were 
both  interested  in  the  mercantile  establishment, 
and  that  the  transfer  to  claimants  was  fraudOr- 
lent. 

Appeal  from  drcalt  court,  Jefferson  conn- 
tjr;  James  B.  Heed,  Judge. 

Attachment  bj  J.  8.  Lowery  ft  Oa  against 
h.  Klein,  which  was  levied  on  a  stock  of 
goods  of  defendant  Steiner  Bros.,  a  bank- 
ing house,  interposed  a  claim  against  the 
goods,  as  having  purchased  them  from  de- 
fendant On  trial  before  the  court.  Jury  hav- 
ing been  waived,  Judgment  was  rendered 
for  plaintiffs,  and  the  goods  ordered  sold  to 
pay  their  judgment  against  Klein,  and 
Steiner  Bros.  appeaL    Affirmed. 

Whits  &  Hotize  and  Cabaniss  ft  Weakly, 
tor  appellants.  MountJoy  ft  Tomlinson,  for 
appellees. 


HARALSON,  J.  This  is  a  statutoiy  claim 
mit  to  try  the  right  of  property  in  a  stock 
of  goods.  The  plaintiffs  in  the  court  below, 
J.  a.  Loweiy  &  Co.,  the  appellees,  sued  out 
an  attachment  in  the  circuit  court  of  Jeffer- 
son county  on  the  2d  of  December,  1890, 
against  L.  Klein,  and,  placing  the  same  in 
the  hands  of  the  sheriff,  caused  it  to  be 
levied  on  a  part  of  a  stock  of  goods  in  a 
■torehouae.  No.  16  North  Twentieth  street. 
In  Birmingham,  Ala.,  in  which  said  L.  Klein 
claimed  to  have  carried  on  a  clothing  and 
famishing  store.  Steiner  Bros.,  a  banking 
house  in  said  dty,  the  appellants.  Interposed 
a  claim  to  the  goods  levied  on,  claiming  to 
have  purchased  them  from  said  L.  Klein  on 
the  28th  of  November,  1890.  The  claim  suit, 
on  issue  properly  made  up  under  the  direc- 
tion of  the  court,  was  tried  by  and  before 
the  circuit  Judge  of  that  Judicial  drctilt  with- 
out the  intervention  of  a  Jury,  the  same  hav- 
ing been  waived  by  the  parties.  The  Issue 
was  found  In  favor  of  the  plahitlffs,  against 
Qie  claimants,  and  the  property  condemned 
to  the  payment  of  their  Judgment  recovered 
against  said  L.  Klein.  The  plaintiffs  proved 
tfadr  debt  against  the  said  Klein,— about 
17,000,— and  that  it  was  contracted  and  ex- 
isted b^ore  the  28th  November,  1890,  the 
date  of  the  alleged  sale  to  claimants  from 
said  Klein. 

In  the  trial  of  an  Issue  of  this  character,  as 
has  been  repeatedly  held,  the  Inquiry  should  be 
directed  (1)  to  the  bona  fides  of  the  debt;  (2) 
the  sufficiency  of  the  consideration;  and  (3) 
whether  there  was  a  reservation  of  benefit 
to  the  debtor.  Dawson  t.  Flash,  (Ala.)  12 
SontiL  Rep.  68;  Pollock  v.  Meyer,  (Ala.)  11 
tenth.  Rep.  885;  Hodges  t.  Coleman,  76  Ala. 
104.  Our  investigations  will  be  made  with 
T.lSso.no,8— 21 


reference  to  these  decisive  tests  of  the  valid- 
ity of  this  transaction.  The  facts  of  the 
case,,  as  set  out  in  the  transcript,  are  of  rolo- 
minous  recital,  taken  down  stenographically 
—questions  and  answers— Jusi  as  they  were 
propounded  and  answered  by  the  witnesses, 
and  we  can  do  no  more  than  refer  to  such  of 
the  salient  itotnts  as  lead  us  to  the  conclu- 
sion at  which  we  have  arrived. 

The  plaintiffs  were  merchants,  doing  busi- 
ness In  the  dty  of  New  York,  and  had  been 
extending  a  liberal  and  generous  credit  to 
the  concern  trading  in  Birmingham  under  the 
name  of  L.  Klein,  or  Klein,  whether  it  was 
composed  of  one  or  more  perscms.  A.  L 
Klein  was  a  brother  of  Ii.  Klein,  and  came 
to  this  country,  many  years  ago,  from  Aus- 
tria-Hungary. He  did  business  as  a  mer- 
chant in  Greensborough,  Ala.,  prior  to  the 
year  1879,  and  in  that  year  failed  In  busi- 
ness. He  knew  the  claimants  there  as  early 
as  1875,  and  the  proofs  show  that  their  ac- 
quaintance has  been  intimate  and  friendly, 
though  said  A.  L  Kldn  testifies  to  having  met 
them  a  few  times,  <Hily,  since.  B.  Steiner 
testified  that  he  went  to  Kldn's  frequently; 
traded  with  him;  was  on  good  social  terms 
With  him;  that  thdr  families  visited;  that  he 
knew  him  in  South  Alabama,  where  he  failed; 
and  that  he  knew  as  mudi  about  him  as  a 
man  knows  about  one  of  his  customers.  It 
was  also  shown  that  said  A.  I.  Klein  con- 
sulted with,  and  said  Steiner  advised  him, 
about  the  composition  and  settlements  of 
those  old  debts  which  were  hanging  over 
him.  One  cannot  resist  the  conclusion,  on 
reading  the  evidence,  that  the  parties  were 
Intimate,  and  that  Klein's  finandal  embar- 
rassments and  attitude  as  a  trader  were  well 
known  to  the  Steinera  They  were  such  as 
that  said  A  I.  Klein  could  not  undertake.  In 
advance  of  a  settlement  of  his  debts,  to  do 
business  tmder  his  own  name,  and  it  Is  cer- 
tain as  drcamstances  can  well  make  It  ap- 
pear that  he  was  doing  business  cm  his  own 
account  under  the  name  of  his  brother,  L. 
Klein,  as  will  presently  very  satisfactorily 
appear.  Within  a  short  time  after  the  fail- 
ure of  A.  I.  Klein,  In  Greensborough,  his 
brother,  L.  Kletn,  the  defendant  In  attach- 
ment, came  to  this  country  from  Austria- 
Hungary,  bringing  with  him,  as  he  swears, 
$2,000,  which  he  procured  to  be  dianged  into 
American  money  in  Bremen,  and  after  his 
arrival  in  Birmingham  kept  it  In  his  trunk, 
and  did  not  deposit  it  In  any  bank.  We  do 
not  wonder  tliat  he  did  not  risk  a  bank  with 
his  money  on  Us  arrival,  since  he  might  not 
have  known  it  would  be  safe;  but  If  he  was 
cautious  to  take  care  of  such  xMSsessions,  as 
people  generally  are.  It  was  contrary  to  the 
suggestions  of  safely  for  him  to  have  trans- 
ported a  sum  of  money  so  large  and  valuable 
to  him  across  the  ocean,  and  to  Birmingham, 
on  bis  person  or  in  his  trunk,  when  it  could 
hare  been  done  with  no  risk,  and  at  little 
by  investing  it  in  New  ITork  ex- 
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change.  It  was  convenient,  however,  and 
perhaps  necessary,  in  the  trial  of  this  cause, 
for  him  to  appear  to  have  had  $1,500  in  Bir- 
mingham, without  any  earmai'ks  at  aU,  when 
he  and  his  brother  claim  that  he  started  a 
clothing  and  gents'  famishing  enterprise  In 
that  place.  In  July,  1887.  In  March  of  that 
year  the  said  L.  Klein  and  one  Kisenberg 
bought  out  a  dothing  establishment  from 
other  parties,  in  which  venture  he  invested 
$1,500.  How  much  Bisenberg  put  In  is  not 
stated,  but,  It  is  to  be  presumed,  not  a  large 
amount.  These  parties  Immediately  engaged 
the  services  of  said  A.  I.  Klein  as  manager 
and  salesman,  and  in  any  other  capacity  In 
which  his  services  might  be  required,  at  a 
salary  of  $2,500  a  year,  payable  monthly,  and 
this  notwithstanding  the  fact  they  had  a  cap- 
ital of  only  $3,000,  (If  each  partner  contrio- 
nted  an  equal  amount,)  with  two  partners, 
who,  for  augjit  that  appears,  were  capable 
of  attending  to  the  whole  business,  which 
did  not  exceed  $20,000  or  $25,000  of  sales  a 
year.  This  copartnership  arrangement  lasted, 
as  might  have  been  expected,  only  to  the 
15th  of  October  following,  when  L.  Klein 
bought  Elsenberg  out,  and  the  following 
very  suggestive  obligation  was  entered  Into 
by  L.  Klein  with  said  A.  I.  Klein:  "I  hereby 
obligate  myself  and  agree  to  pay  Alex.  I. 
Klein,  for  services  to  be  rendered  as  herein 
stipulated,  the  sum  of  $2,500  per  year,  grant- 
ing him  the  privilege  to  draw  the  same  per 
month,  if  he  so  desires,  and  further  agree  and 
obligate  myself  to  pay  said  salary  to  said 
Alex.  Klein  every  year,  for  as  long  a  term 
as  it  may  prove  mutually  agreeable  and  satis- 
factory, and  that  I  will,  under  any  circum- 
stances, protect  him  from  loss  of  any  balance 
due  him  at  any  time  hereafter,  until  said 
Alex.  L  Klein  may  desire  to  quit  his  position 
with  me.  Signed  and  sealed  this  15th  Oc- 
tober, 1887.  L.  Klein."  In  addition  to  this, 
L.  Klein  gave  A.  I.  Klein  a  general  power  of 
attorney  to  take  charge  of,  manage,  and  con- 
trol said  business;  and  he  did  so  in  such  man- 
ner as  to  impress  those  who  dealt  with  him, 
and  to  create  the  belief  generally,  that  he 
was  the  owner  of  the  establishment  He 
bought  the  goods;  sold  them,  or  had  them 
sold  imder  his  direction;  took  out  insurances; 
rented  the  store,  and  managed  it  as  owner. 
The  sign  put  up  was  "Kline"  and  "L.  KUne." 
In  his  correspondence  with  J.  W.  England, 
the  representative  of  plaintiffs,  he  speaks  of 
"Kline"  as  "this  firm,"  tiie  "firm  of  K.,"  "the 
firm  of  L.  K.,"  and  uses  In  connection  with 
it  the  pronouns  "we"  and  "us;"  and  In  one 
of  his  letters  he  explains  the  dgn  "K.,"  and 
was  not  at  all  satisfied  with  It,  and  speaks 
of  the  time  when  "I  can  use  my  Initials." 
In  referring  to  his  brother  in  that  immediate 
connection,  he  says:  "I  can  never  afTord  to 
trust  him  on  any  business  questions,  as  I  do 
not  find  him  competent;  and  that's  the  way 
matters  stand,  and  may  remain  so." 

In    September,    1890,    L.    Klein    went   to 
New  York  to  effect  with  the  plaintiffs  an 


extension  of  their  dalm  against  "Kline."  He 
says  he  saw  Air.  Dixon,  of  the  firm  of  plain- 
tiffs, and  asked  him  for  an  extension,  and 
he  was  unwilling  to  give  It  On  returning 
to  his  hotel  he  saw  Mr.  SIg.  Stciner,  one  of 
the  claimants,  and  asked  him  to  go  to  Iiow- 
ery  &  Co.,  and  speak  a  good  word  for  him, 
which  he  did,  and  afterwards  he  arranged 
with  Mr.  Dixon.  That  while  there  A.  T. 
Klein  sent  him  a  statement  to  be  used  ^vlth 
plaintiffs  as  a  basis  of  credit,  showing  total 
assets  of  $32,937.96,  with  total  liabilities  of 
$23,014.66,  leaving  balance  of  $9,923.96.  In 
this  statement  he  represented  the  stock  on 
hand  as  $26,782.46;  fixtures,  $760;  safe,  $143; 
cash  and  papers,  $2,600;  good  accounts, 
$3,680;  merchandise  bought  since  June  1, 
1890,  $5,313.65;  and  cash  receipts  since 
that  date,  $8,801.39.  This  statement  was 
a  remarkably  good  one  for  a  business  that 
had  been  la  existence  for  about  three  years, 
starting  on  so  small  a  capitaL  Having, 
through  such  a  statement,  and  by  the 
kind  offices  of  one  of  the  claimants.  In- 
duced the  plaintiffs  to  extend  their  claims 
through  a  period  of  12  months,  it  requires 
explanation,  such  as  we  do  not  meet  in  the 
record,  why  it  was  that,  within  abont  two 
months  from  that  time,  L.  Klein  should  have 
sold  out  his  entire  possessions  to  the  claim- 
ants to  secure  their  debt  to  them  of  $6,412.37, 
—$4,332  due,  as  claimed,  to  said  A.  L  Klein, 
which  claimants  agreed  to  pay.  Coming  to 
this  last  transaction,  the  evidence  of  L. 
Klein  shows,  and  that  of  the  Stoiners  con- 
firms it,  (and,  besides  them,  we  are  without 
any  evidence  on  the  subject,)  that  the  claim- 
ants, in  November,  notified  L.  Klein  of  his 
note  of  $1,000,  maturing  on  Ist  December. 
They  sent  him  the  usual  bank  statement  to 
that  effect  Thereupon,  several  days  before 
the  28th  November,  1890,  Klein  wmt  and 
asked  them  for  an  accommodation  for  pome 
money,  and  also  for  an  extension;  and  they 
informed  him  they  could  not  let  him  have 
any  more  money,  and  desired  him  to  pay 
the  note  that  was  nearly  due.  Klein  In- 
formed them  be  did  not  have  any  money, 
and  could  not  get  any,  and  proposed  to  them 
to  take  the  stock  for  the  money,  which  they 
agreed  to  do.  The  two  Kleins  are  found, 
Immedlatdy  following,  taking  and  "i^Mng 
out  an  inventory  of  the  stock,  which  amount- 
ed to  $17,582.76,  and  at  the  foot  of  this  in- 
ventory is  the  following  recdpt:  "Recrfved 
of  Stelner  Brothers  payment  in  full  of  the 
foregoing  account,  in  consideration  of  which 
I  hereby  sell  and  assign  the  goods  therein 
named  and  described  to  them.  Nov.  28, 1890. 
[Signed]  I/.  Klein."  But  this  receipt  seems 
to  have  been  unadvisedly  given,  and,  pro- 
curing the  assistance  of  their  attorneys, 
they  had  prepared  and  signed  another  agree- 
ment, executed  by  both  parties,  to  tlie  ^- 
fect  that  the  party  of  the  first  part  had  bar- 
gained, granted,  and  sold  to  party  of  second 
part  the  goods  In  question,  as  shown  by  the 
inventory   attached,   at   the   price  of  $10, 
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744^7,  'In  consideration  wh«:eof,  the  part?' 
of  the  second  part  acknowledges  the  full 
payment  to  them  of  the  debt  due  from  said 
L.  Klein  to  tliem,  wliich  is  the  sum  of  $6,- 
412.37,  and  accept  said  goods  in  full  payment 
thereof,  and  also  agrees  to  pay  a  certain 
note  made  by  the  said  Leo  Klein  on  the  26tb 
Nov.,  1890,  payable  to  the  order  of  A.  I. 
Kltin,  at  the  banking  house  of  Steiner  Bros., 
on  the  28th  December,  1890,  amounting  to 
ttie  sum  of  $4,332;  in  all,  $10,744.37."  The 
same  day  this  transaction  occurred  the  said 
Kl^n  turned  over  to  Mrs.  A.  L  Klein  $1,500 
worth  of  goods,  out  of  the  store,  in  payment 
of  an  alleged  indebtedness  to  her  by  him  for 
that  amount,  and  for  an  individual  debt  he 
owed  England,  of  $3,400,  he  transferred  the 
goods  at  his  branch  store,  inventoried  at 
$3,300,  reserving  the  notes  and  accounts  due 
the  house  as  his  exemptions,  on  which  he 
says  he  has  collected  only  the  sum  of  $800. 
No  reason  is  given,  though  called  for  by 
plaintiffs,  why  he  did  not  transfer  to  A.  I. 
Klein  $4,332  worth  of  goods  in  paym^it  of 
his  alleged  debt  to  him,  aa  he  did  to  the  wife 
of  said  A.  I.  Klein,  to  the  Steiners,  and 
England.  But  the  reason  is  obvious,  in  the 
after  transaction  and  dealing  with  Steiner 
Bros,  as  to  this  alleged  debt  A  conveyance 
of  goods  to  pay  that  note  could  not  have 
withstood  the  test  of  Judicial  Inquiry,  on  the 
attack  of  an  attaching  creditor,  and  its  chan- 
ces to  run  the  gauntlet,  purporting  to  have 
been  paid  by  claimants  as  a  condition  and 
consideration  of  their  purchase,  were  deemed, 
no  doubt,  far  more  favorable,  especially  if 
it  should  appear,  as  they  proposed  to  make 
it,  that  they  paid  without  any  knowledge 
of,  or  participation  In,  the  fraud,  if  It  should 
be  shown  to  exist.  A.  L  B3ein  claims  that, 
under  the  contract  of  L.  Klein  with  him,  L. 
KMn  owed  him,  on  a  settlement  made  be- 
tween them,  on  the  26th  November,  that 
sum  of  money.  A  statemaat  of  that  settle- 
mmt  was  introduced  In  evidence,  showing 
an  Indebtedness  of  $9,095.98,  with  credits  re- 
ducing it  to  $4,337,  as  stated.  This  state- 
ment was  made  by  A.  I.  Klein,  and  L.  Klein 
shows  he  did  not  know  whether  it  was  cor- 
rect or  not  The  plaintiffs  endeavored,  in 
vain,  to  get  the  Kleins  to  produce  the  book 
of  "Kline,"  In  which  this  account  was  kept 
They  each  stated  that  the  account  was  on 
the  book,  and  they  produced  the  transcript, 
but  were  unable,  as  they  said,  to  find  the 
book  from  which  it  was  taken,  leaving  very 
grave  suspicion  of  its  ever  having  been  kept, 
as  stated  by  them,  on  any  book  of  accounts. 
As  corroborative  of  such  a  suspicion  the  fact 
appears  that  when  A.  I.  Klein  made  out 
and  forwarded  to  the  plalntifls,  in  Septem- 
ber, 1890,  as  a  basis  of  credit,  the  state- 
ment of  Ik  Kldn's  indebtedness,  it  did  not 
contain  any  mention  of  this  large  debt  A.  I. 
Klein  makes  another  Incredible  statement 
touching  this  transaction.  He  swears  he  did 
not  know  that  his  brother  was  going  to  sell 
ont  to  the  Stdners.    Yet  we  find  him  engaged 


-with  his  brother,  taking  an  Inventocy,  at  an 
unusual  time,  and  at  the  same  time  we  find 
him  making  out  this  great  claim  against  bis 
brother.  Why  should  he  have  made  it  out 
at  that  time,  and  taken  a  note  for  the  bal- 
ance, unless  he  knew  what  was  going  on? 
And  can  any  one  be  found  to  believe  that 
he  who  claimed  to  control,  and  who  did 
manage,  the  whole  business,  in  which  L. 
EUeln,  according  to  his  representations,  was 
a  mere  figurehead,  did  not  know  what  was 
going  on  between  the  Steiners  and  bis 
brother?  Besides,  Leo  Kline  swears  that 
whMi  he  gave  him  the  note  he  told  him,  ac- 
cording to  bis  best  recollection,  that  Steiners 
would  pay  It 

Just  at  this  point  another  very  convenient 
actor  appeared  upon  the  stage,— one  Bern- 
helm,  the  brother-in-law  of  A,  I.  Klein.  The 
evidence  tends  satisfactorily  to  show  that 
he  was  acquainted  with  what  was  going 
on.  He  was  in  attendance,  around  and 
about,  as  an  interested  participant.  He  had 
written  to  plaintiffs  on  September  8,  1890, 
that  if  L.  Klein  siicceeded  In  eiztending  his 
debts  with  them,  A.  L  Klein  had  his  as- 
surance, and  he  would  gladly  lend  him  his 
support,  to  meet  those  obligations.  This 
pi-offer,  together  with  the  kindly  offices  of 
Sig.  Steiner,  had  much  to  do,  we  may  be- 
lieve, in  allaying  the  apprehensions  of  the 
plaintiffs,  and  preventing  them  taking  steps 
which  woiHd  have  placed  them  in  the  front, 
In  an  effort  to  recover  their  debt.  When 
A.  L  Klein  got  this  note  from  his  brother, 
instead  of  taking  It  to  the  Steiners  to  pay, 
as  his  brother  says  he  told  him  to  do,  and 
which  note  the  Steiners  Jiad  given  their  obli- 
gation to  pay,  he  says  he  sold  it  to  Bemhelm 
for  $3,500,-41,850  in  cash,  and  $1,650  for 
claims  for  ca^  tliat  Bemhelm  says  he  let 
him  have  at  different  times  from  April  to 
July,  1890.  It  would  seem  that  with  a  busi- 
ness so  prosperous  as  A.  L  Klein  had  repre- 
sented to  plaintiffs,  In  September,  this  one 
was,  with  the  amount  of  cash  he  was  tak- 
ing In,  and  with  over  $4,000  due  him  for 
wages,  he  would  have  been  under  no  neces- 
sity of  making  a  convenience  of  his  brother- 
in-law.  Yet  he  says,  and  Bemhelm  confirms 
the  statement  that  he  lost  $852  by  transfer- 
ring it  to  Bemh^m,  And  another  singular 
circumstance,  which  cannot  be  explained, 
and  which,  of  Itself,  characterizes  this  whola 
transaction,  is  that  A.  I.  Klein,  when  he 
transferred  the  note  to  Bemhelm,  payable, 
not  as  the  bill  of  sale,  in  the  haste  with 
which  It  was  prepared,  Inadvertently  states, 
on  the  28th  November,  but  on  the  26th 
December,  1890,  Indorsed  the  note,  not  with- 
out recourse,  but  so  as  to  bind  him;  and 
when  Bemhelm  carried  it  to  the  Steiners, 
on  the  28th  November,  instead  of  paying  It 
according  to  obligation,  they  discounted  It 
at  1  per  cent  a  month,  which  they  required 
him  to  pay,  or  which  he  did  pay.  In  cash, 
by  giving  them  a  check  on  Moses  Bros.,  of 
Montgomery;    and  Bemhdm   Indorsed   th» 
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note  to  tbem,  and  waived  protest  on  It,  and 
the  Steers  acquired  It,  In  a  manner  to 
make  It  binding  on  Mm;  and  they  hold  It 
to-day,  from  aught  that  appears,  as  an  obli- 
gation on  both  A.  I.  Klein  and  Bemhelm. 
And,  inconsistent  as  all  this  Is,  we. are  met 
by  that  other  contradictory  fact,  that  Bem- 
helm, when  he  discounted  the  note,  says  he 
did  not  need  the  money,  and  Stelner  aslced 
him  to  leave  It  there,  which  he  did,  on  de- 
posit, without  Interest,  so  far  as  is  shown, 
until  the  7th  of  May— about  six  months — 
before  he  drew  it  out  All  this  Is  utterly  at 
variance  with  ordinary,  ojten,  fair,  and  In- 
telligible dealing.  The  only  explanation  that 
can  be  given  to  the  transaction,  aa  thus 
exposed,  is  that  the  note  was  simulated, 
and  never  intended  to  be  real  by  either  the 
St^ners,  Bemhelm,  or  the  Kleins. 

But  we  weary  In  pursuing  the  details  of 
this  transaction.  As  much  remains,  as  has 
already  been  said,  to  show  the  Invalidity  of 
this  sale.  We  hasten  through,  with  but 
slight  references  to  other  phases  of  the  evi- 
dence. Without  discussing  at  length  the 
evidence  tending  to  show  it,  we  feel  safe  In 
saying  that  the  goods  sold  to  the  Stelners, 
according  to  a  fair  Interpretation  of  the  evi- 
dence, were  worth  more  than  the  considera- 
tion recited  In  the  bill  of  sale.  The  Judge 
who  tried  the  case  found  they  were  worth 
$12,000.  His  finding  is  conservative,  and  we 
approve  It  The  Kleins  inventoried  the 
goods  at  ?17,582.76  when  they  were  prepar- 
ing to  sell  to  the  Stelners.  When  the  sheriff 
levied  on  the  goods,  and  appraised  them 
by  competent  men,  the  valuation  put  on 
them  was  ?14,500.  T.  W.  Smith,  the  deputy 
sheriff,  J.  W.  England,  and  B.  0.  Dlcl£son 
testified  they  were  worth  $14,500.  M.  Israel, 
who  occupied  a  part  of  Klein's  store  for 
about  18  months,  who  assisted  In  making 
the  Inventory,  and  who  shows  himself  to 
be  competent,  estimated  their  value  at  fif- 
teen or  sixteen  thousand  dollars.  After  the 
claimants  had  executed  their  claim  bond, 
and  retaken  the  goods,  they  had  an  Inven- 
tory of  their  own  taken,  showing  their  value 
to  be  $7,907.47,  but  the  evld^ice  shows  that 
this  valuation  is  too  low,  and  it  certainly 
Is  not  as  reliable  as  the  one  taken  by  the 
sheriff.  The  St^ners  claim,  as  a  part  of  the 
consideration  of  said  purchase,  that  they  as- 
sumed and  promised  to  pay  certain  small 
bills  of  the  Kldns,  about  town,  amounting 
to  $448.58,  about  half  of  which  was  for 
Insurance  premiums  on  policies  taken  out 
by  Klein  on  the  stock  of  goods  In  October, 
1890,  to  ran  a  year.  These  policies,  as  was 
shown,  were  transferred  to  the  Stelners, 
but  they  are  not  mentioned  in  the  Inventory 
of  goods,  nor  Is  anything  said  about  them, 
or  any  part  of  this  $448  claim,  in  cither  of 
the  two  bills  of  sale  of  the  goods  executed 
by  Kldn  to  dalmants.   After  the  sale  to 


claimants  It  was  their  business  to  Insnrft 
their  own  property,  and  If,  Instead  of  al- 
lowing the  old  policies  to  lapse  and  taking 
out  new  ones,  they  paid  the  premiums  on 
the  old.  It  was  their  debt,  and  not  Klein's; 
and  this  claim,  so  far  as  Insurance  premi- 
ums go,  was  certainly  no  part  of  the  con- 
slderation  of  said  purchase.  The  evidence 
shows  that,  when  Stelner  afterwards  dis- 
posed of  the  stock  of  goods  to  one  Dreyfus, 
he  transferred  these  policies  to  him.  The 
assertion  of  this  claim  favors  an  effort  mere- 
ly to  bring  the  price  alleged  to  have  been 
paid,  and  the  value  of  the  goods,  that  much 
closer  togethOT. 

After  the  sale  to  claimants  they  employed 
A.  L  Klein  to  close  out  the  goods  for  them, 
at  a  salary  of  $2,500  a  year.  Having  exe- 
cuted their  claim  bond,  and  becoming  re- 
possessed of  the  goods,  they  placed  him  in 
charge  again,  on  the  same  pay.  They  trans- 
ferred the  goods  to  one  SoL  Dreyfus,  of 
Montgomery,— the  father-in-law  of  A.'  I. 
IQeln;  and  he  and  D.  S.  Dreyfus  and  H. 
W.  Bemhelm,— two  of  his  brothers-in-law, — 
also  of  Montgomery,  in  March,  1891,  chap- 
tered what  Is  called  the  "Kline  Furnishing 
Company"  at  the  same  old  stand,  and  A.  L 
Klein  was  Installed  as  manager  and  sales- 
man, at  the  same  old  salary,  and  thus  the 
transaction  ends  where  It  began.  The  in- 
corporation of  this  company  is  not  of  itsdf 
evidence  of  fraudulent  combination  between 
the  parties.  Consulting  our  general  observa- 
tion In  reference  to  such  matters,  however, 
and  taking  it  in  all  its  bearings  and  sur- 
roundings, we  are  not  prepared  to  believe 
that  the  end  is  worse  for  the  Kleins  than  the 
beginning.  There  were.  It  may  be  added, 
striking  Inconsistencies,  If  not  contradictions, 
In  the  evidence  of  some  of  the  more  Impor- 
tant wltaesses  examined  for  the  claimants, 
as  between  themselves  and  between  them 
and  others,  and  an  indisposition  on  the  part 
of  some  of  them  to  answer  some  questions 
which  were  pertinent,  and  which  It  required 
the  stimulating  suggestions  of  the  court  to 
allay,  all  of  which  are  disparaging  to  the 
claimants  and  their  cause. 

Our  conclusion  Is  that  L.  and  A.  L  Klein 
were  both  Interested  In  tiie  mercantile  es- 
tablishment which  was  sold  to  the  claimants, 
and  that  this  sale,  when  tried  by  the  tests 
with  which  we  commenced  the  Investigation, 
cannot  be  upheld.  The  bona  fides  of  the 
Bemhdm  note,  alleged  to  have  been  paid 
by  clalm'<iits  as  a  purt  consideration  of  the 
sale,  has  not  been  established,  and  claim- 
ants are  not  in  respect  to  that  claim.  In  an 
attitude  of  bona  fide  purchasers.  The  fair 
value  of  the  property  purchased  was  materi- 
ally in  excess  of  the  real  consideration  paid 
for  It,  and  in  the  transaction  there  was  a 
reservation  of  benefit  to  the  Klein  brothers. 
The  Judgment  of  the  conrt  below  is  affirmed. 
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(Sapreme  Cioort  of  Alabama.     Jnne  6,  1883.) 

Pbostitotion— Taking  Gibl  fob  Pcbposes  or. 

The  offense  of  taking  away  a  girl  for 
the  purpose  of  prostitution  is  not  committed  by 
one  who  takes  her  to  an  unoccupied  house, 
that  a  third  person  might,  for  that  one  occa- 
sion, have  intercourse  with  her. 

Appeal  from  dty  court  of  Montgcnnery; 
Tlioinas  M.  Arrington,  Judge. 

Mary  Haygood  was  convicted  of  taldng 
away  a  girl  for  the  purpose  of  prostltatlcm, 
and  appeals.    Beversed. 

Gordon  McDonald  and  3.  W.  Thorington, 
for  appellant  Wm.  L.  Martin,  Atty.  Gen., 
for  the  State. 

STONE,  C.  3.  The  defendant  was  indicted 
and  convicted  under  section  3744  of  tl\e 
Code  of  18S6,  which  declares  that  "any  per- 
son who  takes  any  girl  under  fourteen  years 
of  age  from  her  father,  mother,  guardian,  or 
other  person  having  the  legal  charge  of  her, 
for  the  purx)08e  of  prostitution,  concubinage, 
or  marriage,  must,  on  conviction,  be  impris- 
oned In  the  penitentiary  for  not  less  than 
two  yeaiB."  The  charge  in  the  indictment 
Is  "that  Mary  Haygood  did  unlawfully  take 
one  Minna  Jones,  a  girl  under  the  age  of 
fourteen  years,  from  her  mother,  for  the 
purpose  of  prostitution."  The  testimony, 
if  believed,  proves  that  defendant  did  in- 
duce Minna  Jones  to  leave  the  home  of  her 
mother,  and  go  with  her,  the  said  Mary 
Haygood,  to  an  imoccupled  house,  some  dis- 
tance away,  few  the  purpose  of  there  meet- 
ing one  S.,  and  h&ving  sexual  intercourse 
with  him;  and  that  this  purpose  was  carried 
Into  execution.  There  Is  no  testimony  which 
proves,  or  tends  to  prove,  that  defendant 
in  all  or  anything  she  Is  proven  to  have 
done  bad  any  purpose  other  than  to  bring 
the  said  S.  and  the  said  Minna  Jones  togeth- 
er on  the  one  occasion,  and  In  ttae  unoccupied 
house,  that  they  might  have  sexual  inters 
course.  Exceptions  were  severally  reserved 
by  defaidant  to  charges  given  by  the  court, 
and  to  the  refusal  of  charge  asked  by  and 
for  the  defendant  They  all  raised  the  single 
tnqairy  whether  the  testimony,  if  entirely  be- 
lieved, justified  a  conviction  of  the  offense 
charged.  The  following  charge,  given  by  the 
court  of  its  own  motion,  and  excepted  to  by 
defendant,  presents  the  question:  "If  the 
defendant  took  the  child  from  her  mother  to 
Riverside  park  for  the  purpose  of  having 
sexual  intercourse  with  one  S.,  and  did  in  fact 
shut  her  up  In  a  house  for  some  hours  with 
said  S.  (who  then  and  there  did  have  sexual 
intercourse  .with  her)  for  such  purpose,  this 
was  prostitution,  within  the  statute."  The 
defendant  asked  the  following  charges,  which 
were  refused:  (1)  "The  court  charges  the 
Jury  that  If  they  b^eve  from  the  evidence 
that  all  the  defendant  did  was  to  procure  the 
girl,  Minna  Jones,  to  go  to  Blverslde  park 


for  the  purpose  of  having  sexual  intercourse 
with  one  S.,  and  that  she  in  fact  had  sexual 
intercourse  with  him  but  one  time,  they  must 
acquit  the  defendant"  (3)  "That  if  the  de- 
fendant only  intended  to  obtain  the  body  of 
said  Minna  Jones  for  one  S.,  for  his  own 
pwsonal  enjoyment,  and  no  more,  then  this 
did  not  amoimt  to  prostitution  in  the  sense 
of  the  law."  In  the  case  of  State  v.  Stoyell, 
54  Me.  24,  the  court  used  this  language: 
"Worcester  defines  'prostitution'  thus:  "To 
offer  to  a  common,  lewd  use;  to  make  a  pros- 
titute of;  to  corrupt  "Do  not  prostitute  thy 
dau^ter."  Lev.  xlx,  29.'  A  prostitute  Is  a 
female  given  to  Indiscriminate  lewdness  for 
gain.  In  its  most  general  sense,  prostitution 
Is  the  setting  oneself  to  sale,  or  of  devoting  to 
infamous  purposes  what  is  in  one's  power. 
In  its  more  restricted  sense  It  is  the  practice 
of  a  female  offering  her  body  to  an  indls- 
crhninatej.  Intercourse  with  men."  Ttie  prin- 
ciple of  this  case  is  thus  expressed  in  the 
headnote:  "Proof  that  the  defendant,  by 
false  representations,  persuaded  an  unmar- 
ried female  to  go  with  him  to  a  neighboring 
town,  and  there,  having  induced  partial  In- 
toxication, had  repeated  sexual  Intercourse 
with  her,  will  not  support  an  Indictment  for 
entidng  her  away  for  the  purpose  of  pros- 
titution.' "  In  the  case  of  Carpenter  v.  Peo- 
ple, 8  Barb.  603,  the  court  employes  this 
language:  "We  are  entirely  dear  that  by 
the  expression  in  question,  as  used  In  the 
statute,  it  was  Intended  that,  in  order  to 
constitute  the  offense  thereby  created,  the 
abduction  of  a  female  must  be  for  the  pup- 
pose  of  her  indiscriminate  meretricious  com- 
merce with  men;  that  such  must  be  the  case 
to  make  her  a  prostitute^  or  her  conduct  pros- 
titution, within  the  act"  In  Com.  v.  Cook, 
12  Mete.  83,  the  supreme  court  of  Massadiu- 
setts,  In  c(«istrulng  a  statute  similar  to  ours, 
thus  expressed  the  unanimous  opinion  of 
the  court:  "The  court  are  of  the  opinion 
that  the  offense  made  punishable  by  this 
statute  is  something  beyond  that  of  merely 
procuring  a  female  to  leave  her  father's 
house  for  the  sole  pumose  of  lllidt  sexual 
intercourse  with  the  individual  thus  solicit- 
ing her  to  accompany  him;  that  she  must  be 
enticed  away  with  the  view  and  for  the 
purpose  of  placing  her  In  a  house  of  ill  fame, 
place  of  assignation,  or  ^ewhere,— to  be- 
come a  prostitute  in  the  full  and  exact  sense 
of  that  term;  that  she  must  be  placed  there 
for  common,  indiscriminate  sexual  Inter- 
course with  men;  or,  at  least  that  she  must 
be  enticed  away  for  the  purpose  of  sexual 
Intercourse  by  others  tiian  the  party  who 
thus  entices  her;  and  that  a  mere  enticing 
away  of  a  female,  tor  a  personal  Intercourse, 
win  not  subject  the  offender  to  the  penalties 
of  this  statute."  The  foregoing  principles 
are  fully  supported  by  the  following  cases: 
State  V.  Buhl,  8  Iowa,  447;  Osbom  v.  State, 
52  Ind.  526;  Slocum  v.  People,  90  HL  274. 
The  dty  court  erred  in  the  several  rulings 
noted  above.   Beversed  and  remanded. 
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GARHETT  t.  HEFLIN  et  aL 

(Supreme  Conit  of  Alabama.     Jane  7,  1893.) 

Wills— Validitt—Bbttino  Aside— Unddb  In- 

flubnoe— witnb8sb8. 

1.  Where  a  will  Is  drawn  by  a  person 
standing  in  a  confidential  relation  to  the  testa- 
trix, and  who  takes  a  considerable  benefit  un- 
der it,  it  is  not  necessary  to  prove  that  the 
will  was  read  to  testatrix,  or  that  she  gave  in- 
structions for  its  drawing,  but  the  court  must 
be  satisfied  that  the  will  expresses  the  real  in- 
tentions of  the  testatrix. 

2.  In  a  suit  to  set  aside  the  probate  of  a 
will,  which  made  the  servants  of  testatrix 
legatees  and  devisees  thereundw,  and  defend- 
ant, her  family  physician,  who  drew  the  will, 
the  residuary  legatee,  and  to  declare  such  In- 
strument void  because  of  undue  influence,  it 
appeared  that  testatrix,  for  over  40  years,  had 
had  no  communication  with  any  of  her  rela- 
tives who  lived  in  Georgia,  except  complain- 
ant; that  defendant  had  been  her  personal 
friend  for  20  years,  and,  since  her  husband's 
death,  her  adviser  in  all  business  matters; 
that  the  will  was  written  for  more  than  a  year 
before  her  death,  and  she  expressed  no  dissatis- 
faction therewith.  Defendant  testified  that 
the  will  was  made  at  her  request,  and  as  she 
dictated,  and  that  on  his  mentioning  her  rela- 
tives she  said  she  did  not  intend  to  leave  them 
anything.  Hdd,  that  the  will  was  in  accord- 
ance with  the  intentions  of  the  testatrix. 

3.  Under  Code,  i  1,  it  is  sufiScient  for  the 
subscribing  witness  to  a  will  to  make  his 
mark,  where  the  testator  signs  his  name. 

Appeal  from  chancery  court.  Chambers 
county;    S.  K.  MeSpadden,  Chancellor. 

Bill  by  James  R.  Garrett  against  W.  lu 
H^in  and  others  to  set  aside  the  probate 
of  a  will,  and  have  the  Instrument  declared 
void.  The  bUl  was  dismissed,  and  complain- 
ant appeals.    AfiSrmed. 

J.  M.  &  B.  M.  Oliver,  for  appellant  W. 
L.  Wood,  for  appellees. 

COLEMAN,  J.  The  present  bill  was  filed 
under  section  2000  of  the  Code  to  conbeet 
the  validity  of  the  will  of  Prudence  Bally, 
which  had  been  admitted  to  probate  by 
the  probate  court  of  Chambers  county.  The 
grounds  of  contest  are  fraud,  want  of  tes- 
tamentary capacity,  and  undue  influence. 
Testatrix  died  without  issue  or  descendants, 
but  left  surviving  her  a  brother,  the  com- 
plainant, and  also  descendants  of  a  sister. 
Her  former  slaves  and  their  children,  and 
Mrs.  Vickers,  who  waited  upon  and  attended 
to  her  during  the  latter  three  or  four  years 
of  her  life,  were  the  devisees  and  legatees 
of  her  will;  and,  by  the  ninth  clause  of  the 
will,  W.  li.  Heflin  was  made  her  reslduaiy 
legatee.  No  provision  was  made  for  any  of 
her  next  of  kin  by  her  will.  The  will  was 
attested  by  one  witness  who  could  and  did 
write  his  name  as  such,  and  by  two  other 
witnesses,  who  could  not  write,  but  sub- 
scribed their  names  by  making  their  mark. 
The  instrument  was  declared  to  be,  and 
duly  published,  by  testatrix,  at  the  time  of 
signing  It,  and  when  attested,  her  last  will 
and  testammt  The  evidence  is  in  conflict 
as  to  whether  the  will,  as  an  entirety,  was 
read  over  to  her,  and  explained,  at  the  time 


it  was  executed  and  published.  We  know 
of  no  law  which  requires  that  the  witnesses 
to  a  will  should  be  Informed  of  its  con- 
tents. It  is  rar^  the  case  that  a  witness 
is  informed  of  the  contents  of  an  instru- 
ment which  he  attesbt.  Leverett  v.  Carlisle, 
19  Ala.  80.  It  Is  not  pretended  that  testa- 
trix could  not  read  and  write.  All  the  evi- 
dence tends  to  show  die  could  do  boUL 
Testamentary  capacity  has  been  so  often 
declared  and  defined  in  this  state,  it  is  un- 
neoessary  to  repeat  the  general  rule  again. 
See  the  following  authorities:  Kramer  y. 
Welnert,  81  Ala.  414,  1  South.  Rep.  26; 
O'Donnell  v.  Rodlger,  76  Ala.  222;  Taylor 
v.  Kelly,  81  Ala.  59;  Stubbs  v.  Houston, 
33  Ala.  655;  White  v.  Farley,  81  Ala.  563, 
8  South.  Rep.  215. 

There  is  some  evidence  tending  to  show 
that  testatrix  at  times  labored  und^  some 
mental  delusions  or  hallucinations;  was  at 
times,  on  some  subjects,  "flighty,"  as  to 
matters  not  at  all  connected  with  the  prac- 
tical transactions  of  life.  But  a  considera- 
tion of  all  the  evidence  satisfies  us  that  tes- 
tatrix possessed  sufficient  mental  capacity 
to  make  a  valid  will. 

The  law  as  to  what  constitutes  undue  in- 
fluence has  also  been  clearly  settled  by  nu- 
merous decislffios.  ESastis  v.  Montgomery, 
93  Ala.  300,  9  South.  Rep.  311;  Lyons  v. 
Campbell,  88  Ala.  462,  7  South.  R^.  250; 
Leeper  v.  Taylor,  47  Ala.  222;  Pool  v.  Pool, 
35 'Ala.  17;  Taylor  t.  KeUy,  31  Ala.  64; 
Bancroft  T.  Otis,  91  Ala.  290,  8  South.  Rep. 
286.  As  to  all  the  devisees  and  legatees 
tinder  the  will,  except  W.  L.  Heflin,  the 
residuary  legatee,  there  is  not  only  no  evi- 
dence to  show  that  testatrix  was  unduly 
influenced  by  them,  but  it  is  affirmatively 
shown  that  the  provisions  made  for  tbem 
were  in  accord  with  the  intentions  of  tes- 
tatrix. A  difTerent  principle  of  law  applies 
to  Heflin,  the  reelduary  legatee.  He  wrote 
the  will.  In  the  case  of  Hill  v.  Barge,  12 
Ala.  687,  it  is  said:  "Ordinarily,  when  a 
man  of  sound  mind  and  memory  executes 
a  will  by  signing  and  publishing  it,  and 
calling  on  witnesses  to  attest  it,  the  pre- 
sumption is  that  he  knew  the  contents, 
although  it  is  not  writt«i  by  him.  But 
when  the  will  is  written  by  the  person  in- 
tended to  be  benefited  by  it  the  presnmx*- 
tion  and  onus  probandl  are  against  the  in- 
strument, but  as  the  law  does  not  raider 
such  an  act  Invalid  tbe  court  has  only  to 
require  strict  proof.  The  onus  probandl  may 
be  Increased  by  circumstances,"  eto.  It  is 
said  in  the  opinion  rendered  in  the  forego- 
ing case  that  "the  proof  should  be  so  satis- 
factory and  convincing  as  not  to  leave  a 
reasonable  doubt  on  the  minds  of  tiie  jury 
that  the  testator  knew  Its  contents  at  the 
time  of  its  execution."  Possibly  the  meas- 
ure of  proof  exacted  by  this  statement  Is 
too  stringent  In  civil  cases  the  proper 
measure  of  proof  Is  that  the  Jury  must  be 
reasonably  satisfied  of  the  truth  of  any  fact 
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The  case  of  Daniel  t.  Hill,  62  Ala.  430, 
after  quoting  from  many  authorities,  cites 
with  approbation  the  following  rule: 
"When  a  will  la  drawn  by  a  person  stand- 
ing In  a  confideatial  relation  to  the  testa- 
tor, who  tabes  a  considerable  benefit  under 
it,  that  it  is  not  necessary  to  prove  the 
wUl  was  read  over  to  the  testator,  or  In- 
stmctitKis  given  for  Its  drawing,  bat  that 
the  court  must  be  satisfied  the  will  ex- 
preeses  the  real  intentions  of  the  testator. 
The  authorities  In  this  country  assert  the 
same  doctrine.  Affirmative  evidence.  In  any 
legal  mode,  that  the  will  expresses  the  spon- 
taneooB  intentions  of  the  testator,  satisfies 
the  court,  and  removes  the  unfavorable  pre- 
simiptimis  which  would  otherwise  be  in- 
dulged." The  same  rule  Is  declared  in 
Lyons  ▼.  Campbell,  and  in  the  more  recemt 
case  of  Bancroft  ▼.  Otis,  supra.  It  becomes 
necessary  to  examine  the  facts  and  drcom- 
stances  surrounding,  and  ccnmected  with,  the 
execution  and  publication  of  the  vrW.  It 
appears  that  testatrix  and  her  husband  bad 
resided  <m  the  place  where  she  died  for 
more  than  40  years;  that  bet  husband,  Ja- 
cob BaUy,  died  about  12  years  before  testa- 
trix's death,  and  left  some  portion  of  his 
property  to  his  old  servants,  and  the  re- 
mainder to  his  wife,  the  testatrix.  The  will 
of  Jacob  Baily  was  not  introduced  in  evi- 
dence, but  such  seems  to  have  been  the 
dispositlMi  made  of  his  property.  During 
the  40  or  more  years  testatrix  jrestded  in 
Alabama,  It  does  not  appear  that  she  visited 
her  relatives  who  resided  In  Greorgia,  or 
that  any  of  them  visited  her,  ot  had  any 
communication  with  her,  except  the  com- 
plainant, who  visited  her  twice,  and  wrote 
to  her.  There  is  some  evidence  of  declara- 
ticHis  made  by  testatrix  to  the  effect  that 
her  relatives  were  displeased  at  her  mar- 
riage with  Jacob  Baily,  and  that  she  and 
her  husband  moved  away  from  them  to 
Alabama,  and  that  by  their  own  efforts, 
with  the  assistance  of  their  servants,  SMne 
of  whom  were  their  former  slaves,  they  had 
made  what  property  they  owned,  and  that 
she  did  not  care  to  let  her  next  of  kin  have 
her  property.  There  was  certainly  no  con- 
cealment of  the  TnniriTig  of  the  wilL  Three 
witnesses  were  caUed  to  attest  it,  none  of 
whom,  it  seems,  were  at  all  especially 
frioidly  to  Dr.  Heflln.  Two  other  witnesses 
were  present,'  who  did  not  attest  the  instru- 
ment All  knew  it  was  her  will.  One  of 
the  witnesses  who  attested  the  vrlll,  ex- 
amined by  complainant,  testified  that  the 
will  was  read  over  to  the  witnesses,  but  not 
to  testatrix,  in  his  presence.  Another  wit- 
ness, examined  by  complainant,  who  vras 
present,  but  did  not  attest  the  will,  tes- 
tified at  one  time  that  she  beard  the  will 
read  to  testatrix,  but  she  afterwards  quali- 
fied this  statement  by  stating  that  the  wUl 
was  read  to  testatrix,  except  the  ninth 
clausei  The  evidence  shows  that  Dr.  Heflln 
had  been  a  warm  personal  friend  of  Jacob 


Baily  In  his  lifetime,  and  at  testatrix  for 
20  years,  and  was  their  family  phyddan, 
and,  after  the  death  of  her  husband,  testa- 
trix advised  with  him  in  all  h^  business 
transactions.  The  wiU  was  written  for 
more  than  a  year  before  her  death,  and  she 
was  never  heard  to  express  any  dissatis- 
faction vrlth  the  will.  Heflln  ttftifles  that 
the  will  was  prepared  at  her  repeated  solic- 
itation, and  as  dictated  by  her,  and  that, 
whffli  he  called  her  attention  to  her  rda- 
tlves,  she  said  that  her  husband  bad  made 
provision  for  their  old  servants,  and  she 
wanted  to  do  the  same  tiling,  and  that  she 
did  not  intend  to  leave  any  of  her  property 
to  her  relatives,  giving  certain  reasons  for 
such  Intuition.  Looking  at  all  the  evidence 
in  the  case,  we  cannot  say  the  ccmclusion 
reached  by  the  chancellor  was  not  war- 
ranted by  the  evidence,  and  that  the  In- 
strument declared  and  published  as  her  will 
truly  dlsi)08ed  of  the  property  as  testatrix 
intended. 

It  is  contended  that  the  will  was  not  exe- 
cuted according  to  law,  in  that  only  one  sub- 
scribing witness  wrote  his  name,  while  the 
other  witnesses  only  subscribed  by  making 
their  marks.  We  are  of  opinion  that  this 
was  a  sufllclent  attestation  of  the  will.  Our 
statute  In  this  respect  Is  substantially  the 
same  as  the  English  statute  of  wills.  29 
Car.  II.  c.  3.  The  direct  question  arose  In 
the  case  of  Den  v.  Mltton,  12  N.  J.  Law, 
70.  The  court  charged  the  jury  that  "mak- 
ing of  a  marii  is  a  sufficient  subscriptl(»i 
by  the  witness."  In  considering  this  charge 
the  court  said:  "He  who  is  unable  to  write 
his  name,  and  makes  his  mark.  Is  notwith- 
standing a  competent  and  legal  witness  to 
the  executlMi  of  a  wiU;"  dtlng  a  number 
of  cases  In  support  of  the  prindplei.  In  the 
oase  of  Bailey's  Heirs  v.  Ball^'s  Elx'r,  85 
Ala.  690,  this  court  used  the  following  lan- 
guage: "It  Is  the  settled  construction  of 
the  English  statute,  and  of  dmllar  statutes 
In  the  United  States,  that  the  signature  of 
the  testator,  or  of  the  witnesses,  by  making 
a  mark,  is  snffident;"  dtlng  many  authori- 
ties. Of  course,  under  our  statute,  (section 
1,  Code,)  where  the  testator  or  grantor  can- 
not write,  but  subscribes  by  making  his 
mark,  the  attesting  witnesses  must  write 
their  names.  A  mark,  in  such  a  case,  is  In- 
suffident  But  section  1,  supra,  in  a  case 
where  the  party  to  be  bound  writes  his 
name,  does  not  require  that  the  attesting 
witnesses  must  also  write  thdr  names.  The 
question  was  considered  In  Bailey's  Heirs 
V.  Bailey's  Bx'r,  supra,  and  this  was  the 
conduslon  of  the  court.  We  adhere  to  this 
construction.  In  Riley  v.  Riley,  36  Ala.  496, 
arguendo,  the  same  rule— that  an  at- 
testation or  subscription  by  a  witness 
by  his  mark  was  a  legal  and  suffi- 
dent  attestation  —  was  recognized.  When 
the  cases  of  Bailey's  Heirs  v.  Bailey's 
Bx'r,  and  Riley  v.  RUey,  supra,  were  de- 
dded,  section  1  of  the  Code  was  the  exist. 
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ing  law,  as  It  now  exists.  See  section  1, 
Code  18D2.  We  find  no  error  in  tbe  rec- 
ord available  to  appellant,  and  tbe  decree 
of  the  cliancery  court  must  I>e  affirmed. 


(98   Ala.   53S) 

SAVAGE,  Judge,  et  al.  t.  MATTHEWS. 
(Supreme  Court  of  Alabama.     June  7,  1893.) 

pROBATB  Judge— LiABiLiTt  ON  Bond  —  Wabuant 
ON  CoDNTir  Trbasdbbk— Impropek  Issuanob. 
The  purchaser  of  a  warrant  on  the 
county  treasurer,  which  is  Toid  as  not  repre- 
senting any  Talid  claim,  and  as  issued  without 
authority  from  the  county  commissioners,  as 
required  by  Code,  {  9U1,  cannot  maintain  an 
action  on  the  bond  of  the  probate  judge  for 
having  issued  the  warrant. 

Appeal  from  circuit  Court,  Cherokee  coun- 
ty;  John  B.  Tally,  Judge. 

Action  by  T.  U.  Matthews  against  R.  B. 
Savage,  judge  of  probaite,  end  the  sureties 
on  his  ofSclal  bond.  Frtm  a  judgment  for 
plalntifr,  defendants  appeal  Beversed  and 
rendered. 

J.  It.  Burnett,  for  appellants.  Matthews 
&  Whiteside^  for  appeuee. 

HEAD,  J.  This  is  a  novel  action  in  this 
state.  We  have  been  referred  to  no  author- 
ity which  supports  it,  and  can  find  none. 
We  are  sure  it  has  no  support  In  principle. 
Section  901  of  the  Code  provides  that  "th0 
court  of  county  commlssioiiers  must,  in  term 
time,  audit  all  claims  against  their  leaseo- 
tlve  oountbes,  and  every  dalm,  or  aadb.  part 
thetieof  as  la  allowed,  must  be  registered 
in  a  book  kepit  for  thajt  purpose;  and  the 
judge  of  probate  must  give  tbe  claimant  a 
warrant  on  the  treasurer  for  the  amount 
so  allowed."  It  is  the  duty  of  the  treas- 
urer to  register,  according  to  preecribed 
forms,  in  well-bound  books,  all  claims  al- 
lowed by  the  oommissionerB'  court,  and  pre- 
sented to  him,— deaLgnaUng  date  of  al- 
lowaooe,  whoi  presented,  the  character  of 
the  claim,  to  whom  allowed,  and  the 
amount,— and  to  number,  register,  and  pay 
all  claims  in  the  order  in  wlilcfa  they  are 
presented,  etc  SectiMi  915.  The  substance 
of  plalntlfl's  complaint  Is  that  the  defraid- 
ant  Savage,  who,  with  the  sureties  <m  his 
official  bond,  is  sued  for  the  supposed  griev- 
ance,  as  probate  judge  of  Cherokee  county, 
acting  by  and  through  his  duly  appointed 
and  authorized  clerk,  carelessly  or  fraudu- 
lently issued  to,  or  in  the  name  of,  one  Con- 
verse, certain  warrants  on  the  county  treas- 
urer for  the  paym^it  from  the  treasury  of 
designated  sums  of  money  which  were  not 
authorized  by  any  order  or  allowance  of 
the  commissioneis'  court,  and  which  in  fact 
represented  no  lawful  or  proper  charge  or 
daim  against  the  county;  that  (Hie  of  said 
warrants,  after  passing  by  transCetr  through 
the  hands  of  other  holders,  was  purchased 
by  the  plaintlft  from  one  West,  and  a  sped- 
&ed  sum  of  money  paid  therefor,  without 


any  knowledge  or  notice  of  the  spuriouscbai- 
acter  of  the  warrant,  but  relying  upon  Hb 
validity.  The  judge  of  probate  and  his  sure- 
ties are  sued  upon  his  official  bond  for  ths 
damage  alleged  to  have  resulted  from  this 
purchase. 

It  is  perfectly  obvious  that  these  warrants 
are  not  authorized  to  be  Issuea  for  commer- 
cial circulation.  They  are  but  means  and 
safeguards  provided  by  law  for  tiie  dis- 
bursement of  the  public  money  of  the  coun- 
ty by  the  officers  intrusted  with  Its  keeping 
and  disbursement  A  warrant  Is  the  com- 
mand of  one  duly-authorized  officer  to  an- 
other, whose  duty  it  is  to  obey,  to  pay  from 
the  county  funds  a  speolfled  sum  to  a  desig- 
nated person,  whose  claim  therefor  has  beoi 
allowed  by  the  court  of  county  commission- 
ers. So  far  from  being  intended  as  a  drco- 
lating  paper,  to  which  'the  rights  of  tliird 
perscns  might  attach  in  commercial  dealing, 
it  possesses  no  element  of  a  oontract.  It  is 
not  assignable^  so  as  to  be  made  the  foundar 
tion  of  an  action  at  the  suit  of  a  transferee. 
Code,  §  1762;  West  v.  Foreman,  21  Ala.  40U. 
Indeed,  strictly  speaking,  no  acthm  at  all 
can  l>e  maintained  upon  such  a  warrant 
against  the  county,  or  any  officer  or  per- 
son. If  the  treasurer  has  funds  in  his  bands, 
lawfully  appUcable  to  its  payment,  it  is  his 
official  duty  to  pay  it;  but  he  Is  not  bound 
by  virtue  of  any  contractual  obligation,  as  a 
party  to  the  instrument.  £Us  failure  to  pay, 
having  funds  for  that  purpose,  is  an  official 
der^ction,  for  wtUch  be  is  liable  to  an  ac- 
tion. The  warrant,  it  may  be,  raises  prima 
fade  evidence  of  his  duty  to  pay;  but  it  is 
not,  in  a  legal  sense,  the  foundation  at  an 
action  brought  against  the  treasurer.  Such 
action  would  be  for  the  breadi  of  <^cial 
duty,  to  which  the  warrant  bears  only  a 
collateral  relatlcm.  In  Commissioners'  Court 
v.  Moore,  53  Ala.  25,  this  court  properly 
said:  "If,  after  the  audit  and  allowance,  a 
warrant  is,  pui-suant  to  the  statute,  drawn 
on  the  county  treasurer,  It  is  a  mere  author- 
ity to  him  to  pay.  It  is  nothing  more,  real- 
ly, than  an  order  <m  the  county  itself,— the 
debtor;"  dtlng  Dill.  Mun.  Corp.  H  406-412. 
And  again,  in  the  same  case:  "When  tbe 
claim  has  bem  audited  and  allowed  by  Hie 
oommissioners'  court  it  ceases  to  be  the  sub- 
ject of  a  suit,  in  the  ordinary  modes,  against 
the  county.  If  the  oommlsBioners'  court 
fail  to  levy  and  coUect  a  tax  for  the  pay- 
ment of  such  dalm,  thay  foil  to  exercise  a 
ministerial  or  executive  power  vrtth  wblcb 
they  are  dothed,  and  In  the  exercise  of 
which  an  individual  has  a  right  and  inter- 
est, and  mandamus  lies  to  compel  its  exer- 
cise." The  case  of  Grayson  v.  lAthain,  81 
Ala.  646,  4  South.  Rep.  200,  866,  was  not 
really  a  suit  on  the  warrants,  thongfa  mesa.- 
tioned  as  such  In  the  statement  of  facta  It 
was  a  summary  motion  against  the  treas- 
urer for  his  failure  to  perform  his  official 
duty.  The  warrants  were  evidence  of  his 
official  duty  to  pay,  if  he  had  funds  soffi- 


Digitized  by 


Google 


Ala.) 


HOBN  V.  STATE. 


829 


ci»it,  but  in  themselTes  tbere  was  no  as- 
diunption  of  obligation  on  bia  part  by  which 
tliey  could  be  mode  the  cause  or  fotm- 
dation  of  acdon  against  him.  It  results 
that  indlvduala  compoaing  the  public,  other 
than  the  oammon  interest  all  feel  in  the  due 
and  lawful  disbursement  of  the  public  reve- 
nues, hare  no  Interest  or  ooncem  whatever 
in  the  Issuance  of  such  warrants,  which  can, 
in  any  legal  sense,  be  said  to  be  contemplat- 
ed by,  or  involved  in,  such  issuance.  No 
one  has  any  interest  therein  but  the  county 
and  the  person  in  whose  favor  the  warrant 
is  issued;  and,  as  a  aequence,  none  other 
can  complain  of  the  official  action  of  the 
jadge  in  reference  to  it,  whether  character- 
ized by  misfeasance,  malfeasance,  or  n<w£ea- 
sance.  It  is  not  to  be  questioned  that  such 
misconduct  oa  the  part  of  the  judge,  when 
coinn^tted.  Is  done  undw  color  of  his  offloe, 
withtai  tb»  meaning  of  subdlvidon  3  of  sec- 
tion 273  of  the  Code;  and  if,  thereby,  the 
fonds  of  Uie  county  should  be  unlawfully 
diverted  end  lost,  an  action  would  lie  upon 
Us  official  bond,  at  the  suit  of  ^e  county, 
for  the  injury.  Lewis  v.  State,  (Miss.)  4 
South.  Bep.  429.  But  when  a  stranger  to 
the  subject-matter  of  the  official  act,  having 
no  interest  thereto,  sees  fit  to  vrtuntarily 
antldpatie,  for  the  county  treasurer,  pay- 
ment of  the  warrant,  or  to  purchase  it  from 
the  holder,  end  if  thereby  he  acquires,  if 
the  warrant  had  been  a  lawful  <Hie,  an  eq- 
uitable right  to  have  the  money  paid  to  him 
by  the  treasurer,  the  wrongful  act  of  the 
judge  was  but  the  remote  cause  of  his  in- 
jury, and  furnishes  him  no  cause  of  action 
a^lnst  that  officer.  In  Murfree,  Off.  Bcmds, 
§  468,  this  language  Is  used:  "In  general  a 
pubUc  officer  is  liable  only  to  the  person  to 
whom  the  particular  duty  is  owing,  and 
whenever  he  is  called  to  account  the  first 
and  ruling  questim  is  whether  the  plaintUt 
shows  any  breach  of  a  particular  duty  to 
lilm.  It  is  by  no  means  sufficient  to  show 
negligence  on  the  part  of  the  officer,  and  an 
injury  to  the  plaintiff.  It  must  be  (Aown, 
also,  that  such  negligence  and  consequent  In- 
jDiy  cMistituted  a  breach  of  some  duty 
wliich  the  officer  owed  to  the  plaintiff. 
Hence  a  mortgagee  oaimot  maintain  an  ac- 
ti<«  against  a  county  trustee  because  the 
latter  neglected  or  failed  to  collect  the  taxes 
due  on  the  mortgaged  premises  from  the 
personal  estate  of  the  mortgagor,  and  there- 
by threw  that  charge  upon  Qxe  mortgaged 
property.  It  is  true  that  It  was  the  duty 
of  the  county  trustee  to  collect  the  tax  from 
the  personalty  of  the  mortgagor,  but  that 
was  not  a  duty  which  he  owed  to  the  mort- 
gngee.  It  is  true  that  the  failure  of  the 
officer  to  discharge  his  duty  in  this  respect 
caused  an  injury  to  the  mortgagee,  birt  that 
injury  was  Indirect  and  remote,  and  was 
wholly  unprovided  for  by  the  law.  The  law 
fixes  the  liability  of  the  officer,  and  the  law 
and  the  bond  that  of  the  surety,  not  only 
In  other  respects,  but  also  as  to  the  persons 


to  whom  the  duty  or  the  penalty  is  due." 
Tills  author  proceeds,  in  the  same  section, 
to  give  numerous  illustration!)  of  the  princi- 
ple we  declare,  uemonstraUng  the  proposi- 
tion that  a  person  entitled  to  sue  an  officer 
for  official  wrong  or  delinquency  must  have 
tiad  at  the  time  a  direct,  proximate  interest 
in  the  matter  of  the  official  act  complained 
of,  and  ttiat  a  remote  Interest,  not  legally 
contemplated  In  the  wrongful  act  or  omis- 
sion, gives  no  cause  of  action.  The  words, 
"for  the  use  and  b«i^t  of  every  person 
who  is  Injured,"  as  found,  in  subdivision  3, 
i  273,  of  our  Code,  include  only  persMis 
having  a  direct,  proximate  Interest  in  the 
official  act  or  omlj»sion  complained  of.  It 
Is  clear,  tfaer^ore,  that  neither  count  of 
tb»  complaint  contains  a  substantial  cause 
oi  action,  and  the  demurrers  to  them  should 
have  been  sustained;  and,  as  It  is  obvious 
no  amendment  can  be  made  which  will  give 
a  cause  of  action,  the  judgment  of  the  <dr- 
cuit  court  will  be  reversed,  and  judgment 
heee  rendered  for  the  defendants. 


HOBN  V.  SXATB. 
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(Supreme  Court  of  Alabama.     June  6,  1883.) 

Assault  with  Ihtent  to  Mubder  —  Evidsnoe — 

InSTBUCTIONS — CoNTICTION  OF  LbsSBB  OfPBNSH 

— Cbamob  ojT  VsNUB— Intebfsbtek. 
'  1.  Where,  although  a  very  strong  showing 
is  made  in  support  of  an  application  for  a 
change  of  venue,  there  are  many  affidavits  of 
residents  of  the  county  that  the  public  senti- 
ment has  settled  down  and  determined  that 
defendant  shall  have  a  fair  trial,  the  denial 
of  the  application  will  not  be  disturbed  on  ap- 
peal. 

2.  Where  a  witness  for  the  state  cannot 
speak  Knglish  well  enough  to  be  understood 
by  all  of  the  jurors,  the  court  may  employ  a 
sworn  interpreter. 

3.  On  a  prosecution  for  assault  with  intuit 
to  murder  it  was  permissible  to  show  diat  de- 
fendant told  a  witness  that  "the  Jew  [the 
person  assaulted]  had  five  dollars  of  his  mon- 
ey; that  he  was  going  down  there  after  it, 
and  was  going  to  have  it  or  give  him  a  frail- 
ing." 

4.  Under  an  indictment  charging  that  de- 
fendant, with  malice  aforethought,  committed 
an  assault  with  intent  to  murder,  defendant 
may  be  convicted  of  assault  and  battery  or 
simple  assault,  of  which  malice  aforethought 
is  not  an  ingredient,  and  hence  defendant  is 
not  entitled  to  an  instruction  that  he  should 
be  acquitted  unless  malice  aforethought  is 
shown. 

5.  On  a  prosecution  for  assault  with  in- 
tent to  murder,  an  instruction  as  to  defend- 
ant's right  to  defend  himself  against  the  per- 
son assailed  should  be  refuficd  where  it  pr«i> 
termits  all  inquiry  as  to  defendant's  conduct 
anterior  to  the  time  of  the  assault  upon  de- 
fendant, and  does  not  hypothesize  that  such 
assault  menaced  grievous  bodily  barm. 

6.  A  requested  instruction  that  the  tes- 
timony of  a  witness  "who  is  shown  to  be 
unworthy  of  credit"  is  insufficient  to  justify 
a  conviction  unless  corroborated,  should  be  re- 
fused as  containing  an  Intimation  on  the  part 
of  the  court  that  the  witness  is  not  worthy  of 
credit 

7.  Where  instructions  are  requested  and 
refused  in  a  lump,  to  authorize  a  reversal,  each 
of  them  must  be  free  trom  error. 


Digitized  by 


Google 


830 


SOUTHEBN  BBFOBTEB.  Yoi^  IS. 


(Ala. 


a.  The  refusal  of  seTeral  cfaarees,  all  writ- 
ten on  one  piece  of  paper,  is  a  single  ruling, 
and  cannot  00  made  the  subject  of  several  ex- 
ceptions. 

U.  Where  defendant's  testimony  tended  to 
show  that  at  the  time  he  fired  a  pistol  he  was 
being  held,  but  it  was  not  an  nncontroverted 
fact,  an  instruction  assuming  that  he  was  be- 
ing held  was  erroneous. 

10.  On  a  prosecntion  for  assault  with  in- 
tent to  commit  murder,  defendant  is  entitled 
to  an  instruction  that  the  facts  must  raise  the 
presumption  of  intent  to  murder,  otherwise 
there  can  be  no  conviction  of  assault  with  in- 
tent to  murder. 

Appeal  from  clrcnit  conrt,  Marengo  coun- 
ty; James  T.  Jones,  Judge. 

Paul  Horn  was  convicted  of  assaulting 
Isaac  Rosenberg  with  intent  to  murder,  and 
he  appeals.    Reversed. 

The  state  Introduced  Mack  Walker  as  a 
witness,  whose  testimony  tended  to  show 
that  he  knew  defendant,  and  saw  him  In 
Faunsdale,  the  place  of  the  difficulty,  on  the 
day  of  the  afternoon  of  the  Ediootlng,  a  short 
time  prior  to  the  difficulty;  and,  after  stat- 
ing that  he  had  a  conversation  with  the  de- 
fendant on  that  aftemo(»i,  the  state  then 
asked  Urn  the  following  question:  "What 
was  that  conversation?"  The  defendant  ob- 
jected to  this  (juestion,  on  the  ground  that  it 
was  Illegal,  Irrelevant,  and  too  broad,  and 
that  a  proper  predicate  had  not  been  laid. 
The  court  overruled  the  objection,  and  the 
defendant  excepted.  Tbe  witness  answered: 
"The  defendant  told  me  that  this  Jew  had 
five  dollars  of  his  money;  that  he  was  going 
down  there  after  it,  and  was  going  to  have 
it,  or  give  him  a  fralling."  The  defendant 
requested  the  court  to  give  the  following 
written  charge  to  the  Jury:  "If  the  jury  be- 
lieve from  the  evidence  that  Paul  Horn  went 
to  the  store  of  Isaac  Rosenberg,  and  that 
Isaac  Rosenberg  assaulted  him,  and  that  sev- 
eral persons  jumped  on  him,  and  were  beat- 
ing blm,  and  he  fired  the  shot  at  Isaac  Ro- 
senberg, when  Rosenberg  was  advancing  on 
him,  under  the  belief  that  It  was  necessaiy 
for  his  protection,  then  be  is  not  guilty  of  an 
assault  with  intent  to  murder,  although  he 
ml^t  have  struck  Rosenberg,  and  got  in  a 
flj^t  with  him."  The  defendant  also  re- 
quested the  coTut  to  give  to  the  jury  the  fol- 
lowing charge:  "The  testimony  of  a  witness 
for  the  prosecution,  who  is  shown  to  be  un- 
worthy of  credit,  is  not  auffldent  to  justify 
a  conviction  without  corroborating  evidence; 
and  such  corroborathtg  evidence,  to  avoid 
anything,  must  be  a  fact  tending  to  show 
the  guilt  of  the  defendant  Cohen  v.  State, 
60  Ala.  108;  Porter  v.  State,  65  Ala  86." 

O.  K.  Abrahams  and  Peter  M.  Horn,  for 
appelant.  Wm.  L.  Martin,  Atty.  Oen..  for 
the  State. 

STONE,  O.  J.  There  was  an  application 
for  a  change  of  venue  in  this  case,  and  a 
very  strong  showing  was  made  in  support  of 
It  On  the  other  hand,  a  full  showing  was 
made  that  hetoie  the  trial  came  off  better 


counsels  prevailed,  passions  had  cooled,  and 
the  sentiment  of  the  public  hod  settled  down 
to  the  determination  that  the  accused  should 
have  a  fair  and  Impartial  trial  ui>on  the  evi- 
dence as  It  should  be  developed.  Tbls 
counter  showing  was  supported  by  many  affi- 
davits of  persons  residing  in  many  different 
precincts  of  the  county.  We  have  no  means 
of  knowing  the  character  and  intelligence  of 
the  several  affiants,  and  hence  cannot  speak 
of  the  same.  The  judge  of  the  circuit  court 
was  on  the  same  ground,  and  could  inform 
himself  in  these  rejects.  He  had,  there- 
fore, much  better  importunity  for  arriving 
at  a  conclusion  on  this  application  than  we 
can  have.  He  denied  the  motion,  and  we  are 
not  satiafled  that  he  erred.  This  case,  on 
this  question.  Is  not  distinguishable  in  Its 
legal  bearings  from  that  of  Hawes  v.  State, 
88  Ala.  37,  7  South.  Rep.  302;  and  on  the  au- 
thority of  that  case  we  hold  that  appellant 
can  take  nothing  on  this  alleged  ground  of 
error.  Hussey  ▼.  State,  87  Ala.  121,  6  South. 
Rep.  420;  Seams  ▼.  State,  81  Ala.  410,  4 
South.  Rep.  521. 

The  circuit  court  did  not  err  In  the  em- 
idoyment  of  a  sworn  Interpreter  to  lnta> 
pret  the  testimony  of  the  proseouting  wit- 
ness. Some  of  the  jurors  were  unable  to 
understand  his  attempt  to  speak  the  EngUah 
language,  and  It  was  the  court's  duty  to  have 
the  testimony  put  in  such  shape  as  that  It 
could  be  understood  by  the  body  whose  duty 
it  was  to  pronounce  on  the  facts.  Code 
1886,  i  2764;  1  Whart  Ev.  U  174,  407. 

There  was  certainly  nothing  in  the  objec- 
tion to  the  question  propounded  to  the  wit- 
ness Walker,  or  to  the  answer  he  gave  to 
that  question.  Their  purpose  and  tendency 
were  to  prove  the  accused  contemplated  vio- 
lence on  the  person  he  is  charged  to  have 
assaulted.  This  was  material  testimony  to 
be  considered  by  the  jury  in  determining 
who  brought  on  the  difficulty,  and  also  on 
the  Inquiry  of  formed  design,— an  essential 
element  of  the  offense  with  wMch  he  was 
charged.  Ross  v.  State,  62  Ala.  224;  Fields 
V.  State,  62  Ala.  348;  Ex  parte  Nettles,  68 
Ala.  268;  Ex  parte  Warrick,  73  Ala.  67; 
MltcheU  V.  State,  60  Ala.  26;  Cleveland  v. 
State,  86  Ala.  1,  5  South.  Rep.  426;  De  Ar- 
man  v.  State,  71  Ala.  351;  Gibson  v.  State, 
91  Ala.  64,  9  South.  Rep.  171. 

The  indictment  in  this  case,  pursuing  the 
form  prescribed  in  our  Code,  (form  12,) 
charges  "that  Paul  Horn  unlawfully,  and 
with  malice  aforethought,  did  aasaidt  Isaac 
Rosenberg,  with  Intent  to  murder  him." 
This  indictment,  while  It  specifically  charges 
a  felony,  by  operation  of  law  charges  every 
lesser  offense  included  in  the  one  charged. 
Hence  It  charges  the  defendant  with  assault 
and  battery  and  with  a  simple  assault.  In 
neither  of  which  is  malice  aforethought  an 
essential  Ingredlait  3oaea  v.  State,  (Ala.) 
11  South.  Sep.  399.  Charges  8,  5,  and  6, 
asked  by  defendant,  claimed  an  acquittal  of 
defendant  if  there  was  a  failure  of  proof  of 
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malice  aforethought.  These  charges  were 
lightly  refused  for  the  reason  stated  above. 
If  for  no  other. 

Charge  No.  1,  asked  by  defendant,  Is  too 
meager  In  Its  postulates.  It  pretermits  all 
Inquiry  of  defendant's  conduct  anterior  to 
the  time  Kosenberg  is  supposed  to  have  as- 
saulted him,  and  falls  to  hypothesize  that 
the  supposed  assault  from  Kosenberg  meOr 
aced  grievous  bodily  harm.  If  ope  by  his 
conduct  provokes  an  assault,  or  assault  and 
battery,  on  his  person,  which  is  not  likely  to 
produce  death,  and  then,  pursuant  to  a 
formed  design,  general  or  special,  shoots  his 
adversary  with  intent  to  kill  him,  this  would 
be  an  aasault  with  Intent  to  murder.  This 
charge  was  calculated  to  mislead,  and  was 
rightly  refused.  S  Brick.  Dig.  pp.  HI,  112, 
H84-S& 

Another  dtarge,  asked  by  defendant  and 
refused,,  appears  in  the  transcript  before  us 
as  No.  1.  It  is  the  sixth  in  the  series  as  they 
api>ear  in  the  bill  of  exceptions.  Its  lan- 
guage is,  "The  testimony  of  a  witness  for  the 
prosecution,  who  is  shown  to  be  unworthy 
of  credit,"  etc.  This  charge  was  calculated 
to  mislead,  in  this:  that,  if  given,  the  }ury 
might  have  understood  the  court  as  affirm- 
ing as  matter  of  fact  that  the  witness  was 
onworthy  of  credit  That  was  a  question  to 
be  left  to  the  jury.  8  Brick.  Dig.  p.  Ill,  SS 
80,82. 

Charges  asked  in  a  lump  and  refused  in  a 
lump  famish  no  ground  for  a  reversal,  un- 
less each  one  Is  free  from  error.  The  de- 
fendant asked  two  charges  at  the  same  time, 
one  of  which  we  have  commented  on  last 
above,  and  pronounced  f anlty.  We  need  not 
consider  the  other.    3  Brick.  Dig.  p.  80,  i  41. 

Defendant  also  asked  at  one  and  the  same 
time  three  several  charges,  all  written  on 
one  piece  of  paper,  and  the  presiding  judge 
wrote  acaross  the  paper,  "Befused,"  and 
signed  his  name.  As  shown  in  the  record, 
this  was  a  single  mUng,  and  cannot  be  made 
the  subject  of  several  exceptions.  The  first 
of  these  three  charges  assumes  and  states 
as  a  fact  that  when  the  defendant  fired  the 
pistol  he  was  "at  the  time  held  by  Charley 
Tennerson."  TT<a  own  testimony  tended  to 
show  sach  was  the  case,  but  it  was  not  an 
nncontroverted  fact  It  should  have  been 
left  to  the  jury.  Bain  v.  State,  70  Ala.  4; 
Dolan  7.  State,  81  Ala.  11, 1  South.  Rep.  707; 
Watson  V.  State,  82  Ala.  10,  2  South.  Rep. 
455.  Charges  2  and  3  of  that  lot  are  also 
wanting  in  oleamesa  Elacb  of  these  was 
rl^tly  refused. 

Charge  A,  asked  by  defendant,  refused  by 
the  court,  and  the  refusal  excepted  to,  is  in 
the  following  language:  "The  facts  must 
raise  the  presumption  of  intent  to  murder; 
and,  if  the  jury  find  that  the  state  has  failed 
In  this,  then  they  must  acquit  the  defendant 
of  an  assault  with  intent  to  murder."  This 
charge  ought  to  have  been  given.  It  states 
saccinctly  and  clearly  the  controlling  prin- 
ciple in  all   prosecatlons  for  this  offense. 


There  must  be  an  assault,  and  there  most 
be  an  Intent  to  take  life,  under  circumstances 
which,  if  successful,  would  constitute  muf. 
der.  That  intent  being  a  mental  purpose  or 
state  of  the  mind,  is  rarely,  If  ever,  suscepti- 
ble of  direct  proof.  It  is  an  inference  to  be 
drawn  by  the  jury  from  the  facts  testified 
to  by  the  witnesses.  When  the  proof  shows 
that  an  act  was  done,  or  attempted  to  be 
done,  which  in  the  course  of  nature  was 
calculated  to  take  life,  and  the  attoidant 
drcnmstanoes  fall  to  show  a  case  of  self-de-  ■ 
f ense,  and  fall  to  show  it  was  brought  about 
by  sadden  passion  aroused  by  an  unpro- 
voked, personal  wrong,  not  less  grievous 
than  an  assault;  or  if  the  drcnmstances 
show  that  the  accused  made  the  attempt, 
pursuant  to  a  formed  design,  to  take  life,  no 
matter  how  recenOy  that  deedgn  may  have 
been  formed,— this  is  an  assault  with  intent 
to  mnrdw;  and  if  the  facts  which  raise  the 
presumption  of  such  intent  to  take  life  be 
proved  to  the  jury's  satisfaction  beyond  a 
reasonable  doubt  it  is  their  duty  to  convict. 
But  the  facts  which  raise  this  presumption 
must  be  proved  so  clearly  as  to  leave  no 
reasonable  donbt  of  the  Intent  of  the  pris- 
oner to  commit  the  murder.  "A  man  must 
be  taken  to  intend  that  which  he  does,  or 
which  is  the  immediate  or  necessary  conse- 
quence of  his  act"  Meredith  v.  State,  flO 
Ala.  441;  Williams  v.  State,  77  AJa.  53; 
Lawrence  v.  State,  84  Ala.  424,  5  South. 
Rep.  33;  WaUs  v.  State,  00  Ala.  618,  8  South. 
Bep.  680. 

Reversed  and  remanded.  Iiet  the  prisoner 
remain  in  custody  until  discharged  by  due 
course  of  law. 


(98  AU.  829) 

MAlfOU,  BTO.,  OF  CITT  OF  ANNISTON 
V.  DAVIS. 

(Supreme  Court  of  Alabama.    Jane  6,  1893.) 

CiTT  COUHOII,— MiNDTBS  OF  MSBTIMO— CoBBBO- 
TION. 

A  vacancy  having  occurred  in  the  city 

council,  petitioner  was  voted  for  at  a  meeting 
of  the  remaining  members,  and  declared  elect- 
ed. The  minutes  showed  the  election  to  hnre 
been  nnanimoos,  whereas  in  truth  only  three 
members — leas  than  the  required  majority — 
voted  for  snch  election.  Beta,  that  the  council 
had  power  to  correct  snch  minntes  at  a  sobse- 
quent  meeting,  and  that  when  corrected,  they 
conld  not  be  collaterally  impeached,  and  were 
a  complete  answer  to  proceedings  in  manda- 
mus brought  to  compel  petitioner's  restoration 
to  the  oflSce  of  councilmap 

Appeal  from  city  court  of  Anniston;  B.  F. 
Cassady,  Judge. 

Petition  by  W.  A.  Davis  for  writ  of  man- 
date to  the  mayor  and  city  council  of  Annis- 
ton to  compel  the  petitioner's  restoration  to 
the  office  of  councilman.  Writ  issued.  De- 
fendants appeal.   Reversed. 

Knox,  Bowie  &  Pelham,  for  appeUanta. 
Blackwell  &  Kdth  and  Caldwell,  Johnson  ft 
Aekae,  for  appellee^ 
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OOLEMAN,  J.  The  dty  covmcU  of  Annls- 
ton  la  composed  of  eight  councUmen,  two 
from  each  ward  of  Uie  dty.  On  the  19th 
day  of  May,  1S82,  B.  J.  Riddle,  who  was  a 
member  of  the  council  from  ward  No.  1,  ten- 
dered his  resignation,  which  was  accepted  by 
the  mayot  and  council,  then  In  session.  An 
election  was  held  for  the  purpose  of  filling 
the  vacancy  caused  by  his  resignation.  The 
minutes  of  the  council  meeting  at  which  these 
proceedings  were  had  are  as  follows: 

"Council  Chamber,  Anniston,  Ala.,  May 
10th,  1892.  Present:  Jas.  Noble,  Sr.,  Mayor, 
and  Coundlmen  R.  J.  Riddle,  W.  H.  Weath- 
erly,  Q.  W.  Jones,  T.  6.  Dunn,  N.  H.  Reld, 
D.  M.  Sawyer.  Absent:  Coundlmen  A.  S. 
Johnston,  T.  H.  Slaughter.  Mr.  R.  J.  Riddle 
tendered  his  resignation  as  a  member  of  the 
dty  coundi,  which  •  •  *  was  accepted. 
An  election  was  hdd  to  fill  the  vacancy. 
•  *  *  For  this  position  Mr.  Weatherly  nom- 
inated Mr.  W.  A.  Davis,  and  he  was  unani- 
mously elected  to  fill  said  vacancy. 

"Attest:    Geo.  T.  Anderson,  Clerk. 

"Approved:       James  Noble,  Sr.,  Mayor." 

"Council  Chamber,  Anniston,  May  27th, 
1892.  Present:  James  Noble,  Sr.,  Mayor, 
and  Councllmea  W..A.  Davis,  W.  H.  Weath- 
erly, a.  W.  Jones,  N.  H.  Reld,  D.  M.  Sawyw. 
The  minutes  of  the  last  regular  and  called 
meeting  were  read  and  approved. 

"Attest:   Geo.  T.  Anderson,  Clerk. 

"Approved:       James  Noble,  Sr.,  Mayor." 

The  duirter,  in  section  4,  provides  that  "va- 
cancies occurring  in  the  dty  council  shall  be 
filled  by  a  majority  vote  of  the  remaining 
members  thereof."  And  In  section  16:  "All 
elections  by  the  dty  conndl  shall  be  by  viva 
voce^  on  the  call  of  the  roIL"  At  a  regular 
meeting  of  the  council  held  S^tember  23, 
1892,  N.  H.  Rdd  and  G.  W.  Jones,  two  of  the 
coundlmen,  in  a  protest  to  the  council,  stated 
that  W.  A.  Davis  had  never  been  legally 
elected  as  a  member  of  the  council;  that  at 
the  time  of  his  supposed  election  there  were 
present  only  five  coundlmai,  three  of  whom, 
Weatherly,  Dunn,  and  Sawyer,  voted  for  Mr. 
Davis;  that  Jones  did  not  vote,  and  that 
Reld  voted  against  him.  A  resolution  was 
then  adopted,  declaring  that  Mr.  Davis  had 
not  been  lewdly  elected,  and  the  vacancy 
caused  by  the  resignation  of  R.  J.  Riddle  was 
still  vacant  An  dection  was  then  held  to  fill 
the  vacancy,  and  Mr.  R.  H.  Stldoiey,  having 
recdved  four  votes,  was  declared  duly  elect- 
ed. A  resolution  was  then  introduced  to  cor- 
rect the  minutes  of  May  19,  1892,  "to  make 
them  speak  the  truth,  and  show  the  facts  as 
set  forth  in  the  protest,  by  striking  out  the 
word  'unanimously,'  In  the  minutes  of  the 
election  of  W.  A.  Davis.  Five  of  the  comip 
dlmen,  ezdusive  of  Mr.  Stickney,  voted  for 
the  adoption  of  the  resolution.  The  minutes 
of  the  meeting  of  May  19,  1892,  were  correct- 
ed by  resolution  of  the  council  to  read  as  fol- 
lows: 

"Mr.  B.  J.  Riddle  tendered  his  resignation 
as  a  member  of  the  dty  council,  which,  on 


motion  of  Mr.  Weatherly,  was  accepted.  An 
dection  was  held  to  fill  the  vacancy  caused 
by  the  resignation  of  Mr.  Riddle.  For  this 
position  Mr.  Weatherly  nominated  Mr.  W. 
A.  Davis.  The  question  being  put  by  the 
chair,  Mr.  Davis  was  voted  for  by  Cormdl- 
men  Weatherly,  Dunn,  &  Sawyer.  Of  the 
other  two  members  present  Councilman  Rdd 
voted  'No,'  and  Councilman  Jones  did  not 
vote. 

"Attest:    Geo.  T.  Anderson,  Clerk. 

"Approved:      James  Noble,  Sr.,  Mayor." 

Thereupon  Mr.  Davis  filed  his  petition 
praying  for  a  writ  of  mandamus  to  be  direct- 
ed to  the  mayor  and  coimdl,  commanding 
that  he  be  restored  to  his  said  office  as  coun- 
cilman, with  its  rights  and  privileges.  The 
petition  sets  out  the  facts  substantially  as 
we  have  stated  them.  Upon  the  fiUns  of 
the  petition  a  role  nisi  was  ordered.  To  the 
petition  there  was  a  demurrer,  and,  the  de- 
murrer having  been  overruled,  an  answer 
was  filed  in  the  nature  of  a  return  to  the 
rule  nisi,  setting  out  substantially  the  same 
facts.  A  demurrer  was  sustained  to  the 
answer  or  return  to  the  rale  nisi,  and  a  per- 
emptory writ  issued  as  prayed  Ux  in  the 
petition.  It  will  be  noticed  that  the  com- 
mon council  is  composed  of  el£^t  members. 
At  the  meeting  at  which  Davis  was  elected 
only  five  members  were  present  To  fiU 
the  vacancy  occasioned  by  the  resignation 
of  Riddle  by  the  terms  of  the  diarter  "a 
majority  vote  of  the  remaining  members" 
was  necessary.  The  minutes  of  the  coun- 
cil as  corrected  show  that  only  three  mem- 
bers, one  less  than  a  majority  of  the  re- 
maining members,  voted  for  Mr.  Davla.  If 
this  be  true,  he  was  never  legally  dected. 
The  council  have  no  authority  to  disregard 
the  diarter  provision.  No  subsequent  ap- 
proval or  ratification  could  legalize  or  make 
valid  a  disregard  of  this  mandate  of  the  char- 
ter. The  rule  that  a  majority  of  a  quorum 
controls  has  no  application  under  sudi  a  pro- 
vision. Lawrence  v.  Ingersoll,  88  Tenn.  62, 
12  S.  W.  Rep.  422. 

The  main  question,  and  about  the  only 
material  one,  presented  is  whether  the  dty 
council  had  the  power  at  a  subsequent  meet- 
ing to  correct  the  minutes  of  the  meeting 
held  on  the  19th  of  May,  1892,  at  which 
Mr.  Davis  was  elected,  so  as  to  show  that 
his  dection  was  not  "unanimous,"  and  that 
in  truth  only  three  members  of  the  council 
voted  for  his  dection,  and,  if  so,  what  effect 
did  the  minutes,  when  thus  corrected,  have 
upon  his  claim  to  the  office  of  councilman? 
We  are  of  opinion  that  the  common  council 
was  fully  authorized  to  correct  its  minutes 
so  as  to  make  them  speak  the  truth,  and  this 
condusion  finds  support  In  all  the  adjudi- 
cated cases  we  have  been  able  to  examine. 
Whether  the  correction  shall  be  allowed  to 
affect  rights  which  have  become  vested  in 
the  interim  presents  altogether  a  different 
question.  The  correction  can  and  should  be 
mada   The  extent  of  the  application  of  the 
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corrected  mtnntes  must  depend  upon  the 
circumstances  to  be  affected.  In  the  case 
before  us  no  question  Is  presented  of  rights 
acquired  under  or  In  consequence  of  the 
minutes  of  the  meeting  of  May  19,  1892,  as 
first  entered  upon  the  Journal.  The  power 
of  the  council  to  correct  its  minutes  at  a 
subsequent  meeting  is  discussed  at  length 
in  the  following  authorities:  1  DilL  Mun. 
CoTx>.  0d  Ed.)  SS  293-297,  and  notes;  15  Amer. 
&  Eng.  Enc.  Law,  p.  1077,  {  7,  and  notes. 
Hie  petitioner  does  not  deny  that  the  min- 
utes as  corrected  speak  the  truth.  On  the 
contrary,  his  demurrer  to  the  answer  and 
return  of  the  respondents  admits  that  only 
three  rotes  were  for  his  election.  His  con- 
tention is  that  the  council,  once  having  de- 
clared that  he  was  "unanimously"  elei:ted,  had 
no  power  over  Its  minutes  at  a  subsequent 
council  meeting,  although  held  by  the  same 
members  of  the  coimclL  In  this  petitioner 
has  mistaken  the  law.  If,  in  point  of  fact, 
the  minutes  as  entered  of  the  meetin{(  of 
May  19,  1882,  at  which  time  he  was  declared 
to  be  elected,  were  correct,  and  spoke  the 
truth,  petitioner  has  his  remedy.  By  direct 
proceeding  for  tliat  purpose  he  may  hare  the 
minutes  of  the  council  meeting  of  the  23d 
of  September,  1882,  set  aside  and  annulled, 
and  the  minutes  of  May  19,  1892,  restored. 
This  would  leave  him  a  lawfully  elected 
councilman,  and,  if  unlawfully  removed  by 
the  mayor  and  council,  he  would  be  entitled 
to  the  writ  of  mandamus.  The  authorities 
are  numerous  to  this  proposition.  Ex  parte 
liusk,  82  Ala.  S19,  2  South.  Rep.  140;  Carter 
▼.  City  Council  of  Durango,  (Colo.  Sup.)  27 
Paa  Rep.  1057;  Board  v.  Johnson,  124  Ind. 
145,  24  N.  E.  Rep.  14a  So  long  as  the  min- 
utes of  the  meeting  of  September  23,  1892, 
remain  as  the  minutes  of  the  council,  they 
cannot  be  impeached  or  varied  in  a  collat- 
eral proceeding  by  parol  testimony,  and  are 
a  complete  answer  to  the  petition  for  a  writ 
of  mandamus.  The  pleadings  show  an  ef- 
fort by  one  who  was  for  a  time  a  de  facto 
officer  by  mandamus  to  compel  his  restora- 
tion to  an  office  held  by  a  de  Jure  officer, 
and  the  decision  of  the  court  upon  the  plead- 
tngB  was  to  the  effect  that  this  could  be 
done.  In  this  the  court  was  in  error.  We 
cannot  say  whether  petitioner  desires  or  can 
amend  his  petition,  or  whether  he  desires 
to  take  Issue  upon  the  facts  set  up  in  the 
answer  to  his  petition,  and  which  we  have 
bdd,  if  sustained  by  the  proof,  was  sufficient 
in  law.  We  will  reverse  and  remand  the 
case,  80  that  It  may  be  determined  in  ac- 
cordance with  the  principles  herein  declared. 


(S8  AU.  62) 

WILLIAMS  T.  STATE. 
(Snpreme  Court  of  Alabama.    Jane  6,  1893.) 

PBOSTITUTION — NlQHT  WiLLKINO  — EviDBNCB— Ex- 
AHIHATIOir  OT  DanliUAIIT'B  JPSBSOR  BT  JVKT — 
iHtTBUOnONS. 

1.  On  a  trial  for  night  walking,  evidence 
tliat  defoidant  bad  been  seen  at  night  talking 


to  men  at  a  certain  bar,  and  that  the  women 
who  visited  the  bar  were  prostitutes,  is  ad- 
missible, though  the  proprietor  of  the  bar  also 
had  a  general  grocery  store  under  the  same 
roof,  and  other  people  went  there  besides  pros- 
titntes. 

2.  Evidence  that  defendant  and  another 
girl  had  been  found  in  bed  with  a  man  was 
admissible. 

3.  Evidence  that  defendant  had  been  seen 
on  the  street  late  at  night,  coming  from  a  sa- 
loon frequented  by  prostitutes,  and  had  also 
been  seen,  but  not  accompanied  by  a  man, 
coming  from  a  dance  attended  by  "tough'' 
people,  and  that  she  had  once  been  seen  stand- 
ing on  a  corner  near  the  saloon,  talking  to  a 
man,  ia  admissible. 

4.  On  a  trial  for  night  walking,  where  de- 
fendant voluntarily  tesBfiod  in  regard  to  her 
age,  the  conrt  did  not  err  in  requiring  her  to 
stand  up  and  face  the  jnry,  that  they  might 
observe  her  appearance  and  development. 

5.  On  a  trial  for  night  walking,  while  the 
general  proposition  that  the  jnry  might  con- 
sider defendant's  youth  as  a  circumstance  in 
her  favor  was  OMrect,  the  conrt  did  not  err  in 
refusing  to  charge  it,  since  it  is  proper  to  re- 
fuse instructions  which  single  ont  and  give  un- 
due prominence  to  particular  facts  which  have 
to  be  considered  hy  the  Jury  in  connection  with 
other  evidence. 

Appeal  from  city  court  of  Montg(Hnery; 
Thomas  M.  Arrlngton,  Judge. 

Callie  Williams  was  convicted  of  night 
walking,  and  appeals.    Affirmed. 

John  W.  A.  Sanford,  Jr.,  for  appellant. 
Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  constituenta  of  the  ofCense 
of  nlg^t  walking,  with  which  defendant  is 
charged,  made  essential  by  the  averments 
of  the  present  Indictment,  are  that  defend- 
ant "was  a  common  night  walker,  and  did 
walk  and  ramble  in  the  streets  and  common 
highways  in  the  city  (rf  Montgomery.  Ala., 
at  unseasonable  hours  of  night,  without  hav- 
ing any  lawful  business,  and  without  any 
necessity  therefor,  for  the  unlawful  purpose 
of  piddng  up  men  for  lewd  intercourse, 
against  good  morals  and  good  manners,  to  the 
common  nuisance  of  all  good  people  of  said 
county."  Stokes  r.  State,  92  Ala.  78,  9 
South.  Bep.  400.  The  only  evidence  intro- 
duced by  the  state  for  the  purpose  of  sup- 
porting this  charge  is  the  testimony  of  Mur- 
phy, a  poUce  officer,  that  he  had  seen  de- 
fendant at  O'Bear's  bar,  at  night,  in  the  city 
of  Montgomery,  and  had  seen  her  talking 
to  men  at  that  bar;  that  one  night  witness 
went  to  the  bouse  of  Carrie  Stoodenmira,  and 
found  defendant  and  Carrie  In  bed  with  a 
man,  and  that  the  character  of  people  who 
visited  O'Bear's  bar  was  that  of  prostitutes. 
And  the  testimony  of  one  Itoran  that  he 
had  seen  the  defendant  in  O'Rear's  Bottom, 
and  at  a  dance  in  O'Rear's  five  w  six  months 
ago;  that  tough  people  attended  O'Rear's 
dances;  that  the  dance  kept  up  as  late  as 
12  o'clock;  that  he  had  seen  her  in  the 
streets,  going  to  and  from  O'Rear's  bar,  and 
coming  from  O'Bear's  dance,  late  at  night, 
but  not  with  any  man;  that  he  saw  her  once 
talking  to  a  man  on  O'Rear's  comer.  The 
proof  further  showed  that  O'Bear  kept  a 
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general  grocery  store  and  bar  under  one 
roof,  and  that  other  people  went  there  besides 
prostitutes,  and  that  def»idant  was  between 
12  and  13  years  of  age  at  the  time  of  the 
alleged  night  walking.  The  defendant.  In  a 
proper  way,  objected  and  excepted  to  each  of 
the  several  facts  testified  to  by  the  witaess 
Murphy,  and  objected  and  excepted  also  to 
the  statements  of  Doran  that  he  had  seen  de- 
fendant In  O'Bear's  Bottom,  and  at  a  dance 
in  O'Bear's,  five  or  six  months  ago,  and  that 
tough  people  attended  O'Bear's  dances.  We 
think  these  several  facts,  taken  in  connec- 
tion with  the  further  testimony  of  Doran 
that  he  had  seen  defendant  in  the  streets, 
going  to  and  from  O'Bear's  dance,  late  at 
night,  and  that  she  had  been  seem  talldng 
to  men  on  O'Bear's  comer,  had  some  tend- 
ency to  prove  the  offense  charged  in  the 
Indictment  Although  they  may  have  been 
weak  and  inconclusive,  they  were  circum- 
stances wliich  the  Jury  had  the  right  to  con- 
sider for  what  they  were  worth.  There  was 
no  error  In  admitting  them. 

The  defendant  introduced  herself  as  a  wit- 
ness, and  testified  touching  the  facts  of  the 
case,  testifying,  among  other  things,  as  to 
her  age.  Thereafter  the  solicitor  requested 
the  court  to  require  her  to  stand  facing  the 
Juiy,  that  they  might  determine  as  to  her 
age  from  her  appearance.  The  defendant  ob- 
Jected.  The  court  overruled  the  objection, 
and  required  the  defendant  to  rise,  and  come 
round  in  front,  and  face  the  Jury  for  their  in- 
spection, and  defendant  excepted  to  this  ruling 
and  requirement.  It  Is  contended  that  this 
was  a  violation  of  the  constitutional  pro- 
vision that  the  accused  shall  not  be  com- 
peUed  to  give  evid^ice  against  himself.  Sec- 
tion 7,  art  1,  C!onst  It  Is  very  dear  that 
if  defendant  had  not  voluntarily  made  her- 
self a  witness  in  the  cause,  as  by  the  statute 
she  was  privileged  to  do,  the  action  of  the 
court  would  have  been  an  invasion  of  the 
constltuticmal  Immunity  above  referred  to. 
The  principle  Is  settled  in  the  case  of  Cooper 
V.  State,  86  Ala.  610,  6  South.  Bep.  110. 
In  Clarke  v.  State,  78  Ala.  474,  and  other 
subsequent  cases,  we  held  that  the  accused, 
having  voluntarily  testified  in  bis  own  be- 
half In  the  cause,  was  subject  to  cross-ex- 
amination, like  any  other  witness,  touching 
all  material  facts  within  his  knowledge.  He 
will  not  be  allowed  to  avail  himself  of  the 
statutory  privilege  of  becoming  a  witness 
merely  to  testify  to  such  facts  as  he  deems 
favorable  to  himself,  or  as  he  diooses  to  tes- 
tify to;  but  availing  htmsdf  of  the  privilege, 
he  will  be  required  to  disclose  all  facts  with- 
in his  knowledge  material  to  the  issue,  al- 
though such  facts  may  tend  to  criminate 
him.  We  cannot  perceive  that  the  present 
question  involves  a  different  principle.  The 
defendant  had  offered  hers^  as  a  witness, 
and  had  the  benefit  of  all  evidence  she  was 
able  to  give  In  her  behalf.  She  had  the 
bfueflt  of  her  testimony  touching  her  age, 
which  became  a  material  subject  of  inquiry 


before  the  Jury.  By  merdy  standing  and 
presenting  herself  before  the  Jury,  whereby 
the  Jury  might  observe  her  appearance  and 
development  she  was  able  to  give  eoiis» 
further  testimony  as  to  her  age,  and  this  is 
all  the  court  required  her  to  do.  Such  a 
requirement  of  a  witness  is  not  an  unrea- 
sonable one.  It  subjects  him  or  her  to  no 
Indignity,  and  cannot  Justly  offend  the  most 
refined  sensibUity.  The  requirement  being 
reasonable,  and  its  effect  bting  to  furnish 
the  Jury  with  some  additional  evidence  ma- 
terial to  the  question  of  age,  and  the  de- 
fendant having  voluntarily  taken  the  ben^t 
of  all  evidence  she  desired  to  give  In  her  own 
behalf,  it  was  but  Just  that  she  be  required 
to  give  this  additional  evidence  by  present- 
ing herself  before  the  Jury  for  their  In- 
spection. 

The  court  was  requested  by  the  defendant 
to  instruct  the  Jury  that  th^  might  con- 
sider the  defendant's  age  as  a  circumstance 
in  her  favor.  The  proposition  is  correct,  and. 
the  Instruction  might  have  been  given  with- 
out error;  but  we  have  many  times  held  that, 
such  instructions  single  out  particular  facts,, 
which  hkve  to  be  conddered  by  the  Jury, 
not  alone,  but  in  oonnectloa  with  the  other 
evidence,  and  gUve  undue  prominence  to  the 
facts  so  singled  out  buA  may  for  this  reaaoo- 
be  properly  refused.  The  court  did  not  err, 
therefore,  in  refusing  this  charge.  We  find 
no  error  in  the  record,  and  the  Judgment  is 
affirmed. 


PBTHBS  V.  STATE. 


CM  Ala.  38> 


(Supreme  Ooort  of  Alabama.     June  8,  1893.) 

iNDICTIfBNT  —  InC^PACITT    Or    ObAND    JcTSOBB  — 
F^ILCBX  TO  OlSOBABQB— iNCRBilSB  OF  MeUBBBS. 

Upon  the  tepott  of  a  grand  jury  of 
fifteen  members  that  thdr  number  bad  been 
reduced  to  tUrtesn  by  reason  of  the  silckness  of 
two  jurors,  the  court,  without  making  an  order- 
discharging  the  two  jurors,  directed  the  sheriff 
to  add  two  members  to  the  jury.  HeM,  that 
the  court's  failare  to  order  a  discharge  of  the 
jurors  incapacitated  by  illness  was  fatal  to 
the  presentation  of  an  indictment  by  the  jury 
as  constituted  by  the  addition  of  the  two  new 
jurors,  in  that  it  would  appear  that  there  wwe- 
seventeen  jurors  composing  the  paneL 

Appeal  from  district  court,  Lauderdale 
county;  W.  P.  Ohitwood,  Judge. 

LinvUle  Peters  was  convicted  of  grand 
larceny,  and  appeals.    Beversed. 

John  T.  Asbcraft  for  appellant  Wm.  Lb 
Martin,  Atty.  Gen.,  for  the  State. 

STONE,  0.  J.  The  district  court  of  Colbert 
and  Lauderdale  counties  was  created  by  the 
act  approved  February  13,  1891,  (Sess.  Acts 
1890-01,  p.  605.)  In  section  9  of  said  act  It 
is  provided  "that  the  grand  and  petit  Juries 
shall  be  drawn  and  impaneled  in  the  same 
manner  as  is  or  may  be  provided  by  law  for- 
grand  and  petit  Juries  In  the  circuit  court 
of  said  counties."  By  our  latest  Jury  law, 
approved  February  28,  1887,  (Siess.  Acts,  p. 
161;  2  Code  1880,  p.  131,  note,)  after  provld- 


Digitized  by 


Google 


Ala.) 


ISBELL  V.  LEWIS. 


8S5 


Ing  for'  the  drawlnjr  of  Jnron,  in  section  0 
of  said  act  it  is  provided  "that  out  of  the 
grand  Jnrors  bo  summoned  and  attending, 
the  conrt  shall  organize  a  grand  jury,  as  now 
provided  by  law;  and  if,  by  reason  of  sick- 
ness or  nonattendance  or  any  cause,  a  suffi- 
cient numl>er  shall  not  appear,  the  court 
shall  order  the  sheriff  to  summon  from  the 
qualified  citizens  of  the  county  twice  the 
number  necessary  to  complete  the  grand 
Jury,  and  from  such  number  shall  be  drawn 
in  the  manner  required  by  law  a  sufficient 
number  to  complete  the  grand  jury."  In 
volume  2,  Code  1886,  {  4337,  is  this  provision: 
"At  least  fifteen  persons  must  be  sworn  on 
the  grand  Jmy,  one  of  whom  must  be  ap- 
pointed as  foreman  by  the  court;  and,  if  he 
is  discharged  or  excused  for  any  cause  after 
the  jury  is  sworn  or  charged,  the  conrt  may 
appoint  another  in  his  place."  At  a  district 
court  for  Lauderdale  county,  commencing  on 
January  2,  1893,  a  grand  Jury  was  organized, 
consisting  of  fifteen  persons,  of  which  J.  H. 
Olive  was  appointed  and  sworn  as  foreman. 
At  a  late  day  of  tlie  term,  to  wit,  on  Janu- 
ary 11,  1893,  the  court  made  the  following 
order:  "The  grand  Jury  comes  into  court 
and  reports  that  the  number  composing  the 
grand  Jury  have  been  reduced  to  ttiirteen  by 
reason  of  the  sickness  of  Hiram  Cox  and  the 
slcltneas  of  the  family  of  James  H.  Olive. 
It  Is  ordered  by  the  court  that  the  sheriff 
summon  from  the  qualified  citizens  of  the 
county  four  persons,  and  place  their  names 
in  a  hat,  from  which  to  complete  this  i^raad 
Jury;  and  the  sheriff  thereupon,  after  a 
compliance  with  the  order  of  the  court,  drew 
from  the  hat  the  names  of  J.  B.  Cox  and  J. 
L.  Howell,  who  being  found  to  possess  the 
necessary  qnalifications  as  grand  Jurors  of 
this  court  at  this  term,  th^  were  then  duly 
and  legally  sworn  as  grand  Jurors  for  the 
purpose  of  completing  the  grand  Jury  as 
aforesaid.  And  the  court  then  ilirected  that. 
owing  to  the  absence  of  J.  H.  Olive,  the 
r^^nlar  foreman  of  the  grand  Jury,  that  W. 
T.  Calahan  be  sworn  as  foreman  of  the 
grand  Jury,  which  was  accordingly  done  by 
the  clerk  of  litis  conrt  admlniatuiing  to  the 
said  W.  T.  Calahan  tlie  oath  prescriSed  by 
law  for  the  foreman  of  the  grand  Jury;  and 
after  these  proceedings  were  completed,  the 
grand  jury  retired  to  further  prosecute  their 
labors."  On  the  next  day,  January  12,  1893, 
the  grand  Jury  returned  into  court  the  to- 
dictment  on  which  the  defendant  In  tills  case 
was  tried  and  convicted  of  grand  larceny. 
That  Indictment  was  returned  "A  true  bill," 
signed,  "W.  X.  Calahan,  Foreman  of  the 
Grand  Jniy."  It  will  thus  be  se^  that  the 
grand  Jury,  at  that  term  of  tlvi  conrt,  w:is 
first  organized  and  consisted  of  fifteen  mem- 
bets,  of  which  body  J.  H.  Olive  was  selected 
and  swMn.  as  foreman.  This  was  a  Judicial 
determination  that  the  body  should  consist 
<rf  fifteen  perscma  At  a  later  day  of  the 
term,  without  making  any  order  discliarging 
or  excmiing  any  at  the  members  constitnting 


that  body,  the  court  added  two  members  to 
Its  number.  This  was  don«>  on  the  report 
of  the  body  that  one  of  their  meml>ei's  was 
sick,  and  that  another  membc,  the  foreman, 
had  a  sick  family.  Such  orrlcr  should  not 
have  been  made  without  a  prior  order  dis- 
charging the  Jurors  as  to  whom  the  report 
had  been  made.  Made  as  it  was,  it  had  the 
effect  of  increasing  the  grand  jury  to  seven- 
teen members,  although  we  feel  morally  sure 
such  was  not  the  court's  intention.  This  was 
an  error  committed  by  the  court  itself  in  an 
order  made,  and  not  an  error  committed  by 
a  ministerial  officer.  It  is  fatal  to  the  in- 
dictment, and  will  compel  its  quashal  in  the 
court  below.  Finley  v.  State,  61  Ala.  201; 
Cross  V.  State,  63  Ala.  40;  Scott  v.  State. 
Id.  59;  Weston  v.  State,  Id.  155;  Peck  v. 
State,  Id.  201;  Murphy  t.  State,  86  Ala.  45. 
5  South.  Bep.  432. 

Beversed  and  remanded.  The  prisoner  will 
remain  in  custody  untU  discharged  by  due 
course  of  law. 


(M  A 
ISBELiL  et  al.  v.  LBWIS  et  al. 


.  EM) 


(Supreme  Court  of  Alabama.     June  7,  1893.) 

Nkgotiabls  Ixstbuubxts  — NoTica  or  Disbonob 
— BP.S1DENCS  or  Indossbb— Cdstox— Plbadimo 
AND  Proof. 

1.  In  a  city  of  less  than  10,000  inhabi- 
tants, not  iiaving  free  mail  delivery,  and  which 
is  not  wittiin  Code,  i  1777,  permittiiig  notica 
of  dishonor  to  be  given  by  mail,  although  the 
indorser  and  holder  live  in  the  same  town,  per^ 
sonai  notice  must  l>e  given. 

2.  By  the  law  merchant,  personal  notice 
of  dishonor  need  not  l>e  given  presently  and  di- 
rectly to  the  indorser,  but  the  notice  may  tie 
left  with  any  [lerson  in  charge  of  Iiis  place 
of  business,  whether  snch  person  is  Iiia  agent 
or  not,  or  with  any  person  found  on  and  bt>- 
Innidng  to  the  place  where  he  resides,  appar- 
ently capable  of  transmitting  the  notice  to  the 
indorser. 

8.  Where  an  indorser  of  a  note  has  a  per- 
manent residence,  it  is  snch  for  the  purpose 
of  serving  him  with  notice  of  dishonor,  not- 
withstanding the  temporary  absence  of  his 
family. 

4.  Failure  to  give  notice  of  the  dishonor 
of  a  note  at  the  indorser'a  residence  is  not  ex- 
cused by  the  fact  that  an  agent  of  the  banic, 
in  casnally  passing  the  indorser's  house  at  6 
F.  M.,  in  May.  found  no  lights  in  the  windows, 
and  saw  no  one  in  the  house;  such  agent  not 
stopping  at  the  house,  or  making  any  inquiry 
as  to  whether  the  indorser  was  in. 

5.  Plaintiffs,  doing  a  banking  business, 
after  abandoning  a  practice  to  give  notice  of 
the  dishonor  of  notes  by  mail  notwithstand- 
ing that  the  indorser  and  holder  lived  in  the 
same  town,  could  not  rely  on  such  custom, 
even  though  it  CMitinued  to  prevail  among  oth- 
er banks. 

6.  An  allegation  by  plaintiffs,  doing  a 
banlting  business,  that  a  general  custom  pre- 
vailed among  all  the  local  bonks  to  give  notices 
of  dishonor  by  mail,  notwithstanding  that  the 
indorser  and  h(dder  lived  in  the  same  town,  is 
not  supported  by  proof  of  a  practice  prevailing 
amon^  other  banks,  in  which  plaintififs  did  not 
participate. 

7.  The  indorser  of  a  note,  who  was  not 
given  notice  of  dishonor,  stated  that  he  al- 
lowed the  note  to  go  to  protest  so  as  to  bind 
the  maker;  that  he  did  not  desire  to  shirk  any 
liability,  but  that  his  attorney  iiad  advised  him 
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that  he  was  not  liable;  and  he  disclaimed  lia- 
bility. He  offered  to  Indorse  a  note  for  half 
of  the  amonnt  if  the  holder  wonld  apply  to  the 
payment  of  the  other  half  certain  money  pre- 
viously paid  by  the  maker,  and  also  offered  to 
pay  half  of  the  note,  and  be  relieved  from  fnr- 
ther  liability.  These  offers  were  declined. 
Held,  that  the  indorser  had  not  waived  the  fail- 
ure to  give  him  notice  of  dishonor. 

Appeal  from  drcnit  conrt,  TaUadega  coun- 
ty;   Le  Boy  F.  Box,  Judge.  ' 

Action  by  Isbell  and  another  against  D.  Ij. 
Lewis  and  another.  From  a  Judgment  for 
defendants,  plaintiffs  appeal.    Affirmed. 

Bishop  &  Wliitson,  for  appellants.  Cecil 
Browne  and  H.  L.  McElderry,  for  appellees. 

McCLELLAN,  J.  This  is  an  action  by 
Isbell  &  C!o.  against  D.  L.  Lewis  and  George 
T.  McEldeny,  composing  the  partnership  of 
D.  L.  Lewis  &  Co.,  on  a  promissory  note  ex- 
ecuted by  D.  W.  Bodgers  &  Co.  to  said  Lewis 
&  Co.,  and  by  the  latter  indorsed  to  plain- 
tiffs, before  maturity,  for  value.  Isbell  & 
Co.  is  a  partnership  engaged  in  the  business 
of  banking  In  the  city  of  Talladega.  At  the 
time  of  the  maturity  and  dishonor  of  the  note 
that  place  waa  the  domidle — permanent  resi- 
dence— of  McElderry;  but  Lewis,  who  also 
resided  there  when  the  note  was  made  and 
indorsed,  had  removed  to  Birmingham.  The 
note  was  executed  in  Talladega,  and  pay- 
able at  plaintiffs'  bank.  It  was  protested 
for  nonpayment  at  maturity.  The  pleas  and 
replications  were,  in  short,  by  consent,  as 
follows:  "Defendants  plead  payment,  fail- 
ure to  give  notice,  [of  dishonor,]  and  all 
other  special  matters  of  defense."  Plaintiffs 
Joined  Issue  as  to  payment,  and  for  the  rest 
replied:  "(1)  That  there  was  a  good  and  suf- 
ficient excuse  for  a  failure  to  give  personal 
notice  of  the  dishonor  of  the  note.  (2)  That 
it  'was  the  custom  and  usage  of  the  bank  and 
banking  house  of  Isbell  &  Co.,  and  of  the 
banks  of  Talladega,  to  give  notice  of  dis- 
honor of  notes  and  bills,  and  notice  of  pro- 
test, through  the  malls,  where  both  maker 
and  indorser  resided  in  Talladega.  (3)  That 
defendants,  with  knowledge  of  the  want  of 
notice,  ac^owledged  and  recognized  th^r 
liabtllty  oa  the  note  subsequent  to  the  12th 
day  of  May,  1891,  [when  the  paper  went  to 
protest,]  and  also  tbat  defendants  subse- 
quently promised  to  pay  the  same."  By 
agreement,  both  plaintiffs  and  defendants 
had  leave  "to  introduce  all  special  matters 
of  def^ise  and  in  replication  as  though 
pleaded  In  full."  There  were,  however,  no 
matters  of  defense  or  replication  involved  on 
the  trial,  beyond  those  indicated  above.  Of 
these  we  shall  first  c<Hisider  the  defense  of 
want  of  notice,  and  the  suffldeacy  of  tiie 
excuse  offered  by  plaintiffs  for  th^  failure 
in  that  regard,  assuming  for  the  moment 
that  they  did  so  falL 

TaUadega,  the  evidence  shows,  has  lees 
than  10,000  inhabitants,  and  it  does  not  ap- 
pear that  it  has  a  free  mail  delivery.  Hence 
the  questions  we  are  now  to  consider  are  to 


be  determined  on  the  law  merchant,  and 
without  reference  to  our  statute.  Code,  { 
1777.  By  that  law.  It  is  confessed,  personal 
notice  of  dishonor  must  be  given  to  an  in- 
dorser when  the  holder  and  indorser  live  In 
the  same  town.  Notice  by  mall  will  not 
suffice.  Here  personal  notice  was  not  given, 
and  the  notice  which  was  mailed  to  McEl- 
deny did  not  reach  him.  If  it  can  be  said  to 
have  reached  him  at  all,  until  three  or  four 
days  after  the  last  day  for  his  notification. 
Two  reasons  are  advanced  for  the  preter- 
mission of  the  requisite  perscmal  notice.  The 
first  is  that  upon  diligent  effort  and  inquiry 
he  could  not  be  found  in  the  city,  and  it  was 
impracticable  to  give  him  notice.  It  Is  mani- 
fest, when  this  excuse  is  couEddered  wltb 
reference  to  the  evidence,  that  it  is  rested  on 
the  theory  that  the  requisite  notice  must  be 
given  to  the  party  sought  to  be  charged  In 
person;  that  is,  that  the  notification  must 
pass  directly  and  presently  from  the  holder 
or  his  agent  to  the  indorser  or  his  agent. 
This  is  not  the  law.  If  the  Indorser  have  a 
place  of  business,  the  notice  may  be  left  there 
with  any  person  found  In  charge  of  the  place, 
whether  such  person  be  the  agent  of  the  In- 
dorser, or  not,  and  If  he  has  a  residence  in  the 
town  the  notice  may  be  left  with  any  person 
found  on  the  premises,  and  belonging  there. 
In  any  capacity,  and  apparently  capable  of 
transmitting  the  notice.  In  the  form  in  whldi 
it  is  given,  to  the  person  for  whom  it  Is  in- 
tended. 1  Brick.  Dig.  p.  262,  K  150-152, 154, 
156;  Eives  v.  Parmley,  18  Ala.  256;  Stanley 
V.  Bank,  23  Ala.  652;  3  Band,  Com.  Paper, 
fS  124S,  1273,  1296,  and  authorities  there 
cited;  2  Daniel,  Neg.  Inst.  {  1017,  and  anthor- 
ities.  And  it  has  been  held  by  this  court 
that  notice  intended  for  an  attorney  who  was 
absent  from  his  place  of  bustnees,  and  had 
no  clerk,  might  be  efficadonsly  served  by 
leaving  the  original  or  a  copy  in  his  office. 
Stanley  v.  Bank,  23  Ala.  652.  Therefore,  if 
the  office  of  the  Talladega  Mefcantile  Com- 
pany was  the  place  of  buitoeas  of  George  T. 
McElderry,  the  law  required  Boynton,  the 
agent  of  the  bank,  to  leave  a  notice  of  dis- 
honor with  J.  B.  littie,  who  was  in  Charge 
of  the  place;  and  this  though,  in  point  of 
fact,  littie  was  not  the  agent  of  McElderry 
at  aU.  If,  on  the  other  hand,  the  office  of 
the  mercantile  company  waa  not  McEIderry'a 
place  of  business,  then  it  was  Boynton's  duty 
to  leave  tbe  notice  at  McElderry's  residence, 
if  he  had  a  residence  In  the  cily  of  Talladega. 
And  if  he  had  sudi  residence  on  May  12. 
1891,  It  is  wholly  immaterial  to  inquire 
whether  he  also  had  a  place  of  business  at 
the  office  of  the  mercantile  company,  or  not, 
since,  upon  any  ccmclusion  as  to  that,  the 
bank  failed  of  its  duty  either  in  respect  of 
service  at  that  place,  or  in  respect  of  service 
at  the  residence,  it  being  entirely  nncontro- 
verted  that  no  service  was  made  anywhere. 
We  are  of  tbe  oi^nloa  that  the  evidence, 
without  any  conffict  or  adverse  Inference 
which  the  law  regards  as  at  all  material,  e«- 
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taUlshes  that  McEIdeny  did  bave  a  resi- 
dence in  Talladega  at  the  time  in  question. 
This  evidence  was  that  McElderry's  perma- 
nent residence  was  in  the  town;  that  its  lo- 
cation was  perfectly  well  known  to  Boynton, 
who  lived  in  the  same  neighborhood,  and 
passed  the  house  daily,  in  going  to  and  from 
liis  own  place  of  business;  and  that  McEI- 
deny himself  then  occupied  the  house  and 
residence  there.  To  this  extent  there  was  no 
controversy  whatever  dther  in  testimony 
which  was  allowed  to  go  to  the  jury,  or  in 
any  that  was  offered  by  plaintiffs  and  ex- 
cluded. There  was  a  conflict  upon  a  point 
beyond  this,  namely,  whether,  prior  to  May 
12tfa,  McBiderry's  family  "had  removed  tem- 
porarily to  the  country."  The  bill  of  excep- 
tions sets  forth  that  there  was  evidence  tend- 
ing to  show  such  removal  of  his  family,  and 
it  also  appears  that  the  court  declined  to  al- 
low plaintiffs  to  prove  that  on  the  day  named 
their  agent,  Boynton,  had  been  informed 
"that  said  McElderry's  family  were  out  of 
town,  and  in  the  country."  And,  to  the 
contrary,  McElderry  himself  testified  that  he 
had  a  residence  in  Talladega  at  the  time, 
known  to  Boynton,  and  that  his  family  were 
at  his  said  residence  "during  the  month  of 
May,  1891,  and  on  the  12th  of  May,  1891, 
and  that  he  resided  there  during  such  month, 
and  that  his  family  did  not  remove  to  the 
eoontiy  until  the  early  part  of  June,  1891." 
Tlds  presented  on  Immaterial  conflict.  We 
may  concede  the  truth  in  this  connection  to 
be  in  line  with  the  tend^ides  of  plaintiffs' 
testimony,— that  defendant's  family  had  re- 
moved temporarily  to  the  country  prior  to 
May  12,  1891,  (and  this  is  the  utmost  that 
plaintiffs  contend  for,) — ^without  at  all  con- 
ceding that  defendant's  residence,  for  all  the 
purposes  of  notice,  was  not  still  in  the  (dty 
of  Tallad^a.  Indeed,  the  tallest  proof  of 
such  temporary  removal  of  d^endant's  fam- 
ily, taken  with  the  undisputed  evidence  that 
he  himself  still  resided  in  the  town,  had  a 
residence  there,  and  lived  in  it,  would  afford 
no  ground  for  an  inference  on  the  part  of  the 
jury  that  his  residence  was  not  in  the  (dty. 
It  may  well  have  been,  as  is  not  inf  requentiy 
the  case,  that  McElderry  had  sent  his  family 
away  temporarily, — for  the  summer  months, 
even,— and  yet  continued  to  keep  up,  and 
personally  occupy,  his  house  In  town,  as  a 
residence;  and  if  this  were  not  true  in  this  in- 
stance It  was  on  the  plaintiffs,  especially  in 
view  of  defendant's  own  testimony,  to  prove 
that  it  was  not  so.  But  our  conclusion  on 
this  part  of  'the  case  need  not  be  rested  on 
these  considerations.  The  authorities  sus- 
tain US  in  the  further  posiUon  that  where  one 
has  a  permanent  residence,  and  temporarily 
removes  from  it,  himself  and  his  family,  it 
Is  yet,  after  such  removal,  and  pending  such 
temporary  absence  and  residence  elsewhere, 
his  residence,  for  all  the  purposes  of  service 
there  of  notices  of  dishonor  required  by  the 
taw  merchant  2  Amer.  &  Eng.  Enc.  Law, 
p.  415,  and  note;  3  Rand,  Com.  Paper,  H 
T.13fl0.no.9— 22 


12Sa-1285.  And  therefore,  amctding  that 
McElderry  and  his  family  had  taken  up  their 
temporary  residence  without  the  limits  of  the 
city  of  Talladega,  it  was  still  the  duty  of  the 
plaintiffs  to  leave  a  notice  tor  him  at  his 
town  residence,  or  to  show  other  facts  wtiich 
Justifled  them  in  omitting  to  do  so.  It  might 
—probably  would— be  a  good  excuse  that  the 
house  was  closed,  and  there  was  no  pefB<« 
on  the  premises  to  whom  notice  could  be 
given,  or  with  whom  it  could  be  left  But 
no  such  showing  is  made  in  this  case.  In- 
deed,  no  showing  at  all,  in  this  connection, 
Is  even  attempted.  No  agent  of  the  bank 
made  any  inquiries  at  the  house,  or  attempted 
to  do  so,  or  went  to  the  house,  or  even  near 
the  house,  for  the  purpose  of  giving  notice 
to  McElderry.  All  that  appears  in  this  con- 
nection is  tiiat  Bojrnton,  In  casually  passing 
by  the  house,  and  within  alKrat  150  feet  of  it 
going  to  or  returning  from  his  own  home, 
at  6  o'clock  In  the  afternoon  of  May  12th, 
having  at  the  time  no  purpose,  so  far  as  the 
evidence  discloses,  of  making  inquiry  for  Mc- 
Elderry, or  of  serving  notice  on  him,  or  upon 
anybody  at  the  residence  for  him,  "looked 
at  the  house,  and  saw  no  lights  appearing  in 
the  doors  or  windows  of  the  house,  and  saw 
no  one  there,  but  did  not  stop,  or  leave  any 
notice  at  such  residence."  It  was  scarcely  to 
be  expected  that  Boynton  would  have  seen 
lights  in  the  house  at  6  o'clock  In  the  after- 
noon of  May  12th,  even  though  McElderry 
and  all  his  family  and  servants  had  been 
within.  The  fact  that  a  casual  and  purpose- 
loss  glance  at  the  building  did  not  disclose 
the  presence  of  persons  on  the  Inside  of  it 
certainly  was  no  evidence  that  there  were 
not  persons  within.  For  all  that  this  evi- 
dence shows  or  tends  to  show,  it  may  well 
be  that  McEIdeny  and  his  entire  household 
were  In  the  residence  at  that  moment  of 
time.  Most  manifestly  this  evidence  utterly 
fails  to  show  the  diligence  wmch  uie  law  re- 
quired of  Boynton  In  respect  of  leaving  a 
notice  at  McElderry's  residence,  if  Indeed  he 
had  any  desire  or  intention  so  to  do,  which  is 
not  made  to  appear.  He  should,  at  least 
have  made  some  effort  to  ascertain  whether 
there  was  any  person  there  with  whom  the 
notice  could  be  left,  with  a  view  to  its  service 
on  McElderry.  The  excuse  is  wholly  insuffi- 
cient on  the  aspects  of  the  evidence  most 
favorable  to  the  plaintiffs,  for  Boynton's  faU- 
ure  to  leave  a  notice  at  McElderry's  resi- 
dence; and  so  far  as  the  absence  of  notice  is 
sought  to  be  justified  on  the  groimd  that  the 
exercise  of  that  diligence  which  the  law  re- 
quired to  give  notice  to  McElderry  was  abor- 
tive because  of  the  Impracacabllity  of  finding 
him,  or  any  person  with  whom  notice  for 
hira  could  be  left.  Is  concerned,  the  general 
affirmative  charge  might  well  have  been 
given  for  the  defendants. 

The  custom  pleaded  as  justifying  and  au- 
thorizing notice  of  dishonor  to  be  given  by 
the  bank  to  McElderry  through  the  mall 
was  not  proved,  nor  would  any  testimony 
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offered  and  excluded  by  the  court  bare  le- 
gltlmately  tended  to  prove  It.  The  evidence, 
all  of  which  was  given  by  plaintiffs'  wit- 
nesses, in  this  connection,  not  only  had  no 
tendency  to  prove  fbe  custom  reUed  on  as 
existing  at  the  time  of  the  dishonor  of  the 
note  in  suit,  but,  to  the  contrary,  was  direct 
and  positive  to  t&e  point  tliat  while  the  cus- 
tom pleaded  had  obtained  In  the  business 
of  tills  banlc  up  to  January  1,  1891,  since 
that  time,  and  covering  the  time  when  no- 
tice should  have  been  given  the  defendants, 
an  entirely  different  custom  had  prevailed 
In  this  respect,  and  that  since  the  first  of 
the  year  1891  the  usage  of  the  Imnk.  had 
be«i  to  give  the  personal  notice  required 
by  law,  and  which,  confessedly,  was  not 
given  in  this  casa  Proof  that  the  other 
banks  In  Talladega  continued  the  practice 
which  had  formerly  obtained  In  this  tmnk, 
of  giving  such  notices,  where  the  parties 
resided  In  the  city,  only  by  mail  would 
neither  have  availed  the  plaintiffs,  abstractly 
speaking,  since  the  custom  did  not  prevail 
with  them,  nor  have  supported  their  repli- 
cation, upon  which  issue,  it  Is  to  be  assumed, 
was  Joined,  since  the  custom  therein  set  up 
was  a  general  one,  alleged  to  obtain  in  all 
the  banks  of  Talladega;  and  hence  the  plain- 
tiffs could  not  possibly  have  been  injured 
by  the  exclusion  of  testimony  tending  to 
prove  the  alleged  usag^e  In  other  banks. 

As  to  the  replication  that  defendants,  witti 
knowledge  of  plaintiffs'  laches,  acknowl- 
edged and  recognized  their  liability  on  the 
note,  and  promised  to  pay  the  same^  the 
evidence  supposed  to  sustain  this  position 
is  ttiat  of  R.  li.  Iv^,  a  partner  in,  and  the 
cashier  of,  Isbell  &  Co.,  as  follows:  A  few 
days  after  the  note  sued  on  was  protested, 
(some  three  or  four  days  after,)  said  George 
T.  McHlderry  and  D.  W.  Rodgers  (one  of 
the  firm  of  D.  W.  Rodgers  &  Co.,  the  mak- 
ers of  the  note)  called  to  see  him  at  the 
bank,  (Isbell  &  Oo.'s.)  That,  when  they 
came  in,  McEIdcrry  said  to  bim,  (Iv^,)  "^ 
have  brought  Mr.  Rodgers  in,  to  see  if  be 
cannot  make  an  arrangement  to  pay  that 
note,"  (the  note  sued  on.)  That  McEIderry 
stated  that  tf  he  (Ivey)  would  allow  certain 
money  which  had  been  paid  into  the  bank 
by  or  for  D.  W.  Rodgers  &  Co.,  to  the  ex- 
tent of  one-half  the  note,  to  be  placed  as  a 
credit  on  the  note,  he  (McEIderry)  would  in- 
dividually indorse  D.  W.  Rodgers  &  Ck>.'s 
note,  at  30  or  60  days,  for  the  balance.  Said 
D.  W.  Rodgers  offered  to  give  such  note  at 
30  or  60  days  in  renewal  of  one-half  the 
note  sued  on.  This  proi>ositlon  the  witness 
declined.  That  said  McEldeny  then  stated 
that  he  allowed  the  note  to  go  to  protest 
so  as  to  bind  D.  L.  Lewis;  that  it  was 
not  his  desire  to  avoid  liability  on  it  himself: 
but  that,  if  D.  li.  Iiewis  got  a  chance,  he 
would  "get  out,"  and  leave  all  the  liability 
on  him.  Said  McEIderry  also  proposed  to 
witness  to  pay  one-lialf  the  amount  of  such 
note  if  plaintiffs  would  release  him,  Indi- 


vidually, from  further  liability  on  the  note. 
This  the  witness,  acting  for  plaintiffs,  re- 
fused to  do.  This  evidence  of  Ivey,  taken 
in  connection  with  the  uncontroverted  testi- 
mony of  McEIderry  himself,  to  the  effect 
tiiat  on  the  occasion  referred  to  by  Ivey, 
and  again,  about  that  time,  in  a  conversa- 
tion with  Isbell,  another  member  of  the  firm 
of  Isbell  &  Co.,  he  stated  that  he  (witness) 
did  not  desire  to  shirk  or  avoid  any  liability, 
either  legal  or  moral,  but  bis  (McBlderry's) 
attorney  had  advised  him  that  ndther  he 
nor  D.  L.  Lewis  was  liable  on  the  note, 
and  he  disclaimed  liability  oi^  it,  fully  pre- 
sented the  case  made  under  the  replication 
we  are  considering.  Taking  all  of  it  which 
is  supposed  to  be  favorable  to  the  plaintifls, 
whether  controverted  or  not,  as  tnie^  and 
all  of  it  which  Is  favorable  to  the  defendants 
as  true,  because  not  controverted,  it  fails 
to  show,  or  to  afford  any  ground  for  a  Jury 
to  conclude  inferentially,  that  McEIderry 
either  promised  to  pay  the  note,  or  any 
part  of  it,  or  acknowledged  and  recognized 
his  liabilllT',  in  whole  or  to  any  less  extent, 
upon  it  It  is  elementary  law  that  to 
amount  to  a  waiver  of  the  defense  of  want 
of  notice  In  such  case,  and  to  entitle  the 
holder  to  recover  notwithstanding  the  reqiU- 
site  notice  has  not  heea  given,  the  promise 
to  pay  must  be  unequivocal  and  uncondi- 
tional, or,  If  conditional,  it  must  be  accepted 
on  the  conditions  and  In  the  terms  which 
It  involves.  And  so  with  an  admission  or 
acknowledgmoit  of  continued  liablUty.  It 
must  appear  that  the  admission  or  ac- 
knowledgment was  without  equivocation, 
and  undogged  by  reservations.  As  was  said 
by  Judge  Story:  "The  promise  must  be  un- 
equivocal, and  amount  to  an  admission  of 
the  right  of  the  holder,  or  the  act  done 
must  be  of  a  nature  clearly  Importing  a  like 
admission  of  the  right  If  it  be  d^ecttve 
In  either  respect  or  if  it  be  a  conditional 
offer  of  payment,  unaccepted,  then  and  in 
such  a  case  the  holder  has  no  right  to  insist 
upon  It  as  a  waiver.  So,  If  the  promise  be 
qualified,  it  must  be  ree^ved  with  its  quali- 
fication, and  cannot  be  insisted  upon  as  an 
absolute  waiver."  Story,  Bills,  |  321.  To 
the  same  effect  is  the  text  of  Danld  on  Ne- 
gotiable Instruments:  "It  the  promise  is 
conditional,  the  acceptance  of  It  most  be 
proved  In  order  to  make  it  binding.  And 
where  it  appeared  that  the  indorser  offered 
to  give  his  own  note,  which  was  not  ac- 
cepted, it  was  held  no  waiver.  [Sice  v.  Cun- 
ningham, 1  Cow.  397;  Agan  v.  McManus, 
11  Johns.  180.]  So  an  offer  to  pay  part 
cash,  and  give  his  note  for  tbe  balance, 
[Barkalow  v.'  Johnson,  16  N.  J.  Law,  397,] 
or  to  procure  a  renewal,  [Laporte  v.  Lan- 
dry, 6  Mart  (N.  S.)  359,]  or  to  pay  In  de- 
predated bank  bOls,  [Newberry  t.  Trow- 
bridge, 18  Mich.  263,]  or  In  Confederate  cur- 
rency, [Tardy  v.  Boyd,  26  Grat  637.]" 
Daniel,  Neg.  Inst  8  1163.  See,  also,  3  Rand. 
Com.  Paper,  St  1874  et  seq.;  Eennon  t.  Mc 
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Bae,  7  Port.  (Ala.)  175.  Here  the  defendant 
McElderry,  for  Mmsdf  and  his  codefendant, 
expressly  disclaimed  any  liability  on  the 
note.  While  he  said  he  had  no  desire  to 
avoid  liability,  either  legal  or  moral,  he  at 
the  same  lime  gave  the  plaintiffs  to  under- 
stand that  he  had  been  advised  by  his  at- 
torney that  he  was  under  no  legal  liability 
whateyer,  and  asserted  that  he  was  not. 
It  is  manifest,  and  must  have  been  so  to 
plalntlfrs,  that  McElderry  did  not  want  or 
intend  to  pay  the  note  unless  he  was  l^aHy 
or  morally  bound  to  do  so.  He  was  not 
legally  bound,  and  he  knew  It,  and  relied 
pro  tanto,  so  to  speaJi,  upon  his  absolution 
ftom  all  liability  that  could  be  enforced  in 
the  courts.  It  is  equally  manifest  that  he 
considered  he  was  under  a  moral  obligation 
to  pay  one-half  oi  the  note;  that  Lewis 
should  pay  the  other  half  upon  like  obliga- 
tion; and  that  everything  he  said,  and  ev- 
ery proposition  he  made,  had  reference  to 
this  moral  llabUlt?.  He  nowhere  admitted 
that,  in  point  of  legal  fact,  he  owed  the  debt, 
or  any  part  of  it,  but  always  asserted  to  the 
oHitraiy.  Moved  by  his  considerations  of 
morality,  he  did  offer  to  give  or  indorse  a 
note  for  one-half  of  the  note;  and  we  may 
concede,  for  the  purposes  of  this  discussion, 
he  also  offered  to  pay  one-half  of  it  But 
both  propositions  were  expressly  conditional. 
The  first,  upon  the  bank's  entering  a  credit 
on  the  note  to  the  sum  of  the  other  half; 
and  the  other,  upon  the  bank's  releasing  him 
from  all  further  llabillly  on  the  paper;  hav- 
ing in  view,  it  is  fair  to  assume,  the  avoid- 
ance of  a  necessity  to  make  the  def^ise  he 
was  advised  and  asserted  he  had,  in  the 
courts.  And  both  these  propositions  were 
expressly  declined.  Guided  by  authority  and 
reason,  we  cannot  hesitate  to  declare  that 
the  waiver  of  notice  by  promise  to  pay,  or 
adHiission  of  liability,  set  up  in  the  replica- 
tion, finds  no  lodgment  in  the  evidence,  or 
any  Inference  which  the  Jury  could  properly 
draw  from  the  evidence.  Our  conclusion, 
therefore,  is  that  the  court  was  authorized 
to  Instruct  the  jury,  iQ)on  the  hypothesis  of 
tb^ir  belief  of  the  evidence,  (1)  that  the 
notice  of  dishonor  required  by  the  law  was 
not  given  to  the  defendants;  (2)  that  no 
custom  of  the  bank,  justifying  its  preter- 
mission, was  shown;  and  (3)  that  defendants 
had  not  waived  the  failure  to  give  notice 
by  any  subsequent  promise  to  pay,  or  ac- 
knowledgment of  their  liability  on  the  note; 
or.  In  short,  that  the  defendants  were  enti- 
tled, on  this  question  of  notice  alone,  to 
the  general  affirmative  charge,  with  hypo- 
thesis. The  status  of  the  case  on  the  evi- 
dence justifying  this  charge  would  not  be 
altered  by  the  admission  of  all  plaintiffs'  tes- 
timony which  was  excluded  on  defendants' 
motion,  or  the  exclusion  of  all  of  defendants* 
evidence  which  was  admitted  over  the  objec- 
tion of  plaintiffs;  and  it  is  therefore  imma- 
terial to  inquire  whether  there  was  error  in 
any  of  these  rulings  of  the  court,  or  in  its 


action    on    special    InstmctionB    requested. 
Whether   erroneous   or   not,    these   rulings 
could  not  have  prejudiced  the  plalntlfla. 
The  Judgment  is  affirmed. 

01  Fla.  296) 
ROAN  V.  HOLMES  et  al. 

(Supreme  Court  of  Florida.    June  15,  1893.) 
PowEB  —  Dauaoes  roB  Dbtestioh  op  —  Whes 

Suit  vor  dobs  not  Bcbvivs  to  Adxihistra- 

TOR  of  Widow. 

1.  Where  the  wife  joins  with  her  husband 
in  the  execution  of  a  mortgage  upon  land  in 
wliich  she  had  an  inchoate  right  of  dower,  and 
in  such  mortgage  releases  her  dower  therein, 
such  release  is  not  absolute,  bat  is  conditional 
only;  and,  nnder  section  8,  p.  765,  McCl^ 
Dig.  (section  1982.  Bev.  St.)  she  cannot  be 
divested  of  her  rignt  by  means  of  such  condi- 
tional release  thereof  in  such  mortgage  except 
in  the  same  way  that  <he  absolute  fee  of  the 
husband  could  be  divested  by  means  of  such 
mortgage,  viz.  by  sale  nnder  decree  of  fore- 
closure thereof. 

.  2.  Where  land  is  sold  during  the  lifetime 
of  the  husband  at  forced  sale  to  satisfy  a 
judgment  against  him,  the  purchaser  at  such 
sale  acquires  the  same  status,  so  far  as  the 
wife's  right  to  dower  in  such  land  is  concerned, 
as  though  he  were  the  alienee  of  the  husband 
by  his  own  voluntary  act  and  deed. 

3.  Mesne  profits  by  way  of  damages  for 
the  detention  of  the  widow's  dower,  if  recover- 
able at  all  as  against  the  alienee  of  the  husband 
can  only  he  recovered  from  the  time  of  her 
demand  for  her  dower  interest,  and  refusal 
thereof  by  the  alienee. 

4.  Where  land  has  been  aliened  in  the  life- 
time of  the  husband,  and  the  widow  dies  pend- 
ing her  suit  for  the  admeasurement  of  dower 
therein,  but  before  any  adjudication  of  her 
contested  right  thereto,  her  administrator  can- 
not proceed  with  the  suit,  as  against  the  alienee 
of  tne  husband,  for  the  sole  purpose  of  recov- 
ering mesne  profits  as  damages  for  the  deten- 
tion of  such  dower.  Damages  in  such  cases  is 
an  incident  to  the  principal  right,  and  fails,  on 
the  death  of  the  widow,  at  the  termination  of 
the  principal  demand. 

(SyUabus  by  the  Court) 

Appeal  from  drcnit  court,  Orange  county; 
John  D.  Broome,  Judge. 

Bill  by  H.  L.  Roan,  administrator  of  the 
estate  of  Mary  Jemigan,  deceased,  against 
Gieorge  M.  Holmes  and  others,  for  the  re- 
covery of  dower  In  lands.  Defendants  had 
decree,  and  complainant  appeals.    Affirmed. 

William  H.  Jewell,  for  appellant  O.  F. 
Akers,  for  appellees. 

TAYLOR,  J.  On  the  18th  of  July,  1888, 
Mary  Jemigan  filed  her  bill  In  equity  In  the 
circuit  court  of  Orange  county  against 
Qeorge  M.  Holmes,  John  0.  Slocum,  Alex- 
ander B.  Hargraves,  and  M.  P.  Hargraves, 
In  which  she  alleged  that  she  was  the 
widow  of  Isaac  Jemigan,  deceased,  who 
formerly  resided  in  Orange  county,  Fla., 
and  who  died  there  on  the  22d  of  October, 
A.  D.  1886,  intestate,  leaving  no  real  or  per- 
sonal estate;  that  during  her  said  coverture 
her  said  husband,  the  said  Isaac,  was  seised 
in  fee  of  that  parcel  of  land  in  Orange  coun- 
ty, Fla.,  described  as  being  the  S.  B.  %  ol 
section  10,  township  23  S.,  range  29  B.,  con- 
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talning  160  acres;  that  she  has  never  dur- 
ing her  coverture  or  since  conveyed,  aliened, 
or  released  her  dower  Interest  In  said  land, 
but  that  the  said  defendants,  she  is  in- 
formed, are  In  possession  thereof,  claiming 
title  thereto,  and  that  they  refuse  to  let  her 
In  possession  with  them,  or  to  pay  her  her 
part  of  the  rents  and  profits  of  said  land 
accruing  to  her  since  her  husband's  death, 
according  to  her  said  dower  interest.  The 
bill  prays  that  one-third  in  value  of  said  land 
be  assigned  to  her  as  dower,  and  for  one- 
third  of  the  mesne  profits  of  said  land  from 
and  since  the  decease  of  her  said  husband, 
and  for  general  relief. 

The  defendants  answered  the  bUl  on  the 
1st  of  October,  1888,  and  admit  that  Isaac 
Jemigan  died  intestate  at  the  date  alleged 
In  the  bill,  and  that  he  did  not  have  any 
property,  real  or  personal,  at  his  death. 
The  answer  neither  admits  nor  denies  the 
marriage  and  coverture  of  the  complainant 
with  the  said  Isaac,  but  demands  strict 
proof  thereof. 

Isaac  Jemlgan's  former  seisin  and  posses- 
sion of  the  land  in  controversy  are  admitted. 
The  answer  alleges,  as  a  bar  to  the  recov- 
ery of  dower  In  the  premises,  that  the  said 
Isaac  Jemigan,  on  the  9th  of  April,  A.  D. 
1856,  executed  and  delivered  to  one  Arthur 
Ginn  a  mortgage  thereon  to  secure  a  note 
for  $182,  in  the  execution  of  which  mort- 
gage the  said  Mary  Jemigan  Joined  with 
her  husband,  conveying  her  right  of  dower 
and  all  title  she  had  in  said  land,  as  appears 
from  the  records  of  said  county;  that  sub- 
sequently to  the  execution  and  delivery  of 
this  mortgage,  to  wit,  on  the  1st  of  March, 
1858,  the  said  land  was  levied  upon  and 
sold  by  the  sheriff  of  said  county  under  a 
judgment  and  execution  In  the  circuit  court 
of  said  county  in  favor  of  Madison  Post 
and  against  .Isaac  Jernigan,  and  ttiat  at  this 
aherUTs  sale  the  mortgagee,  Arthur  Oinn, 
became  the  purchaser,  and  took  a  sheriff's 
deed  thereto  at  such  sale;  that  in  said  mort- 
gage the  complainant  released  and  conveyed 
her  dower,  and  that  neither  the  said  Isaac 
Jemigan,  nor  the  complainant,  nor  any  one 
else  for  them,  have  ever  paid  said  mortgage^ 
or  redeemed  or  offered  to  redeem  the  said 
land  from  said  mortgage;  that  the  said  Ar- 
thur Ginn,  after  purchasing  said  land  at 
said  sheriff's  sale,  at  once  went  into  posses- 
sion thereof,  and  afterwards  sold  and  con- 
veyed the  same  to  the  defendant  George 
M.  Holmes,  who  has  since  sold  and  con- 
veyed 40  acres  thereof  to  the  defendant 
Slocum,  and  40  acres  to  one  Roberson,  who 
also  conveyed  it  to  Slocum,  and  40  acres 
to  Hargraves. 

The  answer  alleges  that  the  land  at  the 
time  of  its  purchase  by  Arthur  Otnn  at  the 
sheriff's  sale  was  wUd  and  unimproved,  and 
of  but  little  value,  and  without  income  or 
rental  value;  that  since  defendants  have 
purchased  same  they  have  enhanced  its 
value  greatly  by  building  therecoi  and  plant- 


ing thereon  orange  groves.  The  answer  ex- 
pressly denies  that  said  lands  have  ever 
yielded  any  profits,  but,  on  the  contrary, 
avers  that  more  mon^  has  been  expended 
every  year  on  said  lands  than  they  have 
received  therefrom.  The  answer  also  alleges 
that  since  the  filing  of  her  bill  the  said  com- 
plainant has  died,  and  that,  whatever  right 
of  dower  or  of  mesne  profits  she  might  have 
been  entitied  to  If  living,  all  such  rights 
have  ceased  and  determined  by  her  death. 

After  the  filing  of  the  defendants'  answer, 
to  wit,  on  the  5th  of  November,  1888,  Henry 
li.  Roan,  as  administrator  of  the  estate  of 
the  said  Mary  Jemigan,  filed  his  amended 
bUl  In  said  cause,  alleging  therein  that  the  said 
Mary  Jemigan  had  died  on  the  27th  of  Sep- 
tember, 1888,  and  prayed  that  said  suit  Insti- 
tuted by  her  before  her  death  might  proceed 
for  the  recovery  of  the  mesne  profits  from 
said  lands  from  the  death  of  Mary's  husband, 
Isaac  Jemigan,  on  October  22,  1886,  to  the 
time  of  the  death  of  the  said  Mary,  on  Sep- 
tember 27,  1888,  for  the  b^ieflt  of  her  estate. 
To  this  amended  blU  the  defendants  inter- 
posed a  plea  in  bar,  alleging  that  with  the 
death  of  the  said  Mary  all  claim  to  mesne 
profits  ceased  and  determined.  At  the  bear- 
ing upon  the  bill,  answer,  amended  bill,  and 
plea  thereto  the  parties  admitted  the  seisin 
and  possesion  of  Isaac  Jemigan  during  cov- 
erture with  the  said  Mary,  his  wife,  the  sale 
of  the  land  by  the  sheriff  and  the  sheriff's 
conveyance  to  Arthur  Ginn,  and  the  posses- 
sion of  the  lands  by  the  defendants  since 
Isaac  Jemlgan's  death,  and  the  death  of  the 
complainant  Mary  since  the  institution  of 
the  suit;  and  it  was  further  agreed  that  the 
cause  should  be  submitted  upon  the  Issue 
whether  or  not  the  claimant  is  barred  of  her 
dower  interest  by  the  mortgage  of  Isaac 
Jemigan  to  Arthur  Ginn,  attached  as  an  ex- 
hibit to  the  defaidants'  answer,  or  by  the 
sale  of  said  land  under  execution  against  the 
said  Isaac,  or  by  the  death  of  the  dowress 
since  bringing  her  suit,  or  by  all  of  said  facts 
combined.  At  said  final  hearing  upon  the  Is- 
sues thus  presented  It  was  adjudged  that  the 
defendants'  plea  to  the  amended  bill  be  sub- 
tatned,  and  that  the  blU  be  dismissed.  From 
this  decree  H.  L.  Roan,  as  administrator,  ap- 
peals. 

The  answer  attempts  to  set  up  as  a  com- 
plete bar  to  the  widow's  dower  the  mortgage 
executed  by  her  conjointiy  with  her  husband 
In  1856.  There  is  no  allegation  in  the  an- 
swer that  this  mortgage  was  ever  foreclosed, 
or  that  there  was  ever  any  sale  of  the  mort- 
gaged premises,  or  of  the  wife's  dower  right 
thereimder;  the  only  averment  being  that 
It  was  never  paid,  and  that  no  redemption 
or  offer  of  redemption  therefrom  had  ever 
been  made.  The  contention  of  the  defend- 
ants is  that,  the  mortgagors'  equity  of  re- 
demption being  purchased  at  the  sherifTs 
sale  under  the  Judgment  and  execution  by  the 
mortgagee,  the  equitable  titte  was  conv^ed 
by  the  mortgage,  and  the  legal  title  thereby 
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became  merged  in  tbe  mortgagee,  and  was 
tantamount  to  a  foreclosure  of  the  mortg^age. 
There  may  be  some  foundation  for  this  con- 
tention, in  so  far  as  the  tlUe  of  the  husband, 
Isaac  Jemigan,  was  concerned,  but  this  can- 
not affect  the  widow  or  her  right  to  dower. 
She  was  no  party  to  the  Judgment  at  law 
against  her  husband  imder  which  his  equity 
of  redemption  was  sold;  and  the  sherifC,  in 
selling  under  such  Judgment,  could  not,  and 
did  not  pretmd  to,  dispose  of  her  inchoate 
right  to  dower;  and,  so  far  as  the  pleadings 
show,  there  has  been  no  foreclosure  or  sale 
of  her  dower  right,  nor  any  adjudged  for- 
feiture of  it  in  any  form.  Our  statute  (sec- 
tion 3,  p.  765,  McClel.  Dig.;  section  1982, 
Rev.  St)  provides  "that  a  mortgage  is  and 
diall  be  held  in  our  courts  a  specific  Men  on 
property  therein  for  a  speciflc  object,  and  in 
point  of  fact  as  well  as  law  the  mortgagee  is 
Incapable  of  acquiring  possession  until  after 
a  decree  of  foreclosure,  and  then  only  by 
Uddlng  and  outbidding  all  competitors  In 
market."  Mary  Jemlgan's  right  of  dower 
was  not  absolutely  released  or  conveyed  In 
consequence  of  her  Joining  in  the  mortg^age, 
but  was  conditionally  released  only,  and 
when  her  right  ripened  from  an  inchoate  to 
an  absolute  one  on  the  death  of  her  husband 
she  then  became  clothed  with  the  right  to 
the  possession  and  enjoyment  of  the  corpus 
of  her  interest,  and  could  not  be  divested  of 
it  by  the  mortgagee  or  any  one  else  by  virtue 
of  any  mortgage  that  she  had  executed  upon 
such  interest,  except  by  a  sale  thereof  under 
decree  of  foreclosure.  The  right  of  the  wife 
to  dower  Is  a  legal  right,  and  the  title  there- 
to, when  complete  on  the  husband's  death, 
is  a  legal  title;  and  when  the  tight  in  its 
Inchoate  state  during  the  life  of  the  husband 
is  mortgaged  by  the  wife  it  can,  under  this 
statute,  be  divested,  by  means  of  such  mort- 
gage, only  in  the  same  way  that  the  abso- 
lute fee  of  the  husband  could  be  divested 
thereby,  viz.  by  sale  under  decree  of  fore- 
doBure  thereof. 

In  Berlack  v.  Halle,  22  Fla.  236,  this  court, 
passing  upon  this  statute^  have  said  that  a 
mortgage  is  a  specific  lien  on  the  land  It 
covers,  and  a  failure  to  comply  with  Its  con- 
ditions does  not  divest  the  mortgagor  of  the 
legal  title,  nor  vest  it  in  the  mortgagee.  Mc- 
Mahon  V.  Russell,  17  Fla.  698.  Mary  Jemi- 
gan occupied  the  position  here  of  mortgagor 
of  her  dower  Interest.  A  failure  on  her  part, 
or  on  her  husband's  part,  to  comply  with  the 
conditions  of  the  mortgage,  did  not  divest 
her  of  such  Interest,  nor  vest  it  in  the  mort- 
gagee; and  the  sale  of  her  husband's  equity 
of  redemption  in  the  fee  under  the  Judgment 
and  execution  against  him  did  not  carry  with 
It  her  equity  of  redemption  of  her  dower  es- 
tate therein.  The  mortgage  tirged  as  a  bar 
to  her  recovery  of  dower  was  made  In  1856. 
Her  husband  did  not  die  until  18S6.  Her  bill 
for  dower  was  filed  In  1888,  32  years  after 
the  execution  of  the  mortgage.  During  that 
time  no  steps  appear  to  have  been  taken  to 


•■  foreclose  or  enforce  such  mortgage  as  against 
either  her  husband  or  herself.  Under  these 
circumstances,  when  such  mortgage  Is  set  up 
as  a  bar  to  her  bill  in  equity  to  have  her 
dower  assigned,  the  presumptltxi,  from  the 
lapse  of  time,  would  run  In  her  favor  that 
such  mortgage  had  been  satisfied.  Instead  of 
in  favor  of  the  theory  that  her  dower  estate, 
therein  conditionally  released,  had  merged 
in  the  mortgagee  on  his  purchase  of  the  hus- 
band's equity  under  another  Judgment  against 
the  husband  alone,  to  which  she  was  no 
party.  Under  these  drcnmstances,  we  think 
that  she  was  entitled  to  dower  In  the  lands, 
notwithstanding  the  conditional  relinquish- 
ment thereof  in  the  mortgage.    Had  the  mort- 

I  gage  been  alive,  imaSected  by  the  statute  of 
limitations,  at  the  time  of  her  appllcatt(»i 
for  admeasurement  of  dower,  then,  where 
the  mortgage  debt,  as  here,  was  not  for  pur- 
chase money  of  the  premises,  she  would  have 
taken  dower  subject  to  Its  equitable  propor- 
tion of  the  lioi  of  such  mortgage,  or  else  she 
could  have  been  held  to  a  proportionate  re- 
demption by  payment  of  one-third  part  of 
the  mortgage  debt  before  having  her  dower 
assigned.    McMahon  v.  Russell,  supra. 

The  demandant  here  died  before  any  assign- 
ment of  her  dower,  and  before  any  adjudica- 
tion of  her  right  thereto,  and  within  a  few 
months  after  the  Institution  of  her  suit  to 
have  her  right  determined  and  the  dower  as- 
signed. Her  original  biU  prayed,  not  only 
for  an  admeasurement  of  dower  in  the  land, 
but  for  mesne  profits  from  the  death  of  her 
husband,  whl(di  occurred  two  years  befwe 
the  filing  of  her  bllL  After  her  death,  her 
administrator,  by  amended  bill,  admits  the 
termination  of  the  right  to  dower  in  the  land, 
but  Insists  upon  proceeding  with  the  suit  for 
the  recovery  of  the  mesne  profits  accruing 
between  the  death  of  the  husband  and  uiat 
of  the  widow.  It  was  admitted  at  the  hear- 
ing that  the  land  was  aliened  during  the  life- 
time of  the  husband,  not  voluntarily  by  the 
husband,  but  by  the  sherUTs  sale  under  Judg- 
ment and  execution  against  him,  which  gave 
to  the  purchaser  at  such  sale,  so  far  as  the 
wife's  dower  was  concerned,  the  same  status 
as  though  he  had  been  the  alienee  of  the 
husband  by  his  own  voluntary  act  and  deed. 
McClanahan  v.  Porter,  10  Mo.  746.  There  Is 
no  allegation  In  the  bill  pr  amended  bill  that 
there  was  any  demand  made  upon  the  de- 
fendants by  the  widow  for  her  dower  inter- 
est at  any  time  prior  to  the  institution  of  her 
suit  Under  these  drcumstances,  the  land 
out  of  which  dower  Is  sought  having  been 
aliened  during  the  lifetime  of  the  husband, 
and  no  demand  having  been  mode  by  the 
widow  upon  his  alienees  until  the  filing  of 
her  bill  for  the  assignment  of  dower,  nearly 
two  years  after  the  death  of  the  husband, 
was  she  entitled  to  mesne  profits  by  way  of 
damages  for  the  detention  of  her  dower  from 
the  death  of  her  husband?  While  there  is 
conflict  In  tbe  authorities,  tbe  preponderance 
of  them  seem  to  agree  that,  where  the  lands 
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have  been  aliened  In  the  lUettme  of  tlie  hus- 
band, the  widow  can  In  equity  recover  mesne 
profits  by  way  of  damages  for  the  detention 
of  her  dower  as  against  'the  alienee,  but  can 
recover  such  damages  only  from  the  time  of 
her  demand  for  dower  and  refusal  thereof  by 
the  alienee.  McClanahan  v.  Porter,  supra; 
Chlswell  V.  Morris,  14  N.  J.  Eq.  101;  Tod  v. 
Baylor,  4  Leigh,  517;  Sellman  v.  Bowen,  8 
GUI  &  J.  60;  Steiger's  Adm'r  t.  Hlllen,  6 
GUI  &  J.  121;  Frands  v.  Gari-ard,  18  Ala. 
794;  2  Scrib.  Dower,  p.  709,  J  20.  c  25.  As 
there  was  no  demand  made  in  this  case  prior 
to  the  filing  of  the  bill,  damages  or  mesne 
profits.  If  recoverable  at  all,  could  not  have 
been  recovered  by  the  widow,  had  she  Uved, 
as  against  the  husband's  alienees,  except 
from  the  time  of  the  filing  of  her  bill.  Her 
administrator  certainly  cannot  be  allowed  to 
recover  more.  The  widow  having  died  In 
this  case  within  two  or  three  months  after 
the  filing  of  her  bill  for  dower,  and  before 
any  adjudication  of  her  right  that  was  ear- 
nestly contested,  the  question  arises,  can  her 
administrator  proceed  witn  the  suit,  begun 
against  the  husband's  alienees  by  her,  for 
the  sole  purpose  of  recovering  mesne  profits 
or  damages  that  may  have  accrued  between 
the  time  of  the  filing  of  her  biU  and  her 
death?  There  seems  to  be  conflict,  too,  in 
the  authoritieB  here,  but  we  are  satisfied  that 
the  weight  of  the  decided  cases  In  point  pre- 
ponderates in  favor  of  a  negative  answer  to 
the  question.  Johnson  v.  Thomas,  2  Paige, 
877;  Tumey  v.  Smith,  14  ni.  242;  MUler  v. 
Woodman,  14  Ohio,  518;  Conklln  v.  Bush, 
8  Pa.  St  514;  Kiddall  v.  Trimble,  1  Md.  Ch. 
143.  The  .land  here  having  been  allaied  In 
the  lifetime  of  the  husband,  and  the  widow 
having  died  pending  her  suit  for  the  admeas- 
urement of  dower,  but  before  any  adjudica- 
tion of  her  contested  right  thereto,  as  against 
her  husband's  alienees,  her  administrator  can- 
not proceed  with  the  suit  for  the  sole  pur- 
pose of  recovering  mesne  profits  as  damages. 
The  damages  in  such  cases  Is  an  Incident  to 
the  principal  right,  and  falls,  on  the  death 
of  the  widow,  at  the  termination  of  the  prin- 
cipal demand. 
The  decree  appealed  from  is  afilnned. 


(«  La.  Ann.  >75) 

STATE  T.  JACKSON.    (No.  1,273.) 
(Supreme  Coort  of  Hiouiaiana.    Jane  14,  1893.) 

jNrOBMATION— FlLINO  IN  VaCATIOK. 

Act  No.  85  of  1880  authorizes  the  dl»- 
trict  attorney  to  file  informa  lions  in  the  office 
of  the  clerk  of  the  district  court,  when  not  In 
session,  in  all  cases  where  the  penalty  is  not 
imprisonment  at  hard  latrar  or  death.  His  duty 
in  filing  such  information  is  not  limited  to  those 
held  in  custody  by  the  sheritE. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of 
Union. 

W.  A.  Jaduon  was  convicted  of  selling 
Intoxicating  liquors  unlawfully,  and  appeals. 
Affirmed. 


Kldd  &  Vanhook,  for  appellant  J.  J>. 
Everett,  DIst  Atty.,  for  the  State. 

McENERT,  J.  The  defendant  was  con- 
victed for  retailing  sphltuous  liquors  with- 
out a  Ucense,  and  fined  In  an  amount  over 
$300.  He  was  tried  on  an  information  filed 
by  the  district  attorney  under  Act  No.  35 
of  1880.  He  filed  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  of  the  Jury 
was  contraiy  to  the  law  and  the  evidence, 
and  that  the  district  attorney.  In  his  closing 
address  to  the  Jury,  referred  to  matters 
outside  of  the  record,  which  were  calcu- 
lated to  mislead  them.  The  motion  was 
overruled,  and  he  then  filed  a  motion  in 
arrest  of  Judgment  "for  the  reason  that  the 
bill  of  information  on  which  defondant  was 
tried  and  convicted  by  the  Jury  was  filed  at 
a  time  when  no  court  was  in  session,  and 
out  of  term  time;  and  avers  that  such  pro- 
ceedings, in  a  case  of  this  character,  are 
lUegal,  nuU,  and  void."  This  motion  also 
was  overruled. 

1.  There  Is  no  evidence  in  the  record  to 
sustain  the  ground  alleged,  that  the  ver- 
dict was  contrary  to  the  law  and  the  evi- 
dence. The  second  ground  for  the  motion 
—the  indiscreet  utteranoes  of  counsel  in  ar- 
gument—Is  disposed  of  for  'the  reasons  as- 
signed In  the  case  of  State  v.  Anderson, 
45  La.  Ann.  — ,  12  South.  Hep.  737,  (recently 
decided.) 

2.  Act  No.  35  of  1880,  under  the  provisions 
of  which  the  defendant  was  tried.  Is  not 
logically  arranged  by  sections.  The  several 
sections  are,  however,  closely  related,  and 
germane  to  each  other,  and  the  act  as  a 
whole  is  consistent  The  title  of  the  act  Is, 
'To  provlde-'for  the  trial  of  offenses  whera 
the  penalty  Is  not  necessarily  Imprisonment 
at  hard  labor  or  death,"  and  the  several 
sections  of  the  act  are  nesponslve  to  this 
title.  Logically  arranged,  the  act  authorizes 
the  holding  of  the .  district  courts  at  terms 
other  than  regular  Jury  terms,  and  em- 
powers the  Judge  to  order  a  special  Jury 
for  the  trial  of  aU  criminal  cases  where  the 
penalty  Is  not  necessarily  Imprisonment  at 
hard  labor  or  death.  That  in  all  trials  of 
such  coses,  under  the  act  they  shall  be 
before  a  Joiy  of  five,  giving  the  defendant 
the  right  to  elect  to  be  tried  by  the  court 
and  to  chaUenge  five  Jurors  peremptorily, 
and  any  number  for  cause.  In  the  trial 
of  cases  provided  for,  the  district  at- 
torney Is  authorized  to  file  informations 
in  the  office  of  the  cleric  of  the  dis- 
trict court  which  said  filing  shall  be 
as  valid  as  If  made  In  open  court  The 
act  provides  that  the  sherifT,  shall,  im- 
mediately after  the  arrest  and  commitment 
of  any  person  charged  with  an  offense  tri- 
able under  the  act  notify  the  district  attor- 
ney. The  title  of  the  act  Indicates  Its  ob- 
ject which  is  to  provide  for  the  trial  of  all 
offenses  where  the  penalty  Is  not  necessarily 
Imprisonment  at  hard  labor  or  death.   Tha 
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several  sections  of  the  act,  as  we  bare 
stated,  are  responsive  to  tlie  title.  Tbe  sec- 
Qon  of  the  act  which  makes  it  the  duty 
of  the  sheriff  to  notify  the  district  attorney 
of  all  persons  charged  with  sncdi  offenses 
who  are  under  arrest  does  not  limit  his 
authority  to  file  iiiformati<ma  mly  agaiBst 
those  whom  the  eAieriff  holds  In  custody. 
The  intention  of  the  section  was  that  the 
district  attorney  should  do  so  in  order  that 
he  might  proceed  at  once  to  file  the  infor- 
mation required  by  the  act,  and  the  sheriff's 
duty  imposed  by  the  act  was  merely  to  aid 
and  assist  the  prosecuting  office  in  the  dis- 
cfaaige  of  his  duty.  The  inf(»matlon  was 
filed  by  the  district  attorney  on  his  oath  of 
offlca  While  it  is  usually  filed-  upon  laiowl- 
edge  given  by  some  other  person  than  the 
district  attorney,  in  this  state  he  can  file  it 
on  information  originating  with  himself.  The 
act  authorizes  him  to  file  informations  for 
offenses  described  in  the  act  with  the  clerk 
of  court,  to  have  the  same  validity  as  tf 
filed  In  open  court  It  is  clearly  the  mean- 
ing and  intendment  of  the  act  that  ttue  in- 
formation could  be  filed  with  the  clerk  when 
the  court  was  not  In  session,  as  the  act 
authorizes  the  judge  to  order  a  special  Jury 
to  be  drawn  to  try  such  offenses  at  other 
than  regular  jury  terms.  The  Information 
is  clothed  with  all  the  r^nilarlty  as  though 
filed  In  open  court.  Its  validity  as  to  form 
and  substance  is  not  questioned.  The  pro- 
ceeding tnstitnted  by  the  district  attorney 
was  authorized  by  the  act,  and  he  has  lit- 
erally followed  its  requirements. 
Judgment  affirmed. 


(•  Uu  Ann.  178) 

STATE  V.  JACKSON.    (No.  1,274.) 
(Supreme  Court  of  Loaisiana.    June  14,  1893.) 

Appeal  from  district  ooort,  parish  of  Union. 

W.  A.  Jackson  was  conyicted  of  selling  in- 
toxicating liquors  unlawfully,  and  appeals.  Af- 
firmed. 

EJdd  &  Yanhook,  for  appellant.  L  D.  Bver- 
ett,  IMst.  Atty.,  for  the  State. 

McHNBRT,  J.  The  defendant  was  tried  on 
an  information  filed  in  the  office  of  the  clerk  of 
the  district  court,  and,  in  accordance  with  pro- 
visions of  Act  No.  35  of  1880,  convicted  and 
sentenced  to  pay  a  fine  of  over  S300.  He  ap- 
pealed. He  med  a  motion  for  a  new  trial  and 
in  arrest  of  judgment.  The  motion  for  a  new 
trial  is  based  on  alleged  errors  of  the  trial 
jadge  in  sustaining  peremptory  challenges  by 
the  state  to  certain  jurors,  and  to  the  charge 
of  the  conrt  "that  all  parties  aiding  and  abet- 
ting in  any  manner,  for  any  purpose,  or  for  no 
pnipose,  any  person  retailing  spirituous  liquors 
without  a  license,  was  equally  guilty  as  the  ao- 
tnal  owner  of  the  liquors,  and  that  said  charge 
was  misleading,"  etc.  There  was  no  exception 
taken  at  the  time,  and  bills  reserved  to  the 
ruling  of  the  trial  judge.  We  cannot,  there- 
fore, notice  these  alleged  errors,  referred  to 
and  embraced  in  a  motion  for  a  new  trial  for 
the  first  time.  We  may  add,  however,  that 
there  is  so  force  in  the  motion,  and  that  it  is 
entirely  without  merit.  The  matter  urged  in 
the  motion  for  arrest  of  judgment  is. identical 


with  the  issues  presented  in  a  like  motion  In 
the  case  of  State  v.  Jackson,  13  South.  Rep. 
S42,  (No.  1,273,  just  decided.)  For  the  reasons 
in  that  case  and  those  herein  assigned  the  judg- 
ment appealed  from  is  afilrmed. 


cm  Ala.  IE) 
FLORENCE    GAS,  Ba.ECTRIO    UGHT    & 
POWER  CO.  V.  HANBY. 

(Supreme  Conrt  of  Alabama.    May  24,  1883.) 
RaoKiVBB  —  Appointmbnt  and  Fowbrs  —  CON- 

STUOOTIOX  CONTKiLCT— ACCBFTANCB    OF  WORS— 
'^AIVKB  or  DbBECTS— SPECINO  PBSFORIIANCe— 

Mbohanics'  Liens. 

1.  The  fact  that  a  bill  pravs  for  alterna- 
tive relief  does  not  render  it  multifarious. 

2.  A  petition  under  Code,  §  1683,  by  a  ma- 
jority of  the  stockholders  of  a  corporation,  for 
the  dissolution  thereof,  may  be  mcorporated 
with  a  bill  alleging  facts  which  show  a  neces- 
sity for  the  intervention  of  the  court,  pending 
the  dissolution  proceeding,  by  the  appointment 
of  a  receiver. 

3.  The  validity  of  the  appointment  of  a  re- 
ceiver cannot  be  attacked,  in  a  suit  instituted 
by  him,  on  account  of  defects  in  the  bill  under 
which  he  was  appointed. 

4.  The  court  may  empower  the  receiver  of 
a  corporation,  appointed  pending  proceedings 
for  its  dissolntion,  to  execute  and  perform  ex- 
isting contracts  of  the  corporation,  or  to  enter 
into  and  carry  out  new  contracts  in  its  bdialf. 

5.  In  an  action  by  a  receiver  appointed  un- 
der Code,  i  1686,  on  the  dissolution  of  a  cor- 
poration, it  appeared  that  the  dissolved  com- 
pany had  contracted  to  erect  an  electric  plant 
for  defendant,  and  had  nearly  completed  the 
work  when  it  was  dissolved,  and  that  no  part 
of  the  agreed  price  had  been  paid.  BM,  that 
complainant,  as  receiver,  had  power  to  com- 
plete the  work  under  the  contract,  and  his  of- 
fer to  complete  the  work,  and  defendant's  re- 
fusal, had  the  same  effect  as  if  the  company 
had  not  been  dissolved,  and  had  itself  made 
the  offer. 

6.  A  stipulation  for  the  completion  of  work 
"as  soon  as  possible"  requires  its  completion 
within  a  reasonable  time,  or  within  such  time 
as  is  reasonably  necessary  under  the  circum- 
■tances. 

7.  By  accepting  an  electric  light  plant  con- 
structed for  it,  before  it  is  entirdy  completed, 
and  by  making  use  thereof,  the  company  for 
which  it  is  constructed  waives  its  right  to  re- 
scind for  failure  to  entirely  complete  the  plant. 

8.  The  F.  Co.  agreed  to  construct  an  elec- 
tric light  plant  for  defendant,  and  to  pay  off 
an  existing  mortgage  to  third  persons  on  an  old 
plant  of  defendant  The  latter  aneed  to  issue 
first  mortgage  bonds  to  the  F.  Co.  to  secure 
the  debt  arising  from  the  performance  of  the 
services,  with  certain  powers  to  take  the  bonds 
as  absolute  payment  alter  a  certain  time.  Held, 
that  an  action  by  the  receiver  of  the  F.  Co.  for 
specific  performance  of  defendant's  contract 
would  not  Ue,  in  the  absence  of  any  averment 
that  the  F.  Co.  had  offered  to  pay  off  the  mort- 
gage to  third  persons,  or  that  it  was  able  or 
willing  to  do  so. 

9.  Such  failure  to  pay  off  the  old  mortgage 
did  not  deprive  the  F.  Co.  of  the  right  to  re- 
cover, as  on  an  implied  contract,  for  such  of 
the  new  plant  as  had  been  completed,  when  de- 
fendant accepted  and  used  the  latter  for  the 
purpose  for  which  it  was  built. 

10.  The  F.  Co.  was  entitled  to  a  lien  for  so 
much  of  the  work  performed  as  was  within 
the  terms  of  the  statute. 

ILAct  Feb.  12,  1891,  providing  for  me- 
chanics' and  material  men  s  liens,  and  repealing 
certain  provisions  of  Oide  1886,  does  not  apply 
when  the  labor  and  materials  were  furnished,  a 
lien  therefor  perfected,  and  a  bill  to  enforce  the 
lien  filed,  all  prior  to  tiie  passage  of  the  act. 
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Appeal  from  chancery  court,  Lauderdale 
county;  ThcHnas  Cobbs,  Chancellor. 

BUI  by  S.  M.  Hanby,  as  receiver  of  the 
Southern  District  Telegra>ph  &  Electric  Com- 
pany, against  the  Florence  Gas,  Electric 
Light  &  Power  Company,  for  the  enforce- 
ment of  a  mechanic's  and  material  man's 
lien,  and  for  the  specific  performance  ot  a 
contract  From  a  decree  overruling  Its  de- 
murrers, defoidant  appeals.    Affirmed. 

The  respondent  demurred  to  the  bill  of 
complaint,  and  assigned  the  following 
grounds:  (1)  That  the  bill  shows  that  S.  M. 
Hanby  was  appointed  receiver  of  the  South- 
em  District  Telegraph  &  Electric  Company 
upon  the  filing  of  a  bill  by  the  stockholders 
of  said  corporation  for  its  dissolution  under 
section  1683  et  seq.  of  the  Code  of  Alabama, 
and  that  upon  his  appointment  ihe  said  re- 
ceiver was  authorized  and  empowered  to  col- 
lect, by  suit  or  otherwise,  all  of  the  debts  of 
said  corporation,  and  to  complete  all  its  out- 
standing c<»itract8,  which  said  corporation 
had  made  for  the  erection  and  construction 
of  electric  plants;  and  the  bill  shows  that 
said  appointment  was  unauthorized.  Illegal, 
null,  and  void,  and  that  no  subsequent  action 
of  the  court  could  render  the  appointment  of 
said  Hanby  valid,  or  vest  m  him  the  power 
and  authority  claimed.  (2)  That  as  the  ap- 
pointment of  said  Hanby  as  receiver  was 
made  Immediately  upon  the  filing  of  the  bill 
praying  for  dissolution,  and  before  a  decree 
of  dissolution  of  the  corporation  was  render- 
ed, the  said  appointment  was  illegal,  \m- 
authoiized  by  the  statute  under  which  the 
petltlcn  to  dissolve  the  oorpcmitlon  was  filed, 
and  that,  therefore,  said  Hanby  was  not  le- 
gally receiver  of  said  corporation,  and  was 
not  autliorized  to  Institute  said  proceedings. 
(3)  That  said  bill  shows  that  on  the  filing 
of  the  bill  of  disaolutlon  of  the  corporation 
the  said  Hanby  was  appointed  the  receiver 
of  said  corporation,  with  power  to  collect 
all  the  debts,  and  to  complete  all  outstanding 
contracts,  of  said  company,  that  it  may  have 
made  for  the  erecticHi  and  ccmstructlcHi  of 
electric  plants,  etc,  and  upon  the  decree 
rendered,  disserving  the  corporatic»i,  that 
said  Hanby'B  recavershlp,  and  his  powers 
thereunder  contained,  were  continued;  that 
this  was  not  authorized,  under  the  statute 
by  virtue  of  which  the  original  bill  for  dis- 
solution was  filed;  and  that,  therefore,  his 
appointment  was  null  and  void,  and  the 
court  90uld  not  by  su'bsequent  decree  legalize 
its  actlcm.  (4)  That  the  contract  between  the 
Southern  District  Telegraph  &  Electric  Com- 
pany and  the  respondent  was  that  the  plant 
contracted  to  be  erected  should  be  completed 
as  soon  aa  posdble,  and  the  bill  shows  that 
said  plant  was  not  erected  at  the  time  said 
Hanby  was  appointed  receiver,  more  than  a 
year  after  said  contract  was  made;  and  said 
bill  failed  to  show  that  said  plant  could  not 
have  been  completed  sooner,  or  that  the 
Southern  District  Telegraph  &  Electric  Com- 
pany was  not  guilty  of  unreasonaUe  delay  in 


completing  the  said  contract  (^)  That  un- 
der the  said  contract,  above  mentioned,  the 
plant  was  to  be  completed  as  soon  as  possi- 
ble, and  the  bill  failed  to  show  any  reasona- 
ble cause  why  said  plant  was  not  erected  or 
completed  before  the  dissolution  of  the 
Southern  District  Telegraph  &  Electric  Com- 
pany, or  the  appointment  of  said  Hanby  as 
its  receiver.  (6)  That  said  blU  shows  that  the. 
Southern  District  Telegraph  &  Electric  Com- 
pany did  not  erect  and  complete  said  electric 
plant  as  they  contracted  to  do  with  the  re- 
spondent as  shown  by  the  contract,  and  that 
therefore,  the  defendant  was  released  from 
all  obligations  arising  under  said  contract, 
by  the  unexcusable  delay  and  negligence  of 
said  corporation  to  ccanply  with  its  contract. 
(7)  That  the  bill  *ow8  that  the  Southern 
District  Telegraph  &  Electric  Company  went 
Into  the  hands  of  a  receiver  more  than  a  year 
after  It  had  entered  into  a  contract  with  the 
defendant  and  that  at  the  date  of  the  ap- 
pointment of  the  receiver  it  had  failed  to 
comply  with  said  contract;  and  the  bill  falla 
to  show  any  satisfactory  legal  reason  or  ex- 
cuse for  its  failure  to  comply  with  said  con- 
tract or  that  it  could  not,  by  ordinary  dili- 
gence, have  completed  said  contract  before 
the  expiration  of  one  year,  and  before  the 
appointment  of  a  receiver.  (8)  That  the  bill 
shows  that  Hanby  was  appointed  receiver 
of  the  Southern  District  Telegraph  Company 
upon  a  bill  being  filed  under  section  16B3 
et  seq.  of  the  Code  of  Alabama,  and  that 
under  the  provisions  of  said  statute  the  re- 
ceiver could  not  be  vested  with  power  to  com- 
plete the  tmexecuted  contracts  of  the  corpo- 
ration, and  that  the  decree  of  the  court, 
vesting  in  him  such  power,  was  null  and  void, 
and  therefore  the  receiver  liad  no  authority  to 
complete  said  contract  made  by  the  d^end- 
ant  (9)  The  said  bill  shows  that  at  the  time 
of  the  dissolution  of  the  Southern  District 
Telegraph  &  Electric  Company  It  was  In- 
volved, and  that  It  went  Into  the  hands  of  a 
receiver  on  account  of  its  inability  to  collect 
its  debts,  and  the  stringency  of  the  money 
market,  and  that.  It  had  no  means  to  com- 
plete its  0(Mitract  with  the  defendant  (10) 
The  said  bill  does  not  show  that  the  said 
Southern  District  T^egraph  &  Electric  Com- 
pany has  ever  offered  or  proposed,  by  Its  of- 
ficers or  agents,  or  any  one  authorized  to 
represent  it  to  complete  its  contract  with 
the  defendant,  and  that  S.  M.  Hanby  had  no 
power,  by  virtue  of  his  appointment  as  re- 
ceiver, to  complete  said  contract  (11)  The 
bill  shows  that  the  said  Southern  District 
Telegraph  &  Electric  Company,  In  its  con- 
tract with  the  defendant  contracted  to  pay 
at  once  the  money  due  by  the  defendant  to 
the  Westinghouse  Electric  Company  for  the 
purchase  of  its  plant,  and  the  debts  then 
owed  by  the  defendant  and  that  the  said 
company  bad  failed;  and  the  bill  falls  to 
show  or  allege  that  the  said  Southern  Dis- 
trict Telegraph  &  Electric  Company,  or  its 
receiver,  has  paid  said  moneys  as  It  con- 
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tracted  to  do,  and  therefore  the  receiver  is 
not  in  a  position  to  ask  for  specific  enforce- 
ment of  the  contract  with  the  defendant 
(12)  Tliat  under  the  contract  with  the  de- 
fendant the  Southira  District  Telegrai^  & 
Electrlo  Company  were  to  pay  the  amount 
due  the  Westlnghonse  Electric  Company  and 
the  debts  due  by  the  defendant,  which  the 
bill  shows  were  due  at  the  time  of  the  ex- 
ecution of  said  contract,  but  the  bill  fails  to 
allege  said  payments  were  made  by  said 
Southern  District  Telegraph  &  Electric  Com- 
pany, or  its  receiver.  (13)  The  bill  shows 
that  the  purpose  of  Oie  Southern  District 
Telegraph  &  Electric  Comjpany,  agreeing  to 
pay  said  moneys  due  by  the  defendant,  was 
to  enable  the  defendant  to  pay  and  satisfy  a 
mortgage  due  by  it  on  its  plant,  held  by  use 
Westinghouse  Electric  Company,  and  the 
debts  pressing  at  the  time,  so  that  it  could 
execute  a  deed  of  trust  on  all  of  its  property 
to  secure  bonds  which  were  to  be  Issued  and 
dellrered  to  said  Southern  District  Telegraph 
&  Electric  Company,  as  required  in  the  con- 
tract, and  ttiat  the  lifting  of  the  mortgage 
held  by  the  Westinghouse  Electric  Company 
on  the  plant  of  the  defendant  was  a  condi- 
tion precedent  to  the  issuance  of  said  bonds, 
and  to  the  delivery  of  them  to  the  Southern 
District  T^egraph  &  Electric  Company,  and 
the  tiUl  falls  to  show  that  this  condltiwi 
precedent  has  been  complied  with.  (14)  The 
bill  presents  Inconsistent  alternative  claims 
for  relief,  tn  that  it  prays  for  the  enforce- 
moit  of  a  lien  in  favor  of  the  plaintifl',  and 
also  for  the  specific  performance  of  a  con- 
tract set  forth  in  an  exhibit  to  the  bill,  ae) 
Tliat  neither  said  bUl  nor  the  exlilbits  there- 
to allege  or  show  when  the  sum  claimed  to 
be  due  by  the  defendant  to  the  Southern 
District  Telegraph  &  Electric  Company  be- 
came due  and  payal>le.  (17)  The  bill  fails  to 
show  that  the  plaintiff  filed  its  claim  or  lien 
in  the  probate  otHce  of  Lauderdale  county, 
claiming  a  lien  on  tlie  property  of  the  de- 
fendant, within  six  months  after  the  in- 
debtedness accrued.  (IS)  The  bill  shows  tliat 
both  the  Southern  District  Telegraph  &  Elec- 
tric Company  and  S.  M.  Hanby,  as  recover 
of  said  company,  filed  in  the  office  of  the 
probate  court  of  Lauderdale  county,  Ala., 
statements  in  writing  claiming  liens  on  the 
proi>erty  of  the  defendant  (19)  Tliat  neither 
said  bill  nor  the  exhibits  thereto  show  when 
the  indebtedness  claimed  against  the  defend- 
ant accrued.  (20)  That  said  bill  and  the  em- 
liibits  thereto  show  that  complainant  lias  no 
lien,  either  as  a  mechanic  or  a  material  man, 
as  provided  by  law.  (21)  That  the  bill  and 
exliibits  show  that  the  account  claimed  to 
be  due  to  complainant  was  due  more  than 
six  months  before  the  filing  in  the  office  of 
the  probate  court  of  Lauderdale  county  the 
claims  and  accounts  preparatory  to  the  en- 
forc«nent  of  the  lien.  (22)  That  the  com- 
plainant has  a  plain,  adequate,  and  complete 
remedy  at  law.  On  the  submission  of  this 
cause  on  the  demurrers  to  the  bill  the  chan- 


cellor sustained  the  sixteenth  and  seven- 
teenth grounds,  and  overruled  all  the  other 
grounds  of  demurrer. 

Emmet  O'Neal,  tor  appellant  Mountdoy 
&  Tomllnson,  for  appellee. 

McCLELLAN,  J.  TbB  appellee,  Hanby, 
as  receiver,  etc,  is  the  complainant  in  the 
piiesent  bill,  <to  which  the  appellant,  t3ie 
Florence  Gas,  Electric  Light  &  Power  Com- 
pany, is  respond^it  The  corporation  of 
which  complainant  is  now  receiver  entered 
into  a  contract  em  July  6,  1880,  with  the  re- 
spondent coi^poraitlon,  to  construct  and  erect, 
com^te,  for  the  latter,  an  electric  light 
plant,  at  Florence,  and  equip  the  same,  with 
specified  machinery,  appliances,  etc.,  for 
lighting  the  town  of  Florence  with  elec- 
tricity. The  contract  contains  a  stipulation 
for  the  erection  of  the  plant  "as  soon  as 
possible."  The  construction  company  also 
undertook,  in  said  contract,  to  pay  an  out- 
standing indebtedness  of  the  Florence  Com- 
pany to  the  Westinghouse  Electric  Company, 
amounting  to  $2,200,  which  was  secured  by 
a  mortgage  on  an  existing  plant  of  the  for- 
mer, "thereby  lifting"  said  mortgage^  which 
existing  plant,  tt  is  fairly  inferable^  was  to 
t>e  incorporated  with,  and  made  use  of  in 
the  cMistructioa  of,  the  new  plant,  and  also 
to  pay  the  current  Indebtedness  of  said  com- 
pany, amounting  to  $2,000.  For  all  this  the 
construction  company  was  to  receive  $26,- 
000,  payable,  at  certain  specified  i«utes  of 
discount  on  face  valuer  in  bonds  of  tlie 
Florence  Company,  wUch  were  to  be  "se- 
cured by  a  mortgage  or  deed  of  trust  on 
the  entire  plant  and  lot,  [on  which  a  power 
house  was  to  be  erected,]  of  suffictooit  face 
value  to  net  the  above  amount,  ($26,000;) 
said  plant  and  lot  to  be  free  of  all  incom- 
brancea"  It  was  further  stipulated  6iat 
the  bonds  should  not  be  issued  to  the  con- 
struction company  in  excess  of  the  work 
done  or  machinery  fumished  by  It,  the  im- 
plication being  that  partial  issues  and  de- 
liveries of  bonds  were  to  be  made  during 
the  progress  of  oonstruotloin.  The  contract 
contains  also  the  following  provlslcms:  "Said 
bonds  to  be  delivered  to  us,  to  be  used  by 
us  as  ooUateral  security  for  six  moniths,  un- 
less sooner  sold;  but  Mther  you  [the  Flor- 
ence Company]  or  ourselves  shall  have  Uie 
privilege  of  selling  said  bonds  at  par.  If 
said  bonds  stiall  not  be  sold  before  the  ex- 
plratioii  of  six  months,  then  we  shall  have 
the  option  of  extending  the  time  for  the  sale 
of  said  bonds  until  they  can  be  sold,  or  of 
taking  them  in  payment  of  the  debt  (tf  $26,- 
000.  If  taken  in  payment  of  the  debt,  you 
are  to  issue  to  us  enough  Itonds  bearing  7 
per  cent  interest  to  net  us,  at  00  cents  on 
the  dollar,  $26,000,  or  you  will  furnish  us 
enough  bonds  bearing  6  per  cent  Interest 
to  net  us  $26,000,  at  85  cents  on  the  dollar." 
It  thus  appears  that,  contrary  to  the  first 
provision  of  the  contract  In  tills  coanecrti(» 


Digitized  by 


Google 


846 


SOUTHERN  BEPORTEB,  Vol.  18. 


(Ala. 


noted  abcrre,  th«  contract  did  not  contem- 
plate, abfsolut^,  that  bonds  should  be  tak«i 
In  payment  of  the  ?2b,000,  but  that  In  the 
first  instance  the  ooastruotlon  oompeny 
tthoald  take  the  bonds  as  collateral,  with 
power  to  sell  and  apply  the  proceeds  to  tbe 
debt  witMn  six  months,  and  that  after  the 
lapse  of  that  time  tiie  construction  company 
was  to  have  the  option  either  to  extend  the 
time  of  sale  Indefinitely,— until  the  bonds 
could  be  sold,— or  to  take  them  In  payment 
of  the  debt  The  bill  avers  that  on  August 
5,  1890,  a  majority  of  the  stocjsholders  of 
said  Southern  District  Telegraph  &  Elec- 
tric Company,  repivsenting  more  than  three- 
fourths  of  the  capital  stock  thereof,  filed  a 
bill  in  the  chancery  court  for  a  dissolution 
of  said  corporation  according  to  law;  and  the 
present  complainant,  npon  special  grounds 
set  out  and  shown  in  said  bill,  was  appoint- 
ed, upon  the  filing  thereof,  receiver  of  all 
the  corporate  property  and  assets  of  said 
company,  and  eimpowered  and  authorized  to 
ooUeot,  by  eait  or  otberwlsei,  all  the  debts 
due  to  said  company,  and  to  complete  all 
the  outstanding  contracts  which  said  com- 
pany had  made  for  the  erection  of  plants, 
etc.,  and  that  on  the  20th  January,  1891, 
upon  a  decree  rendered  In  the  cause,  dis- 
solvhig  said  corporation,  the  complainant's 
receivership,  and  his  powers  thereunder, 
were  continued,  and  he  was  -  further  ap- 
pointed receiver  upon  the  dissolution  of  said 
corporaitlon  as  provided  by  law,  with  all 
the  powers  and  authority  given  him  as  such 
recelTer  by  law.  The  averments  of  the 
bill,  as  to  what  has  been  done  and  offered 
to  be  done  by  Ihie  construction  corporation, 
and  the  complainant,  as  receiver  th«%of,  in 
performance  and  discharge  of  the  c<«tract 
with  the  Florence  Company,  and  as  to  the 
i&tter's  attitude  in  respect  of  the  matter  of 
performance,  aire  contained  in  the  third  par- 
agraiA  thereof,  which  Is  as  follows:  "That 
said  Southem  District  Telegraph  &  Elec- 
tric Company  Immediately  underUxA  and 
proceeded  to  perform  said  work  and  erect 
said  plant;  that  It  had  substantially  com- 
pleted said  work,  and  ^ected  said  plant, 
when  the  same  was  turned  over  to  and  ac- 
cepted by  respondents,  who  are  now  operatr 
Ing  the  same  in  lighting  the  ctty  of  Florence; 
that  after  sobstEuitlally  completing  the  work, 
as  aforesaid,  owing  to  the  stringency  of  the 
money  market,  and  Hs  inability  to  collect 
ks  debts,  said  Southem  District  Tdegraph 
&  Electric  Company  went  Into  Ihe  hands  of 
a  receiver;  that  your  oirator,  the  said  re- 
ceiver, at  ooce  notified  said  Flonence  Gas, 
Electric  Light  &  Power  Company  that  he 
would  go  on  as  he  wos  atithorized  and  em- 
ployed by  the  chancery  court,  and  complete 
said  contract;  that  your  orator  sent  neces- 
sary workmen  to  Plorenoe  to  complete  all 
of  said  work,  and  had  material  shipped  there 
to  complete  the  same,  but  defendants  re- 
fused to  allow  said  work  to  be  proceeded 
with,  dnlming  that  they  had  a  right  to  n»- 


scind  said  contract"  The  bill  furthw  avers 
the  filing  of  verified  statements  of  the  claim 
anddebtofthe  ooostruaUoti  company  against 
the  Florence  Company  for  work  and  labor 
dome  and  materials  fumi^ed  by  the  former 
under  the  contract,  in  the  office  of  the  Judge 
of  iHTObate  of  Iiauderdale  county,  with  a 
view  to  fastening  a  mechanic's  and  material 
man's  lien  on  certain  described  property  ot 
the  latter  company,  and  upon  the  Improve- 
ments thereon,  etc.  Copies  of  these  state- 
ments are  exhibited  to  the  bill,  and  assign- 
ments of  demurrer  numbered  16  and  17, 
which  went  to  their  suffideiicy  nuder  the 
statute,  were  sustained.  No  appeal  Is  taken 
by  cwnplalnant,  and  this  ruling  of  the  chan- 
cellor is  not  presented  for  review,  nor  does 
this  record  present  any  question  ea  to  wheth- 
er the  statements  can  be  amended  In  the 
particular  of  their  adjudged  insufficiency, 
and  we  are  neither  called  upcm  nor  author- 
ized to  decide  whether  they  are  so  amenda- 
ble or  not  What  we  have  quoted  from  the 
biU  is  all  shown  by  it  as  to  the  performance 
of  the  contract  on  the  part  or  In  behalf  of 
the  construction  company,  or  as  to  the  ttme 
wifthln  which  what  was  done  at  all  by  said 
company,  in  work  and  labor  or  In  supplying 
materials,  etc.,  was  performed.  It  does  not 
appear  from  the  blU  whether  the  debts 
which  the  Florence  Company  owed  at  the 
Ume  of  contract  made,  and  wfaldi  thereby 
the  constructloa  company  underto<dc  to  pay, 
namely,  $2,200  to  the  Westlnghoase  Oom- 
pany  and  $2,000  to  other  creditors,  had  been 
paid,  or  not,  by  the  constracUon  OHnpany, 
or  otherwise.  The  leading  prayer  of  the 
bill  is  for  the  enforcement  of  the  debt 
claimed  to  be  due  the  oontftruc^on  com- 
pany, about  $24,000,  as  a  mechanic's  and 
material  man's  Ilea  against  the  Florence 
Company,  and  on  certain  property  of  that 
company.  There  Is  also  an  alternative 
prayer  for  specific  i>erformanoe  of  the  con- 
tract, Uirough  a  decree  compelling  the  de- 
fendant corporation  to  issue  to  ccanptaiaant, 
as  receiver,  etc.,  the  bonds  stipulated  for 
In  the  oonttoot  All  demurrers  to  the  bill, 
except  the  two  referred  to  above,  were  over- 
ruled,  and  from  the  decree  In  that  behalf 
this  appeal  is  prosecuted  by  the  respcmdeot 
company. 

1.  We  may  as  well  say  here  as  dseiwhec« 
that  there  is  no  merit  in  the  oontentlon  itiat 
the  bUl  was  rendered  multifarious  by  the 
addition  of  ttie  prayer  tot  eltemaitive  re- 
lief. 0%e  avermeots  of  the  bill  are  not  du- 
plex. All  of  them  would  have  been  proper. 
In  respect,  at  least,  to  the  rule  against  mul- 
tifariousness, had  there  been  only  one,  and 
either  one,  of  the  special  prayers  we  have 
stated,  and  muMtfarioasness  cEumot  be  pred- 
icated solely  upon  the  variant  prayers  -with 
which  a  bill  may  conclude^  Lyons  t.  Mo- 
Curdy,  90  Ala.  497,  8  South.  Bep.  52. 

2.  The  dissolution  of  the  Soudiem  District 
Telegraph  &  Electric  Corporation,  and  the 
final  appointment  of  complainant  as  recover 
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thereof,  most  be  referred  to  seotion  1683  et 
seq.  of  the  Code.  Tbe  seotion  named  pro- 
rfalea  for  the  filing  In  the  chancery  court  of 
a  petition  by  a  majority  of  the  stookholderav 
owning  three-fonrths  of  the  stook,  setting 
forth  the  names  and  residences  of  all  the 
stoddholders,  eta,  as  nearly  as  practicable 
all  the  property  of  the  corporation,  and  that 
It  Is  the  wish  of  the  petitioners  to  dissolve 
the  corporation.  If  no  other  relief  than  dis- 
aolation  is  sought,  and  only  this  statutory 
petition  is  filed,  the  court  is  without  Juris- 
diction to  grant,  by  interlocutory  or  final 
decree  car  order,  any  relief  beyond  or  other 
than  that  prescribed  by  the  statute;  that  is, 
it  could  only  decree  dlssolutl^  and,  upon 
the  passing  of  that  decree,  appoint  a  receiver 
nnder  and  with  the  power  prescribed  la  sec- 
tion 1686  of  the  Code.  But  It  may  be  that 
fUere  is  necesdty  for  other  relief  than  this. 
It  may  be  that  pending  the  proceeding  for 
dissolution  it  Is  necessary,  on  account  of  the 
misfeasance  or  malfeasance  of  the  directors 
and  officers  of  the  corporation,  for  the  power 
of  the  court  to  be  exercised  to  the  preserva- 
tion of  corporate  property  and  rights  by 
Bodx  Interlocutory  orders  or  process  as  will 
meet  the  neces^ty  and  conserve  the  end  in 
view.  In  such  case,  should  the  stockh<rid- 
«T8  be  forced  to  file  a  bill  for  the  t^nporary 
relief  to  whlcdi  they  are  entitled,  and  at  the 
same  time  Institute  in  the  same  coturt  a  sepa^ 
rate  proceeding  for  the  final  relief  of  disso- 
lution to  which  the  interlocutory  relief  is 
merely  an  incident?  We  think  not.  To  the 
contrary,  we  can  conceive  of  no  reason  why 
the  statutory  petition  may  not  be  incorpo- 
rated with  a  bill  alleging  the  facts  author- 
izing dissolution,  and  the  facts  which  show 
a  necessity  for  the  intervention  of  the  court 
pending  the  proceeding  for  dlssnlutlou,  to 
the  end  that  the  property  of  the  corporation 
may  be  saved  pendente  Ute  for  administra- 
tion by  the  receiver  to  .be  appointed  on  final 
decree  under  the  statute.  Good  pleading— 
indeed,  the  rule  against  multiplicity  of  suits 
—would  seem  to  absolutely  require  that 
Uiese  purposes— the  dissolution  of  the  cor- 
pcM-atlon  and  appointment  of  a  receiver  un- 
der the  statute,  and  the  preservation  of  the 
property  ad  interim  for  Its  final  disposition 
by  the  recover— should  be  sought  and  ao- 
oompllshed  in  one  and  the  same  biU.  The 
present  bUl  contains  averments  which  show 
that  Hie  bill  filed  by  the  stockholders  was  of 
this  character.  That  bill,  it  is  allied,  con- 
tained averments  of  specdal  grounds  for  the 
appointment  of  a  receiver  of  the  corporation 
pending  the  proceeding  under  the  same  biU 
for  a  dissolution  thereof.  Upon  such  a  bUl 
the  chancery  court  bad  Jurisdiction,  aside 
from  statutory  provisions,  of  the  matter  ot 
appointing  a  receiver  pending  final  action  on 
the  prayer  for  dissolution,  and  consequent 
appointment  of  a  receiver  under  the  statute. 
Meyer  v.  Jcdmston,  53  Ala.  237.  And  if  the 
appointment  was  merely  Irregular  and  er- 
roneous- U  could  not  have  been  void  in  this 


state  of  case-4t8'  validity  cannot  be  ques- 
tioned by  the  present  respondent  In  this 
purely  collateral  proceeding.  Comer  v.  Bray, 
83  Ala.  217,  3  South.  Rep.  564.  The  assign- 
ments of  demurrer  which  sought  to  impeach 
the  original  appointment  of  complainant  to 
be  receiver  of  the  Southern  District  Tele- 
graph &  Mectrlo  Company  were  properly 
overruled.  As  to  the  entire  regularity  of  the 
second  appointment— that  made  upon  final 
decree  of  dissolution— the  averments  of  the 
present  bill  leave  room  for  doubt 

8.  The  first  appointmoit,  that  made  "on 
special  grounds"  uinm  the  filing  of  the  bill 
for  ad  Interim  reUef  and  diasoluticm,  was 
referable  to  the  general  Jurisdiction  of  courts 
of  (dtanceiy  to  appoint  receivers  pendente 
Ute;  and  in  thk  exercise  of  this  jurisdiction 
It  was  clearly  within  the  competency  of  the 
court,  not  only  to  empower  the  receiver  to 
execute  and  perform  existing  contracts  of 
the  corporatloa,  but  ev&i  to  enter  Into  and 
cany  out  new  contrsjcts  in  behalf  of  the 
company.  Beach,  Bee.  t  284;  20  Amer.  & 
Eng.  Enc.  Law,  p.  154. 

4.  A  somewhat  more  difficult  question  arises 
as  to  the  power  of  a  receiver  appointed  un- 
der section  1686  of  the  Code— the  power  of 
this  receiver  under  his  final  appointment  <Mt 
decree  of  dissolution- to  carry  out  and  per- 
form existing  contracts  of  the  corporation. 
By  that  section  the  powers  which  may  be  in- 
vested In  a  receiver  are  to  take  possession 
and  control  of  all  the  property  and  assets  of 
the  corporation;  to  collect,  by  suit  or  other- 
wise, all  the  debts  due  thereto,  sell  its  prop- 
erty, and  make  conveyances  thereof;  and  to 
proceed,  without  suit,  to  sell  any  or  all  of 
the  debts  and  assets  of  the  corporation  at 
public  sale,  for  cash,  or  on  such  terms  as, 
In  his  judgment,  the  interest  of  the  parties 
u>ay  require.  These  statutory  provisions 
mark  the  limits  of  the  court's  competency 
to  ooater  powers  on  the  recover  of  a  dis- 
solved corporation.  But  these  powers,  when 
conferred  by  the  decree,  Involve  and  carry 
with  them  such  power  as  may  be  implied 
from  the  general  object  and  spirit  of  th<i 
statute,  or  sa  are  incidental  to  the  authority 
expressly  given.  Beach,  Bee.  I  434;  Runyon 
V.  Bank,  4  N.  3.  Eq.  480;  Bmbree  v.  Sliideler, 
36  Ind.  42d.  In  the  case  at  bar  the  receiver 
asserts  the  power  and  authority  to  perform 
and  discharge  the  obligatlcns  resting  on  the 
corporation  by  the  terms  of  a  contract  of 
force  at  the  time  its  corporate  entity  was  de- 
stroyed by  the  decree  of  dissolution.  That 
power  Is  not  expressly  given  In  the  statute, 
nor  is  the  court  thereby  expressly  authorized 
to  confer  it  on  the  receiver.  Can  it  be  im- 
plied from  the  general' object  and  spirit  of 
the  statute,  or  as  an  incident  to  the  powers 
which  are  expressly  conferred  or  allowed  to 
be  conferred  on  the  recover?  We  need  not 
respond  to  this  inquiry  In  the  precise  form 
in  which  it  Is  put  The  facts  of  the  present 
case  do  not  require  it  These  are,  as  has 
been   indicated,  that  the  construction  corn- 
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pany  bad  entered  Into  a  contract  to  erect  a 
plant  for  the  Florence  Company  for  $20,000, 
and  had  substantially,  in  the  sense  of  nearly, 
completed  the  erection  thereof,  when  the 
dissolution  was  had,  but  no  part  of  the 
agnreed  price  therefor  had  been  paid.  Upon 
dissolution  it  was  necessary  to  the  collection 
of  this  claim  against  the  Florence  Company 
that  the  contract  to  erect  and  construct  the 
plant  should  be  fully  executed,  and  the  plant 
completed,  or  to  show  that  an  offer  so  to  do 
had  been  made  In  good  faith,  and  declined. 
Very  clearly,  in  equity  and  good  conscience, 
especially  when  reference  Is  had  to  the  fact 
that  the  Florence  Company  had  accepted 
the  plant  so  far  as  erected,  and  it  was  being 
made  to  subserve  the  purposes  of  its  erec- 
tion, there  was  a  debt,  in  some  &mdunt,  owing 
to  the  dissolved  corporation.  This  debt  the 
receiver  was  empowered  to  collect  by  suit  or 
otherwise.  The  performance  or  offer  to  per- 
form in  full  the  contract,  which  had  already 
been  nearly  completed,  was  a  condition  pre- 
cedent to  a  demand  for  the  payment  of  this 
debt  in  full.  Without  It  the  debt  could  not 
be  collected.  Without  It  the  receiver  coul^ 
not  execute  the  power  which  the  law  and 
the  decree  expressly  gave  him,  and  discharge 
the  duty  resting  on  him.  The  performance 
of  the  unexecuted  part  of  the  contract,  or  a 
readiness  and  offer  to  perform,  was  clearly 
within  the  object  and  q^lrlt  of  the  statute, 
and  Incidental  to  the  power  which  is  thereby 
expressly  vested  in  the  receiver.  While  not 
deciding  that  a  receiver,  under  this  statute, 
has  authority  to  perform  all  existing  con- 
tracts of  the  corporation,  we  hold  that  the 
complainant  was  empowered  to  complete  the 
execution  of  the  contract  with  the  Florence 
Company,  such  execution  being  necessary  to 
the  dlschaige  of  the  duties  and  powers  which 
were  expressly  imposed  and  conferred  on 
him,  and  that  his  offer  so  to  do,  and  the  dec- 
lination thereof,  mnst  be  accorded  the  same 
effect  in  this  case  as  had  there  been  no  dls> 
solution,  and  the  offer  had  been  made  by  the 
construction  corporation  itself.  Walt,  F.  8. 
InsoL  Corp.  |  214;  Pood  v.  Oo<Ae,  45  Conn. 
130. 

5.  The  stlpnlatlon  In  the  contract  for  the 
completion  of  the  woife  contracted  for  "as 
soon  as  possible''  Is  to  be  construed  to  re- 
quire the  erection  and  construction  of  the 
plant  complete  within  a  reasonable  time,  or 
within  such  time  as  was  reasonably  neces- 
sary, under  the  circumstances,  to  do  what 
the  contract  required  to  be  dona  1  Amer. 
&  Eng.  Bnc.  Law,  p.  TU,  note  1,  and  au- 
thorities there  cited.  As  we  have  seen,  the 
bill  avers  that  the  construction  company,  Im- 
mediately on  the  making  of  the  contract, 
undertook  and  proceeded  to  perform  the 
work  and  to  erect  the  plant  contracted  for; 
that  It  had  substantially  completed  said  work 
aud  erected  said  plant  when  the  same  was 
tamed  over  to,  and  accepted  by,  the  Flor- 
ence Company;  and  that  said  company,  at 
the  time  of  filing  the  Mil,  was  operating  the 


same  In  lighting  the  dty  of  Florence,  thtu 
subserving  the  purposes  of  Its  erection.  The 
bill  further  shows,  however,  that  the  plant 
was  not  entirely  completed  according  to  tbo 
specifications  of  the  contract,  but  that  com- 
plainant was  ready  and  willing,  and  bad 
offered,  to  complete  It.  It  cannot  be  affirmed, 
on  this  state  of  avoment,  that  the  bill  shows 
that  there  was  any  violation  of  the  compact 
in  respect  of  the  time  in  which  the  work 
that  was  done  was  In  fact  performed;  and, 
even  if  there  had  been  unreasonable  delay 
on  the  part  of  the  construction  company  In 
that  regard,  the  fault  was  condoned,  and  any 
right  the  Florence  Company  might  otherwise 
have  had  to  rescind  the  contract  was  waived 
and  lost  by  Its  acceptance  of  the  work  done, 
and  of  the  plant.  In  Its  then  approximate 
completed  condition,  and  devoting  the  same 
to  the  objects  of  Its  erection.  T^ils,  we  think, 
gave  the  construction  company  a  claim  for 
the  value  of  work  and  labor  done  and  mate- 
rials supplied  prior  to,  and  up  to  the  time  of, 
the  acceptance;  and  whatever  damage  the 
Florence  Company  sustained  from  a  subse- 
quent unreasonable  delay  on  the  part  of  the 
construction  company  or  this  complainant 
to  fully  perform  the  then  unexecuted  parts 
of  the  contract  is,  at  miost,  matter  for  re- 
coupment. And  this  conclusion  is  aided.  In 
this  Instance,  by  reference  to  that  provision 
of  the  contract  which  clearly  contemplates 
that  payments  were  to  be  made  to  the  con- 
struction company  from  time  to  time  as  the 
work  progressed. 

6.  It  is  to  be  conceded  that  the  bill  contains 
no  averment  that  the  debts  due  from  the 
Florence  Company  to  third  parties,  which 
were  to  be  paid  by  the  construction  compa- 
ny, had  been  paid,  and  no  averment  of  an 
offer,  or  even  a  readiness  or  willingness,  to 
pay  the  same.  It  may  be  taken,  therefore, 
as  showing  a  violation  of  the  contract,  in 
this  respect,  by  the  construction  company. 
What  Is  the  effect  of  this  Infraction  upon 
the  relief  sought?  It  Is,  In  our  opinion,  fatal 
to  the  prayer  for  specific  performance.  The 
bonds  which  the  contract  stipulates  for, 
and  which  the  prayer  for  spedflc  perform.- 
ance  would  involve  the  issuance  of,  were  to 
be  secured  by  a  mortgage  or  deed  of  trust 
on  the  property  of  the  Florence  Company, 
which  property  was  to  be  free  from  all  In- 
cumbrances. The  debt  due  the  Westinghouse 
Company  was  secured  by  a  mortgage  on 
this  property,  or  a  part  of  It  Until  this  debt 
was  paid,  and  this  mortgage  "thereby  lifted," 
the  Florence  Company  could  not,  even  bad 
It  desired  so  to  do,  have  issued  the  bonds 
stipulated  for,  because  the  property  which 
was  to  be  pledged  to  secure  them  was  in- 
cumbered, and  this  Incumbrance  was  the  re- 
sult of  the  fault  and  failure  of  the  construc- 
tion company  to  pay  off  the  Westinghouse 
mortgage,  as  it  had  agreed  to  do.  The  prayer 
for  spedflc  performance,  therefore,  In  effect, 
invokes  the  Jurisdiction  of  chancery  to  com- 
pel the  defendant  to  do  an  act  which  the 
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failure  of  the  construction  company  to  per- 
form Its  contract  has  left  Impossible  of  per- 
formance. There  can  be  no  equity  In  such 
a  demand. 

7.  This  consideration,  however,  has  no  ap- 
plication In  respect  of  the  prayer  of  the  bill 
looking  to  the  enforcement  of  complainant's 
dalm  for  work  done  and  materials  furnished, 
etc.,  as  a  lien  on  the  property  of  the  defend- 
ant corporation.  The  part  performance 
averred  in  the  biU,  and  defendant's  accept- 
ance thereof,  suffice  to  entitle  complainant 
to  recover  for  the  work  and  labor  done  and 
materials  famished,  even  If  it  be  conceded 
that  the  contract  was  not  originally  severa- 
ble, and  that  but  for  such  acceptance  com- 
plainant could  have  recovered  nothing  ex- 
cept upon  full  performance  of  the  entire 
contract,  or  a  part  performance,  with  a  read- 
iness and  ofFer  to  perform  In  full  seasonably 
made,  and  declined  by  the  defendant.  This 
apon  the  principle  that  "it  one  party,  with- 
out the  fault  of  the  other,  fails  to  perform 
his  side  of  the  contract  In  such  manner  as 
to  enable  him  to  sue  upon  It,  still.  If  the 
other  party  have  derived  a  benefit  from  the 
part  performance,  it  would  be  unjust  to  al- 
low him  to  retain  that  without  paying  any- 
thing. The  law,  therefore,  generally  im- 
plies a  promise  to  pay  what  it  Is  reasonably 
worth."  3  Amer.  &  Eng.  Enc.  Law,  pp. 
930-922;  Hayward  v.  Leonard,  7  Pick.  181; 
Klrkland  t.  Oates,  25  Ala.  465;  Merri weather 
V.  Taylor,  15  Ala.  735;  Bell  v.  Teague,  85 
Ala.  211,  3  South.  Rep.  861. 

8.  On  this  theory— that  partial  performance 
hy  the  construction  company,  and  the  ac- 
ceptance of  the  plant  so  partlaUy  completed, 
and  the  use  thereof  by  the  Florence  Com- 
pany, raises  up  an  Implied  contract  on  the 
part  of  the  latter  to  pay  for  the  work  done 
and  the  materials  furnished— the  complainant 
Is  entitled  to  a  money  recovery,  even  If  It 
be  assumed  that  the  original  contract  pro- 
vided for  payment  In  bonds  only,  against 
the  defendant;  and  as  an  Incident  of  the 
transaction  Involving  the  facts  alleged  In  the 
bill,  an  Inchoate  lien  attached  to  such  of  de- 
fendant's property  as  comes  within  statu- 
tory tenoB  in  favor  of  the  complainant,  which, 
if  perfected  as  provided  by  law,  may  be 
enforced  by  bill  in  chancery.    Ciode,  {  8040. 

9.  If  it  were  necessary  to  go  Into  the  ques- 
tion at  aU  on  this  appeal,  we  should  be  in- 
clined to  hold  that  the  primary  obligation  of 
the  defendant,  under  the  express  contract, 
was  to  pay  the  construction  company  |26,000 
in  money;  that  the  bonds  were  in  the  first 
instance  to  be  Issued  to  the  latter  company 
only  as  collateral  security  for  the  payment 
at  this  mon^,  or  as  a  means  of  raising  the 
money  for  application  to  the  debt;  that 
whether  tbey  should  ever  be  taken  in  pay- 
moit  depended  npon  an  election  on  the  part 
of  the  constmction  company  so  to  do;  and 
that,  so  far  from  such  election  having  been 
made,  the  present  bill,  and  its  leading  pur- 
pose to  enforce  a  money  claim  by  subject- 


ing property  to  its  satisfaction,  may  be  con- 
sidered an  efficacious  and  binding  election- 
conditioned  only  on  complainant's  right  to 
make  It  (a  right  which,  as  has  been  Indi- 
cated, we  should  hold  he  had)— on  the  part 
or  in  behaU  of  the  constmction  company 
not  to  accept  the  bonds  In  payment  at  all 

10.  The  contract  Involved  here  was  entered 
into,  the  woik  and  materials  for  which  a  lien 
Is  sought  to  be  enforced  were  done  and  sup- 
plied, the  lien  therefor  attached  and  was 
perfected,  If  perfected  at  all,  and  the  pres- 
ent bill  to  enforce  the  lien  was  filed  prior 
to  the  act  of  February  12,  1891,  providing 
for  mechanics'  and  material  men's  liens,  and 
repealing  certain  sections  of  the  Code  of 
1886.  Acts  1890-91,  p.  578.  The  right  now 
asserted  Is  not  affected  by  that  act  If  it 
existed  at  all,  it  was  then  a  vested  right, 
which  a  repeal  of  the  statute  could  not  de- 
stroy or  Impair,  and  which  It  would  not  be 
held  to  impair.  If  that  were  within  legisla- 
tive competency,  in  the  absence  of  an  Indi- 
cation of  a  legislative  purpose  to  give  It  re- 
trospective operation;  and  It  Is  now  to  be 
worked  out  and  effectuated  under  the  laws 
In  force  when  the  suit  was  commenced. 

11.  It  is  to  be  assumed,  in  the  absence  of 
any  averment  to  the  contrary,  that  the  con- 
struction company  was  authorized  by  Its 
charter  to  enter  Into  and  perform  the  con- 
tract involved  In  this  case. 

What  we  have  said  will  suffice  to  Indi- 
cate the  grounds  of  our  conclusion  that  the 
decree  overruling  the  several  demurrers  to 
the  bill.  Insisted  on  In  argument,  is  free  from 
«ior.    Affirmed. 


(M  iflo.  SI) 
t.UWI8,  Sheriff,  et  al.  v.  WHITB. 
(Supreme   Conrt   of   MississippL     Oct    Term, 
1891.) 

H0UB8TKA.D  IN  PbOFERTT  IK  COMMON— RlOHTS  OF 

Cbeditobs  and  Cotbnants. 

1.  In  a  contest  between  a  cotenont.  In 
possession  of  the  common  property,  and  his 
creditors,  the  consent  of  the  cotenants  to  his 
occapancy  is  not  essential  to  the  molntenauctt 
of  a  homestead  in  it 

2.  A  claim  by  a  tenant  in  common  to  a 
homestead  in  the  common  property  should  be 
regulated  In  extent  and  valne,  as  in  every 
other  case,  and  whatever  estate  the  debtor 
has  in  the  property,  outside  the  part  claimed 
as  a  homestead,  may  be  seized  and  sold;  and, 
in  a  contest  between  the  debtor  and  his  cred- 
itors, wliatever  estate  the  cotenants  have  in 
the  part  claimed  as  a  homestead  by  the  debtor 
remains  nnaffected,  as  between  him  and  them, 
by  the  allowance  of  a  homestead  In  the  com- 
mon properly. 

Appeal  from  (dumceiy  court  Wilkinson 
county;  Claude  PIntard,  Chancellor. 

BUI  by  W.  N.  White  agahist  F.  D.  Lewis,, 
as  sheriff,  and  others,  to  restrain  the  sale 
of  land  under  an  execution.  A  decree  was 
entered,  awarding  complainant  a  perpetual 
injunction,  and  defendants  appeaL  Re- 
versed. 

On  June  15,  1881,  F.  D.  Lewis,  as  sheriff, 
levied  executions,  founded  on  Judgments  tn 
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favor  of  Ills  codefendants,  against  W.  N. 
WUte,  upon  the  interest  of  said  White  in  a 
certain  tract  of  land.  The  lands  were  ad- 
vertised for  sale,  and  on  the  9th  day  of 
July,  1891,  appellee  filed  the  bill  in  this  case, 
and  was  granted  an  injunction  restraining 
the  sale  of  the  land.  Tbe  bill  recites  that 
the  complainant  is  the  owner  in  fee  of  an 
undivided  one-sixth  interest  la  a  tract  of 
land  containing  about  336  acres,  and  in  an- 
other tract  containing  about  385  acres;  that 
said  lands  belonged  to  his  mother  before  her 
death;  that  they  are  now  owned  by  him  and 
her  other  heirs  as  tenants  in  common;  that 
complainant  is  a  married  man,  a  householder, 
the  head  of  a  family,  and  a  citizen  of  the 
state,  and  that  he  resided  upon  said  land, 
with  the  consent  of  his  cotenants,  except  the 
heirs  of  his  deceased  brother,  who  are 
minors;  that  his  one-sixth  interest  In  all  the 
lands  is  less  than  160  acres,  the  numlier  of 
acres  he  is  entitled  to  under  the  ^cemptlon 
laws  now  in  ezlstcnce;  that  partition  would 
have  been  made  but  for  the  minority  of 
some  of  the  cotenants.  The  bill  further  re- 
cites that  the  sheriff  is  about  to  sell  oom- 
plainant's  interest  in  said  lands.  The  de- 
fendants demurred  to  the  biU.  Demurrer 
was  overruled,  and  complainant  had  a  final 
decree  awarding  a  perpetual  injunction,  and 
defendants  appealed. 

D.  C.  Bramlett,  for  appellants.  J.  H.  Jones 
and  H.  S.  Van  Eaton,  for  appellee. 

WOODS,  J.  It  has  several  times  been  said 
by  this  court,  in  general  terms,  that  a  ten- 
ant in  common  may  Trmtntnin  his  (dalm  to 
his  homestead  exemption  in  the  common  es- 
tate. The  requirements  of  the  litigation  pre- 
sented in  this  cause  danand  of  ua  a  fuller 
and  more  particular  annunciation  of  the  law 
governing  cases  of  claims  of  homestead  ex- 
emptions by  one  of  the  tenants  In  common 
in  the  undivided  property. 

1.  The  execution  creditor  has  no  concern 
with  the  title  of  the  tenant  in  common  whose 
estate  he  is  seeking  to  subject  to  his  demand. 
If  the  debtor  has  good  title  to  an  undivided 
interest  in  the  common  property,  and  has, 
united  with  title,  actual  occupancy,  the  cred- 
itor cannot  assail  the  homestead  rights  of 
the  exemptionlst  If  the  debtor  lias  no  good 
title,  the  creditor  cannot  be  heard  to  com- 
plahi  that  he  is  not  allowed  to  sell  that  of 
which,  confessedly,  his  debtor  is  not  owner. 
The  question  of  the  tiUe  of  the  tenant  In 
common  to  tlie  exempt  homestead  is  not 
involved.  Whether  he  has  or  has  not  title 
cannot  aiTect  the  rights  of  the  tenant  In  com- 
mon claiming  his  homestead  in  the  common 
property. 

2.  The  consent  of  the  cotenants  to  the  oo- 
cupan<7  of  the  homestead  claimed  is  not 
essential  to  the  successful  maintenance  of 
the  homestead  exemption  in  a  contest  with 
creditors  of  the  homestead  exemptionlst 
The  debtor  Is  found  in  the  occupancy  of  the 


common  property,  and  asserting  claim  to  his 
homestead  exemption  in  a  part  of  it.  If  he 
has  or  has  not  the  consent  of  his  cotenants, 
the  creditor  cannot  complain.  The  want  of 
title,  or  the  want  of  consent  by  cotenants 
to  occnpajM^,  in  no  way  possible  can  afCect 
the  rights  of  the  creditor  seeking  to  subject 
the  debtor's  property  to  his  demand.  The 
remark  in  McGrath  v.  Sinclair,  55  Miss.  89, 
that  "perhaps  the  better  rule  is  •  •  • 
that  the  homestead  may  t)e  acquired  in  the 
common  property,  with  the  consent  of  the 
cotenant,  which  will  be  good  against  all  other 
persons,"  contains  an  intimation  whi<di  U 
imsound;  and  this  unsound  tatimatlon  is  per- 
fectly refuted  in  the  reasoning  of  the  court 
which  immediately  follows  it  Said  the  court 
in  that  case:  "It  Is  the  occupancy  as  a  resi- 
dence which  the  statute  bad  in  view,  and  in- 
tended to  protect,  rather  than  the  title  by 
which  he  held.  The  substance  thereof  is 
that  the  creditors  sliaU  not  break  up  the 
home  and  residence  by  a  sale  of  such  title  as 
the  debtor  had.  If  the  debtor  refers  liis  pos- 
session to  a  tenancy  in  common  with  an- 
other, and  enjoys  the  occupancy  in  that  right, 
it  is  no  reason  that  he  should  lose  his  home 
because,  as  against  his  c-otemmt,  he  Ims  not 
an  exclusive  right,  and  could  be  compelled 
to  make  paiHtloiL  These  are  matters  be- 
tween himself  and  his  cotenant" 

3.  The  claim  to  the  homestead  exemptlcm 
in  property  in  common  is  to  l>e  regulated 
and  bounded,  in  extent  and  value,  Just  as 
in  every  other  case.  The  debtor  may  claim 
and  h<dd,  and  have  spared  to  him,  a  home- 
stead- not  exceeding  in  quantity  160  acres  in 
the  land  occupied  by  him,  and  in  value  not 
exceeding  $2,000.  If  the  dalm  set  np  shaA 
appear  to  the  creditor  excessive  in  quantity 
or  value,  by  proper  proceedings  he  may  have 
such  excess,  if  shown  to  exist,  subjected  to 
payment  of  his  debt  The  t«iant  in  oomr 
mon,  who  claims  his  homestead  exemption 
in  the  estate  in  common,  has  no  floating  dalm 
to  exemption  in  the  entire  estate,  as  must 
be  seen  from  what  has  been  already  said  by 
us.  He  is  to  be  protected  in  his  occupanoy 
of  the  homestead  of  proper  quantity  and 
value,  but  no  further.  Whatever  Interest  he 
may  have  in  the  r«nalnder  of  the  commrai 
property  is  salable  in  satisfaction  of  demands 
of  creditors,  in  proper  cases.  What  this  nn- 
dlvided  interest  in  the  remainder  of  tbe 
common  estate  may  be,  or  may  prove  to  be 
worth,  is  a  matter  of  no  oono^n  in  the  ex- 
amination of  the  subject  now  being  con- 
sidered; and  so  what  the  real  Interest  of  fha 
debtor  in  the  homestead  exemption  allowed 
him  may  now  be  worth,  or  whether  It  may 
hereafter  prove  valueless,  comparatively,  on 
IKirtition  with  the  cotenants,  are  questions 
not  invcdved.  Whatever  estate  the  debtor 
has  in  the  common  property,  outside  of  that 
part  claimed  as  a  homestead,  may  be  a^zed 
and  sold;  and,  whatever  estate  the  cotenants 
have  in  the  part  claimed  as  a  hcnnestead  by 
the  debtor,  th^  tenant  In  common,  remains 
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unaffected,  as  between  him  and  them,  by  the 
recognitioa  and  allowance  of  his  homestead 
in  the  common  property,  in  the  contest  be-' 
tween  him  and  his  execution  creditor. 

The  decree  of  the  court  below  most  be 
reversed,  because  by  it  the  appellee  had 
greater  relief  afforded  than  he  was  entitled 
to  ask.  or  receive.  The  injmiction  should  be 
made  perpetual,  in  so  far  as  a  homestead 
not  excessive  In  quantity  or  value  may  be 
claimed,  and  it  should  be  dissolved  as  to  the 
residue  of  the  lands  embraced  In  the  bill  of 
complaint  In  order,  therefore,  that  the  nec- 
essary further  proceedings  may  be  had  to 
meet  the  views  herein  announced,  the  decree 
wQl  be  reversed,  the  cause  remanded,  and 
leave  given  appellants  to  answer,  if  they 
Shan  desire  to  do  so,  within  30  days  after 
mandate  filed  in  the  conrt  below. 


(«  Hlia.   IM) 

WILSON  et  al.  v.  ZOOK. 

(Supreme  Court   of  MlBsissippL     April   Term, 

1892.) 

CiOHTHnjANCB— EviDESOB— EXCBPTION  TO  IN- 
STRUCTIOHS. 

1.  A  continnance  asked  because  of  the  ab- 
sence of  a  book  left  with  a  certain  person  is 
properly  refased  wbere  such  per.  on  testifies  to 
having  searched  for  the  book  without  effect, 
and  to  the  finding  only  of  another  book,  not 
derired,  and  where,  for  aught  tliat  appears,  a 
gnbpoena  duces  tecum  to  such  person,  or  in- 
quiry in  otlier  directions,  also  would  have  been 
unavailing. 

2.  A  party  who  has  asked  and  obtained  an 
instruction  announcing  a  certain  rule  cannot 
assign  for  error  an  instruction  for  the  opposite 
party,  announcing  a  similar  rule. 

Appeal  from  circuit  court,  De  Soto  county; 
JTames  T.  Fant,  Judge. 

Suit  by  W.  T.  Zook  against  John  D., 
George,  and  Marlin  Wilson,  as  partners  In 
trade  nnder  the  firm  name  of  Wilson  Bros., 
<m  an  open  account  The  defendants  Gteorge 
and  MarUn  Wilson  pleaded  the  g»ieral  issue, 
and  gave  notice  by  special  plea  that  they 
would  prove  that  no  partnership  existed  t>e- 
them  and  John  D.  Wilson.  They  also  filed 
an  affidavit  doiying  the  cotrectness  of  the 
acooont  Defendants  made  application  for 
a  continuance  on  account  of  the  absence  of 
the  account  book  showing  the  transaction 
sued  on.  The  case  was  discontinued  as  to 
John  D.  Wilson.  The  application  for  contin- 
uance was  overruled.  There  were  verdict  and 
Judgment  against  George  and  Marlin  Wilson, 
and  they  appeal    Affirmed. 

Morgan  &  Buchanan,  for  appellants. 
Powel  &  Fowel,  for  appellee. 

COOPER,  J.  The  application  for  a  con- 
tinuance by  the  defendants  was  properly  re- 
fused. The  book  desired  by  the  defendants 
to  be  used  In  evidence,  and  because  of  the 
absence  of  which  the  continuance  was  asked, 
was  last  in  possession  of  John  D.  Wilson, 
who,  on  leaving  the  state,  left  it,  as  he  thinks. 
In  his  room  at  Mrs.  Jones'.   Mrs.  Jones  was 


introduced  as  a  witness  on  the  hearing  of 
the  application,  and  stated  that  she  had 
made  search  for  it,  and  it  could  not  be 
found.  One  book  was  found  by  her  after 
Wilson  left  the  state,  which  was  delivered 
to  one  McNeely,  but  it  was  not  the  book  the 
defendants  desired  to  have.  A  subpoena  du- 
ces tecum  to  McNeely  or  to  Mrs.  Jones  would 
have  been  unavailing,  since  It  does  not  ap- 
pear that  either  of  them  had  the  book,  and 
it  was  not  suggested  that  inquiry  in  any  oth- 
er direction  would  discover  it 

We  cannot  affirm  that  the  verdict  of  the 
Jury  l8  for  too  large  a  sum.  The  account 
sued  on  shows  a  balance  due  the  plaintiff  of 
$480.21,  and  the  plaintiff  tesOfied  that  it  was 
made  up  and  delivered  to  him  by  an  employe 
of  the  defendants,  by  direction  of  John  D. 
Wilson.  He  further  stated  that  all  the  items 
credited  to  him  thereon  prior  to  June  20, 
1888,  were  correct  to  his  personal  knowl- 
edge. If  all  credits  claimed  by  the  plaintiff 
after  that  date  were  disallowed  by  the  Jury, 
the  amount  remaining  due  to  him  on  the 
f&ce  of  the  account  with  interest  thereon  to 
the  date  of  the  Judgment  was  In  excess  of 
the  sum  awarded  him  by  the  verdict 

The  principal  error  assigned  by  the  defend- 
ants is  as  to  the  instructions  given  by  the 
court  for  the  plaintiff.  The  real  controversy  b«- 
tween  the  parties  was  upon  the  question 
whether  the  appellants  were  members  of 
the  firm  of  Wilson  Bros.,  or,  If  they  w«e 
not,  were,  nevertheless,  liable  to  the  plain- 
tiff by  reason  of  having  permitted  John  D. 
Wilson  to  hold  them  out  as  such  for  the  pur- 
pose of  giving  credit  to  the  firm.  There  was 
evidence  offered  by  the  plaintiff  tending  to 
prove  that  appellants  were,  in  fact  members 
of  the  firm,  and  also  evidence  tending  to 
prove  that  if.  In  fact  they  were  not  part- 
ners In  the  firm,  they  had  permitted  John  D. 
Wilson  to  hold  them  out  as  such.  For  the 
defendants  there  was  evidence  tending  to  dis- 
prove these  facts.  The  plaintiff  admitted 
that  he  did  not  know  that  appellants  were, 
in  fact,  members  of  the  firm,  or  had  been  so 
held  out  by  John  D.  Wilson,  and  that  he 
gave  no  credit  to  the  firm  on  account  <rf 
their  supposed  membership.  At  the  instance 
of  the  plaintiff,  the  court  instructed  the  Jury 
that  "a  man  may  become  liable  to  the  debts 
contracted  In  the  name  of  the  firm,  although. 
In  point  of  fact,  he  was  not  a  member  of 
the  firm,  and  no  such  firm  existed.  If  a  man 
knows  that  another  is  using  his  name  tn  a 
firm  as  a  basis  of  credit  and  he  permits  him 
to  use  It  to  help  along  the  party,  then  the 
party  so  permitting  his  name  to  be  used  be- 
comes liable  for  the  debts  of  the  firm."  The 
appellants  contend  that  this  instruction  is 
not  correct  and  that  a  party  permitting  his 
name  to  be  used  in  a  firm  of  which  he  is 
not  a  member  is  liable  only  to  those  who 
extend  credit  to  the  firm  on  the  faith  of  the 
meml>ership  of  such  person.  We  cannot  dis- 
tinguish the  rule  announced  In  this  instruc- 
tion from  that  announced  in  the  concluding 
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paragrapb  of  the  fourth  instnictlon  asked  and 
secured  by  the  defendant.  By  the  fourth  In- 
struction the  Jury  was  told  that,  If  It  was  sat- 
isfied from  the  evidence  that  appellants  were 
not,  In  fact,  members  of  the  firm  of  Wilson 
Bros.,  the  verdict  should  be  for  them,  "unless 
they  are  satisfied  by  a  preponderance  of  the 
evidence  that  the  plaintiff  was  Induced  to 
make  the  contract,  and  to  do  the  work  on 
which  he  sues  hi  this  cause,  by  reason  of 
such  representation  by  said  defendants,  or 
that  the  names  of  George  and  Marlin  Wil- 
son were  used  by  J.  D.  Wilson  in  the  firm 
name  of  Wilson  Bros,  by  their  knowledge 
and  consent,  and  In  the  interest  of  said  firm 
of  Wilson  Bros.,  in  which  event  defendants 
would  be  liable  to  plaintiff  for  the  debt  sued 
on."  The  appellants  cannot  assign  for  error 
the  action  of  the  court  in  giving  an  errone- 
ous Instruction  for  the  plaintiff,  when  they 
themselves  prayed  and  received  the  same  as 
announcing  the  law  by  which  the  Juiy  should 
be  guided.  Insurance  Ck>.  v.-  Van  Os,  63 
Miss.  431.    Afilrmed. 

(69  Mln.  6W) 

STATE  ex  rel.  ADAMS,  State  Revenue 

Agent,  V.  THIBODEAUX. 

(Supreme  Court  of  Mississippi.     April  Term, 

1892.) 
IsTOXiCATiNO  Liquors  —  (3oi.i.botion  ov  Taxbs — 
Action  by  Kbvbnub  Agent. 
Code  1880,  §  1109,  provides  that  mer- 
chants who  sell  or  give  awaf  intoxicating  liq- 
uors in  less  quantities  than  one  pint  shall  pay 
tbe  regular  retail  tax,  which  the  sheriff  shall 
assess  and  collect.  Held,  that  though  Act  Feb. 
24,  ]ii91,  makes  privilege  taxes  due  by  liquor 
dealers  debts  for  which  an  action  wiU  lie  by 
the  state  revenue  agent,  the  latter  cannot  re- 
cover, from  a  merchant  who  sold  liquor  prior 
to  its  passage,  the  tax  which  was  not  collect- 
ed, since,  under  section  1109,  assessment  by 
the  sheriff  was  essential  to  liability,  and  he 
alone  could  collect 

Appeal  from  circuit  court,  Yazoo  county; 
J.  B.  Chrlsman,  Judge. 

Action  by  the  state,  at  the  relation  of  Wirt 
Adams,  the  state  revenue  agent,  against  J.  L. 
Thibodeaux,  to  recover  a  privilege  tax.  Judg- 
ment for  plaintiff,  and  defendant  appeala 
Reversed. 

In  1888  and  1889,  and  prior  thereto,  J.  L. 
Thibodeaux  was  a  merchant  residing  in  War- 
ren county,  and  dealing  In  dry  goods,  gro- 
ceries, etc.  He  had  been  at  one  time  a  retail 
dealer  in  vinous  and  spirituous  liquors,  but, 
having  failed  to  renew  his  license  at  the  date 
of  its  expiration,  he  continued  to  seU  intox- 
icating liquors.  In  less  quantities  than  one 
gallon,  without  license,  from  June,  1888,  to 
April  1, 1889.  On  December  7, 1891,  the  state 
revenue  agent  instituted  suit  against  Ttilbo- 
deaux.  In  the  circuit  court  of  Yazoo  county. 
A  demturer  to  the  declaration  was  overruled, 
and  a  plea  of  res  Judicata  was  disallowed. 
The  revenue  agent  averred  in  his  declaration 
that  the  sheriff  and  tax  collector  had  full 
knowledge  and  notice  of  the  fact  that  said 
Thibodeaux  was  selling  at  retail  said  liquors. 


without  license,  and  willfully  and  loiowingly 
failed,  omitted,  and  neglected  to  collect  the 
privilege  tax  prescribed  by  law.  Prom  a  veiv 
diet  against  him  for  $167.67,  Thibodeaux  ap- 
pealed. Section  1109,  Code  1880,  under  which. 
It  Is  claimed,  defendant  is  liable,  is  as  fol- 
lows: "Merchants,  and  others  carrying  on 
any  business  or  trade,  who  may  sell  or  give 
away  liquors,  either  vinous  or  spirituous,  at 
their  places  of  business,  in  less  quantities 
than  one  pint,  for  any  purpose  whatever, 
shall  be  subject  to  pay  the  regular  retail  tax 
fixed  by  the  county  or  corporate  authorities 
of  the  place  where  such  business  is  conduct- 
ed, and  it  shall  be  the  duty  of  the  sheriff  to 
assess  and  coUect  such  tax  whenever  he  Is 
Informed  that  such  sales  or  ^fts  have  been 
made;  and  such  persons,  on  conviction,  shall 
be  fined  in  a  sum  not  exceeding  one  btindred 
dollars." 

E.  E.  Baldwin,  Murray  F.  Smith,  and  J. 
Hirsh,  for  appellant  Bamett  &  Oliompson, 
for  appellee. 

CAMPBELL,  O.  X  There  was  a  faUnre  to 
maintain  by  evidence  the  averment  of  the 
declaration  that  the  tax  collector  of  Warren 
county  had  knowledge  of  the  liability  of  the 
defendant  to  pay  the  retail  tax,  and  for  that 
the  verdict  should  be  for  the  defendant;  but  if 
that  averment  was  maintained  the  action  could 
not  be  sustained,  under  the  former  decisions 
of  this  court,  because  the  ess^itial  prereq- 
uisites, the  Indispensable  thing,— a  due  assess- 
ment of  the  tax  as  prescribed  by  law  for  the 
imposition  of  the  tax,— did  not  exist  As  held 
In  State  v.  Adler,  68  Miss.  487,  9  South.  Rep. 
645,  whenever  a  tax  Is  according  to  value,  or 
depends  on  ascertainment  of  person  or  value 
by  some  designated  ofiicial,  assessment,  as 
prescribed,  is  necessary.  This  Is  no  new  doc- 
trine, or  one  calculated  to  excite  surprise.  It 
Is  as  old  as  the  law  of  taxation,  and  is  the 
one  proposition  on  which  all  courts  and  writ- 
ers are  agreed.  It  Is  upheld  by  all  courts, 
state  and  federal,  aa  that  without  which 
there  cannot  be  a  valid  charge  for  a  tax.  It 
was  distinctly  announced  in  this  state  a  third 
of  a  century  ago,  and  must  be  adhered  to  as 
a  cardhial  rule  in  taxation.  Whenever  a  tax 
Is  to  be  fixed  by  assessment  the  due  assess- 
ment must  precede  any  valid  claim  of  sach 
tax.  This  does  not  apply  to.  that  large  <dasB 
called  "privilege  taxes,"  or  taxes  imposed  on 
various  callings  or  pursuits.  There  assess- 
ment is  not  essential,  from  the  nature  of  the 
case,  and  If  the  law  does  not  require  It  a  de- 
mand for  the  tax  may  exist  without  it.  It 
Is  competent  for  the  legislature  to  make  priv- 
ilege taxes  debts,  and  recoverable  without  as- 
sessment, as  was  done  by  the  0)de  of  1880, 
and  as  was  done,  as  to  dealers  in  liquors,  by 
the  act  of  1890;  but,  even  as  to  these  taxes, 
where  the  act  imposing  the  tax  requlrte' as- 
sessment In  order  to  fix  liability,  there  can- 
not be  a  substitute  for  It.  Prior  to  the  act 
of  Februaiy  24,  1890,  there  was  no  proTlaion 
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tvt  snit  for  the  snm  alleged  to  be  due  by  a 
liqaor  dealer  because  it  gbould  have  been 
paid  by  him;  no  subjection  to  liability  to  an 
action  for  the  Bum  required  to  procure  a 
license  because  of  having  carried  <mi  the  busi- 
ness without  license,  as  held  in  State  v.  Piaz- 
za. 66  Miss.  426,  6  Sonth.  Rep.  31& 

Section  1109  of  the  C!ode  of  1880  was  de- 
signed to  meet  the  case  of  merchants  and 
other  dealers  who  gave  away  liquors.  It 
speaks  of  selling  In  order  to  prevent  evasion, 
but  its  manifest  purpose  was  to  deter  from 
giving  away  liquors  by  dealers,  by  subject- 
ing them  to  the  liability  of  having  the  tax 
imposed  on  retail  liquor  dealers  assessed  up- 
on and  required  of  them  by  the  sheriff  and 
tax  collector  of  the  county.  He  alone  could 
fix  the  liability.  He  could  ;iot  sue,  but  could 
proceed  as  prescribed  for  him  In  other 
cases  where  he  collects  taxes.  In  no  other 
way  could  liability  be  Imposed,  under  thnt 
law.  It  was  part  of  the  system  regulating 
the  liquor  traffic,  and  to  be  carried  out  ac- 
cording to  Its  spedflc  provisions,  or  not  at 
aD.  The  offender  against  this  section,  be- 
sides incurring  liability  to  a  fine  for  each 
act  violating  the  law,  ran  the  risk  of  being 
assessed  by  the  sheriff,  and  compelled  to 
pay,  as  a  tax,  what  licensed  dealers  were  re- 
quired to  pay.  This  was  the  whole  of  it. 
It  may  be  cause  for  regret  that  an  action 
was  not  given  for  this  tax,  so  that  the  state 
or  its  appointee  ml^t  collect  by  suit,  but 
that  Is  not  ground  for  maintaining  an  action 
where  no  right  of  action  exists.  We  cannot 
disregard  settled  legal  rules,  in  which  all 
find  thdr  protection.  In  order  to  reach  those 
who  deserve  no  sympathy,  and  In  morals 
should  be  held  liable  for  all  their  misdeeds. 
It  would  give  us  pleasure  to  enforce  the  law 
against  them,  If  we  had  it  applicable,  bat 
we  declare  It  as  we  find  It  It  was  distinct- 
ly declared  in  State  v.  Thibodeaux,  69  Miss. 
92,  10  South.  Bep.  68,  upon  the  same  facts 
as  now  appear,  that  this  action  Is  not  main- 
tainable. Some  general  observations  In  the 
opinion,  leading  to  the  conclusicMi  announced, 
served  to  mislead  connsel,  and  court,  too. 
it  seems,  and  resulted  In  a  new  action.  In 
our  opinion  it  cannot  be  sustained. 

Bevetsed  and  remanded. 


(SZ  ria.  MS) 

HAWKINS  et  aL  t.  STATO. 
(Supreme  Court  of   Florida.     July  15,  1893.) 

Cbimikal  Law  —  Whittbn  Inbtkdctioks  — 
"GuiLTr"  Wbittes  on  Margin. 
Where  the  Judge  inadvertently  writes 
the  word  "Guilty"  on  the  margin  of  an  in- 
■tmction  given  to  the  jnry,  and  permits  the  in- 
■tmction  thus  written  upon  to  be  taken  by 
the  Jury  to  their  room,  held,  (1)  that  the  pre- 
■nmption  is  that  the  ertraneous  word  was  read 
by  the  jnry,  unless  the  contrary  was  clearly 
shown;  (2)  diat,  as  the  writing  of  such  word 
by  the  judge  was  capable  of  and  tended  to- 
wards influencing  the  jury  detrimentally  to  the 
defendants,  the  presumption  was  that  it  did  so 
influence  them,  nnless  the  contrary  was  clear- 
ly shown,  and  that  the  burden  was  upon  the 
▼.138O.no.l0— 23 


state  to  show  beyond  a  reasonable  doubt  that 
such  writing  upon  the  charge  was  not  read  by 
the  jury,  or,  if  read  by  them,  that  it  did  not 
result  in  injury  to  the  defendants;  and  (3)  that 
such  word  written  upon  the  charge,  and  sent 
with  the  jury  to  their  room,  was  reversible  er- 
ror, unless  it  clearly  appeared  that  no  injury 
resulted  to  the  defendants  therefrom. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Polk  county;  Barron 
Phillips,  Judge. 

Samuel  Hawkins  was  convicted  of  murder 
In  the  second  degree,  and  Howard  Hawkins 
as  accessory,  and,  from  a  denial  of  their  mo- 
tion for  a  new  trial,  they  bring  error.  Re- 
versed. 

J.  W.  Brady,  for  plalntUtS  in  error.  Wil- 
liam B.  Lamar,  Atty.  Gen.,  for  the  Stata. 

TAYLOR,  3.  The  plaintiffs  In  error  were 
tried  and  convicted  at  the  spring  term,  1893, 
of  the  circuit  court  for  Polk  county,  Samuel 
Hawkins  for  murder  In  the  second  degree, 
and  Howard  Hawkins,  as  accessory,  of  the 
same  crime,  and  both  were  sentenced  to  the 
state  prison  f<»'  life.  Upon  the  refusal  of 
their  motion  for  new  trial,  they  bring  writ 
of  error  here.  Various  errors  are  assigned, 
but  we  deem  it  unnecessary  to  notice  any  of 
them  exc^t  the  fifth,  which  is  that  the  court 
erred  In  writing  thfe  word  "Guilty"  on  the 
margin  of  one  of  the  Instmctlons  given  to 
the  Jury,  and  then  permitting  the  charges, 
thus  writtoi  upon,  to  be  taken  by  the  Jury  to 
their  room.  This  error  was  also  one  of  the 
grounds  of  the  motion  for  new  trial.  It  Is 
conceded  here  that  the  writing  of  the  word 
"Guilty"  by  the  Judge  below  upon  the  mar- 
gin of  the  Instruction  was  done  entlrdy 
throuj^  Inadvertence,  and  that  the  word  In- 
tended to  be  written  was  "Given,"  as  the 
instruction  opposite  to  which  the  word 
"Guilty"  was  written  was  In  fact  giv^i  by 
the  court  to  the  Jmy,  at  the  request  of  the 
defendants'  counseL  But,  however  abs^it- 
mlndedly  or  unintentionally  It  was  written 
upon  the  charge,  the  question  for  our  con- 
sideration is,  was  it.  In  the  hands  of  the 
Jury  In  their  room,  calculated  to  Injuriously 
affect  the  defendants?  We  think  that  it  was. 
Thore  are  but  two  words— "guilty,"  "inno- 
cent"—that  we  know  of  in  the  English  vo- 
cabulary that,  when  put  singly  and  alone 
before  the  eyes  of  the  Jury,  can  so  completely 
and  effectually  sum  up  and  convey  to  their 
minds  the  conclusions  of  the  Judge  upon  the 
entire  testimony  In  the  case.  Had  he  writ- 
ten the  one  word  "Innocent"  on  the  charge, 
the  thought  conveyed  thereby  would  have 
been,  "These  people  are  Innocent  The  proofs 
are  Insufficient  to  establish  their  guilt;"  on 
the  other  hand,  the  writing  of  the  word 
"Guilty"  was  tantamount  to  saying,  "The 
proofs  are  ample  to  establish  their  guilt  In 
my  Judgment,  they  are  guilty,"- either  of 
whldi  declarations  would  have  been  an  un- 
warranted invasion  by  the  court  of  the  occlu- 
sive province  of  the  Jury  to  pass  upon  the 
facts.   Though  the  Jury  may  have  been  Im- 
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pressed  with  the  Idea  that  the  writing  of  the 
word  was  uuintenttonal  on  the  Judge's  part, 
and  due  to  absent-mindedness,  even  then  It 
was  calculated  to  convey  to  their  minds  the 
Idea  that  the  judge  Inadvertently  gave  ex- 
pression to  that  which  was  uppermost  In 
his  mind.  All  of  which  was  seriously  harm- 
fal  to  the  defendants.  The  writing  of  this 
word  by  the  court  upon  the  margin  of  the 
charge,  and  then  sent  with  the  Jury  to  their 
room,  to  say  the  least,  was  so  wide  a  devi- 
ation from  the  ordinary  proceedings  and 
forms  provided  by  law  for  the  securemoit 
to  the  defendants  of  a  fair  and  impartial 
trial  that  they  were  entitled  to  require  at 
the  hands  of  the  state  satisfactory  evidence 
that  they  had  not  been  injured  by  reason  of 
such  departure  from  the  usual  forms,  and 
the  burden  was  not  upon  them  to  show 
affirmatively  that  such  departure  had  been 
the  probable  cause  of  their  conviction.  Am 
It  is  expressed  by  Judge  Parker,  in  State  v. 
Prescott,  7  N.  H.  287:  "The  shield  which  the 
law  has  provided  would  fall  far  short  of  af- 
fording him  the  protection  Intended  If  it 
might  be  thrown  aside  at  pleasure,  and  he 
have  no  right  to  complain  unless  he  could 
prove  that  the  want  of  It  had  been  actually 
prejudicial  to  his  case,— a  matter  wtiich  it 
might  In  many  cases  be  very  difficult  to 
prove,  notwithstanding  such  was  the  fact 
He  has  the  right,  therefore,  to  call  upon 
the  officers  of  the  government,  in  such  case, 
before  they  demand  judgment,  to  show  that 
the  irregularity  In  the  trial  has  not  been  the 
means  of  injustice  In  the  verdict  As  the 
law  humanely  presumes  his  innocence,  in  the 
first  instance,  until  his  guilt  has  been  proved 
beyond  a  reasonable  doubt,  so  It  will  pre- 
sume that  a  d^arture  from  the  mode  pre- 
scribed by  the  law  for  his  trial  has  been  to 
his  prejudice,  imtll  the  contrary  Is  shown 
by  the  same  degree  of  evidence."  Jumpertz 
T.  People,  21  HI.  375;  Sims  v.  State,  43  Ala. 
83.  The  fact  being  admitted  that  the  charges^ 
\rl1h  this  Indorsement  on  the  margin  thereof, 
were  in  the  hands  of  the  Jury  during  their 
deliberations,  the  presumption  Is  that  it  was 
read  by  them,  in  the  absence  of  proof  to  the 
contrary.  Clark  v.  Whitaker,  18  Conn.  643; 
Durfee  v.  Bveland,  8  Barb.  48.  From  these 
conclusions  the  judgment  of  the  court  below 
is  reversed,  and  a  new  trial  ondered. 


(82  Fla.  XTl) 

BOSWELL  et  al  v.  CTJNNINGHAM. 
(Supreme  Court  of  Florida.    June  15,  1883.) 

FbINCIFAL  AHD   AOINT  —  'AOBNT  VOK  PURCHASER 

Takiho  Titui  to  Sblf  Holds  as  Tbusteb  fob 
Fbikcipai.. 

1.  Where  the  relation  of  principal  and 
agent  exists,  the  ntmost  good  faith  is  exacted 
in  oil  of  the  transactions  of  the  agent  towards 
fais  principal  in  all  matters  connected  with  the 
snbject  of  the  employment. 

2.  Where  an  agent  is  employed  to  make 
a  purchase  of  land,  the  principal  is  entitled  to 
all  the  skill,  ability,  and  industry  of  such  agent 
to  make  the  purchase  on  the  best  terms  that 


can  be  had,  and  is  entitled  to  the  property  at 
the  price  which  the  agent  pays. 

3.  An  agent  is  not  permitted,  without  the 
assent  of  his  principal,  to  acquire  an  interest 
in  the  subject-matter  of  the  agency  adverse  to 
iiis  principal.  During  the  continuation  of  the 
agency  the  agent  cannot  put  himself  in  a  posi- 
tion adverse  to  that  of  hia  principal. 

4.  Where  the  agent  employed  to  purchase 
for  his  principal  purchases  for  himself,  all  the 
profits  and  advantages  gained  in  the  transac- 
tion belong  to  the  principal,  and  the  agent  will 
be  held  to  have  taken  the  property  as  trustee 
for  liis  principal.  Such  a  trust  comes  within 
the  exception  provided  for  in  the  statute  of 
frauds,  (section  2,  p.  214,  KcClel.  Dig. ;  section 
1951,  Rev.  St.,)  OS  it  arises  out  of  the  construc- 
tion and  operation  of  law,  and  may  be  estab- 
lished by  parol. 

5.  C.  employed  the  firm  of  B.  &  B..  co- 
partners in  real-estate  business,  as  her  agents  to 
purchase  for  her  a  certain  block  of  land.  They 
effected  the  purchase  at  a  certain  price  satis- 
factory to  C,  and  obtained  a  deed  to  C.  for  the 
premises,  that  was  delivered  to  them  in  escrow 
by  the  vendor  until  the  purchase  money  was  - 

{)a!d.  C.  paid  $100  of  the  purchase  money,  and 
eft  Immediately  for  Ohio,  with  the  knowledge 
of  B.  &  R.,  for  the  purpose  of  there  obtaining 
the  balance  of  the  purchase  money,  and  on  ar- 
riving there  and  securing  the  requisite  fnnds 
at  once  notified  B.  &  R.  by  telegram  that  the 
money  was  ready  to  be  paid  as  soon  as  they 
should  furnish  to  her  lawyer  an  abstract  of  the 
title  to  the  nremises.  Two  days  after  receiving 
this  notification,  B.,  one  of  said  firm,  purchased 
the  property  for  himself  at  considerably  less 
than  the  price  tliat  C.  was  to  have  paid,  and 
used  C.'s  $100  payment  in  the  purchase  for  him- 
self, and  on  same  day  notified  C.  by  letter,  not 
of  his  purchase  for  himself,  but  tiiat  the  ven- 
dor had  then  demanded  Immediate  payment  of 
the  balance  of  the  purchase  money,  and,  not 
being  able  instantly  to  get  it,  had  taken  back 
the  deed  to  C,  left  in  escrow,  and  had  declared 
the  trade  off.  Within  a  few  days  thereafter, 
upon  C.'s  arrival  from  Ohio,  on  learning  of  B.'8 
purchase  of  the  property  for  himself,  A» 
promptly  tendered  the  balance  of  the  purchase 
money  that  she  had  agreed  to  pay  for  the  prop- 
erty, which  B.  refused  to  accept.  Under  these 
circumstances,  held,  (1)  that  B.  took  the  prop- 
erty in  trust  for  C,  and  that,  upon  C.'s  paying 
the  price  at  which  B.  purchased  it,  B.  would 


be  reanired  to  convey  to  C;  (2)  that  C,  after 
refunding  the  money  paid  by  B.  for  the  prop- 
erty, was  entitled  to  all  the  moneys,  with  in* 


terest,  for  which  B.  had  sold  and  conveyed  por- 
tions of  the  property  to  others. 

(Syllabna  by  the  Court) 

.Appeal  from  circuit  cotut.  Orange  county; 
John  D.  Broome,  Judge. 

Bill  by  Carrie  H.  Cnnnlngba.m  against  Wil- 
liam Boswell  and  others.  From  the  final  and 
supplemental  decrees  for  complainant,  de- 
fendants appeoL    Affirmed. 

Beggs  &  Palmer  and  C.  F.  Akers,  for  i^ 
I>ellant8.    Foster  A  Ounby,  for  appellee. 

TAYLOR,  J.  Carrie  H.  Cunningham,  the 
appeUee,  on  the  2Tth  of  April,  1886,  filed  her 
bill  in  equity  in  the  circuit  court  for  Orange 
county  against  William  Boswell  and  A.  J. 
Rose,  as  copartners  under  the  firm  name  of 
Boswell  &  Rose,  and  against  Rosa  A.  RoeCk 
wife  of  A.  J.  Rose,  and  John  M.  Bryan. 

The  substantial  allegations  of  the  bill  were 
as  follows:  That  on  the  19tb  of  March,  1888. 
the  compliilnant,  being  desiroua  of  purchasing 
a  certain  parcel  of  land  containing  two  acres. 
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situated  In  KlBslmmee  dty,  In  (what  was 
then  the  territory  of)  Orange  coun^,  and 
known  as  "Block  M,"  in  Patrick's  addition 
to  said  Kisslmmee  dty,  employed  the  de- 
fendants William  BosweU  and  A.  J.  Rose, 
as  copartners  in  the  business  of  reel-estate 
agents,  to  effect  the  purchase.  That  the  de- 
fendant Bryan  was  then  the  owner  In  fee 
of  said  land.  That  BosweU  &  Rose,  as  her 
agents,  doly  authorized  by  her,  purchased 
Slid  land  of  said  Bryan  for  her  for  the  sum 
of  $2,150,  upon  the  following  terms:  $100  to 
be  then  and  there  paid,  and  the  remainder 
within  30  days  from  said  19tb  of  March, 
lliat  BosweU  &  Rose  then  and  there  ad- 
vanced for  her  to  Bryan  the  $100  payment, 
she  reimbursing  them  three  days  thereafter. 
That  Bryan  then  and  there  delivered  to  said 
firm  a  deed  to  said  land,  duly  executed  by 
himself  and  wife,  which  deed  was  to  the 
complainant  as  grantee.  That  sold  deed  was 
left  with  said  firm  to  be  deUvered  to  com- 
plainant upon  the  payment  by  her  of  the 
remainder  of  the  purchase  money  within  30 
days.  That  said  firm  then  agreed  with  her 
to  examine  the  title  of  said  land,  and  to  fur- 
nish an  abstract  thereof  for  examination  be- 
fore she  should  make  final  payment  That 
on  the  22d  of  March,  1886,  with  the  knowl- 
edge of  said  firm,  she  started  for  Cincinnati, 
Otiio,  for  the  purpose  of  procuring  the  money 
to  pay  for  said  land.  That  upon  her  arrival 
In  Cincinnati  she  at  once  procured  the  nec- 
essary funds,  and  on  the  27th  of  said  March 
caused  said  firm  to  be  notified  that  she  was 
ready  and  wUUng  to  pay  for  said  land  when- 
ever the  title  should  be  examined.  That  on 
the  29th  day  of  sold  March,  Bryan,  desiring 
to  obtain  $1,000,  caUed  upon  said  firm  to  ob- 
tain that  sum  for  and  on  account  of  her  said 
purchase,  but  in  no  manner  to  rescind  said 
sale  to  her.  That  said  firm  then  and  there 
advanced  to  said  Bryan  about  the  amotmt 
that  he  requested.  That  on  the  same  day, 
the  said  firm,  with  the  Intent  and  purpose  to 
deceive  and  defraud  her,  wrote  her  the  fol- 
lowing letter:  "Kisslmmee  City,  Fla.,  March 
29th,  1880.  Mrs.  Carrie  H.  Cunningham, 
Cincinnati,  Ohio— Dear  Madam:  We  regret 
to  inform  you  that,  on  accoimt  of  not  having 
a  remittance  from  you  as  arranged,  the  nego- 
tiations for  the  purchase  of  that  two-acre 
block  has  faUen  through.  Mr.  Bryan  caUed 
at  our  office  this  morning,  and  demanded 
payment  of  ptirchase  money.  We  applied  to 
Mr.  Murphy,  who  informed  us  that  he  was  In 
communication  with  you  in  regard  to  the 
buslneag;  but  he  was  unable  to  give  us  any 
other  information  except  that  he  expected 
your  arrival  some  time  this  week.  However, 
as  no  funds  were  in  band,  Mr.  Bryan  refused 
to  wait,  stating  that  he  must  have  the  money 
at  once;  that  the  purchase  was  to  be  in  cash. 
Dnder  tiie  circumstances,  we  had  no  alterna- 
tive bat  to  declare  ofF.  We  hold  $100  to  your 
order.  RespectfuUy  yours,  BosweU  &  Rose." 
That  the  assertion  in  said  letter  that  Bryan 
bad  refused  to  wait,  and  that  they,  the  sold 


firm,  had  declared  the  trade  off.  was  false. 
That  In  truth  and  in  fact  the  said  Bryan  had 
not  refused  to  wait  That  he  understood 
that  the  sum  then  paid  him  by  sold  firm  was 
on  behalf  of  her  purchase,  and  that  upcm  her 
retiun  within  said  30  days  she  would  be  en- 
titled to  the  delivery  of  said  deed  upon  pay- 
ment of  said  balance  of  purchase  money. 
That  said  firm,  neglecting  their  promise  and 
duty,  did  not  and  have  not  at  any  time  fur- 
nished an  abstract  of  the  title  of  said  land 
for  examination  by  or  on  her  behalf.  That 
on  the  31st  day  of  said  March  she  wrote  s 
letter  to  said  BosweU,  that  was  duly  re- 
ceived by  him,  calUng  his  attention  to  Ihe 
abstract  to  be  fuml^ed.  That  <».  the  30th 
day  of  said  March,  in  pursuance  of  said  in- 
tent to  defraud  her,  the  said  firm  procured 
from  said  Bryan  the  execution  of  a  deed  to 
said  land,  with  the  name  of  the  grantee  left 
blank  therein,  upon  the  preteiue  that,  if  she 
did  not  return,  the  said  blank  deed  would 
enable  them  to  sell  said  land.  That  they 
then  assured  said  Bryan  that  upon  her  re- 
,  turn  she  should  have  the  deed  to  her  of  the 
land  If  she  desired.  That  on  the  said  30th 
of  March  the  said  firm,  in  pursuance  of  the 
fraudulent  design  aforesaid,  caused  said 
blank  deed  to  be  fiUed  out  with  the  name  of 
said  BosweU  as  grantee  therein.  That  m 
furtherance  of  said  fraud  the  said  BosweU 
on  the  same  day  executed  a  deed  to  Rosa 
A.  Rose,  wife  of  his  copartner,  A.  J.  Rose, 
conveying  to  her  one-half  of  said  land.  That 
Rosa  A.  Rose  paid  nothing  therefor,  and  had 
notice  of  complainant's  rights  and  interests 
in  the  premises.  That  she  received  said  deed 
by  the  request  of  her  husband,  and  for  his 
benefit,  and  that  she  was  not  a  bona  fide 
purchaser  for  value.  That  said  BosweU  & 
Rose,  in  furtherance  of  said  fraud,  have 
caused  the  said  two  last-mentioned  deeds  to 
be  recorded.  That  on  or  about  the  12th  of 
April,  1886,  she  returned  to  Kisslmmee,  and 
caUed  ui)on  said  firm,  who  informed  her  that 
they  had  purchased  said  land,  and  had  sold 
a  part  thereof.  That  on  the  15th  of  said 
April  she  tendered  to  said  firm  the  sum  of 
$2,050,  being  the  balance  of  the  amount  of 
the  purchase  mcMiey  she  was  to  have  paid, 
and  then  and  there  tendered  them  the  fur- 
ther sum  of  $10  for  Interest  on  the  sum  ad- 
vanced by  said  firm  to  said  Bryan,  and  any 
expense  connected  therewith,  and  at  the 
same  time  demanded  of  them  a  good  and 
sufficient  deed  to  the  premises,  which  de- 
mand they  refused  to  comply  with.  That  at 
some  time  unknown  to  her  the  sold  firm 
have  paid  to  Bryan  the  balance  due  him. 
Xtie  bUl  makes  profert  of  aU  sums  Justly 
due  from  the  complainant  in  the  premises, 
and  prays  that  the  defendants,  BosweU  Se 
Rose  and  Rosa  A.  Rose,  may  be  required  to 
convey  and  release  to  complainant  all  inter- 
ests that  they  have  acquired  in  the  land,  and 
that  they,  and  each  of  them,  be  decreed  to 
account  to  her  for  any  sums  received  from 
any  parts  of  said  land  Boid,  and  that  they  be 
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enjoined  from  setting  np  any  datm  adverse 
to  the  complainant  in  the  premises. 

The  defendants  Boswell  &  Rose  jointly  an- 
swered the  bill,  but  their  answer  was  veri- 
fied by  Boswen  alone.  They  admit  their 
ag^ency  for  the  complainant  for  the  purchase 
of  the  land,  bat  deny  that  30  days,  or  any 
time  whatever,  was  given  by  Bryan  for  the 
oompletlcm  of  the  purchase;  but,  on  the 
contrary,  aver  that  It  was  expressly  de- 
clared by  Bryan  that  the  sale  should  be  for 
cash,  and  that  the  purchase  money  should 
b«  paid  at  once,  and  that  the  traneactlcm  T>e- 
Ing  a  catdi  one  was  made  the  essence  of  the 
sale,  and  that  the  complainant  well  under- 
stood such  to  be  the  case;  that  she  left  Kls- 
slmmee  for  Clnclimatl  without  maJdng  any 
arrangements  to  pay  for  the  land.  The  tax- 
ing of  the  deed  from  Biyan  to  Boswell  Is  ad- 
mitted, with  this  explanation:  'Fha.t  shortly 
after  the  complainant's  departure  for  Cln- 
ctnnati,  to  wit,  on  the  29th  of  March,  1886, 
Bryan  came  to  ttadr  office,  and  demanded 
payment  of  the  whole  purchase  money  at 
<mce,  or  that  he  would  declare  the  sale  off. 
That  they  then  mode  Inquiry  of  one  Murphy, 
whom  they  knew  had  some  business  transac- 
tions with  complainant,  as  to  when  she 
would  return,  or  what  information  he  could 
give  as  to  her  intentions,  etc.;  but  Murphy 
In  reply  stated  that  he  could  give  no  other 
information  than  that  he  expected  her  to  re- 
turn that  week.  That  they  informed  Bryan 
of  this  fact,  and  stated  also  that  they  had 
no  funds  on  hand  belonging  to  complainant, 
and. bad  not  heard  from  her  since  her  de- 
parture, but  that  they  were  Informed  that 
she  would  return  soon.  Bryan  then  refused 
to  wait,  and  demanded  his  deed,  which  de- 
fendants gave  up.  Defendant  Boswell  then 
purchased  the  land  from  Bryan,  and  upon 
the  same  day  wrote  the  letter  to  Mrs.  Cun- 
ningham that  Is  copied  above.  The  answer 
further  avers  that  the  complainant  led  them 
to  believe  that  she  had  the  money  ready  to 
pay  for  the  land;  and,  laboring  under  this 
Information,  defendants  informed  Bryan, 
with  complainant's  knowledge,  that  the 
money  was  ready;  and  that  on  the  same  after- 
noon, L  e.  the  afterpoon  of  the  day  of  the 
purchase,  Bryan  came  Into  the  office  of  de- 
fendants, and  demanded  payment  of  the  en- 
tire amount,  bnt  defendant  Rose  prevailed 
on  him  to  accept  $100  In  part  payment, 
whl(^  he  accepted  with  the  understanding 
that  the  balance  was  to  be  paid  on  the  fol- 
lowing Tuesday.  The  answer  denies  that 
any. abstract  of  title  had  ever  been  agreed 
to  be  furnished  by  either  Bryan  or  said  firm. 
The  answer  also  avers  that  the  sale  from 
Bryan  to  Boswell  was  bona 'fide,  and  that 
the  sale  from  Boswell  to  Rosa  A.  Rose  was 
made  In  good  faith  for  a  valuable  consid- 
eration, and  that  the  deed  made  to  her  to 
an  undivided  one-half  interest  in  the  same 
was  made  in  good  faith.  It  further  avers 
that  after  the  sale  from  Bryan  to  the  com- 
plainant was  aband<»ied  by  Bryan,  they  (the 


said  firm)  offered  to  refund  to  complainant 
the  $100  that  she  had  previously  paid  tbeui 
on  said  purchase,  but  that  she  reused  to  re- 
ceive it  The  answer  further  avers  that  the 
letters  and  telegrams  written  and  sent  by 
complainant  were  all  written  subsequent  to 
the  date  upon  which  Bryan  demanded  and 
obtained  his  deed  that  had  been  left  in  their 
hands.  All  the  allegations  of  the  bill  char- 
ging fraud  are  denied  in  general  terms;  and 
it  also  denies  that  they  gave  Bryan  to  un- 
derstand that  the  money  they  paid  him  on 
the  29th  of  March,  at  the  time  of  Boswell's 
purchase  for  himself,  was  for  complainant's 
benefit;  and  it  also  denies  that  they  obtained 
from  Bryan  a  deed  in  blank,  to  be  used  only 
In  case  complainant  did  not  retnm  to  Kls- 
simmee  within  30  days;  and  it  Is  averred 
that  Boswell  made  no  effort  to  purchase  the 
land  for  himself  until  after  Bryan  had  de- 
dared  the  sale  rescinded,  and  had  told  de- 
fendants he  intended  to  sell  to  another 
party.  The  defendant  Bryan  filed  an  un- 
verified answer  In  which  he  adopted  as  his 
own  the  answer  put  in  by  the  defendants 
Boswell  &  Rose.  The  defendant  Rosa  A. 
Rose,  though  regularly  served  with  process 
of  subpoena,  did  not  answer  at  all.  The 
cause  was  referred  to  a  master  to  take  tes- 
timony, and  upon  the  reporting  of  the  evi- 
dence taken  by  the  master,  upon  final  hear- 
ing, the  court  rendered  a  final  decree  in  the 
cause,  requiring  the  defendants  Boswell  & 
Rose  and  Rosa  A.  Rose  to  convey  to  the 
complainant  all  of  the  lot  in  controversy 
which  they  had  not  already  disposed  of, 
upon  her  paying  to  them  the  sum  of  $1,950, 
shown  by  the  proofis  to  have  been  ttxe 
amoimt  at  which  Bryan  sold  said  lot  to  Bos^ 
well,  and  requiring  the  def^idants  Boswell 
&  Rose  and  Rosa  A.  Rose  to  account  for  and 
pay  to  the  complainant  the  amounts  recdved 
by  them  for  various  parcels  of  the  lot  sold 
and  conveyed  by  them.  A  supplemental  de- 
cree was  also  rendered,  authorizing  a  master 
to  c(»ivey  to  the  complainant  the  unsold  por- 
tioaa  of  the  lot  that  remained  in  the  defend- 
ants' handa  From  these  decrees  the  defend- 
ants appeal  to  this  court 

That  the  defendants  Boswell  &  Rose  were 
In  the  employ  of  the  complainant,  Mrs. 
Cnnnin^Iiam,  as  her  agents  for  the  purchase 
of  the  property  In  controversy,  there  is  no 
dispute.  That  one  of  them,  before  notify- 
ing her  of  any  Intention  upon  'their  part  to 
terminate  such  agenc}-,  and  without  her  con- 
sent, purchased  the  property  in  his  own 
name  that  they  were  employed  to  buy  for 
her,  and  used  $100  of  her  money  In  paying 
for  same,  there  Is  also  no  dispute.  These 
facts  being  admitted,  the  law  applicable  to 
them  Is  well  settled,  and  sustains  the  de- 
cree appealed  from.  Where  the  relation  of 
principal  and  agent  exists,  the  utmost  good 
faith  is  exacted  in  all  of  the  transactions  of 
tiie  agent  towards  his  principal  in  all  mat- 
ters connected  with  the  subject  of  the  em- 
ployment; and  where  an  agent  is  employed 
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to  make  a  purchase  of  land  tha  principal  is 
entttled  to  all  the  skill,  ability,  and  industry 
uf  such  agent  to  make  the  purchase  on  the 
best  terms  that  can  be  bad,  and  Is  entitled 
to  the  property  at  the  price  which  the  agent 
pays;  and  the  agent  is  not  permitted,  with- 
out the  assent  of  bis  principal,  to  acquire 
an  Interest  in  the  subject-matter  of  the 
agency  adverse  to  that  of  bis  prindpaL 
The  agent,  during  the  continuation  of  the 
agency,  cannot  put  himself  in  a  position  ad- 
verse to  that  of  bis  prindpal;  and  where 
the  agent,  employed  to  purchase  for  bis 
principal,  purchases  for  himseU,  aU  the 
profits  and  advantages  gained  in  the  trans- 
action belong  to  the  principal,  and  the  agent 
will  be  beld  to  have  taken  the  property  as 
trustee  for  his  principal.  Such  a  trust  comes 
within  tbe  exception  provided  for  in  our 
statute  of  frauds,  (section  2,  p.  214,  McOleL 
Dig.;  section  1951,  Bev.  St.,)  as  it  arises 
out  of  the  construction  and  operation  of 
law,  and  may  ,be  established  by  paroL  In 
the  case  of  Rose  v.  Hayden,  35  Kan.  106, 
10  Paa  Bep.  654,  where  tbe  principles  an- 
nounced above  were  carefully  considered 
and  the  anthorities  exhaustively  reviewed 
by  Justice  Valentine,  delivering  the  opinion 
for  the  court,  it  was  held  that,  where  a  i>er- 
son  employs  a  firm  of  land  agents  by  parol 
to  negotiate  for  tbe  purchase  of  land  for 
turn,  and  the  member  of  the  firm  who  does 
The  business  commences  such  negotiations, 
bat  finally,  and  in  violation  of  bis  duties 
as  agent,  purchases  the  property  for  him- 
self, with  bis  own  money,  and  takes  tbe 
title  thereto  in  his  own  name,-  and  after- 
wards the  principal  tenders  to  the  agent  an 
amount  of  money  equal  to  the  purchase 
money,  and  an  additional  amount  sufficient 
to  compensate  tbe  agent  for  all  bis  services, 
and  demands  of  tbe  agent  that  be  shall  exe- 
cute a  deed  to  blm  of  the  property,  but  the 
agent  refuses,  and  claims  to  own  the  land 
Wmwelf,  xmder  these  facts,  and  by  operation 
of  law,  the  agent  holds  the  legal  title  to 
tbe  land  In  trost  for  bis  principal.  The  gen- 
eral principles  announced  will  be  found  to 
be  sustained  by  tbe  following  authorities: 
Cottom  T.  Holllday,  59  BL  176;  McMuny 
V.  Mobley,  39  Ark.  309;  Firestone  v.  Fire- 
stone, 40  Ala.  128;  Wellford  v.-  Chancel- 
tor,  6  Grat  39;  Wolford  v.  Herrlngton,  74 
Pa.  St  811;  Church  t.  Sterling,  16  Conn. 
388;  Switzer  v.  SkUes,~3  Gllman,  529;  Reed 
T.  Warner,  5  Faige,  650;  Lees  t.  Nuttall, 
5  Eng.  Gb.  64;  Sweet  ▼.  Jacocks,  6  Paige, 
355;  Benson  v.  Heathom,  20  Eng.  Cb.  326; 
Eldredge  v.  Jenkins,  3  Stoiy,  181;  Taylor 
V.  Salmon,  18  Eng.  Ch.  134;  1  Amer.  & 
Eng.  Enc.  Law,  378  et  seq. 

In  this  case  it  is  admitted  that  tbe  com- 
plainant employed  Boswell  &  Rose  as  her 
agents  to  boy  tbe  land  in  controversy;  that 
they  did  purchase  it  for  her  benefit  on  the 
19th  of  March,  1686;  that  sbc  paid  tbem 
^00  of  the  punfliase  money;  that  she  left 
Immediately     for     OincinnatI,     with     their 


knowledge,  for  tbe  express  purpose  of  ob- 
taining the  balance  of  the  purchase  money 
from  resources  which  they  bad  knowledge 
of;  that  as  soon  as  she  arrived  In  Cincin- 
nati, on  the  27th  of  March,  two  days  prior 
to  tiieir  purchase  for  themselves,  she  noti- 
fied them  by  telegram  of  having  there  ob- 
tained the  requisite  money,  and  demanded 
of  them  an  abstract  of  the  title,  wbidi  they 
promised  to  supply.  While  ^e  was  ab- 
sent, on  tbe  29th  of  March,  oiily  10  days 
after  she  thought  that  she  bad  secured  the 
property,  and  whUe  she  was  going  to  great 
trouble  and  expense  to  make  good  her  pur- 
chase, the  defendant  Boswell  purchased  tbe 
property,  taking  the  title  to  himself,  and 
used  her  $100  payment  in  making  such  pur- 
chase. It  is  also  proven  and  admitted  that 
upon  her  return  to  Klssimmee,  on  or  about 
April  12,  1886,  she  was  then  informed  for 
the  first  time  that  her  agent  Boswell  bad 
purchased  tbe  property  for  himself.  It  is 
also  admitted  that  she  at  once  made  a  ten- 
der to  them  of  tbe  sum  of  $2,050,  that, 
added  to  the  $100  already  paid  by  her,  was 
the  amount  she  bad  agreed  to  pay  for  tbe 
property,  besides  $10  to  cover  any  expense, 
and  interest  on  the  amount  paid  out  by 
them.  Tbe  proof  shows  that  she  has  acted 
promptly  throughout,  and  in  all  good  faith. 
The  defendants  Boswell  &  Rose  refused  her 
tender  of  tbe  agreed  price,  and  persisted 
In  keeping  and  claiming  the  property  as 
their  own.  In  tbelr  letter  to  her,  written 
on  the  29th  of  Marcb,— the  day  Boswell  pur- 
chased the  property,— they  fall  to  give  any 
hint  to  her  that  they,  her  agents,  had  pur- 
chased tbe  property;  and  they  fail  also  to 
state  that  they  had  bought  it  at  considerably 
less  than  the  price  she  was  to  pay.  There 
is  no  pretense,  even,  that  they  bad  severed 
their  relation  towards  the  complainant  as 
her  agents  before  they  dealt  for  the  property 
for  their  own  benefit;  nor  is  there  any  pre- 
tense that  their  purchase  for  themselves  was 
done  with  her  sanctl(«i  or  consent.  Under 
these  circumstances,  and  xmder  tbe  well-set- 
tled principles  of  law  above  announced,  they 
were  properly  held  to  have  taken  the  prop- 
erty in  trust  for  her  benefit;  and  the  de- 
cree was  proper  also  In  requiring  her  to  pay 
only  tbe  amount  that  they  had  paid  for 
the  property,  and  In  requiring  them  to  ac- 
count for  and  render  to  her  the  sums  for 
which  they  bad  sold  portions  of  the  prop- 
erty. It  is  contended  that  tbe  decree  was 
erroneous  because  it  requires  the  defendant 
Boswell  to  account  for  and  pay  over  to  the 
complainant  profits  that  were  made  by  the 
defendant  Rosa  A.  Rose  from  sales  of  por- 
tions of  tbe  property  disposed  of  by  ber. 
Tbe  bin  charges  that  the  conveyance  to  one- 
half  of  the  property  made  by  Boswell  to 
Rosa  A,  Rose  on  tbe  same  day  or  the  next 
day  after  tbe  conveyance  by  Bryan  to  him, 
and,  as  it  turns  out  in  the  proofs,  for  Just 
one-half  of  the  consideration  paid  to  Bryan 
for  the  whole,  was  made  for  tbe  purpose 
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of  furOierhig  the  fraud  uiran  complainant; 
tliat  sold  conveyance  was  a  mere  pretense, 
and  was  made  for  tbe  benefit  of  A.  J.  Bose, 
the  husband  of  Bosa  A.  Rose,  who,  as  Bos- 
well's  partner,  was  also  the  complainant's 
agent  Bosa  A.  Bose  fans  entirely  to  an- 
swer the  bill;  and  her  husband,  A.  J.  Bose, 
when  testifying  as  'a  witness  In  the  cause, 
admitted  that  she  obtained  the  money  from 
her  husband  to  buy  her  intercut  in  the  prop- 
erty. From  these  circumstances,  we  think 
the  court  below  was  Justified  In  dealing  with 
Bosa  A.  Bose's  connection  with  the  matter 
Just  as  though  her  husband  alone,  as  Bos- 
well's  partner,  were  the  real  actor  in  her 
stead.  We  are  much  impressed,  from  the 
proofs  in  the  case,  that  the  actions  of  the 
defendants  Bos  well  &  Bose  throughout  the 
eatire  transaction  were  not  what  they  should 
have  been  from  the  standpoint  of  good 
faith,  and  that  taking  the  title  to  Bos- 
well,  at  the  time  and  under  the  circumstan- 
ces disclosed  in  the  proofs,  was  a  fraud  up- 
on the  complainant,  not  only  In  law,  but  In 
fact. 
The  decrees  appealed  from  are  affirmed. 

(U  FU.  SM) 

BOBEETSON  t.  BIDDEIiL. 
(Supreme  Court  of  Florida.    June  15,  1803.) 

iiAKDLOBD    AKD  TbSAKT  —  AnTION     FOR    ReMT  — 

Whbs  Tenant  mat  Dxspote  Titlb  in  Lano- 

LOBD. 

1.  The  general  rule  is  that  in  actions  for 
rent  the  tenant  will  not  be  permitted  to  qaes- 
tlon  or  impeach  the  landlord  s  title  so  lonit  as 
he  holds  the  possession  originally  deriTed  from 
him;  but  this  principle  does  not  forbid  the  ten- 
ant from  showing,  by  way  of  defense  in  such 
cases,  that  the  landlord's  title  has  expired,  or 
has  been  terminated  or  extinguished  by  his 
own  act  or  by  operation  of  law.  The  tenant 
cannot  dispute  the  title  of  the  landlord  so  long 
as  it  remains  as  it  was  at  the  time  the  tenancy 
commenced;  but  he  may  show  that  the  title 
under  which  he  entered  has  expired  or  been 
extinguished. 

2.  Where  the  plaintiff,  in  a  few  days  after 
putting  the  defendant,  as  tenant,  in  possession 
of  the  premises,  and  receiving  a  month's  rent 
in  advance,  sells  the  property  to  tbe  defendant 
tenant's  wife,  delivering  a  well-defined  con- 
tract of  sale,  and,  after  receiving  part  of  the 
purchase  price,  refunds  to  tbe  defendant,  be- 
cause of  such  sale,  most  of  the  rent  paid  in  ad- 
vance, and  notifies  another  cotenant  on  the 
premises  to  attorn  to  the  defendant's  wife,  such 
acts  are  tantamount  to  a  surrender  by  tbe  land- 
lord of  his  possession  to  the  defendant's  wife 
as  his  vendee,  and  he  cannot  revest  himself 
with  the  right  to  such  snrrendered  possession 
against  his  vendee's  consent,  and  without  de- 
fault on  tile  vendee's  part,  without  first  getting 
rid,  in  some  legitimate  way,  of  his  contract  of 
sale.  His  arbitrary  revocation  of  such  contract 
of  sale,  or  refusal  to  carry  it  out,  and  demand 
for  possession  or  rents,  could  not  of  itself,  in 
the  absence  of  default  on  the  vendee's  part, 
reclothe  him  with  the  right  to  the  possession  of 
the  premises  or  to  rents  therefrom,  until  the 
rights  of  his  vendee  under  such  contract  of 
purchase  had  been  properly  disposed  of  and  de- 
termined; and,  in  a  suit  by  such  landlord 
against  his  vendee's  husband  for  rents  accru- 
ing after  such  sale,  the  defendant  husband  can 

Sroperly  set  ap  such  sale  to  his  wife  by  way  of 
efense. 
(Syllabus  by  the  Court.) 


i^>peal  from  drcnlt  court.  Orange  coonly; 
John  D.  Broome,  Judge. 

Action  by  Virginia  P.  Bobertson  against 
George  W.  Blddell  to  recover  rent  Defend- 
ant had  Judgment,  and  plalntitC  appeals.  Af- 
firmed. 

William  H.  Jewell,  for  appellant  Q.  F. 
Alara,  for  appellee. 

TAYLOB,  J.  The  appellant  sued  the  ap- 
pellee in  the  circuit  court  for  Orange  coun- 
ty by  the  summary  remedy  provided  in  sec- 
tions 2,  3,  4,  pp.  701,  702,  McGleL  Dig.,  In 
distress  for  rent,  in  which  no  written  plead- 
ings are  necessary  under  the  statute. 

It  was  developed  at  the  trial  on  the  part 
of  the  plaintift  that  she,  through  her  au- 
thorized agents,  by  written  Instrument,  xm- 
der  seal,  dated  the  16th  of  August,  1887, 
leased  the  lower  story  of  a  certain  house  In 
the  city  of  Orlando  to  the  defendant,  Bld- 
dell, for  the  period  of  one  month,  at  a  rental 
of  $15  per  month,  payable  in  advance,  the 
lease  to  continue  from  month  to  month  for 
the  term  of  one  year,  unless  the  lessor  should 
sooner  sell  said  premises,  in  which  event 
BIddeU  was  to  surrender  the  premises  at  any 
time  on  30  days'  notice.  That  BIddeU  took 
possession  of  the  premises  under  said  lease, 
and  paid  one  month's  rent  in  advance.  That 
during  the  latter  part  of  the  mwith  of  Sqi- 
tember,  1887,  she  made  demand  upon  Biddell 
for  the  rent  then  overdue,  and,  on  default  of 
payment  thereof,  thai  demanded  poebessdon 
of  the  premises,  aU  of  which  Biddell  refused 
to  do,  persisting  in  retaining  posseission  of 
the  premises,  and  refusing  to  pay  rent  there- 
for. The  plalnticr  claimed  that  she  was  en- 
titied  to  $360  for  rents  from  October  1,  1887, 
to  October  1,  1888,  the  same  being  double  the 
Teat  due  as  per  the  contract,  but  allowed 
as  a  penalty  under  our  statute  where  the 
tenant  refuses  to  deliver  possession  of  prem- 
ises at  the  expiration  of  his  lease.  Section 
16,  p.  703,  McClel.  Dig.  That  the  defendant 
had  paid  no  rent  for  any  part  of  that  period. 

On  the  part  of  the  defendant,  George  W. 
Biddell,  It  was  shown  that  on  or  about  the 
20th  of  August,  1887,  a  few  days  after  he 
took  possession  of  the  premises  as  the  tenant 
of  the  plaintiff  under  the  above-mentioned 
lease,  his  wife,  Elglva  A.  Bidd^,  purchased 
the  premises  from  the  plaintiff,  one  M.  O. 
Grumpier  acting  as  his  wife's  agent  In  male- 
ing  said  purchase.  That  he  first  went  into 
possession  under  the  lease  as  a  renter,  but 
that,  after  the  purchase  by  his  wife,  he  held 
the  possession  by  virtue  of  the  sale  to  his 
wife.  That  soon  after  buying  the  property 
he  met  the  plaintiff,  who  stated  to  him  that 
she  wanted  some  fiowna  that  were  growing 
on  the  place,  but  that  now,  shice  she  had 
sold  to  his  wife,  she  did  not  feel  authorised 
to  take  them  unless  Mrs.  Biddell  was  dl»- 
posed  to  ^ve  them  to  her,  upon  which  he 
told  her,  if  she  would  send  for  them,  he 
would  give  them  to  her.   The  pltHntUF  also 
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told  blm  that,  as  tlieiy  had  bought  the  place 
before  the  end  of  the  month  for  which  rent 
bad  been  paid,  she  would  refund  to  hltai  the 
month's  rent  paid,  leas  the  amount  that  had 
accrued  up  to  the  time  of  the  pnrcdiase,  and 
instructed  him  to  call  on  her  agents,  Curtis, 
Fletcdier  &  O'Neal,  who  would,  for  her,  re- 
fund him  the  money,  which  he  did.  That 
ever  since  that  time  he  and  his  family  have 
been  In  possession  of  the  premises  under  the 
purchase.  That  one  De  Witt  Carter  and 
family  occupied  the  upper  part  of  the  build- 
ing, and.  after  his  wife's  purchase.  Carter 
paid  rent  to  him,  by  Instruction  from  the 
plaintiff,  for  some  time. 

De  Witt  Carter,  for  the  defendant,  testi- 
fied that  he  was  occupying  the  upper  part  of 
the  building  at  the  time  it  was  sold  by  the 
plaintiff  to  Mrs.  Blddell,  and  that,  soon  after 
the  sale,  the  plaintiff  told  him  she  had  sold 
the  place  to  Mrs.  Biddeil,  and  that  he  should 
thereafter  pay  his  rent  to  Mrs.  Blddell;  that 
he  had  consequently  paid  rent  to  Mr&  Bid- 
den until  the  plaintiff,  through  her  attorney, 
forliade  It,  and  demanded  the  same  to  be 
paid  again  to  her. 

Ingram  Fletcher,  for  the  defendant,  testi- 
fied that  he  was  a  member  of  the  firm  of 
Curtis,  Fletcher  &  O'Neal,  who  were  agents 
for  the  plaintiff  In  raiting  her  property; 
that  he  r«ited  the  lower  stoiy  of  the  prem- 
ises In  question  to  G.  W.  Biddeil  on  August 
15,  1887,  Biddeil  paying  him  $15  for  one 
month's  rent  In  advance ;  that,  about  a  we^ 
after  this,  Blddell  came  to  his  ofQce,  and 
asked  that  a  part  of  the  month's  rent  that 
he  had  paid  should  be  refunded  to  him,  as 
he  had  bou^t  the  property;  that  he  there- 
upon saw  his  principal,  the  plaintiff,  who 
told  him  she  had  sold  the  place  to  Mrs.  Bid- 
deil, and  that,  if  It  was  right,  he  might  pay 
back  a  part  of  the  rent  received,  upon  which 
he  refunded  to  Biddeil  aiU  the  rent  he  had 
paid,  except  the  rents  for  fire  days,  and  75 
cents  for  commission. 

The  plaintiff  herself  was  then  called  as  a 
witness  for  the  d^endant,  and  admitted  that 
the  following  Instrument  was  signed  by  hw, 
and  was  the  agreement  made  between  her- 
self and  M.  O.  Crumpler,  as  agent  for  Mis. 
Bidden,  for  the  sale  of  the  property,  to  wit: 

"Orlando,  Fla.,  August  20th,  1887.  Re- 
ceived of  Blglva  A.  Biddeil  one  hundred  dol- 
lars, as  part  payment  and  earnest  money 
for  house  and  lot  described  as  follows:  Be- 
ginning at  the  N.  W.  comer  of  block  11, 
Summerlin'g  addition  to  Orlando;  running 
east  160  feet;  thrice  south  75)^  feet;  thence 
west  150  feet;  th«ice  north  75^  feet,  to 
place  of  beginning.  Consideration  to  be 
$3,300,  In  payments  as  per  agreement,— ^400 
In  cash,  bal.  $60  per  month.  [Signed]  Mrs. 
V.  P.  Robertson." 

That  she  had  received  $100  under  said 
agreement  on  account  of  the  purchase  money; 
and  H.  O.  Ommpler,  as  Mrs.  Biddell's  agent, 
bad  tfflidered  her  $300  more,  which  she  de- 
clined to  accept   That  there  was  now  pend- 


ing In  said  circuit  court  of  Orange  county 
a  biU  filed  by  Mrs.  Blddell  against  her  for 
specific  performance  of  that  agreement 

The  plaintiff,  on  her  own  behalf,  was  re- 
called as  a  witness,  and  testified  that  she 
had  signed  said  agreement  of  sale  under  a 
mistake  as  to  its  terms  and  effect  as  under- 
stood and  interpreted  by  the  said  Mrs.  Bid- 
deil and  her  husband,  the  defendant,  and 
that,  when  she  discovered  that  a  misunder- 
standing existed  as  to  the  terms  and  effect 
of  said  agreement  of  sale,  die  at  once  ten- 
dered back  to  Mrs.  Biddeil  the  $100  already 
paid,  and  subsequently  declined  to  receive 
the  further  sum  of  $300  when  tendered  by 
Crumpler,  as  agent  for  Mrs.  Biddeil,  and 
then  notified  him,  as  such  agent,  tliat  she 
declined  to  cany  out  said  agreement  of  sale 
because  of  such  misunderstanding,  and  there- 
upon, in  September,  1887,  demanded  posses- 
sion of  said  premises,  which  was  refused, 
and  also  notified  De  Witt  Carter,  who  occu- 
pied the  upper  story,  to  pay  rent  to  her. 
She  denied  ever  having  told  said  Carter  to 
pay  rent  to  Mrs.  Blddell.  She  also  denied 
ever  having  agreed  verbally  or  otherwise 
that  defendant  and  wife,  or  any  one  else, 
should  have  possession  of  said  premises,  or 
any  part  thereof,  under  and  by  virtue  of 
said  agreement  of  sale,  or  otherwise  than 
under  said  lease.  That,  Immediately  prior 
to  bringing  her  suit,  the  possession  of  ttie 
premises  and  the  paymetft:  of  the  rent 
claimed  had  been  demanded  of  the  defend- 
ant, and  had  been  refused  by  him.  That 
she  did  consent  that  her  agents,  Curtis, 
Fletcher  &  O'Neal,  should  refund  a  part 
of  the  rent  paid  for  August,  1887,  but  it  was 
done  at  Mr.  Fletcher's  suggestion,  both  of 
them  then  supposing  the  sale  of  the  prem- 
ises was  made  on  terms  fully  understood. 

Upon  this  testimony  the  cause  was  sub- 
mitted to  the  Jury,  who  found  for  the  de- 
fendant, upon  which  Judgment  was  rendered 
In  favor  of  the  defendant,  and  against  the 
plaintiff,  for  costs,  from  which  judgment 
the  plaintiff  appeals. 

At  the  trial  the  plaintifl  moved  that  all 
of  the  testimony  given  on  behalf  of  the  de- 
fendant relating  to  a  sale  of  the  premises, 
and  a  change  of  tUe  right  of  possession  and 
use  thereof  under  any  such  sale,  be  stricken 
out.  on  the  following  grounds:  (1)  The  evi- 
dence offered  to  prove  such  a  sale  Is  an 
executory  contract  of  sale,  which  defendant 
admits  has  not  been  carried  out,  and  which 
he  also  admits  that  the  plaintiff  refuses  to 
cany  out,  and  which  contract  contains  no 
agreement  that  the  vendee  should  have  pos- 
session thereunder.  (2)  Because^  If  there 
was  any  such  possession  of  said  premises 
granted  to  defendant  by  plaintiff,  the  de- 
fendant admits  that  audi  possession  was 
revoked  prior  to  the  date  for  which  rent  is 
claimed  in  this  suit  and  possession  demanded 
by  plaintiff.  The  refusal  of  the  court  bd.ow 
to  grant  this  motion  Is  assigned  as  error. 

There  was  no  merit  in  this  motion,. and  no 


Digitized  by 


Google 


S6U 


SOUTHERN  REPOBTER,  Vol.  18. 


(Fla. 


error  In  the  refusal  of  the  court  to  sustain 
It  The  entire  motion  seems  to  be  predicated 
upon  the  *  mistaken  idea  that  a  vendor  of 
land  can  enter  Into  a  solemn  contract  for 
its  sale,  put  the  vendee  in  possession  under 
such  contract,  receive  part  of  the  purchase 
money,  and  then  arbitrarily  revoke  such 
contract  without  the  consent  of  the  vendee. 
Neither  a  court  of  law  or  equity  can  admit 
any  such  unilateral  right  on  the  part  of  one 
party  to  a  contract  that  takes  two  to  enter 
Into.  The  evidence  sought  to  be  stricken 
out  here  was  pertinent  and  material,  and 
established  a  perfectly  legitimate  and  prop- 
er defense  In  bar  of  the  relief  sought  The 
well-established  general  rule  is  that  in  ac- 
tions for  rent  by  landlords  against  tenants, 
the  tenant  will  not  be  permitted  to  question 
or  impeach  the  landlord's  title  so  long  as  he 
holds  the  possession  originally  derived  from 
him;  but  it  Is  equally  well  settled  that  this 
principle  does  not  forbid  the  tenant  from 
showing,  by  way  of  defense  In  such  cases, 
that  the  landlord's  title  has  expired,  or  has 
been  terminated  or  extinguished  by  his  own 
act  or  by  operation  of  law.  The  tenant  can- 
not dispute  the  title  of  the  landlord  so  long 
as  It  remains  as  it  was  at  the  time  the  ten- 
ancy commenced;  but  he  may  show  that  the 
title  under  which  he  entered  has  expired  or 
been  extinguished.  Jackson  v.  Rowland,  6 
Wend.  667;  Lancashire  v.  Mason,  75  N.  C. 
455;  McGuffle  v.  Carter,  42  Mich.  497,  4  N. 
W.  Rep.  211;  Elliott  v.  Smith,  23  Pa.  St 
131;  Tewksbury  v.  Magraff,  33  Cal.  237; 
Franklin  v.  Palmer,  50  m.  202;  Wolf  v. 
Johnson,  30  Miss.  513;  Otis  v.  McMillan, 
70  Ala.  46;  Stout  v.  Merrill,  35  Iowa,  47; 
Shields  r.  Lozear,  34  N.  J.  Law,  496;  2  TayL 
Landl.  &  Ten.  (8th  Ed.)  {  708;  Sedg.  &  W. 
Tr.  Title  Land,  |  358;  1  Washb.  Real  Prop, 
c.  10,  {  8. 

In  this  case,  within  a  week  after  the  defend- 
ant was  put  into  possession  of  the  premises 
under  a  lease,  as  the  tenant  of  the  plaintiff, 
the  latter  sells  the  property  to  the  defend- 
ant's wife,  refunds  the  rent  paid  in  advance, 
and  notifies  another  cotenant  of  the  premises 
to  attorn  to  the  defendant's  wife.  These 
acts  upon  the  plaintiff's  part  were  tanta- 
mount to  a  surrender  of  her  possession  as 
landlord  to  her  vendee,  the  defendant's  wife, 
and  she  could  not  revest  herself  with  the 
right  to  such  surrendered  possession,  against 
her  vendee's  consent  and  without  any  de- 
fault on  the  vendee's  part,  without  first  get- 
ting rid,  in  some  legitimate  way,  of  her  con- 
tract of  sale.  Her  arbitrary  revocation  of 
such  contract  or  refusal  to  carry  It  out  and 
demand  for  possession  or  rents,  could  not 
of  itself,  in  the  absence  of  default  on  the 
vendee's  part  reclothe  her  with  the  right  to 
the  possession  of  the  premises  or  to  the 
rents  therefrom,  until  the  rights  of  her  ven- 
dee under  such  contract  of  purchase  bad 
been  properly  disposed  of  and  determined 
in  some  legitimate  manner.  Under  the 
proofs  in  the  case,  we  thhik  the  verdict  of 


the  jury  was  proper,  and  the  court's  denial 
of  the  motion  for  new  trial  was  proper  also. 
There  are  other  exceptions  and  assignments 
of  error  thereon  in  the  record,  out  we  deem 
it  unnecessary  to  notice  them  further  than 
to  say  we  discover  no  reversible  error  in 
the  record,  and  the  Judgment  appealed  from 
Is  therefore  affirmed. 


PACE  V.  LANIER. 


(12  FUi.  291) 


(Supreme   Court  of  Florida.     June  15,   1893.) 
Appeal— Verification  of  Kecokd. 
A  bill  of  exceptions,  or  that  which  ia 
tantamonnt  thereto,  properly  signed  and  sealed 
by   the  judge  presiding,  is  necessary^  to   give 
verity  and  authenticity  to  any  exposition  of  the 
happenings  and  proceedings  in  pais  at  the  trial 
below,  in  order  that  alleged  errors  at  snch  trial 
can  be  considered  upon  appeal. 
(Syllabus  by  the  Court) 

Appeal  from  drcult  court.  Orange  cotinty; 
John  D.  Broome,  Judge. 

Action  by  Isaac  M.  Lanier,  administrator 
of  John  Lanier,  deceased,  against  J.  E.  Face, 
administrator  of  M.  J.  Doyle,  deceased. 
Plaintiff  had  Judgment  and  defendant  ap- 
peals.   Affirmed. 

G.  F.  Akers,  for  appellant  W.  R.  Anno, 
for  appellee. 

TAYLOR,  J.  John  Lanier  sued  M.  J. 
Doyle,  in  the  circuit  court  of  Orange  county, 
in  an  action  of  covenant  for  alleged  breaches 
of  covenants  contained  in  a  warranty  deed 
to  lands  sold  by  Doyle  to  Lanier.  The  trial 
resulted  in  a  verdict  and  Judgment  for  the 
plaintiff  in  the  sum  of  $3,266.66,  be^des 
costs.  From  this  Judgment,  Doyle  appealed 
to  this  court  Since  the  pendency  of  the  ap- 
peal here,  both  the  appellant  and  appellee 
have  died,  and,  upon  the  suggestion  here  of 
such  deaths,  J.  E.  Pace,  as  administrator 
of  Doyle,  has  been  substituted  as  appellant 
and  Isaac  M.  Lanier,  as  administrator  of 
John  Lanier,  has  been  substituted  as  appel- 
leoi 

The  record  before  us  ui>on  appeal  contains 
a  voluminous  amount  of  what  purports  to 
be  the  evidence  of  divers  witnesses  who  de- 
posed orally  at  the  trial  below,  together  with 
various  deeds,  contracts,  and  certified  copies 
of  records  purporting  also  to  have  been  in- 
troduced at  the  trial  below.  Copied  also 
in  the  record  before  us  are  various  charges 
purporting  to  have  l>een  given  to  the  Jury 
at  the  trial.  There  is  also  copied  into  the 
record  a  motion  for  new  trial  that  purports 
to  have  been  made.  But  we  cannot  consid- 
er any  of  this  evidence,  nor  the  charges,  nor 
the  motion  for  a  new  trial,  as  there  is  no 
bill  of  exceptions  signed  and  sealed  by  the 
Judge  presiding,  nor  anything  tantamount 
to  or  resembling  a  bill  of  exceptions,  to  make 
any  of  this  mass  of  matter  a  part  of  the  rec- 
ord in  the  cause,  or  that  gives  to  it  such  au- 
thenticity as  to  enable  us  to  treat  or  regard 
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it  as  any  part  of  the  proceedings  bad  at 
the  trial  below.  In  view  of  tbls  condition 
of  the  record  before  us,  there  are  but  two 
assigaments  of  error  that  we  can  consider, 
and  they  are  as  follows:  (1)  "Tliat  the  court 
erred  in  sustaining  demurrer  to  the  plain- 
tiff's (defendant's)  plea."  (2)  "That  the  court 
erred  in  striking  plea  of  abatement"  And 
even  these  assignments  we  would  tie  Justi- 
fied In  treating  as  abandoned,  since  they  are 
not  insisted  upon  in  the  briefs  for  the  ap- 
pellant filed  here,  and  we  are  dted  to  noth- 
ing therein  wherein  the  alleged  error  exists. 

Bat,  as  to  the  first  assignment  above,  we 
find  from  the  record  tliat  the  plalntifF,  in 
fact,  filed  three  different  declarations  at 
different  times;  the  last  two  being  desig- 
nated as  "amended  declarations,"  but  were, 
each  of  them,  complete  wltliin  themselves, 
without  reference  to  the  declaration  that  pre- 
ceded them  respectively  in  the  cause.  To 
each  of  these  declarations  the  defendant 
pleaded  and  demurred  at  the  same  time.  The 
defendant's  demurrer  to  the  first  declaration 
filed  seems  to  have  been  voluntarily  admit- 
ted by  the  plaintiff,  because,  without  any 
ruling  of  the  court  thereon,  the  plaintiff,  after 
the  filing  of  such  demurrer,  fiJed  another 
declaration  curing  the  principal  defect,  point- 
ed out  by  the  demurrer,  in  the-  first.  To  this 
second  declaration  the  defendant  again  de- 
murred and  pleaded  at  the  same  time.  This 
demurrer  to  tiie  second  declaration  was  sus- 
tained by  the  court,  and  leave  granted  to 
the  plaintiff  to  file  an  amended  declaration. 
The  plaintiff  then  filed  his  third  declaration, 
and  to  this  third  and  last  declaration  the 
defendant  again  demurred  and  pleaded  at  the 
same  time;  the  pleas  being  a  substantial  re- 
producticHi  of  those  filed  to  the  second  decla- 
ration, and  which  pleas  to  the  second  decla- 
ration were  demurred  to  by  the  plaintiff,  and 
the  demurrer  thereto  sustained.  Though 
these  pleas  had  been  held  bad  upon  demur- 
rer when  filed  -  as  a  defense  to  the  second 
declaration  in  the  case,  yet,  when  reproduced 
and  reflled  as  a  def«ise  to  the  third  and  last 
declaration  In  the  cause,  the  platnUff  Joined 
issue  thereon,  and  the  parties  went  to  trial 
before  a  Jury  upon  the  issues  thus  presented 
and  Joined.  The  defendant,  therefore,  got 
the  full  benefit  of  his  pleas,  and,  though  the 
court  may  have  erred  in  sustalnliig  the  plain- 
tiff's demurrer  thereto  when  interposed  as  a 
defense  to  the  second  declaration,  such  error, 
if  there  was  any,  could  not  have  injuriously 
affected  the  defendant,  for  the  reason  that 
he  got  tlie  full  benefit  of  the  same  pleas  by 
way  of  defense  to  the  last  declaration  filed, 
upon  which  the  trial  seems  to  have  been  had. 

Upon  the  defendant's  demurrer  to  the  last 
declaration  there  appears  no  ruling  of  the 
court,  and  no  disposition  thereof  seems  to 
have  been  made-  The  parties,  however,  seem 
voluntarily  to  have  gone  to  trial  without 
such  disposal  of  this  demurrer  of  the  defend- 
ant, wbkdt  action  upon  the  defendant's  part, 
under  the  lollng  of  this  court  in  Judge  t. 


Moore,  9  Fla.  269,  must  be  held  to  be  a 
waiver  of  such  demurrer. 

To  the  second  declaration  the  defendant, 
as  before  stated,  demurred,  and,  by  a  sepa- 
rate plea,  pleaded  in  abatement  thereto,  and, 
besides,  filed  other  separate  pleas,  that  were 
afterwards  reflled  as  defenses  to  the  last 
declarations  filed.  This  second  decIaratiMi,  to 
which  this  separate  plea  in  abatement  spoke, 
was  held  bad  on  the  defendant's  demurrer 
thereto.  After  this,  when  the  plaintiff  filed 
his  third  and  last  declaration,  the  defendant 
did  not  again  interpose  thereto  the  former 
plea  in  abatement,  or  connect  such  plea  in 
any  way  with  his  defenses  to  the  last  declara- 
tion. The  plea  in  abatement  spoke  only  to 
the  second  declaration,  so  that,  even  if  there 
was  any  error  in  the  striking  of  such  plea, 
the  defendant  was  not  injured  thereby,  since 
the  declaration  to  which  it  was  intended  as 
a  defense  was  held  bad  on  the  defendant's 
demurrer  thereto. 

For  the  reasons  already  stated,  the  other 
errors  assigned,  based  upon  the  evidence  in 
the  cause  and  the  charges  of  the  court,  can- 
not be  considered;  and,  finding  no  errors  ap- 
parent upon  such  portions  of  tlie  record  as 
can  be  considered  by  us,  the  Judgment  ai>- 
pealed  from  is  affirmed. 


(UFla.  M4) 
NELSON  V.  STATD. 

(Supreme  Ck>art  of  Florida.     Joly  15,  1893.) 

HuKSBB — Verdict — Kailubb  to  Spboitt  Dboxbb 
— Chabacteb,  How  Pboved. 

1.  Under  section  2383,  Rev.  St.,  a  vwdict 
that  fails  to  specify  the  degree  of  homicide  of 
which  it  finds  the  defendant  guilty  is  a  nullity, 
and  no  sentence  can  legally  be  pronounced 
thereon. 

2.  Where  a  witness,  by  whom  It  is  de- 
signed to  impeach  the  character  of  another  for 
veracity,  testifies  tliat  he  knows  the  general 
reputation  of  the  party  to  be  impeached  In  the 
neighborhood  in  which  such  party  lives  for 
truth  and  veracity,  the  foundation  for  proving 
what  that  r^utation  is  has  been  sufficiently 
laid,  and  the  witness  thus  laying  sach  founda- 
tion shoald  be  permitted  to  go  on  and  testify 
as  to  what  the  reputation  is,  and  whether  he 
would  believe  such  party  under  oath,  without 
being  interrupted  by  a  cross-examination  to 
test  the  extent  and  sources  of  his  Information 
as  to  such  character.  The  proper  practice  in 
testing,  by  cross-examination,  tne  extent  and 
sources  of  the  knowledge  or  information  of 
such  impeaching  witness  is  to  defer  it  until  the 
witness  has  been  turned  over  in  regular  order 
for  cross-examination  in  general  at  the  close  of 
the  examination  In  chief. 

3.  When  character  for  peacefulness  or  tur- 
bulence is  put  in  issue,  the  general  rule  is  that 
it  must  be  established  by  evidence  of  the  gen- 
eral reputation  of  the  party  in  the  community 
for  such  cliaracter,  and  not  by  evidence  of  spe- 
cific acts  or  conduct  on  particular  occasions; 
and  the  proof  in  rebuttal  in  such  cases  should 
be  confined  also  to  general  reputation,  and  not 
be  allowed  to  go  into  specific  acts  or  conduct 
on  particular  occasions. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Marlon  county;  Jease 
J.  Floley,  Judge. 
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JTohn  Ndson,  Jr.,  was  convicted  of  murder 
In  the  flnt  degree,  and  brings  error.  Oe- 
yersed. 

Miller  A  Spencer,  for  plaintiff  In  error. 
WlUiam  B.  Lamar,  Atty.  Gen.,  for  tlie  State. 

TAYLOR,  3.  The  plaintiff  in  error  was  In- 
dicted and  tried  at  the  fall  term,  1892,  of  the 
drcult  court  for  Marlon  county,  for  murder 
In  the  first  degree  of  one  Charles  Davis,  the 
trial  resulting  In  the  following  general  ver- 
dict, viz.:  "We^  the  Jury,  find  the  defendant 
gnilly."  Upon  the  refusal  of  tbe  court  be- 
low to  grant  his  motion  for  a  new  trial,  the 
defendant  was  sentenced  to  die,  and  brings 
his  case  here  by  wrtt  of  error. 

The  insufficiency  of  the  verdict  In  not 
specifying  the  degree  of  murder  of  which  It 
finds  the  defendant  guilty  is  assigned  as  error. 
This  court,  at  its  last  term,  in  the  cases  of 
Hall  V.  State,  31  Fla.  — ,  12  South.  Rep.  449; 
Lovett  V.  Stat*!,  31  Fla.  — ,  12  South.  Hep. 
452;  and  Murphy  v.  State,  31  Fla.  — , 
12  South.  Rep.  453,— held  that  under  the  pro- 
visions of  section  2383,  Rev.  St,  such  a  ver- 
dict l8  a  nullity,  and  that  no  Judgment  or 
sentence  ooidd  legally  be  pronounced  thereon. 
This  error  is  fatal  to  the  judgment  and  sen- 
tence appealed  from,  and  necessitates  Its  re- 
versal 

At  the  trial  the  defendant  Introduced  sev- 
eral witnesses  for  the  purpose  of  Impeaching 
the  character  for  truth  and  veracity  of  one 
of  the  witnesses  for  the  state,  by  proof  that 
such  witness'  reputation  for  -truth  and  verac- 
ity in  the  community  in  which  he  lived  was 
bad,  and  that  no  credence  would  be  given  to 
his  evidence  under  oath.  After  tiie  defraid- 
ant's  witnesses,  Introduced  for  this  purpose, 
had  testlfled  that  they  knew  the  state's  wit- 
ness, and  knew  his  general  reputation  In  the 
neighborhood  In  which  he  lived  for  truth  and 
veracity,  the  court,  over  the  defendant's  ob- 
jection, permitted  the  state  attorney  to  break 
Into  the  examination  In  chief  by  a  cross-ex- 
amination as  to  the  sources  and  extent  of 
the  knowledge  of  the  parties  as  to  the  repu- 
tation and  character  of  the  witness  to  be 
Impeached,  which  ruling  of  the  court  was 
excepted  to,  and  is  assigned  as  error.  The 
case  of  Robinson  v.  State,  16  Fla.  835,  settles 
the  practice  In  such  cases.  Whoi  the  Im- 
peaching witnesses  had  answered  that  they 
knew  the  party  to  be  Impeadied,  and  knew 
his  general  reputation  for  truth  and  veracity 
In  the  community  where  he  lived,  the  founda- 
tion for  proving  what  that  reputation  was 
had  been  sufficiently  laid,  and  the  court 
should  not,  at  this  Juncture,  have  permitted 
the  state  attorney  to  Interfere  with  the  ex- 
amination in  chief  by  a  cross-examination  as 
to  tlie  sources  and  extent  of  their  knowledge 
and  information  as  to  such  reputation,  but 
should  have  permitted  the  defendant  to  pro- 
ceed with  his  examination  In  chief,  and  shoidd 
have  allowed  the  witnesses  to  state  what  that 
reputation  was,  and  whether  from  that  repn- 


tmtlon  they  would  believe  ttis  party  nnder 
oath.  When  turned  over  for  general  eroas- 
examlnatlon  in  regular  order,  at  the  dose 
of  the  examination  in  chief,  the  state  attor- 
ney could  then,  by  cross-examination,  test 
the  extent  of  Hie  Information  of  the  witnesses 
and  the  sources  of  their  Imowledge.  TUa 
departure,  however,  from  the  proper  practice 
In  such  cases,  we  do  not  now  decide  to  be 
reversible  error,  as  the  court  below  necessap 
rtlyhas  a  wide  discretion  In  all  matters  toacb- 
Ing  the  order  in  which  evidence  shall  be  ad- 
mitted. 

On  the  cross-examination  of  one  of  Urn  de- 
fendant's witnesses,  by  whom  the  general 
reputation  and  character  of  the  defendant 
as  a  peaceful  and  law-abiding  citizen  had 
been  put  in  proof,  the  state  attorney  was 
permitted  by  the  court,  over  the  defendant's 
objection,  to  put  the  following  question  to 
tlie  witness:  "Did  you  not  hear  or  know, 
about  one  week  or  ten  days  before  the  shoot- 
ing of  which  the  defendant  Is  now  charged, 
that  he  was  charged  in  your  neighborhood 
wiUi  shooting  into  a  house  with  a  lot  of 
women  in  it,  and  that  the  pistol  was  takMi 
away  from  him?"  Exception  was  taken, 
and  this  ruling  was  assigned  as  error.  The 
court  erred  in  permitting  this  question. 
When  character  for  peacefulness  or  turbu- 
lence is  put  in  issue  In  such  cases,  the  general 
rule  Is  that  the  proof  thereof  must  be  made 
by  evidence  of  the  general  reputation  of  tlie 
party  in  the  community  for  such  character, 
and  not  by  evidence  of  specific  acts  or  con- 
duct on  i)articnlar  occasions,  (Gamer  v.  State, 
28  Fla.  113,  9  South.  Rep.  835;)  and,  when 
such  character  is  put  In  issue,  the  proof  In- 
terposed In  rebuttal  must  be  confined  alsa 
to  general  reputation,  and  not  allowed  to  go 
Into  specific  acts  or  conduct  on  particular 
occasions. 

For  the  error  in  the  verdict  rendered,  tb» 
Judgment  and  sentence  of  the  court  below 
are  reversed,  and  a  new  trial  ordered. 


(M  Ala.  m) 
STATB  V.  HARTFORD  FIRB  IN&  OO. 
(Supreme, Court  «f  Alabama.    June  22,  18S3L) 

SCATUnS— PROVUIONS  GSBIIANI  TO  TiTUI  — VO» 
BIQN  CORPOBATIOHB— lilOBXSa. 

Act  Feb.  18,  1893,  {  4,  (Acta  1892-«3, 
p.  690,)  providing  that  no  foreign  corporatlaa 
''ghall  hereafter  carry  on  any  basiness  in  this 
state  without  first  having  paid  into  the  treas- 
ury of  the  state"  like  fees  as  those  required  by 
corporations  created  under  the  laws  of  tM 
state*  applies  only  to  such  oorporationa  as 
may  commence  business  after  the  passage  of 
the  act,  and,  thus  construed,  is  germane  to  the 
title,  which  ia  "to  require  all  corporations  to 
pay  a  fee  or  license  for  the  use  of  the  state 
before  oommendnK  bnsinesa"  therdn. 

Appeal  from  dty  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Action  by  the  state  of  Alahanui  against  tba 
Hartford  Fire  Losuranoe  Company  to  recoTer 
a  license  fee  of  $250  for  the  privilege  at 
doing  busineas  within  the  state.   Defendant 
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had  Judgment,  and  tbe  state  ivpeals.   Af- 
firmed. 

The    act    under    wbich    this    action   was 
brought  is  as  follows:    "An  act  to  require  all 
coiporatloDs  to  pay  a  fee  or  llcaise  for  the 
use  of  the  state  before  commendiig  biuinees 
in  this  state.    Section  1.   Be  It  enacted  by 
the   General    Assembly   of   Alabama,    that 
hereafter,  b^ore  any  commlssicMi  shall  be  is- 
sued to  any  corporation  organized  nnder  the 
general  incorporation  laws  of  this  state,  au- 
thorizing such  corporation  to  do  business,  the 
parties  to  whom  the  same  is  issued  sluUl  pay 
to  the  judge  of  probate  or  other  officer  is- 
suing the  same  the  following  fees,  for  the  use 
of  the  state:    Where   the  proposed    capital 
stock  of  such  corporation  does  not  exceed 
fifty  thousand  dollars,  a  fee  of  twaity-flve 
($26)  doUars;    where  it  exceeds  fifty  thou- 
sand dollars,  bat  does  not  exceed  one  hun- 
dred thousand,  a  fee  of  fifty  ($S0)  dollars; 
where  it  exceeds  one  hundred  thousand  i<A- 
lara,  bat  does  not  exceed  two  hundred  and 
fifty  thousand,  a  fee  of  serenty-flve  (?75) 
doUars;   where  it  exceeds  two  hundred  and 
fifty  thousand  dollars,  but  does  not  exceed 
five  hundred  thousand,  a  fee  of  one  hundred 
(1100)  dollars;  where  it  exceeds  five  hundred 
thousand  dollars,  but  does  not  exceed  one 
million,  a  fee  of  two  hundred  ($200)  dollars; 
where  such  proposed  capital  stock  exceeds 
one  million  dollars,  two  hundred  and  fifty 
($250)  dollars.    Sec.  2.  Be  it  further  enacted, 
that  aU  fees  so  paid  shall  be  paid  by  the  offi- 
cer receiving  the  same  into  the  state  treasury 
in  the  same  manner  as  licenses  and  other  fees 
beI(Higing  to  the  state  are  now  required  to 
be  paid  by  such  officer.    Sec.  3.  Be  it  further 
enacted,  that  before  any  bill  for  the  creation 
of  any  corporation  by  any  special  act  of  the 
goieral  assembly  of  this  state  shall  be  in- 
troduced, there  shall  be  paid  into  the  treas- 
ury of  the  state,  by  the  parties  seeking  the 
same,  double  the  amount  of  fees  herein  above 
required  to  be  paid  by  corporations  organized 
tmder  the  general  incori)oratlon  law  of  the 
state:  provided.  If  such  charter  should  not 
be  granted  by  the  legislature,  the  money  so 
paid  shall  be  refmided  to  the  person  paying 
the  same.    Sec.  4.  Be  it  further  enacted,  that 
no  corporation  created  by  the  laws  of  any 
other  state  or  of  any  foreign  country  tfudl 
heteattec  carry  on  any  business  in  this  state 
wltbont  first  having  paid  into  the  treasury 
of  this  state,  for  the  use  of  the  state,  like 
fees  as  those  required  of  corporations  organ- 
ized under  the  general  incorporation  laws  of 
this  state  by  the  first  section  of  this  act 
Sec.  5.  Be  it  farther  enacted,  that  all  con- 
tracts made  in  this  state  after  the  first  day  of 
July,  1893,  by  any  corporation  wliidi  has  not 
first  complied  with  the  provisions  of  this  act, 
shall  be  wholly  Toid.    Sec.  6.  Be  it  farther 
enacted,  Uiat  it  is  the  Intoitlon  of  this  act 
that  tile  fee  or  license  hereby  required  shall 
be  paid  once  only,  and  that  such  payment 
does  not  relieve  any  corporation  from  the 
duty  of  conqdylng  with  the  requirements  of 


existing  laws.  Approved  February  18,  1893." 
The  defendant  demurred  to  the  complaint  on 
the  ground  that  the  statute  on  which  it  was 
founded  was  unconstitutional.  This  demur- 
rer being  overruled,  the  defendant  set  up  by 
special  plea  the  defense  which  is  shown  in 
the  opinion.  The  plaintiff  demurred  to  this 
special  plea  on  the  ground  that  the  matters 
and  things  alleged  in  said  plea  constituted  no 
defense  to  the  action,  which  was  stated  in 
various  forms.  The  demurrer  was  overruled, 
and,  issue  being  Joined,  there  was  verdict 
and  Judgment  for  the  defendant 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 
Tompldns  &  Gray,  for  appellee. 

STONB,  J.  This  is  a  suit  by  the  state 
against  a  foreign  insurance  company,  and 
is  sought  to  be  maintained  under  the  act 
approved  February  18,  1893,  (Acts  1892-93, 
pp.  690,  691.)  The  sole  question  presented 
for  oar  consideration  Is  the  Judgment  of 
the  city  court  overruling  plaintiff's  demur- 
rer to  defendant's  plea  in  bar.  The  suit 
was  commenced  in  May,  1893,  and  it  Is 
averred  in  the  complaint  that  the  defendant, 
a  corporation  created  by  the  laws  of  Con- 
necticut with  a  capital  stock  of  $1,250,000, 
and  "autttorized  by  its  charter  to  engage  In 
the  business  of  issuing  policies  of  fire  In- 
surance, did  engage  in  said  corporate  btisi- 
ness,  and  did  issue  policies  of  fire  insurance, 
within  the  state  of  Alabama  after  the  18th 
day  of  February,  1893,  and  has  continued  to 
engage,  and  is  now  engaged,  in  said  business 
witliln  said  state,  without  having  first  paid 
into  the  treasury  of  said  state,  for  the  use 
of  the  state,  a  fee  or  license  of  two  hundred 
and  fifty  dollars,  as  required  by  law."  This 
complaint  corresponds  With  section  4  of 
the  act  approved  February  18,  1893,  if  we 
consider  that  section  without  reference  to 
other  parts  of  the  sftatute. 

The  defense  pleaded  may  be  thus  stated: 
That  before  the  enactment  of  that  statute 
the  defendant,  having  been  previously  incor- 
porated and  organized  tmder  the  laws  of 
Connecticnt,  did  comply  with  all  the  provi- 
sions of  section  1200  of  the  Code  of  1886, 
(they  are  set  out  in  detail  in  the  plea,)  did 
pay  the  license  fee,  $100,  into  the  treasury  of 
Alabama,  and  obtained  a  license  from  the 
state  auditor,  authorizing  it  to  conduct  and 
transact  the  business  of  fire  insurance  in 
this  state  tmtil  January  16,  1894;  and  that 
thereupon,  and  before  February  18,  1893, 
to  wit  January  1,  1893,  "this  defendant 
commenced  doing  business  in  the  state  of 
Alabama,  and  was  and  continuously  did 
business  in  the  state  of  Alabama  up  to  the 
-said  18th  day  of  February,  1893;  and  was 
on  said  18th  day  of  February,  1893,  doing 
business  in  the  state  of  Alabama,  and  had 
been  for  many  years  prior  to  said  18th  day 
of  February,  1893,  carrying  on  its  business 
in  said  state  of  Alabama,  and  did  not  com- 
menca  carrying  on  such  business  after  said 
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date."  The  precise  point  of  the  plea  and 
defense  is  that  the  statute  of  February,  1893, 
has  reference  alone  and  excluslTeiy  to  cor- 
porations wlilch  should  thereafter  commence 
doing  business  in  the  state  of  Alabama,  and 
that  it  does  not  and  cannot  apply  to  corpora- 
tions which  had  commenced  business  be- 
fore the  statute  was  enacted,  and  were  en- 
gaged in  business  at  the  time  of  the  enact- 
ment This  defense  is  rested  on  the  title 
of  the  act  of  February  18,  1893,  which  U  in 
the  following  language:  "An  a£t  to  require 
aU  corporations  to  pay  a  fee  or  license  for 
the  use  of  the  state  before  commencing 
business  in  this  state." 

The  constitution  of  Alabama  (article  4,  i 
2)  declares  that  "each  law  shall  contain  but 
one  subject,  which  shall  be  clearly  expressed 
In  its  title."  with  certain  exceptions,  not 
pertinent  to  this  case.  That  section  has 
been  many  times  considered  and  very  fully 
discussed  by  this  court  Our  nnlform  Inter- 
pretation has  been  that  the  clause  is  man- 
datory; and  that,  if  a  statute  embodies  any 
matter  which  is  not  germane  to  and  em- 
braced in  the  title,  such  clause  must  be  pro- 
nounced unconstitutlonaL  We  deem  it  un- 
necessary to  repeat  the  arguments.  Th^ 
are  fully  set  forth  in  the  following  decisions, 
and  in  the  many  authorities  therdn  referred 
to:  Ballentyne  v.  Wicltersham,  75  Ala.  533; 
Lowndes  County  v.  Hunter,  49  Ala.  507; 
Stein  V.  Leeper,  78  Ala.  517;  ism&e  v, 
Jones,  80  Ala.  89;  Bamagnano  t.  Crook,  85 
Ala.  226,  8  South.  Rep.  845;  Bx  parte  Reyn- 
olds, 87  Ala.  138,  6  South.  Rep.  335;  Mont- 
gomery y.  State,  88  Ala.  141,  7  South.  Rep. 
61;  Ex  parte  Gowert  82  Ala.  84,  8  South. 
Rep.  225. 

It  will  be  observed  that  the  title  of  this 
act  uses  the  word  "commencing,"  present 
participle  of  the  verb  "to  commence."  The 
definition  of  the  verb  "to  commence"  Is: 
"To  cause  to  begin  to  be;  perform  the  first 
act  of;  alter  upon;  begin."  Cent  Diet 
"To  begin;  to  originate;  to  do  the  first  act 
In  anything;  to  take  the  first  step."  Webst 
Diet  Bach  of  these  deflnlUons  shows  that 
the  title  of  the  statute  we  are  considering 
iB  clearly  Inappropriate  to  a  business  al- 
ready begun  and  in  continuing  operation. 
It  must  and  does  relate  to  a  business  there- 
after to  be  entered  upon.  The  first  three 
sections  of  the  act  of  February  18,  18^ 
refer  In  terms  to  Alabama  corporations  to 
be  organized  after  the  enactment  of  the 
statute.  They  «ould  not  by  any  straining 
be  made  applicable  to  corporations  then 
existing.  These  are  clearly  witliln  both  the 
letter  and  the  spirit  of  the  ^tle  of  the  act 
nte  fourth  section  of  the  statute  is  In  the 
following  language:  "No  corporation  created 
by  the  laws  of  any  other  state  or  any  for- 
eign country  shall  hereafter  carry  on  any 
business  in  this  state  without  first  haying 
paid  into  the  treasury  of  tills  state,  for  the 
use  of  the  state,  like  fees  as  those  required 
of  corporations  organized  under  the  general 


Incorporation  laws  of  this  state  by  the  first 
section  of  this  act"  The  natural  Import  of 
this  language,  considered  by  itself,  is  that  It 
embraces  foreign  corporations  then  doing 
business  In  the  state,  and  proposing  to  con- 
tinue to  do  such  business.  Tills,  however, 
would  make  this  clause  of  the  statute  un- 
constitutional, because  neither  expressed  nor 
embraced  in  the  title  of  the  act  It  is  our 
duty,  in  interpreting  legislative  enactments, 
to  presume  there  was  an  intention  to  con- 
form to  the  constitution;  and  to  so  construe 
any  doubtful  word  or  clause  as  to  make  it 
constitutional,  rather  than  make  it  uncon- 
stitutional by  a  contrary  Interpretatloo, 
Thus  construing  section  4  of  the  act  under 
consideration,  we  hold  that  the  intention 
was  to  make  it  operative  upon  for^gn  cor- 
porations thereafter  to  oommenoe  business 
tu  Alabama,  and  not  to  such  as  were  al- 
ready doing  business  within  the  state.  To 
thus  construe  it  brings  section  4  clearly  with- 
in the  purview  of  the  title  of  the  act  while 
the  construction  contended  for  by  appellant 
would  make  it  unconstitutional.  The  Judg- 
ment of  the  city  court  is  afilrmed. 


HUBBARD  et  al.  v. 


CM  Ala.  440) 
BUCK. 


(Supreme  Court  of  Alabama.  May  23,  1883.) 
Vbndoh's  Lien— VVukn  Exists. 
Complainant  conveyed  to  liis  brother 
land  held  by  them  in  common.  The  brother, 
who  was  about  to  form  a  partnership  with  a 
third  person,  desired  to  put  the  whole  of  said 
land  into  the  firm,  as  iiis  contribution  to  the 
capital.  He  and  complainant  Ixith  testified 
that  the  conveyance  was  made  to  enable  him  to 
do  this.  Complainant  said  he  knew  nothing 
of  a  vendor's  lien.  Held,  that  no  such  lien  was 
reserved,  bat  that  reliance  was  placed  solely 
on  the  credit  of  his  brother. 

Appeal  from  chancery  court,  MobUe  ooim- 
ty;   William   H.   Tayloe,  Chancellor. 

Bill  by  John  B.  Buck  against  Hubbard 
Bros.  Decree  for  complainant  Respond- 
ents appeal.     Beversed. 

PiUans,  Torrey  &  Hanaw,  for  appeUanta. 
Faith  &  Brven,  for  appellee. 

GOLIMAN,  3.  John  E).  Bn(&  filed  the 
present  bill  to  enforce  a  vendor's  lien  upon 
certain  land  described  in  the  bill  of  com- 
plaint John  E.  Buck  and  William  J.  Buck 
owned  the  lands  in  fee,  as  tenants  in  com- 
mon; and  by  deed  absolute  in  its  terms, 
dated  November  17,  1880,  John  F.  Buck  con- 
veyed the  land  to  his  cotenant  William 
J.  Buck,  and  in  the  deed  acknowledged  pay- 
ment of  the  consideration.  On  the  14th  of 
November,  1890,  W.  Otis  McMahon  and  Wil- 
liam J.  Buck,  copartners  doing  business  as 
McMahon  &  Buck,  executed  a  mortgage  up- 
on the  lands  to  appellants,  Hubbard  Bros., 
the  consideration  of  the  mortgage  being 
the  extension  of  a  post  due  debt  for  ^,700, 
and  a  cash  loan  of  11,500.  At  the  time  of 
the  execution    of    the  mortgage,  Hubl>ard 
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Broa.  had  knowledge  tbat  the  legal  title  to 
a  half  interest  In  the  lands  was  in  Jolin  B. 
BuclE,  the  complainant  On  the  28th  of  No- 
vemlier,  1890,  the  grantee,  WiUlam  J.  Buck, 
conTeyed  the  same  lands,  in  fee,  to  the  co- 
partaership  of  McMahon  &  Buck.  McMa- 
hon  knew  that  his  copartner,  William  J. 
Buck,  made  no  payment  of  the  purchase 
money  for  the  half  interest  in  the  land  to 
his  vendor,  John  K.  Bucl^  the  complainant 
Whatever  interest  McMahon  &  Buck  held 
in  tiie  land  by  virtue  of  the  conveyance 
from  John  EL  Buck  to  William  J.  Buck,  and 
from  William  J.  Buck  to  the  copartnership 
of  McMahon  &  Buck,  inured  to  Hubbard 
Bros.,  under  and  by  virtue  of  the  mortgage 
executed  to  Hubbard  Bros,  on  the  14th  of 
November,  1890.  Chapman  v.  Abratiams, 
61  Ala.  114.  The  evidence  satisfactorily 
shows  that,  when  Jolm  E.  Buc^  executed 
the  deed  to  William  J.  Buck,  he  had  no 
knowledge  tliat  Buck  &  McMahon  had  mort- 
gaged the  land  to  Hubbard  Bros. 

The  sole  question,  then,  is  whether  John 
SL  Buck  waived  the  vendor's  lien  f^ea  he 
conveyed  the  land  to  his  brother,  William 
J.  Buck.  There  is  no  material  conflict  In 
the  evidence  upon  which  the  determination 
of  this  question  depends.  In  every  sale  and 
conveyance  of  lands,  when  the  purcliase 
money  is  not  paid,  although  the  deed  may 
recite  the  payment  of  the  purchase  money, 
without  any  speciad  contract  to  tliat  effect, 
upon  principles  of  equity  and  good  con- 
science, the  law  presumes  the  reservation 
of  the  vendor's  lien,  unless  the  terms  of 
the  contract  of  sale,  or  the  attendant  cir- 
cumstances of  the  transaction,  satisfactorily 
allow  it  was  purposely  excluded,  and  the 
vendor  relied  upon  the  personal  credit  of 
the  vendee^  or  other  security  was  taken 
and  relied  upon  by  the  vendor.  The  testi- 
mony of  the  vendor,  John  B.  Bud^  and 
his  vendee,  William  J.  Buck,  satisfactorily 
shows  the  following  facts,  which  led  to  the 
conveyance  of  the  deed  to  William  J.  Buck: 
J.  Otis  McMahon  and  William  J.  Buck 
formed  the  copartnerslilp  of  McMahon  & 
Buck,  the  purpose  of  which  was  to  engage 
in  the  luml>er  business.  McMahon  agreed 
to  put  in  the  firm  $8,000  in  cash,  and  Wil- 
Uam  J.  Buck  agreed  to  put  in  4,000  acres 
of  land,  at  a  valuation  of  $2  per  acre.  Jolm 
E.  Buck  knew  of  this  copartnerstiip,  and  its 
terms,  and  the  undertaking  of  his  brother 
to  put  in  the  firm  4,000  acres  of  land.  WU- 
liam  J.  Buck  testifies  that  his  brother,  John 
B.  Buck,  tiad  promised  to  make  him  a  deed 
in  fee  to  the  land,  whenever  he  would  re- 
quest it.  In  order  to  enable  him  to  comply 
with  his  agreement  with  McMahon  to  put 
in  the  firm  4,000  acres  of  land.  WiUlam  J. 
Bud£  further  testifier  that  Iiis  confidence  in 
bis  ability  to  get  tliis  deed  from  John  B. 
Buck  at  any  time  was  his  reason  for  mort- 
gaging the  lands  to  Hubbard  Bros,  abso- 
lutely Itefore  he  received  the  conveyance 
from  his  brother.    He  says  that,  upon  Ills 


promise  to  pay  his  brother  for  fha  land  at 
the  valuation  as  put  into  the  firm  of  Mc- 
Mahon &  Buck,  biA  brother  agreed  to  let 
him  treat  the  land  aa  his  own.  "We  treated 
the  land  as  assets  of  McMahon  &  Buck  in 
making  the  mortgage  to  Hubbard  Bros." 
"The  land  was  put  in  as  my  contribution 
of  capital  to  Ihe  Arm  of  McMahon  &  Buck." 
John  E.  Buck  testifies  as  foUows:  "I  did 
fully  know  when  I  signed  the  deed  of  my 
half-  Interest  ta  the  lands  described  in  the 
bill  that  I  did  so  to  enable  William  J.  Buck 
to  keep  good  his  promise  to  ills  partner,  Mc- 
Mahon, to  put  the  whole  of  said  lands  into 
the  firm  of  McMahon  &  Buck,  as  a  part  of 
ills  contribution  to  the  firm."  "I  made  the 
deed  to  W.  J.  Buck  without  any  knowledge 
of  what  he  anticipated,  except  that  he 
wanted  to  make  deed  of  said  land  to  McMa- 
hon &  Buck.  •  •  •  I  knew  nothing  of  a 
vendor's  lien."  These  facts  ore  conclusive 
to  diow  that  no  vendor's  lien  was  reserved, 
or  intended  to  be  reserved,  as  against  the 
firm  of  McMahon  &  Buck.  If  McMahon 
agreed  to  put  in  $8,000  in  cash,  end  Wil- 
liam J.  Buck  4,000  acres  of  land  at  $2  per 
acre,  as  an  equivalent  contribution,  and 
John  B.  Buck  conveyed  this  land  to  Wil- 
liam J.  Buck  "to  enable  him  to  keep  good 
his  promise  to  his  partner,  McMahon,  and 
that  he  might  make  the  deed  to  McMahon  & 
Buck  as  a  part  of  Ids  contribution  to  the 
firm,"  such  a  purpose  Is  utterly  inconsistent 
with  a  reservation  of  a  vendor's  lien  upon 
the  land.  He  could  not  enforce  the  lien 
against  McMahon  &  Buck.  Their  mort- 
gagees, Hubbard  Bros.,  succeeded  to  what- 
ever right  they  possessed  and  owned.  Test- 
ing the  question  by  complainant's  testimony 
and  that  of  his  brother,  the  vendor,  leaving 
out  altogether  the  evidence  of  McMahon, 
which  corroborates  them  In  all  respects,  as 
far  as  admissible,  there  is  but  one  legiti- 
mate conclusion,  and  that  Is  that  complain- 
ant relied  entirely  upon  the  credit  of  Ms 
brother,  when  he  conveyed  to  him  the  land. 
This  is  the  effect  of  the  direct  testimony 
of  William  J.  Buck  and  complainant  The 
court  erred  in  holding  that  complainant  had 
not  waived  his  lien,  and  that  he  was  enti- 
tled to  a  vendor's  lioi  upon  the  land.  Car- 
ver T.  Bads,  65  Ala.  190;  Jackson  v.  Stan- 
ley, 87  Ala.  270,  6  South.  Rep.  193;  Cramp- 
ton  V.  Prince,  83  Ala.  246,  3  South.  Rep.  519; 
Kelly  V.  Karsner,  81  Ala.  500,  2  South.  Rep. 
164.  The  decree  of  the  chancellor  is  re- 
versed, and  a  decree  will  be  here  rendered, 
dismissing  complainant's  bUI. 


(t8  Ata.  SIS) 

STBINBR  et  al.  v.  TRAITUM. 
(Supreme  Court  of  Alabama.  May  25,  1883.) 
Tbovbr  and  Conversion— Evidbncb— Documents 
— BxoEANOB  o*  Wife's  Fbopbbtt — Validitt. 
1.  In  trover  for  a  hone,  on  an  issue  as  to 
whether  R.,  under  whom  defendants  claimed, 
or  R.'8  wife,  under  whom  plaintiff  claimed, 
was  the  owner  of  the  horse,  plaintiff  testified 
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as  to  Ms  nnrdiase  from  K.*a  wife,  and  save  in 
evidence  nis  purchase-money  note.  BeU  that, 
as  the  note  waa  not  a  maniment  of  title,  but 
merely  incidental  to  the  main  issue,  its  Rxecu- 
tiou  need  not  be  proved  by  the  subscribing  vrit- 
ness. 

2.  In  such  case,  a  qnestloii  asked  of  R.'8 
wife  as  to  what  became  of  another  horse  oli- 
tained  at  the  same  time  from  the  same  person 
was  rightly  excluded. 

'  3.  Plaintiff's  riRhts  under  his  purchase  from 
R.'s  wife  could  not  be  affected  by  the  fact  that 
in  a  settlement  subseauently  made  between  R. 
and  his  wife  and  defendants  the  latter  feave 
credit  for  the  horse,  and  that  R.  claimed  the 
hmse  in  his  wife's  presence,  and  got  credit  for 
it. 

4.  Ownership  of  personal  property  is  a  fact 
to  which  a  witness  may  testify. 

5.  In  trover  for  a  horse,  what  the  horse 
aold  for  on  a  sale  under  defendants'  mortgage, 
after  it  had  been  taken  from  plaintifF,  and 
while  the  title  was  in  dispute,  is  not  evidence 
of  its  value  as  against  plamtifF. 

6.  A  sale  of  the  entire  property  in  a  chat- 
tel by  one  tenant  in  common  is  a  conversion  as 
against  his  cotenant. 

7.  An  oblection  that  a  question  is  "illegal" 
does  not  raise  the  point  that  it  calls  for  a  legal 
conclusion. 

8.  Under  Act  Feb.  28,  1887,  providing  that 
personal  property  of  the  wife  may  be  sold,  ex- 
changed, or  otherwise  disposed  of  by  the  hus- 
band and  wife  by  parol  or  otherwise,  an  unau- 
thorized exchange  of  the  wife's  property  by  the 
husband  is  validated  by  her  ratification  thereof. 

Appeal  from  olicait  court,  Butler  county ; 
John  P.  Hubbard,  Judge. 

Trover  by  O.  L.  Tranum  aj;ainBt  Steiner 
Bros.  &  Go.  for  the  canverBion  of  a  horse. 
Judgment  for  plaintifF,  and  defendants  ap- 
peal   Affirmed. 

The  defendants  requested  the  court  to  give 
the  following  written  charges,  and  sepsr 
rately  excited  to  tbe  court's  refusal  to  give 
eacb  of  them  as  asked:  (1)  "If  you  find  from 
the  evidence  that  aAer  tbe  law  day  of  the 
Jordan  mortgage  Russell  and  wife  traded  the 
horse  to  Tranum,  tbe  title  so  derived  by 
Tranum  would  not  enable  him  to  recover  of 
tbe  defendants  \a  this  action."  (2)  "That  if 
Russell  traded  two  mules,  and  gave  $40  for 
two  borses,  and  one  of  wtaicb  horses  was  tbe 
one  in  controversy,  and  you  further  find  that 
one  of  tbe  mules  so  traded  was  acquired  by 
Russell  from  Dr.  Jones  for  com  raised  by 
Russell  in  tbe  year  1888,  then  Mr.  and  Mrs. 
Russell  would  be  Joint  owners  of  tbe  horse  in 
controvergy,  and  tbe  plaintiff  cannot  recov- 
er." (3)  "That  if  you  find  from  tbe  evidence 
that  Mr.  Russ^  obtained  one  of  tbe  mules 
from  tbe  stoclL  derived  from  Dr.  Jones,  for 
which  be  paid  com  raised  by  blm,  (Russ^) 
and  the  other  mule  was  derived  from  stock 
traded  or  derived  from  a  yoke  of  oxen  of 
Mrs.  Russell;  and  you  further  find  that  Mr. 
RusseU  paid  $40  in  money  and  tbe  two  mules 
for  tbe  two  horses,— then  Mr.  and  Mrs.  Rus- 
sell wotild  be  the  Joint  owners  of  the  two 
horses,  and  the  plaintiff  caimot  recover." 
(4)  "If  you  find  that  the  property  of  Mr.  and 
Mrs.  Russell  paid  for  tbe  cream  borse,  your 
verdict  should  be  tor  tbe  defendants." 

J.  C.  Rldiardscni,  for  appellantB.  M.  W. 
Busbton,  for  appdle& 


HEAD,  J.  Trover  by  appdiee,  Tranum, 
against  appellants,  Steiner  Bros.  &  Co.,  for 
the  conversion  of  a  borse.  Appellants,  Stein- 
er Bros.  &  Co.,  took  tbe  borse  from  the 
possession  of  appellee,  Tranum,  under  a 
mortgage  executed  to  tbem  by  M.  A.  Russell. 
Tranum  claimed  to  have  purchased  and  ac- 
quired possesslcm  from  Mrs.  M.'  A.  Russ^l, 
the  wife  of  said  M.  A.  Russell.  His  purchase 
was  subsequent  to  tbe  execution  and  regis- 
tration of  Steiner  Bros.  &  Co.'s  mortgage. 
The  sole  controversy  was  whetber"ttie  borse, 
when  tbe  mortgage  was  executed,  was  tbe 
property  of  M.  A.  Russell  or  of  bis  wife. 
We  will  dispose  of  the  assignments  of  error 
as  they  are  presented  and  insisted  upon  In 
tbe  brief  of  appellant's  counsel. 

1.  The  plaintiff  testlfled  that  about  tbe  mid- 
dle of  January,  1892,  he  traded  a  mule  to 
M.  A.  Russell  for  tbe  borse  in  controveny, 
and  was  to  give  $26  to  boot;  fluit  five  or  six 
days  after  tbe  trade  he  executed  bis  note 
to  Mrs.  RusseU  for  |26.  The  defendants' 
objections  to  secondary  evidence  of  this  note, 
if  well  takm,  were  obviated  by  tbe  sulise- 
quent  introduction  of  the  note  Itself. 

2.  The  defendants  objected  to  the  introduc- 
tion of  tbe  note,  because  its  execntl(m  was 
not  proved  by  tbe  subscribing  witness,  tbat 
proof  bdng  made  by  the  testimony  of  Mrs. 
RusseU  and  the  plaintiff.  The  plaintfff'B 
alleged  purchase  and  acquisition  of  title  firom 
Mrs.  RusseU  rested  in  parol.  The  note  be 
executed  to  her  was  not  a  munlmmt  of  Ids 
title,  but  was  a  mere'  drcnmstance  of  the 
purtihase^  sbowlng.  In  ccmnection  with  the 
other  evidence,  tbe  consideration  of  the 
purchase,  and  how  It  was  evidraiced  or  paid. 
The  note  was  Incidental  merely  to  the  main 
issue,  and  It  waa  not  necessary  to  caU  tbe 
subscribing  witness  to  prove  its  ex^cntltm. 

3.  Ownerslilp  of  personal  property  is  a  fact 
to  whlcb  a  witness  may  testUjr.  On  cross- 
examinatlMi  such  witness  con  be  required  to 
state  tbe  particular  facts'  on  which  the  claim' 
of  ownership  rests.  Daffron  v.  Crump,  69 
Ala.  77;  Nelson  v.  Iverson,  24  Ala.  9.  Tter» 
was  no  error,  therefore,  in  permitting  Mr. 
and  Mrs.  RusseU  to  testify  to  tbe  latter's 
ownership  of  the  boise  in  controversy,  or  of 
the  property  traded  for  tbe  borse. 

4.  Tbe  horse  sued  for  was  acquired  by  aft 
exchange  of  other  stocic,  effected  by  M.  A. 
RusseU,  Tfdtb  one  Scott  Tbe  plaintiff  intro- 
duced evidence  tending  to  show  that  Ibe 
property  so  given  in  exchange  l>eIonged  to 
Mrs.  RusseU.  M.  A.  RusseU  was  permitted  tO' 
testify  tbat  bis  wife  consented  to  tbe  trade 
wben  be  came  home.  Mrs.  RusseU  was  also 
asked,  "Wben  your  husband  brougbt  tbe 
borse  home  from  Montgomery  tbat  he  got 
from  Scott,  did  you  ratify  bis  trade?"  Tbe 
defendants  objected  to  tbis  question  on  tbe 
foUowing  grounds:  (1)  Because  it  is  Ulegal; 
(2)  because  It  is  irrelevant;  (8)  because  ber 
ratlflcation  could  not  vest  title  in  ber;  (4> 
because  ber  ratlflcation  could  not  effect  title; 
{S)  because  ber  ratification  could  not  effect 
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plalatUTs  title.  The  court  oyeiruled  these 
objectioas,  and  defaidanta  excepted.  The 
witness  answered  that  she  did  ratify  the 
trade.  It  will  be  observed  that  nedther  of 
them  specific  objections  raises  the  point  that 
the  question  called  tor  the  legal  concluskm' 
of  the  witness.  The  objection  that  it  was 
ill^al  was  general,  and  insufficient  to  apprise 
the  court  of  the  partlcnlar  cause  or  groimd 
of  IllegaUty.  The  cotirt  was,  therefore,  In 
mllng  on  the  objections,  Justified  In  consider- 
ing only  those  grounds  spedflcally  pointed 
oaL  The  question  then  presented  Is  whether 
the  wife's  subsequent  consent  to  and  rat- 
ification of  her  husband's  unauthorized  barter 
or  exchange  of  her  separate  personal  prop- 
erty for  other  property  Is  effective  to  legalize 
the  barter,  and  vest  title  In  her  to  the  prop- 
erty received  In  exchange.  Under  our  former 
system  of  laws  regulating  the  separate  es- 
tates of  married  women,  this  questiom  was 
answered  in  the  negative.  Nothing  less  than 
the  Joint  deed,  in  writing,  of  husband  and 
yrtte,  was  efficient  to  divest  her  of  title. 
She  could  not  ratify  a  sale  or  exchange  of 
h»  statutory  separate  property  made  by  the 
husband.  WilUams  v.  Auerbach,  57  Ala.  90; 
Reeves  v.  Ltnam,  Id.  565;  Evans  v.  English, 
61  Ala.  416;  Pollak  v.  Oraves,  72  Ala.  347; 
De  Bardelabea  v.  Stoudenmire,  82  Ala.  574, 
2  South.  Rep.  48&  If  the  husband  made 
an  exchange  of  his  wife's  statutory  separate 
property  tor  other  property,  the  title  to  that 
acquired  vested  In  him,  and  passed  to  his 
mortgagee.  Evans  v.  English,  supra.  Was 
this  rule  modified  by  the  new  married  wo- 
man's law  of  February  28,  18S7,  bo  as  that 
the  wife's  ratification  of  an  unauthorized 
exchange  made  by  the  htisband  has  the  effect 
of  validating  the  exchange?  We  think  it 
wa&  Section  2348  of  the  Code  of  1886,  com- 
priBing  a  part  of  the  act  of  February  28, 
1887,  provides  that  the  personal  pit^erty 
at  the  wtfe^  or  any  part  thereof,  may  be  sold, 
exchanged,  or  otherwise  conveyed  or  dis- 
posed of  by  the  husband  and  wife,  by  parol 
or  otherwise.  Manifestly  all  that  is  required 
by  this  statute  is  the  assent  of  both  husband 
and  wtfe  to  the  sale  or  exchange.  And  it  Is  not 
eesmtlal  that  such  assent  be  manifested  by 
any  writing  or  other  particular  mode.  A  fair 
constmatlon  of  the  statute  does  not  require 
that  both  shall  be  actually  present,  and 
Jointly  express  their  assent,  at  the  time  and 
place  the  sale  or  exchange  Is  made.  If  one 
authorizes  the  other  to  make  the  contract, 
and  it  is  done  in  pmsuance  of  that  authority, 
there  is  the  necessary  assent  of  both.  What 
may  be  autborized  may  be  ratified.  We 
hold,  therefore,  that  it  was  competent  for 
the  plaintiff  to  prove  the  wife's  subsequent 
consent  to  and  ratiflcaticMi  of  Uie  exchange 
made  by  hee  husband. 

5.  The  def  MidantB,  on  cross-examination  of 
Mrs.  Russell,  asked  her  what  became  of  the 
other  horse  obtained  from  Scott  On  objec- 
tion by  plaintiff,  defendants'  counsel  stated 
Vox  he  expected  to  prove  that  tiie  witness 


made  claim  to  that  horse  Just  the  same  as 
she  did  to  the  horse  in  controvMsy.  We  are 
imable  to  see  the  legality  or  relevancy  of  the 
proposed  testimony,  and  coimsel  do  not  indi- 
cate to  us  on  the  brief  wherein  it  was  legal 
or  relevant. 

6.  It  was  clearly  not  competent  to  prove 
against  plaintiff,  who  had  piuchased  long 
before,  that  defendants  made  a  settlement 
with  M.  A.  Russell  and  wife,  and  gave  them 
credit  on  th^  demand  for  the  horse,  and 
that  M.  A.  Russell  thai  claimed  the  horse 
as  his  own,  in  the  presence  of  his  wife,  and 
got  credit  for  it  Plaintiff  was  not  present, 
and  his  rights  could  not  be  affected  by  such 
acts  and  declarations, 

7.  What  the  horse  sold  for  at  forced  pub- 
lic sale  tmder  a  mortgage,  in  accordance  with 
terms  prescribed  by  other  parties,  and  with 
which  the  plaintiff  had  no  connection.  Is  no 
legal  criterion  of  value  as  against  the  plain- 
tiff. The  horse  had  been  taken  by  the  mort- 
gagee from  plaintiff's  possession,  and  the  title 
was  In  dispute.  Whether  a  purchaser  at  such 
a  sale  would  acquire  a  title  depended  upon 
the  determination  of  that  dispute.  It  would  be 
an  unsafe  rule  which  would  permit  the  price 
at  which  the  property  sold  at  such  a  sale  to 
be  considered  as  evidence  of  Its  value.  It  ap- 
pears that  M.  A.  Russell  and  wife  executed  a 
mortgage  on  the  horse  to  one  Jordan  on  No- 
vember 17,  1890,  but  It  was  not  recorded, 
and  plaintiff  had  no  notice  of  It  at  the  time 
of  his  purchase.  It  was,  subsequently  to  the 
conversion  complained  of,  transferred  to  the 
defendants.  It  is  too  obvious  for  discussion 
that  this  mortgage  exerts  no  influence  what- 
ever upon  this  case.  The  first  charge  re- 
quested by  defendants  was,  therefore,  prop- 
erly refused.  The  facts  hypothesized  in  the 
second,  third,  and  fourth  charges  requested 
by  the  defendant,  if  true,  do  not  constitute 
a  bar  to  this  entire  action.  If  M.  A.  Russell 
owned  an  Interest  in  the  horse  In  common 
with  his  wife,  or  Jointly  with  her,  his  mort- 
gage to  defendants  passed  that  interest  to 
them,  and  they  thereby  became,  in  effect, 
tenants  In  common  with  Mrs.  Russell;  and, 
she  having  sold  to  plaintiff,  which  sale  passed 
to  him  her  interest,  defraidants  became.  In 
effect,  tenants  in  common  with  plalntlfl.  A 
sale  of  the  entire  property  In  a  chattel  by 
one  tenant  in  common  is  a  conversion,  for 
which  trover  may  be  maintained  by  his  co- 
tenant  Smyth  V.  Tankersley,  20  Ala.  212. 
These  charges  were  therefore  properly  re- 
fused. This  di^oses  of  the  questions  raised 
by  the  record.  We  are  unable  to  relieve 
against  the  taOustlce  whldi  the  verdict  man- 
ifestly accomplished  In  this  case.  Evidently 
the  Jury  attached  too  great  weight  and  im- 
portance to  the  general  testimony  of  Mr. 
and  Mrs.  Russell  that  she  was  the  owner  of 
the  horsa  Whiles  \mder  our  rulings,  testi- 
mony of  that  character  is  admissible  to 
serve  a  prima  fade  showing  of  ownership, 
yet  it  Is  so  admitted  in  view  of  the  princi- 
ple that  the  witnesses  so  testUylng  may  be 
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compiled  on  cross-ezaminatton  to  state  the 
teots  In  detail  upon  wMcb  the  claim  of  own- 
ership Is  baaed,  and  wh«i,  as  in  the  present 
case,  the  general  statement  of  ownership  Is 
overwhelmed  by  the  facts  glvMi  In  detail 
by  the  same  witnesses,  we  are  at  a  loss  to 
conceive  how  the  triers  of  fttct  can  disregard 
those  facts,  and  adopt  rather  the  general 
statements  of  the  witnesses;  or  how  tiie 
court.  If  the  exercise  of  Its  poww  over  ver- 
dicts be  Invoked,  can  suffer  such  a  finding  to 
stand.  This  record  presoits  no  proceedings 
for  a  new  trial,  and,  of  course,  our  revisory 
Jurisdiction  in  the  matter  of  new  trials  can- 
not be  exercised.  The  Judgm^it  of  the  cir- 
cuit court  is  afftrmed. 


(98  Ala.   Ml) 

HUMES  et  al.  v.  DECATUR  LAND  IM- 

PROVBMBNT  &  FURNACE  CO. 

(Supreme  Court  of  Alabama.    May  24.  1893.) 

Attorney  aub  Clibst  —Actios  for  Serticbs — 

ck>ntract — evidenok — instructions. 

1.  In  an  action  against  a.  corporatioD  to  re- 
cover for  services  as  associate  counsel  in  an 
action  in  which  defendant  was  interested,  but 
not  a  party,  it  is  not  error  to  permit  defend- 
ant to  ask  plaintiff,  on  cross-examination,  what 
would  be  a  reasonable  fee  for  such  serv- 
ices, "employed  at  the  time  your  firm  was  em- 
ployed, to  obtain  specific  performance  of  that 
contract,  independent  of  the  value  of  the  land, 
looking  only  to  the  pleadings  representing 
plaint^s  interest  in  said  cause,",  especially 
where  there  appears  to  be  no  contention  as  to 
the  value  of  the  services. 

2.  Where  it  appears,  in  such  case,  that  one 
B.  was  defendant  s  general  connael,  and  it  con- 
tends that  plaintiffs  were  not  employed  by  it, 
evidence  as  to  whether  or  not  defendant  paid 
B.  and  its  president  a  salary  is  propwly  ex- 
cluded. 

3.  It  is  error  to  admit  in  evidence  a  section 
of  defendant's  by-laws  to  show  how  B.'s  and 
the  president's  ''compeneation  was  fixed,"  or 
for  any  other  purpose,  when  there  is  no  pre- 
tense Uiat  plaintiffs  had  any  Icnowledge  of  the 
existence  of  such  by-law. 

4.  Where  defendant's  president  was  plain- 
tiff in  the  case  in  wliich  such  services  were 
rendered,  and  he  employed  than,  it  is  not  error 
to  refuse  to  char^  that  if,  at  the  time,  noth- 
ing was  said  by  either  party  as  to  the  capacity 
in  which  he  was  acting,  plaintiffs  "had  the 
light  to  presume,  from  all  the  circumstances  of 
tile  case,  that  he  was  acting  for  and  on  behalf 
of  defendant,"  when  the  court  cannot  say  that 
there  is  no  evidence,  other  than  the  conversa- 
tion had  at  that  time,  tending  to  rebut  the  cir- 
cumstances which  tend  to  show  that  defendant 
employed  plaintiffs. 

5.  Where  the  president  of  a  corporation, 
who  is  authorized  to  make  contracts  for  it,  em- 
ploys attorneys  to  render  services  in  an  action 
to  which  he  is  a  party,  and  in  which  the  cor- 
poration is  also  interested,  and  the  interests  of 
both  are  fully  disclosed  to  such  attorneys,  and 
nothing  Is  said  as  to  who  is  to  be  liable  for  such 
services,  both  the  president  and  the  corporation 
are  liable. 

6.  Thou^  plaintiffs  were  originally  em- 
ployed to  r^resMt  sndl  president  personally,  a 
subsequent  contract  with  defendant  for  their 
services,  which  imposed  on  them  no  additional 
duty,  is  not  void  for  want  of  consideration, 
where  its  interest  was  many  times  greater 
than  its  president's. 

7.  Instructions  that  defendant  is  not  Uable 
unless  plaintiffs  were  emploved  by  it,  thou^it 
was   benefited  by   the  services  rendered,  ure- 


B^ective  of  what  plaintiffs  understood  as  to  its 
ability,  are  not  erroneous. 

8.  There  was  evidence  tliat  the  particular 
services  plaintiffs  were  to  render  were  origi- 
nally agreed  on,  but  that  they  were  afterwards 
required  to  render  greater  services  tlian  those 
agreed  on;  that  some  of  the  latter  services 
were  rendered  at  the  Instance  of  the  president 
of  defendant,  who  sncceeded  the  one  who 
originally  emploved  tiiem;  and  that  all  the 
services  rendered  were  acc^ted  bv  it  Bdd. 
that  instructions  whidt  ignored  snch  testimony 
were  erroneous. 

9.  An  instruction  that  proof  that  the  serv- 
ices were  performed  is  not  sufBcient  to  render 
defendant  liable,  unless  there  is  also  proof  of 
knowledge  and  recognition  thereof  as  having 
been  rendered  at  the  instance  and  request  of 
defendant,  is  not  erroneous. 

10.  An  instruction  to  the  effect  that  defend- 
ant is  not  bound  by  statements  or  admissions 
made  by  its  officers  after  such  services  wert 
rendered  is  not  reversible  error. 

11.  It  is  error  to  charge,  in  snch  case,  that 
if  a  contract  was  made  between  defendant's 
president  and  plaintiffs  for  services  in  the 
cause  in  wliich  he  was  plaintiff,  and  a  specified 
compensation  was  agreed  on  therefor,  the  ver- 
dict must  be  for  defendant. 

12.  It  is  also  error  to  charge  that  the  Jury 
may  consider  the  fact  that  defendant  bad  no 
enforceable  right  under  its  contract  with  Its 
president,  in  connection  with  all  the  other  le- 
gal evidence  in  the  case,  to  determine  whether 
it  employed  plaintiffs  to  assist  in  enforcing  a 
contract  between  him  and  a  third  person,  in 
which  it  had  no  enforceable  interest. 

Appeal  from  circuit  court,  Morgan  county; 
H.  C.  Speake,  Judge. 

Action  by  Humes,  Walker  &  Sheffey  against 
the  Decatur  Land  Improvement  &  Fiimace 
Company  to  recover  for  professional  servlce» 
as  attorneys.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeaL    Reversed. 

The  facts  attending  the  employment  of  th» 
plaintiffs,  as  shown  by  the  witnesses  Intro- 
duced in  their  behalf,  were  as  follows:  In 
the  early  part  of  the  year  1888,  Judge  Bilck- 
ell,  who  was  the  general  counsel  of  the  de- 
fendant, telegraphed  to  Mr.  Humes,  of  the 
plaintiff  firm,  to  come  to  Decacur;  that.  In  re- 
siKmse  to  said  telegram,  Mr.  Humes  went  to 
Decatur,  and  there,  In  conversation  with 
Major  Gordon,  who  was  then  the  president 
of  the  company,  Mr.  Harris,  who  was  one  of 
the  directors,  and  Judge  Brickell,  the  conver- 
sation which  led  up  to  the  employment  of  the 
plalntUfs  was  had.  The  evidence  for  the 
plaintiffs  further  tended  to  show  tliat.  In  this 
conversation,  Mr.  Humea  was  told  that  the 
gentlemen  with  whom  he  was  talking  desired 
to  secure  the  services  of  his  firm  in  the  liti- 
gation of  Gordon  v.  Bean  and  Williams.  The 
substance  of  the  litigation  Is  sufficiently  stat- 
ed in  the  opinion.  Mr.  Humes  testified  that 
during  this  conversation  he  was  told  that  it 
was  a  matter  of  great  Importance  to  the- 
company  that  a  speedy  and  successful  ter- 
mination of  the  suit  tie  obtained,  and  that 
any  other  result  would  be  disastrous,  and 
tliat  this  was  tbe  principal  reason  stated  ta 
him  for  the  employment  of  his  firm  in  the 
suit  He  was  thereupon  given  a  history  of 
tbe  transactions  involved  in  the  suit,  and  im- 
mediately thereafter  commenced  to  "render 
serricea  for  which  he  was  employed."    Upon 
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fkirth^  testU^ylng,  tbla  witness  stated  that 
he  li&d  no  recollection  of  any  specific  agree- 
ment or  understanding  as  to  what  amount 
ttie  compensation  would  be,  but  he  under- 
stood, and  It  was  so  stated,  that  his  firm 
was  to  be  employed  in  the  case  for  the  bene- 
fit of,  and  to  render  serrlces  for,  the  Decatur 
Land  Improvement  &  Furnace  Company,  and 
that  he  understood  that  he  was  to  be  paid  by 
said  company.  There  was  also  evidence  to 
the  effect  that  while  the  suit  was  being  prose- 
cuted, nominally,  in  the  name  of  Gordon,  It 
was  for  the  benefit  of  the  defendant  in  this 
cause;  and  that,  while  Gordon  took  part  in 
the  conversation  in  which  the  plaintiffs'  firm 
was  employed,  Mr.  Humes  was  not  employed 
by  him  in  his  individual  capacity,  but  in  his 
capacity  as  president  of  the  defendant  Judge 
Brlckell,  as  a  witness,  testified  that  he  was 
not  willing  to  take  all  of  the  responsibility, 
ajid  after  talking  over  the  matter  with  Mr. 
Harris  he  saw  Major  Gordon,  and  told  him 
to  employ  Capt  Humes,  and  that  he  insisted 
upon  it,  whereupon  Oapt  Humes  was  tele- 
graphed for,  and  his  services  engaged.  Mr. 
Gordon,  as  a  witness,  testified  that,  alx>ut 
the  middle  of  July,  Judge  Brlckell  said  to 
him  that  the  case  of  Gordon  ▼.  Bean  was 
pending,  and  that  he  and  Mr.  Harris  had 
gotten  pretty  well  through  with  the  cause, 
but  that  there  were  two  or  three  other  wit- 
nesses in  the  case  whose  depositions  had  to 
be  taken,  and  they  needed  the  services  of 
some  other  attorney  to  take  their  testimony; 
that  Judge  Brlckell  suggested  the  employ- 
ment of  Capt  Humes,  as  he  "had  special 
tact  for  business  of  that  sort"  This  witness 
further  testified  that  after  the  arrival  of  Mr. 
Humes  In  Decatur,  In  response  to  a  tele- 
gram, and  in  conversation  with  him  when 
alone,  he  (Gordon)  employed  Mr.  Humes, 
and  agreed  upon  a  fee  of  |250;  that  at  the 
time  he  had  this  conversation,  and  employed 
Mr.  Humes,  he  did  not  suppose  there  was  a 
great  deal  of  work  to  be  done,  and  regarded 
this  a  reasonable  fee,— and  further  testified: 
"I  made  the  contract  with  him  Individually, 
to  protect  my  individual  interests."  Tnere 
was  testimony.  Introduced  without  conflict, 
showing  that  the  plaintiffs  performed  a  great 
deal  more  work  than  that  for  which  they 
were  originally  employed,  and  that  they  were 
of  counsel  in  the  case  up  to  the  time  of  its 
final  settlement  There  was  also  evidence  in- 
troduced by  several  attorneys  that  the  serv- 
ices performed  by  the  plaintiffs  in  the  case 
mvolved  were  reasonably  worth  $5,000.  Up- 
on the  examination  of  Mr.  Sheffey  as  a  wit- 
ness, he  testified  that  he  was  one  of  the 
partners  of  the  plaintiff  firm.  He  was  asked 
on  cross-examination  the  following  question: 
"In  the  case  of  Gordon  v.  Bean,  what,  in 
your  Judgment  would  be  a  reasonable  fee 
for  the  services,  as  associate  counsel,  em- 
ployed at  the  time  your  firm  was  employed, 
to  obtain  specific  performance  of  that  con- 
tract, independent  of  the  value  of  the  land, 
locking  only  to  the  pleadings  representing 
T.lSsanalO— 24 


plaintiff's  Interest  in  said  cause?"  The  plain- 
tiffs objected  to  this  queatlou  on  the  ground 
that  It  was  Irrelevant  and  immaterial  testi- 
mony. The  court  overruled  the  objection  to 
this  question,  and  the  plaintiffs  excepted. 
The  witness  answered:  "The  whole  fee 
should  have  been  ten  per  cent" 

The  plaintiffs  requested  the  following  writ- 
ten charge,  and  duly  excepted  to  the  court's 
Kfusal  to  give  said  charge:  (3)  "If  the  jutj 
believe  from  the  evidence  that  the  plaintiffs 
were  employed  in  the  said  chancery  case  of 
Gordon  v.  Bean  and  Williams  by  the  said 
Gordon,  and  at  the  time  of  such  employment 
he  was  the  president  of  the  defendant  and 
if  the  Jury  further  find  that  at  the  time  of 
such  employment  nothing  was  said  by  eltlier 
of  the  parties  to  said  conversation  as  to  the 
capacity  In  which  the  said  Gordon  was  act- 
ing, in  contracting  for  sncn  employment  the 
said  Humes  and  the  other  plaintiffs  in  the 
case  would  have  the  right  to  presume  that 
the  said  Gordon,  from  all  the  circumstances 
in  the  case,  was  acting  for  and  on  behalf  of 
the  defendant  in  the  making  of  the  said  con- 
tract of  employment;  and  if  the  Jury  further 
believe  from  the  evidence  in  the  case  that 
the  plaintiffs  acted  upon  the  correctness  of 
this  presumption,  in  the  performance  of  the 
service  sued  for  in  this  action,  the  Jury  would 
be  authorized  to  find  for  the  plaintiffs." 

At  the  request  of  the  defendant  the  court 
gave  the  following  written  charges,  to  the 
giving  of  each  of  which  the  plaintiffs  sepa- 
rately excepted:  (1)  "If  you  believe  from  the 
evidence  that  the  land  company  was  in  like 
Interest  with  said  Gordon  in  the  result  of  the 
litlgatloa  of  the  case  of  Gordon  v.  Bean,  and 
that  said  land  company  was  benefited  by 
the  services  rendered  by  plaintiffs  in  said 
cause,  yet  there  is  no  rule  of  law  which 
fastens  the  liability  on  said  land  company 
for  any  part  of  plaintiffs'  fee  in  said  case,  un- 
less plaintiffs  were  employed  therein  by  said 
land  company."  (2)  "If  you  believe  from  the 
evidence  that  both  Gordon  and  the  land  com- 
pany were  Interested  in  the  property  Involv- 
ed In  the  litigation  of  Gordon  v.  Bean,  and 
that  Gordon  individually  employed  plaintiffs 
to  press  on  interpretation  of  the  contract  in- 
volved in  said  suit  favorable  to  the  Interest 
of  said  Gordon  and  said  land  company,  and 
that  plaintiflls  were  not  at  the  same  time 
employed  by  said  land  company  in  said 
cause,  then  this  was  Gordon's  individual  act, 
—Gordon's  Individual  contract,— and  the  land 
company  would  not  be  liable  to  plaintiffs 
therefor."  (3)  "However  valiiable  the  services 
of  plaintiffs,  for  which  this  suit  is  Instituted, 
may  have  been  to  the  land  company,  yet 
plaintiffs  cannot  recover  of  said  land  com- 
pany unless  they  were  employed  by  it  in 
the  suit  in  which  such  services  were  render- 
ed. The  law  is  that  when  Humes  was  em- 
ployed as  attorney,  and  entered  upon  his  em- 
ployment hi  the  case  of  Gordon  v.  Bean,  his 
du^  was  a  vigilant  prosecution  of  the  rights 
of  Gordon  in  the  Utigatlon."    (S)  "Notwitb- 
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gtandio^  the  land  company  may  have  been 
benefited  by  the  Beryices  rendered  by  plain- 
tlffB  In  the  case  of  Gordon  r.  Bean,  if  you 
beUeve  such  to  be  a  fact,  yet  the  Jury  la  not 
authorized  to  go  beyond  the  parties  making 
the  contract  by  which  such  services  In  said 
cause  were  procured.  In  search  of  an  Implied 
promise  to  pay  for  such  Incidental  benefit" 
(6)  "So  far  as  the  liability  of  this  defendant 
Is  concerned,  It  makes  no  difference  what 
plaintiffs  understood  as  to  the  land  company 
being  liable  to  them  for  their  fee  In  said  case 
of  Gordon  y.  Bean.  If  you  believe  from  the 
evidence  that  plaintiffs'  services  in  said 
cause  of  Gord(m  v.  Bean  were  not  procured 
by  the  defendant  land  company,  then  this 
defendant  Is  not  liable  to  plaintiffs  for  their 
services  in  said  case,  and  your  verdict  should 
be  for  the  defendant"  (7)  "When  Humes 
first  entered  upon  his  employment  as  an  at- 
torney In  the  case  of  Gordon  v.  Bean,  he  did 
80  under  a  contract,  either  expressed  or  Im- 
plied; and  any  promise  afterwards  made  by 
the  land  company,  either  express  or  im- 
plied, to  pay  him  or  his  firm  for  services  ren- 
dered in  said  cause  in  his  edacity  as  asso- 
ciate attorney  in  said  cause  of  Gordon  v. 
Bean,  is  without  consideration,  so  far  as  the 
land  company  (defendant)  is  concerned,  and 
the  defendant  In  this  cause  would  not  be  lia- 
ble therefor."  ^)  "If  you  beUeve  from  the 
evidence  that  plaintiffs  entered  upon  the 
prosecution  of  the  case  of  Gordon  v.  Bean 
under  promise,  either  expressed  or  implied, 
from  Gordon,  that  they  were  to  be  paid  a 
reasonauie  compensation  for  their  services, 
then  the  defendant  land  company  is  not  lia- 
ble to  plaintiffs  for  the  services  rendered  by 
them  in  said  cause,  and  your  verdict  should 
be  for  the  defendant."  (9)  "Before  the  plain- 
tiffs can  recover  in  this  action,  it  devolves 
upon  them  to  show  to  your  reasonable  sat- 
isfaction that  their  services  in  said  case  of 
Gordon  y.  Bean  were  retained  by  the  de- 
fendant land  company;  and  if  you  believe 
from  the  evidence  that  the  plaintiffs  entered 
upon  the  performance  of  services  in  said 
cause  of  Gordon  v.  Bean  at  the  instance  of 
said  Gordon,  and  under  an  implied  promise 
from  him  to  pay  them  what  their  services  In 
said  cause  were  reasonably  worth,  then  no 
subsequent  Implied  contract  on  the  part  of 
the  defendant  land  company  could  be  made 
with  plaintiffs  to  pay  plaintiffs  for  their  serv- 
ices in  the  prosecution  of  said  suit  of  Gordon 
V.  Bean,  in  this  case."  (10)  "Before  the  plain- 
tiffs in  this  case  can  recover  of  the  defend- 
ant land  company,  they  must  show  to  the 
satisfaction  of  the  Jury  that  they  were  em- 
ployed by  the  land  company  as  attorneys  in 
the  cause  of  Gordon  v.  Bean;  and,  unless 
you  believe  from  the  evidence  that  plaintiffs 
entered  upon  service  in  said  cause  of  Gordon 
V.  Bean  tmder  employment  of  the  land  com- 
pany, your  verdict  should  be  for  the  defend- 
ant in  this  cause."  (11)  "Ihe  law  is  that 
when  plaintiffs  were  employed,  and  entered 
upon  their  employment.  In  the  case  of  Gor- 


don V.  Bean,  their  duty  was  a  vigilant  pros- 
ecution of  the  rights  of  GM-don  in  that  liti- 
gation. If  yon  believe  from  the  evidence 
they  were  employed,  it  is  immaterial  what 
benefit  the  land  company  derived  from  the 
services  rendered  by  them  in  said  cause,  in 
the  prosecution  of  the  rights  of  said  Gordon. 
If  said  services  were  not  procured  by  said 
land  company,  it  is  not  liable  to  plaintiffs  in 
this  case."  (12)  "If  you  believe  the  evidraice, 
you  will  find  that  whatever  Interest  the  land 
company  had  in  the  litigation  invcdved  in  the 
case  of  Gordon  v.  Bean  was  derived  by  con- 
tract from  said  Gordon;  and  if  70U  find  from 
the  evidence  that  plaintiffs  made  a  contract 
with  said  Gordon,  either  express  or  implied, 
to  represent  his  interest  in  said  litigation. 
Bald  contract  necessarily  embraced  the  inter- 
est of  the  land  company  In  said  Utlgation, 
and  no  subsequent  promise  of  said  land  com- 
pany, either  express  or  implied,— if  you  be- 
lieve such  promise  was  made,— to  pay  the 
plaintiffs  for  their  seirlces  rendered  In  said 
cause  for  the  protection  of  said  land  com- 
pany's interest,  would  be  binding  upon  said 
land  company,  and  said  land  company  would 
not  be  liable  therefor."  (13)  "If  you  beUeve 
the  evidence,  you  will  find  that  whatever  in- 
terest the  land  company  had  in  the  litigation 
Involved  in  the  case  of  Gordon  v.  Bean  was 
derived  by  contract  by  said  Gordon,  and  if 
you  find  from  the  evidence  that  plaintiffs 
made  a  contract  with  said  Gordon,  either  ex- 
press or  implied,  to  represent  his  Interest  in 
said  litigation,  sold  contract  necessarily  em- 
braces the  Interest  of  the  land  company  in 
said  litigation,  and  no  But)eequent  promise  of 
said  land  company,  either  express  or  implied, 
—U  you  find  such  promise,- to  pay  the 
plaintiffs  for  their  services  rendered  in  said 
cause  for  the  protection  of  said  Gordon's  in- 
terest, would  be  binding  upon  said  land  com- 
pany, and  said  land  company  would  not  be 
liable  therefor."  (14)  'If  you  believe  from 
the  evidence  that  the  services  of  the  plain- 
tiffs in  the  prosecution  of  the  case  of  Gordon 
V.  Bean  were  procured  by  tiie  complainant, 
Gordon,  in  said  suit,  and  yoa  further  find 
that  at  this  time  there  was  no  express  con- 
tract made  for  the  amount  of  plaintiffs'  fee 
in  said  suit,  then  the  law  is  that  there  was 
an  implied  contract  on  the  part  of  said  Gor- 
don to  pay  plaintiffs  what  said  services  were 
reasonably  worth;  and  no  subsequent  con- 
tract either  express  or  implied,  conid  be 
made  between  plaintiffs  and  the  defendant 
land  company,  by  whldi  this  defendant  land 
company  would  be  liable  to  plaintiffs  for 
their  fee  for  their  said  services  In  said  canse 
of  Gordon  v.  Bean."  (15)  "Plaintiffs  cannot 
recover  in  this  case  for  professional  services 
rendered  by  them,  without  proving  to  the 
reasonable  satisfaction  of  the  Jury  that  they 
were  retained  by  the  land  company;  and 
even  proof  of  the  actual  performance  of  such 
services  is  not  sufficient,  unless  plaintiffs  go 
further,  and  t>rove  a  knowledge  and  recogni- 
tion Of  6iich  services  as  having  been  rendered 
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at  the  Instance  and  request  of  the  land  com- 
pany." (16)  "If  yon  believe  from  the  evi- 
dence that  plaintiffs  were  employed  In  the 
cause  of  Gordon  v.  Bean  by  Gordon,  the 
complainant  in  said  snit,  and  If  you  ftirttier 
believe  from  the  evidence  that  at  this  time 
the  plaintiffs  were  not  also  employed  by  the 
land  company,  then  plaintiffs  cannot  recover 
In  this  suit,  and  your  verdict  should  be  for 
the  defendant"  (17)  "The  parties  making 
the  contract  by  which  plaintiffs'  serviceis  in 
the  case  of  Gordon  v.  Bean  were  procured, 
if  yon  find  such  contract  was  made,  are 
al<»ie  liable  to  plaintiffs  for  their  fee  in  said 
cause."  (18)  "It  you  believe  from  the  evi- 
dence that  Judge  Brlckell  was  the  general 
counsel  of  the  defendant  land  company,  and 
that  while  he  was  such  general  counsel,  and 
during  the  progress  of  the  suit  of  Gordon  v. 
Bean,  whilst  the  plaintiffs  were  performing 
services  in  said  suit,  he  stated  to  plalntlffts, 
or  either  of  them,  in  the  presence  of  Harris 
and  Jones,  or  either  of  them,  that  tmder  tbe 
arrangement  between  Gordon  and  the  land 
company  the  land  company  was  liable  and 
responsible  to  the  plaintiffs  for  whatever 
seiTlces  plaintiffs  might  render  in  said  cause 
of  Gordon  v.  Bean,  and  If  you  further  believe 
from  the  evidence  that  Harris  and  Jones,  or 
either  of  them,  knew  that  plaintiffs  were 
employed  In  said  cause  by  the  complainant 
Gordon,  and  that  said  Harris  and  Jones  did 
not  deny  the  statement  of  said  Brlckell,  but 
assented  to  and  affirmed  the  same,  then  I 
charge  you,  gentlemen  of  the  Jury,  that  the 
law  is  that  the  failure  of  said  Harris  and 
Jones  to  deny  said  statement  would  not 
raise  any  presumption  of  an  implied  promise 
on  the  part  of  the  land  company  to  pay  for 
said  services,  and  that  their  assent  to  and 
affirmance  of  said  statement  of  said  Brlckell 
was  not  such  a  promise  that  would  make 
said  land  company  liable  to  plaintiffs  for 
said  services."  (19)  "If  you  believe  from  the 
evidence  that  a  contract  was  made  between 
Major  Gordon  and  Capt.  Humes  for  the  serv- 
ices rendered  in  the  cause  of  Gordon  v. 
Bean,  and  that  the  compensation  agreed  up- 
on was  two  hundred  and  fifty  dollars,  then 
your  verdict  should  be  for  the  defendant  in 
this  suit"  (20)  "Under  the  evidence  In  this 
case  the  Decatur  Land  Improvement  &  B^ms 
nace  Company  had  no  right  capable  of  en- 
forcement under  the  contract  with  Gordon, 
ta  evidence  before  you;  and  yon  may  look 
to  that  fact  in  connection  with  all  the  other 
legal  evidence  In  the  case,  to  determine 
whether  said  land  company  employed  plain- 
tiffs to  assist  in  enforcing  a  contract  in 
which  that  company  had  no  legal  or  enforcea- 
ble interest" 

Wert  &  Speake,  for  appellants.  John  O. 
Byster,  for  appellee. 

COLEMAN,  J.  The  appellants,  who  are 
plaintiffs,  sued  In  assumpsit,  upon  the  com- 
mon counts,  to  recov^  for  services  as  at- 


torneys, claimed  to  have  been  reudcrcd  nt 
the  Instance  and  reque-it  of  the  (lt<ft>ndanT. 
The  plaintiffs'  right  of  action  grew  out  of 
a  bUl  filed  in  the  chancery  court  In  which 
E.  C.  Gordon  was  complainant,  vs.  Beau 
and  Williams,— filed  to  enforce  specific  per- 
formance of  an  agreement  between  Bean 
and  Williams  in  regard  to  the  sale  of  20 
acres  of  land.  Williams  assigned  and  trans- 
ferred to  Gordon  whatever  rights  and  inter- 
est he  acquired  In  the  land  by  his  agreement 
with  Bean.  Gordon  and  others  formed  an 
association  for  the  purpose  of  organizing  and 
being  incorporated  as  the  Decatur  Land  Im- 
provement &  Furnace  Company,  and  in  fur- 
therance of  this  intention  an  agreement  was 
entered  into  between  Gordon  and  certain 
parties  as  trustees,  which  provided  for  the 
sale  and  conveyance  of  the  land  to  the  De- 
catur Land  Improvement  &  Furnace  Com- 
pany. After  the  Incorporation  was  effected 
the  corporate  company  took  possession  of 
the  land,  laid  It  off  Into  lots,  and  sold  many 
of  them  to  purchasers;  the  terms  of  the  sale 
to  ■  the  purchasers  of  the  lots  being  one- 
third  cash,  and  balance  on  credit;  titles  to 
be  made  upon  full  payment  of  purchase 
money.  The  sales  by  the  land  company 
aggregated  about  $100,000.  The  considera- 
tion that  Williams  contracted  to  pay  Bean 
was  $1,000.  It  was  imder  these  circum- 
stances that  Gordon  called  upon  Bean,  ten- 
dered him  the  $1,000,  and  demanded  the 
performance  of  his  agreement  vrtth  Wil- 
liams, by  a  conveyance  of  the  legal  title. 
Besn  refused  to  carry  out  the  agreement, 
and  Gordon  filed  the  bill  to  enforce  specific 
performance.  After  the  bill  had  been  filed, 
and  while  It  was  pending,  plaintiffs  were 
employed  to  assist  In  the  prosecution  of  the 
suit  At  the  time  of  their  employment,  Gor- 
don was  president  of  the  Decatur  Land  Im- 
provement &  Furnace  Company;  Harris,  a 
director;  and  Brlckell,  general  counsel.  Be- 
fore final  decree  In  the  chancery  court,  Har- 
ris was  dected  president  of  the  company, 
and  he  was  president  also,  pending  its  ap- 
peal to  the  supreme  court  of  the  state.  The 
question  of  contention  is  whether  plaintiffs 
were  employed  by  Gordon  to  represent  him 
alone,  individually,  or  by  the  company,  to 
protect  and  represent  its  interest  as  In- 
volved In  the  suit  between  Gordon  and 
Bean.  The  evidence  Is  in  conflict,  there  be- 
ing evidence  tending  to  sustain  both  conten- 
tions. The  credibility  of  witnesses,  and 
what  conclusions  of  fact  are  sustained  by 
the  evidence,  are  questions  wholly  within 
the  province  of  the  Jnry,  guided  by  proper 
instructions  from  the  court  as  to  the  law 
of  the  case.  In  ascertaining  the  value  of 
professional  services  rendered  by  an  attor- 
ney, it  is  the  practice,  in  this  state,  to  con- 
sider the  amount,  or  value  Involved,  In  con- 
nection with  the  labor  and  skill  used  by 
fhe  attorney,  the  reasonable  expense  in- 
curred, and  the  benefits  received.  These 
may  be  considered  together  in  forming  a 
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conclusion.  On  cross-examination  it  is  not 
Improper  to  inquire  as  to  the  value  of  each, 
or  any  other  proper  Ingredient  wliich  may 
have  been  considered  in  arriving  at  a  con- 
clusion of  the  value  of  the  whole.  The  ob- 
jection to  the  q:uestion  of  the  witness  Shef- 
f ey  was  properly  overruled.  Moreover,  there 
seems  to  be  no  contention  as  to  the  value 
of  the  services  rendered.  The  contention  is 
as  to  who  is  liable,  and  whether  there  was 
a  specific  contract  for  a  definite  amount 

There  was  no  error  in  sustaining  the  ob- 
jection to  the  question  to  the  witness  Harris, 
"Was  the  land  company  paying  you  and 
Judge  Brlcliell  a  salary?"  We  do  not  see 
how  the  contract  or  terms  of  employment 
of  BriclieU  and  Harris  could  throw  any  light 
upon  plaintUfs'  contract  or  terms  of  em- 
ployment. They  had  no  connection  with 
each  other,  so  far  as  disclosed  by  the  record. 

Against  the  objection  of  the  plaintiffs,  the 
court  admitted  in  evidence  section  4  of  the 
by-laws  of  the  defendant.  If  it  be  true,  as 
contended  for  in  brief  by  appellee,  that  this 
by-law  was  admitted  merely  "to  show  how 
Brickell's  and  Harris'  compensation  was 
fixed,"  then  It  was  irr^evant,  and  the  ob- 
jection to  It  should  have  been  sustained  upon 
the  same  grounds  that  the  objection  to  the 
question  to  the  witness  Harris  was  sus- 
tained. We  think,  however,  that  the  effect 
of  the  introduction  of  the  by-law  was  cal- 
culated to  impress  the  jury  with  the  convic- 
tion that  it  was  incumbent  on  plaintiffs  to 
show  they  were  employed,  and  th^r  com- 
pensation fixed,  as  therein  provided.  By- 
laws of  this  character  may  be  binding  upon 
members  of  the  association,  but  cannot  bind 
strangers  dealing  with  it,  unless  they  have 
knowledge  of  the  existence  of  such  by-laws. 
1  Mor.  Priv  Corp.  H  600-510,  and  note; 
Id.  I  S38.  There  is  no  pretense  that  plain- 
tiffs had  any  such  notice. 

There  was  no  error  In  refusing  charge 
No.  8,  requested  by  plaintiffs.  Pretermit- 
ting other  defects,  the  charge  clearly  in- 
vades the  province  of  the  jury.  The  propo- 
sition asserted  is  that  If  at  the  time  of  plain- 
tiffs' employment  by  Gordon  in  the  case 
of  Gordon  v.  Bean,  he  then  being  president 
of  the  company,  nothing  was  said  by  either 
party  as  to  the  capacity  in  which  Gordon 
was  acting,  plaintiffs  had  "the  right  to  pre- 
sume, from  all  the  circumstances  in  the 
case,  that  Gordon  was  acting  for  and  on 
behalf  of  the  company."  There  are  circum- 
stances in  the  case  which,  if  believed  by 
the  jury,  tend  to  show  an  employment  by 
the  company.  We  cannot  say  there  is  no 
evidence  in  the  case,  other  than  the  conver- 
sation with  Gordon,  which  tends  to  rebut 
or  contradict  these  drcumstances.  If  the 
court  should  declare,  as  a  conclusion,  that 
plaintiffs  had  the  right  to  presume,  under 
the  circumstances,  that  Gordon  acted  for 
and  on  behalf  of  the  company.  It  would  de- 
termine the  credibility  and  weight  of  evl- 
dence^ 


The  exceptions  to  the  cliarges  given  tor 
the  defendant,  and  the  assignments  of  error, 
ore  very  numerous,  and  we  will  first'  de- 
clare general  principles  of  law  which  ap- 
pear applicable  to  the  case.  No  person  has 
the  right  to  compel  another,  involuntarily, 
to  become  hia  debtor,  except  in  certain  ex- 
cepted cases.  If  one  perform  useful  serv- 
ices and  work  for  another,  of  a  character 
that  is  usually  charged  for,  with  the  knowl- 
edge of  that  other,  and  he  express  no  dis- 
sent, or  If  he  avail  himself  of  the  serv- 
ices, thai  the  law  Implies  a  promise  to 
pay  for  such  swvlces  what  they  axe  rea- 
sonably worth,  and  assent  is  sometimes  Im- 
plied from  silence.  Seals  t.  Edmondaon,  73 
Ala.  29S.  This  role  of  law  applies  to  cor- 
porations as  well  as  natural  persons.  2 
PaiB.  Coat.  (7th  Ed.)  pp.  65,  57,  58;  Stoiy, 
Ag.  I  63.  In  Grimball  v.  Cruse,  70  Ala.  644, 
the  rule  is  thus  declared:  "Few  decisions 
are  rendered,  affecting  property  rights,  that 
do  not  in  some  respects  benefit  others,  who 
are  not  parties  to  the  suit  or  the  retains. 
To  travel  beyond  the  parties  making  the 
contract,  in  search  of  an  implied  promise 
to  pay  for  such  an  incidoital  benefit,  would 
introduce  a  new  and  dangerous  principle  in 
Implied  contracts,  the  extent  <3t  which  it 
is  difficult  to  conjecture."  "However  vata- 
able  the  services  of  an  attorney  may  have 
been  to  a  party  in  a  suit,  in  which  he  repre- 
sented others,  having  a  similar  interest,  he 
cannot  recover  a  fee  from  a  party  who  has 
not  employed  him."  Quoting  Rosellus  v. 
Delachalse,  5  La.  Ann.  481.  It  is  also  stated 
that  where  there  are  two  defendants,  and 
one  of  them  employs  an  attorney  to  repre- 
sent both  hlmaelf  and  the  other  defendant, 
of  which  the  latter  is  apprised,  he  cannot 
rM-over  of  the  latter.  70  Ala.  545.  Of  course^ 
the  principle  last  declared  has  no  applica- 
tion if  the  one  defendant  who  secured  the 
services  of  the  attorney  had  been  duly  author- 
ized by  the  other  defendant  to  employ  coun- 
sel for  him,  and  under  such  authority,  act- 
ing tot  himself  and  the  other  defendant,  the 
contract  of  employment  had  been  entered 
into  for  the  benefit  of  both.  Wood  v.  Brew- 
er, 66  Ala.  670;  RaUroad  Oo.  v.  Hill.  76 
Ala.  303.  Contracts  may  be  expressed  or 
implied,  or  partly  expressed  and  in  part 
implied.  One  who  employs  another  to  per- 
form certain  services  for  his  benefit,  with- 
out an  agreement  as  to  terms,  impliedly 
agrees  to  pay  reasonable  compensation  for 
the  services.  If  the  person  contracting  for 
the  services  of  another  is  imown  to  be  an 
agent  duly  authwized  to  contract  for  his 
principal,  and  the  services  to  be  performed 
are  wholly  for  the  boiefit  of  his  principal, 
and  this  is  fully  explained  to  the  person 
employed,  and  there  is  nothing  said  about 
the  price  to  be  paid,  or  who  was  to  be 
liable,  and  the  principal  knew  that  the  serv- 
ices were  being  rendered,  and  assented 
thereto,  the  law  implies  an  obligation  on  the 
part  of  the  principal,  the  consideration  mov- 
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log  to  him,  to  pay  what  Is  right  To  hold 
an  agent  personally  liable,  in  cases  In  which 
he  discloses  his  principal,  and  that  the  serv- 
ices to  be  rendered  are  for  the  sole  benefit 
of  his  principal,  and  the  contract  is  within 
the  scope  of  his  authority,  it  must  be  shown 
that  credit  was  given  exdnsively  to  the 
agent,  and  that  the  agent  was  informed  of 
that  fact  Talntor  v.  Prendergast,  1  Amer. 
Lead.  Gas.  pp.  628,  638;  Story,  Cont  U  145, 
146,  160;  Id.  S  279;  1  Walt,  Act  &  Def. 
pp.   237,   256. 

According  to  one  phase  of  the  testimony, 
the  qnestiou  is  raised  as  to  what  are  the 
presumptions  of  law  in  cases  where  an 
agent  duly  authorized  to  make  a  contract 
for  the  principal  is  himself,  also,  with  the 
principal,  personally  interested,  and  his  in- 
terest and  that  of  his  principal  are  fully 
disclosed  to  the  person  at  the  time  of  the 
contract  of  employmrait,  and  nothing  is  said 
as  to  the  amount  to  be  paid,  or  as  to  who 
is  to  be  liable  for  the  services.  It  would 
seem  to  follow  from  the  foregoing  principles 
of  law— and  it  is  right  in  prindple-^that 
both  would  be  liable,  and  either  or  both 
could  be  sued  in  separate  actions,  and  a 
recovery  had  upon  quantum  memit  Story, 
Ag.  H  279,  288,  289.  Of  course,  these  legal 
presumptions  may  be  rebutted  by  other  facts 
and  circumstances  in  the  case.  If  there  are 
any,  which  may  show  that  it  was  intended 
by  the  parties  that  credit  should  be  glren 
the  one  or  the  other,  or  to  both  parties. 

There  is  some  evidence  tending  to  show 
that  at  the  time  plalntiCFs  were  retained 
they  were  Informed  of  the  extent  and  dbar- 
acter  of  the  services  to  be  rendered,  but  in 
the  subeequoit  prosecution  of  the  case  It 
became  necessary  for  plalntlfCs  to  render 
other  and  valuable  services,  in  addition  to 
those  of  which  plaintiffs  were  Informed  at 
the  time  of  their  employment  If  the  ad- 
ditional services  were  rendered  at  the  in- 
stance and  request  of  the  defendant,  acting 
throat^  Its  lawfully-authorized  afpents,  we 
know  of  no  principle  of  law  which  would 
relieve  the  defendant  from  liability  for  such 
services,  either  upon  an  express  or  Implied 
contract 

The  proposition  is  asserted  In  some  of 
the  Charges  that,  if  plaintiSs  were  employed 
by  Ctordon  to  represent  him  Individually,  any 
contract  made  with  defendants  in  regard 
to  the  suit  of  Gordon  v.  Bean,  which  im- 
posed no  additional  duty  upon  plaintlfts, 
was  without  consideration,  and  null  and 
void.  In  the  case  of  JohnsMt  v.  Sellers,  33 
Ala.  265,  It  Is  said:  "A  promise  by  defend- 
ant to  plaintiff,  made  to  indnce  the  latter 
to  comply  with  an  existing  contract  between 
him  and  other  persons,  is  without  consldwa- 
tlon."  We  are  not  disposed  to  depart  from 
the  role  as  here  stated,  but  we  are  not 
willing  to  extend  It  so  that  if  the  party 
malting  the  second  contract  Is  directly  In- 
terested In  the  result,  and  is  to  be  benefited, 
he  cannot  employ  the  same  party  for  the 


protection  of  his  own  Interest  If  two  per- 
sons are  Jointly  Indicted  and  put  upon  trial, 
or  If  only  one  is  upon  trial,  and  either  em- 
ploys coimsel  to  defend  him,  the  fact  that 
an  acquittal  of  the  one  employing  counsel 
must  result  in  acquittal  of  the  other  will 
not  render  a  contract  of  employment  by 
the  latter  nuU  and  void.  He  would  not  be 
liable  in  the  absence  of  a  contract,  although 
directly  benefited '  by  the  contract  of  the 
other.  Under  the  evidence  in  this  case  the 
individual  Interest  of  Gordon  in  the  case 
of  Gordon  v.  Bean  was  less  than  a  thousand 
dollars,  while  that  of  the  defendant  was 
many  thousands.  Such  a  difference  would 
exert  a  very  material  Influence  in  the  com- 
pensation to  be  paid,  and  which  all  the  evi- 
dence shows.  In  this  case^  was  reasonable 
at  $5,000.  The  reepcwslbillty  is  proportion- 
ately increased,  and  also  the  extent  of  lia- 
bill^  for  neglect  of  duty.  We  are  of  opin- 
ion that,  although  Gordon  may  have  em- 
ployed plaintiffs  to  represent  him  individu- 
ally, that  fact  would  not  render  Invalid  a 
contract  of  employment  by  the  defendant 
to  represent  Its  interest,  acting  through  its 
lawful  agent 

The  first  six  charges  given  at  the  request 
of  the  defendant  do  not  conflict  with  these 
principles.  Their  particular  phraseology 
may.  In  seme  instances,  have  justifled  an 
explanatory  charge,  but  we  cannot  see  that 
either  of  them  asserts  Incorrect  principles 
of  law.  Charges  7,  8,  9,  and  10  do  not 
accord  with  the  law,  and  should  have  been 
refused.  These  charges  ignore  that  part  of 
the  testimony  which  tends  to  show  that  plain- 
tiffs were  called  upon  to  render  a  great 
deal  more  and  material  services  than  at  first 
stated  to  them,  and  there  Is  evidence  tending 
to  show  some  of  these  services  were  ren- 
dered at  the  instance  of  Gordon,  and  some 
of  them  at  the  instance  of  Harris,  after  he 
was  elected  president  of  the  defendant  com- 
pany. Furthermore,  we  will  not  extend  the 
rule  declared  in  Johns(m  v.  Sellers,  33  Ala. 
265,  supra,  as  far  as  asserted  in  some  of 
these  dbargea.  The  same  objections  apply 
to  charges  12,  18,  14,  and  16.  It  would 
not  follow  from  all  the  evidence,  as  the  only 
legal  conclusion,  that.  If  Gordon  agreed  that 
plaintiffs  should  be  paid  reasonable  com- 
pensation for  services  to  be  rendered  in 
the  case  of  Gordon  v.  Bean,  defendant 
would  not  be  liable.  In  construing  these 
charges  It  must  be  remembered  that  Gor- 
don was  president  of  the  defendant  com- 
pany; that  not  only  his  individual  Interest 
In  the  result  of  the  suit  was  explained  to 
plaintiffs,  but  also  that  of  the  defendant, 
and  the  services  rendered  were  for  the  pro- 
tection of  both,  and  acoepted  by  both  par- 
tics.  Under  these  circumstances  It  requires 
more  proof  than  the  mere  fact  of  employ- 
ment by  Gordon  to  make  him  solely  liable. 
We  find  no  error  In  charges  11,  15,  and  17. 
As  we  understand  charge  18,  It  simply  as- 
serts the  proposition  that  statements  or  ad- 
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missions  by  an  agent  as  to  past  transactlonB 
are  not  competent  evidence  against  his  prin- 
cipal. The  wording  of  the  charge  may  have 
had  a  tendency  to  mislead,  and  justified  an 
explanatory  charge,  but  the  giving  of  such 
a  charge,  as  thus  understood,  is  not  re- 
vierslble  error.  Charge  19  Is  in  conflict  with 
the  law,  as  we  have  declared  It  Although 
Gordon  may  have  agreed  to  pay  $250  in- 
dividually, that  would  not  necessarily  en- 
title defendant  to  a  verdict  Non  constat 
but  defendants  were  also  bound  by  the  con- 
tract of  employment,  or  on  an  Implied  con- 
tract, under  some  phases  of  the  evidence. 
Charge  20  might  have  been  refused,  as  ar- 
gumentative, but  It  Is  erroneous  In  law. 
Conceding,  merely  for  the  argument,  that 
the  defendant  had  no  enforceable  rights  un- 
der the  contract  with  Gordon,  If  the  question 
was  of  that  doubtful  and  grave  character 
as  that  defoidant  deemed  it  necessary  to 
employ  counsel  to  protect  it,  and  guard 
against  supposed  disastrous  ccHisequences,  as 
was  certainly  the  opinion  of  its  learned 
general  counsel  and  Its  president,  the  fact 
that,  as  a  matter  of  law,  Its  Interest  was 
not  In  Jeopardy,  ought  not  to  exert  any  in- 
fluence in '  determining  whether  there  was 
a  contract  of  employment  for  Its  protection. 
It  Is  unnecessary  to  construe  the  contract 
referred  to  In  this  charge,  and  we  express 
no  opinion  upon  it 
Reversed  and  remanded. 


(98  AiiL  sny 

LOUCHEIM  et  ol.  v.  FIRST  NAT.  BANK 

OF  TALLADEGA  et  al. 

(Supreme  Gonrt  of  Alabanuu    June  8,  1893.) 

Fbaddolsnt  Cohvetancbs — What  Constitoti — 

Fatmbnt  ov  Attoknbts'  Feeb— Fleadino. 

1.  On  demurrer  to  a  bill  to  set  aside  a  con- 
veyance as  in  fraud  of  creditors,  general  aver- 
ments that  the  conveyance  was  executed  for 
the  purpose  of  hindering  and  delaying  creditors 
are  of  no  consequence,  and  only  the  facts  al- 
leged therein  will  be  considered. 

2.  A  mortKage  is  not  rendered  fraudulent 
as  to  creditors  by  nsurj'  in  the  debt  where  the 
usurious  charge  is  a  stipulation  incident  to  and 
part  of  the  contract  creating  the  debt,  and  is 
not  added  to  the  debt  at  the  time  of  the  execu- 
tion of  the  mortgage  for  the  purpose  of  swell- 
ing the  amount  secured. 

3.  Where,  at  the  time  of  Ae  execution  of 
a  mortgage  by  a  failing  debtor,  he  was  indebt- 
ed to  attorneys  for  services  rendered  in  con- 
nection with  the  execution  of  the  mortgage,  the 
fact  that  the  attorneys  were  paid  by  the  cred- 
itors secured,  and  the  amount  included  in  the 
mortgage,  did  not  vitiate  the  latter  for  fraud. 

4.  Where  a  deed  of  trust  authorizes  the 
trustee  to  sell  merely  sufficient  property  to  pay 
the  costs  of  executing  the  trust  and  the  debt  se- 
cured, it  cannot  be  insisted  that  a  sale  of  the 
whole  property  might  be  made,  and  the  surplus, 
after  payment  of  the  debt  secured,  turned  over 
to  the  debtor,  enabling  him  to  defeat  his  cred- 
itors. 

5.  A  deed  of  trust  is  not  vitiated  by  failure 
to  mention  collaterals  given  to  secure  the  debt 
secured  by  the  deed  of  trust 

6.  A  stipulation  in  a  deed  of  trust  given 
by  a  failing  debtor  that  the  surplus  renmmlng 
after  payment  of  tiie  debt  secured  shall  b«  paid 
to  the  debtor  does  not  vitiate  it 


Appeal  from  chancery  court,  TaUadega 
county;   S.  K.  McSpadden,  Chancellor. 

BUI  by  Joseph  Lonchelm  and  others,  as 
creditors  of  F.  B.  Fulmer,  against  said  Ful- 
mar, the  First  National  Bank  of  Tallad^a, 
and  J.  E.  Denny,  to  set  aside  a  mortgage  or 
deed  of  trust  of  a  stock  of  merchandise  made 
by  said  Fulmer  to  J.  B.  Denny  as  trustee  of 
the  First  National  Bank,  on  the  ground  that 
the  same  was  fraudulent  From  a  decree 
sustaining  a  demurrer  to  the  blU,  plaintUEs 
appeal.    Affirmed. 

Bishop  &  Whltson  and  E.  H.  Dryer,  for  ap- 
pellants.   Browne  &  Brewer,  for  appellees. 

McCLELLAN,  J.  1.  The  general  aver- 
ments of  the  bill  that  the  deed  of  tnist  ex- 
ecuted by  Fulmer  to  secure  certain  recited 
Indebtedness  to  the  Bank  of  Talladega  was 
the  consummation  of  a  plan  conceived  by  all 
the  defendants  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  complainants 
and  other  creditors  of  Fulmer,  are  of  no  con- 
sequence In  passing  upon  the  demurrers  to 
the  bUl,  aside  from  the  facta  alleged  therein 
as  constituting  the  fraud  complained  of,  and 
relied  on  as  a  predicate  for  the  relief  prayed. 
Or,  in  other  words,  the  inquiry  of  fraud  vel 
non  on  the  averments  of  the  bill  Is  to  be 
determined  by  a  consideration  of  what  was 
done  by  the  parties  as  therein  a]l^;ed  and 
the  circumstances  surrounding  the  transac- 
tion. The  allegation  that  the  transaction  was 
entered  into  and  consummated  to  hinder,  de- 
lay, and  defraud  creditors  Is  a  mere  conclu- 
sion of  the  pleader.  The  facts  alleged  will 
be  Indicated  In  the  following  dlscus8l<^  of 
them. 

2.  Usury  In  the  debt  does  not  vitiate  the 
mortgage  or  deed  of  trust,  where,  as  In  this 
case,  the  usurious  charge  was  a  stipulation 
Incident  to  and  a  part  of  the  contract  by 
whl(di  the  debt  was  created,  and  not  added 
to  the  debt  at  the  time  of  the  transaction  In- 
tended to  secure  it  for  the  purpose  of  swell- 
ing Its  amount  so  as  that  It  would  equal  or 
approximate  the  value  of  the  property  con- 
veyed. Harris  v.  Russ^  83  Ala.  68,  8 
South.  Rep.  641. 

3.  It  seems  that  Fulmer,  the  falling  debtor, 
became,  and  was  at  the  time  the  mortgage 
was  execnted.  Indebted  to  certain  attorneys 
in  the  sum  of  $50  for  servlcea  In  connection 
with  that  transaction.  This  sum  was  paid 
by  the  bank  to  the  attorneys,  and  included  in 
the  amount  secured  by  the  mortgage.  There 
was  no  fraud  In  this.  Nothing  was  paid  to 
the  debtor.  This  payment  to  the  attorneys 
did  not  place  in  his  hands  money  which  he 
could  withhold  from  his  creditora  It  was 
not  pro  tanto  a  cash  consideration  for  the 
conveyance  in  trust;  but,  at  most,  was  the 
assumption  and  payment  by  the  bank  of  a 
debt  due  from  Fulmer  to  a  third  person,  as  a 
part  of  the  consideration  for  the  mortgage. 
That  this  involves  no  vitiating  consequences 
has  more  than  once  been  declared  by  this  . 
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court    Bank  r.  McDonnell,  88  Ala.  434,  8 
South  Rep.  137,  and  cases  there  dted. 

4.  We  do  not  understand  the  deed  of  trust 
to  authorize  the  trustee,  Denny,  to  sell  In 
any  manner,  at  wholesale  or  retail,  any  more 
of  the  property  covered  by  the  instrument 
than  would  suffice  to  pay  the  costs  Incident 
to  the  execution  of  the  trust,  and  the  se- 
cured debt;  hence  we  do  not  concur  In  the 
ImiBtemce  of  complainants'  counsel  that  the 
mortgage  or  deed  of  trust  authorized  a  sale 
of  the  property  in  bulk  by  the  trustee,  and 
that,  of  consequence,  the  trust  might  have 
been  executed  by  an  immediate  sale  of  the 
whole  property  for  a  sum  in  excess  of  the 
secured  debt  and  charges,  and  the  payment 
of  this  sum  to  the  debtor,  thereby  putting  it  in 
bis  power  to  defeat  other  creditors.  To  the 
contrary,  we  construe  the  deed  to  have  this 
effect:  That  any  surplus  of  the  property  re- 
maining after  the  trustee  had  realized  a  suffi- 
cient sum  from  sales  to  discharge  the  trust, 
and  thus  exhausted  his  authority,  reverted  to 
Fulmer,  and  in  his  hands,  discharged  of  the 
trust,  could  be  subjected  to  his  other  debts 
with  as  much  facility  as  if  this  transaction 
bad  never  occurred.  Moreover,  in  determin- 
ing Hie  amount  to  be  realized  out  of  the 
property,  regard  was  necessarily  to  be  had 
to  the  amount  of  the  secured  debt  at  the 
time  of  realization  from  the  sale  or  sales  of 
the  gooda  If  the  bank  bad  collected  any  of 
the  choses  in  action  delivered  to  it  by  B'ulmer 
as  collateral  security,  the  money  derived 
from  this  source  would  go  In  diminution  of 
ttie  sum  to  be  collected  tfarou^  sales  of  the 
property;  so  that  the  apprehension  suggested 
in  briefs  of  counsel— "that  the  bank  mig^t 
have  collected  a  good  portion  of  its  debt  out 
of  such  collateral  before  It  was  due,  or  to  the 
extent  of  such  collaterals,  then  Its  agent  and 
trustee.  In  the  exercise  of  the  power  to  sell 
at  wholesale,  could  have  converted  the  &x- 
tire  stock  at  once  into  cash,  thus  shifting 
any  surplus  beyond  the  reach  of  his  credit- 
ors"—Is,  to  our  minds,  unwarranted. 

5.  With  respect  to  the  effect  to  be  accorded 
the  fact  that  Fulmer  gave  the  bank  certain 
choses  in  action  as  additional  security  for  its 
debt,  and  these  collaterals  are  not  mentioned 
In  Hie  deed  of  trust,  the  law  la  settled  in  this 
court,  against  the  vitiating  consequoices  for 
wUcb  counsel  contend.  Trust  Co.  v.  Foster, 
58  Ala.  602. 

&  Nor  does  the  stipulation  that  upon  a 
sale  by  the  mortgagee,  after  the  law  day, 
of  the  whole  property,  any  surplus  of  the 
proceeds  should  be  paid  to  the  mortgagor, 
hivalldate  the  instrument  l^ils  stipulation  is 
but  the  expression  of  the  legal  effect  of  the 
C(mTeyance,and  does  not  avoid  it  Trust  Co. 
V.  Foster,  supra,  and  cases  there  cited. 

7.  The  proposition  that  the  provisions  of 
the  deed  of  trust  for  the  payment  of  tho 
reasonable  expenses  of  its  execution  out  of 
the  property  covered  by  it  vitiates  the  instm- 
meiDt  is  not  Insisted  on  in  argument,  ttaou^ 
advanced  by  the  bUl  as  stamping  fraud  upon 


the  transaction.    The  proposition  is  manifest- 
ly sound. 

What  we  have  said,  it  is  believed,  disposes 
of  all  the  matters  relied  on  in  the  bill  of 
complaint  to  taint  the  deed  of  trust  and  mort- 
gage—for in  some  aspects  the  instrument  is 
both— with  fraud.  The  facts  alleged  do  not 
make  out  a  case  of  fraud.  I^e  case  is  a 
stronger  one  for  the  appellees  than  that  of 
Murray  v.  McKealy,  86  Ala.  234,  5  South. 
Rep.  56S,  if  it  differs  at  all  from  that  case 
in  principle.  The  decree  of  the  chancellor  is 
supported  by  that  case  and  authorities  there 
cited;  toy  the  case  of  Oormgating  Go.  v. 
Thacber,  87  Ala.  458,  6  South.  Bep.  366,  and 
many  others;  and  is  affirmed. 


C99  Ala.  169) 

HICKS  V.  STATE. 

(Sapreme  Court  of  Alabama.    June  6,  1893.) 

WiTNEBSEB— Impeachment  —  Theit— Bvidbnck— 

FOSSESSIOX  OP  Fbopbrti — Ikstbdotions. 

1.  An  accused  person,  who  testifies  in  his 
own  behalf,  is  subject  to  impeachment,  as  oth- 
er witnesses,  by  evidence  of  previous  contra- 
dictory statements,  on  a  proper  predicate  tiiere- 
for. 

2.  On  a  trial  tot  the  burglary  of  a  bouse, 
and  the  stealing  therefrom  of  4  $10  gold  pieces, 
evidence  that  accused,  when  arrested,  had  on 
his  person  a  $5  gold  piece,  and  that  about  that 
time  he  handed  10  silver  dollars  to  a  person 
with  him,  to  hold,  is  admissible,  in  connection 
with  evidence  that  he  also  handed  a  $10  gold 
piece  with  the  silver,  and  had  had  opportunities 
to  change  the  pieces, 

3.  A  requested  charge  as  to  the  effect  of 
mere  possession  of  stolen  goods  without  other 
evidence  of  guilt  is  improper,  where  there  is 
other  evidence  tending  to  prove  defendant's 
guUt 

4.  A  requested  charge,  assuming  that  none 
of  the  money  found  in  defendant's  possession 
was  part  of  the  stolen  money,  was  improper,  it 
being  for  the  jury  to  say  whether  the  $10  gold 
piece  was  one  of  those  stolen. 

Appeal  from  circuit  court,  Blount  county; 
John  B.  Tally,  Judge. 

Lit  Hicks  was  convicted  of  burglary,  and 
appeals.    Affirmed. 

The  appellant  in  this  case  was  indicted 
Jointiy  with  one  Arthur  Hale  for  the  bur- 
glary of  a  dwelling  house,  and  stealing  there- 
from "four  gold  coins  of  the  United  States, 
of  the  denomination  of  ten  dollars  each,  and 
of  the  aggregate  value  of  forty  dollars,  the 
personal  property  of  one  Mose  Carter."  On 
the  trial  of  the  case  there  was  a  severance, 
and  the  appellant  was  tried  and  convicted  for 
burglary,  and  sentenced  to  the  penitentiary 
for  four  years.  On  the  trial  of  the  case, 
Mose  Carter,  as  a  witness  for  the  state,  tes- 
tified that  one  Sunday  in  the  month  of  Sep- 
tember, in  the  year  1892,  he  and  the  defend- 
ant went  to  his  house  together,  in  the  after- 
noon, and  that  while  there  he  took  from  bis 
trunk  a  box  in  which  there  was  a  sack,  and 
in  the  sack  there  was  some  money,  consist- 
ing of  four  $10  gold  pieces,  which  he  showed 
to  the  defendant,  and  then  put  them  back  in 
the  sack  and  In  the  box,  and  placed  the  box 
in  his  trunk;  that  he  spent  the  night  ^way 
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from  home,  and  on  returning,  the  next  morn- 
ing, found  his  door  open,  his  trunk  broken 
open,  and  his  money  gone;  and  that  on  the 
following  Monday  morning  the  defendant, 
in  company  with  two  or  three  others,  left  the 
place  "for  OuntersTille,  Alabama."  The 
state's  testimony  further  tended  to  show 
that  the  defendant,  on  b^ng  overtaken,  was 
ordered  by  those  making  the  arrest  to  hold 
up  his  hands;  that  Just  as  this  order  was 
made  he  put  his  hand  in  his  pocket,  and  took 
out  a  small  bag,  and  handed  it  to  Albert 
Saughter,  who  was  accompanying  him,  and 
said  to  him,  "Here,  hold  this  for  me."  The 
state's  witness  further  testified  that  this 
bag  had  In  It  at  the  time  1  $10  gold  piece  and 
10  silver  dollars,  and  that  there  was  found 
1  $5  gold  piece  and  some  small  change  on  the 
defendant,  on  his  being  searched.  There  was 
other  testimony  Introduced  on  the  part  of 
the  state,  tending  to  prove  that  the  defendant 
was  seen  with  Arthur  Hale  on  the  Sunday 
ni^t  of  the  burglary,  between  11  and  1 
o'clock,  going  In  the  direction  of  Mose  Car- 
ter's house,  and  that  on  the  next  day  he 
stopped  at  several  stores  on  the  way,  trying 
to  buy  different  articles.  It  was  further 
shown  by  the  state  that  the  defendant  gave 
different  explanations  as  to  how  he  came  In 
possession  of  the  money.  On  the  cross-ex- 
amination of  the  defendant  as  a  witness  In 
his  own  behalf,  the  solicitor  "proceeded  to 
lay  a  predicate  for  the  purpose  of  Impeach- 
ing him,  by  repeating  to  the  witness  the 
statements  he  had  made  to  Bob  Herron  [in 
a  confession  which  said  Herron  alleged  the 
defendant  made  to  him  while  under  arrest, 
to  which  confession  the  court  had  refused 
to  allow  the  said  Herron  to  testify,]  and 
then  asked  the  witness  if  he  made  such 
statements."  In  answer  to  such  question  the 
defendant  denied  that  he  had  made  some  of 
the  statements,  and  admitted  others,  "but 
stated  that  he  was  induced  to  make  them." 
When  the  defendant  closed  his  evidence,  the 
state  recalled  Bob  Herron,  and  "asked  him 
to  state  what  the  defendant  said  in  his  con- 
fession made  to  him  while  under  arrest" 
The  defendant  objected  to  this  witness  tes- 
tifying to  any  conversation  with  the  defend- 
ant, in  which  the  defendant  made  a  confes- 
sion, on  the  ground  "that  it  was  a  confes- 
sion by  defendant,  and  that  the  court,  on  the 
preliminary  examination  of  Bob  Herron, 
had  held  that  the  confession,  or  evidence  of 
the  confession,  was  inadmissible,  because  It 
was  not  voluntary,  and  because  the  same  was 
illegal,  Immaterial,  and  irrelevant."  The 
court  overruled  this  objection,  and  to  this 
ruling  of  the  court  the  defendant  duly  ex- 
cepted. Thereupon  the  witness  Herron, 
against  the  objection  and  exception  of  the 
defendant,  stated  what  the  defendant  had 
told  him  at  the  time  and  {dace  designated. 
After  the  introduction  of  all  the  evidence 
the  defendant  moved  the  court  to  exclude 
from  the  Jury,  as  evidence,  the  statements 
of  the  witnesses  in  regard  to  the  $5  gold  piece 


found  in  the  defendant's  pocket  at  the  time 
of  the  arrest,  and  the  $10  gold  piece  and  the 
10  silver  dollars  handed  by  the  defendant  to 
Baughter  at  that  time,  on  the  groxmd  that  it 
was  not  the  money  alleged  or  shown  to  have 
been  stolen  by  the  defendant,  and  that  it 
was  not  identified  as  the  money  stolen.  The 
court  overruled  these  objections,  and  the  de- 
fendant duly  excepted.  The  defendant  re- 
quested the  court  to  give  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as 
asked:  (1)  The  mere  possession  of  stolen 
goods,  without  other  evidence  of  guilt.  Is 
not  prima  fade  evidence  of  burglary."  (2) 
"The  money  found  on  the  person  of  the  de- 
fendant not  being  the  money  alleged  to  have 
been  stolen,  the  defendant  is  not  required 
to  account,  to  the  satisfaction  of  the  Jury, 
for  his  possession  of  the  money  found  upon 
his  person  at  the  time  of  his  an«st." 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  question  whether  the  ac- 
cused, who  makes  himself  a  witness  in  his 
own  behalf,  under  the  statute  authorizing 
him  so  to  do,  is  subject  to  Impeachment,  as 
other  witnesses,  by  the  introduction  by  the 
state,  upon  the  proper  predicate  therefor,  of 
evidence  of  contradictory  statements  previ- 
ously made  by  him,  Is  not  an  open  one.  The 
following  authorities  settle  that  he  is  sub- 
ject to  such  Impeachment:  Clarke  v.  State, 
78  Ala.  474,  87  Ala.  71,  6  feouth.  Rep.  368; 
Norrls  V.  State,  87  Ala.  85,  6  South.  Kep.  371; 
Cotton  T.  State,  87  Ala.  103,  6  South.  Kep. 
372;  Rahis  v.  State,  88  Ala.  91,  7  South.  Rep. 
315;  MitcheU  v.  State,  04  Ala.  68,  10  South. 
Rep.  618. 

There  was  no  error  in  the  refusal  of  the 
court  to  exclude  the  evidence  that  a  $5  gold 
piece  was  found  in  defendant's  pocket  at  the 
time  of  the  arrest,  and  that  defendant  hand- 
ed to  Albert  Saughter  lO  silver  dollars  at  or 
about  that  time.  While  these  pieces  of  mon- 
ey were  not  the  stolen  coins,  yet,  in  connec- 
tion with  the  other  evidence,  his  possession 
of  them,  and  his  conduct  with  reference  to 
the  silver  dollars,  were  circomstances  proper 
to  be  considered  by  the  Jury,  who  might, 
under  all  the  facts  and  circumstances  shown 
in  evidence,  have  legitimately  inferred  that 
he  had  exchanged  the  stolen  coins,  or  some 
of  them,  for  those  found  in  his  possession. 
For  the  greater  reason  was  there  no  error 
in  the  motion  to  exclude  the  evidence  that 
he  handed  to  Saughter  a  $10  gold  piece  at 
or  about  the  time  of  the  arrest  The  stolen 
coins  consisted  of  four  $10  gold  pieces. 

The  first  charge  requested  by  defendant 
was  abstract  This  is  not  a  case  dependent 
for  conviction  upon  mere  evidence  of  iKia- 
session  by  the  accused  of  the  stolen  property. 
There  was  other  evidence  tending  to  prove 
the  defendant's  guilt  of  the  burglary  and 
larceny.  The  charge  requested  was  there- 
fore Improper. 
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The  second  charge  recfuested  was  also  Im- 
proper. It  assumes  that  none  of  the  money 
found  In  defendant's  possession  was  part  of 
the  stolen  money.  It  was  for  the  jury  to 
say  whether  the  $10  gold  coin  be  had  was 
one  of  those  stolen.  Moreover,  there  was 
other  evidence  in  the  case,  besides  the  bare 
possession  of  the  money,  which  had  to  be 
considered  in  determining  whether  defendant 
should  satisfactorily  account  for  that  pos- 
session, and  these  were  considerations  for 
the  Jury.  The  charge  clearly  Invaded  the 
province  of  the  Jury.  There  is  no  error  in 
the  record,  and  the  Judgment  Is  affirmed. 


JOHNSON  T.  STATE. 
(Supreme  Court  of  Alabama.   June  7,  1893.) 

IXDICTMEST  POR  LaRCBNT— OWSBRSHIP  OF  PBOP- 

■KTT — Husband  and  Wipk. 
Since  Act  Feb.  28,  1887,  (Code,  i  28tl,) 
l^vea  a  wife  separate  ownership  of  property,  an 
indictment  for  larceny  of  a  wife  s  property 
most  allege  ownership  in  her,  instead  of  in  her 
husband.  Rolihis  v.  State,  (Ala.)  13  South. 
Kep.  280.  foUowed. 

Appeal  from  cdty  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Eugene  Johnson  was  convicted  of  larceny, 
and  appeals.    Reversed. 

The  appellant  was  indicted,  tried,  and  con- 
victed under  the  following  Indictment:  "The 
grand  Jury  of  said  county  charge  that,  before 
the  finding  of  this  indictment,  Eugene  John- 
son feloniously  took  and  carried  away  two 
bushels  of  com,  part  of  an  outstanding  crop 
of  com,  the  property  of  W.  T.  Merrlwether, 
against  the  peace  and  dignity  of  the  state  of 
Alabama."  The  evidence  Introduced  on  the 
part  of  the  state  tended  to  show  that  In 
Montgomery  county,  within  12  months  be- 
fore the  finding  of  the  lndlctm»it,  the  de- 
fendant feloniously  took  and  carried  away 
five  ears  of  com  from  an  outstanding  crop  of 
com;  that  the  land  on  which  the  com  was 
grown  was  the  property  of  Mrs.  Merrl- 
wether, who  was  the  wife  of  the  man  In 
whom  the  property  was  laid  In  the  Indict- 
ment. Mr.  W.  T.  Merrlwether  testified  that 
the  land  belonged  to  his  wife;  that  he  fur- 
nished the  labor,  and  made  the  crop,  and 
did  the  fanning;  but  that  there  was  no 
agreement  whatever  between  him  and  his 
wlf^  who  lived  together  on  said  farm,  about 
the  farming  business,  and  that  the  proceeds 
of  the  farming  operations  were  used  for  the 
support  and  maintenance  of  himself  and  wife 
and  children.  This  was  all  the  evidence, 
and  the  court,  ex  mero  motu,  charged  the 
Jury  "that  the  property  In  the  com  was 
properly  laid  In  the  husband,  although  It 
really  belonged  to  the  wife;"  and  to  this 
cbatge  of  the  court  the  defendant  duly  ex- 
cepted. The  defendant  then  asked  the  court 
to  give  the  following  written  charge,  and 
dnly  excepted  to  the  court's  refusal  to  give 
the  same:  "If  the  Jury  believe  the  testimony, 
they  mnat  find  the  defendant  not  guilty." 


Sayre  &  Pearson,  for  appellant  Wm.  L. 
Martin,  Atty.  Geo.,  for  the  State. 

HBAD,  J.  Reversed  and  remanded,  on  the 
authority  of  Rollins  v.  State,  13  South.  Rep. 
280,  (at  present  term.) 


(tS  Ala.  128) 
BIRMINGHAM  MINERAIi  R.  CO.  v.  HAR- 
RIS. 
(Supreme  Court  of  Alabama.    June  7,  1883.) 

AMBKDMBNT     OI      StATOTI    —  BfVECT    —  ACTIOK 

AOAiNST  Railroad  Compant — Iiijdrt  to  Stock 
OK  Track— EvrDENCB — Bdrden  op  Proof— Is- 
strcction's— Aroument  or  Counsel. 

1.  Code  1876,  {  1700,  which  provides  that 
whwe  persons  or  stock  are  injured  or  lulled  on 
a  railroad  track  the  burden  of  proof  is  on  the 
company  to  show  a  compliance  with  the  statu- 
tory requirements,  was  amended  in  Code  1886, 
S  U.47,  by  the  insertion  of  the  words,  "at  any 
one  of  the  places  specified  in  liie  three  preced- 
ing sections."  Acta  1886-87,  p.  47,  adopting 
the  Code  of  1886,  provides  (section  2)  that  no 
act  passed  at  that  session  should  be  repealed 
or  affected  by  the  adoption  of  the  Code  of  1886, 
but  all  acts  amending  sections  of  the  Code  of 
1876,  and  which  were  incorporated  in  the  Code 
of  1886,  should  be  printed  in  place  of  the  orig- 
inal sections.  On  the  same  day  an  act  was  ap- 
proved to  amend  section  1700  of  the  Code, 
(Acts  1886-^,  p.  146,)  and  the  amended  sec- 
tion is  an  exact  transcript  of  that  section,  as 
it  is  in  the  Code  of  1876.  Held,  that  by  the 
latter  act  the  section  was  restored  to  Its  orig- 
inal form,  witliout  amendment  as  to  the  bur- 
den of  proof. 

2.  Under  Acts  1886-87,  p.  146,  the  burden 
is  on  a  railroad  company,  on  injury  to  stock 
on  its  track,  to  show  a  compliance  with  all 
statutory  requirements  as  to  signals,  care,  etc. 

3.  In  an  action  against  a  railroad  company 
for  injury  to  stock  on  its  tracks,  plaintiff  testi- 
fied that  on  a  certain  afternoon  he  turned  sev- 
eral mules.  Into  tils  pasture,  through  which  de- 
fendant's road  passed;  that  on  the  following 
afternoon  he  found  four  killed, — two  on  each 
side  of  the  track,— and  two  crippled;  that  the 
track  was  straight  where  the  mules  were  killed; 
that  there  was  a  curve  some  6(X)  feet  from 
such  place,  but  so  slight  that  it  did  not  pre- 
vent one  from  seeing  along  the  track.  HM, 
that  plaintiff  made  out  such  a  prima  facie  case 
as  to  require  defendant  to  rebut  the  presump- 
tion of  negligence. 

4.  Defendant  showed  that  three  trains 
passed  over  the  road  on  the  night  in  question. 
The  engineer  of  one  train  testified  that  the 
night  was  clear;  tliat  his  headlight  would  re- 
veal an  object  for  about  125  feet;  that  on  that 
night  he  knocked  two  mules  off  the  track;  that 
he  first  saw  them  when  they  were  about  100 
feet  in  front  of  the  engine;  that  the  curve  was 
alx>ut  175  feet  from  where  he  struck  them; 
that  he  was  keeping  a  good  lookout;  that  he 
applied  the  air  brakes  and  sounded  the  cattle 
alarm,  but  did  not  have  time  to  reverse  the 
engine;  that  he  was  running  down  grade,  with 
steam  shut  off,  at  from  20  to  25  miles  an  hour, 
and  could  not  have  stopped  the  train  in  less 
than  2(X)  yards.  The  other  engineer  testified 
to  striking  a  mule  under  nearly  the  same  cir- 
cumstances, and  that  he  could  not  have  stopped 
his  train  in  less  than  half  a  mile.  Bcld,  that 
the  evidence  was  Insufficient  to  rebut  the  pre- 
sumption of  negligence. 

6.  Plaintiff  was  not  negligent  In  allowing 
his  mules  to  run  in  his  own  pasture,  though 
defendant's  road  ran  tluough  the  same. 

6.  Where  the  evidence  showed  that  the 
mules  were  appraised  in  plaintiflfs  presence, 
but  not  at  hia  demand,  and  that  the  appraise- 
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ment  wag  not  In  writing,  as  required  hj  Acts 
1888-89,  p.  808,  and  did  not  show  what  was 
said  or  done  hy  &nj  one  at  the  time,  it  waa 
proper  to  refuse  to  allow  defendant  to  ask 
plaintiff,  on  cross-examination,  "What  were  the 
moles  appraised  at?" 

7.  It  was  improper  for  defendant  to  aak 
the  Mtgineer  if  he  saw  the  mules  aa  soon  as  the 
Ught  of  the  engine  permitted  him  to  see  them, 
since  such  question  ignored  the  maintenance  of 
a  proper  lookout  by  the  engineer  at  the  time. 

8.  It  was  proper  for  plaintiff  to  ask  the  en- 
gineer when  his  train  left  O.,  when  it  arrired 
at  B.,  the  distance  and  number  of  stops  be- 
tween the  two  places,  and  the  average  duration 
of  such  stops,  since  the  rate  of  speed  of  the 
train  was  a  matter  of  which  plaintiff  could 
complain. 

9.  On  the  examination  of  the  engineer  as 
to  his  written  report  of  the  accident  to  the  com- 
pany, an  objection  to  his  examination  as  to  its 
contents,  without  first  showing  the  time  and 
place  where  the  report  was  made,  was  properly 
oTerruled. 

10.  It  was  proper  to  refuse  to  permit  the 
engineer,  on  cross-examination,  to  examine  an- 
other report  of  the  accident,  made  at  another 
time  and  place. 

11.  It  was  error  to  refuse  to  allow  defend- 
ant to  ask  the  engineer  if  sounding  the  cattle 
alarm  and  applying  the  air  brakes  was  a  more 
effective  means  of  saving  the  mules  than  re- 
versing the  engine,  since  the  engineer  was  an 
expert. 

12.  It  was  error  to  permit  plaintiff,  in  re- 
bnttal  of  his  own  witness,  and  over  defendant's 
objection,  to  ask  "whether  there  was  cnrve 
enough  to  prevent  seeing  along  the  track 
through  there,"  since  that  was  an  inquiry  as 
to  a  visible  and  certain  physical  fact. 

13.  It  was  proper  for  plaintiff's  counsel  to 
say,  in  his  argnment  to  the  jury,  "that  the 
burden  of  proof  Was  on  defendant  to  acquit  it- 
self of  negligence;  that  the  law  was  reason- 
able, because,  if  it  were  otherwise,  plaintiff 
wonld  be  compelled  to  pnt  defendant's  employes 
on  the  stand,  and  prove  by  them  their  own 
negligence." 

14.  It  was  also  proper  for  such-  counsel  to 
say:  "Don't  yon  know,  gentlemen  of  the  Jury, 
that  fast  running  was  the  cause  of  the  killing 
of  plaintiff's  mules?" 

16.  It  was  not  error  to  charge  the  Jury 
"that,  after  it  was  shown  that  plaintiffs  mules 
were  killed  on  defendant's  railroad  by  a  mov- 
ing train,  the  burden  of  proof  was  on  defend- 
ant to  show  that  it  was  not  negligent  in  re- 
spect to  a  lookout." 

16.  An  instruction  that  if  the  Jury  believed 
the  evidence  they  could  not  allow  damages  for 
the  mules  killed  by  either  train  was  pipperly 
refused,  since  both  engineers  testified  that  it 
was  impossible,  at  the  rate  of  speed  at  whidi 
they  were  running  at  the  time  of  the  accident, 
to  stop  their  trains  in  time  to  save  the  mules. 

17.  It  was  proper  to  refuse  an  Instruction 
that  if  the  Jur^  believed  that  none  of  the  mules 
were  seen  in  time  to  stop  the  trains  by  the  use 
of  all  possible  means,  or  if,  at  their  rate  of 
speed,  they  could  not  have  stopped  within  the 
distance  witliin  which  the  headlights  would  re- 
veal objects  on  the  track,  and  that  the  head- 
lights were  such  as  were  used  on  well-regulated 
roads,  they  must  find  for  defendant,  since  such 
instruction  ignored  the  duty  of  the  engineers 
to  keep  a  lookout,  and  not  to  run  their  trains 
at  a  negligent  rate  of  speed. 

18.  An  instruction  that  if  the  Jury  believed 
that  defendant's  engineers,  who  testified,  ex- 
ercised reasonable  diligence  in  keeping  a  look- 
out, they  must  find  for  defendant,  was  properly 
refused,  since  it  ignored  the  passage  of  tiie 
third  train  over  the  road  on  that  mght,  and, 
besides,  it  was  on  the  effect  of  the  evidence. 

19.  An  instruction  that,  "if  you  believe  iha 
ovitfonce,  you  must  find  for  defendant,"  was 


propo'ly  refused,  as  being  on  the  effect  of  the 
evidence. 

20.  It  was  proper  to  refuse  instructions 
which  required  plaintiff  to  show  by  what  train 
the  mules  were  killed,  and  that  defendant  was 
negligent. 

Appeal  froot  city  court  of  Birmlnghain;  B. 
A.  Sbarpe,  Judge. 

Action  by  George  C.  Harris  against  t&e 
Birmingham  Mineral  Ballroad  Company  to 
recover  for  the  negligent  killing  of  plalntiiTs 
mules.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

AQ  the  facts  of  the  case,  and  the  rulings  of 
the  court  upon  the  evidence,  are  sufficiently 
shown  in  the  opinion.  Upon  the  introductlcm 
of  all  the  evidence  the  defendant  requested 
the  court  to  give  the  following  written 
charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them,  as 
asked:  (1)  "There  can  be  no  recovery  by 
plalntUI  for  any  mulea  which  the  jury,  from 
the  evidence,  are  unable  to  determine  were 
killed,  either  by  the  engine  of  the  witness 
Jesse,  or  that  of  the  witness  Orr,  if  the  Jury 
believe  that  any  were  so  killed."  (2)  "If  tne 
jury  believe  the  evidence,  they  cannot  award 
plaintiff  any  damages  for  the  mules  killed 
by  the  train  of  which  the  witness  Jesse  was 
eni^eer,  if  they  believe  any  mules  were  so 
killed."  (3)  "If  the  Jury  believe  the  evi- 
dence, tbey  cannot  award  plaintiff  any  dam- 
ages for  the  mules  killed  by  the  train  of 
which  the  witness  Orr  was  engineer,  if  they 
believe  any  mules  were  so  killed."  (4)  "It 
the  jury  believe  that  the  engine  which  tbe 
witness  Orr  was  running  killed  two  of  the- 
mules  for  wbidi  recovery  is  sought,  and  that 
the  engine  whidi  the  witness  Jesse  was  run- 
ning killed  the  other  two  of  the  mules  for 
which  recovery  is  sought,  then  they  must 
find  for  the  defendant,  under  the  first  count" 
(5)  "If  you  should  believe  from  the  evidence 
that  the  train  on  which  the  witness  Jesse 
was  engineer  did  not  kill  either  of  the  mules 
for  which  this  suit  was  brought,  then,  for 
two  of  the  mules  for  the  killing  of  which 
this  suit  was  brought,  you  must  find  for  the 
defendant"  (8)  "If  two  of  the  mules,  for 
the  killing  of  which  this  suit  was  brought, 
were  killed  by  a  train  not  disclosed  or  dis- 
covered by,  the  evidence  in  this  case,  you 
must  find  for  the  defendant  as  to  the  kllUng 
of  said  two  mules."  (7)  "If  the  Jury  bdieve 
that  any  of  the  mules,  tor  the  value  of 
which  recovery  Is  sought  by  plaintiff  In  this 
aoti<m,  were  killed  by  any  other  engine  than 
those  operated  by  the  witness  Oit  or  the  wit- 
ness Jesse,  the  burden  is  on  the  plaintiff  ta 
show  that  such  mule  or  mules  were  killed  by 
defendant's  negllgaice."  (8)  "If  the  jury  be- 
lieve that  none  of  the  four  mules  were  seen 
by  defendant's  servants  In  time,  by  the  use 
of  all  the  means  at  hand,  to  have  stopped 
their  trains,  then  defendant's  servants  were 
not  required  to  attempt  to  stop  them,  and  the 
jury  must  find  for  defendant"  (D)  "Th» 
burden  of  proof  is  on  the  plaintiff  to  show 
that  defendant's  engineers  were  ne|;Ii{;ent  la 


Digitized  by 


Google 


Ala.) 


BIBMINOHAM  MINEBAL  B.  CO.  e.  HABBIS. 


879 


fofling  to  keep  a  proper  lookout  for  tlie 
plaintiff's  mules."  (10)  "The  burden  of  proof 
is  on  the  plaintiff  to  show  that  the  plaintiff's 
mules  were  perceived  on  the  track  in  time, 
by  the  use  of  all  the  means  In  the  power  of 
defoidant's  engineers,  to  have  stopped  the 
traiOB."  (11)  "If  the  Jury  believe  that  any 
one  of  the  mules,  for  the  value  of  which  rt;- 
«ov^7  Is  sought  In  the  complaint,  was  not 
Allied  by  either  the  train  of  which  the  wit- 
uess  Orr  was  engineer,  or  the  train  of  which 
the  witness  Jesse  was  engineer,  th^  cannot 
award  the  platutia  any  damages  for  such 
naUe  or  mules."  (12)  "Unless  the  Jury  Do- 
Ueve  that  all  of  the  four  mules,  for  the  value 
uf  which  recovery  is  souj^t  in  this  action, 
W&6  killed  by  either  the  train  on  which  the 
witness  Jesse  was  engineer,  or  the  train  on 
whlcb  Orr  was  engineer,  they  cannot  award 
plaintiff  damages  for  all  of  said  four  mules." 

(13)  "If  the  Jury  beUeve  that,  at  the  rate  of 
speed  at  which  defendant's  trains  were  run- 
ning, they  could  not  have  stopped  within  the 
distance  within  which  the  headli^^ts  would 
reveal  stock,  and  that  such  headlights  wer« 
used  on  many  well-regulated  railroads  at  the 
time,  your  verdict  must  be  for  defendant" 

(14)  "If  the  Jury  believe  that  the  defendant's 
oigineers  on  the  trains  which  killed  plain- 
tiff's  mules,  for  the  valne  of  which  recovery 
Is  son^t  in  this  ajction,  exercised  reasonable 
diligence  In  the  matter  of  keeping  a  lookout 
ahead  for  obstructions,  and  If  they  beUeve  all 
the  evidence,  they  must  find  for  defendant" 
<15)  "If  you  believe  the  evidence,  you  must  find 
for  the  defendant"  (16)  "If  you  believe  the 
evidence,  you  must  find  for  the  defendant  nn- 
-der  the  first  count  of  the  complaint"  (17)  "If 
you  believe  the  evidence,  you  must  find  for  the 
defendant  under  the  seocmd  count  of  the 
complaint"  (18)  "If  you  believe  the  evi- 
dence, yon  must  find  for  the  defendant  un- 
der the  third  count  of  the  complaint"  (19) 
'If  you  believe  the  evidence,  you  must  fijid 
for  the  defendant  under  the  fourth  count  of 
the  oomplahit"  (20)  "The  burden  of  proof 
Is  on  the  plaintiff  to  show  that  the  defendant 
was  negligent  in  failing  to  sound  the  cattle 
alarm."  The  court  charged  the  Jury,  at  the 
request  of  the  defendant  that  there  was  no 
evidence  that  defendant  was  guilty  of  any 
negUgenoe  In  nmnlng  Its  trains  at  the  speed 
at  which  the  evldoice  showed  its  trains  were 
nmnlng  at  the  time  and  plane  of  the  injury. 

Hewitt,  Walker  &  Porter,  for  appellant 
Cabaniss  &  Weakley,  for  appellee. 

HARALSON,  J.  1.  We  held  in  BailroadCk*. 
▼.  Bees,  82  Ala.  340,  2  South.  Rep.  752,  that 
when  a  plaintiff  proves  his  stock  has  been 
killed  or  injured  by  a  railroad  train,  and 
their  value,  even  U  the  evidence  falls  to 
ahow,  distinctly,  that  the  engineer  either  saw 
the  «"<i«nia,  or  could  have  seen  them,  by  or- 
-dlnaiy  diligence,  in  time  to  stop  the  train 
or  iKrevent  the  injury,  the  onus  devolves 
■on  the  nUlroad  company  to  rebut  the  pre- 


sumption of  negligence,  and,  no  explanatory 
or  ezculpatoiy  evidence  being  offered,  the 
plaintiff  is  entitied  to  a  verdict  To  the 
same  effect  are  many  other  adjudications 
of  this  court  Railroad  CjO.  v.  Blanton,  81 
Ala.  157,  4  South.  Rep.  621;  Railroad  Oo. 
V.  McAlplne,  76  Ala.  114;  Railroad  C3o.  v. 
Posey,  (Ala.)  11  South.  Rep.  423.  These  de- 
cisions, except  the  last,  were  under  sections 
169Q  and  1700  of  the  Ck>de  oi  1876.  (sections 
1144  and  1147  of  the  Code  of  1886.) 

2.  The  codifiers  of  the  Code  of  1886,  or 
the  legislative  committee  to  which  the  work 
of  the  codifiers  was  referred,  inserted  into 
section  1700  of  the  Code  of  1876  the  words, 
"at  any  one  of  the  places  specified  in  the 
three  preceding  sections,"  thereby  bringing 
about,  without  more,  a  change  In  the  rule 
as  to  the  burden  of  proof  for  injuries  oc- 
curring at  places  not  specified  in  section 
1699  of  that  Code,  constituting  section  1144 
of  the  Code  of  1886.  The  act  adopting  the 
Code  of  1886  was  approved  February  28, 
1887.  (Aots  1886-87,  p.  47.)  the  second  sec- 
tion of  which  provides:  "No  act  passed  at 
the  present  session  of  the  general  assembly 
shall  be  repealed  or  affected  in  any  man- 
ner by  the  adoption  of  this  Code,  but  all 
acts  amending  sections  of  the  Code  of  1876, 
which  sections  have  been  incorporated  in 
this  Code,  shall  be  printed  In  place  of,  and 
as,  sadb  sections."  On  the  same  day,  Feb- 
ruary 28,  1887,  an  act  was  approved  "To 
amend  section  1700  of  the  Code,"  which 
amended  section  is  an  exaxt  traaoscript  of 
that  section,  as  it  Is  In  the  Code  of  1876, 
without  any  change.  Acta  1886-87,  p.  146. 
It  was  evidently  intended  as  an  amendment 
of  that  section,  as  It  had  been  modified  by 
the  codifiers  or  legislative  committee,  and 
carried  into  the  0>de  of  1886,  so  as  to  re- 
store it  to  its  original  form,  without  amend- 
ment as  to  the  burden  of  proof.  That  act, 
as  printed  in  the  Code  of  1886,  as  a  note 
on  page  3(X),  is  now  the  law,  taking  the  place 
of  section  1147,  which  it  was  designed  to 
substitute.  This  act  of  the  28th  February, 
1887,  as  we  have  said,  is  an  exact  copy  of 
section  1700  of  the  Code  of  1876.  That  sec- 
tion was  enacted  on  the  31st  January,  1861, 
and  appears  in  the  Code  of  1867  as  section 
1401,  which  section  was  afterwords,  and  be- 
fore it  appeared  In  the  Code  of  1876,  amend- 
ed by  making  it  applicable  to  persons,  as 
well  as  to  stock  or  other  property,  and  with 
this  exception  this  statute  is  now  as  It  was 
when  first  enacted,  in  1861.  That  original 
statute  was  construed  by  this  court  in  the 
case  of  Railroad  Co.  v.  Williams,  53  Ala. 
585,  in  which  the  court  said:  "The  effect  of 
the  statute  is  that  a  railroad  company  is 
liable  for  injuries  to  stock,  when  they  re- 
sult from  the  negllgenoe  of  its  servants  or 
agents,  whenever  or  wherever  it  may  oc- 
cur. If  the  injury  occurs  at  or  near  any 
public  road  crossing,  or  any  regular  depot 
or  stopping  place,  or  within  the  corporate 
limits  of  say  towo  or  city,  or  because  of 
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an  obstrnctlon  wbich  coxild  or  ought  to  have 
been  perceived,  no  degree  of  diligence  will 
excuse  the  company  from  liability,  unless 
all  the  requirements  of  the  statute  have 
been  observed.  In  either  case,  the  Injury 
being  shown,  the  burden  of  proof  Is  on 
the  railroad  company  to  acquit  Itself  of  neg- 
ligence, or  to  show  a  compliance  with  the 
statute.  If  any  other  constmctlon  of  the 
statute  should  be  adopted,  It  would  almost 
license  the  destruction  of  cattle  or  other 
stock  by  raUroads."  That  ruling  was  sub- 
sequent^ followed  in  the  cases  of  Railroad 
Go.  ▼.  Bayllss,  74  Ala.  159;  Clements  v. 
RaUroad  CJo.,  77  Ala.  537;  Railroad  Co.  v. 
McAlpine,  75  Ala.  US;  Id.,  80  Ala.  73.  In 
this  last  case  the  court  explained  and  lim- 
ited some  of  the  expressions  in  the  Williams 
and  Clements  Cases,  supra;  bat  the  role 
as  to  the  burden  of  proof— Tiz.  that  injury 
raises  the  presumption  of  negligence,  and 
casts  on  the  railroad  company  the  burden 
of  disproving  it—has  not  been  disturbed. 
When,  therefore,  the  general  assembly  passed 
said  act  of  the  28th  February,  1887,  it  re- 
adopted  section  1700  of  the  Code  of  1876, 
as  previously  construed  by  this  coort,  which 
was  an  adoption  of  the  judicial  construction 
prevlonsly  placed  upon  it;  and,  being  the  last 
legislative  expression  on  the  subject,  we  feel 
bound  by  it  £x  parte  Matthews,  62  Ala. 
51;  Railroad  Co.  v.  Jones,  68  Ala.  54;  Ball- 
road  Co.  T.  Bayllss,  supra;  Ex  parte  State, 
87  Ala.  54,  6  South.  Rep.  328.  A  construc- 
tion different  from  the  one  we  now  feel  con- 
strained to-  place  on  this  statute  was  given 
to  it  in  tbe  cases  of  Railway  Oo.  t.  Hughes, 
87  Ala.  610,  6  South.  Rep.  413,  and  RaU- 
road Co.  y.  Ferryman,  91  Ala.  413,  8  South. 
Bep.  699,  and  they  are  each  overruled.  In 
the  case  we  try,  the  plaintiff  testified  he 
had  four  mules  killed,  and  two  crippled,  on 
the  20th  August,  1891;  that  he  turned  them 
tn  a  pasture  near  Green's  station,  on  the 
line  of  the  defendant's  railroad,  about  S 
o'clock  in  the  afternoon  of  that  day;  that 
the  next  day,  in  the  afternoon,  he  found 
fonr  of  them  killed,  and  two  crippled;  that 
there  were  two  of  those  killed  on  each  side 
of  the  track,  in  the  ditch  that  ran  on  dther 
side,  and  about  10  feet  apart;  that  the  two 
crippled  ones  were  about  20  yards  below 
the  dead  ones;  that  the  place  of  the  acci- 
dent was  in  his  pasture,  about  400  yards 
from  Green's  station,  on  the  road;  that  the 
track  where  the  moles  were  killed  was 
straight;  that  two  trains— a  passenger  and 
a  freight— passed  over  the  road  that  night; 
that  those  killed  were  worth  |200  each,  and 
Hie  crippled  ones  were  paid  for  by  the  com- 
imny.  On  this  evidence  the  plaintiff  rested, 
and,  under  our  rulings,  we  hold  he  made 
such  a  prima  facie  case  as  to  require  the 
defendant  to  rebut  the  presumption  of  neg- 
ligence arising  from  the  fact  that  the  ani- 
mals were  killed  by  its  trains.  Authorities 
■apia.  It  is  proper  to  add,  tn  this  conneo- 
tlon,  as  to  this  case,  that  the  plalnttfl  In- 


troduced evidence  In  rebuttal  tendii^  to 
show  that  it  was  about  6U0  feet  from  where 
the  mules  were  killed  to  the  curve;  that 
the  curve  was  a  slight  one,  and  not  "enon^^ 
to  prevent  one  seeing  along  the  trade 
through  there." 

3.  The  proof  for  the  defense  tended  to  show 
—and  it  was  uncontradicted,  except  as  to 
the  sharpness  of  the  curve— that  three  trains 
passed  over  the  defendant's  road  on  the  night 
of  the  20th  of  August,  1S91:  No.  1,  under  En- 
gineer Orr,  at  about  8  o'clock  P.  M.;  No.  2, 
under  Eng^eer  Jesse,  about  1  o'clock  A.  M.; 
and  No.  3,  some  time  in  the  night,  but  which 
way  going,  under  what  conductor,  and  at 
what  time  in  the  night,  is  not  made  known. 
Orr  testified  that  the  zdght  was  a  dear  one; 
that  his  headlight  was  a  good  one,  in 
good  repair,  and  such  as  was  in  use  on  well- 
regulated  railroads;  that  it  would  reveal  an 
object  In  front  of  the  engine  from  125  to  150 
feet,  and  better  on  a  dark  than  a  dear  night; 
that  when  he  first  saw  the  mules  there  were 
two  of  them,  from  100  to  125  feet  in  front 
of  the  engine,  and  they  were  knocked  off 
on  the  right-hand  side  of  the  track,  going 
south;  that  the  carve,  which  was  "a  right 
smart  curve^"  was  about  175  feet  north  of 
where  he  struck  the  two  mules;  that  he  was 
keeping  a  lookout  as  he  was  approaching  the 
curve;  that  he  first  saw  the  mules  when  he 
had  run  25  or  50  feet  on  the  straight  track; 
that  he  immediately  applied  the  air  brakes 
and  sounded  the  cattle  alarm,  but  did  not  re- 
verse the  engine  before  the  animals  were 
struck,  because,  after  applying  the  brakes 
and  sounding  the  alarm,  he  did  not  have 
time  to  do  so;  ttiat  it  was  down  grade  at 
that  point,— steam  was  shut  off,  and  they 
were  rolling  down  the  grade;  that  he  could 
not  have  stopped  the  train,  going  at  the  speed 
they  were,— about  20  or  25  mUes  an  hour,— 
using  all  the  means  in  his  power,  including 
his  reverse  lever,  in  a  less  distance  than  200 
or  250  yards.  His  was  an  excursion  passen- 
ger train.  Jesse  testified  he  was  engineer, 
that  night,  pulling  No.  2,  a  freight  train  con- 
sisting of  22  cars  loaded  with  lime  rodE,  be-, 
sides  a  caboose,  and  passed  the  place  where 
the  mules  were  injured  about  1  o'clock  A. 
M.;  that  as  he  was  approadilng  Green's 
station,  a  fourth  of  a  mile  north  therefrom, 
be  struck  a  mule,  standing  on  the  track, 
when  he  first  saw  it,  about  30  feet  ahead  of 
him,— knocked  It  off  on  the  right-hand  side, 
—and  his  best  Judgment  was  that  he  killed 
it;  that  there  was  a  down  grade  at  that 
point,  and  he  was  rolling  down,  with  steam 
cat  off,  at  abont  25  miles  an  hour;  that  his 
headUght  was  good,  In  good  condition,  and 
sach  as  were  In  use  on  the  best-regulated 
railroads;  that  it  would  enable  one  to  see 
objects  distinctly,  but  not  so  plainly  as  to 
tell  what  they  were,  100  yards  off;  that 
there  was  a  curve  ^  yards  from  where  he 
first  saw  the  mule,  and  he  could  not  see  it 
till  he  got  round  the  curve  on  the  stral^t 
track,  where  Hie  headlii^t  could  reveal  Us 
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that  Immediately  on  seeing  the  animal  he 
Bounded  the  cattle  alarm,  and  applied  his 
steam  jam,  after  first  calling  for  brakes; 
that  he  did  not  rererae  his  engine,  because 
there  was  not  time  In  which  to  do  It,  after 
what  be  had  done,  before  striking  the  mule; 
that  he  had  no  other  means  In  his  power, 
other  than  those  he  did  employ,  to  avert  the 
injniy;  that  he  could  not  have  stopped  his 
train,  at  the  speed  he  was  going,  and  the 
grade  descending,  with  all  the  appliances  be 
had.  In  leas  than  half  a  mile;  and  that  he 
was  keeping  a  good  lookout  at  the  time,  and 
before  he  discovered  the  mule. 

4.  The  plaintiff  In  tills  case  was  guilty  of 
no  negligence  in  allowing  his  animals  to  ru& 
upon  bis  own  pasture  grounds,  or  even  ni>on 
the  commons.  The  owner  of  domestic  ani- 
mals is  not  required  to  fence  against  a  rail- 
road. That  duty,  aa  we  have  held,  devolves 
upon  the  company,  tf  it  would  use  its  priv- 
Uegea  and  franchises  with  due  regard  to  the 
lights  and  Interests  of  others.  Accordingly, 
we  have  recently  decided  that  it  a  railroad 
company  knowingly  runs  Its  trains  under 
such  conditions  as  would  make  it  impossible 
for  those  in  charge  to  prevent  injuring  stock 
straying  on  its  track,  and  injury  results,  it 
is  accountable  for  the  loss.  As  we  then  said: 
"Such  is  undoubtedly  the  case  when  the 
train  is  run.  In  the  nighttime,  at  such  a  fast 
rate  of  speed  that,  by  reason  of  the  darkness 
of  the  night,  stock  cannot  be  seen,  by  the  aid 
of  a  headlight,  in  time  to  prevent  the  Injury 
by  the  use  of  the  ordinary  mecms  and  appli- 
ances with  whldi  trains  are  usually  sui>- 
pUed."  Banking  Co.  y.  Ingram,  12  South. 
Rep.  801;  Railroad  Co.  v.  Jones,  71  Ala.  487; 
Ballroad  Co.  v.  Lyon,  62  Ala.  71.  In  the 
case  at  bar,  without  dispute,  the  trains  that 
are  known  to  have  killed  any  of  the  unimaii^ 
were  running  in  the  nighttime  at  a  speed, 
each,  of  from  20  to  25  mUes  an  hour,— one 
a  i>asBenger,  and  the  other  a  heavily-loaded 
freight  Each  approached  and  rounded  a 
curve  at  this  rate  of  speed.  Some  of  the 
evidence  tends  to  show  the  curve  was  slight, 
not  preventing  seeing  along  the  track  ahead, 
and  some  of  it,— that  of  defendant,— that  It 
was  too  shaip  to  see  ahead,  until  It  was 
rounded.  But  whether  It  was  slight  or 
sharp  can  make  no  difference  as  to  the  duty 
to  exercise  the  reasonable  care  the  company 
owed  to  plaintiff  as  to  bis  mules,  which  were 
nmnlng  upon  his  own  grounds.  It  must  be 
added,  however,  that  the  sharper  the  curve 
the  greater  the  care  with  which  the  trains^ 
as  to  th^  speed,  should  have  been  apentei, 
to  prevent  the  liability  to  encounter  obstacles 
hlddoi  by  reason  of  the  curve.  Where  any- 
thing suggests  care  to  avoid  peril  and  damage 
to  others,  the  higher  the  duty  Increases  to 
obsrave  It  In  what  has  been  said,  we  do  not 
desire  to  be  understood  as  h(ddlng  that  rail- 
road eomi>anles  are  bound  by  any  pitndple 
of  law.  In  the  absenx^e  of  statute  or  contract 
requirbig  them  to  fence  their  lines  against 
13m  incursion  of  live  stock  on  them,  and, 


without  fendng,  that  they  are  liable  In  such 
case  only  for  the  want  of  reasonable  and 
proper  care  to  avoid  the  injury.  7  Amer. 
&  Eng.  Bnc.  Law,  pp.  906,  912;  1  Kor.  R.  R. 
614;  1  Thomp.  Neg.  p.  514,  {  20.  Having 
thus  settled  the  principles  which  must  gov- 
ern the  decision  of  this  cause,  we  may  dis- 
pose of  the  questions  reserved.  We  first  con- 
sider the  rulings  of  the  lower  court  on  the 
evidence  offered. 

6.  The  evidence  showed  the  mules  were 
appraised  in  the  presence  of  the  plain- 
tiff, but  it  does  not  appear  it  was  done  on 
his  demand,  nor  that  the  appraisement  was 
in  writing,— both  as  required  by  statute. 
Acts  1888-89,  p.  808.  Nor  was  it  shown 
what  was  said  or  done  by  any  one  at  the 
time.  The  question  propounded  to  the  plain- 
tiff on  his  cross-examination  by  the  defend- 
ant, "What  were  the  mules  appraised  at?" 
was  therefore,  on  the  objection  of  the  plain- 
tiff, properly  disallowed,  as  calling  for  ex 
parte  and  Illegal  evidence. 

6.  Defendant's  coimsel's  question  to  the 
witness  Orr,  examined  in  behalf  of  defend- 
ant, "Did  you  see  the  mules,  as  soon  as  the 
light  of  the  engine  permitted  you  to  see 
them?"  was  improper, If  for  no  other  reason, 
because  it  ignores  the  maintenance  of  a  prop- 
er lookout  by  him  at  the  time.  But  the  wit- 
ness' own  evidence  shows  he  was  running  at 
such  a  rate  of  speed  as  to  have  made  it  im- 
possible for  him  to  stop  his  train,  after  he 
might  have  seen  the  animals,  before  running 
upon  them. 

7.  The  court  allowed  the  plaintiff  to  ask 
the  defendant's  witness  Orr  when  his  train 
left  Oneonta,  when  It  arrived  at  Birmingham, 
the  distance  between  the  two  points,  the  dis- 
tance between  Oneonta  and  Boyles,  and  the 
number  of  stops  between  them,  the  average 
duration  of  these  stops,  and  the  time  It  took 
to  go  from  Boyles  to  Birmlngliam.  The 
ground  of  objection  was  that  the  testimony 
was  immaterial,  unless  it  was  introduced  for 
the  purpose  of  showing  that  the  train  was 
running  at  a  negligent  rate  of  speed,  and 
Quit  It  was  illegal  for  this  purpose,  because 
no  rate  of  speed  was  negligent  of  which 
plaintiff  could  complain.  If  the  evidence  was 
improperly  admitted,  on  any  grounds  that 
might  have  been  urged,  it  was  not  for  tlve 
reason  assigned,  stace  the  rate  of  speed  was 
a  matter  of  which  the  plaintiff  could  com- 
plain. 

8.  When  fbe  defendant's  witness  Orr  was 
bebig  examined  touching  his  report  to  the 
company  about  the  occurrence,  the  platntifr 
showed  the  witness  his  written  report,  and 
questioned  him  about  Its  contents.  The  de- 
fendant objected  to  the  plaintiff  asking  the 
witness  as  to  the  contents  of  the  report,  xm- 
less  he  first  laid  a  predicate  as  to  the  time 
and  place  where  the  report  was  made.  The 
objection  was  properly  overruled.  There  was 
no  merit  In  it  Being  In  writing,  if  the  ob- 
ject of  the  cross-examination  was  to  contra- 
dict the  witness  as  to  the  statements  of  the 
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report,  (and  such  does  appear  to  bare  been 
the  object)  It  was  Immaterial,  for  such  pur- 
pose, to  lay  a  predicate  of  time  and  place 
when  and  where  the  paper  was  written. 

9.  While  the  plaintiff  was  cross-examining 
this  witness  about  said  report,  defendant 
banded  the  witness  another  report  of  the 
same  accident,  made  at  another  time  and 
place,  and  asked  If  he  made  that  report  also. 
Plaintiff  objected,  and  the  court  refused  to 
allow  the  witness  to  examine  this  last  report. 
The  request  of  defendant's  counsel  for  the 
witness  to  examine  the  repurt  was  out  of 
time.  The  witness  was  being  cross-examined 
by  the  plaintiff's  counsel,  and  It  was  within 
the  discretion  of  the  court  to  disallow  the 
intrusion.  The  ruling  was  correct  for  the 
farther  reason  that,  from  aught  appearing, 
It  was  on  an  ex  parte  document,  and  not 
binding  on  the  plaintiff. 

10.  Defendant's  counsel  asked  witness  Orr 
whether  or  not  sounding  the  cattle  alarm 
and  applying  the  air  brakes  were  more  ef- 
fective means  of  saving  the  cattle,  (mules,) 
under  the  circumstances,  and  at  the  time  of 
the  Injury,  than  reversing  the  engine  would 
have  been.  The  court  sustained  an  objection 
to  tti<«  question.  The  witness  was  an  ex- 
pert, having  been  a  railroad  engineer  for 
seven  years;  and,  besides,  he  had  testified  ho 
sounded  the  cattle  alarm',  and  applied  the 
air  brakes,  but  did  not  have  time  to  reverse 
the  engine.  It  was  competent,  therefore,  to 
show  by  him  that  he  did  not  fall  to  do  that 
which  was  best,  or  equally  effective  to  be 
done,  under  the  circumstances,  to  prevrait 
the  injury,  if  it  could  be  done.  But  this  was 
error  without  injury,  since  this  witness  shows 
that  aU  the  appliances  in  his  power  at  ttie 
time  could  not  have  averted  the  Injury,  run- 
ning at  the  negligent  rate  of  speed  he  was 
going. 

11.  The  plaintiff,  in  the  rebuttal  of  one  of 
his  own  witnesses,  was  allowed  to  ask  him, 
against  the  objection  of  defendant,  "whether 
there  was  curve  enough  to  prevent  seeing 
along  the  track  through  there."  This  was  an 
Inquiry  as  to  a  visible  and  certain  physical 
fact,  of  which,  if  the  witness  knew,  he  could 
testify;  and,  besides,  it  was  a  collective  fact 

12.  The  defendant  excepted  to  the  ruling 
of  the  court,  in  allowing  plaintiff's  counsel, 
in  his  argument  to  the  jury,  to  say  "that  the 
burden  of  proof  was  on  the  defendant  to 
acquit  Itself  of  negligence;  that  the  law  was 
reasonable,  because.  If  It  were  otherwise,  the 
plaintiff  would  be  compelled  to  put  the  de- 
fendant's employes  on  the  stand,  and  prove 
by  them  their  own  negligence."  We  fall  to 
see  the  Impropriety  of  the  remark.  If  the 
i!xpression  of  a  legal  opinion  of  counsel, 
thou^  Incorrect,  It  did  not  furnish  ground 
for  the  objection  made  to  it  Besides,  a 
prima  facie  case  of  negligence  having  been 
shown  by  plaintiff,  the  remark  was  a  decla- 
ration of  a  correct  legal  principle,  as  held  in 
Railroad  Oo.  v.  WUUams,  65  Ala.  74. 

13.  Counsel  for   plaintiff,  against   defend- 


ant's objection,  was  allowed  also  to  say,  In 
argument  to  the  jury,  "Don't  you  know,  gen- 
tlemen of  the  Jury,  that  fast  running  was 
the  cause  of  the  liUling  of  plaintiff's  mules?" 
The  statement  was  argumentative,  and.  If 
unsound,  It  would  not  do  to  allow  an  excep- 
tion to  It  on  that  account,  without  opening 
up,  to  no  profit  &  new  and  vast  field  of  ex- 
ceptions in  the  lower  courts,  for  adjudica- 
tion here,  which  would  be  limitless  and 
profitless.  But  from  the  view  we  have  taken 
of  the  case,  it  would  seem  that  fast  running 
pad  much,  if  not  all,  to  do  with  bringing 
about  the  destruction  of  plaintiff's  animals. 

14.  Passing  to  the  consideration  of  the 
charges  of  the  court  and  applying  the  prin- 
ciples heretofore  announced  to  them,  we  hold 
there  was  no  error  In  that  part  of  the  gen- 
eral (diarge  of  the  court  to  the  jiuy:  "That,  , 
after  It  was  shown  the  plaintiff's  moles  were 
killed  on  defendant's  railroad  by  a  moving 
train,  the  burd^i  of  proof  was  on  the  de- 
fendant to  show  that  it  was  not  negligent  In 
respect  to  a  lookout" 

15.  Charges  2  and  3  were  properly  refused. 
Bach  engineer  testified  that  it  was  Impossible, 
moving  at  the  speed  he  did,  to  liave  stopped 
the  train  short  of  klUlng  the  mules,  after 
t^ey  could  have  been  discovered  on  the 
trade  If  so,  it  was  negligence,  for  whldi 
the  company  was  liable.  Charge  No.  4  Wi^ 
Nos.  2  and  3  combined,  and  was  properly  re- 
fused, for  the  same  reasons  they  were. 

16.  Charges  Nos.  8  and  13  each  Ignore  the 
duty  of  the  engineer  to  keep  a  lookout  and 
not  to  run  his  train  at  a  neggllgent  rate  of 
speed. 

17.  No.  14  ignores  the  passage  of  train  No. 
3  over  the  road  that  night,  by  which  one  6r 
more  of  the  mules  may  have  been  killed,  the 
burden  being  on  defendant  to  show  by  what 
train  they  were  killed.  It  does  not  define 
what  reasonable  diligence  In  the  matter  of 
keeping  a  lookout  is.  Ignores  the  rate  of  speed 
at  which  the  trains  were  moving,  and  Is  the 
general  charge  on  the  effect  of  the  evidence, 
improper  in  this  case. 

18.  Nos.  15  to  19  inclusive  were  charges  on 
the  effect  of  the  evidence,  and  properly  re- 
fused. The  remaining  charges  (1,  5,  6,  7,  9, 
10,  11,  12,  and  20)  refused  misplaced  the 
burden  of  proof.  In  that  they  required  Ihe 
plaintiff  to  show  by  what  train  the  animals 
were  killed,  and  that  the  defendant  was  neg- 
ligent. We  find  no  error  In  the  record,  and 
the  Judgmoit  of  the  court  below  is  affirmed. 


(M  Ala.  218) 
GARNER  et  al.  Y.  TOLMAN  et  *1. 
(Supreme  Court  of  Alabama.    June  7,  1893.) 
Frbsumptioss  oh  Appbal— Rbcord. 
Where  the  bill  of  exceptions  does  not 
purport  to  set  out  all  the  evidence^  it  will  b« 
presumed  that  there  was  other  evidence  suffi- 
cient to  support  the  judgment  appealed  from. 

Appeal  from  d^  court  of  Gadsden;  JTobn 
H.  Disque,  Judge. 
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Action  In  attadiment  by  A.  miman  &  Co. 
igalnat  R.  E.  Gamer  &  Oo.  to  recover  rent 
Plaintiffs  had  judgment,  and  defendants  ap- 
peal   AiSrmed. 

The  respectlTe  contentions  of  the  plaintiff 
and  defendants  are  shown  by  the  following 
summary  of  the  evidence  in  behalf  of  each, 
is  contained  in  the  bill  of  exceptions:  J.  A. 
Hnghes,  who  was  the  owner  of  the  premises 
at  the  time  of  the  renting,  testified  that  dur- 
ing tbe  month  of  December,  1891.  he  rented 
the  stor^onse  to  defendants  for  the  term  of 
one  year,  from  the  Ist  of  January,  1892,  at 
and  for  the  rental  of  $400  i>er  year,  payable 
In  montlily  installments  of  $33.33V&  per 
month;  that  defendants  went  into  posses- 
sion of  the  Btore^  imder  said  renting,  on  the 
iBt  day  of  January,  1882,  and  paid  witness 
the  rent  as  agreed  np  to  the  15th  of  March, 
1882,  when  witness  sold  the  store  to  plain- 
tiffs. A.  TTUman,  one  of  tbe  vendees  of  the 
premises,  testified  that  on  IBth  March,  1882, 
plaintiffs  purchased  the  storehouse  from  J. 
A.  Hnghes;  that,  on  the  same  day,  witness 
went  to  the  storehouse,  and  called  for  de- 
ftodant  R.  E.  Oamer,  who  was  not  In;  tliat 
witness  told  E.  A.  DooUttle,  a  member  of 
the  firm  of  R  E.  Oamer  &  Co.,  that  pbiin- 
tlfCs  had  bought  the  store  occupied  by  de- 
fendants, and  told  said  DooUttle  the  terms 
at  the  contract,  as  set  out  above  in  Hnghes' 
testimony,  as  he  bad  beai  informed  of  it  by 
Hughes,  which  DooUttle  admitted  to  be  cor- 
rect, and  suggested  that  henceforth  he  would 
prefer  to  pay  the  rent  on  the  16th,  instead 
of  the  1st,  of  each  month;  that  he  would  pay 
the  rent  to  the  15th  of  March  to  Hughes,  and 
thereafter  to  witness,  to  which  witness  as- 
sented; that  on  the  nj^t  of  July  1,  1892, 
defendants  vacated  said  storehouse,  and  had 
dieir  goods  placed  in  cases  for  shipment, 
when  he  attached  them  for  rent;  that  Doo- 
Uttle refused  to  pay  rwit  to  the  15th  of  July, 
but  offered  to  pay  to  tiie  Ist,  when  they 
vacated,  which  witness  refused  to  accept; 
tbat  witness  received  the  keys  to  the  house 
by  registered  letter  two  days  after  the  house 
was  vacated;  that  Huj^es  transferred  bis 
rental  lease,  as  made  with  defendants,  to 
die  plaintiffs,  on  the  IGth  March,  1892,  the 
day  of  their  porehase  from  Hughes.  R.  B. 
Gani»,  one  Of  defendants,  testified  that  on 
the  19th  of  December,  1891,  he  and  B.  A. 
DooUttle  made  a  contract  with  J.  A.  Hu^es 
tor  tbe  rent  of  the  store,  the  rent  to  begin 
and  possession  giv^i  on  tbe  Ist  of  January, 
18B2;  tluit  the  contract  was  verbal,  and  the 
renting  by  the  m<n>th,  payable  at  tbe  end 
of  each  month,  $83.33%;  that  on  the  30th 
lone,  1882,  they  vacated  the  store,  and  moved 
oat  In  the'  daytime;  that  he  never  at  any 
time  made  any  contract  with  tJUman.  B.  A. 
DooUttle  testified  that  he  and  his  partner. 


Gamer,  on  the  IBth  of  December,  1891,  made 
a  contract  with  Hughes  for  the  rent  of  the 
store  by  tbe  month.  That  the  renting  was 
to  begin  January  1,  1892,  rent  payable  at 
the  end  of  each  month.  That  on  the  16th 
March,  1882,  plaintiff  Ullman  came  to  the 
store,  and  said,  "Vm  your  landlord."  Wit- 
ness replied,  "Is  that  so?"  Ullman  said, 
"Yes;  I  have  bont^t  this  store  from  Mr. 
Hughes,  and  yon  may  continue  on  the  same 
as  you  have  been  doing;"  to  which  witness 
replied,  "Very  welL"  That  witness  paid 
Hughes  the  rent  to  the  15th  Man^  and  then 
to  UUman  to  15th  of  June,  and  witness  nev- 
er made  any  contract  vrith  Ullman  in  regard 
to  tbe  renting.  That,  scordlng  to  this  under- 
standing, the  contract  of  renting  was  for  no 
specified  length  of  time,  and  that  defendants 
bad  the  right  to  move  out  at  any  time.  That 
def«idants  vacated  the  store  on  the  80th 
June,  1892,  in  the  daytime.  That  he  saw 
UUman  before  tbe  attachment  was  sued  out, 
and  tendered  to  him  the  rent  due  np  to  the 
time  they  vacated  the  store,  and  he  refused 
to  receive  it  Tbat  witness  also  tendered 
to  him  tbe  kejrs,  wtilch  he  refused  to  ac- 
cept, and  he  afterwards,  July  2,  1882,  sent 
them  to  him  by  registered  letter,  and  of- 
fered in  evidence  the  receipt  of  the  post- 
master of  that  date  for  keys. 

Jaa.  D.  Gamer,  for  appellants.  J.  A.  BQ- 
brOk  for  appellees. 

HARALSON,  J.  Under  the  evidence  set 
out  in  the  bill  of  exceptions,  alone,  whether 
the  account  given  of  tbe  rent  contract  by 
the  plaintiffs  or  that  given  by  the  defendants 
be  true,  we  mlgbt  hold  that  the  plaintiffs 
were  not  entiUed  to  recover;  for,  according 
to  the  plaintlfCs'  evidence,  the  contract  was 
void,  under  the  statute  of  frauds,  In  that  It 
was  not  shown  to  be  in  writing,  and  to  be 
I>erformed  within  a  year  from  the  making 
thereof;  and  according  to  defendants',  it 
was  a  verbal  renting,  by  the  month,  which 
might  be  terminated  at  the  end  of  any 
month;  and  they  had  paid  or  tendered  all 
they  owed  up  to  the  date  of  their  leaving, 
and  tendered  tbe  possession  of  the  premises 
to  tbe  plaintiffs.  Orommelin  t.  Thiess,  81 
Ala.  412;  White  v.  Levy,  83-  Ala.  484,  8 
South.  Rep.  164.  But  the  bill  of  exceptions 
does  not  purport  to  set  out  all  the  evidence; 
and,  under  the  uniform  rulings  of  this  court, 
we  must  presume  there  was  other  evidance 
introduced,  not  set  out,  which  was  sufSclcnt 
to  sustain  the  judgment  of  the  city  court. 
Hood  V.  Manufacturing  Co.,  (Ala.)  11  South. 
Rep.  10;  Hunt  ▼.  Johnson.  Id.  387;  Packet 
Co.  V.  Slater,  at  oresent  term;*  8  Brick.  Dig. 
p.  406,  S  4a 

Affirmed. 

'Held  pending  rebearlng. 


Digitized  by 


Google 


884 


SOUTHEEN  EEPOBTER,  Vol.  13. 


(Ala. 


(SS  Ala.  47S) 

MABION  T.  BEaBNSTBm  et  aL 
(Sapreme  Court  of  Alabama.    June  8,  1803.) 
Dkfadlt  JcDouBirr— Vaoxtiks— DBVIII8B  or 

COVERTDKB. 

Under  Code,  {  2835,  providing  that  "no 
jadgment  can  be  arrested,  annulled,  or  set 
aside,  for  any  matter  not  previously  objected 
to.  If  the  complaint  contains  a  substantial  cause 
of  action,"  a  default  Judgment  on  a  note  will 
not  be  set  aside  merely  because  defendant  was 
un^er  coverture  when  she  made  the  note. 

Appeal  from  dty  court  of  AnnistCHi;  B.  F. 
Caasady,  Judge. 

Action  by  J.  Begeiwteln  &  Co.  against 
Georj^e  Marion.  Plaintiffs  liad  Judgment  by 
defftult,  and  defendant  filed  her  motion  to 
set  the  same  a^de.  Plaintifla  demurred  to 
the  motion,  on  the  ground  "that  the  motion 
shows  that  the  Judgment  was  obtained  by 
default,  and  that  the  matters  and  things  re- 
lied on  to  set  it  aside  could-  and  should  have 
been  specially  pleaded  by  defendant  to  be 
available  to  her  as  a  defense  to  the  action." 
The  demurrer  was  sustained,  and  defendant 
appeals.    Affirmed. 

King  &  Carthell,  for  appellant  Matthews 
ft  Whiteside,  for  appellees. 

McCLBLLAN,  J.  Tills  actloB  Is  prose- 
cuted by  Regenstein  tc  Co.  against  Georgie 
Maricm.  The  complaint  contains  two  counts, 
—the  first  on  a  note  executed  by  Oedrgie 
Marion,  with  waiver  of  exemptions,  and  the 
second,  on  an  account  for  goods,  chattels, 
and  merchandise  sold  defendant  by  plain- 
tiffs. Judgment  in  due  course  was  taken  by 
default  Tills  Judgment  was  manifestly  un- 
der the  first  count  since  it  contains  a  deo- 
laratlcA  of  waiver  of  exemptionB.  After- 
wards motions  were  severally  made  by 
<3eorgie  Marlon  to  set  aside  the  Judgment  by 
default  and  by  J.  H.  Marlon,  her  husband, 
for  a  new  trial.  The  gist  of  each  of  these 
motions  lies  in  tlie  fact  that  at  the  time  of 
executing  said  note,  continuously  since  then, 
and  at  the  times  of  Judgment  and  motions 
made^  Georgie  Marion  was  a  married 
woman,  the  wife  of  J.  H.  Marion,  and  the 
latter  had  not  in  writing  assented  to  the 
executlMV  of  the  note  by  her.  Demurrers 
were  sustained  to  each  of  these  motions,  and 
"they  were  severaily  denied  and  dlsmissea. 
Georgie  Marlon  took  this  appeal,  and  er- 
rors are  assigned  b.&rB  separately  tiy  her  and 
X  H.  Marion. 

It  Is  not  readily,  or  at  an,  oonodTable  what 
standing  J.  H.  Marion  had  cm  the  record  be- 
low to  make  any  motion  in  the  cause.  He 
was  not  a  party  to  the  suit  nor  in  any  legal 
sense  to  be  affected  by  tbe  Judgment  His 
motliHi  was  for  a  new  trial,  wbidi,  even  If 
he  had  been  a  party,  he  could  not  have 
made,  since  there  had  been  no  trial,  within 
the  purview  of  our  statute  obtaining  in  the 
premises,  and  no  motion  for  a  new  trial 
could  b«  entertained,  (Truss  t.  Ballroad  Co., 


[Ala.]  11  South.  Rep.  4640  and,  moreorer, 
he  not  (saly  had  no  right  to  prosecute  an  ap- 
peal, but  has  not  attempted  to  do  so.  For 
each  of  these  several  reasons,  further  refer- 
ence to  him  will  be  pretermitted. 

On  this  appeal  the  only  question  presented 
is  as  to  the  right  of  Mrs.  Marion  to  have  the 
Judgment  by  default  set  aside.  Her  motion 
was  made  solely  to  that  end,  and  ttiat  Is  the 
only  relief  she  seeks.  The  mode  ot  execut- 
ing that  Judgment— the  process  by  wlil(di  and 
the  property  out  of  wlilch  it  is  to  be  satisfied 
—is  not  a  matter  involved  tn  the  case  as  It 
is  presented  to  us;  and  hence  this  case  Is  not 
witliin  the  principles  declared  in  Calloi  T. 
Rottenberry,  76  Ala.  169,  even  If  that  case 
be  conceded  to  be  the  law  upon  the  point 
decided  by  it  under  existing  statutes  in  rda- 
tlon  to  the  status  and  propert7  cff  married 
women.  The  contract  executed  by  Mrs. 
Marion  to  the  plaintiffs— the  note  sued  on- 
was  not  a  void  contract  but  voidable  merdy, 
and  this  at  her  election.  Scott  v.  Gotten,  91 
Ala.  623,  8  South.  Rep.  783.  The  time  toe 
this  election  to  be  made  was  when  this  suit 
was  pending.  If  her  purpose  was  to  repudi- 
ate liability  on  It  it  was  then  np<m  her  to 
appear  and  plead  her  coverture,  and  facts 
showing  that  its  disabilities  with  respect  to 
this  contract  had  not  been  removed  by  the 
assent  in  writing,  of  her  husband  to  her 
entering  into  it  It  was  not  for  the  plaintiff 
to  aver  the  coverture,  and  avoid  its  disabling 
attributes  by  further  averring  the  husbazid's 
assent  This  was  defensive  matter,  appro- 
priate only  to  a  plea.  The  law  always  pre- 
sumes the  contractual  capacity  ct  the  parties 
to  a  contrant  imtll  the  ccmtrary  is  made  to 
appear  by  averment  and  proof.  It  was 
therefore  not  upon  the  plaintiffs  to  aUege  and 
avoid  defendant's  coverture.  The  com]^alnt 
without  this  contained  a  perfectly  good  cause 
of  action,— the  averment  of  a  promise  to  pay 
by  one  whom  the  law  presumed  prima  fade 
to  have  the  capacity  to  maice  the  promise, 
and  a  failure  to  comply  with  it;  and  U,  In 
fact  the  defendant  had  not  the  requisite 
capacity,  she  could  and  should,  if  her  par- 
pose  was  to  avoid  liability,  have  pleaded 
It  1  Freem.  Judgm.  150;  1  Chit  PL  H  743, 
747;  Lumber  Go.  v.  Lewis,  94  Ala.  628, 
10  South.  Rep.  333.  The  contract  not  being 
void,  but  open  mer^  to  a  defense  bf  tlie 
seasonable  interposition  of  wlilch  It  could 
have  been  voidable,  the  complaint  con  tula- 
Ing  a  good  cause  of  action,  and  tlie  defense 
of  coverture  not  tiaving  been  interposed, 
the  case  is  brought  witliin  section  2835  of 
the  Code,  which  provides:  "No  Judgment 
can  be  arrested,  annulled,  or  set  aside,  for 
any  matter  not  previously  objected  to,  If 
the  complaint  contain  a  substantial  cause 
of  action."  And  we  therefore  hold  tliat  the 
lower  court  committed  no  error  in  sustain- 
ing demurrers  to  the  d^endant'a  motion, 
and  denying  and  dfmrilsslnt  the  i 
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(98  Ala.  10) 

HODGE  T.  8TATB. 
(Supreme  Court  of  Alabama.  June  8,  1893.) 
Homicide — Evidkscb. 
In  a  murder  trial,  eTidence  that  a  dog 
trained  to  follow  the  traclc8  of  a  human  hemg 
was  shortly  after  the  homicide  pat  on  what 
appeared  to  be  the  tracks  of  the  gnilty  person, 
and  followed  them  to  defendant's  house,  where 
defendant  was  shown  to  have  been  the  night 
after  the  killing,  ia  admlsrible. 

Appeal  from  circuit  court,  Escambia  comi- 
ty; John  R.  Tyson,  Judge. 

Amos  Hodge  was  indicted,  tried,  and  con- 
Ticted  tor  the  mwder  of  one  Rose  Stan- 
ba<^  and  was  sentenced  to  be  hanged.  He 
appeals.    Affirmed. 

Tlie  only  question  presetted  by  the  ap- 
peal arose  in  the  foUowtng  way:  The  testi- 
mony for  the  state  tended  to  show  that  on 
the  night  of  the  killing,  Jost  after  it  was 
done,  several  witnesses  went  to  the  place 
of  the  killing,  and  discovered.  In  dose  prox- 
imity to  the  house,  man  tracks.  These 
tracks  were  sufQciently  marked  to  be  easily 
followed,  and  were  followed  by  several  of 
the  witnesses  np  to  or  very  near  to  the 
house  of  the  defendant  One  of  the  wit- 
nesses, wliile  on  the  stand,  was  asked  the 
following  question:  "If  he  had,  at  the  time 
he  was  searching  for  tracks,  a  trained  dog 
fottrackingaman?"  The  defendant  objected 
to  this  question,  and  duly  excepted  to  the 
court's  overruling  his  objection.  The  wit- 
ness stated  that  he  did  own  such  a  dog  at 
that  time,  and  that  when  the  tracks  were 
discovered,  near  the  house  of  the  deceased, 
he  got  his  dog,  and  put  him  on  the  tracks, 
and,  after  putting  him  on  the  tnu^  he  fol- 
lowed the  dog,  in  company  with  other  wit- 
nesses, and  that  the  dog,  after  "taking  the 
trail,"  followed  the  tracks,  and  went  to  the 
defendant's  house.  The  defendant  moved 
the  court  to  exclude  this  testimony,  and 
doly  excepted  to  the  court's  overruling  his 
motion. 

Wm.  li.  Martin,  Atty.  Gen.,  for  the  State. 

McCLBLLAN,  J.  It  Is  common  knowl- 
edge that  dogs  may  be  trained  to  follow  the 
tracks  of  a  human  being  with  considerable 
certainty  and  accuracy.  The  evidence  in 
this  case  showed  that  a  dog  thus  trained 
was,  within  a  very  short  time  after  the 
homicide,  put  upon  the  tracks  of  the  person 
towards  whom  all  the  circumstances  strong- 
ly pointed  as  the  guilty  agent,  and  that  the 
dog,  as  if  following  these  tracks,  or  "trail- 
hig,"  went  to  the  house  of  the  defendant. 
It  was  also  In  evidence  by  several  witnesses 
that  the  tracks  found  at  the  scene  of  the 
homldde  were  followed  by  them  thence  to 
the  house  of  the  defendant,  being  meas- 
ured at  Tarious  iwints  along  the  route,  and 
otherwise  at  each  of  such  points  Identified 
as  being  made  by  the  same  shoes  as  were 
the  tracks  at  the  place  of  the  murder,  and 
that  the  route  thus  traced  bgr  them  was  pi«- 
T.lSso.no.lO— 25 


dsely  that  taken  by  the  dog  throughout.  On 
this  state  of  case  we  are  of  the  opinion  that 
the  fact  that  the  dog,  trained  to  track  men 
as  shown  In  the  testimony,  was  put  on  the 
traclu  at  the  scene  of  the  homicide,  and, 
"taking  the  trail,"  so  to  speak,  went  thence 
to  defendant's  house,  where  he,  the  defend- 
ant. Is  shown  to  hare  been  that  night 
after  the  killing,  was  competent  to  go  to 
the  Jury  for  consideration  by  them  in  con- 
nection with  all  the  other  evidence  as  a  cir- 
cumstance tending  to  connect  the  def aidant 
with  the  crime;  and,  of  consequence,  that 
the  court  committed  no  error  in  refusing 
to  exclude  it  The  ruling  of  the  court  on 
this  point  is  the  subject-matter  of  the  only 
exception  reserved.  This  being  without  merit. 
the  Judgment  must  be  affirmed,  and,  as  af- 
firmed, the  sheriff  of  Escambia  county  will 
execute  the  sentence  of  death  imposed  there- 
under, as  prescribed  by  law,  on  Friday,  July 
7,  1893.   Affirmed. 


(ua  AUl  M) 
NORTH  ALABAMA  DEVELOPMENT  CO., 

Limited,  ▼.  SHORT. 
(Supreme  Court  of  Alabama.    Jane  (1,   1893.) 

NOTATIOH—  ASSDMPTIOH  OF  PUBOHlfS-MONBT 
NOTB. 

Where  a  purchaser  of  land  covenants 
with  the  vendor  to  assume  and  pay  a  note  given 
by  his  vendor  to  his  grantor,  the  latter  can  sue 
the  purchaser  at  law  on  the  covenant,  though 
not  a  party  to  the  conveyance. 

Appeal  from  circuit  court,  Franklin  county; 
H.  O.  Speake,  Judge. 

Action  by  Albert  Short  against  the  North 
Alabama  Development  Company  oa  a  prom- 
issory note  made  by  one  A.  Parish  to 
the  plaintiff,  and  assumed  and  agreed  to  be 
paid  by  the  North  Alabama  Development 
(jompany,  in  part  payment  of  the  purchase 
money  for  certain  land  bought  of  A.  Parish. 
There  was  Judgment  for  the  plaintiff,  and 
defendant  appeals.    Affirmed. 

Rouehac  &  Nathan,  for  appellant.  Almon 
&  Bullock,  for  appellee. 

COLEMAN,  J.  Albert  Short,  the  owner 
of  certain  real  estate,  sold  and  conveyed  the 
same  to  one  A.  Parish,  who  executed  to  his 
vendor,  Short,  his  promissory  note  for  $6(M). 
Parish  sold  the  same  land  to  the  North  Ala- 
bama Development  Company,  which  com- 
pany "assumed  and  agreed  to  pay  at  matu- 
rity the  note  executed  by  Parish  to  Short." 
Short  was  not  a  party  to  the  c(mveyance  and 
agreement  between  Parish  and  the  North 
Alabama  Development  Company.  The  only 
question  in  the  case  is  whether  Short  can 
maintain  an  action  in  a  court  of  law  against 
the  North  Alabama  Development  Company 
on  its  covenant  and  agreement  with  Parish, 
its  vendor,  to  pay  the  Short  debt  Whatever 
may  be  the  rule  in  other  states,  it  is  not 
an  open  question  in  this  state.  In  Dlmmidc 
r.  Register,  92  Ala.  468,  9  South.  Rep.  79, 
the  court   uses   this  language:    "It   was  a 
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promise  the  creditors  could  claim  the  benefit 
of,  and  on  which  they  conM  maintain  an 
action  In  th^  own  names.  The  debt  be- 
came prima  facie  a  debt  to  them,  and  Wll- 
klns  and  associates  [the  person  making  the 
sale]  could  maintain  no  action  upon  It,  tm- 
leas  the  creditors  repudiated  the  substitution, 
or,  the  promise  not  being  kept,  coerced  or 
took  steps  to  coerce  payment  from  the  orig- 
inal debtor.  We  discussed  these  questions 
80  fuUy  both  on  reason  and  authority  In 
I'oung  V.  Hawkins,  74  Ala.  870,  and  Coleman 
V.  Hatcher,  77  Ala.  217,  that  we  deem  It 
unnecessary  to  further  reproduce  the  argu- 
ment The  promise  Inured  to  the  benefit  of 
the  creditors,  and  prima  fade  they  alone 
can  claim  payment  or  sue  for  the  breach  of 
the  agreement  See,  also,  Huckabee  v.  May, 
14  Ala.  263;  Lockwood  v.  Nelson,  16  Ala. 
294;  Mason  v.  Hall,  30  Ala.  599."  The  pre- 
cise question,  and  upon  a  contract  containing 
the  exact  covenant  and  assumptions  as  in  the 
case  at  bar,  was  recently  decided  in  the 
circuit  conrt  of  the  United  States  for  the 
northern  district  of  Alabama  in  the  case  of 
Development  Co.  v.  Orman,  63  Fed.  Rep. 
469,  55. Fed.  Rep.  18,  and  the  court  held 
that  Orman  could  maintain  the  action,  citing 
the  Alabama  cases,  supra.  There  was  no 
error  in  the  Judgment  rendered.   Affirmed. 


(101  Ala.  Ill) 

BROOKS  V.  RODaBRS. 
(Supreme  Cioort  of  Alabama.    May  16,  1893.) 

RiGBTS  OF  LANDtX>BD  ~-  TbOTBR  AOAIXST  TbNANT 

— MRumiB  OF  UA1I1.0B8  — Advbkse  Fossbssion 

BI  TbNANT— WbaI  CONSTITDTEb  —  £vIDBNCB — 
BnBDBN  OP  PboOF — DbpOBITIONS — APFEAL. 

1.  A  landlord  may  bring  trover  against  his 
tenant,  during  the  tenancy,  for  the  value  of 
wood  into  which  trees  wrongfully  severed  from 
the  ivemiaes  by  the  tenant  have  been  con- 
verted. 

2.  The  fact  that  the  landlord  claims  the 
forfeiture  of  the  lease  because  of  such  a  sever- 
ance, and  that  the  tenant  denies  such  for- 
feiture, and  forces  the  landlord  to  an  ootion 
of  cdectment  to  recover  the  premises,  before 
the  lease  has  expired,  which  action  is  r'^ndiu? 
when  trover  is  instituted,  does  not  Bho>v  that 
the  poBsession  of  the  tenant  is  adverse  to  that 
of  the  landlord,  but  simply  that  the  tenant 
daims  a  right  to  continae  his  possession  under 
the  lease. 

3.  In  snch  action  the  landlord  mey  intro- 
duce in  evidence  the  lease  under  which  the 
tenant  holds,  to  show  that  the  tenant's  posses- 
sion is  not  adverse. 

4.  Jndnnents  on  demurrers  cannot  ho  |ire- 
sented  to  the  appellate  court  ^or  consideration 
by  a  bill  of  exceptions. 

5.  An  objection,  at  the  second  trial  of  an 
action,  to  the  admission  of  a  depositioa  intro- 
duced at  the  first  trial,  will  be  overraled,  where 
the  objection  goes  to  the  entire  deposition,  and 
is  not  made  before  the  commencemKnt  of  the 
second  trial,  or  does  not  show  that  the  mtxmds 
of  the  objection  became  known  only  after  the 
commencement  of  such  trial. 

6.  The  overruling  of  an  objection  to  sn  an- 
swer to  cross  interrogatories  on  the  ground  that 
such  answers  are  not  responsive  is  harmless, 
where  the  answers  are  competent  evidence  in 
the  cause,  and  but  repetitions  of  answers  to  the 
interrogatories  in  chief. 


7.  In  snch  an  action  of  trover  the  measnrn 
of  damages  is  the  value  of  the  wood  at  the 
time  of  the  conversion,  with  interest  to  the 
time  of  trial. 

8.  Where  the  tenant  claims  that  the  land- 
lord has  released  the  cause  of  action,  the  bur- 
den of  proving  the  same  is  on  the  tenant 

9.  The  acceptance  of  rent  by  the  landlord 
after  the  severance,  and  conversion  and  the 
ezecntion  of  a  new  lease  for  a  subsequent 
Deriod,  though  they  may  work  a  waiver  of  rhe 
forfeiture  of  the  lease  existing  at  the  time  of 
the  severance  and  conversion,  do  not  release 
the  tenant  from  liability  for  the  value  of  the 
wood  converted. 

Appeal  from  circuit  cotirt,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Trover  by  (Charlotte  Thompson  Rodgeia 
against  John  D.  Broolu  for  the  conversicHi 
of  certain  wood.  Judgment  for  plalntUI. 
Defendant  appeals.    Affirmed. 

There  was  a  demurrer  interposed  to  the 
complaint,  but  the  record  discloses  no  ruling 
thereon.  The  bill  of  exceptions  states  that 
the  defendant  pleaded  the  general  issue,  and, 
by  special  pleas,  set  up  as  a  defense  that  at 
the  time  of  the  alleged  conversion  be  was  In 
the  actual  possession  of  the  property  from 
which  the  trees  were  cut  and  the  wood  sold. 
as  the  tenant  of  the  plaintlfF,  and  that  as 
such  tenant  he  was  "claiming  use,  occapa- 
tion,  and  possession  of  the  said  property  ad- 
versely against  the  plaintiff  and  all  the 
world,  for  the  term  of  said  lease,"  at  the 
time  of  the  alleged  ccmversion  of  said  wood, 
and  that  whatever  portion  of  said  wood  was 
converted  was  in  fact  cat  down  and  sev- 
ered from  the  property  during  the  continu- 
ance of  said  adverse  holding  and  possesst<Hi. 
There  were  demurrers  Interposed  to  these 
pleas,  but  the  ruUngs  of  the  court  thereon 
are  only  shown  In  the  bill  of  exceptions, 
which  makes  it  unnecessary  to  notice  th^n 
in  this  statement  The  judgment  entry  recit- 
ed that  issue  was  Joined  on  the  pleas;  and, 
in  accordance  with  the  verdict  of  the  Jxuj, 
.there  was  Judgment  for  the  plaintiff,  assess- 
ing her  damagres  at  $2,603. 

On  the  first  trial  of  this  cause  in  die  court 
below,  the  Jury  failing  to  agree  upon  a  v«r- 
dlct,  there  was  a  mlstriaL  Upon  the  cause 
coming  up  for  the  second  trial,  the  bill  <tf 
exceptions  recites:  "The  defendant  Informed 
the  court  that  since  the  last  term  of  this 
court  the  plaintiff  had  rescinded  the  lease 
under  which  the  defendant  held,  and  claimed 
right  of  possession  to  said  plantation,  de- 
scribed therein,  from  which  the  said  trees 
were  alleged  to  have  been  severed  and  coa- 
verted  into  wood,  for  the  value  ot  whldi  tihe 
suit  Is  prosecuted,  and  that  the  plaintUf  had 
commenced  an  action  of  ejectment  in  this 
court  against  the  said  defendant  herein,  for 
the  possession  of  said  plantation,  and  that 
said  defendant  had  refused  to  surrender  the 
possession  of  said  plantation  to  the  plaintiff, 
and  was  then  resisting  said  action  of  eject- 
ment, and  had  filed  in  this  cause  the  plea 
which  was  then  read  to  the  court"  This 
plea  sets  up  as  a  defense  that  at  the  time  of 
the  hearing  6f  tills  cause  the  defendant  was 
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In  the  actual  use,  occupation,  and  possessloa 
of  the  property  described  In  said  suit,  and 
claimed  the  same  adversely  against  the 
plaintiff  and  all  the  world,  for  the  term  of 
said  lease,  at  the  time  of  the  alleged  conver- 
sicxi  of  said  wood,  and  that  the  defendant 
had  not  committed  any  breach  of  the  con- 
tract of  lease,  and  refused  to  surrender  the 
possessicHi  of  said  plantation.  The  defend- 
ant then  moved  the  court  to  allow  this  plea 
to  be  filed  as  a  plea  to  this  suit,  and  upon  the 
plaintiff's  objection,  and  motion  to  strike 
Bald  plea  from  the  file,  the  court  refused  the 
motion  of  the  defendant,  struck  the  plea 
from  the  file,  and  to  this  action  of  the  court 
the  defendant  duly  excepted.  Thereupon,  as 
Is  stated  in  the  bill  of  exceptions,  the  defend- 
ant pleaded  the  gaieral  issue,  "in  short,  by 
ctHisent,  with  leave  to  give  in  evidence  any 
matter  that  might  be  Introduced  under  a 
special  plea." 

The  testimony  for  the  plaintiff  tendeil 
to  abow  that  ber  plantation  was  leased  to 
the  defendant  in  1883,  through  ber  attor- 
neys and  agents,  Sayre  &  Graves,  for  five 
years;  that  this  contract  of  letting  was  in 
writing,  and  had  been  misplaced;  that  one 
of  the  provisions  of  tMs  contract  was  that 
the  tenant  was  not  to  cut  or  destroy  any  of 
the  wood  or  timber  on  said  plantation,  ex- 
cept for  farm  purposes,  and  such  timber 
as  would  be  necessary  to  reclaim  and  clear 
up  such  of  the  land  as  had  grown  up  in 
small  pines;  that  at  the  expiration  of  the 
five-years  lease  the  defendant,  by  a  verbal 
lease,  rented  from  Sayre  &  Graves  the  said 
plantation  for  a  term  of  one  year  from  Jan- 
oaiy  1,  1888,  to  January  1,  1889;  that  when 
the  plaintiff  and  her  husband  went  upon  the 
plantation,  in  the  early  part  of  the  year 
1888,  they  discovered  that  a  great  deal  of 
the  timber  had  been  cut  from  the  plantation, 
and  that  the  defendant  liad  converted  the 
aame  to  his  own  use,  selling  It  in  open  mar- 
ket; and  that  upon  ascertaining  this  fact 
the  plaintiff  objected.  It  wop  further  shown 
that  on  March  15,  1888,  the  plaintiff  made 
with  the  defendant  a  written  five-years  lease 
from  January  1,  1889,  having  therein  the  ex- 
press covenant  on  the  part  of  the  defendant 
that  he  would  not  "cut  down  nor  destroy 
any  of  the  wood  or  timber  on  said  premises, 
except  such  as  are  absolutely  necessary  for 
the  plantation  purposes,— for  fuel,  repairs, 
and  improvements  to  be  used  or  placed 
thereon;"  and  it  was  expressly  stipulated 
that  in  the  event  of  the  breach  of  this  cove- 
nant, or  any  of  the  covenants  contained 
In  said  contract  of  letting,  the  lease  could 
be  rescinded  by  the  plaintiff.  It  was  also 
tat  evidence,  on  the  port  of  the  plaintiff,  that 
the  original  lease,  made  In  1883,  contained 
shnilar  covenants  and  stipulations.  The  evi- 
dence for  tlie  plaintiff  tended  to  show  that 
daring  the  pendency  of  the  1st,  2d,  and  3d 
leases  the  defendant  bad  cut  down,  and  con- 
verted to  his  use,  a  large  quantity  of  tim- 
ber and  wood,  from  tb^  plantatioa  of  the 


plaintiff.  Upon  tba  plaintUTs  Introducing  In 
evidence  the  lease  executed  on  March  15, 
1888,  the  defendant  objected  because  the 
evidence  showed  that  said  lease  was  not  in 
force  at  the  time  of  the  alleged  wrongful 
cutting  of  wood,  for  whldi  the  suit  was 
prosecuted.  The  court  overruled  this  objec- 
tion, and  the  defendant  duly  excepted.  Up- 
on the  examination  of  Loralne  Rodgers  as  a 
witness  for  the  plaintiff,  the  defendant  liand- 
ed  him  the  written  notice  of  the  rescission 
of  said  lease,  dated  March  15,  1888,  and 
asked  the  witness  If  the  said  notice  had  not 
been  served  on  the  defendant  The  plaintiff 
objected  to  tUs  question,  whereupon  "the 
defendant  read  said  notice  to  the  court,  and 
stated  to  the  court  that  he  expected  to  show 
by  said  witness  that  since  the  mistrial  of 
the  case,  at  the  last  term  of  said  court,  the 
plaintiff  had  served  defendant  with  a  writ- 
ten  notice  of  alleged  forfeiture  of  said  lease 
on  March  16,  1888,  on  the  port  of  the  de- 
fendant, and  had  notified  defendant  tliat 
she  bad  rescinded  said  lease  on  account  of 
said  forfeiture,  and  demanded  possession  of 
said  plantation  of  the  defendant,  as  shown 
by  said  notice,"  and  that  the  defendant  had 
denied  said  forfeiture,  and  refused  to  sur- 
render the  possession  of  said  plantation  ex- 
cept on  the  terms  and  conditions  stated  by 
the  defendant  The  court  sustained  the  ob- 
jection of  the  plaintiff,  and  the  defendant 
duly  excepted.  The  defendant  then  offered 
to  introduce  in  evidence,  for  the  purpose  of 
having  the  same  Identified  by  the  witness 
Loralne  Rodgers,  another  communication, 
dated  November  19,  1891,  from  the  plaintiff 
and  her  husband,  addressed  to  the  defend- 
ant in  which,  after  stating  the  cause  of  the 
forfeiture  of  the  lease,  and  notifying  said 
Brooks  of  her  rescission  therefor,  she  de- 
manded the  immediate  possession  of  ber 
plantation.  The  plaintiff  objected  to  the  ad- 
mission of  this  instrument  The  court  sus- 
tained the  objection,  and  the  defendant  duly 
excepted.  The  defendant  sought  to  intro- 
duce In  evidence  the  summons  and  com- 
plaint In  the  ejectment  suit  but  upon  the 
objection  of  the  plaintiff  the  court  refused 
to  allow  the  same  to  be  Introduced,  and  tbe 
defendant  duly  excepted.  Upon  the  witness 
Loralne  Rodgers  being  asked  as  to  the  value 
of  the  wood  cut  from  the  plaintiff's  planta- 
tion, the  defendant  objected  to  such  testi- 
mony, and  duly  excepted  to  the  court's  over- 
ruling his  objection.  The  defendant  moved 
to  exclude  from  the  Jury  that  portion  of 
the  lease  of  March  15,  1888,  which  prcAlbited 
the  cutting  of  wood  or  timber  on  the  planta- 
tion, on  the  groimd  that  the  provisions  In 
said  lease  were  not  shown  to  be  the  same 
as  those  in  the  lease  pending  at  the  time 
of  the  alleged  conversion  of  the  trees,  for 
the  value  of  which  this  suit  was  prosecuted. 
Upon  the  Introdmstion  of  tl^e  deposition  of 
the  plaintiff  the  dctfendaut  objected  thereto 
"because  said  deposition  was  taken  prior  to 
the  trial  of  the  cause  in  tliis  court  at  the  last 
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term  of  tfala  oomt,  and  for  the  purpose  of 
being  oaed  on  that  previous  trial,  on  the 
ground  that  the  plaintiff  was  not  a  resident 
of  Alabama,  residing  In  New  York,  but  was 
now  a  resident  of  the  clt7  of  Montgomery, 
and  could  be  had  on  the  stand  as  a  witness." 
The  court  overruled  this  motion,  and  the 
defendant  duly  excepted.  To  the  sixth  cross 
interrogatory  propounded  by  the  defendant 
to  the  plaintiff,'  as  found  in  her  deposition, 
the  itlalntlff  answered  "that  she  has  never 
given  verbal  permission  to  cut  wood  on 
her  plantation;  that  the  only  permission 
she  lias  given  is  in  the  lease  signed  in  March, 
1888."  The  defendant  moved  the  court  to 
exdude  from  the  jury  the  plaintiff's  answer 
to  this  cross  Interrogatory  on  the  ground 
that  it  was  not  responsive  to  the  court's 
interrogatory,  and  was  Irrelevant  and  In- 
competent The  court  overruled  this  motion, 
and  the  defendant  excepted.  The  defend- 
ant then  moved  the  court  to  strike  from  the 
jury  that  portion  of  the  answer  of  the  plain- 
tiff to  the  second  cross  interrogatory  in  which 
she  answered  that  "she  is  certain  it  [the 
lease]  gave  him  no  right  to  cut  timber  for 
other  than  plantation  purposes,"  because  the 
same  was  not  responsive  to  said  interroga- 
tory. The  court  overruled  this  motion,  and 
the  defendant  duly  excepted.  The  testimony 
for  the  defendant  tended  to  show  that  under 
his  lease  he  had  the  right  to  clear  up  the 
property,  cat  down  such  trees  as  were  neces- 
sary, and  that,  on  a  visit  to  her  plantatiMi 
by  the  plaintiff  and  her  husband,  defendant 
said  to  them  that  it  was  necessary  for  him 
to  cut  the  wood,  and  sell  the  same,  in  order 
that  he  could  pay  the  rent,  but  If  Mr. 
Rodgers  objected  he  (the  defendant)  would 
stop,  and  that  thereupon  the  husband  of  the 
plaintiff  said:  "Oh,  no;  go  ahead."  The  tes- 
timony for  the  defendant  further  tended  to 
show  that  he  had  paid  the  rent  regularly 
every  year,  as  the  same  fell  due. 

The  defendant  separately  and  severally 
excepted  to  the  following  portions  of  the 
general  charge  given  by  the  coiurt:  "The 
fact  that  another  suit  is  pending  here  for 
the  recovery  of  the  land  from  whidi  the 
wood  was  cut  can  have  no  Influence  on  the 
right  of  recovery  by  plaintiff,  whatsoever. 
In  this  suit"  "That  the  plaintiff  was  enti- 
tled to  recover  Interest  on  whatever  wood 
that  they  might  find  defendant  was  charge- 
able with  cutting,  from  the  time  of  the  cut- 
ting of  the  wood."  At  the  request  of  the 
plaintiff  the  court  gave  the  following  writ- 
ten charges  to  the  jury:  (1)  "If  the  jury  find 
for  the  plaintiff,  they  should  give  her  the 
value  of  the  wood,  from  the  time  it  was 
cut  by  defendant,  with  interest  thereon 
from  the  time  it  was  cut  by  him."  (2) 
"That  the  burden  Is  on  the  defendant  to  es- 
tablish, to  the  satisfaction  of  the  jury,  that 
the  plaintiff,  Charlotte  Thompson  Rodgers, 
agreed,  as  part  of  the  lease  made  between 
her  and  defendant  in  March,  1888,  that  he 
should  be  released  from  all  damage  from 


cutting  wood  on  her  land."  The  defendant 
separately  excepted  to  the  giving  of  each 
of  these  charges,  and  also  separately  ex. 
oepted  to  the  court's  refusal  to  give  each  of 
the  following  written  charges  requested  by 
him:  (1)  "The  court  charges  the  jury  that 
if  they  believe  the  evidence  they  must  find 
a  verdict  for  the  defendant"  (2)  "The 
court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  the  wood  alleged 
to  have  been  converted  by  the  aefendant 
was  cut  from  trees  which  were  severed  by 
defendant  from  the  land  known  as  the  'Char- 
lotte Thompson  Place,'  and  whidi  lands 
were  in  the  actual  occupation  and  possession 
of  said  defendant,  under  a  lease  from  the 
plaintiff  to  him  for  the  payment  of  rent, 
holding  and  claiming  said  lands,  and  In  the 
actual  occupation  and  possession  thereof, 
under  said  lease,  against  the  plaintiff,  and 
against  her  right  of  entry  on  said  lands, 
at  the  time  of  the  commencement  of  this 
suit,  and  up  to  the  trial  of  this  cause,  con- 
tinuously, then  the  jury  must  find  a  ver- 
dict for  the  defendant"  (3)  "The  court 
charges  the  jury  that  If  they  believe  from 
the  evidence  that  the  wood  alleged  to  have 
been  converted  by  the  defendant  was  cut 
from  trees  severed  by  the  defendant  from 
lands  on  the  Charlotte  Thomiwon  place,  and 
that  said  lands  were  in  the  actual  occupa- 
tion and  possession  of  said  defendant,  un- 
der a  lease  to  him  by  the  plaintiff  for  the 
payment  of  rent  therefor,  under  which  the 
defendant  claimed  and  held  possession  of 
said  lands  against  the  plaintiff,  and  against 
her  right  of  entry  thereon,  for  the  term  of 
said  lease,  at  the  time  said  trees  were  sev- 
ered from  said  lands,  and  also  at  the  time 
of  the  commencement  of  this  suit,  contin«t- 
ously  up  to  the  present  time,  then  the  jury 
should  find  a  verdict  for  the  defendant" 
(4)  "The  court  charges  the  Jury  that  if  they 
believe  from  the  evidence  that  said  wood 
alleged  to  have  been  converted  by  the  de- 
fendant WHS  cut  from  trees  that  were  sev- 
ered from  lands  on  the  Chariotte  Thompson 
place,  which  were  In  the  actual  occupation 
and  i>ossession  of  said  defendant,  under  • 
lease  made  to  him  by  the  plaintiff,  at  a 
stipulated  rent,  for  said  lands,  claiming  and 
holding  the  lands  thereunder  against  the 
plaintiff,  and  her  right  of  entry  thereon,  at 
the  time  said  trees  were  severed  by  tba 
defendant  from  said  lands,  and  at  the  time 
of  the  commencement  of  this  suit,  contlno- 
ously  up  to  the  present  time,  and  that  the 
plaintiff  has  since  that  time  rescinded  said 
lease,  and  notified  defendant  thereof;  and 
demanded  of  him  the  surrender  of  the  pos- 
session of  said  lands,  and  that  defendant 
refused  to  surrender  said  possession  there- 
of, and  that  she  then  commenced  an  octloB 
of  ejeotment  against  said  defendant  for  the 
possession  of  said  lands,  and  that  said  ac- 
tion is  pending,  and  is  resisted  by  the  de- 
fendant, then  you  should  find  a  verdict  for 
the  defendant"    (fi)  "Tbo  court  obarges  the 
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Jury  tbat  !f  they  belleye  from  tlie  evidence 
that  defendnut  wan  in  the  actual  occupation 
and  possession  of  lands  known  as  the  'Char- 
lotte niompson  Place,'  claiming  and  hold- 
ing the  same  under  a  lease  for  rent  from 
the  plaintiff  to  the  defendant,  against  the 
plaintiff,  and  against  her  right  of  entry  on 
Mid  lands,  for  the  period  of  aald  lease, 
at  the  time  the  said  trees  were  convert- 
ed into  -wood,  the  value  of  which  is  the 
subject-matter  of  this  suit,  and  tliat  defend- 
ant was  also  in  the  actual  possession  and 
oocnpation  of  said  lands  as  aforesaid  at 
the  commencement  of  this  suit,  and  since 
tliat  time  to  the  present,  claiming  the  same 
as  aforesaid,  then  such  possession  would  be 
adverse  to  the  plaintiff,  and  in  that  event 
this  suit  cannot  be  maintained,  and  yon 
should  therefore  find  a  verdict  for  the  de- 
fendant" (6)  "The  court  ctiaiges  the  jury 
that  if  they  believe  from  the  evidence  that 
the  plaintiff  was  not  in  the  actual  posses- 
sion of  the  lands  from  which  said  trees 
were  severed  by  the  defendant  at  the  time 
they  were  severed,  and  thereafter  converted 
by  him  into  wood,  and  if  she  can  show  title 
to  said  trees  severed  as  aforesaid  from  said 
lands  only  by  showing  title  to  the  lands,  and 
if  the  defendant  has  been  in  the  actual  oo- 
cupatlon  and  possession  of  said  lands  since 
the  severance  of  said  trees,  as  tenant  of 
plaintiff,  under  a  lease  for  the  payment  of 
aminal  rent  for  said  lands,  up  to  the  present 
time,  then  this  action  will  not  lie,  and  in 
tliat  event  you  should  find  a  verdict  for  the 
defendant."  (8)  "The  court  diarges  the  jury 
that  if  they  brieve  from  the  evidence  that 
the  plaintiff  renewed  the  lease  for  said  plan- 
tation in  the  year  1888,  to  the  defendant, 
for  fire  years,  beginning  on  the  Ist  day  of 
Jannary,  1889,  at  an  annual  rent  of  eleven 
hundred  dollars,  with  full  knowledge  of  the 
taet  that  said  defendant  had  severed  said 
trees  from  said  plantation,  and  converted 
the  same  into  wood,  for  the  value  of  which 
this  suit  Is  prosecuted,  and  that  the  plain- 
tiff thereafter  permitted  defendant  to  re- 
main la  the  use  and  possession  of  said 
plantatioD  to  January,  1891,  and  accepted 
the  iiayment  of  said  annual  rent  from  de- 
fendant for  said  years  of  1889  and  1890,  that 
plaintiff  would  be  presumed  to  have  waived 
the  breach  of  said  lease  in  the  cutting  of 
aald  trees,  and  in  that  event  you  should 
render  a  verdict  for  the  defendant"  (9) 
"Tbio  court  obargea  the  jury  that  the  ac- 
eeptance  of  rent  by  the  plaintiff,  and  the 
renewal  of  the  lease  for  five  years,  with 
full  knowledge  by  the  plaintiff  tliat  said  trees 
had  been  severed  by  defendant  from  said 
plantation  without  her  consent,  and  in  vio- 
lation of  said  lease,  is  presumptive  evi- 
dence that  the  plaintiff  has  waived  and  con- 
doned the  breach  of  said  lease;  and,  if  you 
beUere  from  the  evidence  that  she  has  waived 
or  condoned  said  breach  of  said  lease,  then 
yon  should  find  a  verdict  for  the  defend- 
ant"   (10)  "She  court  charges  the  jury  that 


if  they  believe  fTom  tbe  evidence  that  the 
plaintiff  can  only  show  her  right  to  the  pos- 
session of  the  wood  alleged  to  have  been 
cut  by  the  defendant  during  his  actual  pos- 
session of  said  lands,  only  by  showing  her 
right  of  entry  into  the  possession  of  sold 
lands,  against  the  right  of  said  defendant, 
in  consequence  of  his  breach  of  said  lease 
by  the  severance  of  said  trees  by  him  from 
said  lands  without  authority,  then  and  In 
that  event,  under  the  evidence  in  this  case, 
the  plaintiff  cannot  maintain  this  suit,  and 
you  should  therefore  find  a  verdict  for  de- 
fendant" (12)  "The  court  charges  the  jury 
that  If  they  t)elieve  from  the  evidence  that 
the  defendant  in  good  faltli,  cut  down  the 
trees,  and  converted  tnem  into  wood,  under 
the  belief  that  he  liad  a  right  to  do  so  un- 
der the  lease  obtained  by  him  from  Sayre 
&  Graves,  the  authorized  agents  of  the  plain- 
tiff, then,  and  In  that  event,  if  you  should 
find  a  verdict  for  the  plaintiff,  you  should 
fix  the  value  of  the  wood  at  the  place  it 
was  cut,  after  deducting  the  cost  of  cutting 
the  same,  and  after 'deducting  the  expenses 
of  hauling  the  same  to  market" 
'  Upon  the  Jury's  return  of  a  verdict  in  fa- 
vor of  the  plaintiff,  the  defendant  moved 
the  court  for  a  new  trial,  assigning  as 
grounds  therefor  tbat  the  verdict  was  con> 
trary  to  the  evidence;  that  it  was  excessive, 
and  that  it  was  contrary  to  law;  tliat  the 
court  erred  in  his  instructions  to  the  jury 
and  in  his  rulings  upon  the  evidence.  This 
motion  was  overruled,  and  the  defendant 
duly  excepted. 

Richardson  &  Reese,  for  appellant  Ap- 
rlngtcm  &  Graham,  for  appellee, 

McOLELLAM,  J.  This  case  was  defoid- 
ed  below,  and  the  rulings  of  th«  trial  court 
are  assigned  as  erroneous  here,  mainly  upon 
the  theory  that  a  landlord  cannot  maintain 
trover  for  timber  wrongfully  cut  off  the 
demised  premises,  sawn  into  firewood,  and 
sold,  by  the  tenant,  until  after  the  lease 
has  been  forfeited,  or  the  tenancy  has  otl^er- 
wise  been  terminated,  and  the  landlord.  In 
consequence,  has  a  right  to  the  immediate 
possession  of  the  land.  This  contention  is 
sought  to  be  rested  on  the  doctrines,  per- 
fectly well  established  in  themselves,  that 
trespass  for  injuries  d<«e  to  land  by  a  ten- 
ant cannot  be  maintained  by  the  landlord 
while  the  tenancy  continues,  and  that  tro- 
ver cannot  be  maintained  by  the  owner  of 
land  for  timber,  fixtures,  gravel,  and  tfa* 
like,  severed  from  the  freehold,  and  con- 
verted, against  Mie  who  is  in  the  adverse 
possession  of  the  land;  but  neither  of  these 
principles  has  any  bearing  upon,  or  appli- 
cation to,  the  question  raised  In  this  case. 
Trespass  wHl  not  lie  against  a  tenant  pend- 
ing the  term,  because  the  wrong  which  is 
the  gist  of  the  action  Is  an  offense  against 
the  actual  possession  and  right  ot  posseesloa, 
and  these  are  la  the  tenant;    and  trover 
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■will  not  lie,  at  the  suit  of  the  owner  of 
land,  against  one  in  adverse  poasesslon,  for 
the  conversion  of  things  severed  from  the 
freehold,  because  In  such  case  a  trial  of  the 
title  to  the  land  from  which  the  severance 
has  been  made  would  be  necessary,  and 
title  to  realty  Is  beyond  the  issue  triable 
in  this  form  of  ax^on.  But  there  is  no 
question  in  tills  case  either  as  to  the  pos- 
session and  right  of  poasesslon  of  the  land, 
or  as  to  the  title  to  the  land.  The  recovery 
sought  does  not  depend  upon  inquiry  Into 
these  matters.  The  tenancy  of  the  defend- 
ant entitled  him  to  the  possession,  of  course; 
and'  it  is  not  the  object  of  this  suit,  and 
cannot  be  its  efFect,  to  disturb  that  right, 
or  its  enjoyment  The  tenancy  of  the  de- 
fendant is  also  an  unequivocal  admission 
of  the  plaintiff's  title  to  the  land.  The  de- 
fendant, so  long  as  he  continues  in  posses- 
sion under  the  lease,— and  his  sole  right  to 
the  possession  is  referable  to  the  lease,— can- 
not dispute  the  plaintiff's  title;  cannot  set 
up  any  claim  to  title  in  ]iimself  against  the 
plaintiff;  cannot  hold  adversely  to  the  plain- 
tiff. His  possession  is  that  of  his  landlord. 
He  has  contracted  for  the  landlord's  right 
of  possession  for  the  term  of  his  lease.  His 
possession  of  the  land  entitles  him  to  the 
possession,  of  course,  of  all  that  Is  attached 
to  it  so  as  to  constitute  a  part  of  the  free- 
hold,—as  trees,  so  long  as  they  remain  so 
attached,  and  continue  to  be  a  part  of  the 
fi-eehoid,— but  he  has  no  title  to  trees,  and 
can  assert  no  adverse  dalm  to  them  against 
his  landlord.  The  title  to  them,  as  to  the 
land,  remains  in  the  landlord.  When  they 
are  severed  from  the  freehold  they  cease 
to  be  a  part  of  the  thing  leased  by  the 
tenant  They  are  no  longer  a  part  of  the 
realty,  but  they  at  once  become  personal 
chattds,  the  right  to  the  immediate  pos- 
session of  which  Is  in  the  landlord,  because 
the  title  is  In  him,  and  the  right  of  posses- 
sion of  personalty  is  referred  to  the  title. 
This,  with  conversion  by  the  defendant,  is 
all  that  is  necessary  to  the  maintenance 
of  trover,— the  title  and  right  to  immediate 
possession  in  plaintiff  to  the  pereonalty  con- 
verted. To  diow  title  to  the  personalty.  In 
such  case,  involves  no  Inquiry  as  to  the  title 
of  the  land  from  which  the  severance  has 
been  made,  and  no  inquiry  as  to  the  right 
of  possession  of  the  land.  The  plaintiff  is 
not  required  to  say  he  had  title  to  the  land, 
and  the  defendant  is  not  allowed  to  say 
that  plaintiff  had  not  title.  That  issue  can- 
not be  made.  The  ration  of  landlord  and 
tenant  entirely  eliminates  it  Similarly,  de- 
fendant's right  of  possession  of  the  land  Is 
not  involved,  but  that  right  of  possession 
is  conflned  to  the  land  Itself.  It  does  not 
pertain  to  things  which  have  ceased  to  be 
land,  or  appurtenant  to  land,  through  -un- 
authorized and  wrongful  severance.  The 
plaintiff,  having  title  to  the  thing  severed, 
and  the  right  to  the  immediate  possession 
of  it,  may,  of  ooutse,  maintain  trover,  where 


there  has  been  a  conversion  of  the  thing 
by  the  defendant  These  views,  whldi  lead 
to  and  result  in  the  concrete  proposition 
that  the  action  of  trover  will  lie  at  the  suit 
of  a  landlord  against  his  tenant,  pending 
the  tenancy,  for  wood  into  which  trees 
wrongfully  severed  from  the  demised  prem- 
ises by  the  tenant  has  been  cMiverted  by 
him,  are  abundantly  supported  by  the  an- 
thorities.  2  Brick.  Dig.  p.  484,  {  1  et  seq.; 
3  Brick.  Dig.  p.  7TO,  J  1  et  seq.;  Street  r. 
Nelson,  80  Ala.  280;  Mather  v.  Trinity 
Church,  3  Set^g.  &  R.  609;  Harian  t.  Har- 
lan, 15  Pa.  St  607,  613;  AndersMi  v.  Hau- 
ler, 34  m.  436;  Truss  v.  Old,  6  Rand.  (Va.) 
556;  Mooers  v.  Walt,  8  Wend.  104;  Far^ 
rant  v.  Thompson,  5  Bam.  &  Aid.  826;  2 
TayL  Land.  &  Ten.  {  74;  Society  v.  Flem- 
ing, 11  Iowa,  533.  And  it  is  upon  these 
considerations  that  the  landlord,  the  owner 
of  the  land,  may  maintain  an  action  on  the 
case  for  waste  Injurious  to  the  Inheritance, 
or  detinue  or  replevin  for  fixtures,  trees, 
oies,  and  the  like,  or  debt  for  the  statutory 
penalty  for  felling  trees,  against  his  tenant, 
during  the  term,  and  without  recovery  of 
possession  of  the  land.  They  are  all  actions 
which  do  not  rest  upon  possession,  or  right 
to  immediate  possession,  of  the  land;  and, 
being  between  landlord  and  tenant,  they  In- 
volve no  inquiry  as  to  title,  the  fact  of  the 
relation  being  itself  determinative  of  that 
question.  Rogers  v.  Brooks,  (Ala.)  11  Sonth. 
Rep.  753.  The  cases  of  Cooper  v.  Watson, 
73  Ala.  262,  and  Beatty  v.  Brown,  76  Ala. 
267,  are  clearly  distinguishable  from  this 
one,  In  that  the  defendants  in  those  cases 
held  adversdy  to  the  plaintiffs,— a  fact 
which  is,  as  we  have  seen,  of  c(Mitit>Illng 
importance,— and  the  recoveries  sought  in- 
volved trials  of  the  conflicting  claims  of 
title,  which  coTild  not  be  adjudicated  in  these 
transitory  actions.  The  case  of  AlUson  ▼. 
Little,  93  Ala.  150,  9  South.  Rep.  388,  did 
not  Involve  the  relation  of  landlord  and 
tenant;  and  perhaps  what  is  there  said 
should  be  limited  by  a  consideration  of  the 
fact— which  does  not  appear  as  prominently 
In  the  report  of  the  case  and  in  the  opinion 
as  It  should— that  the  wrongdoer  was  a  mere 
naked  trespasser,  who  set  up  no  claim  to 
the  title  or  posseeslmi  of  the  Itlnd  against 
the  trustees.  Though  not  a  tenant  of  the 
plaintiffs,  he  still  was  not  in  the  adrerae 
possession  of  the  premises. 

The  facts  that  plaintiff  dalmed  a  forfdtare 
of  the  lease  existing  at  the  time  of  the  wrong'- 
ful  severance  of  the  tlmbw  by  the  defend- 
ant, or  of  a  lease  subsequently  made,  of  the 
premises,  covering  succeeding  years,  because 
of  such  severance,  or  upon  any  other  grotmd; 
that  defendant  denied  the  forfeiture,  and  put 
plaintiff  to  her  action  of  ejectment  to  recov- 
er the  land  before  the  last  lease  had  expired, 
whldi  action  was  pending,  and  being  def^d- 
ed  by  the  tenant,  when  this  cause  was  tried, 
or  when  it  was  Instituted,— were  attempted 
to  be  availed  of  by  the  defendant  on  the  trial 
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below  of  this  case,  as  showing  tbat  defend- 
ant held  the  land  adversely  to  plaintiff. 
Tlieae  faxTts  had  no  such  tendency.  They 
showed.  Indeed,  that  the  defendant  claimed 
the  tight  to  c<xittnue  in  possession,  bat  they 
also  showed  that  he  based  this  right  on  his 
lease  from  the  plaintiff;  tbat  he  asserted  no 
possession,  or  right  of  possession,  except  as 
plaintiff's  tenant,  and  in  full  recognition  of 
plaintiff's  title.  If  either  party  was  injured 
by  the  exclusion  of  this  evidence,  or  by  the 
refusal  of  the  court  to  allow  the  defendant 
to  file  tn  this  cause  a  plea  which  he  had  in- 
terposed tn  the  ejectment  suit,  and  in  which 
he  asserted  his  right  to  possession  for  the 
term  of  the  lost  lease  altered  into  between 
the  parties,  under  tliat  lease,  and  as  plain- 
tiff's tenant.  It  was  the  plaintiff.  Certainly, 
the  defendant  can  have  no  ground  of  com- 
plaint, based  on  the  exclusion  of  evidence 
and  judicial  admissions  of  his,  going  to  show 
that  he  did  not  claim,  and  had  never  claimed, 
adversely  to  the  plaintiff. 

Of  course,  It  was  competent  for  plaintiff  to 
introduce  the  lease  which  was  current  at  the 
time  tills  suit  was  brought,  as  showing  that 
defendant's  possession  was  under,  and  not 
adverse  to,  her  title;  and  we  can  conceive 
of  no  ground  for  the  exclusion  of  any  part  of 
that  instrument,  on  any  idea  tliat  some  of  Its 
provisions  might  possibly  be  loolied  to  by  the 
Jury  to  determine  what  were  the  stipula- 
tloDS  of  a  previous  lease,  in  a  certain  particu- 
lar. Moreover,  the  provision  wliich  was  sin- 
gled out  by  a  q)ecial  motion  to  exclude 
tended  to  contradict  the  oral  testimony  of 
the  defendant  as  to  what  was  said  in  certain 
ccmversations  between  him  and  the  plaintiff 
and  her  hustiand,  acting,  it  Is  insisted  by  de- 
fendant, as  her  agent;  and  for  this  reason 
altme  the  appellant  can  take  nothing  on  ac- 
comit  of  the  ruling  in  question.  What  we 
have  said  covers  and  disposes,  adversely  to 
appellant,  of  aU  the  rulings  of  the  court  in 
respect  of  the  pleadings,  on  the  admission  of 
testimony,  and  upon  charges  requested  and 
given  or  refused,  except  rulings  relating  to 
the  testimony,  by  deposition,  of  the  plaintiff 
herself,  and  two  or  three  charges  to  be  pres- 
ently considered. 

It  is  to  be  observed,  with  reference  to  the 
pleadings,  that,  so  far  as  this  opinion  bears 
upon  questions  intended  to  be  raised  in  that 
ccxmection,  it  is  merely  incidental  to  the  dis- 
position of  the  same  questions  arising  on  the 
evidence  and  instructions  to  the  jury,  for  the 
record  of  the  trial  court  does  not  show  that 
any  pleas  were  filed,  or  that  any  demurrers 
to  pleas  were  interposed,  or  that  any  raling 
was  made  as  to  the  sufficiency  of  pleas,  or, 
indeed,  anytlilng  out  the  complaint,  certain 
demiurers  to  the  complaint,  wliich  do  not  ap- 
pear from  the  record  to  Iiave  been  ruled  ui>- 
on,  and  a  final  judgment  on  verdict  for  the 
plaintiff.  The  bill  of  exceptions,  wtilch  Is  no 
part  of  the  record  l>elow,  recites  certain 
pleas,  demurrers,  and  judgm^its  thereon; 
but,  as  has  beoi  many  times  decided  here, 


such  Judgments  cannot  be  presented  for  the 
consideration  and  revision  of  this  court  in 
and  by  a  biU  of  exertions. 

The  refusal  ol  the  court  to  exclude  the 
deposition  of  Mrs.  Rodgers  may  be  rested  on 
the  ground,  among  others,  perhaps,  that  the 
motion  to  tliat  end  went  to  the  whole  depo- 
sition, and  was  not  made  before  the  trial 
was  entered  upon;  the  ground  of  the  ob- 
jection not  appearing  to  have  transpired,  or 
become  loaown  to  defendant,  only  after  com- 
mencement of  the  trial  Moody  'v.  Railroad 
Co.,  (Ala.)  13  South.  Rep.  233;   Code,  i  28ia 

If  tliat  part  of  the  testimony  of  Mrs.  Rodg- 
ers which  was  objected  to  because  not  re- 
sponsive to  the  cross  interrogatories  under 
which  It  was  given,  was  in  fact  not  respon- 
sive, the  defendant  was  not  injured  by  its 
admission,  since  it  waa  competent  evidence 
in  the  cause,  and  but  the  repetition  of  facts 
to  which  the  witness  had  deposed  in  re- 
sponse to  interrogatories  In  chief. 

The  measure  of  damages  in  tills  case  was 
the  value  of  the  wood  at  the  time  of  the 
conversion  of  the  trees  into  cord  wood,  with 
interest  to  the  time  of  trial,  as  declared  by 
the  court  in  its  instructions  to  the  jury.  2 
Brick.  Dig.  p.  488,  J  67  et  seq.;  8  Brick.  Dig. 
p.  780,  8  29  et  seq. 

The  court  correctiy  charged  that  the  bur- 
den of  showing  that  plaintiff  Iiad  released 
this  cause  of  action  to  defendant  was  upon 
the  latter.    3  Bride  Dig.  p.  433,  {  388. 

Plaintiff's  acceptance  of  rent  from  the  de- 
fendant for  a  period  subsequent  to  the  sev- 
erance and  ccMiversion  of  the  trees,  and  the 
execution  by  her  of  a  lease  for  a  sutmequent 
time,  may  have  amounted  to  a  waiver  of 
the  forfeiture  of  the  lease  current  at  the 
time  thereof,  but  these  facts  do  not  operate 
a  release  of  defendant's  liaUllty  for  the  val- 
ue of  cord  wood  made  from  the  trees  wrong- 
fully severed  by  the  defendant.  The  cause 
of  action  laid  in  this  case  is  not  dependent 
upon  the  waiver  vel  non  of  ahy  forfeiture  of 
the  lease.  Charges  8  and  9,  requested  for  de- 
fendant, were  therefore  properly  refused. 

Charge  12  of  defendant's  series  was,  to  say 
the  least.  Invasive  of  the  province  of  the  ju- 
ry. If  they  had  a  right  to  measure  the  dam- 
ages by  reference  to  the  fttcts  hypothesized 
in  that  diarge,  it  was  a  matter  witliin  thdr 
discretion  to  do  so  or  not,  and  the  court 
properly  refused  to  require  them  to  do  so. 

We  will  not  extend  this  opinion  by  discuss- 
ing the  application  for  a  new  trial.  It  was 
obviously  without  merit,  and  the  court  com- 
mitted no  error  in  ovemiUng  it  The  judg- 
ment of  the  circuit  court  Is  affirmed. 


9S  Aim.  K9) 
OLLYARD  V.  8TATH. 
(Supreme  Court  of  Alabama.    May  25,  1893.) 
Cbiuinai.  Law  —  Buttioisnct  op  Evidercb — ^IK- 

PEACBMBST  OF  WiTNISS — iNaTRUCTIONS. 

1.  l^ere  being  the  positive  testimony  of 
one  witness  that  he  saw  aefendant  commit  the 
offense  with  which  he  was  charged,  an  instmo- 


Digitized  by  LjOOQ  IC 


892 


SOUTHEBK  EEPORTEE,  Vol.  13. 


(La. 


tlon  to  find  for  defendant  was  properly  refused. 

2.  On  a  prosecution  for  shooting  into  a 
railroad  train,  an  instruction  that  defendant 
■honld  not  be  convicted  upon  the  uncorrobo- 
rated testimony  of  an  impeached  witness  was 
properly  refused,  where  there  was  some  cor- 
roborating testimony,  two  other  witnesses  hay- 
ing testified  that  tney  saw  defendant  at  the 
place  where  tiiie  shooting  occnrred  on  the  night 
on  which  it  was  done. 

8.  A  witness  having  testlQed  that  he  saw 
defendant  commit  an  offense,  no  sufficient  pred- 
icate was  laid  for  testimony  that  such  witness 
had  said  (hut  he  did  not  see  the  act  done, 
where  the  witness  was  not  asked  if  he  had  made 
the  statement,  did  not  deny  making  it,  and  had 
no  opportunity  to  admit,  deny,  or  explain  it 

4.  An  instruction  that  tlie  testimony  of  a 
single  witness  ander  a  cloud,  and  who  is  con- 
tradicted in  material  matters,  is  not  such  pre- 
ponderance of  testimony  as  will  warrant  a  con- 
viction, and  that,  "if  the  Jurr  find  from  the 
evidence  this  to  be  the  condition  of  this  case, 
it  is  their  duty  to  discharge  the  defendant, 
was  properly  refused,  as  Invading  the  province 
vt  the  jury. 

Appeal  from  city  cotirt  of  Montgomety; 
Thomas  M.  Arrlngton,  Judge. 

Harry  Ollyard  was  convicted  of  shootliic 
Into  a  car  of  a  lallroad  train,  and  be  appeals. 
Affirmed. 

The  third  charge  requested  by  defendant, 
reference  to  whlcb  is  made  in  the  opinion, 
was  In  tbe  following  language:  "The  testi- 
mony of  a  single  witness  under  a  doad,  and 
who  is  contradicted  in  material,  matters, 
is  not  such  preponderance  of  testimony 
as  wUI  warrant  the  Jury  in  convicting  the 
defendant;  and,  if  tbe  jury  find  from  tbe 
e^dence  tbis  to  l>e  the  condition  of  tbls 
case,  it  Is  tbeir  duty  to  disdiarge  the  de- 
fendant" 

Wm.  li.  UarUn,  Atty.  Gen.,  for  tbe  Stata 

OOLEMAN,  J.  The  defendant  was  in- 
dicted, tried,  and  convicted,  under  section 
400S  of  tile  Criminal  Code,  for  shooting  at 
or  into  a  locomotive  or  car  of  a  railroad 
train,  in  or  on  which  there  was  a  bnman 
bdng.  Tbe  only  questions  reserved  arise 
upon  the  refusal  of  the  court  to  give  three 
several  charges  as  requested  by  tbe  defend- 
ant The  first  was  tbe  general  affirmative 
charge  to  find  for  tbe  defendant  There 
was  positive  evidence  by  one  witness  that 
be  saw  defendant  commit  tbe  ofCense.  The 
charge  was  properly  refused.  The  second 
charge  refused  was  to  tbe  effect  that  the 
Jury  must  not  convict  upon  the  uncorroborat- 
ed testimony  of  an  Impeached  witness.  This 
charge  was  properly  refused,  first  because 
there  was  some  corroborating  testimony. 
Two  other  witnesses  testified  to  seeing  the 
defendant  at  Tborln,  where  the  offense  was 
committed,  on  tbe  night  of  tbe  Sunday 
on  which  tbe  shooting  occurred.  Second, 
tbe  rec<Mrd  fails  to  show  that  the  witness  was 
impeached.  Two  witnesses  for  tbe  defend- 
ant testify  tliat  tbe  witness  for  tbe  state 
told  them  in  a  conversation  that  be  did  not 
see  the  defendant  do  the  shooting.  No  pred- 
icate was  laid  for  tbe  Introduction  of  this 
conversation.   The  witness  for  tbe  state  was 


not  asked  In  reference  to  it  He  never  de- 
nied making  tbe  statement  and  had  no  op- 
portunity either  to  admit  or  deny  or  explain 
It  Moreover,  tbe  principle  of  law  Intended 
to  be  asserted  was  Incorrect  Tbe  rule  in 
tbls  state  Is  that  such  a  charge  bivades  the 
province  of  the  Jury.  They  are  tbe  Judges 
of  tbe  weight  to  be  given  to  the  testimony 
of  any  witness.  Nabors  v.  State,  82  Ala.  8, 
2  South.  Rep.  357;  Moore  v.  State,  68  Ala. 
360.  For  the  same  reasons,  tbe  third  charge 
requested  was  properly  refused.  In  addition 
to  all  that  has  been  said,  the  record  does 
not  pretend  to  set  out  all  the  evidence;  and 
in  such  cases,  if  It  was  necessary  to  sustain 
tbe  action  of  tbe  trial  court  we  would  lie 
bound  to  presume  there  was  other  evidence 
introduced  by  tbe  state  on  tbe  tilaL 
Affirmed. 


(46  La.  Ann.  »6*) 

STATE  V.  THOMPSON.    (No.  1,272.) 

(Supreme  Court  of  Louisiana.   July  2,  1893.) 

CBOdNAi,  Law— IssTRucrioiis— JusTivuBis 
HomoiDB— Pkovinob  o»  Jurt. 

1.  It  is  the  duty  of  the  court  to  Instmct  the 
jury  upon  every  phase  of  the  case  made  by  the 
evidence.  Where  evidence  is  offered  to  prove 
a  certtUn  state  of  facts,  and  the  claim  is  mad* 
that  they  are  proved,  the  court  should,  If  re- 
quested so  to  do,  charge  the  jury  what  the  law 
Is  as  applicable  to  the  facts  claimed  to  be 
proved.   State  v.  Tucker,  38  La.  Ann.  536,  789. 

2.  When  two  parties  have  had  a  difficulty, 
if  one  of  them  quits  the  combat,  and  retreats 
in  good  faith,  and  is  pursued  b/  the  other,  who 
continues  to  follow  him  up  with  violence  and 
hostility,  and  should  it  become  absolutely  nec- 
essary for  the  one  retreating  to  turn  and  kill 
his  pursuer  in  order  to  save  nls  own  life,  he  is 
justifiable,  whether  he  was  the  aggressor  In  the 
beginning  of  the  difficulty  w  not.  State  v. 
Tucker.  38  La.  Ann.  536,  789;  1  Archb.  Crlm. 
PI.  &  Pr.  n.  690;  9  Amer.  &  Eng.  Enc.  Law, 
p.  602. 

3.  A  person  free  from  fault,  when  at- 
tacked by  another,  who  manifestly  attempts  by 
violence  to  take  his  life,  or  to  do  him  great 
bodily  barm,  and  under  such  circumstances  that 
no  retreat  is  practicable,  is  not  only  not  obliged 
to  retreat,  but  may  pursue  his  adversary  nntil 
he  has  secured  himself  from  all  danger;  and  if 
he  kill  him  in  so  doing,  it  is  justifiable  self-de- 
fense. 1  East,  P.  07271,  272;  Luby  v.  Com., 
12  Bosh,  1;  Pond  v.  People.  8  Mich.  177;  2 
Starkle.  Ev.  963;    Post  Or.  Law,  273. 

4.  In  criminal  trials  it  is  the  exclusive  prov- 
ince of  tbe  jury  to  weigh  and  give  effect  to  the 
evidence. 

6.  When  a  charge  asked  was  applicable  to 
the  facts  as  set  forth  in  the  bill  of  exceptions, 
and  when  the  trial  judge  does  not  specifically 
deny  such  facts,  but  virtually  admits  the  ma- 
terial ones,  by  quoting  them  in  hypothetical 
cases  in  his  general  charge,  it  should  be  given ; 
and  his  opinion  of  the  merits  of  the  case  is  no 
excuse  for  not  giving  it 

(SylUibns  by  the  Court) 

Appeal  from  criminal  district  court,  parish 
of  Orleans. 

Abe  Thompson  was  convicted  of  man- 
slaughter, and  from  tbe  Judgment  and  sm- 
tence  there<m  be  appeola    Reversed. 

C  C  Luzenberg,  for  appellant  John  J. 
Finn^,  Asst  Dlst  Atty.,  for  tbe  Stata 
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STATE  V.  THOMPSON. 


FBNNBR,  J.  The  defendant  ynm  prose- 
cated  for  murder,  convicted  of  manslau^- 
ter,  and  aentenced  to  pay  a  fine  of  $2,000, 
and  to  suffer  imprisonment  in  tbe  state 
poiitentiary  at  hard  labor  for  the  term  of 
20  years.  He  appeals  from  the  verdict  and 
■entenoe,  and  relies  for  their  reveraal  on 
two  bills  of  exception  taken  to  the  refusal 
of  the  judge  to  give  two  special  charges 
to  the  foxy,  as  re<iaested  by  him. 

The  first  syecial  charge  is  in  the  follow- 
ing words:  "I  charge  you  that,  when  two 
parties  have  had  a  difficulty,  if  one  of  them 
<]DitB  the  cMnbat,  and  retreats  in  good  faith, 
aod  is  pnrsoed  by  the  other,  who  continues 
to  follow  him  up  with  violence  and  hostility, 
and  should  it  become  absolute^  necessary 
fat  the  («e  retreating  to  turn  and  f^  his 
pnisner  in  order  to  save  his  own  life,  he 
is  Justiflable,  whether  he  was  the  aggressor 
in  the  b^rlnnlng  of  the  difficulty  or  not" 
It  Is  not  disputed  that  the  charge  embodies 
a  sound  statement  of  the  law.  State  v. 
Tucksr,  38  La.  Ann.  536,  788;  1  Archb. 
Crim.  PL  &  Pr.  p.  690;  9  Amer.  &  Sag. 
Enc.  Law,  p.  602.  But  the  Judge  declined 
to  give  it,  for  the  following  reasims,  stated 
on  the  bill.  "Per  Curiam.  The  tacts  did 
not  Justly  such  a  charge.  Thompson  was 
a  strong,  robust  man,  armed  with  a  loaded 
revolver,  concealed  on  his  person.  Mitchell 
was  a  boy  17  oc  18  years  of  age,  unarmed, 
and  open  handed.  Thompson  was  not  in 
danger  of  his  life  or  of  great  bodily  harm. 
He  could  have  retired  from  the  contest. 
Just  as  his  compani<»i  Moore  did.  There 
was  but  («e  difficulty.  Mitchdl  was  shot 
In  the  back  of  his  head,  evidently  turning 
away  from  his  assailant"  The  charge  may 
not  have  been  Justified  by  the  facts  as  the 
learned  Judge  appreciated  them,  but  it  was 
certainly  applicable  to  the  testimony  given 
by  the  witnesses  in  the  case,  as  carefully 
recited  in  the  bill,  and  not  denied  by  the 
Judge.  The  blU  shoira  ttiat  there  was  testi- 
mony to  ttie  effect  that  there  had  been  a 
eoDlsiaii  and  angry  words  between  Thomp- 
son and  deceased  at  tbe  comer  of  Camp 
and  Garennie  streets,  from  whidi  Thomp- 
•om  retired,  and  retreated  up  Gamp  street; 
fbat  deceased,  with  four  or  five  compan- 
lona,  pnisoed  Thompson,  surrounding  and 
beating  him  and  assaulting  him  with  bricks 
and  stones  vjf  to  the  moment  of  his  taming 
and  shooting  the  deceased.  This  testimony 
may  have  been  true  or  false,  or  may  have 
been  in  utter  conffict  with  other  saperlor 
evldenoe,  Init  it  was  the  ezdnslve  province 
of  the  Jury  to  estimate  and  determine  its 
wel^t,  and,  if  believed  Iqr  the  Jury,  it  fur- 
nished proper  and  serious  ground  for  the 
contoitlon  I7  counsel  that  it  was  necessary 
tot  defendant  to  tnm  and  day  his  pursuer 
In  order  to  protect  his  own  life,  and  he 
was  entitled  to  tbe  special  charge  asked. 
We  had  occasion  to  discuss  this  subject 
very  carefully  in  Tucker's  Oase,  where  we 
held  as  follows:    "When  a  bill  of  exceptions 


recites  the  facts  which  the  counsel  bad  con- 
tended before  the  jury  had  been  established 
by  the  evidence,  and  refers  to  tbe  evidence 
in  support  thereof,  and  asks  for  charges 
applicable  to  the  state  at  facts  recited,  the 
Judge's  nefuaal  to  give  the  charges  on  the 
ground  that  they  are  inapplicable  to  the' 
case  Is  error,  unless  the  Judge  states 
there  was  no  evidence  in  the  case  support- 
ing or  tending  to  support  the  contentions 
of  counseL"  State  v.  Tucker,  38  La.  Ann. 
536. 

The  second  special  charge  refused  by  the 
Judge  was  the  following:  "If  you  find  from 
all  the  evidence  heard  upon  this  trial  that 
the  accused  was  attacked  by  the  deceased 
and  others,  who  manifestly  attempted  by 
violence  to  take  his  life,  or  do  him  great 
bodily  harm,  and  \mder  such  circumstan- 
ces that  no  retreat  was  practicable,  then 
I  charge  you,  if  yon  should  so  find,  that 
under  such  conditions  the  party  who  is  at- 
tacked Is  not  only  not  obliged  to  netreat, 
but  may  pursue  his  adversary  until  he  has 
secured  himself  from  all  danger;  and  tf 
he  kill  him  in  so  doing  it  is  Justifiable  self- 
defense."  The  law  as  here  laid  down  is  not 
disputed  by  the  Judge,  and  is  supported  by 
ample  authority.  2  Starkle^  Ev.  963;  Fost 
Cr.  Law,  273;  9  Amer.  ft  Eing.  Bnc.  Law, 
p.  600;  Pond  v.  People,  8  Mich.  177;  Luby 
v.  Com.,  12  Bush,  1.  The  Judge  gave  the 
following  reasons  for  refusing  the  charge: 
"Per  Curiam.  I  made  three  hypothetical 
cases  in  charging  tbe  Jury,  based  upon  the 
evidence,  and  covering  the  law  of  murder, 
manslaughter,  and  self-defense,  as  appli- 
cable to  the  facts  of  the  case.  There  was 
no  attempt  to  take  defendant's  life,  or  to 
do  him  bodily  harm.  Retreat  was  eminently 
practicable,  as  defendant's  companion  Momre 
retreated  safely.  There  was  absolutely  no 
necessity  for  the  taking  of  human  life." 
Looking  at  the  charges  which  the  Judge 
referred  to  as  having  been  given,  the  only 
one  having  any  applicability  to  the  state 
of  ftets  referred  to  in  the  charge  asked,  Is 
the  following:  "If,  however,  you  find  from 
tbe  facts  of  the  case  that  the  deceased  and 
his  companions  were  the  aggressors;  that 
they  seriously  assailed  the  prisoner  at  the 
bar,  and  pursued  him  to  Gamp  street,  up 
to  ttie  point  where  the  killing  occurred;  that 
they  were  armed  with  rocks  or  bricks  or 
other  dangerous  missiles  or  weapons;  that 
they  surroimded  the  prls<Aer,  and  began  an 
attack  so  violent  and  fierce  as  to  endanger 
his  Ufe  or  to  inffict  great  iriiyslcal  injury 
on  him,  or  to  make  the  defendant  honestly 
believe  by  reason  of  the  suddenness,  vio- 
lence, and  determinatl(«  of  the  attadt  that 
his  life  was  in  danger,  or  that  he  was  tn 
danger  of  great  bodUy  hurt;  that  the  sad- 
denness  of  the  attack,  and  the  number  of 
his  assailants  was  such  that  he  could  not 
escape,  and  that  it  was  necessary  for  him, 
under  the  circumstances,  and  to  preserve 
his  life  or  his  person  from  great  bodily  harm. 
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to  slay  the  deceased,— thea  be  Is  not  gnllty, 
and  you  should  so  find  your  verdict"  This 
Is  an  excellent  statemait  of  the  law  as  far 
as  It  goes,  but  a  comparison  of  it  with  the 
charge  asked  shows  that  it  entirely  omits 
the  Tltal  point  in  the  latter  touching  the 
right  of  the  defendant,  under  the  circum- 
stances stated,  "to  pursue  his  adTersary" 
In  order  to  secure  himself  from  danger.  The 
recitals  of  the  bill,  not  contradicted  by  the 
Judge,  show  evidence  to  the  efTect  that  at 
the  moment  of  the  shooting  the  deceased 
had  turned,  and  was  trying  to  get  away 
from  the  accused,  and  was  actually  running 
away;  and  that  thereupon  the  counsel  for 
the  state  contended  that  these  facts  were 
fatal  to  the  defense.  It  thus  became  im- 
portant to  accused  to  have  the  law  correctly 
charged  as  to  his  rights  to  turn  up<m  a 
retreating  adversary,  and  even  to  pursue 
him,  if  necessary  to  secure  his  own  safety. 
We  are  bound  to  hold  that  the  judge  erred 
'  in  refusing  the  charge  asked.  His  state- 
ments that  retreat  was  practicable;  that 
there  was  no  attempt  to  take  the  life  of 
accused,  or  to  do  him  bodily  harm,  aad  no 
necessity  for  taking  life,— are  obviously  the 
judge's  inferences  from  the  testimony,  which 
belonged  to  the  ezdusive  province  of  the 
jury,  there  being  evidence  tending  to  show 
the  contrary,  and  Justifying  defendant's 
counsel  in  so  contending.  It  is  therefore 
adjudged  and  decreed  Out  the  verdict  and 
sentence  appealed  from  be  annulled  and  set 
aside,  and  that  the  case  be  remanded  to 
the  lower  court  for  a  new  trial  and  further 
proceedings  according  to  law. 


(46   La.    Ann.   973) 

STATE  V.  ALEXIS.    (No.  1,265.) 
(Supreme  Court  of  Lonisiana.    Jane  14,  1883.) 
CR1UIS1.L  Law— AcoDSBD  ^  Witkbss— Exami- 
nation OF. 
In  case  an  accused  person  avails  him- 
self of  the  grace  of  the  special  statute  anthor- 
izlng  him  to  testify  in  his  own  behalf,  he  oc- 
cupies  the  dual    position   of   witness   and    ac- 
cused;   and  his  credibility  as  a   witness  may 
be  attacked  by  interrogating  him  in  reference 
to  his  having  been  previously  prosecuted   or 
criminally  punished,  and  his  character  indirect- 
ly involved. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Bast 
Baton  Rouge. 

John  Alexis  was  convicted  of  petit  larceny, 
and  appeajs.    Afftrmed. 

Gross  &  Cross,  for  appellant  Oeorge  K. 
FavEot  Dlst  Atty.,  Cor  the  State. 

WATKINS,  J.  From  a  conviction  of  the 
crime  of.  petit  larceny,  and  sentence  to  six 
months*  imprisonment  in  the  penitentiary, 
the',  defendant  prosecutes  this  appeal,  rely- 
ing iitfon  a  single  bill  of  ezceptloiis  which 
he  reserved  to  the  mUng  of  the  trial  Judge, 
with  regard  to  the  admissibiuiy  of  certain 
testimony.    It  aK>earB  from  the  bUl  «C  ex- 


ceptions that  the  accused  availed  himself 
of  the  grace  of  the,  special  statute  on  the 
subject  and  testified  as  a  witness  in  his  own 
behalf,  and  during  his  cross-examinatiou  he 
was  asked  the  question  whether  be  had  not 
previously  served  a  term  in  the  penitentiary. 
To  this  question  the  objection  was  Inter- 
posed that  it  involved  a  question  of  charac- 
ter, and  it  could  not  l>e  drawn  in  question 
by  the  prosecution,  for  the  reason  tiiat  the 
defendant  had  not  put  it  in  issue.  This 
identical  question  was  raised  and  decided, 
contrary  to  present  contention,  in  the  recent 
case  of  State  v.  Muiptiy,  13  South.  Rep.  229; 
the  theory  of  our  opinion  being  that  the 
question  was  rather  one  touching  the  credi- 
bility of  the  accused  as  a  witness  than  his 
character  for  honesty.  The  court  was  of 
opinion  that  tlie  position  occupied  by  the 
defendant  was  dual,  he  being  at  one  and  the 
same  time  witness  and  accused,  and  that 
occupjring  such  position,  tiie  prosecution  was 
thus  entitied  to  test  his  credlbiUty.  Whart 
Crim.  £}v.  i  489;  State  v.  Willingham,  S3 
La.  Ann.  537;   Judgment  afiOrmed. 


(45  L«.  Ann.   lOU) 
WILLIAMS  et  al.  v.  QILKBRS0N-SLO8S 

COMMISSION  CO.    (No.  1,266.) 

(Supreme  Court  of  Louisiana.   June  14,  1893.) 

Attachxsnt — Waitsk  of  CtTATioM— Admissions 

IN  Anothbk  Suit— Estoppel. 

1.  TUm  condition  on  which  the  property 
attached  is  released,  and  delivered  to  the  de- 
fendant, is  that  he  should  appear  by  attorney 
or  in  person,  and  that  he  should  famish  se- 
curilj  judicatnm  solvi. 

2.  The  absent  defendant  by  appearing  and 
bonding  the  property  attached,  waives  dtation. 

3.  The  defendants  in  another  suit  judicially 
admitted  their  indebtedness  to  the  plaintiff, 
and  obtained  jndgment  for  the  amonnt  against 
plaintifTs  former  debtor.  They  are  not  to  be 
heard  who  allege  tlungs  contrary  to  eadi  other. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  parish  of  More- 
house. 

Action  by  Mrs.  M.  K.  Williams  and  hn*- 
band  against  the  Gilkerson-Sloss  Commisston 
(Company  to  recover  the  amount  of  a  draft 
Judgment  for  plaintiffs.  Defendants  aiq^eaJL 
Affirmed. 

Newton  &  Cason  and  BUis  Sc  Hall,  for  ap- 
pellants.   Potts  &  Hudson  and  8.  T.  Baird, 

for  respondents. 

BRBAUX,  J.  Plaintiff  ts  the  wife  of  John 
A.  Williams,  a  member  of  the  firm  of  Bond 
&  Williams.  In  1891  this  firm  became  in- 
debted to  her  in  the  sum  of  $5,912.  The  de- 
fendants were  the  commission  merchants  of 
the  commercial  firm  of  Bond  &  Williams,  to 
whom  they  advanced  supplies  and  famished 
money  during  that  year  In  large  amount  In 
November,  1891,  they  executed  a  draft  on 
the  defendants  to  pay  their  indebtedness  to 
plaintiff.  The  plaintiff,  the  payee.  Indorsed 
the  draft  and  forwarded  it  to  tiie  defend- 
ants, with  direction  to  place  the  amount  to 
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her  credit.    In  December  of  that  year,  the 
firm  of  Bond  &  WiUiams  being  financially 
embarrassed,  and  not  having  complied  with 
its  obligation  to  the  defendants,  the  latter 
saed  them,  and  obtained  a  writ  of  attach- 
ment.  They  alleged  In  thdr  petition  In  that 
suit  that,  after  allowing  all  proper  credits, 
there  was  a  balance  dne  them  of  $16,292, 
as  per  Itemized  accomit    Their  account  was 
filed  In  evidence  on  the  trlaL    It  ahows  that 
on  December  1,  1891,  the  plaintiff  was  cred- 
ited for  the  amount  of  her  draft,  and  that 
the  firm  of  Bond  &  Williams  was  charged 
with  the  amottnt  so  credited.    Judgment  was 
pronounced  for  the  said  balance,  upon  due 
proof  of  the  amotmt  of  the  indebtedness.    It 
Indudes  the  sum  of  $5,012,  amount  of  platn- 
tlfTs    draft    Properity    attached,    movable 
and  nnmovable,  was   seized   and    sold.    It 
wds  bought  by  the  defendants.    The  amount 
of  the  sale  did  not  satisfy  the  judgmoit 
There  is  a  large  balance  due  to  the  defend- 
ants, who  are  abs^itees.    The  plaintiff  sues 
to  recover  the  amount  of  the  draft  forwarded 
to  the  defendants,  as  stated,  and  prays  for 
writ   of   attachment   and    for   garnishment 
process,   which    were    Issued,    and    certain 
cialma  of  the  defendants  were  taken  posses- 
sion of  under  the  writ.    In  reference  to  this 
draft,  the  platntlfl  testified  In  the  case  at  bar 
in    snpx)ort   of   defendants'   account   (wlilch 
account  had  been  previously  proved  up  In 
case  6,SB2)  filed  in  their  salt  against  B<Hid 
&  Williams,  and  denied  that  any  agreement 
was  entered  into,  differing  from  the  allega- 
tions and  the  Judgment  obtained  against  her 
late   debtor,  the  firm  Just  named.    One  of 
the  defendants  states,  as  a  witness,  that  there 
was  an  agreement  that  his  oompaxty  would 
not  have  accepted  the  draft,  and  placed  It 
to  the  credit  of  plaintiff,  in  the  absence  of 
an  agreement  that  the  money  was  not  to  be 
paid  mitil  all  the  Indebtedness  of  Bond  & 
WIlHams  had  been  paid,  and  sufficient  cotton 
cm  band  in  excess  to  pay  the  amoimt;  that 
the  amount  of  the  draft  sued  on  in  this  case 
Is  4diarged  to  Bond  &  Williama    The  testi- 
mony of  a  witness  (defendants'  agent)  who 
testlfled  in  the  suit  of  defendants  against 
Bond  &  Williams  (No.  6352)  Quit  he  knew 
nothing  further  than  is  stated  on  the  face 
of  the  draft,  and  of  another  witness,  was  ad- 
mitted, over  defendants'  objections.    On  the 
trial  Of  the  case  at  bar,  the  testimony  of  these 
two  witnesses,  and  the  letter  marked  "A," 
■were  offered  to  prove  the  agreement  alleged 
In   defendants'  answer,  and  were  excluded 
for  the  reason  set  forth  tn  the  plea  of  estoppel. 
Iliere  was  no  copy  of  the  citation  and  of  the 
petition  and  writ  of  attachment  posted  at 
ttie  courthouse  door.    Personal  service  was 
made  of  these  on  the  curator  ad  hoc  appoint- 
ed to  represent  the  absent  defendants.    The 
curator  ad  hoc  appointed  by  the  court  was 
also  the  attorney  of  the  defendants.    He,  as 
curator  ad  hoc,  applied  to  the  court  for  an 
order  authorizing  the  defendants  to  take  pos- 
aeBsion  of  the  property  attached,  on  their 


furnishing  bond.  He,  as  attorney  for  the 
defendants,  not  as  curator  ad  hoc,  had  previ- 
ously agreed  with  the  attorn^  for  plaintiff 
to  the  delivery  of  the  property  attached,  to 
the  defendants,  on  their  furnishing  solvent 
bond.  The  bond  was  furnished  by  the  de- 
fendants, represented  by  their  authorized  at- 
torneys. The  property  was  delivered  to 
them.  Judgment  was  pronounced  in  favor 
of  ttie  plaintiff  for  the  amount  claimed,  and 
the  property  attached  was  ordered  to  be 
sold  in  satisfaction  of  the  claim.  The  defend- 
ants appeaL  The  plaintiff  answers,  and 
prays  for  damages  for  a  frivolous  appeal 
The  biU  of  exceptions  reserved  by  the  defend- 
ants to  the  court's  ruling  excluding  the  testi- 
mony of  two  witnesses,  and  the  letter  marked 
"A,"  will  be  considered  and  passed  on  with 
the  merits  of  the  case. 

The  defendants  defend  on  two  grounds: 
(1)  Tliat  the  service  is  illegal;  the  reaulred 
posting  of  the  petition,  citation,  and  writ  of 
attaclunent  at  the  courthouse  door  not  hav- 
ing been  complied  with.  (2)  That  the  de- 
fendants became  the  owners  of  plaintlS's 
claim,  and  were  subrogated  to  her  rights, 
under  a  verbal  stipulation  that  no  payment 
would  be  exacted  of  them  before  the  collec- 
tion of  the  amount  of  plaintHTs  draft  from 
the  drawers,  the  firm  of  Bond  &  WiUiams. 
In  reference  to  the  first  proposition,  the 
plalntitTs  counsel  argue  that  the  defendants 
waived  the  Informality  of  service  of  citation 
and  writ  of  attachment  by  their  appearance 
in  the  suit,  and  fumiahlng  bond,  and  obtain- 
ing the  possessioa  of  the  property  attached. 
In  reference  to  the  second  proposition,  they 
plead  an  estoppel,  for  the  reason  that  the 
defendants,  in  their  suit  against  Bond  & 
WiUiams,  (A.  Baldwin  &  Co.  and.  others,  in- 
terveners,) recovered  judgment  for  the 
amount,  and  placed  themselves  in  such  at- 
titude OS  to  preclude  the  possibility  of  sus- 
taining the  defense  that  the  plaintiff  is  not 
a  creditor,  as  alleged. 

This  brings  us  to  the  first  point,— tbat  em- 
braced In  the  motion  to  dissolve  the  writ  of 
attachment  The  defendants,  in  their  agree- 
ment to  bond  the  property  attached,  and  in 
their  petition  for  the  order  authorizing  them 
to  furnish  bond  and  take  possession  of  the 
property,  did  not  reserve  any  right  to  plead 
informality  of  service.  They  appeared  in  the 
suit  and  unqualifiedly  delivered  to  the  sher- 
iff ttielr  oUigation  to  satisfy  such  "judgment, 
to  the  value  of  the  property  attached,  as 
may  be  rendered  against  him  in  the  suit 
pending."  It  is  the  appearance  authorized 
by  article  259,  Code  Pr.  It  is  characterized 
as  an  appearance  in  the  suit.  The  only  ques- 
tion for  oTur  decision  is,  does  that  appearance 
cure  the  informality  of  service  alleged?.  It 
is  determined  in  a  number  of  decisions  that 
the  appearance  of  a  defendant  in  a  suit 
cures  want  of  citation.  Our  attention  ia  di« 
rected  by  defendants'  counsel  to  the  case  of 
Love  V.  Dickson,  7  Mart  (N.  S.)  161,— that 
defendant's   giving   bond,    and   taking   the 
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property  out  of  the  possession  of  the  sherifT, 
does  not  cure  a  defect  similar  to  that  plead- 
ed In  the  case  at  bar,  and  that  It  Is  a  well- 
settled  rule  "that  notlilng  cures  defects  tn 
citation  but  appearance  and  pleading  to  the 
merits."  Subsequent  to  that  decision  the 
poiat  arose  In  other  cases,  and  appearance  to 
release  property  attached  was  held  as  an  ap- 
pearance having  the  effect  of  ciulng  infor- 
mality in  citation.  In  Rathbone  y.  London, 
6  La.  Ann.  440,  the  bonding  of  property  at- 
tached was  given  an  effect  at  least  equal  to 
an  appearance  curing  a  defective  citation,  or 
the  absolute  want  of  citation.  The  court 
says:  "The  condition  on  which  the  property 
attached  Is  released  and  delivered  to  the  de- 
fendant Is  that  he  should  appear  In  person 
or  by  attorney,  thus  rendering  himself  liable 
to  a  Judgment"  In  his  default  to  answer, 
and  that  he  should  give  security  judicatum 
soM.  "We  do  not  understand  that  the  uon- 
stitutlonallty  of  this  article  Is  drawn  In  ques- 
tion, or  the  power  of  the  legislature  to  enact 
It.  It  seems  to  us,  beyond  all  question,  that 
the  purpose  of  the  law  was  to  give.  In  the 
case  provided,  to  the  creditor,  a  personal 
judgment  against  the  debtor,  whicdi  he  was 
required  to  give  security  to  abide  by  and  per- 
form. The  words  'of  the  article  are  free 
from  any  quallflcatlon  or  ambiguity,  and 
leave  room  for  no  other  Interpretation."  In 
Love  T.  Voorhles,  13  La.  Ann.  550,  this  court 
decided  that  the  act  of  bonding  the  property 
attached  does  not  debar  the  party  giving  it 
from  subsequently  moving  to  quash  the  or- 
der of  attachment  The  question  of  citatl<m 
did  not  arise  In  that  case.  The  decision 
gives  no  support  to  the  proposition  that  ap- 
pearance to  bond  property  attached  does  not 
cure  the  want  of  citation.  The  court.  In  the 
case,  approvingly  refers  to  the  cases  of  Rath- 
bone  V.London,  Bush  t.  Dewing, 24  La.  Ann. 
272.  The  bond  was  not  executed  In  the 
name  of  the  curator  ad  hoc  The'  property 
was  delivered  to  the  defendants,  and  the 
waiver,  therefore,  was  the  act  of  Uie  defend- 
ants. 

The  alleged  conditional  acceptance  of  the 
draft  presents  the  remaining  issue.  It  is  not 
denied  that  the  plaintiff  was  the  creditor  of 
Bond  &  Williams.  Her  right  to  receive  the 
draft  does  not  admit  at  question.  The  dis- 
position made  of  It  is  not  an  infrequent  act 
in  business,  1.  e.  to  send  a  draft  to  the 
drawee,  the  merchant,  with  direction  to 
place  the  amount  for  which  It  Is  drawn  to 
the  payee's  credit  It  is  possible,  ordinarily, 
to  receive  a  special  and  conditional  accept- 
ance of  a  draft  In  lieu  of  an  absolute  accept- 
ance. A  verbal  acceptance  may  be  shown. 
These'  undeniable  propositions  are  without 
force  or  application  in  the  case  at  bar,  for 
the  reason  that  the  defendants  have  de- 
clared, in  another  suit,  that  the  draft  was 
paid,  and  the  amount  placed  to  plalntifTs 
credit  He  is  not  to  be  heard  who  alleges 
things  contrary  to  each  other.  BXlson  v. 
Freret,  11  La.  Aim.  710.   The  drawer  was 


the  common  debtor  of  the  plaintiff  and  the 
def raidants.  They  chose  to  receive  the  draft, 
and  place  the  amount  to  her  credit,  without 
any  entry  whatever  of  any  condition  as  to 
deferring  payment  in  any  contingency.  They 
are  the  owners  of  the  claim,  with  a  title  rec- 
ognized by  the  courts,  and  decreed  legal  in 
every  respect  The  defendants,  as  plalntifCs 
In  that  case,  alleged  their  ownership,  and 
proved  that  the  amount  was  credited  to  Mis. 
M.  K.  Williams,  plaintiff  In  this  case.  They 
cannot  now  be  heard  to  prove  that  the  entry 
was  not  correct;  that  the  cash  carried  to 
plaintiff's  credit,  as  proven  in  the  case  re- 
ferred to,  was  not  cash.  They  cannot  dis- 
credit their  own  title,  and  prove  the  incorrect- 
ness of  their  own  judgment  Bond  A  Wil- 
liams were  condemned  to  pay  the  amount  in 
question  to  the  defendants,  as  their  creditors. 
The  terms  of  the  judgment  cannot  be  chang- 
ed. It  cannot  be  hdd  that  the  amount,  ^ras 
not  due  to  the  defendants,  but  to  another. 
The  regularity  required  In  judicial  proceed- 
ings, and  the  absolute  correctness  which 
should  characterize  every  Judgment,  will  not 
sanction  the  shifting  of  positions,  at  wiU,  by 
those  on  whose  allegations  and  proof  they 
were  obtained.  There  are  acts  in  Judicial 
proceedings  which  bind  the  parties  to  them, 
even  in  so  far  as  tliird  persons  may  be  con- 
cerned. The  judgment  of  the  defaidants,  in 
so  far  as  they  are  concerned,  must  remain 
unchanged,  as  to  the  amount  in  question.  If 
the  conditions  alleged  were  to  prevail  at  this 
time,  a  final  judgment  would  be  without 
raison  d'etre,  as  to  nearly  one-third  of  its 
amount  The  defendants  cannot  ignore  tbelr 
own  Judgment,  their  Judicial  declarations, 
and  their  evidence.  The  court  will  not  allow 
the  substitution  of  one  debtor  for  another  l^ 
creditors  at  whose  Instance  the  Judgment 
fixing  their  rights  was  pronounced. 

Our  conclusion  In  ref  er«ice  to  the  effect  of 
allegations  and  proof  in  a  former  snlt  (No. 
6362)  sustains  the  correctness  of  the  court's 
ruling  ta  excluding  testimony  offered  to  es- 
tablish that  others,  and  not  the  defendants, 
are  the  debtors.  The  testimony  of  witnesses 
who  testified  ta  the  former 'case  was  not  in- 
ter alia  as  to  defendants,  and  appertains  to 
the  issue  involved.  The  ruling  admitting  this 
testimony  was  not  erroneous. 

The  appellee  has  not  sustained  her  demand 
for  damages.  The  issues  presented  do  not 
Impress  us. as  being  frivoloua 

Judgment  affirmed,  at  appellants'  eostai 


(«  U.  Ana.  988) 

ANSBACHEB  et  al.  v.  DB  NETDB.     (No. 

1,269.) 
(Supreme  Court  of  Louisiana.    Jane  14,  1893.) 
VsHUK — Chanoi  or  Risidbnce  bt  Fartt— -Un- 

OBBTAIN  RbSIDENCB — FrKSDHPTIONS. 

1.  Where  a  party  has  removed   from  one 

Sarish  to  another,  bnt  has  not  made  a  formal 
edaration  of  his  intention  to  cfaanee  Ills  domi- 
cile, if  a  year  has  not  elapsed  since  his  r&- 
moTal,  it  is  ojptional  with  a  party  desiring;  to 
gae  him  to  bring  the  suit  in  either  parisli. 
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2.  In  cases  of  ambiguous  domicile,  a  pro- 
gamption  attaclies  in  favor  of  tlie  continuance 
of  ttie  former  domicile,  and,  if  a  party  so  acts 
as  to  leave  it  doubtful  in  vhich  of  two  places 
lie  resides,  parties  interested  may  sue  Sum  at 
either. 
(Syllabus  by  the  Court.) 

Appeal  from  dlBtrlct  oonrt,  parish  of 
Ooacbita. 

Actton  liy  A.  B.  Ansbacher  and  others 
against  Bdvard  De  Nevoe.  From  a  judg- 
m«it  dlBmlssing  the  aoti(m  as  of  nonsuit, 
plalntUfs  appeaL   Beversed. 

Potts  ft  Hudson,  for  appellants.  O.  T. 
Madison,  for  appellee. 

FENNEIR,  J.  This  Is  an  attatdiment  suit, 
tm>n^t  against  the  defendant  under  para- 
graphs 1,  4,  and  5  of  the  Code  of  Practice. 
A  corator  ad  hoo  was  appointed  to  represent 
the  alwent  defendant,  'who  appeared  and 
filed  an  deception  to  the  jurisdiction  of  the 
court  «sa  the  grounds  that  the  defendant  was 
domiciled  in  the  parish  of  Orleans,  and  had 
been  for  two  years  prior  to  the  Institution  of 
ttie  suit,  and  tliat  he  liad  not  left  the  state 
permanently,  and  had  no  intention  of  doing 
80.  Judgmoit  was  rendered  sustaining  the 
excepti<«  and  dismissing  the  case  as  of  non- 
suit, from  wliich  Judgment  the  plalntlfTw  ap- 
peaL 

The  evidence  certainly  fails  to  establish 
that  defendant  has  left,  or  Intends  to  leave, 
the  state  permanently,  bat,  notwithstanding 
this,  the  suit  may  stand  on  the  grounds  of 
fraud  alleged,  if  the  defendant  was  legally 
suable  in  the  parish  of  Ouachita.  The  proof 
folly  establishes  that  defendant  had  been  tor 
many  years  domiciled  and  doing  business  in 
the  parish  of  Ouachita.  This  suit  was 
brou^t  <«  May  81,  1882,  and  it  is  clearly 
shown  that  defendant  was  then  domiciled  In 
tlie  parish  of  Orieans;  but  that  fact  does  not 
SDfice  to  defeat  the  jurisdiction  of  the 
Ouadiita  court  Article  187,  Code  Pr.,  de- 
clares: 'If  the  defoidant  Change  bis  doml- 
cQe,  he  must  be  cited  in  the  pariah  where  ne 
has  resided  within  the  last  year,  or  within 
that  where  he  has  declared  in  the  manner 
preeoribed  by  law  that  he  Intended  to  have 
his  domicUe."  It  is  admitted  that  defendant 
has  never  made  or  filed  any  declaration  In 
the  manner  prescribed  by  law  of  tils  inten- 
tlcm  to  change  hla  domicile  from  the  parish 
of  Ouactiita  to  the  parish  of  Orleans.  Unless, 
therefore,  the  defendant  has  actually  resided 
hi  New  Orleans  for  a  full  year  prior  to  the 
Institution  of  this  suit,  plalntlfrs  had  the  un- 
doubted ri£^t  to  sue  him  tn  the  parish  of  his 
fMmer  domicile.  The  jurisprudence  of  tills 
court  to  that  effect  is  emphatic  and  unequiv- 
ocaL  In  Berry  v.  Oandy,  15  La.  Ann.  5.3.3, 
the  supreme  court  said:  "Where  a  party  has 
removed  from  one  parish  to  another,  and  has 
acted  in  the  latter  parish  in  such  a  manner 
as  to  manifest  sufficiently  Ids  intention  to 
diange  his  domicile,  but  has  not  made  a 
tonnal  declaration  to  that  efteot,  U  a  year 


has  not  elapsed  since  his  removal,  it  Is  op- 
tional with  a  party  desiring  to  sue  him  to 
bring  the  suit  in  either  parish.  If  a  person 
wishes  to  protect  himself  from  being  sued  in 
the  parish  from  which  he  lias  removed,  be 
shoidd  make  an  express  declaratioa  of  his 
intention  to  change  his  domicile."  In  King 
V.  Watts,  23  La.  Ann.  663,  the  same  doc- 
trine was  held  as  correctly  expressed  in  the 
following  language  of  the  qyllabus:  "If  a 
party  has  acquired  a  domicile  In  one  parish, 
and  removed  therefrom  to  another  parish,  be 
may  be  sued  and  dted  in  the  parish  of  hla 
former  domicile  within  one  year  after  his  re- 
moval therefrom,  unless  he  has,  by  public 
deciaratiiHi  in  the  manner  provided  by  law, 
declared  the  place  of  his  domicile."  To  same 
effect,  see  State  v.  Steele.  33  Lb.  Ann.  910; 
also,  Vlllere  v.  Butman,  23  La.  Ann.  516; 
Alter  T.  WaddiU,  20  La.  Ann.  246;  Hennen 
V.  Hennen,  12  La.  190;  Waller  v.  Lee, 
8  La.  213;  Hyde  v.  Henry,  8  Mart  (N.  S.) 
51.  Such  is  the  unambiguous  precept  of  the 
law,  and  no  gloss  could  either  make  it 
clearer  or  Imimlr  its  binding  force. 

The  case,  then,  pivots  upon  a  single  and 
simple  question  of  fact,  viz.  Iiad  defendant 
changed  his  domicile  from  Monroe  to  New 
Orleans  more  than  <me  year  prior  to  the  in- 
stitution of  this  suit  on  May  31,  18927  We 
Iiave  critically  examined  the  evidence  on  this 
point  The  curator  introduced  mooh  evi* 
dence  very  clearly  establishing  defendant's 
domicile  in  New  Orieans,  but  the  only  testi- 
mony which  fixes  a  date  priwr  to  May,  1891, 
Is  that  of  the  two  ladies  keeping  the  house 
in  which  he  boarded  in  New  Orleans;  and 
their  evidence  on  that  point  ia  contradicted 
not  only  by  several  witnesses  for  plaintiffs, 
but  by  two  of  defendant's  own  witnesses. 
The  evidence,  as  a  whole,  satisfies  us  that 
whUe  defendant  no  doubt  conceived  the  idea 
of  removing  to  New  Orleans,  and  began  to 
take  steps  to  that  end,  in  or  before  May,  1881, 
he  did  not  actually  make  his  permanent  re- 
moval before  October  of  that  year.  If  he 
kept  a  boarding  place  in  New  Orleans,  he 
also  retained  one  in  Monroe  up  to  October. 
The  evidence  leaves  no  doubt  in  our  minds 
on  this  point;  but  even  if  it  were  doubtful, 
defendant's  conduct  would  at  least  subject 
blm  to  the  application  of  the  principle  an- 
nounced in  article  38,  Bev.  Civil  Code:  "If 
he  resides  alternately  In  several  places,  and 
nearly  as  much  in  one  as  in  another,  and  has 
not  declared  his  intention  In  the  manner 
hereafter  prescribed,  any  wie  of  said  places 
may  be  cMiddered  as  his  prindpal  establish- 
ment at  the  option  of  the  persMis  whose  in- 
terests  are  thereby  affected."  This  prin- 
ciple is  fruther  strengthened  by  the  presumx>- 
tlon  wlilcli,  in  cases  of  ambiguous  domicile, 
attaches  In  favor  of  the  continuance  of  the 
former  domicile.  Under  the  evidence  pre- 
sented in  this  case,  we  think  it  quite  clear 
that  plaintUtiB  had  the  right  to  conclude  that 
defendant's  domicile  in  Onadilta  parish  bad 
certainly  ccmtinued  up  to  lees  than  one  year 
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prior  tofbelrBoit.and  ttierefore  that  tbey  Iiad 
the  right  to  brln«:  their  action  in  that  parish. 
It  is  therefore  adjudged  and  decreed  that  the 
Judgment  appealed  from  be  avoided  and  re- 
versed, that  defendant's  exception  be  now 
overruled,  and  that  the  case  be  remanded  to 
the  lower  court  for  further  proceedings  ac- 
cording to  law,  defendant  to  pay  costs  of  ur- 
ceptlon  and  of  this  appeal. 

On  Behearing. 

The  gn«fition  of  the  validity  of  citation  and 
service  is  not  involved  in  this  appeal,  which 
is  taken  solely  from  a  Judgment  on  an  excep- 
Hoa  to  the  Jurisdiction  of  the  court  The  re- 
main on  the  cdtation  in  this  application  are 
entirely  foreign  to  the  issue  b^ore  us. 

Behearing  refused. 


(tf  La.  Ann.  891) 

THOMPSON  et  ai.  v.  HEEEING.    (No. 

1,267.) 

(Supreme  Court  of  Louisiana.    Jane  16,  1S93.) 

Bbstrvunino  Adhinistrxtok's  Sals  op  Rbaltt 

— Pkiob  Bale  to  PLAiNTirr— Eviobxcb. 

1.  A  party  holding  an  authentic  deed  of 
sale,  perfect  on  its  face,  executed  by  the  de- 
cedent, is  not  required  to  stand  by,  and  see 
the  property  sold  at  judicial  sale  as  the  property 
of  the  vendor's  succession,  under  an  order  of 
sale  provoked  by  his  administratrix,  which 
could  only  be  sustained  hy  proof  that  the  sale 
was  a  pure  simnlation.  He  may  rightfully  en- 
Join  such  a  sale. 

2.  The  allegations  of  the  administratrix 
that  the  price  of  the  sale  was  not  paid,  and 
the  thing  sold  had  not  been  delivered,  do  not 
necessaruy  immrt  the  nullity  of  the  sale.  Bev. 
Civil  Code,  art.  2456. 

5.  If  the  act  of  sale  evidenced  a  real  trans- 
action, whatever  its  character,  the  administra- 
trix conld  not  ignore  it,  or  attack  it  collateral- 
ly, but  could  only  claim  its  judicial  revocation 
by  direct  action. 

4.  As  between  the  parties,  the  verity  of 
authentic  sales  can  only  be  assailed  by  a  coun- 
ter letter,  or  by  answers  to  interrogatories  on 
facts  and  articles. 

6.  The  letters  of  plaintiffs,  produced  as  the 
equivalent  of  a  counter  letter,  do  not  evidence 
an  aciknowiedgment  that  the  sale  was  a  simu- 
lation, but,  on  the  contrary,  assert  that  it  was 
real,  and  based  on  valuable  consideration. 

6.  Oonsidering  the  willingness  expressed  by 
plaintiffs  to  permit  the  sale  to  proceed,  provid- 
ed their  claims  for  reimbursement  are  secured 
on  the  proceeds,  the  judgment  is  amended  ac- 
cordingly, and,  as  thus  amended,  is  affirmed. 
,  (Syllabus  by  the  (3ourt) 

Appeal  froni  district  court,  parish  of  West 
Carroll. 

Action  by  W.  B.  Thompson  and  others 
against  M.  D.  Herring,  administratrix  of  the 
succession  of  John  S.  Herring,  deceased,  for 
an  injimction.  From  a  Judgment  dissolving 
the  preliminary  writ,  and  denying  the  relief 
prayed,  with  damages,  plaintiffs  appeal, 
Modhaed. 

Wells  &  Wells,  for  appellants.  G.  T.  Dunn, 
for  appellee. 

FBNNBB,  X  Oh  iiiB  8d  day  of  Man^i, 
1890)  John  S.  Herring  executed  an  authentic 


act)  by  the  terms  of  which  he  sold  to  plain- 
tlffs  several  tracts  of  land  for  the  price  of 
|2,500  cash,  receipt  of  which  is  acknowl- 
edged in  the  deed.  The  act  contained  a  stip- 
ulation that  the  vendor  Should  have  the  right 
to  take  back  the  property  within  one  year, 
and  binding  the  vendees  to  reconvey  on  re- 
payment to  the  latter  of  the  sum  of  $2,500, 
with  interest,  together  with  all  sums  which 
shall  be  expended  by  the  purchasers  for  tax- 
es, insurance,  and  incidental  expenses  con- 
nected with  said  property.  This  act  wa» 
duly  recorded.  Herring  died  shortly  after 
the  sal&  His  saccesston  was  opened,  and 
his  widow  was  qualified  as  admlnlBtratrix. 
She  caused  the  property  to  be  inventoried 
as  property  of  the  succession,  and  provoked 
an  order  of  sale  thereof,  under  whldi  it  was 
advertised  to  be  sold  on  April  16,  1893. 
Thereupon  the  plaintiffs  brought  the  present 
suit,  in  which  they  set  forth  the  authentic 
sale  to  tfaem,  and  their  ownership  in  virtue 
thereof;  Charge  that  the  acts  of  the  admin- 
istratrix In  causing  the  property  to  be  in- 
ventoried, and  her  proceedings  for  the  sale 
thereof,  are  wrongful  and  illegal,  and  Inju- 
rious to  them;  and  pray  for  a  writ  of  In- 
junction, prohibiting  and  restraining  her 
from  proceeding  further  with  said  sale  nntU 
the  further  orders  of  the  court,  and  for  Judg- 
ment perpetuating  said  injimction.  The  an- 
swer of  the  administratrix  denies  the  own- 
ership of  plaintiffs;  sets  forth  that  the  sale 
to  them  was  "never  legally  completed,  for 
the  reason  that  they  never  paid  the  price; 
that  the  acknowledgment  of  the  receipt  of 
$2,500,  as  expressed  In  the  deed,  Is  not  true; 
that  Thompson  &  Co.  never  had  actual  de- 
livery of  the  property,  but  the  same  has 
been,  and  now  Is,  in  the  possession  of  de- 
fendant, as  legal  representative  of  Hep- 
ring's  succession;  that  plaintiffs  have  re- 
peatedly acknowledged,  since  said  deed  was 
executed,  that  the  ownership  of  the  proper- 
ty is  in  the  succession;  that  plaintiffs  have 
^own  no  legal  cause  for  injunction,  and 
have  wantonly  abused  that  equitable  reme- 
dy;" and  she  prays  for  dissolution  of  tlie 
injunction,  with  damages.  Judgrment  was 
rendered,  dissolving  the  Injunction,  with  $100 
damages,  and  authorizing  the  administratrix 
to  proceed  with  the  sale,  from  which  judg- 
ment this  appeal  Is  taken. 

It  seems  to  us  very  dear  that,  upon  the 
ta.ce  of  the  title  conferred  on  them  by  the 
authentic  act  of  sale,  plaintiffs  were  not 
bound  to  stand  by,  and  see  that  title  Ignored, 
and  the  property  conveyed  thereby  sold  at 
a  judicial  sale  as  the  property  of  another, 
and  that  they  were  folly  authorized  to  en- 
Join  such  proceedings,  which  could  only  be 
sustained  on  clear  proof  that  the  sale  was 
a  pure  simulation.  If  tbe  sale  were  a  real 
transaction,  whatever  Its  character,  the  ad- 
ministratrix would  be  bound  to  secure  its 
judicial  revocation  on  compliance  vrith  what- 
ever obligations  it  mlg^t  impose,  before  she 
could  '  lawfully   disregard    It,   and   seU  the 
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propertgr  as  Uutt  oC  the  anccesBton.  Lawlec 
T.  Cosgrove,  39  Ul  Ann.  480,  2  South.  Bep. 
34.  The  aUegations  in  the  answer,  that  the 
price  had  not  been  i>aid,  and  that  there  bad 
been  no  delivery  of  the  thing  sold,  do  not 
necessarily  import  the  nullity  of  plaintiffs' 
title.  The  Reylsed  Civil  Code  (article  2456) 
expressly  declares:  "The  sale  is  considered 
to  be  perfect  between  the  parties,  and  the 
property  is  of  right  acquired  to  the  pur- 
diaser,  with  regard  to  the  -seller,  as  soon  as 
there  exists  an  agreement  for  the  object, 
and  for  the  price  thereof,  although  Hie  ob- 
ject has  not  yet  been  delivered,  nor  the  price 
paid."  The  articles  of  the  Code  (2487  and 
2549)  referred  to  by  defendant's  counsel  do 
not  conflict  with  this  principle,  but  only 
Import  that  the  buyer,  who  has  not  paid  the 
price  due  under  the  terms  of  the  sale,  cannot 
enforce  d^very  of  the  thing.  The  plaintiffs 
here  do  not  demand  delivery  of  the  property, 
but  simply  that  their  title  under  the  authen- 
tic act  be  respected  until  revolted  by  proper 
judicial  proceedings. 

Has  the  defendant  proved  that  the  sale  is 
a  simulation?    We  think  not    We  sold  in  a 
recent   case:    "It  is  hornbook  law.    In   our 
Jurisprudence,  that  the  verity  and  reality  of 
anthentic  sales  can  t>e  assailed  by  the  par- 
ties thereto  only  In  two  ways,  viz.:    First, 
by  means  of  a  counter  letter;  second,  by  the 
answers  of  the  other  party  to  interrogato- 
ries on  facta  and  articles,"— and  we  dted 
numerous    authorities  to  that    effect    God- 
win V.  Neu8tadt'42  La.  Ann.  738,  7  South. 
Bep.  744.    Defendant  did  not  undertake  to 
probe  the  conscience  of  plaintiffs,  nor  does 
she  produce  any  formal  counter  letter;   but 
she  Invokes  the  rule  that  letters  and  writ- 
ten acknowledgments  of  a  party  are  in  the 
nature  of  a  counter  letter,  and  are  entitled 
to  like  effect;   and  she  produces  certain  let- 
ters written  by  the  plaintifCs  to  her  attor- 
ney in  this  case,  which  we  have  caretuUy 
considered.    The  first  acknowledges  a  latter 
received  from  defendant's  attorney,  and  in- 
closes an  account  against  J.  S.  Herring  for 
moneys  advanced  before  the  date  of  sale, 
and   for  taxes  and  insurance  paid  on  the 
property  since  the  sale,  amounting  to  |1,- 
307.42,  and  th^    proceeds:   "This    is    the 
amount  doe  us.    It  is  true  that  at  one  time 
we  did  agree  to  take  $600  for  our  claim, 
and   the  taxes  to  be  returned  to  us.     We 
made  his  proposition  with  the  understand- 
ing that  the  9600  was  to  be  paid  at  once, 
but  Mrs.  Herring  did  not  accept  the  proposi- 
tion,   and   we  shall  now   expect  the  oitire 
amoTint  due  us  paid  before  we  relinquish 
oar    claim  on   the  property."    The  second 
letter  Is  dated  December  21,  1882,  and  says: 
••We  have  received  your  favor  of  the  19th 
tost,    and  trust  ihat  a  speedy  adjustment 
of  the  Herring  soocession  can  be  had.   We. 
are  certainly  not  going  to  stand  in  the  way, 
and  the  only  thing  that  we  desire  is  a  rec- 
ognition of  our  claims  In  account    We  have 
no    objection   to  iSi*.  Herring  selling  the 


proi>erty,  provided  our  account  Is  paid;  and 
we,  some  time  ago,  made  a  stUl  better  prop- 
osition to  Mrs.  Herring,  in  effect,  that  we 
would  take  less  for  our  account  than  its 
face  value.  •  •  •  We  trust  that  you  wUl 
be  able  to  have  Mrs.  Uerrlng  sell  the  prop- 
erty, and  pay  us  our  claim.  We  have  no 
desire  to  press  Mrs.  Herring  In  the  matter, 
but  we  accepted  title  to  the  property  in  per- 
fect good  faith,  for  money  advanced,  and 
we  tlilnk  that  our  claim  should  have  had 
more  attention  than  has  been  accorded  It 
heretofore."  We  can  discover  in  these  let- 
ters no  admowledgment  that  the'  sale  was 
in  any  sense  a  simulation.  On  the  contrary, 
they  assert  that  the  sole  was  mode  in  good 
faith,  for  money  advanced;  and  while  ac- 
knowledging, impliedly,  that  the  whole  price 
had  not  been  advanced,  as  recited  in  the 
deed,  they  substantially  claim  that  the 
amount  due  on  the  account  was  accepted 
as  a  partial  payment  and  must  be  repaid 
before  they  would  relinquish  their  title  to 
the  property.  They  simply  evince  the  will- 
ingnesB  of  the  plaintiffs  to  forego  their  rights 
imder  the  sale,  and  to  permit  the  adminis- 
tratrix to  take  back  and  sell  the  property 
for  account  of  the  succession,  provided  they 
were  made  whole  by  payment  out  of  the 
proceeds,  of  their  account  and  expenses. 
The  reality  of  the  transaction  Is  further 
shown  by  the  admission  that  after  the  sale 
the  property  was  assessed  to  plaintiffs,  and 
that  they  paid  the  taxes  for  the  years  1890, 
1891,  and  1892.  The  plaintiffs  were  not 
bound  to  establish  more  particularly,  In  this 
case,  the  precise  character  and  circumstan- 
ces of  the  transaction.  They  stood  on  their 
auth^itic  title,  whicli,  by  itself,  was  a  suf- 
ficient ground  for  the  relief  sought  unless 
defendant  could  destroy  it  by  proving,  in 
the  manner  provided  by  law,  that  it  was 
a  mere  simulation,  which  she  certainly  has 
not  established. 

The  administratrix  was  permitted  to  tes- 
tlly,  over  the  objection  of  plaintiffs'  coxm- 
sel,  to  interviews  with  one  of  the  plaintiffs, 
and  she  herself  admits  that  he  said  he  did 
not  consider  that  the  property  belonged  to 
the  saccesdon.  She  adds:  "I  claimed  that 
It  did,  for  the  reason  ttiat  W.  B.  Thompson 
&  Co.  had  never .  paid  the  purtAaae  price 
for  said  property.  I  told  him  that  I  would 
recognize  his  claim  as  a  mortgage  up  to  the 
amount  I  understood  to  be  due  him,  which 
amount  I  understood  to  be  $650  and  the 
taxes  paid  on  said  property."  The  plain- 
tiffs admitted  and  announced  In  this  court 
their  willingness  to  permit  the  sole  to  pro- 
ceed, provided  their  claim  be  ordered  jiaid 
out  of  the  proceeds.  There  thus  seems  to 
be  no  substantial  dispute  between  the  par- 
ties, except  as  to  the  amount  due.  Plain- 
tiffs' account  has  not  been  proved  '  In  this 
case,  but  we  think  a  Judgment  authorizing 
the  sale  to  proceed,  and  recognizing  the 
right  of  plaintiffs  to  be  paid,  by  preference, 
out  of  the  proceeds  of  sale,  the  amount  oi 
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their  dalm,  to  be  ertabllshed  contradicto- 
rily between  the  parties,  wOTild  promote  a 
speedy  settlement,  and  advance  the  Inter- 
ests of  justice.  It  Is  therefore  adjudged 
and  decreed  that  the  judgment  appealed 
from  be  amended  bo  as  to  reverse  and  set 
aside  the  allowance  of  damages  against  the 
plaintiffs,  and  so  as  to  recognize  the  right 
of  plaintiffs  to  be  paid,  by  preference,  out 
of  the  proceeds  of  sale  of  the  property, 
the  amount  due  them  on  their  account  for 
moneys  advanced,  and  for  taxes.  Insurance, 
and  expenses,— the  amount  and  verity  of  said 
account  to  be  established  contradictorily  be- 
tween the  parties  by  judgment  of  the  court, 
and  a  sufficient  amount  of  said  proceeds  to 
be  retained  to  satisfy  the  said  judgment, 
when  rendered,— and  that  to  other  respects 
the  judgment  appealed  from  be  affirmed; 
defendant  and  appellee  to  pay  costs  of  this 
appeal. 

(45  La.  Ann.  lOSfi 

REYNOLDS    &    HENRY    CONST.   CO.   v. 

MAYOR.  ETC.,  OP  CITY  OP  MONROE. 

(No.  1,277.) 
(Supreme  Court  of  Louisiana.  June  16,  1893.) 
Railroad  Compasibs— Munioipai.  Aid— Validity 
OF  Pbocbbdinos  Acthobizino  Tax— Bstoppbl. 
1.  In  Its  application  to  the  municipal  <x>r- 
poration,  particularly,  the  estoppel  pleaded 
must  be  unequivocal  and  certain.  , 

2  The  terms  of  the  contract  between  plain- 
tiffs and  defendants'  assignors,  and  the  stat- 
utes, made  the  official  promulgation  of  the  re- 
turns of  the  special  election  a  condition  prece- 
dent to  an  ordinance  by  the  council  levying  the 
special  tax.  ,      .         .. 

3.  Prior  to  the  promulgation  giving  sanc- 
tion to  the  election  as  held,  the  taxpayers  can- 
not be  compelled  to  pay  the  special  tax. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Ouach- 
Itaj  R.  W.  Richardson,  Judge. 

Action  by  the  Reynolds  &  Henry  Ccm- 
structlon  Company  against  the  mayor  and 
city  council  of  Monroe.  Plaintiff  had  Judg- 
ment, and  defendants  appeal.    Reversed. 

O.  T.  Madison  and  T.  O.  Benton,  for  appel- 
lants.  Boatner  &  Lamkln,  for  appellee. 

BREAUX,  J.  The  platotlff,  assignee  of  the 
Houston,  Central  Arkansas  &  Northern  Rail- 
road Company,  sues  the  defendants  to  com- 
pel them  to  assess,  and  cause  to  be  collected 
and  paid  over  to  them,  a  tax  of  five  mills 
on  all  taxable  property  In  the  dty  of  Mon- 
roe for  one  year.  On  the  1st  day  of  March, 
1888,  the  dty  council  adopted  an  ordinance, 
upon  the  petition  of  the  required  number 
of  taxpayers,  calling  an  election  under  the 
laws  of  the  state,  and  submitting  the  prop- 
osition to  the  property  tax  paying  electors 
of  the  dty  of  voting  a  flve-mlll  tax  for  ten 
yean  to  aid  of  the  Houston,  Central  Arkan- 
sas &  Northern  Railroad.  The  ordinance  di- 
rected Oie  returning  officer  to  provide  ballot 
boxes,  and  appotot  commlBSionen  of  Sec- 


tion to  write  down  the  names  of  'Qie  voters, 
and  make  returns  of  election.  The  return- 
tog  officer  for  the  parish  of  Ouachita,  in 
1888,  testifies  that  commissioners  were  ap- 
pototed,,and  the  election  held  on  the  -lOth 
day  of  April,  1888;  that  all  the  prerequi- 
sites to  the  election  were  complied  with; 
that  ha  certified  the  result,  to  writing,  to 
the  mayor  and  dty  counclL  The  mayor  cor- 
roborates the  statement  as  to  the  returns, 
to  testifying  that  the  returning  officer  ap- 
peared at  the  meettog  of  the  dty  council, 
and  handed  to  the  returns  of  the  election. 
The  platotlff  obtatoed  an  order  of  the  court, 
directed  to  the  mayor  and  to  the  secretary 
and  treaaurer,  to  produce  and  deliver  in 
court  the  returns  to  the  coundl  by  the  com- 
missioners of  election,  and  the  returns  of  the 
returning  officer,  whereby  he  expected  to 
prove  that  the  result  of  the  election  was 
largely  to  favor  of  the  tax.  These  officers 
state,  to  answer  to  the  order,  that  they  havo 
made  diligent  seardi  for  the  documents  re- 
ferred to  to  the  order,  and  have  not  found 
them.  The  secretary  and  treasurer  avers 
that  he  entered  upon  the  dlsobarge  of  the 
functions  of  his  office  on  or  about  the  14th 
May,  1888;  that  there  were  held  four  meet- 
togs  of  the  dty  coundl  from  and  between. 
April  10,  1888,  and  the  14th  day  of  May  of 
that  year,  when  he  became  an  officer  of  the 
council;  that  there  is  no  record  or  men- 
tion to  the  mtoutes  of  the  receipt  or  filtog 
of  any  of  the  documents  referred  to  to  the 
order.  It  Is  admitted  that  the  ordinance 
book  does  not  contato  any  ordtoance  promul- 
gattog  the  result  of  the  election,  or  mention- 
ing the  returns  of  the  election.  The  platotlff 
tocorporates  the  ordtoance  under  which  the 
election  was  held  to  Its  petition,  and  It 
avers  that  "the  result  of  the  said  election, 
being  to  favor  of  voting  said  tax,  was  duly 
promulgated  by  the  mayor  and  dty  coundl 
of  Monroe,  La.,  as  prescribedby  law ;"  further, 
that  the  assignors  to  platotlff  began  and 
prosecuted  to  good  faith  the  building  of  the 
railroad  to  the  parish  of  Ouachita,  and  to 
the  dty  of  Monroe,  wlthto  90  days  after 
the  promulgation  of  the  vote.  We  dlm- 
toate  the  other  issues  of  the  case,  and,  to 
readdng  a  couduslon,  direct  our  attention 
to  questions  relating  to,  and  growtog  out  of, 
facts,— that  there  has  not  been,  as  yet,  any 
promulgation  of  the  return  of  election. 

Estoppel. 
Before  the  trial  the  platotlff  toterposed 
a  plea  of  estoppeL  The  dty  council  adopted 
an  ordinance  to  which  they  declared  that 
the  ordtoance  641,  approved  March,  1888, 
ordering  an  election  for,  and  authorlztog  the 
assessment  of,  a  flve-mUl  tax  for  ten  years 
on  the  property  to  the  dty  of  Monroe,  for 
platotlff's  assignor,  is  repealed,  and  all  rights 
thereunder  forfeited,  for  the  reason  that 
they  had  failed  to  comply  with  the  condi- 
tions upon  wbldi  the  tax  was  authorized. 
The  platotlff  contaids  that  the  def^idants 
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are  estopped  from  denying  that  an  election 
was  held,  and  a  tax  voted;  that  in  under- 
taking to  repeal  the  ordinance  they  have 
admitted  its  legality  and  binding  effect;  that 
by  declaring  the  forf^tore  of  the  tax,  and 
8eeking'to  repeal  the  ordinance  under  wlilch 
it  was  voted,  they  axe  estopped.  The  district 
court  overruled  the  plea  of  estoppel.  The 
Judgment  on  the  merits  was  pronounced  tn 
favor  of  plaintiff  for  one  year's  tax.  From 
the  judgm«it  the  defendants  appeal. 

Our  views  coincide  with  the  action  of  the 
district  court  in  overruling  the  plea  of  es- 
toppel. The  truth  of  the  proposition  that 
the  attempt  at  repeal  did  not  affect  any  of 
the  rights  the  plaintiff  may  have  had  is  self- 
evident.  The  council  based  their  release  from 
the  burden  of  this  tax  upon  other  grounds 
than  the  alleged  informality  of  the  election. 
They  declared  that  the  railroad  company  had 
not  complied  with  its  contract,  and  that,  as 
a  result,  they  were  released.  This  declara- 
tion did  not  have  the  effect  plaintiff's  counsel 
Intended  it  to  have.  A  municipal  corpora- 
ti<m  seeking  a  release  from  taxation  on  the 
ground  that  the  tax  is  not  due;  that  the 
consideration  of  the  contract  has  failed,-^ 
not  estopped  from  defending  upon  other 
grounds  than  -want  of  consideration.  Error 
in  repealing,  or  attempting  to  repeal,  an  or- 
dinance, cannot  be  made  the  basis  of  taxa- 
tion. Conceding,  argumente  gratia,  that  the 
plea  of  estoppel  was  well  taken,  and  that  It 
should  be  sustained  as  to  the  munidpallty,  it 
would  not  bind  the  taxpayer.  It  is  bey(«d 
the  power  of  a  municipality  to  thus  bind 
them.  Tonctiing  the  authority  of  municipal 
corporations,  Mr.  Dillon  says:  "The  general 
principle  of  law  is  settled,  beyond  amtrover- 
sy,  that  the  agents,  officers,  or  even  city 
coiincU,  of  a  municipal  corporation,  cannot 
bind  the  corporation  by  any  contract  which 
is  beyond  the  scope  of  its  powers.  The  op- 
posite doctrine  would  be  fraught  with  mudi 
danger,  and  accompanied  with  such  abuse 
that  it  would  soon  end  in  the  ruin  of  munici- 
palities, or  be  legislatively  overthrown."  The 
power  of  taxation  is  a  part  of  sovereign  au- 
thority. Declaratlona  In  the  attempt  to  re- 
peal ordinances  cannot  have  the  effect  of 
supplying  complete  omissions  to  record  pro- 
ceedings, although  they  may  be  supplied  by 
other  testimony.  1  Dili.  Mun.  Corp.  p.  370  et 
aeq. 

In  reference  to  silence,  when  it  is  the  duty 
of  tlie  party  to  speak,  and  of  Its  being  equiv- 
alent to  concealment,  and  operating  an  estop- 
pel, as  argued  by  plaintiff's  counsel,  we 
deem  it  answer  to  state  that  the  party  who 
contracts  with  a  municipal  corporation  Is 
without  right  to  invoke  the  silence  of  its 
conndl,  and  its  failure  to  give  proper  notifi- 
cation of  a  want  of  formality,  as  a  reason  to 
^nipel  the  taxpayer  to  pay  a  tax,  althotigh 
not  legally  declared  and  aimounced.  He  can 
compel  compliance. 

Save  the  first  ordinance,  ordering  the  elec- 
tfon,  no  record  was  kept    It  does  not  ap- 
v.l380.no.ll— 26 


pear  of  record  that  anything  more  was  done 
than  to  order  the  returning  officer  to  deliver 
the  returns  to  the  secretary.  There  was  no 
compilation  made  of  the  returns.  In  refer- 
ence to  them,  the  returning  officer  says  that 
they,  to  the  best  of  his  knowledge,  were  de- 
livered to  the  secretary,  and  adds:  "I  an- 
noimced  the  result  of  the  election  verbally, 
is  what  I  mean  by  promulgating  the  elec- 
tion." He  does  not  state  whether  the  elec- 
tion was  carried  for  or  against  the  tax.  The 
only  remaining  testimony  upon  the  result  of 
the  election  is  the  following,  by  counsel,  dur- 
ing the  trial:  "It  is  admitted  that  there  have 
been  three  different  councils  elected  since 
the  tax  In  controversy  was  voted."  The  ad- 
mission was  directed  to  the  different  councils 
elected.  It  cannot  be  determined  tliat  the 
remainder  of  the  sentence  sufficiently  an- 
nounces the  result  to  fix  the  responsibility  of 
the  taxpayer. 

Official  Promulgation. 

Our  examination  of  the  record  has  not  re- 
sulted In  our  discovering  any  testimony  es- 
tablishing that  the  election  was  carried  for 
the  special  tax,— a  fact  of  which  the  official 
promulgation  wanted  would  be  evidence. 
The  statutes  command  that  the  municipal 
authority  shall  make  public  and  official  pro- 
mulgation of  the  result  Act  No.  84  of  1880; 
act  No.  35  of  1886.  Section  9  of  the  ordi- 
nance of  special  election  provides  for  an 
official  promulgation  of  the  returns.  This 
ordinance  must  be  read  in  the  contract  be- 
tween the  parties.  It  imperatively  includes 
promulgation.  The  law  and  the  contract 
have  made  it  a  condition  precedent  to  the 
final  action  of  the  council  imposing  the  tax. 
Mandamus  will  lie  to  compel  compliance 
with  the  statutes  and  the  terms  of  the  con- 
tract, but  the  taxpayer  cannot  be  made  to 
pay  the  taxes  prior  to  official  promulgation 
of  the  result  of  the  special  election.  Rela- 
tive to  removing  a  parish  seat  in  one  of 
the  parishes,  it  was  required  of  the  police 
Jury  to  proijaim  the  result  of  the  election. 
Act  No.  33  of  1888.  This  court  determined 
that  the  result  of  the  election  should  be 
officially  announced,  and  gave  its  special 
sanction  to  the  enforcement  of  that  provi- 
sion of  the  act  We  quote  from  Davis  v. 
PoUce  Jury,  42  La.  Ann.  971,  8  South.  Rep. 
475:  "It  is  evident  that  no  compilation  of 
the  votes,  as  contemplated  and  required  by 
Act  33  of  1888,  was  made.  •  *  *  No  re- 
sult was  declared  or  proclaimed  by  any 
order  or  vote  of  the  police  Jury."  State  ex 
reL  Davis  v.  Police  Jury,  43  La.  Ann.  1010, 
10  South.  Rep.  359.  The  functions  of  police 
Juries  and  city  councils  in  the  matter  of 
holding  special  elections  is  of  Importance. 
In  the  absence  of  statutory  authorization 
to  the  courts  in  determining  contests  in  mat- 
ter of  election,  recourse  is  left  to  them  in 
determining  whether  or  not  a  special  tax 
has  been  voted.  The  extent  of  the  authority 
is  interpreted  in  a  number  of  cases:   State 
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T.  Judge  of  Second  Judicial  Dist  Oourt,  13 
La.  Ann.  89;  State  ex  rel.  Woodruff  v.  Po- 
lice Juiy,  41  La.  Ann.  846,  6  South.  Rep. 
777;  State  ex  rel.  Davis  v.  Police  Jury,  43 
La.  Ann.  1009,  10  Soufli.  Rep.  359;  R^rn- 
olds,  etc.,  Const  €k>.  t.  Police  Jurr,  44  La. 
Ann.  863,  11  South.  Rep.  236.  In  tbe  case 
at  bar  these  decisions  are  referred  to  as 
supporting  plaintiff's  contention  that  this 
coui-t  is  without  authority  over  a  contested 
election,  to  determine  the  result  This  em- 
phasizes the  importance  on  the  part  of  these 
bodies  of  complying  strictly  with  the  forms 
prescribed,  and  of  their  not  treating  as 
merely  directory  the  compilation  of  the  votes 
they  should  make,  and  the  official  proclama- 
tion of  the  result 

It  may  be  asked,  what  is  the  practical  use- 
fulness of  the  ruling?  The  answer  at  once 
suggests  Itself.  It  is  a  compliance  with  the 
law's  requirements.  Moreover,  it  places  the 
seal  of  approval  on  the  different  acts  preced- 
ing the  proclamation;  keeps  a  record  of 
that  of  which  a  record  should  be  kept;  a 
memorial  of  a  levy  of  taxes,  of  the  different 
steps  taken  in  lending  aid  to  Improvements, 
of  which  a  community  should  have  a  com- 
plete and  ready  reference.  There  is  safety 
in  adhering  to  the  letter  of  the  statute,  In 
the  exercise  of  a  comprehensive  grant  of 
power,  such  as  these  conferred  upon  the 
municipalities,  in  the  imposition  of  special 
taxes  by  submitting  the  levy  to  a  special 
election.  The  conclusion  is  well  supported. 
OfBldal  promulgation  should  be  made,  and 
a  record  kept  of  the  promulgation.  The 
duty  concerns  the  corporation,  the  taxpayer, 
and  the  party  contracting. 

This  conclusion  precludes  a  review,  at  any 
length,  of  a  decision  in  pari  materia,  pro- 
nounced at  the  last  term  of  the  court  R^n- 
olds,  etc.,  Cionst  Go.  v.  Police  Jury,  44  La. 
Ann.  863,  11  Sonth.  Rep.  286.  Though  of 
no  practical  bearing,  we  will  briefly  notice 
one  of  the  points  determined  In  the  case 
to  whldi  we  gave  attention  prior  to  reach- 
ing a  conclusion  In  the  case  at  bar:  (1)  The 
exemption  of  property  of  other  taxpayers 
was  pleaded,  and  It  vras  urged  that  in  con- 
sequence the  tax  levied  was  not  equal  and 
uniform.  The  suit  was  not  brought  by  the 
taxpayers,  or  others  in  interest,  seeking  to 
have  that  exemption  recalled  and  annulled. 
It  was  the  defense  of  the  police  jury,  rep- 
resenting the  taxpayers  claiming  to  be  re- 
leased thereby  from  the  payment  of  the 
tax.  We  held  that  upon  that  ground  Ihey 
had  no  cause  of  complaint  If  A.  be  Illegally 
exempted  from  the  payment  of  his  taxes. 
It  does  not  give  B.  a  right  of  acUon  not  to 
pay  his  taxes,  however  wdl  defined  his  right 
may  be  to  have  the  exemption  annulled. 
The  Jurisprudence  of  the  supreme  court  of 
the  United  States  Is  pronounced  upon  the 
subject  The  national  banks,  for  instance, 
are  protected  by  United  States  laws  similar 
in  effect  to  artide  205  of  the  constitution 
bf  this  state,  requiring  that  the  authorities 


of  the  states,  in  taxing  them,  shall  observe 
uniformity  and  equality.  They  have  sought 
to  defend  themselves  from  the  payment  of 
taxes  claimed  by  the  authorities  of  the  states 
on  the  ground  that  the  states  had  exempted 
certain  state  banks  from  taxation,  and  there- 
by had  broken  the  uniformity  and  equality 
which  should  prevail.  In  a  number  of  cases 
it  was  determined  by  that  oourt  that  the 
exemption  could  not  be  pleaded  successfully 
to  escape  from  the  payment  of  the  tax. 
That  principle,  by  analogy,  ap^es  to  the 
case  to  which  we  refer.  With  the  Ught  be> 
fore  us,  we  reaffirm  the  authority  of  that 
dedsion,  after  having  reconsidered  the 
points  it  decides. 

For  reasons  assigned.  It  Is  ordered  and  de- 
creed that  ttie  Judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  plain' 
tiff's  suit  is  dismissed,  without  prejudice 
to  any  legal  right  it  may  have  to  take  such 
legal  proceedings,  as  the  law  may  allow,  to 
compd'the  city  council  to  promulgate  the 
Section;  plaintiff  and  appellee  to  pay  the 
costs  of  both  courts. 


(4S  La.  Aim.  itu) 

BBNNETT  v.  HER  CREDITORS  «t  al. 

(No.  1,270.) 

(Supreme  Conrt  of  Lonislana.    June  14,  1893.) 

Courts  —  Dnckbtaintt  of  Apfbllatb  JuRisnic- 

Tios—Fai.cTios— Debtor  amd  Csbditob— Bbs- 

PITB. 

A  party  who  applies  for  and  obtains 
two  orders  of  appeal  in  open  coart,  one  to  the 
circuit  court  of  appeals  and  the  other  to  the  su- 
preme conrt,  and  prosecutes  one,  wliich  is  dis- 
missed for  want  of  jurisdiction,  this  order  be- 
ing nnll  and  void,  he  can  avail  himself  of  the 
other  order  for  an  appeal,  and  prosecute  it  in 
the  court  having  jurisdiction. 

On  the  Merits. 

This  case  inTolves  only  questions  of  fact 
Decree  In  favor  of  pliUntiff,  affirming  Judzment 
homologating  the  proceedings  of  the  meewig  of 
credftors  which  granted  a  respite. 
(Sjdlabns  l9  the  OooTt) 

Appeal  from  district  conrt,  parish  of  Cald- 
well. 

Petition  by  M.  L.  Bennett  against  her 
creditors  for  a  respite.  From  a  Judgment 
granting  the  petition,  a  part  of  defendants 
appeal.    Affirmed. 

Ounby  &  Sholars,  for  appellants.  Boatner 
&  Lamkln,  for  appellee. 

McENERT,  J.  The  appellanis  obtained 
two  orders  of  appeal  In  open  court  from  the 
Judgment,  one  to  the  circuit  court  of  ap- 
peals and  the  other  to  this  court  They 
were  applied  for  and  obtained  at  the  same 
time.  The  appeal  to  the  drcoit  court  of  ap- 
peals was  prosecuted  and  dismissed  for  want 
of  Jurisdiction,  after  which  this  appeal  was 
prosecuted.  The  first  appeal  prosecuted  was 
a  nullity,  and  the  second  valid  and  legal. 
It  was  in  force,  and  could  be  prosecuted 
In  accordance  widi  the  order  granting  iti 
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Becatise  the  other  order  obtained  at  the 
same  time  for  an  appeal  was  null  and  void, 
it  could  not  affect  the  order  of  appeal  made 
retnmable  to  this  court  The  motion  to  dis- 
miss the  appeal  1«  therefore  denied. 

On  the  Merita. 

The  plaintiff  applied  for  a  respite,  and 
obtained  an  order  for  a  meetingr  of  creditors. 
The  meeting  was  held,  and  the  respite  was 
granted  by  the  creditors.  The  homologation 
of  the  proceedings  of  the  meeting  of  the 
creditors  was  opposed  by  the  several  cred- 
itors of  plaintiff,  who  appeared  at  the  meet- 
ing, and  voted  against  the  respite  being 
granted.  In  namber,  12  creditors  voted  for 
the  respite  and  7  against  it  In  amoont,  the 
mm  of  $13,02a21  was  voted  for  and  the 
snm  of  $627.89  against  it  The  opponents 
all^e  in  their  opposition— First,  that  the 
plaintiff  ia  now,  and  was  at  the  time  of 
filing  her  petition  for  respite,  hopelessly  in- 
solvent; second,  that  the  application  for  re- 
lief l8  not  made  in  good  faith,  but  for  pur- 
poses of  delay;  third,  the  schedule  of  lia- 
billtieB  does  not  correctly  show  the  condi- 
tion of  plaintiff's  affairs,  as  it  omits  the 
legal  mortgage  in  favor  of  the  minor  James 
Bennett,  and  embraces  as  creditors  those 
who  have,  no  valid  claim  against  plaintiff, 
particularly  L.  D.  McLAin.  In  case  the  res- 
pite should  be  granted,  opponents  pray  that 
plaintiff  be  required  to  furnish  security  as 
required  by  law.  The  proceedings  of  the 
meeting  of  creditors  were  homologated,  and 
the  prayer  of  opponents  denied,  except  as 
to  the  requirement  for  secority.  The  regu- 
larity of  the  proceedings  is  not  questioned. 
No  error  or  fraud  is  alleged. 

We  think  the  testimony  shows  that  the 
plaintiff  is  solvent  but  embarrassed.  L.  D. 
McLaln  swears  that  the  value  of  the  assets 
is  a  fair  one.  M.  Mecam,  clerk  of  court, 
says  that  In  1887,  1888, 1889,  and  1890  he  was 
in  the  employment  of  Mrs.  Bennett  He  is, 
so  he  swears,  familiar  with  the  parties 
whose  names  appear  on  the  schedule,  and 
he  estimates  that  50  per  cent  of  the  notes 
and  accounts  are  collectible.  O.  O.  Brldger, 
in  Ills  testimony,  says  50  per  cent,  would  be 
a  fair  collection  of  the  notes  and  accounts. 
O.  P.  TliomhUl,  an  attorney  at  law,  says 
tiiat  a  great  many  of  the  debtors  whose 
names  appear  upon  the  schedule  are  negrroes, 
and  but  few  of  them  own  real  estate.  His 
opinion  is  that  on  an  average  not  over  25 
per  cent  of  the  notes  and  accounts  could  be 
collected.  Quite  a  number  of  the  negro 
debtors,  he  says,  have  resided  on  plaintiff's 
place  at  different  times,  and  the  majority 
of  them  own  some  personal  property.  T>ai- 
Inc  the  past  18  months  he  had  seen  and 
known  very  little  of  them.  These  are  the 
only  witnesses  as  to  the  value  of  the  notes 
and  accounts.  We  think  the  preponderance 
of  testimony  la  to  the  effect  that  60  per 
cent  of  them  can  be  collected.  The  value 
of  the  real  estate  is  not  questioned.   De- 


ducting 50  per  cent  from  the  notes  and  ac- 
counts, the  assets  wlU  exceed  the  liabilities. 

We  need  not  review  the  second  ground, 
as  the  object  of  obtaining  the  respite  is  for 
dday  in  meeting  the  obligations  of  the  debt- 
or. On  the  second  ground  alleged  by  op- 
ponents the  testimony  shows  thai  L.  D. 
McLain  is  a  creditor  of  plaintiff  for  the 
amount  for  which  he  was  placed  on  the 
schedule.  James  Bennett  is  the  son  of  plain- 
tiff, a  child  14  years  of  age.  This  minor's 
mortgage,  omitted  from  the  schedule,  is  the 
recorded  abstract  of  the  amount  of  the  in- 
ventory of  the  effects  of  his  father's  sue 
cession.  There  Is  no  evidence  that  the  plain- 
tiff owes  the  minor  any  sum  of  money.  At 
an  events,  her  liability  on  said  mortgage 
is  contingent  and  It  may  be  that  on  a  set- 
tlement of  the  community  she  may  not  owe 
him  anything.  Complaint  is  also  made  that 
the  schedule  is  not  true  and  exact,  and  is 
not  sufficiently  definite.  It  is  Itemized;  the 
notes  and  accounts  are  correctly  described, 
and  so  is  the  Immovable  property.  But  the 
opponents  claim  that  "mules,  horses,  cattle, 
and  ftarmlng  Implements  atta(!hed  to  the 
plantation,  $3,106,"  is  too  Indefinite  a  de- 
scription of  the  property.  It  is  sufficiently 
identified  with  the  plantation  to  which  it 
is  attached.  The  inventoiy,  taken  all  to- 
gether, is  a  fair  exhibit  of  plaintiff's  prop- 
erty, and  is  a  substantial  compliance  with 
the  law. 

The  complaint  that  the  application  for  the 
respite  was  not  made  in  good  faith,  we 
think,  is  not  sustained  by  the  evidence.  It 
appears  that  the  plaintiff  referred  her  af- 
fairs to  her  brother  and  to  her  attorneys. 
To  avoid  the  necessity  of  a  respite,  they 
advised  a  compromise  with  the  creditors, 
the  brother,  L.  D.  McLaln,  offering  to  ad- 
vance the  money  in  case  all  the  creditors 
accepted  the  proposition.  Some  accepted 
and  some  declined  the  proposition,  and  the 
proffered  settlement  was  of  necessity  aban- 
doned. We  find  nothing  in  these  several 
offers  to  adjust  her  Indebtedness  that  im- 
pugns her  good  faith  in  her  application  for 
the  respite.   Judgment  affirmed. 

On  Blearing. 

On  the  application  for  rehearing  in  this  case 
our  attention  is  called  to  the  fact  that  we 
have  not  considered  as  applicable  to  the  case 
the  authority  referred  to  by  exponents  In 
case  of' Phillips  v.  Creditors,  36  La.  Ann. 
904,  and  have  omitted  to  notice  in  the  opin- 
i(m  the  "main  ground"  upon  which  was  based 
the  appeal. 

1.  The  case  of  Phillips  v.  Creditors  has  no 
bearing  on  the  facts  In  this  case.  The  only 
statement  of  assets  in  that  case  was:  "Mer- 
chandise, as  per  ledger  and  open  accounts, 
houses,  etc.,  $10,320."  In  the  case  referred 
to  we  said  such  a  schedule  was  equivalent 
to  no  schedule  at  all.  The  schedule  In  this 
case  presents  no  such  defects.  The  horses, 
mules,  etc.,  are  identified  with  the  planta- 
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tlon  to  which  fhey  are  attached,  and  are 
valued. 

2.  In  opp<»ents'  brief  It  Is  stated  In  refer- 
ence to  the  "main  ground"  on  which  the 
application  for  an  appeal  was  the  basis: 
"Your  honors  will  understand  that,  while  op- 
ponents did  not  base  their  opposition  on  this 
specific  ground,  yet  testimony  quoted  below 
was  received  without  objection,  and  will,  of 
course,  be  considered  by  the  court."  In  the 
application  for  a  rehearing  it  is  also  stated: 
"It  is  true  that  the  above  testimony  Is  not 
directly  responsive  to  any  allegation  in  our 
opposition,  but  it  was  received  without  ob- 
jection, and,  of  course,  will  be  considered 
by  the  court"  Not  having  been  specifically 
alleged  in  the  opposition,  and  the  evidence 
not  being  responsive  to  any  allegation  made 
by  opponents,  we  were  of  the  opinion  Omt 
this  part  of  the  opposition  urged  only  in 
the  brief  and  in  argument  was  not  seriously 
Insisted  upon  by  opp<mentB,  from  the  follow- 
ing extract  tronx  their  brief:  'To  take  ad- 
vantage of  this  act  [the  failure  of  the  depu- 
ty sheriil  on  the  persuasion  of  plaintiff  to 
seize  ten  bales  of  cotton  on  the  plantation, 
which  was  afterwards  turned  over  to  L.  D. 
McLaln,  who  had  a  privilege  on  it]  of  in- 
dulgence of  the  sheriff,  and  removing  off  the 
cotton  to  avoid  seizure,  was  an  act  of  ex- 
treme bad  faith  in  plaintiff,  but  opponents 
have  not  held  her  individually  responsible 
for  the  ungracious  act"  The  omission  was 
not  from  inadvertence,  as  we  had  fully  ex- 
amined the  record  and  the  brief  of  oppo- 
nents, and  inferred  from  the  facts  and  the 
brief  that  this  point  was  not  seriously 
pressed,  "but  that  the  plaintiff  was  relieved 
from  responsibility  individually,  and  the 
blame  attached  to  her  brother,  and  the  ex- 
planatoiy  paragraph  was  introduced  in  or^ 
der  to  excuse  her  and  criticise  him.  Oppo- 
nents say  in  their  brief:  "The  plaintiff  had 
for  quite  a  number  of  years  been  conducting 
business  as  a  public  merchant,  and  there  had 
been  nothing  In  her  career  to  indicate  that 
she  was  familiar  with  any  of  the  various 
shifts  and  devices  often  resorted  to  by  in- 
solvent debtors  to  place  thdr  property  be- 
yond the  reach  of  creditors,  or  to  give  an 
unfair  preference  to  some  of  thou.  It  was 
left  for  the  'financial  manager'  to  make,  and 
to  put  in  operatlMi  through  the  machinery 
of  the  courts,  an  equitable  remedy  Intended 
for  the  relief  of  the  embarrassed  but  honest 
and  solvent  debtor,"  etc.  Referring  to  fba 
facta  in  the  record,  it  appears  that  L.  D. 
McLain  had  furnished  the  money  and  sup- 
plies that  raised  this  cotton.  This  is  not 
contradicted.  He  had  a  pledge  and  privilege 
upon  it  The  opponents  do  not  assert  any 
privilege  upon  It  They  are  ordinary  credit- 
ors. The  proceeds  of  the  sale  of  this  cotton 
could  not  be  ratably,  as  contended  by  op- 
ponents, applied  to  the  pajrment  of  all  the 
debts.  By  granting  the  respite,  the  credit- 
ors do  not  relinquish  the  privilege  and 
pledge  they  may  have  on  particular  proper- 


ty of  Mrs.  Bennett  at  any  time  after  the  res- 
pite was  granted;  in  fact  she  was  bound, 
under  her  agreemait  to  turn  the  cotton  or 
its  proceeds  over  to  the  furnisher  of  sup- 
plies. He  had  a  right  to  the  proceeds  of 
the  sale  sufficient  to  pay  his  privilege  debt 
The  surplus  only  could  be  ratably  applied 
to  the  paymoit  of  the  other  creditors.  Op- 
ponents were  in  no  way  Injured  by  the  dis- 
position of  the  cotton.  The  evidence  does  not 
satisfy  us  that  there  was  a  surplus  after  pay- 
ing the  privileged  debt  No  complaint  is  made 
of  the  amount  for  which  the  cotton  was  sold. 
McLain's  debt  for  supplies  furnished  on  the 
crop  raised  and  gathered  amounted  to  $3,- 
000,  and  for  the  current  year  $2,250,  which 
was  placed  on  the  schedule.  We  do  not  see 
in  what  manner  opponents  have  be«i  In- 
jured, and  we  are  satisfied  that  the  plaintiff 
has  made  a  fair  exhibit  of  her  assets  and 
llabilitlea,  and  has  X>eea  guilty  of  no  fraud 
In  applying  for  relief.    Behearing  refused. 


(«  La.  Ana.  MS) 

FREIBERG  et  al,  v.  liANGFELDBR. 

(LAN6FBLDER,  Intervraer. 

No.  1.27&) 

(Supreme  Court  of  Louisiana.    June  18,  1893.) 

COUKTa  —  TTnoERTAJMTT    of  APFSLLl.Ta  JUBISDIO- 
TION— PhAOTIC*. 

L  While  we  have  recognized  the  practice. 
In  cases  of  ambiguous  Jurisdiction,  ot  taking 
appeals  at  the  same  time  from  district  courts 
to  the  circuit  courts  of  appeals  and  to  this 
court,  parties  availing  themselves  of  this  priv- 
ilege subject  themselves  to  the  risk  that,  it  the 
first  appeal  shall  not  be  determined  by  the 
court  in  which  it  is  lodged  prior  to  the  return 
of  the  second  appeal,  the  latter  necessarily 
lapses. 

2.  It  is  a  legal  impossibility  that  there  can 
be  two  appeals,  by  the  same  party,  from  the 
same  judgment,  .pending  at  the  same  time  in 
two  different  courts. 

3.  The  drcnit  court  to  which  the  first  ap- 
peal was  returned  had  exclusive  authority  to 
determine  primarily  its  jurisdiction  over  the  ap- 
peal, and  until  it  has  declined  jurisdiction,  or 
has  been  denied  jurisdiction  under  an  appeal 
to  the  supervisory  Jurisdiction  of  this  court,  the 
pendency  of  the  appeal  is  a  bar  to  the  prosecu- 
tion of  an  appeal.  Involving  the  same  subject- 
matter,  to  this  court 

4.  Appellees  who  are  held  in  the  circuit 
court  under  the  appeal  still  pending  there  can- 
not be  at  the  same  time  impleaded  in  this 
court  under  the  second  appeal. 

6.  Appeal   dismissed   without  prejudice  to 
right  of  new  appeal  in  case  the  circuit  court 
shall  decline  or  be  denied  jurisdiction. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  parish  of  Onadi- 
ita;  B.  W.  Richardson,  Judge. 

Action  hf  Isaac  Freiberg  and  others  against 
A.  Langfelder,  defendant,  and  Pauline  Lang- 
felder.  Intervener.  From  the  Judgment  ren- 
dered, plaintiffs  appeal    Appeal  dismissed. 

Ounby  &  Sholats,  tor  appellants.  Boatner 
&  Tiamkln,  for  intervener.  Stubbs  ft  Rus- 
sell, for  appellee. 

FENNER,  J.  The  several  plalntltts  in 
these  cases  having  encountered  adverse  Jndg- 
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mraits  In  the  court  below,  and  being,  as  we 
anppoee.  In  doubt  as  to  whether  the  cases 
were  within  the  appellate  jurisdiction  of  the 
circuit  court  of  appeals  or  of  this  court, 
applied  for  and  obtained  at  the  same  time 
two  orders  of  appeal,  one  to  the  circuit  coiurt, 
returnable  (Mi  the  first  Monday  of  June, 
1893,  and  .the  other  to  this  court,  on  the 
second  Monday  of  June,  1803.  A  motion  to 
dismiss,  filed  by  appellee,  brings  to  our  notice 
the  fact  (admitted  by  appellants)  that  the 
first  appeal  was  duly  lodged  in  the  circuit 
court,  and  was  pending  in  said  court  undeter- 
mined at  the  time  when,  the  appeal  was 
filed  In  this  court,  and  still  remains  undeter- 
mined. In  consideration  of  the  double  ap- 
pellate Jurisdiction  granted  to  the  supreme 
and  to  the  circuit  courts  over  district  courts, 
and  of  the  uncertainty  which  sometimes  at- 
tmds  the  determination  as  to  which  Is  the 
proper  appellate  tribunal,  we  are  disposed 
to  recognize  the  practice  which  seems  to 
preTall  In  ambiguous  cases  of  taking  at  the 
same  time  orders  of  appeal  to  both  appellate 
courts.  In  the  case  of  Bramett  t.  Ci'«ditors, 
13  Sonth.  Rep.  402,  (decided  at  this  term,) 
where  appeals  had  been  taken  both  to  the 
drcnlt  and  to  the  supreme  court,  and  whwe 
the  appeal  to  the  circuit  court  had  be«i  dis- 
missed for  want  of  Jurisdiction  before  the 
appeal  to  this  court  had  been  filed  here, 
we  declined  to  dismiss  the  latter  appeal,  say- 
ing: "The  first  appeal  prosecuted  was  a 
nullity,  and  the  second  valid  and  legaL  It 
was  In  force  and  could  be  prosecuted  in  ac- 
cordance with  the  order  granting  it.  Be- 
cause the  other  order,  obtained  at  the  same 
time,  was  null  and  void,  it  could  not  affect 
the  order  of  appeal  made  returnable  to  this 
court"  If  fbis  case  stood  in  like  position, 
we  should  putsue  the  same  course.  But  the 
case  before  us  Is  essentially  different  We 
are  confronted  with  the  fact  that  the  appeal 
taken  to  the  circuit  court  was  duly  prosecut- 
ed, and  had  been  lodged  in  that  court  before 
the  appeal  was  returned  in  this  court  and 
Is  still  i>endlng  there  undetermined.  Is  it 
possible  that  there  can  be  two  appeals,  by 
the  same  party,  from  the  same  Judgment 
poidlng,  at  the  seme  time,  in  two  different 
courts?  We  can  discover  no  warrant  of  law 
for  such  a  proposition.  It  may  be  that  the 
appeal  to  the  circuit  court  may  be  nugatory, 
as  not  within  its  Jurisdiction,  and  that  the 
drcuit  court  may  so  decide,  and  dismiss 
that  appeal,  as  it  did  hi  the  Bennett  Case. 
But  the  circuit  court  is  vested  with  unques- 
tioned and  exclusive  authwity  to  determine 
primarily  the  question  of  its  Jurisdiction  over 
the  appeal.  When  it  has  decided,  resort 
may  be  had  to  our  supervisory  Jurisdiction 
to  compel  or  forbid  it  to  entertain  Jurisdic- 
tion, but  we  have  unlveisally  declined  to 
exercise  our  snpervlsoiy  powers  until  the 
question  of  Jurisdiction  has  been  first  sub- 
mitted to  and  decided  by  the  circuit  court 
For  us  to  entertain  Jurisdiction  of  the  appeal 
to  this  court  would  be,  in  effect,  to  order  a 


dismissal  of  the  appeal  to  the  circuit  court 
in  advance  of  any  determination  by  ttiat 
court  of  Its  own  Jurisdiction,  The  two  ap- 
pellate Jurisdictions  are  exclusive  of  each 
other.  If  this  court  has  jurisdiction,  the  cir- 
cuit court  cannot  have  it— at  least  over  the 
whole  Judgment;  and  both  appeals  are  taken 
from  the  whole  Judgment  without  discrim- 
ihation.  Appellants  have  themselves  invoked 
the  appellate  Jurisdiction  of  the  circuit  court 
and  they  must  submit  to  that  Jurisdiction 
until  it  has  been  determined  in  proper  pro- 
ceedings and  by  proper  authority  that  tht 
circuit  court  has  no  Jurisdiction.  Then,  and 
not  till  then,  can  they  appeal  to  this  court 
We  cannot  in  this  case,  decide  that  the  cir- 
cuit court  has  no  Jurisdiction  of  an  appeal 
regularly  taken  and  pending  before  it,  and 
it  Is  impossible  for  us  to  entertain  this  ap- 
peal without  so  deciding.  It  is  no  doubt 
mifortunate  for  appellants  that  their  two 
appeals  thus  find  themselves  in  conflict;  but 
it  was  a  risk  that  they  asstuned  when  they 
took  the  two  appeals  that  If  the  first  ap- 
peal was  not  disposed  of  before  the  return 
day  of  the  second,  the  latter  would  necessa- 
rily lapse.  It  is  a  legal  Impossibility  that 
they  should  bring  their  second  appeal  to 
this  court  while  their  first  appeal  is  still 
pending  undetermined  in  the  circuit  court 
It  does  not  lie  in  the  mouths  of  appellants 
to  question  the  Jurisdiction  of  the  circuit 
court  which  they  have  themselves  invoked. 
Their  adversaries  may  question  it  and  If 
they  do  so  successfully  appellants  may  th^t 
Invoke  the  Jurisdiction  of  this  court;  but 
so  long  as  the  appellees  are  held  under  the 
appeal  in  the  circuit  court  they  cannot  be 
Impleaded  tn  this  court  under  an  appeal  by< 
the  same  parties  from  the  same  Judgment 
We  have  refiected  on  appellants'  dilemma 
from  every  point  of  view  without  being  able 
to  discover  any  alternative  except  to  dis- 
miss the  appeal.  In  doing  so  we  shall  reserve 
their  right  to  take  a  new  appeal  to  this  court 
In  case  the  circuit  court  shall  be  held  to  be 
without  Jurisdiction.  It  is  therefore  ordered 
that  the  appeal  be  dismissed  without  preju- 
dice to  appellants'  right  to  take  a  new  ap- 
peal to  this  court  in  case  the  pending  appeal 
to  the  circuit  court  of  appeals  shall  be  dis- 
missed for  want  of  Jurisdiction. 

On  Rehearing. 

CSounsel  for  appellants  insist  that  in  dis- 
missing plaintiffs'  appeal  our  opinion  runs 
counter  to  the  constitution  and  laws,  relying 
on  Henry  v.  Tricou,  36  La.  Ann.  520,  and 
supported  by  an  elaborate  and  extended  ar- 
gument We  wlU  premise  these  remarks  by 
stating  that  the  dicta  announced  In  Henry 
V.  Tilcou  has  beooi  called  to  our  attention 
for  the  first  time  in  this  application.  It  cer- 
tainly is  In  conflict  with  our  ruling  In  this 
case,  but  we  feel  bound  to  overrule  that 
decision.  It  is  couched  in  dogmatic  terms, 
and  supported  by  thoughtful  reasons,  and 
has  not  been  followed  by  conflrmatoiy  prece- 


Digitized  by 


Google 


406 


SOUTHERN  BEPOBTEB,  VOL.  18. 


(Fla. 


dent  With  the  utmost  desire  to  preserve 
imlfonnlty  to  the  rulings  of  this  court,  es- 
pecially upon  potots  of  practice,  a  hasty  de- 
parture from  sound  and  logical  principles 
ought  not  to  compel  us,  to  the  language  of 
Chief  Justice  Bla<^  "to  stumble  agato  every 
time  we  come  to  the  place  where  we  stum- 
bled before."  We  note  the  statement  to  the 
application  to  the  effect  that  our  opinion  is 
slightly  to  error  to  saytog  "that  the  appeal 
taken  to  the  circuit  court  had  been  lodged 
[our  Italics]  to  that  court  before  the  appeal 
was  returned  toto  this  court,"  etc.;  coun- 
sel's insistence  betog  that  the  record  shows 
that  orders  of  appeal  were  simultaneously 
granted,  and  appeal  bonds  to  this  court  and' 
the  (drcnlt  court  simultaneously  filed,  thus 
vesUng  Jurisdiction  to  each  of  said  courts 
simultaneously.  On  this  hypothesis  counsel 
say:  "Then  it  necessarily  follows  that  the 
appeal  was  lodged  to  the  supreme  court  at 
the  same  time  and  to  the  same  manner  that 
It  was  lodged  to  the  circuit  court,"  etc 
While  the  flltog  of  the  appeal  bond  certainly 
divests  the  Jurisdlertlon  of  the  court  of  first 
Instance,  and,  presumably  at  least,  vests  the 
appellate  coxurt  with  Jurisdiction,  yet  the 
appellate  court  Is  folly  vested  with  the 
power  of  determtotog  when  an  appeal  is 
properly  brought  before  it  No  other  court 
or  tribunal  is  competent  to  do  so;  and  to 
order  to  determtoe  that  question  to  this  case 
we  thinlc  we  must  examtoe  and  be  controlled 
by  the  order  of  appeaL  Looktag  toto  the 
order  of  appeal,  we  find  that  the  circuit 
court  appeal  was  made  returnable  on  the 
first  Monday  of  Jime,  1893,  while  the  appeal 
taken  to  this  court  was  made  returnable  to 
this  court  on  the  second  Monday  of  June, 
1898,  Just  a  week  later.  If  the  appellants 
pursued  the  tenor  of  this  order  of  appeal, 
and  filed  a  transcript  to  each  one  of  the 
appellate  courts  on  the  respective  return 
days.  It  is  evident  that  as  our  opinion  states, 
"the  appeal  taken  to  the  circuit  court  had 
been  lodged  to  that  court  before  the  appeal 
was  returned  toto  this  court"  The  clerk's 
todorsement  on  the  transcript  shows  same  to 
have  been  filed  on  June  13,  1893,  which  was 
the  second  day  of  the  present  term,  or  eight 
days  subsequent  to  the  return  day  of  the 
appeal  to  the  circuit  court  Appellee's  mo- 
tion to  dismiss  appeal  was  filed  to  this  court 
June  14th,  and  the  case  was  argued  and 
submitted  on  that  day.  To  this  motion  Is 
appended  the  certificate  of  the  clerk  to  the 
effect  that  the  appeal  had  been  prosecuted 
to  the  circuit  court  and  that  the  case  had 
be&i  argued  and  submitted  to  said  court  and 
was  at  the  time  under  advisement  by  the 
Judges  thereof.  It  Is  manifest  that  the  state- 
ment of  our  opinion  was  strictly  correct 
In  our  opinion  appellee's  motion  does  not  to- 
volve  a  question  of  Jurisdiction,  but  the 
question  of  the  appellants'  right  to  bring  up 
an  appeal  to  this  court  during  the  pen- 
dency of  another  appeal  to  the  drcnlt  court 
If  this  court  should  proceed  with  the  case. 


and  dedde  it  we  m\gbt  be  confronted  with 
a  different  Judgment  rendwed  by  the  circuit 
court  True  it  is  that  the  circuit  court  ml^t 
through  courtesy,  suspend  its  Judgment  so 
as  to  conform  to  our  own;  but  there  is  no  as- 
surance .of  that  course  being  pursued,  nor 
could  tills  court  expect  the  circuit  court  so 
to  do.  But  this  is  an  argumen:t  ab  Inoon- 
venlenti.  The  proposition  of  appellants' 
counsel  tovolves  the  philosophical  Impoasl- 
blUty  of  two  bodies  occupying  the  same 
place  at  the  same  time.  There  cannot  be 
such  a  tiling  as  a  suit  betog  to  two  courts  at 
one  and  the  same  time.  This  the  appd- 
lants  have  attempted  to  do;  and  we  simply 
decltoe  to  take  cognizance  of  the  appeal  they 
have  lodged  to  this  court  stoce  their  appeal 
to  the  same  case  was  lodged  to  the  circuit 
court  We  have  gone  very  fir— possibly  too 
far— to  permitting  such  radically  toconsls- 
tent  pleadtog  as  the  taking  of  two  self-con- 
tradictory orders  of  appeal  from  ihe  same 
Judgment  to  two  different  courts  at  the 
same  time.  No  express  provision  <>t  law 
sanctions  such  a  practice,  and  we  have  given 
it  our  approval  only  to  relieve  parties  from 
the  responsibility  of  deciding  in  advance 
doubtful  questions  of  Jurisdiction,  and  to 
relieve  them  from  tiie  unfortunate  conse- 
quences resulttag,  to  case  the  order  of  ap- 
peal first  returned  and  presented  for  actloa 
should  be  annulled  for  want  of  Jurisdiction. 
In  that  case  the  second  order  of  appeal 
would  remato  to  force,  and  might  be  prose- 
cuted, without  encountering  any  conflict  of 
Jurisdiction.  But  to  claim  that  a  party  who 
has  lodged  and  is  actually  prosecuting  an  apr 
peal  to  the  circuit  court,  can  afterwards, 
and  while  that  appeal  is  still  pending,  re- 
turn into  this  court  another  appeal  Identical 
to  every  respect  is  to  demand  wliat  we 
characterize  as  a  "legal  Impossibility,"  and 
we  cannot  demonstrate  this  more  completely 
than  was  done  to  our  original  opinion. 
Rehearing  refused. 


(U  FU.  iS3) 

BDRNBYt.  STATB. 

(Supreme  Court  of  Florida.    Jaly  10,   1803.) 

C]uiiiSA.i>  Law— Preskkcs  or  Acccsxd— Fbb- 

81'HPTIOKS. 

Where  it  afiirmatirely  appears  that  the 
defendant  in  a  criminal  case  was  personally 
nresRnt  in  court  at  the  beginning  of  his  trial, 
that  was  begun  and  finished  on  the  same  day 
withont  interruption  by  recess  or  otherwise, 
the  Dreanmption  is  that  he  continued  to  be 
so  nresent  no  to  and  until  tlie  rendition  of  the 
verdict,  even  thouKti  the  record  Is  silent  as  to 
whether  he  was  so  present  at  the  rendering  of 
the  verdict  or  not. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Leon  ootmty;  J(An 
W.  Malooe,  Judge. 

Henry  Bumey  was  convicted  6t  recdvlng 
proper^  knowing  the  same  to  have  beat 
stolen,  and  brtogs  error.    Affirmed. 

Stephen  C.  Miller,  for  platotiff  to  error. 
William  B.  Lamar,  Atty;  Gem,  for  the  State. 
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TATLOB,  J.  The  plalntlfl  In  error  was  ln>  | 
dieted,  tried,  and  conrlcted  at  the  spring 
term,  1893,  of  the  circuit  court  for  Leon  coun- 
ty <rf  the  charge  of  buying  and  receiving 
st(den  property,  knowing  the  same  to  have 
been  stolen.  He  brings  the  case  here  by 
writ  of  error,  and  assigns  the  following  as 
error:  (1)  The  yerdict  was  not  found,  pre- 
sented, or  filed  In  accordance  with  law;  (2) 
the  record  falls  to  show  that  this  defendant 
was  presoit  at  the  time  of  the  rendition  of 
the  verdict  The  only  possible  liTegularity 
in  the  verdict,  as  the  same  Is  copied  Into 
the  record  before  us,  Is  that  it  is  not  signed 
by  any  one  as  foreman  of  the  Jury.  This  de- 
fect, tf  any,  is  shown,  however,  by  an  agree- 
nient  of  the  attorney  general  and  the  counsel 
for  the  plalntlfl  in  error,  filed  here,  to  be  a 
clerical  omission  In  making  up  the  record, 
in  which  it  Is  shown  and  admitted  that  the 
verdict  rendered  was  In  fact  signed  by  one 
of  the  jurors  as  foreman  of  the  Jury.  This 
cures  the  only  objection  that  can  apparently 
be  urged  to  the  verdict,  or  to  the  manner  of 
its  rendition  and  presentation  in  court. 

Aa  to  the  second  assignment  of  error,  It 
appears  from  the  record  that  the  trial  of  the 
defendant  was  begun  and  finished  on  the 
same  day  without  any  interruption  t^  recess 
or  otherwise;  and  the  record  shovre  afflrma- 
tlvely  that  the  defendant  was  personally 
present  in  court  at  the  commencement  of  the 
trial,  was  arraigned  and  pleaded  not  guilty; 
and,  while  the  record  does  not  give  expres- 
sion to  the  fact  that  he  was  thus  personally 
present  at  the  rendition  by  the  Jury  of  their 
verdict,  yet  the  presumption,  under  the  cir- 
cumstances as  disclosed  by  the  record,  is 
that,  bdng  personally  present  at  the  begin- 
ning  (tf  the  trial,  whidi  by  the  record  is 
shown  to  have  proceeded  without  Interrup- 
tion up  to  the  rendition  of  the  verdict,  he 
continued  to  be  and  was  present  during  the 
whole  0*  such  triaL  Lovett  v.  State,  29  Fla. 
356,  11  South.  Rep.  172. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


(3S  Fu.  no 

BENNBR  et  si.  v.  STBEET  et  al. 
(Siqweme  Court  of  Florida.    June  19,   ISSS.) 

Pastttiok  —  Dsoiisa  pro  CoKrgsso  Neobssabt— 

Publication  for  Abse^it  Ubpexdastb. 

1.  In  proceedings  for  the  partition  of  land, 
no  decree  of  partition  should  bo  made  until 
an  the  defendants  to  the  bill  have  answered, 
or  until  a  decree  pro  coufesso  has  been  regular- 
ly entered  against  all  those  who  fail  to  answer. 
Street  v.  Benner,  20  Fla.  700,  cited  and  ap- 
proved. 

2.' An  order  for  publication  requiring  ab- 
sent'defendants  to  appear  and  answer  cannot 
projperly  be  issued  untij  after  the  bill  or  petition 
is  filed  that  such  absent  defendants  are  by  such 
order  required  to  appear  to  and  answer. 

3.  Under  our  statute  regulating  the  pro- 
ceedings for  the  partition  of  lands,  no  order  for 
publication  requiring  absent  defendants  to  ap- 
pear and  answer  can  properly  be  issued  or 
(ranted  until  after  the  petition  or  bill  for  par- 
tition has  been  filed;  and,  by  the  provisions 


of  the  statute.  It  Is  necessary  that  such  ord<!r 
for  publication  should  be  based  upon  the  sworn 
statements  contained  in  such  bill  or  petition  as 
to  the  nonresidence  of  such  absent  defendants. 
(Syllabus  by  the  Court) 

Appeal  firom  circuit  court,  Volusia  county; 
John  D.  Broome,  Judge. 

Bill  by  Thaddeus  Street  and  others  against 
Maiy  S.  Benner  and  others  for  partition. 
From  the  decrees  entered,  Benner  and  oth- 
ers appeaL    Reversed. 

J.  R.  Parrott  and  Hamlin  &  Stewart,  for 
appellants.    Cooper  &  Cooper,  for  appellees. 

TAYLOR,  J.  This  cause  has  been  passed 
upon  by  this  court  on  a  former  occasion, 
(Street  v.  Benner,  20  Fla.  700,)  where  a  com- 
plete statement  of  the  case  will  be  found. 
Upon  such  former  appeal  it  was  distinctly 
held  that,  under  the  provisions  of  our  stat- 
ute regulating  the  proceedings  for  partition 
of  lands,  no  decree  of  partition  should  be 
made  imtU  the  defendants  shall  have  an- 
swered, or  until  a  decree  pro  coufesso  is  en- 
tered as  to  those  who  have  been  summoned 
by  subpoena  or  by  publication;  and  the  de- 
cree of  partition  rendered  in  the  cause  prior 
to  such  former  appeal  was  reversed  by  this 
court,  upon  the  ground,  among  other  rea- 
sons, that  no  decree  pro  coufesso  had  been 
entered  against  various  defendants  to  the 
bill  for  whom  publication  had  been  made 
prior  to  the  rendition  of  such  decree  of  par- 
tition. 

In  the  record  now  before  us,  upon  this 
second  appeal,  we  find  that  the  following 
named  parties,  Mary  J.  Rand,  Sarah  O. 
Rand,  L.  Pierce,  M.  Jacques,  Thomas  Addis 
Emmet,  John  B.  Thorp,  Alexander  R.  Thorp, 
Edward  P.  Abbe,  James  S.  Robbison,  Chris- 
tian S.  Delevan,  William  W.  Crapo,  and 
James  P.  Swain,  are  parties  defendant  to 
the  bill,  and  are  therein  alleged  to  have  im- 
divlded  interests  In  the  lands  sought  to  be 
partitioned,  and  they  are  alleged  in  the  bill 
to  be  nonresidents  of  this  state.  Some  evi- 
dence is  in  the  record  of  the  publication  of 
a  notice  to  them  to  appear  and  answer  the 
bill,  but  there  Is  nothing  In  the  record  now 
before  us  to  show  that  any  of  them  have  ever 
appeared  or  answered,  or  otherwise  pleaded 
to  the  bill,  and  no  decree  pro  coufesso  appears 
ever  to  have  been  entered  or  taken  against 
them  or  any  of  them.  Notwithstanding  this 
and  the  former  decision  of  this  court  in  the 
case,  the  decree  of  partition  now  appealed 
iirom  has  been  made,  commissioners  for  par- 
tition have  been  appointed,  who  have  re- 
ported that  the  lands  cannot  be  divided  in 
severalty  without  detriment  to  the  interests 
of  the  parties  concerned,  and  another  de- 
cree has  been,  made  ordering  a  sale  of  the 
lands  for  division.  From  these  decrees  this 
second  appeal  has  been  taken. 

We  are  In  perfect  accord  with  the  former 
decision  of  this  court  In  the  case  as  to  the 
necessity  for  a  decree  pro  coufesso  against 
nonanswering   defmdants,   who   have  'been 
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served  either  personally  or  by  pabllcatlon, 
before  the  court  is  authorized  to  proceed 
ex  parte  to  a  partition,  or.  to  the  taking  of 
any  other  material  step  in  the  cause.  In 
reference  to  these  absent  and  nonappearing 
defendants  to  the  blU,  there  Is  another  ir^ 
regularity  presented  In  the  record  as  to  the> 
Issuance  of  the  notice  for  publication  calling 
upon  them  to  appear  and  answer,  that  is 
too  glaringly  at  variance  with  all  the  estab- 
lished rules  of  equity  practice,  and  with  our 
statute  regulating  partition,  to  permit  of 
our  passing  over  It  in  silence  when  called 
upon  to  review  a  decree  making  disposition 
of  lands  in  wbl(di  these  parties  are  alleged  to 
be  interested.  The  notice,  as  published,  call- 
ing upon  them  to  appear  and  answer,  was 
issued  and  signed  by  the  Judge  on  July  2, 
1877,  and  the  bill  that  such  notice  required 
them  to  answer  was  not  filed  tmtil  the  14th 
of  July,  1877.  This  notice,  as  published, 
too,  does  not  seem  from  the  record  to  have 
been  predicated  upon  either  a  bill  filed  or 
upon  any  aflldavit  showing  the  nonresidence 
of  the  defendants,  but,  as  the  published 
notice  itself  recites,  was  issued  "on  motion" 
of  the  complainants'  solicitors. 

Sections  2  and  3  (p.  802,  McClel.  Dig.)  of 
the  statute  under  which  this  proceeding  was 
Instituted  expressly  provide  that  the  bUl 
or  petition  shall  be  sworn  to,  and  that  In 
case  any  of  the  defendants  are  therein  stated 
to  be  nonresidents,  etc.,  the  Judge  shall 
make  an  order  requiring  them  to  appear, 
etc.,  which  order  shall  be  published,  etc. 
Neither  floes  this  statute,  or  any  other  rule 
of  practice  that  we  have  knowledge  of,  con- 
template that  parties  who  are  in  future  to 
become  defendants  to  a  bill  in  equity  can 
be  required,  through  the  medium  of  publica- 
tion, to  appear  to  and  answer  a  bill  not  yet 
filed.  It  follows  from  what  baa  been  said 
that  the  decrees  appealed  from  must  be,  and 
are  hereby,  reversed,  and  the  cause  remanded 
for  such  further  proceedings  aa  shall  be 
proper  In  the  premises. 

(101  Ata.  14») 

BIRMINaHAM    MINBRAL   R.    CO.   ▼. 

JACOB& 

(Snpreme  Court  of  AlabHma.    May  18,  1893.) 

NsauoBiroB — Collision  at  Rulroas  Crossmos 

— FBBBUUFTIONS— IltSTBUOTIONS. 

1.  In  an  action  against  a  railroad  company 
for  the  wrongful  death  of  plaintiff's  intestate, 
it  appeared  uat  deceased  was  an  engineer  in 
the  employ  of  the  E.  Dummy  Ry.  Co.,  whose 
tracks  crossed  defendant's  tracks  at  right  an- 
gles; that  a  freight  train  on  another  track 
shut  out  the  view  of  the  crossing  from  the  E. 
Dummy  and  defendant's  road;  that  as  de- 
ceased's train  approached  the  crossing  a  freight 
train  on  defoidant's  road,  which  had  stopped 
about  800  feet  from  the  crossing,  backed  to  the 
crossing,  where  it  collided  with  deceased's  train, 
killing  deceased.  There  was  no  evidence  that 
decesised  saw  defendant's  train,  further  than 
that  bis  engine  was  found  reversed.  T^e  con- 
doctor  and  several  iMissengers  on  the  dummy 
train  swore  that  they  saw  defendant's  train 
whan  backing  towards  the  crossing.    God*,  f 


1145,  provides  that,  when  the  tracks  of  two 
railroads  cross  each  other,  trains  must  come  to 
a  full  stop  within  100  feet  of  such  crossing; 
the  train  on  the  older  road,  having  the  right 
of  way,  being  entitled  to  cross  first  BeU  that, 
without  other  evidence,  it  would  be  presumed 
that  the  Injury  was  caused  bjr  defendant's  neg- 
lisence  in  not  stopping  its  train  within  100  feet 
of  the  crossing,  as  required  by  law. 

2.  Deceased,  being  an  engineer  on  the  old- 
er road,  had  a  right  to  presume  that  those  in 
charge  of  defendant's  train  would  perform 
every  act  Imposed  by  law,  but  he  could  not 
entertain  such  a  presumption  in  the  face  of 
facts  reasonably  indicating  that  they  would 
not  perform  such  acts. 

3.  The  questions  of  defendant's  negligence 
and  deceased's  contributory  negligence  were  fot 
the  Jury. 

4.  It  was  not  error  to  refuse  an  instme- 
tlon  that  if  the  Jury  found  for  plaintiff  they 
might  look,  in  assessing  the  damages,  to  the 
fact  that  at  the  time  of  the  accident  the  law 
was  unsettled  as  to  whether  the  B.  Dummy 
road  was  a  railroad,  within  the  meaning  of  th« 
statute  requiring  the  stoppage  of  trains  within 
100  feet  of  a  crossing,  since  such  an  instruc- 
tion made  defendant  s  ignorance  of  the  law 
an  excuse  for  its  violation. 

6.  An  instruction  that  "yon  cannot  find 
from  the  evidence  that  the  engineer  in  diarge 
of  the  engine  propelling  defendant's  freight 
train  was  guilty  of  negligence"  was  properly 
refused,  since,  if  the  engineer  was  not  negligent, 
others  of  defendant's  employes,  on  whom  rested 
duties,  might  have  been,  and,  besides  the  ques- 
tion of  his  negligence  was  for  the  jury. 

6.  An  instruction  that  an  engineer  in  charge 
of  a  passenger  train  should  exercUe  more  care 
than  an  engineer  of  a  freight  train  was  prop- 
erly refused,  since  It  was  calculated  to  mis- 
lead the  Jury,  and,  if  ever  true,  had  no  appli- 
cation to  the  case  at  bar. 

7.  An  instruction  that  if,  at  the  time  de 
fendant  failed  to  stop  Its  train,  It  did  not  know, 
and  bad  no  reason  to  tielleve.  that  the  dummy 
train  was  about  to  cross  defendant's  track, 
then  such  failure  to  stop  was  not  negligence, 
was  properly  refused,  since  it  ignored  the  posi- 
tive requirement  of  the  statute. 

8.  An  Instruction  that  the  only  negligence 
for  which  the  plaintiff  conld  recover  was  the 
negligence  of  the  conductor,  in  not  stopping 
defendant's  train  before  readilng  the  crossing, 
was  properly  refused,  since  it  was  calculated 
to  mislead  the  Jury,  and  took  from  them  the 
consideration  of  the  negligence  of  defendant's 
other  employes. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty;  James  B.  Head,  Judge. 

Action  by  Hannnh  Jacobs,  as  administra- 
trix of  Peter  Jacobs,  against  the  Birming- 
ham Mineral  Railroad  Company,  for  the 
wrongful  death  of  plaintiff's  intestate. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Among  the  written  charges  requested  by 
the  defendant,  and  to  the  refusal  to  give 
each  of  which  the  defendant  separately  ex- 
cepted, were  the  following:  (5)  "If  yon  be- 
lieve the  evidence,  the  defendant's  train  was 
approaching  the  dummy  track,  in  plalQ  view 
of  the  first  railroad  crossing  reached  by 
the  dummy  train,  when  the  dummy  engine 
was  on  such  crossing."  (6)  'If  yon  believe 
the  evidence^  the  defendant's  train  was  ap- 
proaching tbB  dummy  track,  in  plain  view 
of  the  first  railroad  crossing  reached  by 
the  dummy  train,  when  the  dummy  engine 
was  on  such  crossing;  and  there  Is  no  evl- 
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dence  tending  to  show  that  defendant's  train 
at  such  time,  and  from  such  place,  was  hid 
by  the  banks  of  any  cut  or  other  obstruc- 
tion." (7)  "If  you  believe  the  evidence, 
there  was  nothing  to  prevent  the  plaintifiTs 
Intestate  from  seeing  the  defendant's  ap- 
proaching train  when  the  dummy  engine 
was  on  the  railroad  crossing  first  reached 
by  it"  (8)  "If  the  jury  find  for  the  plain- 
tiff, in  assessing  the  damages  as  a  punish- 
ment to  defendant,  they  may  look  to  the 
fact  that  at  the  time  of  the  alleged  injury 
the  law  waa  In  some  doubt  as  to  whether 
the  Bnaley  Dummy  road  wajs  a  railroad, 
witbin  the  meaning  of  the  statute  re<iulr- 
Ing  the  stoppage  of  trains  within  one  hmi- 
dred  feet  of  the  crossing  of  a  railroad." 
..(12)  "You  cannot  find  from  the  evidence 
that  the  engineer  in  charge  of  the  engine 
propelling  the  defendant's  freight  train  was 
goOty  of  negligence."  (16)  "I  charge  you, 
gentlemen  of  the  Jury,  that  an  engineer  In 
charge  of  an  engine  propelling  a  passenger 
train  should  exercise  more  care  than  an  en- 
gineer in  charge  of  an  engine  propelling  a 
fright  traiiL"  (18)  "I  charge  you,  gentle- 
men of  the  Jury,  that  it  you  shall  believe 
from  the  evidence  that  the  defendant's  serv- 
ants managing  and  controlling  defendant's 
train  failed  to  stop  defendant's  train  within 
one  hundred  feet  of  the  crossing  of  the 
dummy  track,  and  it  you  shall  further  be- 
lieve from  the  evidence  that,  at  the  time  de- 
foidant's  said  servants  failed  to  stop  said 
train,  they  did  not  know,  and  had  no  good 
reason  to  believe,  that  the  dummy  train 
was  about  to  cross  defendant's  track,  then 
the  failure  to  make  such  a  stop  would  not 
be  negligence  on  the  part  of  defendant's  em- 
ployes." (20)  "It  was  the  duty  of  the  plain- 
tiff's Intestate  to  know  that  the  way  acro^ 
defendant's  track  was  <dear,  or  to  look  up 
4nd  down  defendant's  track  to  see  if  a  train 
was  approaching  thereon  before  he  attempt- 
ed to  cross  the  same  with  his  dummy  engine 
and  train;  and  if  the  Jury  believe  from  the 
evidence  that,  by  looldng  up  and  down  de- 
fendant's track,  he  could  have  seen  the  ap- 
proach of  defendant's  train  in  time  to  have 
avoided  the  Injury,  then  you  must  find  for 
Oie  defendant"  (21)  "If  the  Jury  believe 
from  the  evidence  that  plaintifTs  intestate 
could  have  seen  defendant's  train  approach- 
ing the  crossing  In  time  to  hare  avoided 
the  injury  by  looking,  and  that  he  omitted 
to  look,  or,  looking,  s^w  defendant's  train 
approaiibing  the  crossing,  and  near  thereto, 
and  he  imdertook  to  cross  his  dummy  en- 
gine across  in  front  of  such  approaching 
train  of  defendant  he  was  gnUty  of  such 
negligence  as  will  preclude  a  recovery  in 
this  action."  (22)  "Although  the  Jury  may 
believe  from  the  evidence  that  the  servants 
and  agents  of  defendant  neglected  to  use 
due  care  and  diligence  to  avoid  the  colli- 
sion, this  did  not  relieve  the  plaintifTs  in- 
testate from  the  necessity  of  taking  due 
core  and  precaatioa  for  his  safely.    Before 


attempting  to  cross  the  railroad  track  of 
defendant  with  his  dummy  engine  and  train, 
plaintiff's  intestate  was  bound  to  use  his 
senses,  to  look  and  to  listen  for  an  ap- 
proaching train  on  defendant's  track,  in  or- 
der to  avoid  a  collision,  in  this  case.  If 
he  omitted  to  use  his  senses  of  sight  and 
hearing,  and  propelled  his  dummy  engine 
thoughtlessly  on  the  track  of  defendant's 
railroad,  or  if,  using  them,  he  saw  or  heard 
the  approaching  train  of  defendant  on  the 
track,  and,  instead  of  waiting  for  it  to  pass, 
he  undertook  to  cross  the  track  of  defend- 
ant's railroad  with  his  dummy  engine 
and  train  in  front  of  defendant's  approach- 
ing train,  and  was  injured  thereby,  he  so 
far  contributed  to  the  Injury  complained 
of  in  this  complaint  as  to  deprive  the 
plaintiff  of  any  right  of  recovery."  (23) 
"The  only  negligence  for  whldi  the  platntlfl 
can  recover,  under  the  evidence  in  this  case, 
is  the  negligence  of  the  conductor,  in  not 
stopping  defendant's  frelgnt  train  before 
crossing  the  dummy  track,  if  the  Jury  be- 
lieve from  the  evldoice  that  said  freight 
train  did  not  stop  for  such  crossing."  (27) 
"The  court  charges  the  jury  tnat  an  engi- 
neer puUlng  a  passenger  train,  with  passen- 
gers aboard  his  train,  who  sees  a  freight 
train  approaching  the  crossing  of  his  rail- 
road and  another  railroad,  and  said  freight 
train,  when  so  seen,  is  near  enough  to  col- 
lide with  the  passenger  ■  train,  unless  such 
freight  train  should  be  brought  to  a  stop, 
provided  the  passenger  train  should  proceed 
to  cross  in  front  of  the  approaching  freight 
the  said  passenger  titiin  should  not  attempt 
to  cross  before  such  approaching  freight 
train;  and  if  the  engineer  of  suc^  passen- 
ger train  should  so  attempt  to  cawss,  and 
should  be  injured  and  killed  thereby,  then  I 
charge  you  that  in  such  case  there  could 
be  no  recovery  by  the  administrator  of  such 
engineer,  unless  the  injury  was  Inflicted  will- 
fully, wantonly,  or  recklessly."  (29)  "I 
chmge  you,  gentlemen  of  the  Jury,  that  if 
the  plaintiff's  Intestate  comu  have  discovered 
the  approach  of  defendant's  train  by  the 
exercise  of  ordinary  care,  suc^  as  an  ordi- 
narily prudent  man  would  have  exercised 
under  like  circumstances,  in  time  to  have 
avoided  the  alleged  injury,  you  must  find 
for  the  defendant"  (30)  "It  was  the  duty 
of  plaintiff's  intestate  to  Iiave  kept  a  vigi- 
lant lookout  for  an  approaching  train  on  de- 
fendant's tracsk;  and  if  the  jury  believe 
from  the  evidence  that  plaintifTs  intestate 
could  have  seen  the  approach  of  defend- 
ant's train  by  the  exercise  of  ordinary  care 
and  diligence,  such  as  an  ordinarily  pru- 
dent man  would  have  exercised  under  like 
circumstances,  in  time  to  have  avoided  the 
Injury,  they  must  find  for  the  defendant" 
(31)  "If  the  Jury  believe  from  the  evidence 
that  the  plaintiff's  intestate  could  have  seen 
the  approach  of  defendant's  train,  by  look- 
ing, In  time  to  liave  avoided  the  injury, 
and  that  he  failed  to  looli;  or,  looking,  saw 
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the  train  approaching,  and  he  undertook  to 
pass  over  In  front  of  defendant's  train,  they 
must  find  for  the  defendant"  (32)  "If  the 
Jury  believe  from  the  eyidence  In  this  case 
that  plalntUTs  Intestate  could  have  discov- 
ered the  approach  of  defendant's  train,  by 
the  exercise  of  ordinary  care,  such  as  an  or- 
dinarily prudent  man  would  have  exercised 
under  like  circumstances,  in  time  to  have 
avoided  the  alleged  injury,  they  must  find 
for  the  defendant."  (33)  "If  the  juiy  be- 
lieve from  the  evidence  that  plaintiff's  In- 
testate could  have  seen  the  approach  of  de- 
fendant's train,  by  looking,  in  time  to  have 
avoided  the  injury,  and  tliat  he  failed  to 
look,  or,  looking,  saw  the  train  approaching, 
and  he  undertook  to  pass  over  in  front  of  the 
defendant's  train,  they  must  find  for  the  de- 
fendant" (38)  "If  the  Jury  beUeve  from  the 
evidence  that  plaintiff's  intestate  could  have 
seen  defendant's  train  approactiing  the' 
crossing  In  time  to  have  avoided  the  Injury, 
by  looking,  and  that  he  omitted  to  look,  or, 
looldng,  saw  defendant's  train  approaching 
the  crossing,  and  near  theceto,  and  he  un- 
dertook to  cross  his  dummy  engine  across 
in  front  of  such  approaching  train  of  de- 
fendant he  was  guilty  of  such  negligence 
as  will  preclude  a  recovery  in  this  action." 
(39)  "It  was  the  duty  of  plaintiff's  Intestate 
to  have  kept  a  vigilant  lookout  for  an  ap- 
proaching train  on  defendant's  track;  and  If 
the  Jmy  believe  ,  from  the  evidence  that 
plaintiff's  Intestate  could  have  seen  the  ap- 
proach of  defendant's  train,  by  the  exercise 
of  ordinary  care  and  dUlgence,  such  as  an 
ordinarily  prudent  man  would  have  exer- 
cised under  like  drcumstances,  in  time  to 
have  avoided  the  alleged  Injury,  they  must 
find  for  the  defendant"  (40)  "It  was  the 
duty  of  plaintiff's  intestate  to  know  that  the 
way  across  defendant's  track  was  dear,  or 
to  look  up  and  down  defendant's  track  to 
see  if  a  train  was  approaching  thereon,  be- 
fore he  attempted  to  cross  the  same  with 
his  dummy  engine  and  train;  and  if  tlie 
Jury  believe  from  the  evidence  that,  by  look- 
ing up  and  down  defendant's  track,  he  could 
have  seen  the  approach  of  defendant's  train 
In  time  to  have  avoided  the  injury,  then 
you  must  find  for  the  defendant" 

Hewitt  Walker  &  Porter,  for  appelant 
Bowman  &  Harsh,  for  appellee. 

HABALSON,  J.  In  this  case,  on  a  former 
appeal,  (92  Ala.  187,  9  Soutb.  Rep.  320,)  It 
was  held,  under  the  same  state  of  facts,  that 
the  testimony  did  not  tend  to  show  that  the 
collision  was  willfully  caused  by  defendant's 
servants,  but  that  the  trend  of  the  whole 
testimony  repelled  such  on  inference.  It 
was  also  held  that  the  second  count  did  not 
charge  wlUful  negligence.  Since  that  time, 
another  (the  third)  count  has  been  filed, 
which  charges  no  more  than  mere  negligence 
against  the  defendant  The  pleas  were,  not 
guilty,  and  contributory  negligence  on  the 


part  of  the  plaintiff's  intestate.  The  fact 
that  the  defendant's  train  was  not  stopped, 
in  compliance  with  the  statute,  within  100 
feet  of  the  railroad  crossing,  and  was  ran  in 
the  manner  and  at  the  rate  of  speed  charged 
In  the  third  count  is  negligence  for  whidi 
the  railroad  company  is  liable.  The  proof 
tends  to  establish  the  truth  of  this  count, 
and  the  case  has  been  tried,  mainly.  If  not 
altogether,  on  the  plea  of  contributory  negli- 
gence. The  statute  regulating  the  duties  of 
railroads  when  tracks  cross  each  other  is: 
"When  the  tracks  of  two  railroads  cross  each 
other,  engineers  and  conductors  must  canse 
the  trains  of  which  they  are  in  charge  to 
come  to  a  full  atop  within  a  hundred  feet  of 
such  crossing,  and  not  proceed  until  they 
know  the  way  to  be  dear;  the  train  on  th^ 
older  railroad,  having  the  right  of  way,  be- 
ing entitled  to  cross  first"  Oode,  {  1146. 
The  defendant's  railroad  and  the  Georgia 
Pacific  track  ran  parallel,  and  66  feet  apart, 
at  this  crossing,  intersected  by  the  Enaley 
Dummy  Railway;  and  the  Kansas  CSty, 
Memphis  &  Birmingham  Railway  ran  diag- 
onally across  both  these  tracks,  325  feet  from 
the  crossing  of  the  defendant  and  Enaley 
Railway  tracks,  forming,  with  the  Georgia 
Pacific  and  Kansas  City,  Memphis  &  Bir- 
mingham Rauway  and  the  Knsley  Railway, 
an  area  in  the  shape  of  a  triangle,  with-  the 
defendant's  railroad  running  across  the  open 
end  of  the  trlan^e,  56  feet  from,  and  paral- 
lel, as  above  stated,  to,  the  first-named  rail- 
road. This  area,  as  the  evidence  tended  to 
show,  was  open,  with  nothing  to  obstruct  the 
view,  except  a  few  scattering  pine  trees.  Ic 
is  320  or  325  feet  from  the  crossing,  soath, 
to  the  Kansas  Gily,  Memphis  &  Birmingham 
Railway,  where  it  crosses  the  defoidant's 
track;  and,  commencing  a  few  feet  south  of 
the  Kansas  City,  Memphis  &  Blrmlngliam 
road,  there  runs  a  cut  from  5  to  7^  feet 
deep.  The  evidence  shows  that,  at  the  time 
the  Ensley  dummy  approached  the  GeoiKla 
Pacific  road,  there  was  a  freight  train  on  the 
latter  road,  completely  bloddng  It  up,  and 
obscuring  the  sight  of  the  crossing  below, 
and  the  triangular  area  formed  by  aaid 
railroads,  described  above,  At  that  time  the 
defendant's  freight  train,  composed  of  14 
cars,  including  the  caboose,  had  stopped  865 
feet  from  the  Ensley  crossing,  and  beyond 
the  Kansas  City,  Memphis  &  Birmingham 
road,  v^th  its  rear  end,  at  which  there  was  a 
caboose  car,  towards  the  crossing,  where  the 
acddent  happened.  It  used  the  signal  beU. 
as  the  evidence  tends  to  show,  and  backed 
towards  the  crossing;  having  attained  a 
speed  of  from  4  to  12  miles  an  hour,  aa  vari- 
ously stated  by  different  witnesses,  at  the 
time  It  reached  the  crossing.  Just  at  that 
momoit  the  Ensley  dummy  engine  had 
readied,  and  was  upon,  the  crossing;  and  its 
engine  and  the  caboose  of  defendant's  train 
collided,  killing  the  engineer  of  the  Enaley 
dummy,  the  plaintiff's  intestate.  The  evi- 
dence te^da  to  show  that  the  train  erf  the  dft- 
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-fendant,  from  the  time  it  commenced  to 
back  towards  the  crossing,  and  mitll  the  col- 
lision occuired,  never  halted.  It  was  argued 
that  the  train  on  the  Georgia  Pacific,  at  the 
time  the  dummy  engine  approached  and 
stopped  within  10  or  15  feet  of  it,  and  the 
deep  cat  above  referred  to,  in  which  the  de- 
fendant's train  had  stopped,  shut  out  the 
sight  of  the  defendant's  train  from  the  dum- 
my engine,  and  vice  versa,  so  tbat  their  re- 
spective engineers  and  servants  did  not  see 
each  other;  thereby  causing  them  to  be  im- 
mlndfol,  each,  of  the  approach  of  the  other. 
We  have  no  evidence  whether  the  engineer 
on  the  dummy  saw  the  defendant's  approach- 
tag  train  or  not,  further  than  that  bis  engine 
was  afterwards  found  to  be  reversed;  and 
other  persons  on  the  dummy  cars,  as  wit- 
nesses, swear  they  saw  the  defendant's  ap- 
proaching train,  and  the  passengers  got  ofF  in 
consequence.  ^Che  CMiductor  on  the  dummy 
swears  he  saw  the  approach  of  the  other 
train  when  it  was  75  feet  from  the  crossing. 

1.  The  plaintiff's  intestate  had  a  right  to 
r^  niton  the  performance,  by  those  on  the 
defendant's  train,  in  charge  of  It,  of  every 
.ict  Imposed  by  law  on  them,  when  approach- 
ing the  crossing.  The  presumption  was  that 
they  should  stop  within  100  feet  of  the 
crossing,  as  the  statute  required  them  to  da 
It  cannot  be  Imputed  as  negligence  to  him 
that  be  did  not  anticipate  culpable  negli- 
gence on  the  part  of  the  employes  of  defend- 
ant One  in  the  position  of  this  engineer, 
called  upon  to  ezerdse  care  to  avoid  danger 
from  the  acts  of  others,  might,  In  regulating 
his  own  conduct,  have  regard  to  the  prob- 
able or  apprehended  conduct  of  such  other 
peraons,  and  to  the  presumption  that  they 
woold  act  with  reasonable  caution,  and  not 
with  culpable  negligence;  and  It  has  been 
held  that  one  approaching  a  railroad  cross- 
ing in  a  dty  is  not  bonnd  to  be  on  the  alert 
for  danger  when  he  has  the  assurance— given 
1b  the  failure  of  the  company  to  give  the 
statutory  signals— that  the  crossing  is  safe. 
Belsiegel  v.  Railroad  Co.,  84  N.  T.  622; 
Strong  T.  Railroad  Co.,  8  Amer.  &  Eng.  By. 
Ca&  274;  Loucks  v.  Railway  Co.,  (Minn.)  18 
N.  W.  Rep.  65L  Without  more  than  that 
the  defendant's  servants  failed  to  bring  their 
train  to.  a  stop  within  the  distance  required 
by  law,  It  wiU  be  presumed  the  injury  was 
caused  by  the  negligence  of  defendant 
Shear.  &  B.  Neg.  |  469;  Hnckshold  v.  Rall- 
-way  Co.,  90  Mo.  648,  2  S.  W.  Rep.  794; 
Bdslegel  T.  Railroad  Co.,  34  N.  Y.  622. 

2.  But,  on  the  other  hajid,  all  the  author- 
Itiea,  so  t&r  as  we  have  seen,  agree— and  it 
certainly  accords  with  soimd  principle— that 
it  was  the  duty  of  the  deceased,  before  he 
undertook  to  cross  the  track  Of  the  defend- 
ant, to  look  out  for  approaching  trains,  and 
the  manner  and  speed  with  which  they  mlKht 
come.  This  Tras  his  duty,  notwltbstandliig 
his  train  had  the  right  of  way  by  law,  and 
it  was  culpable  negligence  in  the  defendant's 
employes  sot  to  accord  It  to  him,  and  he 


might  presume  they  would  not  violate  their 
legal  obligation.  He  had  no  right  to  close 
his  ^es  to  the  approaching  train,  If  he  was 
in  a  position  to  see.  In  the  absence  of  all 
apparent  danger,  the  deceased  would  not  be 
negligent  In  crosshig  defendant's  track.  He 
was  not  authorized,  however,  to  Indulge  a 
presumption  that  the  other  company  would 
comply  with  the  law,  in  the  face  of  facts 
reasonably  Indicating  that  they  would  not. 
That  presumption  authorized  him  to  proceed 
with  his  train  up  to  the  danger  line,  which 
no  prudent  person.  In  the  exercise  of  that 
degree  of  caution  for  Us  own  safety,  snd  the 
safety  of  others  Intrusted  to  him,  should 
cross,  without  being  chargeable  with  negli- 
gence. That  line  lay  Just  where  a  person 
occupying  his  position,  observing  the  pru- 
dence he  ought  to  have  observed,  could  rea- 
sonably see  that  the  defendant's  employes 
were  not  going  to  make  the  stop.  The  pre- 
sumption which  the  law  authorizes  him  to  In- 
dulge—that they  would  comply  with  the 
law— gave  way,  and  no  longer  existed,  if  and 
when  It  became  reasonably  apparent  that 
they  did  not  intend  to  stop.  The  highest  de- 
gree of  care  was  upon  him,  Just  there,  with- 
out reference  to  the  carelessness  of  the  de- 
fendant's agents.  In  such  an  emergency  it  Is 
not  enough  that  the  chances  are  equally  bal- 
anced. Nice  calculations  should  not  be  made. 
The  decided  weight  of  probability  should  be 
against  the  chances  of  a  collision.  The  con- 
tention on  the  part  of  appellant— that  it  was 
bis  duty  to  stop  his  train  when  it  did  not  ap- 
pear the  other  would  stop,  or  without  know- 
ing it  would  do  so,  in  the  absence  of  the  dan- 
gerous proximity  of  the  other— sets  aside  the 
presumption  that  the  law  authorized  him  to 
indulge,- that  the  defendant  would  not  be 
guilty  of  the  culpable  negligence  of  violating 
the  law.  It  asserts  the  doctrine  that  It  was 
Ills  duty  to  presume  the  other  would  not  do 
its  duty,  while  the  law  Is,  he  had  the  right 
to  presimie  it  would.  Railroad  Co.  v.  Snyder, 
24  Ohio  St  676;  Meek  t.  Pennsylvania  Co., 
38  Ohio  St.  632;  Helton  v.  Baxter,  54  N.  Y. 
245;  WendeU  v.  Railroad  Co.,  91  N.  Y.  420; 
Strong  r.  Raflroad  Ca,  8  Amer.  &  Eng.  By. 
Gas.  274;  Pierce,  R.  R.  pp.  343,  345,  346. 

3.  That  there  was  carelessness  somewhere 
is  evidenced  by  the  fact  that  two  trains,  run- 
ning, in  the  daytime,  In  nearly  an  open  coun- 
try, on  two  tracks,  at  right  angles  to  each 
other,  should  have  collided.  If  the  deceased 
was  negligent,  we  are  not  permitted  to  com- 
pare his  with  defendant's  negUgence,  or  to 
set  off  the  one  against  the  other,  or  find 
against  the  guiltiest;  but  the  inquiry  Is,  the 
defendant's  guilt  being  admitted,  was  the  de- 
ceased guilty  of  any  ne^gence  which  con- 
tributed proximately  to  his  injury?  We  stat- 
ed In  Railroad  Co.  v.  Sdiaufler,  75  Ala.  141, 
that  the  proper  inquiries  were  (1)  whether 
the  damage  complained  of  was  occasioned  en- 
tirely by  the  negligence  or  wrongful  act  of 
the  defendant  or  its  servants;  or  (2)  whether 
the  plaintiff,  by  his  own  negUgence,  or  want 
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of  ordinary  care  and  prudence,  so  far  contrib- 
uted to  hla  own  misfortune  tliat  but  for  sucb 
contributory  negligence  on  his  part  tbe  mis- 
fortune complained  of,  as  tlie  basis  of  the 
action,  would  not  have  happened.  2  Shear. 
&  R.  Neg.  t  467.  These  are  matters  for  the 
determination  of  the  jury,  under  the  evi- 
dence in  the  case.  Tbe  court,  at  the  In- 
stance of  the  defoidant,  gave  the  following 
charges  to  the  Jury,  which  stated  the  law  'as 
favorably  for  defendant  as  could  be:  (a) 
"Though  the  law  requires  engineers  and 
others  running  trains  to  stop  their  trains 
within  one  hundred  feet  of  railroad  crossings, 
yet  an  engineer  who  sees  another  train  ap- 
proaching said  crossing  under  such  circum- 
stances as  would  indicate  to  a  reasonable 
man  that  such  approaching  train  was  not 
going  to  stop  for  the  crossiug  should  not  at- 
tempt to  cross  in  front  of  such  moving  or 
approaching  train,  although  he  may  have 
complied  with  the  law  in  stopping  for  the 
crossing;  and  if  he  attempts  to  do  so,  and 
Is  injured  thereby,  he  would  be  guilty  of  such 
negligence  as  would  preclude  a  recovery  by 
him  for  such  Injury."  (b)  "If  the  Jury  be- 
lieve from  the  evidence  that  plaintiff's  intes- 
tate could  have  avoided  the  alleged  injury 
by  the  exercise  of  extraordinary  care  and 
diligence,  then  plaintiff  cannot  recover  in  this 
action."  (c)  "I  charge  you,  gentlemen  of  the 
jury,  that  the  law  required  of  the  plaintiff's 
intestate  the  exercise  of  extraordinary  dili- 
gence In  the  management  and  control  of  the 
dummy  engine." 

Appljring  the  principles  stated  in  this  opin- 
ion to  the  charges  requested  by  defendant, 
and  refused,  we  hold  that  all  of  them  which 
we  do  not  spedflcally  notice  were  contrary 
°  to  the  principles  we  have  announced  above, 
as  touching  the  presumption  the  law  author- 
ized the  engineer  of  the  dummy  line  to  In- 
dulge,—that  the  persons  in  control  of  the  de- 
fendant's train  would  do  their  duty,— and 
thus,  plainly,  or  in  forms  more  or  less  subtle, 
aeek  to  put  llie  responsibility  on  him.  If  it 
did  not  appear,  or  he  did  not  know,  that  the 
other  train  would  stop;  and  they  are  subject, 
for  the  most  part,  to  the  objection  of  being 
mideadlng  and  confusing.  Nos.  ::5,  26,  35, 
and  S7  were  passed  on,  on  the  other  appeal, 
and  are  not  insisted  on  now.  Nos.  24  and 
36  are  general  charges  on  the  effect  of  the 
evidence,  and  were  properly  refused.  Charges 
5,  6,  and  7  were  properly  refused,  since  they 
ignore  the  presumption  the  law  authorized 
the  dummy  engineer  to  indulge,— that  de- 
fendant's train  would  obey  the  law,— and  they 
were,  besides,  calculated  to  confuse  and  mis- 
lead. The  refusal  to  give  them  is  justified 
on  these  groimds.  Marx  v.  Bell,  48  Ala.  497. 
Charge  8  was  bad.  in  that  it  makes  defend- 
ant's employes'  alleged  ignorance  of  law  an 
excuse  for  Its  violation.  No.  12  was  proj*- 
erly  r^tnsed.  If  it  were  admitted  that  the 
engineer  was  not  guilty  of  negligence,  others 
of  the  employes,  on  whom  rested  duties, 
might  have  been.   Besides,  we  must  presume 


he  knew  the  road,  the  distance  between  the 
crossings,  the  length  of  his  train,  the  speed 
it  was  moving,  and  that  It  was  not  going  to 
stop,  so  faras  he  was  concerned;  and  whether 
he  was  guilty  of  negligence  or  not,  under 
these  circumstances,  was  a  question  for  the 
Jury.  No.  16  was  calculated  to  mislead  and 
confuse  the  jury,  and  the  principle  It  asserts. 
If  ever  true^  has  no  application  to  tills  case, 
and  cases  of  this  character.  No.  19  was  an 
incorrect  charge.  In  that  it  ignbres,  and  al- 
together disregards,  as  a  duty  to  be  observed 
by  the  defendant  train,  the  positive  require- 
ment of  the  statute,- for  it  to  come  to  a 
stop  within  100  feet  of  the  crossing  of  two 
railroad  tracks.  No.  23  was  calculated  to 
confuse  and  mislead  the  jury,  and  took  from 
them  the  conaldei-ation  of  the  negligence,  if 
it  existed,  of  the  other  employes  of  the  com- 
pany. Besides,  It  does  not  follow  that,  be- 
cause the  negligence  of  the  'conductor  was 
the  only  negligence  which  entitled  the  plain- 
tiff to  recover,  she  is  not  entitled  to  recover 
at  aU.  Charges  20,  21,  22,  27,  29,  30,  31.  32, 
33,  38,  39,  and  40  each  ignored  the  presump- 
tion the  dummy  engineer  was  authorized  to 
Indulge  as  to  the  other  train  complying  with 
the  law,  in  giving  his  train,  having  the  older 
right  of  way,  tbe  right  to  cross  lirat,  and  of 
Itself  coming  to  a  fall  stop  before  attempting 
to  cross,  and  In  that  they  are  each  confusing, 
and  calculated  to  mislead,  being  too  Indefi- 
nite as  to  the  proximity  of  the  approaching 
train,  its  speed,  and  in  their  hypotheses  of 
danger.  There  were  other  assignments  of  er- 
ror, on  account  of  the  admission  of  evidence 
against  defendant's  objection,  but  they  seem 
to  be  without  merit,  are  not  insisted  on  in 
argument,  and  are  thereiore  waived. 
Affirmed. 

(W  Ala.  m) 
DOVmBT  V.  DOWNBY. 
(Supreme  Court  of  Alabama.    May  28,  1883.) 
Alimont  afteh  Absolctb  Divorcb. 
Where  an  absolute  divorce  has  been  de- 
creed at  the  suit  of  the  husbaad,  allowing  each 
of  the  parties  to  remarry,  the  wife  cannot  aft- 
erwards maintain  a  suit  for  alimony.    Jones  v. 
Jones,  (Ala.)  11  South.  Rep.  11,  followed. 

Appeal  from  chancery  court,  Perry  coun- 
ty; William  H.  Tayloe,  Chancellor. 

Bill  by  Sarah  Downey  against  John  Dow- 
ney for  alimony.  Prom  a  decree  overruling 
a  demurrer  to  the  bUl,  defendant  appeals. 
Reversed; 

The  complainant  alleged  In  her  bQl  that 
she  was  married  to  John  Downey,  the  de- 
fendant, about  the  year  1845,  and  that  ever 
since  she  has  resided  with  him  as  man  and 
wife  nntil  a  short  time  before  the  year 
1891;  that  on  January  12,  1891,  said  John 
Downey  filed  his  bill  of  complaint  In  the 
chancery  court  of  Perry  county,  asking  for 
a  divorce  from  the  complainant  on  the 
ground  of  voluntary  abandonment,  and  that 
on  February  24,  1891,  a  decree  wa?  ren- 
dered a  vinculo;    that  before  the  granting 
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of  Kild  divorce  the  defendant  had  always 
provided  for  her,  aud  that  she  is  now  wlth- 
ont  any  means  of  support;  and  therefore 
prayed  that  a  decree  be  rendered  reqnirlng 
the  defendant  to  fnmlsh  nudntenance  and 
support  for  her.  The  defendant  filed  his 
plea  to  said  Ull,  and  set  np  as  a  defense  the 
decree  a  vlncolo,  granted  by  the  court,  and 
that  by  aald  decree  dtber  party  was  allowed 
to  again  contract  In  marriage;  and  that 
dnce  the  said  decree  was  rendered  the  de- 
fendant, the  said  Jcrim  Downey,  had  again 
nuuxled,  and  was  then  living  with  his  law- 
ful wife.  The  defendant  also  demurred  to 
tbe  bill,  the  principal  ground  of  which  was 
that  the  bill  shows  upon  Its  face  that  the 
complainant  and  the  defendant  had  been 
divorced,  and  that  said  decree  of  divorce 
was  still  of  force,  and  that  the  said  Sarah 
Downey  made  no  claim  for  alimony  or  sup- 
port in  said  divorce  proceedings.  Upon  the 
sabmlaslon  of  the  cause  upon  the  sufficiency 
of  the  plea  and  upon  the  demurrer  the  court 
held  the  plea  tnsufflcient,  and  overruled  the 
demurrer.    Hence  this  appeal. 

'Vtnniam  F.  Hogne,  for  appellant 

In  the  absence  of  a  statutory  provision 
It  Is  doubtful  if  alimony  would  be  allowed 
tn  cases  of  absolute  divorce,  (1  Amer.  & 
Eng.  Enc.  Law,  p.  478;  2  Bish.  Mar.  &  Div. 
i  376,)  and  never  where  the  wife  was  in 
fault,  (9  Amer.  &  Eng.  Enc.  lisw,  pp.  816, 
831,  and  notes;  Gray  v.  Gray,  15  Ala. 
779;  Blah.  Mar.  &  Div.  [3d  Ed.]  §  564.)  As 
to  whether  a  suit  for  alimony  may  be  main- 
tained after  the  granting  of  an  absolute 
divorce  the  cases  are  In  conflict,  but  the 
weight  of  authority  is  largely  in  the  nega- 
tive. Bish.  Mar.  &  Div.  (8d  Ed.)  §  667; 
1  Amer.  &  Eng.  Ena  Law,  pp.  479,  839, 
8M,  note  6;  6  Amer.  &  Eng.  Enc.  Law,  p. 
838,  note  2;  Id.  p.  839,  note  6;  Id.  pp.  884, 885; 
BoyUn  V.  Haln,  28  Ala.  832;  Murray  v. 
Murray,  84  Ala.  803,  4  South.  Rep.  239; 
Hlnson  v.  Bush.  84  Ala.  868,  4  South.  Rep. 
410.  The  decree  of  divorce  determines  the 
ri^ts  of  the  parties.  2  Danldl,  Gh.  Pr. 
968;  8  BridE.  Dig.  p.  401,  {{  661,  568;  Id. 
p.  580,  f  84.  The  provl8t<Hi8  of  Code,  8  2332, 
are  plainly  against  this  salt,  as  it  author- 
ises 'ttte  allowance  of  alimony  only  "vipon 
granting  a  divorce." 

J.  H.  Stewart,  for  appellee. 

The  court  of  chancery  has  jurisdiction 
to  grant  alimony  to  a  divorced  wife  after 
the  decree  has  been  rendered.  C!ode,  §{ 
2332,  2340;  Glover  v.  Glover,  16  Ala.  440; 
Hinds  V.  Hhids,  80  Ala.  226;  Wray  v.  Wray, 
33  Ala.  187;  Mims  v.  Mims,  Id.  98;  Murray 
r.  Murray,  84  Ala.  864,  4  South.  Rep.  289; 
Shotwell  V.  Shotwell,  1  Smedes  &  M.  CSl 
65;  McKarracher  v.  McKarracher,  8  Yeates, 
66;  Barle  v.  Eaiie,  27  Neb.  277.  43  N. 
W.  Rep.  118;  l/yaa  v.  Lycm,  21  Conn.  185; 
Grane  r.  Meginnla,  1  Oill  &  J.  468;  Richard- 


son V.  Wilson,  8  Terg.  67;  Olney  v.  Watts, 
(Ohio,)  3  N.  E.  Rep.  354;  Prescott's  Case, 
59  Me.  146-150;  Stratton's  Case,  73  Me. 
481;  CaU's  Case,  65  Me.  407;  Co<^e  v. 
Cooke,  Phillim.  Ecc.  40;  Cox  v.  Cox,  19 
Ohio  St  502.  The  statutes  which  make  it 
the  duty  of  the  chancellor,  in  rendering  a 
decree  of  divorce,  to  provide  for  the  main- 
tenance of  the  wife,  do  not  take  away 
the  original  Jurisdiction  of  the  chancery 
court  in  the  matter  of  alimony.  1  Brick. 
Dig.  p.  647,  }  120;  Campbell  v.  Campbell,  37 
Wis.  215.  Complainant  did  not  appear  in 
the  divorce  suit  and  the  question  of  alimony 
was  not  considered.  Decrees  are  not  conclu- 
sive as  to  matters  not  raised  and  adjudi- 
cated. Gllbreath  v.  Jcmes,  66  Ala.  129;  Mc- 
Call  V.  Jones,   72  Ala.  368. 

McCLELLAN,  X  The  question  presented 
on  this  record,  namely,  whether  a  quondam 
wife  may,  after  a  decree  of  absolute  divorce 
from  the  bonds  of  matrimony,  granted  at 
the  instance  of  her  husband  for  misconduct 
on  her  part  and  which  allows  each  of  the 
parties  to  remarry,  maintain  a  bill  for  ali- 
mony, is  one  upon  which  there  Is  great  con- 
flict in  the  adjudged  cases  of  other  Jurisdic- 
tions, as  wUl  appear  from  a  synopsis  of  the 
briefs  of  counsel  in  the  report  of  this  case. 
Most  If  not  all,  of  the  text  writers  who 
discuss  the  point  hold  that  alimony  will  not 
be  allowed  on  a  separate  proceeding  after 
divorce  a  vinculo.  1  Amer.  &  Eng.  Enc. 
Law,  p.  479;  Schouler,  Husb.  &  Wife,  {  459; 
Bish.  Mar.  &  Div.  §  376  et  seq.  Indeed,  the 
general  rule  is  that  courts  of  equity  have  no 
jurisdiction  to  grant  alimony  at  all  except 
in  and  as  incident  to  a  bUl  for  divorce  abso- 
lute or  a  mensa  et  thoro.  2  Pom.  Eq.  Jur. 
i  1120.  But  this  rule  has  been  departed 
from  by  this  court  and  the  doctrine  has 
come  to  be  established  with  us  "that  courts 
of  equity  exercise  a  Jurisdiction  over  the 
subject  of  alimony  not  merely  incidental, 
[to  proceedings  for  divorce,]  but  original, 
[and  whoUy  separate  and  apart  ft-om  pro- 
ceedings for  a  dissolution  of  the  bonds  of 
matrimony  or  for  separation,]  in  cases  where 
the  wife's  right  to  maintenance  exists." 
Glover  V.  Glover,  16  Ala.  440;  Klnsey  v. 
Kinsey,  87  Ala.  303;  Hinds  v.  Hinds,  80  Ala. 
226;  Murray  v.  Murray,  84  Ala.  363,  4  South. 
Rep.  239.  None  of  these  cases,  however, 
and  none  that  have  ever  been  decided  by 
this  court  directly  or  indirectly  support 
the  position  asserted  by  the  present  bill. 
On  the  contrary,  the  doctrine  declared  in  the 
case  of  Glover  v.  Glover,  and  reiterated  In 
the  subsequent  cases  dted.  Is  rested  on  con- 
siderations which  do  not  apply  in  the  case 
at  bar.  The  bills  in  aU  those  cases  were 
filed  by  the  wives  of  the  several  defendants, 
and  not  <^  here,  by  a  person  who  had  been, 
but  was  not  at  the  time  of  instituting  her 
suit  the  wife  of  the  defendant  It  was  con- 
ceded in  eadi  of  those  adjudications  that 
upon  general  principles  of  equity  jurlspru- 
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dence,  as  declared  and  enforced  prior  to 
the  first  of  them,  alimony  was  not  allowable 
except  as  an  incident  to  relief  In  a  proceed- 
ing for  divorce;  but  the  court,  In  effect, 
extended  equity  jurisdiction  to  the  allow- 
ance of  alimony,  tbouj^  no  dissolution  of 
the  bonds  or  decree  of  separation  was 
prayed,  expressly  on  the  ground  tiiat  it  is 
the  unquestionable  duty  of  the  husband  to 
support  the  wife,  and  the  inadequacy  of 
legal  remedies  to  enforce  this  duty.  Hinds 
▼.  Hinds,  supra,  and  cases  there  cited.  Does 
this  ground  exist  on  the  averments  of  the 
present  bill?  Do  the  complainant  and  re- 
spondent therein  sustain  the  relation  of  hus- 
band and  wife  to  each  other?  Clearly  not 
Can  there  be  any  duty  resting  on  one  as 
a  husband  who  is  not  a  husband  to  support 
another  as  a  wife  who  is  not  a  wife?  Cer- 
tainly not  on  general  principles,  which  have 
never  been  departed  from  to  this  extent, 
unless  the  duty  becomes  fixed  and  decreed 
to  be  performed  while  the  relation  of  hus- 
band and  wife  still  exists,  or  as  a  part  of  the 
Judgment  dissolving  it  Certain  it  is  that,  to 
the  extent  this  court  has  changed  the  general 
rale,  it  has  been  actuated  by  reasons  which 
do  not  obtain  after  the  relation  of  husband 
and  wife  has  been  destroyed  by  the  valid 
decree  of  a  competent  tribunal  entailing  the 
release  of  each  party  from  all  the  duties 
inddent  to  the  relation.  And  were  we  now 
to  uphold  the  claim  advanced  by  this  bill 
it  would  be  to  further  emasculate  principles 
of  equity  jurisdiction  without  the  reasons 
therefor  which  underlie  the  ad  judications 
referred  to,  and  to  use  those  adjudications 
to  help  us  to  a  result  towards  which  they 
do  not  tend,  and  for  which  they  were  never 
Intended  to  afford  Justification.  And  even 
if  this  were  wholly  an  open  question  in  Ala- 
bama, we  should  not  extend  the  departure 
from  well-established  doctrines  taken  in  the 
case  of  Glover  v.  Glover,  or  rather  we 
would  not  initiate  a  new  departure,  for  such 
it  would  be,  since  it  could  not  be  referred 
to  the  considerations  leading  to  that  deci- 
sion, from  those  doctrines,  but  prefer  to  re- 
Mffli-m  them,  as  applicable  to  all  cases  not 
clearly  within  the  legitimate  operation  of 
that  adjudication,  and  hold  that  In  cases 
like  the  present  one  no  alimony  is  allowable, 
because  not  prayed  as  an  incident  to  a  de- 
cree of  divorce.  The  question,  however.  Is 
not  an  open  one  in  this  court  It  was  long 
since  determined  here  that  a  decree  of  di- 
vorce a  vinculo  puts  an  end  to  the  relation 
of  marriage  aa  effectually  as  would  result 
from  the  death  of  ^ther  of  the  parties,  and 
that,  as  a  consequence,  all  duties  and  obliga- 
tions necessarily  dependent  upon  the  contin- 
uance of  that  relation  immediately  cease; 
and  this  was  held  with  reference  to  the  lia- 
bility of  a  quondam  husband,  who  had  been 
divorced  by  a  court  of  this  state,  to  pay 
his  former  wife  one-third  of  his  annual  In- 
come so  long  as  they  both  should  live  un- 
reconciled,  which  had  previoiisly  been  de- 


creed by  the  courts  of  another  state  in  a  pro- 
ceeding by  her  for  divorce  from  bed  and 
board;  this  court  holding  that  he  was  liable, 
the  foreign  decree  to  the  contrary  notwith- 
standing, only  for  that  part  of  the  alimony 
which  accrued  prior  to  the  domestic  decree 
dissolving  the  bonds  of  matrimony,  and  the 
ground  of  the  decision  was,  as  above  indi- 
cated, that  upon  the  rendition  of  that  de- 
cree he  ceased  to  be  the  husband  of  the 
plaintiff,  and  thereafter  no  duty  whatever 
in  respect  of  her  support  and  maintenance 
rested  upon  him.  Harrison  v,  Harrison,  20 
Ala.  629,  QiQ.  Following  this  case,  and  cit- 
ing Boykin  V.  Rain,  28  Ala,  332,  343,  as  sus- 
taining the  same  princiide,  is  the  quite  re- 
cent one  of  Jones  v.  Jones,  (Ala.)  11  South. 
Rep.  11,  the  facts  of  which  were  that  Wil- 
liam W.  Jones  secured  the  passage  of  an  act 
by  the  general  assembly  of  18S8-89  releas- 
ing him  from  the  bonds  of  matrimony  then 
and  theretofore  existing  between  him  and 
Josephine  B.  Jones,  and  providing  that  the 
divorce  thereby  (attempted  to  be)  granted 
should  have  the  same  effect  as  a  divorce 
granted  by  the  chancery  court,  and  further 
providing  that  said  Jones  Is  hereby  permit- 
ted to  marry  again.  A  proviso  to  this  act 
was  as  follows:  "This  act  shall  not  affect 
in  any  manner  the  rights  of  the  said  Mrs. 
Josephine  Jones  In  the  courts  of  this  state 
in  the  recovery  of  alimony  in  any  proceed- 
ing in  any  court  of  this  state  for  a  divorce 
from  the  said  William  W.  Jones."  Acts 
1888-89,  p.  361.  Subsequently  Mrs.  Jones, 
assumhig  that  she  was  not  absolved  from 
the  bonds  of  matrimony  by  this  act,  filed  her 
bm  against  WUliam  W.  Jones  for  divorce 
and  alimony.  The  relief  prayed  was  granted 
by  the  chancery  court,  and  an  appeal  taken 
to  this  court.  Here  It  was  held  that.  If  the 
legislative  divorce  was  valid,  and  of  the 
efficacy  of  a  decree  In  chancery,  the  biU 
could  not  be  maintained  for  either  divorce 
or  alimony,  because  as  to  the  first  relief 
there  had  already  been  a  dissolution  of  the 
bonds  of  matrimony,  and  this  notwithstand- 
ing the  contemplation  of  the  act  was  clearly 
to  the  contrary  as  to  Mrs.  Jones;  and  as  to 
the  second  (alimony)  the  divorce  a  vinculo 
of  the  husband  put  "an  end  to  the  relation 
of  marriage,  and,  as  a  consequence,  so  far 
as  he  was  concerned,  the  divorce  having 
been  granted  in  his  favor,  all  duties  and  obli- 
gations necessarily  dependent  upon  the  con- 
tinuance of  that  relation  [including,  of 
course,  the  duty  of  support  and  maintenance 
through  an  allowance  of  alimony  or  other- 
wise] immediately  ceased."  Construing  the 
proviso  quoted  above,  the  court  assumed 
the  power  of  the  legislature,  if  It  had  power 
at  all  to  grant  a  divorce,  to  save  the  wife's 
claim  to  alimwiy,  but  holding  that  unless 
there  was  an  efilcadous  saving  clause  to  this 
end,  the  claim  would  be  entirely  cut  oft, 
held  further,  that  the  clause  int^ided  to 
have  that  effect  in  this  act  was  inoperative 
because  thereunder  it  could  only  be  asserted 
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In  a  bill  for  divorce,  which  conld  not  be 
maintained  after  the  dissolution  of  the  mari- 
tal relation  at  the  Instance  and  In  favor  of 
the  husband.  It  was,  however,  held  that  the 
act  was  unconstitutional,  and  wholly  inop- 
erative to  annul  the  bonds  of  matrimony; 
and  It  was  upon  this  theory  alone— that  the 
husband  had  not  been  divorced— the  bill  of 
the  wife  for  divorce  and  alimony  was  sus- 
tained, and  the  relief  therdn  prayed  granted 
to  her.  Jones  v.  Jones,  (Ala.)  11  South.  Rep. 
11.  We  regard  this  as  an  adjudication  of 
ttils  court  against  the  equity  of  the  present 
MIL  It  Is  In  line  with  the  general  principles 
declared  by  us  above,  and  not  opposed  to 
any  provision  of  our  statute,  and,  following 
and  reaffirming  It,  we  hold  that  there  is  no 
equity  in  this  bill  of  complaint  The  decree 
oif  the  chancery  court  is  reversed,  and  a 
decree  will  be  here  entered  dlsmlsidng  the 
tailL   Beversed  and  rendered. 

(«  Ala.  177) 

BRADLET  v.  STATB. 
(Snpreme  Court  of  Alabama.  July  24,  1893.) 
CoH8TiTUTioyi.L  Lkw—  Intozicatins  Liquors. 
Act  Feb.  28.  1887,  (Seas.  Acta,  p.  665,  i 
1,)  provides  that  any  one  selling  liquor  in  cer- 
tain townships  shall  be  ponished,  etc.  Section  3 
iwoTideB  for  refimding  money  paid  for  lioenses 
in  those  townships.  BM,  that  the  subject- 
matter  of  the  latter  section,  not  beini;  em- 
braced in  the  title,  was  unconstitutional,  but, 
aa  the  first  section  can  be  upheld  without  ref- 
erence to  section  3,  a  conviction  under  it  will 
be  nub^d. 

Appeal  from  drcuit  court,  Crenshaw  coun- 
ty; John  P.  Hubbard,  Judge. 

Dave  Bradley  was  Indicted,  tried,  and  con- 
victed for  selling  splrltnoas,  vinous,  or  malt 
liquors  oontiary  to  law,  and  appeal*  Af- 
firmed. 

Wm.  "L.  Martin,  Atty.  Oen.,  for  the  State. 

8TONB,  0.  J.  Defendant  was  Indicted  un- 
der the  act  approved  February  28, 1887,  (Seas. 
Acts,  p.  665,)  an  omnibus  local  prohibition  law. 
Its  provisions,  as  applicable  to  this  case,  are 
that  "any  person  who  sells,  gives  away,  or 
otherwise  dli^oses  of  any  spirituous,  vinous, 
or  malt  liquors,"  etc.,  "within  townships  11 
and  12  of  beats  1  and  2,  Crenshaw  county, 
*  *  *  must,  on  conviction,  be  fined  not 
less  than  fifty  dollars,  and  may  also  be  aea- 
tenced  to  bard  labor  for  the  county  for  not 
less  than  thirty  days  nor  more  than  three 
months."  The  second  count  of  the  indlct- 
moit  in  this  case  strictly  conforms  to  the 
statute.  All  of  the  provisions  of  section  1  of 
said  statute  are  embraced  within  the  title 
to  the  enactment  Section  8  has  provisions 
that  are  not  covered  by  the  title,  viz.  It  pro- 
Tides  for  refunding  to  persons  who  have 
tlieret(M(ore  obtained  licenses  to  retail  liquors 


within  tiie  prohibition  areas  three-fourths  of 
the  several  amounts  paid  by  them  In  pro- 
curing their  licenses.  It  also  contained  an 
appropriation  clause  of  moneys  to  meet  such 
payments.  The  defendant  was  tried  and  con- 
victed tmder  the  second  count  of  the  Indict- 
ment There  was  a  demurrer  to  this  count, 
alleging  that  the  third  section  of  the  act  nn- 
der  which  the  trial  was  being  had,  made  the 
act  unconstitutional,  in  this:  that  it  Intro- 
duced a  subject  which  was  not  expressed  In 
the  title  nor  included  within  the  purview 
of  Its  terms.  Const  art  4,  8  2.  We  think 
that  section  does  b^ing  Into  the  enactment 
a  subject  that  cannot  be  held  to  be  em- 
braced within  the  title.  The  question  then 
arises,  does  this  vitiate  the  whole  statute? 
We  have  frequently  considered  this  provi- 
sion of  the  constitution.  In  Ballentyne  v. 
Wlckersham,  75  Ala.  533,  we  summarized 
most  of  the  principles  decided  by  this  court 
Those  provisions  are  that  this  provision  of 
the  constitution  is  mandatory;  that  the  title 
of  a  bill  may  be  very  general,  and  n«>ed  not 
specify  every  clause  of  a  statute.  It  being 
sufficient  If  they  are  all  referable  and  cognate 
to  the  subject  expressed;  but  If  clauses  ore 
contained  In  the  act  which  are  not  so  cor- 
related to  the  subject  expressed  In  the  title 
as  to  appear  to  follow  as  a  natural  and  legit- 
imate complement,  they  cannot  stand.  A 
statute  embracing  two  subjects,  both  of  which 
are  expressed  in  the  title,  falls  within  the 
inhibition,  and  the  whole  statute  is  tmconsti- 
tutlonal  and  void.  In  Powell  v.  State,  6& 
Ala.  10,  a  case  presenting  the  question  we 
now  have  In  hand,  we  said:  "If  they  [the 
two  clauses]  are  perfectly  distinct  and  sepa- 
rable, and  are  not  dependent  the  one  on  the 
other,  the  courts  will  permit  the  one  part  to 
stand,  though  the  other  may  be  expunged 
as  unconstitutional,  provided  effect  can  thus 
be  given  to  the  legislative  Intent"  Lowndes 
Co.  V.  Hunter,  49  Ala.  507,  presented  the  con- 
stitutional question  we  are  considering  on 
an  issue  not  distinguishable  In  principle  from 
the  one  now  under  consideration.  In  that 
case  we  gave  effect  to  the  clause  that  was 
expressed  In  the  title,  notwithstanding  the 
other  clause  was  without  the  purview  of  the 
title  of  the  act  See,  also,  Rogers  v.  Tor- 
bui^  58  Ala.  528;  Bx  parte  Cowert  92  Ala. 
-94.  9  South.  Rep.  226.  We  hold  that  the 
punitive  clause  of  this  statute  can  be  up- 
held without  a  reference  to  the  other  clause, 
and  hence  affirm  the  judgment  of  the  circuit 
court  In  overruling  the  demurrer  to  the  In- 
dlctmoit  There  Is  nothing  In  any  of  the 
other  questions  raised.  The  proof  fully  jus- 
tified a  conviction  of  the  defendant  Segars 
y.  State,  88  Ala.  144,  7  South.  Rep.  46;  Mays 
V.  State,  89  Ala.  37,  8  South.  Rep.  28.  The 
Judgment  of  the  circuit  court  Is  affirmed. 
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FOX.  Mayor,  t.  McDONALD. 
(Supreme  Court  of  Alabama.    June  20,  1883.) 

CONSTITDTIONAI.  PROVISIONS — CONSTBDCTION— AP- 
POINTMENTS TO  Office — Fowbks  of  the  Exeo- 
nTiTE — Police  Couxissionebs  —  appointment 
BT  Probate  Jcsqe. 

1.  Constitutional  provisions  are  to  be  ez- 
pcMnded  in  the  light  of  conditions  existing  at 
the  time  of  their  adoption,  in  connection  with 
former  provisions  and  historical  facts  relating 
to  the  origin  of  our  political  institutions,  and 
the  Dractice  under  them. 

2.  The  constitutional  provirion  in  tregard 
to  the  distribution  of  the  powers  of  govern- 
ment into  three  departments,  and  forbidding 
the  exercise  by  an  officer  of  one  department 
of  any  act  properly  belonging  to  another,  "was 
not  intended  to  declare  that  every  act  pertain- 
ing to  government,  and  the  regulation  of  the 
social  and  proi>erty  rights  of  the  citizen,  should 
be  exercised  exclusivdy  by  the  legislative,  ex- 
ecutive, or  judicial  department,  or  some  mem- 
ber of  it,  according  as  the  act  possessed  a  leg- 
islative,  executive,  or  judicial   character." 

3.  The  power  to  appoint  to  office,  or  to 
fill  vacancies,  is  not  inherently  an  executive 
function,  and  belongs  to  the  governor  only 
when  conferred  by  law. 

4.  The  act  approved  December  12,  1892, 
"to  establish  a  board  of  commissioners  of  polic<> 
for  the  city  of  Birmingham,"  which  confers  on 
the  probate  judge  of  Jefferson  county  the  pow- 
er to  appoint  the  commissioners,  is  not  uncon- 
stitutional on  that  account. 

5.  Nor  is  said  act  unconstitutional  because 
it  does  not  expressly  provide  that  the  commis- 
sioners to  be  appointed  shall  be  residents  of  the 
city,  the  intention  that  they  shall  be  residents 
being  manifest  on  the  face  of  the  statute  it- 
self. Coleman,  J.,  concurring  in  the  condu- 
sionj  but  not  In  the  reason  therefor. 

6.  Under  the  provisions  of  said  statute, 
the  terms  of  the  several  police  officers  serv- 
ing at  the  time  of  its  passage  terminated  so 
soon  as  the  police  commisssioners  were  appoint- 
ed; their  appointment  necessarily  putting  an 
end  to  the  power  of  the  former  officer  under 
whom  said  police  officers  held.  Nor  is  the  stat- 
ute unconstitutional  on  the  ground  that  the 
title  does  not  express  this. 

7.  It  was  the  duty  of  the  mayor  of  the 
city  to  take  judicial  notice  of  the  appointment 
of  the  commissioners,  and  of  their  organization 
and  selection  of  necessary  officers,  when  prop- 
erly certified  to  him;  and  he  could  not  law- 
fully refnse  to  administer  the  oath  of  office 
to  an  officer  so  appointed  and  certified,  nor  in- 
quire into  the  regularity  of  his  appointment 

•  (Syllabus  by  the  Court) 

Appeal  from  dty  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Petition  by  Thomas  0.  McDonald  for  a 
writ  of  mandamus  to  be  Issued  to  David 
J.  Pox,  mayor  of  Birmingham,  commanding 
him  to  administer  to  petitioner  the  oath  of 
office  as  chief  of  police  of  that  dty.  The 
city  court  ordered  the  writ  to  issue,  from 
wliidi  order  tha  respondent  appeals.  Af- 
firmed. 

Gregg  &  Thornton,  Brooks  &  Brooks,  and 
Jas.  B.  Hawkins,  for  appellant  Cabaniss 
&  Weakley,  for  appellee. 

HEAD,  3.  On  December  12,  1892,  the 
general  assembly  passed  "An  act  to  establish 
aboard  of  commissioners  of  police  for  the  dty 
of  Birmingham,  Alabama,"  wblch  act  provides 


for  the  appc^tment  by  the  probate  Judge  In 
and  for  Jefferson  county  of  a  board  of  com- 
missioners of  police  for  said  dty,  consist- 
ing of  five  persons,  and  defines  its  powers 
and  duties,  among  wbich  are  to  appoint  a 
chief  of  police,  and  sadi  other  police  officers 
and  policemen  as  is  or  may  be  prescribed 
by  dty  ordinance,  and  to  ezerdse  full  di- 
rection and  control  of  the  officers  and 
members  of  the  police  force,  in  cMiformity 
to  existing  and  future  laws  and  ordinances 
on  the  subject  Accordingly,  the  probate 
judge  appointed  five  persons,  who  entered 
upon  the  duties  of  their  offices,  and,  as  a 
board,  appointed  T.  O.  McDonald  to  the 
office  of  chief  of  police,  who  thereafter  pre- 
sented himself  to  David  J.  Fox,  the  mayor 
of  the  city,  for  qualification,  and  demanded 
that  the  oath  of  office  be  administered  to 
him;  it  being  the  duty  of  the  mayor,  under 
city  ordinance,  to  administer  the  oaths  of 
office  to  the  officers  of  iMlice.  Fox  dedined 
to  administer  the  oath,  and  McDonald  ap- 
plied to  the  dty  court  of  Birmingham  for 
the  writ  of  mandamus  compelling  him  to 
do  so.  From  an  order  of  the  court  grant- 
ing the  peremptory  writ.  Fox  appealed  to 
this  court 

This  act  is  assailed  by  the  appdlant  as 
unconstitutional  on  several  grounds.  We 
will  notice  first  the  chief  contentloo,  that 
It  offends  sections  1  and  2  of  artlde  3  of 
the  constitution.  These  axe  as  foUowa: 
"Artldo  8.  Distribution  of  Powers  of  Gov- 
ernment Section  1,  The  powers  of  the  gov- 
ernment of  the  state  of  Alabama  shall  be 
divided  into  three  distinct  departments, 
each  of  whidi  shall  be  confided  to  a  sepa- 
rate body  of  maglstRU^,  to  wit:  those  wbich 
are  leglislatlve,  to  one;  those  whldi  are 
executive,  to  another;  and  those  which  are 
judicial,  to  another.  Sec.  2.  No  person,  or 
collection  of  persons,  being  of  one  of  those 
departments,  shall  exerdse  any  power  prop- 
erly belonging  to  dther  of  the  others,  ex- 
cept in  the  instances  hereinafter  expressly 
directed  or  permitted."  It  Is  contended 
that  the  act  in  question  is  violative  of  these 
provisions,  for  the  reason  that  the  probate 
judge,  upon  whom  the  power  of  appointing 
the  commissloneis  Is  conferred,  is  of  the  judi- 
cial department  of  the  state  government,  while 
tMs  power  of  appointment,  so  conferred  upon 
him,  properly  bdongs  to  the  executive  depart- 
ment, within  the  meaning  of  the  constitu- 
tional provisions  quoted.  To  solve  the  ques- 
tion thus  presented,  we  must  leam  what 
these  provisions  mean.  Noticing  them  an- 
alytically, we  observe,  first,  that  the  general 
purpose  of  the  artlde  la  the  distrlbuti(»i  of 
the  powers  of  the  government  of  the  state; 
and  to  that  end,  it  is  declared— First,  that 
those  powers  shall  be  divided  Into  three 
distinct  "departments;"  secondly,  that  each 
of  these  "departments"  shall  be  confided  to 
a  separate  "body  of  magistracy,"  to  wit, 
those  powers  whldi  are  legislative  to  one, 
those  whidi  are  executive  to  another,  and 
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those  wbich  are  Judicial  to  another;  and, 
thirdly,  that  no  person,  or  collection  of  per- 
sons, being  of  <Hie  of  those  "departments," 
■hall  exercise  any  power  properly  belMiging 
to  either  of  the  others,  except  in  the  in- 
stances expressly  directed  or  permitted. 
Thus  we  see  that  the  powers  of  £^>Temment 
distributed  are  those  which  are  divided  Into 
the  three  departments,  and,  by  these  three 
divisions  or  departments,  confided  to  separ 
rate  bodies  at  magistracy. 

First,  then,  what  are  we  to  understand 
by  the  terms,  "departments"  and  "body  of 
magistracy,"  as  they  are  here  used?  How 
are  these  bodies  ot  magistracy,  to  whom 
these  powers  are  to  be  confided,  to  be  cre- 
ated and  made  known?  Of  whom  or  what 
shall  they  consist?  We  get  definite  and 
complete  information  upon  this  subject  frMn 
the  three  succeeding  articles  of  the  c<»- 
stitntlon  Itself,  viz.:  "Artlde  4.  Legislative 
Department.  Sectl<m  1.  The  legislative 
power  of  this  state  diall  be  vested  in  a 
general  assembly,  which  shall  consist  of  a 
senate  and  bouse  of  representatlveB."  "Ar- 
ticle 5.  Executive  Bepartment.  Section  1. 
The  executive  department  shall  consist  of 
a  governor,  secretary  of  state,  state  treasur- 
er, state  auditor,  attorney  general,  and  su- 
perintendent of  educatioo,  and  a  sherltC  -for 
eadi  county.  Sec.  2.  The  supreme  execu- 
tive power  of  this  state  shall  be  vested 
in  a.  chief  magistrate  who  shall  be  styled 
The  Grovemor  of  tbe  State  of  Alabama.'" 
And:  "Article  6.  Judicial  Department 
Section  1.  Tbe  Judicial  power  of  the  state 
shall  be  vested  in  the  senate,  sitting  as  a 
court  of  impeachment;  a  supreme  court; 
drctdt  courts;  cotuis  of  probate;  such  inferi- 
or courts  of  law  and  equity,  to  consist  of  not 
more  than  five  members,  as  the  general  as- 
sembly mky  from  time  to  time  estaldlsh; 
and  such  persons  as  may  be,  by  law,  invested 
with  powers  of  a  Judicial  nature." 

The  term  "departments,"  It  will  be  ob- 
served, is  first  used  to  denote  the  throe 
parts  or  divisions  Into  which  the  powers 
of  government  are  to  be  divided;  but  in  the 
context  it  is  used  Interchangeably  with  tbe 
term  "body  of  magistracy,"  to  denote  the 
governing  bodies  to  which  the  powers  t-t 
government  are  respectively  confided.  Here, 
then,  we  have  a  department  or  body  of  mag- 
istracy consisting  of  a  senate  and  house  of 
representativee,  to  which  is  confided  tbe 
legislative  power;  a  department  or  body  of 
magistracy  consisting  of  a  governor,  secre- 
tary of  state,  state  treasurer,  state  auditor, 
attorney  general,  and  superintendent  of  edu- 
cation, and  a  Sheriff  for  each  county,  to 
which  is  confided  the  executive  power,  the 
supreme  executive  power  being  vested  in  the 
governor;  and  a  department  or  body  rf 
magistracy  consisting  of  the  senate,  sitting 
as  a  court  of  impeachment;  circuit  courts; 
courts  of  probate;  such  inferior  courts  of 
law  and  equity,  to  consist  of  not  more  than 
five  members,  as  the  general  assembly  may 
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from  time  to  time  establish;  and  such  per- 
sons as  may  be,  by  law,  invested  with  pow- 
ers of  a  Judicial  nature,— to  which  la  con- 
fided the  Judicial  power  intended  by  the 
constitution  to  be  distributed.  When  we 
spealE,  therefore,  of  the  legislative  depart- 
ment, let  us  be  understood  to  mean,  as  the 
constitution  intends,  the  senate  and  house 
of  representatives;  of  the  executive  depart- 
ment, the  governor  and  other  officers  above 
named  with  him;  and  of  the  Judicial  depart- 
ment, the  senate,  sitting  as  a  court  of  im- 
peachment, the  cotirts,  and  so  forth,  above 
named,  as  constituting  that  department. 
Keeping  these  definitions  in  view,  we  can 
the  better  determine  the  vital  question  aris- 
ing upon  the  contention  now  l^lder  discus- 
sion in  this  cause,  which  is,  what  powers' 
of  government  does  the  constitution  intend 
Shall  be  confided  to  the  exercise,  respective- 
ly, of  these  several  governing  bodies?  Now, 
It  must  be  conceded  that  the  powers  thus 
vested  in  these  several  departments  are  in- 
tended to  be  committed  to  th^  exclusive 
exercise;  and  this,  independently  of  the  pro- 
vision that  no  person  or  collection  of  per- 
sons, being  of  one  of  those  departments, 
shall  exercise  any  power  properly  belonging 
to  either  of  the  others.  Thus,  for  instance, 
the  legislative  power  Intended  to  be  vested 
in  the  general  assembly  cannot  be  delegated 
to  any  other  body,  whether  mxctx  body  be  of 
either  the  other  defined  departments  or  not, 
but  must  be  exercised  exclusively  by  the 
general  assembly  Itself.  So,  also,  an  execu- 
tive power  intended  to  be  vested  in  the  exec- 
utive department  cannot,  by  legislation,  be 
vested  in  any  other  person  or  body,  whether 
such  person  or  body  be  of  either  of  the 
other  departments  or  not  For  instance,  the 
pardoning  power,  or  the  power  to  fill  va- 
cancies In  certain  specified  offices,  being,  by 
the  constitution,  vested  in  the  governor,  can- 
not by  legislation,  be  transferred  to  another, 
but  must  be  exercised  by  the  governor  ex- 
clusively. As  this  Is  so  in  reference  to  acts 
expressly  confided  to  a  partictilar  depart- 
ment 80,  also,  must  It  be  true  with  refer- 
ence to  acts  which,  by  construction  or  im- 
plication, are  confided  to  that  department 
To  repeat,  all  acts  expressly  or  impliedly 
assigned  to  a  department  by  the  constitution 
must  be  performed  by  that  department  and 
the  power  to  perform  them  cannot  be  con- 
ferred elsewhere.  Cooley,  Const  Um.  maig. 
p.  115. 

We  return,  then,  to  the  question,  what 
powers  does  tbe  constitution  intend  shall 
be  thus  confided  to  the  exclusive  exercise, 
respectively,  of  these  several  governing 
bodies?  The  insistence  In  argument  of  coun- 
sel for  appellant,  or  that  to  which  It  leads. 
Is  that,  except  in  cases  otherwise  provided 
by  the  constitution  itself,  every  act  which  is 
legislative  in  its  nature,  and  which  pertains 
to,  or  in  any  wise  affects,  the  government 
of  the  citizen,  or  which  controls  and  regu- 
lates the  conduct  of  citizens  in  their  mutual 
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Intercourse,  wheresoever,  -within  the  state, 
such  goTemment  or  control  Is  to  be  accom- 
plished, and  for  whatsoever  such  accom^ 
plishment  Is  intended,  must  be  exercised  by 
the  state  legislative  department;  that  all 
acts  which  are  of  a  Judicial  nature,  affecting 
the  government  of  the  citizen,  or  pertaining 
to  the  enjoyment,  enforcement,  or  adminis- 
tration of  the  laws  of  the  land,  must  be 
exercised  by  the  state  judicial  department, 
or  some  member  of  It;  and,  likewise,  that 
all  sach  acts  which  are  of  an  executive  na- 
ture must  be  exercised  by  the  state  execu- 
tive department,  or  one  of  the  designated 
officers  composing  It  The  argument  Is  that 
the  nature  of  the  act  to  be  performed  must 
In  every  Instance  determine  the  question; 
fuid  that  nature  being  found  to  be  legislative, 
executive,  or  judicial,  the  performance  of 
the  act  must  be  assigned  to  the  appro- 
priate state  department  We  are  quite  clear 
the  contention  takes  a  step  too  far.  Now, 
it  Ifl  certain  that  aU  powers  which  are,  by 
the  constitution  itself,  expressly  or  by  neces- 
sary implication,  rrferred  to  the  exclusive 
exercise  of  these  departments,  must  be  so 
exercised.  There  are  many  such  provisions, 
but  none  of  them  provide  for  the  appoint- 
ment of  officers  of  the  Idnd  here  involved, 
created  by  legislative  enactment  All  other 
powers,  not  expressly  designated  In  the  con- 
stttatton  Itself,  Intended  to  be  confided  to 
the  exclusive  exercise  of  the  departments 
thereby  created,  must  be  ascertained  by  con- 
struction. It  Is  a  well-settied  principle  that 
constitutions,  like  statutes,  are  property  to 
be  expounded  in  the  light  of  conditions  ex- 
isting at  the  time  of  their  adoption;  and  we 
look  at  the  antecedent  government,  bonslder 
its  system  as  a  whole  and  in  Its  several 
parts,  and  the  experiences  and  practices  of 
Its  administration,  and  we  consider  and 
weigh  the  evils  of  the  old  system,  which  the 
people  Intended  to  core  by  the  new.  Thus 
aided,  we  Interpret  these  provisions  which 
require  CMistruction,  and  determine  what  the 
Intention  of  the  framers  of  the  Instrument 
was,  and  give  effect  to  that  Intention;  and 
It  not  Infrequently  occurs,  in  the  exposition 
of  written  laws,  both  constitutional  and 
statutory,  that  the  letter  of  a  provision  will 
be  just^  made  to  yield  to  a  manifest  in- 
tention In  opposition  to  It  derived  by  con- 
struction alone.  When  we  take  our  constitu- 
tion, therefore,  and  read  It  in  the  light  of 
this  history,  we  see  plainly  that  It  was  not 
Intended  to  declare  that  every  act  pertaining 
to  government,  and  the  regulation  of  the 
social  and  property  rights  of  the  citizen, 
should  be  exercised  exclusively  by  the  leg- 
islative, executive,  or  judicial  department 
of  the  state  government,  or  some  member  of 
It,  according  as  the  act  possessed  a  legisla- 
tive, executive,  or  jndlclal  character,  for  we 
find  there  are  many  such  acts  especially  pe- 
culiar to  the  very  nature  of  our  system,  and 
necessarily  Inherent  In  it,  which,  time  out 
of  mind,  have  not  been  exclusively  exer- 


cised by  these  departments,  and  which,  for 
the  ease  and  efficiency  of  our  system,  could 
not  be  so  exerdsed.  For  illustration,  confine 
literally  all  the  power  of  a  legislative  nature 
to  the  general  assembly,  and  we  strike  down 
at  once  all  governments  of  towns,  and  cities 
by  and  through  municipal  corporations, 
whose  very  existence  and  efficiency  depend 
upon  the  legislative,  executive,  and  judicial 
powers  with  which,  by  thrfr  nature,  they 
must  be  clothed,  and  which  they  have  ever, 
under  the  legislative  authority  of  the  state 
alone,  been  accustomed  to  exerdse.  In  the 
light  of  long-established  usage  and  experi- 
ence, we  construe  the  constitution,  and  de- 
termine that  Its  framera  never  intended  to 
Interfere  with  the  right  of  municipal  corpora- 
tions, imder  legislative  sanction,  to  exercise 
these  functions  of  government  It  Is  true 
that  under  the  present  constitution  It  may  be 
said  that  the  right  to  create  municipal  gov- 
emments,  with  thrfr  usual  powers,  is  recog- 
nized or  provided  for,  but  with  the  same 
provisions  distributing  the  powers  of  gov- 
ernment as  those  now  In  force,  contained 
In  tiie  constitutions  of  1819,  1861,  and  1865, 
and  with  no  mention  In  those  Instrumoits  of 
authority  In  the  general  assembly  to  create 
municipal  corporations,  the  general  assembly, 
fro'm  1819  to  the  present  time,  has  exercised 
that  authority,  and  the  corporations  so  cre- 
ated have  exercised  the  powers  so  conferred, 
without  objection  or  suggestion  from  any 
source  that  such  exercise  was  not  within 
constitutional  authority,  or  the  assumption 
that  all  legislative,  executive^  and  Judicial 
power  was,  by  the  constitution,  confided  to 
certain  other  designated  bodies  of  magis- 
tracy. When  we  read  upon  this  subject,  we 
find  the  books  teach  us  that  the  spirit  of  lo- 
calized government  by  local  territorial  sub- 
divisions, carried  on  through  subordinate 
governmental  agencies,  found  early  root  and 
growth  in  the  notions  of  English  liberty  and 
polity;  and  we  are  told  that  from  an  im- 
memorial or  early  period  the  local  territorial 
subdivisions  of  England,  such  as  shires, 
towns,  and  parishes,  enjoyed  a  degree  of 
freedom,  and  were  permitted  to  assess  upon 
themselves  their  local  burdens,  and  to  man- 
age their  local  affairs;  and  Judge  DUlon 
declares  that  our  ancestors.  In  the  settle- 
ment of  this  country,  brought  these  notions 
with  them,  and  that  they  found  here  a  Add 
of  unexampled  extent  for  their  free  devel- 
opment Accordingly,  he  says,  the  system 
of  Intrusting  the  direction  of  local  affairs  to 
the  local  constituencies  had  from  the  ear- 
liest colonial  periods  been  carried  on  by  us 
to  a  much  greater  extent  than  In  England: 
and,  he  observes,  as  you  pass  from  one  end 
of  this  coimtry  to  the  other,  alike  In  the 
older  regions  and  In  the  newest  organized 
settiements,  you  find  the  aflblrs  of  each  road 
district,  school  district,  township,  county, 
town,  and  dty  locally  self-managed.  Including 
the  adnllnistration  of  local  justice.  This  pol- 
icy of  creating  local  police  and  municipal  cor- 
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poraticKis,  he  declares,  Is  exhibited  In  all  our 
legLslation,  and  expressly  or  Impliedly  giuir- 
iiutled  in  our  state  constitutlcma  And  Judge 
Goolcy,  spealdng  of  the  powers  of  legislation 
commonly  bestowed  upon  municipal  corpo- 
rations, says  tliat  such  bestowal  is  not  to  be 
<x>ii8idered  as  trenching  upon  the  maxim 
that  legislatiye  power  must  not  be  delegated, 
since  that  maxim  is  to  be  understood  in  the 
light  of  the  immemorial  practice  of  this 
country  and  of  England  which  has  always 
recognized  the  propriety  and  policy  of  vest- 
ing in  the  municipal  organizations  certain 
powers  of  local  regulation,  in  respect  to 
which  the  parties  immediately  interested 
may  fairly  be  supposed  more  competent  to 
Judge  of  their  needs  than  any  central  au- 
thority. Cooley,  Const  Lim.  marg.  p.  118. 
The'  conyentlous  which  framed  our  seTeral 
constitutions,  therefore,  had  no  need  to  ex- 
pressly reserve  to  municipal  corporations 
the  legislative,  executive,  and  Judicial  power 
80  long  wont  to  be  exercised  by  them,  when, 
hi  the  distribution  of  the  powers  of  the  gov- 
ernment of  the  state,  they  declared  that  the 
legislative^  executive,  and  Judicial  power 
should  be  confided  to  the  respective  depart- 
ments or  bodies  of  magistracy  by  them  cre- 
ated and  defined.  The  reservation  arose  by 
implication,  out  of  the  ^dstbig  order  of 
things. 

Again,  if  all  functions  of  government  of  a 
legislative,  executive,  or  Judicial  character 
properly  belong  to,  and  are  therefore  to  bo 
exercised  exclusively  by,  the  several  depart' 
ments  created  by  the  constitution,  what  shall 
become  of  the  multiform  powers  and  duties 
whicli,  by  legislative  enactment,  without  ex- 
press constitutional  anthorltgr,  have  so  long 
been  conferred  upon,  and  exercised  by,  the 
various  officers  {^pointed  to  perform  func- 
tions of  govenunent  in  the  several  counties, 
and  who  are  not  made  members  of  either  of 
those  departments?  Has  it  ever  been 
diou^t  that  the  executive  and  ministerial, 
and  indeed,  in  some  instances,  the  Judicial 
or  goaal  Judicial,  functions  of  the  tax  assess- 
or, tax  collector,  county  treasurer,  coroner, 
county  surveyor,  and  clerks  of  courts,  to 
which  may  be  added  the  officers  and  boards 
of  control  of  our  state  institutions  for  the 
care  of  the  insane  and  deaf,  dumb,  and  blind, 
and  oar  state  and  county  medical  boards 
for  the  preservation  of  the  public  health, 
properly  belong  to  the  several  state  bodies 
of  magistracy  created  by  the  constitution, 
within  the  spirit  and  Intent  of  that  instru- 
ment, and  must  therefor^  be  confided  to  the 
exclnsive  exercise  of  those  bodies?  None 
will  so  declare.  Indeed,  we  have  In  our  sys- 
tem, in  opposition  to  the  letter  of  the  con- 
stitational  provisions  under  review,  striking 
illustrations  of  the  blending  of  legislative, 
executive,  and  Judicial  power  in  the  same 
persons  or  bodies,  which  it  has  not  been,  and 
will  not  be,  supposed  our  several  constitu- 
tions intended  to  inhibit    In  Clay's  Digest, 


and  in -each  compilation  of  our  laws  since, 
we  find  the  creation  of  a  court  of  county 
commissioners.  This  body  is  an  inferior 
court  created  by  law,  and  belongs,  under  ex- 
press provision  of  each  of  our  constitutions, 
to  the  Judicial  department  of  government, 
yet  we  find,  in  its  very  creation,  it  was, 
and  has  ever  since  been,  endowed  with  leg- 
islative and  executive  powers.  In  fact,  its 
chief  duties  are  of  those  characters.  It  is 
given  the  power  to  levy  and  assess  taxes 
for  the  support  of  the  coimty  government, 
which  is  a  legislative  function.  Cooley.  Const. 
Lim.  marg.  pp.  479,  488.  It  is  given  pow(T 
to  direct  and  control  the  property  of  the 
county,  to  examine  and  audit  the  accounts 
of  the  receiving  and  disbursing  officers  of 
the  county,  to  make  rules  and  regulations  for 
the  support  of  the  poor;  and  it  Is  giv^i 
plenary  and  executive  powers  over  the  erec- 
tion and  maintenance  of  public  roads,  bridges, 
and  ferries,  and  the  appointment  of  the  nec- 
essary officers  in  that  behalf.  These  are 
functions  which  do  not  Inber^itly  pertain  to 
the  Judiciary,  yet  none  will  say,  in  view  of 
their  long-continued  and  useful  exercise  by 
the  court  of  county  commissioners,  without 
let  or  hindrance,  that  the  constitution,  in 
distributing  the  powers  of  government,  in- 
tended to  inhibit  such  exercise.  So,  also, 
the  sheriiT,  who  Is  expressly  made  a  member 
of  the  executive  department,  has  ever  beon 
empowered,  by  legislation,  to  perform  the 
Judicial  function  of  approving  bonds  neces- 
sary to  be  token  by  him  in  the  administration 
of  the  laws.  Clerlu,  registers  in  chancery, 
commercial  notaries,  and  commissioners  of 
deeds,  under  constitutions  in  terms  confining 
Judicial  power  to  the  courts,  have  long  exer- 
cised, under  legislative  sanction  <Hily,  the 
power  of  taking  acknowledgments  of  con- 
veyances, which  this  court  has  declared  to  be 
of  a  Judicial  nature.  The  coroner  is  so  for 
an  executive  officer  that  he  may  execute 
process  upon,  and  arrest,  the  sherifT  himself, 
who  is,  by  the  terms  of  the  constitution,  a 
member  of  the  state  executive  department; 
and  yet  It  has  never  been  supposed  that  he 
may  not,  with  constitutional  favor,  p»form 
the  Judicial  functicHi  of  holding  Inquests.  Oth- 
er Illustrations  might  be  given,  but  these  suf- 
fice to  make  clear  the  principle  that  the  con- 
stitution must  receive  an  enlarged  and  liberal 
interpretation,  and  the  intention  of  Its  fram- 
ers  ascertained  upon  a  broad  view  of  the 
history  and  experience,  the  needs  and  usages, 
of  the  time,  and  the  great  gateral  purpose 
they  hod  In  view,  of  framing  a  compre- 
hensive and  beneficent  govenmient  Thus 
viewed,  we  IrreedBtlbly  conclude  that  it  was 
not  the  intention  of  the  constitution  to  de- 
clare that  all  these  powers  and  duties,  so 
Indispensable  to  efficient  government,  and  so 
long  exercised,  under  legislative  sanotloD 
only,  by  these  officers  and  agencies,  of  legis- 
lative creation,  properly  belong  to  the  leg- 
latlve,  ezecutlTe,  or  Judicial  body  of  magls- 
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tracy  created  by  the  constitution,  because 
alone  they  may  partake  of  a  leglslatlTe,  ex- 
ecutive, or  Judicial  nature. 

We  come  then  to  the  concrete  question, 
does  the  power  to  fill  racandes  In  office  by 
appointment  "properly  belong"  to  the  execu- 
tive department  of  the  state  government,  to 
be  exercised  exclusively  by  that  department, 
within  the  meaning  of  the  constitution?  It 
may  be  regarded  as  a  fundamental  policy 
of  our  system  of  state  governments,  In  this 
country,  that  the  selection  of  persons  to  per- 
form the  offices  and  functions  of  govern- 
ment shall  be  left  to  the  people  themselves, 
to  be  exercised  at  the  ballot  box.  Indeed, 
the  right  and  attribute  of  the  people  In  re- 
spect of  the  selection  of  their  own  officers 
by  methods  which  they  may  prescribe  In 
th^tr  written  constitutions  and  laws  are  so 
firmly  fixed  In  our  Institutions  that  the  peo- 
ple themselves  could  not  throw  ttaem  ofF, 
to  the  extent  of  destroying  our  republican 
forms  of  government,  for  the  people  of  the 
states  have  confided  to  the  central  govern- 
ment of  the  United  States  the  power  and 
duty  to  guaranty  to  every  state  In  the  Union 
a  government  republican  in  form.  Section 
4,  art  4,  Const  U.  S.  The  Inherent  nature 
and  essence  of  the  act  of  selecting  officers 
of  government  therefore,  in  view  of  this 
established  policy,  describe  It  as  one  properly 
belonging  to  the  people,  through  the  ballot 
and  not  to  any  particular  department  of  gov- 
ernment to  be  exercised  by  representatives 
Of  the  people.  The  filling  of  vacancies  In 
office  pending  the  action  of  the  people,  by 
appointment  of  their  representatives,  clothed 
by  law  with  that  authority,  Is,  as  a  rule,  an 
expedient  merely,  evoked  by  the  convenience 
and  necessities  of  government  growing  out 
of  the  nature  of  our  systeih.  In  the  nature 
of  things,  the  people  cannot  be  always  called 
upon  to  act  immediately  when  the  selection 
of  a  person  Is  necessary  to  the  exercise  of  a 
function  of  government  Hence,  it  has  been 
customary  and  essential  to  provide  other 
means  of  appointment  in  cases  to  which  this 
necessity  gives  rise.  Furthermore,  in  our 
experience,  wisdom  has  dictated  that  par- 
ticular offices  be  filled  exclusively  by  ap- 
pointment of  some  governmental  agency  oth- 
er than  the  vote  of  the  people  themselves; 
and  this,  and  the  agencies  for  such  appoint- 
ments, and  the  methods  of  filling  vacancies 
in  offices  elective  by  the  people,  have  been 
expressly  manifested  and  prescribed  in  our 
constitution  or  laws.  It  was  uecessary  that 
they  be  so  prescribed,  for  otherwise  the  right 
of  such  appointment  resided  nowhere.  It  be- 
longed to  no  department  of  the  government 
With  us,  the  governor  has  no  prerogatives. 
He  must  find  warrant  in  the  written  law 
for  his  every  official  act  He  has  no  more 
power  to  appoint  officers,  when  not  expressly 
conferred,  than  has  the  president  of  the 
senate,  who  Is  of  the  legislative,  or  the  chief 
justice  of  this  court  who  is  of  the  judicial, 
d^artment;   and  wben  we  go  back  to  our 


constitutions  and  laws,  in  this  state,  from  the 
beginning  of  the  state  government  to  the 
present  we  find  it  has  been  the  policy  to 
distribute  this  appointing  power  among  the 
several  departments  of  the  state.  We  need 
not  specify.  The  instances  will  readily  oc- 
cur to  the  minds  of  those  familiar  with  the 
constitutions  and  laws.  It  may  be  true,  that 
the  governor  has  been  invested  wfth  the 
greatest  share  of  this  power,  but  no  princi- 
ple or  policy  has  been  declared  that  the 
power  Inherently  belongs  to  him.  And  we 
may  remark  that  the  fact  that  all  our  con- 
stitutions, in  assigning  appointive  power  to 
the  governor,  have  specifically  designated 
the  particular  officer  to  whom  it  applied,  fur- 
nishes cogent  argument  that  the  people  did 
not  regard  the  power  as  necessarily  or  in- 
herently belonging  to  him. 

In  what  we  have  said,  we  have  pretermit- 
ted inquiry  whether  or  not  the  act  of  ap- 
pointing an  officer  is  Inherently  of  an  execu- 
tive character;  and  we  have  endeavored  to 
show  that,  whether  so  or  not  it  is  not  such 
an  act  as,  upon  a  proper  construction  of  the 
constitution,  properly  belongs  to  the  ex- 
ecutive department  The  weight  of  author- 
ity Joins  issue  upon  the  proposition  that  it 
is  inherently  of  that  character.  The  supreme 
court  of  California  declares  it  possesses  Judi- 
cial characteristics.  Says  that  court:  "The 
person  to  be  appointed  is  required  to  have 
certain  qualifications.  He  must  be  a  citi- 
zen of  the  United  States,  and  of  the  state, 
and  a  resident  and  qualified  voter  of  the 
city  and  county,  and  he  must  be  of  good 
repute  for  honesty  and  sobriety,  and  he  is 
required  to  produce  evidence  to  this  effect 
*  *  *  The  examination  of  these  questions, 
passing  upon  the  sufficiency  of  the  evlduice^ 
and  determining  whether  the  candidates  pos- 
sess the  requidte  qualifications,  are  certainly 
functions  partaking  essraitlaUy  of  a  Judicial 
character."  People  v.  Provlnee,  84  Cal.  520. 
In  People  v.  Morgan,  90  m.,  on  page  662,  It 
is  said:  "The  executive  power  in  a  state  is 
understood  to  be  that  power,  wherever 
lodged,  which  compels  the  laws  to  be  en- 
forced and  obeyed.  And  the  instrumentali- 
ties employed  'for  that  purpose  are  officers 
elected  or  appointed,  who  are  charged  with 
the  enforcement  of  the  laws.  But  the  power 
to  appoint  is  by  no  means  an  executive  func- 
tion, unless  made  so  by  the  organic  law  or 
legislative  enactment"  In  Mayor,  etc.,  of 
Baltimore  v.  State,  15  Md.  376,  it  Is  said: 
"We  are  not  prepared  to  admit  that  the  power 
of  appointment  to  office  Is  a  function  In- 
trinsically executive,  in  the  sense  in  which 
we  understand  the  position  to  have  been  tak- 
en, namely,  that  it  is  Inherent  in,  and  neces- 
sarily belongs  to,  the  executive  department 
Under  some  forms  of  government  It  may  be 
so  regarded,  but  the  reason  does  not  apply 
to  our  system  of  checks  and  balances  in  the 
distribution  of  powers,  where  the  people  are 
the  source  and  fotmtaln  of  government  ex- 
erting their  will  after  the  manner,  and  by 
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Instmm  en  tall  ties,  spedally  provided  in  the 
constitution."  In  People  v.  Freeman,  80  Oal. 
233.  22  Paa  Rep.  173,  that  court  again  held 
that  the  i>ower  of  appointment  to  office  is 
not  essentially  an  executive  function,  and 
may  be  regulated  by  law.  Judge  Ohristian- 
cy,  in  People  t.  Hurlbut,  24  Mich.  44,  had 
imder  consideration  whether  the  legislature 
could  appoint  persons  to  fill  offices  created 
tty  It,  and  his  purpose  was  to  determine 
whether  such  appointment  could  be  treated 
as  a  legislatlTe  act  which  It  was  competent 
for  the  legislature  to  perform;  and  in  dls- 
cossing  the  question  he  says:  "Besides  the 
power  to  make  general  rules  for  the  gorem- 
ment  of  officers  and  persons,  and  regulating 
the  rights  and  classes  of  persons,  or  of  the 
whole  commimity,  there  is  a  larg^  class  of 
powers  recognized  as  legislatlTe,  occupying 
an  intermediate  space  between  those  of  a 
judicial  character,  on  the  one  side,  and  the 
execntive,  on  the  other,  and  which  are  not, 
and  cannot  be,  marked  ofT  from  these  by 
any  dear  line."  And  further  on  he  says: 
"As  to  this  mode  of  appointment  bdng  the 
exercise  of  a  power  essentially  executive  in 
its  nature,  it  is  sufficient  to  say  that  execu- 
tive power  cannot  always  be  defined  by  any 
fixed  standard.  In  the  abstract  What  would 
come  within  the  executive  power,  in  our 
form  of  govemmoit,  would  fall  within  the 
legislative,  in  another,  and  vice  versa.  The 
question  here  is  whether,  under  our  constitu- 
tion, it  is  executive  or  legislative,'  and  as 
the  constitution  has  not  confided  the  ap- 
pointment of  those  or  of  the  like  officers 
to  the  executive  authorities,  and  has  left  it 
to  the  legislative  discretion,  whether  to 
create  sach  offices,  and  how  they  shall  be 
fiUed,  It  cannot  be  truly  said  that  such  an 
appointment  is  any  more  in  the  nature  of 
the  exercise  of  an  executive  than  a  legisla- 
tive power."  In  harmony  with  these  de- 
cisions, see  State  v.  Ck>nstanttne,  42  Ohio  St. 
441;  People  v.  Woodruff,  82  N.  Y.  864. 
There  are  dedsions  to  the  contrary:  Taylor 
T.  Com.,  3  J.  X  Marsh,  401;  State  v.  Ken- 
non,  7  Ohio  St  S61;  AcUey's  Oase,  4  Abb. 
Pr.  36;  State  v.  Noble,  118  Ind.  350,  21  N. 
E.  Rep.  244,  and  other  cases  from  that  state. 
These  Indiana  cases  give  the  quesUon  full 
discussion,  and  they  appear  to  be  the  only 
w^-consldered  cases  in  support  of  their 
doctrine.  Mr.  Freeman,  in  an  exhaustive 
note  ia  13  Amer.  St  Rep.,  on  page  125,  (Peo- 
ple V.  Freeman,  [C^.]  22  Paa  Rep.  173,)  re- 
views all  the  authorities  upon  this  subject, 
and  states  hla  ccmclusion  from  them  in  the 
following  language:  "The  truth  is  that  the 
power  of  appointing  or  electing  to  office 
does  not  necessarily  and  ordinarily  belong  to 
either  the  legislative,  the  execntive,  or  the 
Jodicial  department  It  is  commonly  exer- 
cised by  the  people,  but  the  legislature  may, 
as  the  lawmaking  power,  when  not  re- 
strained by  the  constitution,  provide  for  its 
exercise  by  either  departm^it  of  the  govern- 
ment; or  by  any  person  or  assodation  of 


persons  whom  it  may  choose  to  designate 
for  that  purpose.  It  is  an  executive  function 
when  the  law  has  committed  It  to  the  exec- 
utive, a  legislative  fimctlon  when  the  law 
has  committed  it  to  the  legislative,  and  a 
Judicial  function,  or  at  least  a  function  of 
a  Judge,  when  the  law  has  committed  it 
to  any  member  or  members  of  the  Judi- 
ciary." What  he  has  said  meets  with  our 
approval. 

It  is  again  objected  that  the  act  is  unconstl- 
tutiopal  In  that  it  denies  to  the  dty  the  right 
of  local  self-government  This  contention  is 
based  on  the  power  given  the  probate  judge 
to  ai^oint  the  commissioners,  and  upon  the 
further  assumption  that  the  act  empowers 
him  to  appoint  persons  who  are  not  members 
of  the  munidpallty,— who  do  not  reside  wlth- 
ta  the  dty.  There  is  no  force  in  the  objec- 
tion, so  far  as  concerns  the  designation  of  the  ' 
probate  Judge  as  the  appointing  power.  We 
have  reached  the  conduslon  that  the  probate 
Judge  may  lawfully  appoint  the  commission- 
ers. With  that  act,  his  duties  end.  He  takes 
no  part  In  administering  the  dty  government 
The  case  Is  exactly  the  same  as  if  the  ap- 
pointing power  had  been  conferred  upon  the 
governor.  Instead  of  the  Judge  of  probate; 
and  we  apprehend  It  would  not  be  contended 
in  that  case  that  the  local  government  of  the 
dty  was,  for  that  reason,  interfered  with. 
The  persons  appointed  commissioners  exer- 
cise the  functions  of  government  conferred 
upon  them  by  the  act,  and  not  the  person 
who  appoints  them.  But  the  other  proposi- 
tion may  deserve  more  serious  consideration. 
Upon  mature  reflectlcm,  we  do  not  deem  it 
necessary  to  dedde  what  the  effect  upon  the 
act  would  be,  in  respect  at  its  constitutional- 
ity, if  the  construction  of  the  act  thus  as- 
sumed be  the  correct  cme,  for  we  reach  the 
conduslon  that  it  was  not  the  intention  of 
the  legislature  to  authorize  the  appdntment 
of  persons  who  are  not  members  of  the  mu- 
nldpal  corporation  for  whose  use  the  means 
of  local  government  were,  in  part,  being  pro- 
vided. The  act  is  not  carefully  drawn.  It  is 
noticeable  for  the  meagemess  of  Its  provi- 
sions, as  well  as  the  indeflnltoiess  of  some 
of  those  which  are  Inserted.  With  this  diar- 
acter,  it  is  before  us  for  construction.  It  is 
an  act  which  relates  alone  to  the  local  gov- 
ernment of  the  dty  of  Birmingham.  Its  con- 
trolling purpose,  as  all  must  know,  was  to 
provide  an  effident  enforcement  of  the  police 
powers  of  the  dty.  To  this  end  the  legisla- 
ture knew  and  intended  that  the  commission- 
ers to  be  appointed  should  be  persmis  famil- 
iar with  the  governmental  affairs  of  the  dty, 
and  the  needs  and  wants  of  its  police  sys. 
tem,  and  who  should  be  identified  with  the 
dty's  Interest  The  commissioners  are  re- 
quired to  exercise  foil  direction  and  ctmtrol 
of  the  officers  and  members  of  the  police 
force.  They  are  required  to  hold  meetings 
at  all  times  when  the  public  interest  of  the 
dty  may  require.  They  are  required  to  exer- 
cise constant  supervision  of  the  conduct  of 
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the  police  officers,  and  to  prefer  accusatloiui 
against  them  for  wrongs  and  dellnquendea 
committed  by  them,  whldi  woidd  Jnatlfy 
their  suq>enBlon  or  remoraL  These  duties, 
whldi  manlfeat  themsdves  as  the  moylng 
causes  of  the  enactment,  tmmlstakably  Imply 
necessity  for  the  appointment  of  persons  res- 
ident in  the  dty,  and  Interested  in  its  wel- 
fare, and  thdr  constant  presence  therein, 
without  which  their  duties  could  not  be  well 
performed.  Suppose  the  probate  Judge  had 
appointed  residents  of  the  county  of  MctUle, 
for  Instance,  to  manage  the  police  affairs  of 
the  dty  of  Birmingham.  Would  any  one 
suppose,  or  could  it  be  legitimately  contend- 
ed, that  the  legislature  intended  by  this  act 
to  confer  any  such  authority?  The  answer 
would  at  once  be,  no;  that  the  intention  was 
that  dtizens  of  the  munldpallty  to  be  affect- 
ed by  the  leg^atlon  be  selected  to  perform 
these  duties.  Suppose,  again,  the  legislature 
should  create  an  office  for  the  exerdse  of 
some  state  governmental  function,  and  pro- 
vide that  the  person  to  fill  it  should  be  ap- 
pointed by  the  governor,  without  providing 
that  he  shall  be  a  resident  of  the  state. 
Gould  It  be  contended  that  the  governor  was 
empowered  to  appoint  a  resident  of  another 
state?  And  would  the  act  be  declared  un- 
constitutional upon  the  assumption  that,  for 
that  reascm,  it  infringed  local  self-govern- 
ment? We  apprehend  It  would  be  at  once 
construed  that  the  governor  must  appoint  a 
resident  of  this  state.  Legislative  enact- 
ments are  always  presumed  to  be  of  consti- 
tutional authority.  It  must  clearly  appear 
that  they  offend  some  provlsioii  of  the  consti- 
tution before  the  courts  are  authorized  to  set 
them  aside.  If  a  construction  may  be  fairly 
indulged  which  will  wrest  them  from  the  at- 
tack of  giving  offense  to  a  constltntlonal  llm- 
ItatlcHi,  that  presumption  shall  be  indulged. 
We  are  therefore  of  the  opinion  that  the  fail- 
ure of  the  act  to  provide,  in  express  terms, 
that  the  commissioners  shall  be  residents  of 
the  dty,  is  due  to  legislative  oversight,  which 
is  supplied  by  the  general  intention  of  the 
legislature  that  they  shall  be  such,  manifest 
upon  the  face  of  the  act  itself. 

It  is  again  objected  that  the  act  Is  tmoon- 
stltutional  because,  by  Its  provisions,  the 
terms  of  the  present  police  oSicera  are  cut 
off,  when  that  object  is  not  expressed  in  the 
title.  This  contention  may  fidrly  raise  the 
question  whether,  upon  a  proper  construc- 
tion of  tue  act,  the  tenures  of  the  present  In- 
cumbents were  cut  off;  but,  whether  so  or 
not,  the  parties  nave  joined  in  a  request  that 
we  construe  the  act,  and  announce  our  opin- 
ion upon  that  question.  It  is  a  prlndple  self- 
evident,  as  well  as  declared  in  all  the  au- 
thorities upon  the  subject,  that  legislative  en- 
actments, and  eadi  and  every  provision 
therein,  go  into  immediate  operation,  unless 
by  force  of  some  general  law,  or  provision 
contained  in  the  act  Itself,  the  operation  is 
postponed  to  some  futTu«  period  or  e^ent; 
and  the  qtedal  provision  which  would  create 


such  pos^onement  must  be  stated  in  ex- 
press words  to  that  effect,  or  in  terms  so 
dear  and  certain  as  to  admit  of  no  other 
rational  Interpretation.  The  prlndple  of  this 
strictness  results  from  the  obvious  necessity 
that  all  men  should  know  with  certainty 
when  our  laws  take  effect  Lane  v.  Kolb, 
92  Ala.  630,  9  South.  Rep.  873,  and  cases 
dted.  Applying  this  rule  to  the  act  in  ques- 
tion, and  it  cannot  admit  of  doubt  that  the 
act  went  into  effect  on  the  day  of  the  first 
regular  meeting  of  the  mayor  and  aldermen 
of  Birmingham,  in  January,  1888,— the  time 
fixed  In  the  act  for  the  appointment  of  the 
commissioners.  There  are  no  provisions 
which  show,  with  the  degree  of  certainty  the 
rule  requires,  an  Intention  to  farther  post- 
pone its  operation.  This  is  true,  not  only 
with  respect  to  the  act  as  a  whole,  but  to 
each  and  every  provisiou  thereof.  The  re- 
sult is  that  the  power  of  the  commlssionera 
to  appoint  the  police  officers  immediately 
arose,  and  all  authority  of  the  mayor  and  al- 
dermen over  thdr  appointment  and  retention 
in  office  ceased.  The  persons  in  office  being  in 
by  virtue  of  the  appointive  power  of  the  mayor 
and  aldermen,  the  abrogation  or  withdrawal 
of  that  power,  and  the  substitution  of  a  new 
appointive  power  in  another  body,  necessarily, 
ipso  facto,  annulled  the  tenures  of  thdr -ap- 
pointees, there  being  nothing  in  the  act  re- 
taining them  in  office.  Lane  v.  Kolb,  supra; 
State  ▼.  Board  of  Public  Lands,  ete.,  7  Neb. 
42.  The  rule  is  analogous  to  that  which  ob- 
tains In  reference  to  agency.  When  the  au- 
thority of  an  agent,  who  is  empowered  to 
appoint  subagents,  is  revoked  by  the  prlnd- 
pal,  the  authority  of  all  existing  subag^its, 
so  appointed,  is  likewise  revoked.  Mechem, 
Ag.  I  270.  These  principles  are  so  undenia- 
ble that  It  Is  unnecessary  to  do  more  than 
state  them.  The  conclusion  here  reached 
does  not  determine  that  the  act  is  unconsti- 
tutional upon  the  ground  alleged,— that  the 
purpose  to  accomplish  such  a  result  is  not 
clearly  expressed  in  its  title.  The  title  Is, 
"An  act  to  establish  a  board  of  commission- 
ers of  police  for  the  dty  of  Birmingham,  Ala- 
bama." This  implies  the  Insertion  in  the  act 
of  all  powers  reasonably  necessary  to  an  effi- 
dent  administration  of  the  police  department 
of  the  dty  by  commissioners,  which  obvious- 
ly indudes  power  in  the  commissioners  to 
appoint  police  officers.  Such  power,  as  we 
have  already  shown,  has  the  effect,  in  itself, 
of  cutting  off  the  terms  of  Incumbents^  It 
follows,  logically,  from  these  unassailable 
propositions,  that  the  title  of  the  act  was 
suffldently  compreh«islve  in  the  particular 
in  question.    Board  v.  Barber,  53  Ala.  S88. 

The  next  question  arising  is,  what  was  the 
mayor's  duty  when  McDonald  presented  him- 
self for  qualification?  This  record  shows 
that  it  docs  not  admit  of  serious  question 
that  the  mayor  had  most  ample  notice  and 
knowledge,  official  and  personal,  of  McDon- 
ald's appointment  It  was  competent  and 
necessary  for  the  commisslonerB  to  organize 
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for  Bystematlo  work,  by  electing  a  presiding 
and  a  clerical  officer.  They  did  bo  by  elect- 
ing a  dialrman  and  secretary.  The  act  says 
they  must  appoint  a  "clerk."  Onila  they  did 
by  appointing  a  person  charged  with  the  du- 
ties of  a  clerk.  That  they  designated  him 
by  the  synonymous  title  of  "secretary"  Is 
whc^  immaterial.  The  duties  of  the  officer 
were  the  same,  whether  you  call  him  clerk 
or  secretaryi  and  the  nature  of  those  duties 
Is  dearly  Implied  in  either  designation.  The 
law  r^ards  the  substance,  not  the  forms,  of 
things.  The  mayor  of  the  dty,  as  a  principle 
of  law,  was  bound  to  take  official  notice'  of 
the  appointment  of  the  commissioners,  and 
of  the  necessary  officers  of  their  board,  by 
them  elected.  He  knew,  Iher^ore,  that  Mudd 
was  chairman,  and  Boggan  secretary  or  clerk. 
These  officers  duly  certified  to  him  McDon- 
ald's appointment  Besides,  the  proof  Is 
most  abundant  that  the  mayor  i>er8onally 
knew  aU  the  facts,  and  made  no  pretense 
that  he  did  not,  but  based  his  refusal  to  act, 
either  xtpoa  the  assumed  unconstitutionality 
of  the  act,  or  the  mistaken  conception  that 
the  tenures  of  those  in  office  were  not  cut 
off.  The  trial  of  the  title  to  the  office  was 
not  within  his  Jurisdiction.  That  must  have 
been  left  to  other  tribunals.  It  was  enough 
for  him  that  McDonald  presented  a  prima 
fade  showing  of  his  appointment,  emanating 
from  the  appotntlng  power.  This  was  done, 
and  the  oath  of  office  should  have  been  ad- 
ministered. 

There  is  dearly  no  merit  In  the  suggestion 
that  five  days  from  McDonald's  appointment 
had  expired  when  he  presetted  himself,  for 
be  had  been  reappointed  within  the  five 
days.  It  Is  said  there  was  no  reappointment, 
but  a  ratification,  merely,  of  the  original  ap- 
pointment, which,  upon  the  principles  of  the 
law  of  ratification,  had  relation  to  the  time 
of  the  appointment  ratified.  This  is  a  mis- 
taken view.  There  la  no  such  prindple  as 
the  ratification  by  the  appointing  power  of 
the  prior  appohitment  of  a  public  officer.  If 
a  i>erson  has  been  Informally  appointed,  and 
has  done  official  acta  under  it, .  or  if  he  has 
acted  without  qualification,  his  acts  are  vali- 
dated by  law  as  those  of  an  officer  de  facto, 
and  no  extent  of  ratification  by  the  appoint- 
ing power  could  add  anything  to  their  valid- 
ity. So,  also,  U  a  per8<m  duly  appointed  falls 
to  qnaltQr  within  the  time  prescribed  by  law, 
and  thereby  forfdts his  right,  a  vacancy  arises, 
which'  the  appointing  power  may  filL  His 
failure  to  qualify  cannot  be  "ratified."  The 
appotntlDg  power  can  only  fill  the  vacancy. 
Though  the  action  of  the  commissioners,  In 
the  present  Instance,  was  put  in  the  form  of 
a  latlflcation,  its  necessary  legal  effect  was 
that  of  a  reappointment  It  was  a  dear  act 
at  the  commissioners,  manifesting  that  thence- 
forth M«^Donald  should  be  chief  of  police, 
and  tUs  was  duly  certified  to  the  corporate 
aotfaortties.  NotUng  more  was  necessary  to 
oonstltate  an  appointment 

ytte  act  reqoired  to  be  performed  by.tlie 


mayor  was  purdy  mlnlsteriaL  There  was  no 
other  adequate  remedy  to  secure  the  right 
than  mandamus.  The  dty  court  properly 
granted  the  writ,  and  its  Judgment  is  af- 
firmed. 


an  Ala.  24!) 
F  KINDER  et  al.  T.  B.  OOODMAN 

MANUF'd  C». 

(Supreme  Court  of  Alabama.     July  27,  1893.) 

ArPBAi/— Tbasscuft— KxcsraoN— How  Fkb. 

SBKYBD. 

1.  A  clerk  of  the  trial  court,  in  making  a 
transcript  to  be  used  on  appeal  as  the  record 
of  the  orders  of  tile  court  and  the  proceedings 
of  the  trial,  should  not  incorporate  therein  any 
matter  or  any  comments  or  notes  of  his  own, 
and  such  matter  ot  comments  will  not  be  con- 
sidered on  appeal. 

2.  A  clerk  of  a  trial  court  has  no  authority 
to  take  from  the  files  of  any  suit  an  original 
paper,  and  send  it  to  the  supreme  court,  except 
on  the  order  or  rule  of  the  judge  or  chancellor, 
and  when,  in  their  opinion,  it  is  necessary. 

3.  The  record  of  an  exception  cannot  be 
preservei]  by  making  a  minute,  signed  by  the 
attorney,  immediately  following  the  ruling  of 
the  court,  in  which  it  is  stated  that  the  party 
against  whom  the  ruling  was  made  reserved  an 
exception. 

4.  In  the  absence  of  a  bill  of  exceptions,  the 
rulings  of  the  trial  court  on  motions  not  entered 
on  the  minntes,  as  shown  by  the  record,  cannot 
be  considered  on  appeal.     - 

Appeal  from  circuit  court,  Tuscaloosa 
county ;    S.  H.  Sprott,  Judge. 

Action  of  attachment  by  the  B.  Goodman 
Manufacturing  Company  against  the  South- 
em  Suspender  Manufacturing  Company,  to 
which  WUlIam  Frieder  was  afterwards  made 
a  party  defendant,  as  the  sole  owner  of  the 
stock  of  the  defendant  company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  original  complaint,  affidavit  for  at- 
tachment, bond,  and  writ  of  ottadiment 
were  against  the  Southern  Suspender  Man- 
ufacturing Company.  Motion  was  after- 
wards made  by  the  plalntlfl  to  amend  its 
complaint,  affidavit,  bond,  and  writ  of  at- 
tachmoit  In  said  cause  by  inserting  the 
name  of  WOllam  Frieder,  who  was  the  sole 
owner  and  proprietor  of  the  Southern  Sus- 
pender Manufacturing  Company;  and  in 
said  motion  the  plalntlfl  averred  that  the 
Southern  Suspender  Manufacturing  Compa- 
ny was  formerly  a  body  corporate,  but  that 
all  of  ItB  stock  and  property  had  passed 
Into  ihe  ownership  of  WlUlam  Frieder,  and 
that  the  said  Frieder  continued  to  make 
contracts  and  to  do  business  In  the  name  of 
the  Southern  Suspender  Manufacturing  Com- 
pany, The  plaintiff  also  moved  the  court 
to  allow  tlie  sheriff  to  amend  his  return  to 
the  writ  of  attadmient  so  as  to  show  that< 
the  notice  of  the  levy  of  said  attachment ' 
was  served  upon  William  Frieder.  These 
motions  were  granted.  The  transcript  con- 
tains no  bill  of  exceptions,  nor  are  the  com- 
plaint, affidavit,  bond,  and  writ  of  attadir 
ment,  as  amended,  set  out  in  the  transcript 
The  assignments  of  error  are  that  the  oourt 
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erred  In  granttng  the  motions  of  the  plala- 
clff  to  allow  the  amendments  of  the  com- 
plaint, affidavit,  bond,  writ  of  attachment, 
and  BhertfT's  return,  and  that  the  comrt 
erred  in  rendering  judgment  against  WU- 
Uam  Frleder. 

Wm.  Cochran  Fltts,  for  appeUants.  J.  M. 
Foster,  for  appellee. 

COLEMAN,  J.  This  cause  was  submitted 
to  be  considered,  first,  upon  the  motion  of 
the  appellee  for  a  writ  of  certiorari  to  the 
clerk  of  the  drcalt  court,  commanding  him 
to  certify  to  this  court  a  perfect  record; 
and.  If  thia  motion  is  overruled,  then  the 
cause  is  to  be  considered  upon  its  merits. 
Affidavits  are  submitted  in  support  of  the 
motion,  and  also  a  counter  afildavit  by  the 
appellants.  We  here  observe  that  a  clerk, 
in  making  out  a  transcript  to  be  used  on 
appeal  as  the  record  of  the  orders  of  a 
coort  and  the  proceedings  of  a  trial,  should 
never  Incorporate  any  matter  or  any  com- 
ments or  notes  of  his  own  in  the  transcript. 
He  performs  his  entire  duty  when  he  tran- 
scribes the  orders'  and  judgments  of  the 
court  as  they  are  entered.  There  is  no  biU 
of  exceptions  in  this  case.  We  find  an  entry 
made  by  the  derk  to  the  effect  "that  the 
amendments  made  In  pursuance  to  the  rul- 
ings of  the  court  are  shown  forth  in  this 
record  by  being  underscored  with  red  ink." 
There  is  nothing  in  the  record  of  the  or- 
ders of  the  court  which  authorized  the  clerk 
to  Insert  any  such  note  as  a  part  of  the 
transcript  It  Is  furtiier  stated  by  the  clerk 
that  "the  original  affidavit,  bond,  and  vnit 
of  attachment,  as  changed  by  amendment, 
are  here  attached  by  the  derk  for  the  in- 
spection of  the  supreme  court"  The  derJc 
has  no  authority  to  take  from  the  files  of 
any  suit  an  original  paper,  and  send  it  to 
this  court  It  is  only  upon  the  order  or 
rule  of  the  Judge  or  chancellor,  and  when, 
in  their  opinion.  It  Is  necessary,  that  sudi 
original  paper  is  transmitted  to  this  court 
Proper  orders  are  then  made  for  Its  preser- 
vation.   See  rule  23,  (20,)  page  803  of  the  Coda 

Just  after  on  entiy  of  record,  granting  a 
motion  made  by  plaintiff  to  amend  the  at- 
tachment proceedings,  the  following  entry- 
appears:  "At  the  time  of  the  granting  of 
this  motion  the  defendant  reserved  an  ex- 
ception to  the  granting  of  the  same."  To 
this  the  attorney's  name  taking  the  excep- 
tion is  signed.  It  is  the  duty  of  the  court 
to  note  the  exceptions  to  his  ruling,  and  this 
is  the  evidence  that  an  exception  has  been 
reserved.  The  attorney's  name  of  record 
entry  has  no  office  to  perform  in  securing  or 
preserving  an  exception  to  the  ruling  of 
the  court  allowing  an  amendment 

The  appellants  certainly  had  the  right  to 
have  a  copy  of  the  original  attachment 
papers  made  a  part  of  the  record;  and  up- 
on this  motion,  with  proper  showing,  this 
court  would  have  ordered  the  derk  to  send 


up  a  complete  and  perfect  record;  but  their 
attitude  is  that  of  resisting  the  motion  of 
the  appellee  for  a  certiorari.  Under  the 
view  we  take  of  the  case,  the  objections  to 
the  record  designated  by  the  appellee  do  not 
injuriously  affect  its  Interest.  The  appear- 
ance in  court  of  William  Frleder  by  his  au- 
thorized attorney  is,  for  all  purposes,  as 
effective  as  service  of  summons.  The  vol- 
untary contributions  to  the  transcript  rec- 
ord by  the  deric,  whether  emphasized  by 
red  ink,  or  in  the  matter  of  directing  the 
attention  of  this  court  to  "original  papers," 
will  not  be  considered. 

Questions  upon  orders  of  the  court  allow- 
ing amendments,  upon  motion  of  the  plain- 
tiff, have  bem  argued  in  briefs  of  counsel, 
but  these  questions  are  not  presented  in  sucfa 
a  way  as  to  authorize  this  court  to  consider 
them.  They  should  have  been  presented  by 
bill  of  exceptions.  There  is  nothing  of  rec- 
ord to  show  what  was  moved  for,  and  what 
allowed.  Motions  entered  upon  the  motion 
docket  are  no  part  of  the  record,  unless  en- 
tered on  the  minutes,  or  shown  by  bill  of 
exceptions,  neither  of  which  was  done,  aa 
appears  from  the  record  before  na. 

The  judgment  must  be  affirmed. 


WILEY  V.  STATE. 


Cn  Ala.  1«) 


(Supreme  Court  of  Alabama.    June  20,  1883.) 

Homicide — SELT-DnrBNaB — Evidemob. 

On  a  proBecution  for  mnrdpr,  where  de- 
fendant relies  on  self-defense,  and  has  intro- 
duced evidence  that  deceased,  vlio  was  his 
wife,  was  of  a  danserons  charactpr,  and  tliat 
on  approaching  her  to  take  her  home,  at  a  time 
when  she  had  been  drinking,  she  cursed  him, 
and  threw  her  hand  toward  her  bosom,  and 
stepped  towards  him,  when  he  shot  her,  it  was 
error  to  exclude  evidence  Dffered  by  bim  that 
deceased  owned  a  pistol,  and  was  in  the  habit 
of  carrying  it  in  the  bosom  of  her  dress,  and 
that  be  knew  these  facta. 

Appeal  from  circuit  court,  POce  connty; 
John  P.  Hubbard,  Judge. 

OUver  Wiley  was  convicted  of  murder,  and 
appeals.    Reversed. 

W.  li.  Parka,  for  appellant  Wnu  L^  Mar- 
tin, Atty.  Qen.,  for  the  Stata 


McOLELLAN,  J.  The  appellant  was  In- 
dicted, tried,  convicted,  and  sentenced  for 
life,  for  the  miuder  of  his  wife,  Dora  Wiley. 
The  killing  by  him  was  not  controverted, 
but  be  idled  on  self-defense.  The  evidence 
for  the  state  tended  to  show  that,  a  short 
time  before  the  killing,  the  defendant  "had 
made  several  threats  that  he  was  going  to 
kill  Dora,  his  wife,  If  she  did  not  go  home 
and  cook  his  supper,  and  said  that  he  was 
going  to  ask  her  to  go,  and  If  she  did  not, 
when  he  asked  her,  he  would  kill  her.  Said 
threats  were  made  at  the  time  when,  and  after, 
the  defendant  had  gone  to  several  to  borrow 
a  pistoL   Tbtit  defendant  did  borrow  a  pis- 
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tol,  and  went  to  where  deceased  was,  •  *  • 
and  asked  her  to  go  home  and  cook  hla 
sapper.  Deceased  refused  to  go,  and  de- 
fmdant  shot  her  with  a  pistol,  which  result- 
ed In  her  instant  death.  That  no  weapon 
was  found  cm  the  person  of  the  deceased, 
and  when  she  was  shot  she  had  a  pocket 
handkerchief  and  bunch  of  keys,  which  she 
was  holding  in  her  hand,  and  that  her  liands 
were  down,  and  In  front  of  her  person,  and 
that  she  was  standing  stUl,  when  she  was 
shot."  The  defendant  testified  In  his  own 
behalf  that  he  borrowed  the  pistol,  bnt  for 
the  purpose  of  shooting  a  dog.  He  denied 
having  threatened  deceased,  and  said  that 
he  had  been  threatened  by  her  several  times 
during  the  day,  but  admitted  tliat  he  had 
been  with  her  much  of  the  time  during  the 
day,  and  that  about  a  half  hoar  before  the 
kUlhig  he  went  off,  about  a  quarter  ot  a 
mile,  and  borrowed  the  pistol,  with  which 
he  shot  deceased,  and  approached  her  to  get 
her  to  go  home  with  him,  as  she  had  been 
drinking,  and  that  when  he  approached  her 
she  cursed  him,  and  threw  her  hand  towards 
her  bosom,  and  stuped  towards  him,  and 
he  shot  her.  "Defendant  also  proved  that 
deceased  was  a  woman  of  dangerous  char- 
acter." The  defendant  then  "proposed  to 
prove  by  his  own  testimony,  and  would  have 
shown,  that  deceased  owned  a  pistol,  and  was 
in  the  habit  of  going  armed  with  her  pistol; 
that  she  carried  it  in  the  bosom  of  her  dress, 
and  defendant  knew  these  facts."  The  court 
refused  to  admit  this  evidence,  and  an  excep- 
tion to  this  ruling  presents  the  only  point  re- 
served for  our  consideration. 

The  action  of  the  court  was  clearly  erro- 
neous. The  t&ctB  proposed  to  be  adduced 
directly  tended  to  support  the  defendant's 
theory  of  self-defense.  The  deceased  was  a 
woman  of  dangerous  character.  The  Jtuy 
might  have  found,  if  they  believed  the  de- 
fendant, that  when  he  shot  her  she  was 
advancing  upon  him  in  an  angry  and  threat- 
ening manner,  throwing  her  hand  to  her 
bosom.  In  coimectlon  with  this  evidence, 
which  was  admitted,  the  testimony  which 
was  exclnded  would  have  gone  to  show  the 
imminency  of  defendant's  peril  of  life  or 
grievous  bodily  harm,  considering  the  sltoa- 
tlon  from  this  point  of  view.  Her  owner- 
stilp  of  a  pistol,  the  fact  that  she  habltnally 
carried  it  in  the  bosom  of  her  dress,  the 
knowledge  on  the  part  of  the  defendant  of 
these  facts,  pot  this  evidence  on  the  footing 
of  an  offer  to  prove,  where  a  man  has  been 
Icilled,  that  the  deceased  threw  his  hand  to 
his  "pistol  pocket"  as  he  advanced  upon  the 
slayer;  and  It  has  never  been  doubted  that 
such  evidence  is  competent  It  is,  indeed, 
exceedingly  common,  in  murder  trials.  We 
have  nothing  to  do  with  the  weight  of  the 
evidence.  That  .was  a  question  purely  for 
the  Jury,  and*  it  should  have  been  submit- 
ted to  them,  along  with  all  the  oth«r  evi- 
dence in  the  case. 

Reversed  and  remanded. 
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STATE,  to  Use  of  CHEROKEE  COUNTY, 

T.  CALHOUN  et  al. 
(Supreme  Court  of  Alabama.  June  22,  1893.) 
Rbcoonizance  of  Witmebs  tok  Statb — Sdbetibs. 
Under  Crim.  Code,  i  4294,  providing 
that  a  justice  of  the  peace  may  compel  a  wit- 
ness for  the  prosecution  in  a  criminal  case  to  es- 
ter into  bond  for  liis  appearance,  with  sufficient 
sureties,  bnt  such  sureties  must  not  be  re- 
quired when  the  witness  does  not  reside  in  the 
state,  the  justice  lias  not  power  to  compel  a 
bond  with  sureties  where  the  witness  resides 
in  G^eorgia,  and  such  a  bond,  while  binding  on 
the  principal,  would  be  invalid  as  to  the  sure- 
ties. 

Appeal  from  circuit  court,  Cherokee  coun- 
ty;  John  B.  Tally,  Judge. 

This  was  an  action  brought  In  the  name  of 
the  state  of  Alabama,  for  the  use  of  Chero- 
kee county,  against  Patrick  Calhoun  and  the 
sureties  on  his  appearance  bond.  There  was 
judgment  for  the  defendants,  and  plaintiff 
appeals.    Reversed  and  remanded. 

On  the  hearing  of  all  the  evidence,  the 
court  refused  to  give  the  general  aflSrmatlve 
charge  for  the  plaintiff,  to  which  ruling  the 
plaintiff  duly  excepted;  but  the  court,  at 
the  request  of  the  defendants,  gave  the  gen- 
eral affirmative  charge  in  their  behalf,  and 
to  the  giving  of  this  charge  the  plaintiff  duly 
accepted. 

Wm.  L.  Mardn,  Atty.  Oen.,  for  the  State. 

COLEMAN,  J.  This  is  an  action  by  sum- 
mons and  complaint  upon  the  following  un- 
dertaking: "We,  Patrick  Calhoun,"  eta, 
"witnesses  against  J.  D.  Williamson  and  Jack 
King,  charged  with  a  public  offense,  do  each 
agree  to  appear  at  the  next  circuit  court  of 
Cherokee  county  to  give  evidaice  against 
J.  WllUamson  and  Jack  King,  and,  falling 
so  to  do,  to  pay  the  state  of  Alabama  four 
hundred  dollars.  Dated  this  30th  of  Sep- 
tember, 1887."  This  obligatioa  was  signed 
by  the  defendants,  and  approved  by  the  jus- 
tice of  the  peace,  who  required  the  obligors 
to  make  Ixmd  for  their  appearance.  The 
bond  is  framed  In  exact  accordance  with 
section  4293  of  the  Criminal  Code. 

The  authority  of  the  justice  of  the  peace 
to  require  witnesses  to  enter  into  an  obUga- 
Hon  of  the  purport  of  the  one  sued  upon  Is 
derived  from,  and  finds  Justification  alone 
in,  section  4294  of  the  Code,  which  Is  as 
follows:  "Whenever  the  magistrate  has 
good  reason  to  believe  that  a  witness  for  the 
prosecution  will  not  appear  to  testify,  he 
may  order  such  witness  to  enter  into  an  un- 
dertaking to  appear  and  testify  in  a  larger 
sum,  and  with  sufficient  sureties;  but  bu<^ 
surety  must  not  be  required  from  any  wit- 
ness who  does  not  reside  in  this  state,  and 
within  fifty  miles  of  the  place  where  the 
examination  takes  place."  The  case  was 
tried  upon  an  agreed  state  of  facts.  These 
are  that  the  witnesses  did  not  appear  accord- 
ing to  the  bond,  and  that  they  were  at  the 
time,  and  have  ever  since  remained,  citizens 
of  the  state  of  Georgia.   It  thus  appears 
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tbat  the  Justice  of  tbe  peace,  In  requiring  the 
witneaees  to  enter  Into  an  undertaking,  under 
the  section  we  have  quoted,  exceeded  hia 
authority,  and  Imposed  upon  them  an  obli- 
gation not  authorized  by  law.  If  the  Justice 
of  the  peace  had  required  of  the  witnesses 
to  enter  Into  bond  for  their  appearance,  as 
he  might  have  done,  under  section  4202  of 
the  Code,  In  the  sum  of  $100  without  surety, 
as  he  was  therein  authorized  and  required 
to  do,  the  undertaking  would  have  been 
valid,  and,  upon  breach  of  condition,  would 
have  supported  an  action  against  them  for 
that  amount  The  words  "In  a  larger  sum," 
In  section  4294,  C!ode,  supra,  evidently  re- 
fers to  the  sum  of  $100,  fixed  by  section  4292 
of  the  Code;  but  whai  a  larger  sum  Is  fixed, 
and  surety  is  also  required,  the  section  Itself 
limits  the  power  of  the  Justice  to  coerce 
suretyship  to  cases  where  the  witnesses  are 
residents  of  the  state,  and  live  and  are  re- 
siding within  60  mOes  of  the  place  where  the 
examination  takes  place.  Upon  the  agreed 
facta,  the  sureties  were  entitled  to  the  gen- 
eral affirmative  charge.  Obligations  of  this 
character  are  J<rfnt  and  several.  Crim.  Code, 
§  4427;  Kllgrow  v.  State,  76  Ala.  101.  The 
justice  of  the  peace  was  authorized,  under 
section  4294  of  the  Code,  to  demand  a  bond 
of  the  witness  "in  a  larger  sum."  The  ob- 
ligation was  binding  upon  the  principal,  and 
as  to  him  the  state  was  entitled  to  recover. 
RevenBed  and  remanded. 


(100  Ala.  ao) 

PAIGB  et  nx.  v.  BBOADFOOT. 

(Supreme  Court  of  Alabama.     June  22,  1893.) 
VB2n>OB'8  LiBN— Flbadino — Vesificatiok— lI.t.R- 

KIED    WOUKN. 

1.  A  bill  to  enforce  a  vendor's  lien  alleging 
that  the  pnrchase-money  notes  were  made  pay- 
able to  complainant  need  not  allege  that  they 
•till  belong  to  h»,  this  being  preaamed. 

2.  A  bill  to  enforce  a  vendor's  lien  describe 
ing  the  land  as  12  acres  situated  in  the  south- 
west comer  of  a  certain  quarter  section,  being 
1,581^  chains  east  and  west  by  758V4  chains 
north  and  south,  is  had  for  indefiniteneM  in 
the  description. 

tS.  Chancery  rule  13,  requiring  complainant 
to  point  out  what  shall  be  answered,  is  com- 
piled with  by  a  footnote  to  the  bill  requiring  an- 
swer to  the  allegations  in  paragraphs  numbered 
from  1  to  5,  inclusive. 

4.  Where  the  bill  does  not  explicitly  waive 
oath  the  anawn  most  be  sworn  to. 

5.  A  bill  filed  by  a  woman  need  not  show 
whether  she  is  marrjea  or  single. 

Appeal  from  city  court  of  Decatur;  Wil- 
liam fi.  Simpson,  Judge. 

The  Mil  in  this  case  was  filed  by  Catherine 
E.  Broadfoot  against  John  Paige  and  his 
wife,  and  sought  to  enforce  a  vendor's  lien 
on  certain  property.  The  aK>eal  is  prose- 
cuted from  a  decree  of  the  chancellor  over- 
ruling certain  demurrers  Interposed  by  the 
defendants.    Reversed  and  remanded. 

The  desciiptlcm  of  the  property  upon  whiqb 
the  lien  is  sought  to  be  fastened  Is  suffl- 
dlently  stated  in  the  opinion.  After  alleging 
the  sale  of  said  property  to  John  Pajge  by 


the  complainant,  and  the  execution  by  said 
Paige  of  his  two  promis8<M7  notes  for  the 
deferred  payments  to  the  complainant,  the 
bill  further  alleged  that  the  complainant  did 
convey  the  described  premises  to  the  said 
diefendant  "by  a  good  and  sufficient  deed,  in 
which  her  husband,  P.  M.  Broadfoot,  joined," 
and  said  deed  was  duly  acknowledged  both 
by  her  husband  and  herself.  The  d^endants 
Interposed  a  demurrer,  and  assigned  the  fol- 
lowing grounds:  (1)  Because  the  bill  fails  to 
aver  that  the  notes  descrlt)ed  in  the  said  biU 
were  at  the  time  of  the  filing  of  the  bill  the 
property  of  the  complainant.  (2)  Tbat  the 
bill  fails  to  aver  that  complainant  was  able 
or  undertook  to  malce  a  valid  deed  of  the 
pvapetty  to  the  defendants.  (3)  Because  the 
description  of  the  land  as  found  in  the  bill  is 
not  suffidcnUy  described  so  as  to  inform  de- 
fendants what  land  the  complainant  under- 
took  to  subject  to  the  payment  of  the  money 
alleged  to  be  due  complainant.  (4)  Because 
in  the  pr^er  of  said  bill  the  complainant  did 
not  give  to  the  respondents  notice,  as  re- 
quired by  rule  13  of  rules  of  chancery  prac- 
tice, what  they  are  required  to  answer,  or 
whether  they  should  answer  under  oath  or 
not  (5)  Because  the  bill  shows  on  Its  face 
that  the  complainant  Is  a  woman,  but  It  does 
not  aver  whether  she  Is  a  married  woman  or 
a  single  woman,  and  it  is  not  averred 
whether  the  property  alleged  to  have  been 
sold  by  her  to  the  respondents,  or  the  notes 
referred  to  in  her  bill,  belonged  to  her  sepa- 
rate estate.  These  demurrers  were  filed  mi 
March  2,  1893,  and  on  April  3d  the  com- 
plainant amended  the  prayer  of  her  bill  so  as 
to  require  the  defoidants  to  answer 
"whether  the  aUegattons  of  said  bill  are  true; 
if  not,  wherein  are  they  untrue,"  but  not  un- 
der oath.  The  footnote  to  the  said  blU  was 
also  amended  by  adding  thereto,  "but  not 
under  oath."  On  the  submission  of  the 
cause  upon  the  demurrers  th^  were  over- 
ruled. 

&  T.  Wert  for  appellant  B.  W.  Godb^. 
for  appellees. 

HABALSON,  X  1.  The  allegations  of  the 
bill  as  to  the  ownership  of  the  note  is  thai 
th^  were  made  payable  to  the  complainant, 
and,  nothing  appearing  to  the  contrary,  the 
presumption  is  they  oontinaed  to  be  hers. 
Besides,  her  ownership  of  the  notes  she  sues 
on  cannot  be  put  in  issue  without  a  plea 
denying  her  ownership  of  them,  verified  by 
affidavit  Hooper  v.  Strahan,  71  Ala.  79; 
Bonner  v.  Young,  68  Ala.  36;  Code,  S  2770. 

2.  The  second  ground  of  demurrer  ia  based 
on  the  lack  of  allegations  which  plainly  ap- 
pear on. the  face  of  the  blU. 

3.  The  land  i»  described  in  the  bill  as  "12 
acres  situated  in  the  8.  W.  comer  of  the  S. 
E.  quarter  of  S.  5,  T.  6,  B.  '4  west  being 
1,681^  chaiuj.east  and  west  and  768% (plains 
north  and  south,  in  Morgan  oounty.  Alar 
bama."   A  paralldogiam  of  such  fllmenslans 
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oontalns  oonalderably  oyer  100,000  acres. 
The  12  acres  on  which  the  lien  is  sought  to 
be  declared  and  enforced  Is  lost  In  bewilder- 
ing nncertainty.  We  take  It  there  is  a  mis- 
take in  the  transcript,  but  we  have  nothing 
dse  by  which  to  go. 

4.  The  footnote  to  the  original  bill  re<iuired 
the  defendant  to  answer  "all  the  allegations 
in  the  foregoing  bill  in  the  paragraphs  num- 
bered from  1  to  6,  inclusive."  This  waa  a 
compliance  with  the  thirteenth  rule  of  chan- 
cery practice,  and,  oath  not  having  been 
waived,  the  answer  was  required  to  be  sworn 
to.  McKenzie  v.  Baldridge,  49  Ala.  664; 
Code,  I  3424.  The  objection  taicen  to  the 
bm  that  it  did  not  conform  to  said  rule  of 
chancery  practice  was  without  merit  After 
the  demnrrer  on  this  ground,  and  before  it 
was  passed  on,  an  amendment,  by  leave  of 
court,  was  filed,  waiving  oath  to  the  answer, 
and  tile  demurrer  as  originally  filed  was  not 
reflled,  nor  was  any  new  demurrer  filed  to 
the  bin  as  amended.  If  the  bill  had  been 
defective  In  the  alleged  matter  of  form  with- 
out the  amendment,  (whiQh  is  not  the  case,) 
and  its  defect  had  been  cured  by  amend- 
ment, the  former  demurrer,  not  having  been 
refiled  after  amendment,  was  functus  ofSclo, 
and  could  not  be  considered.  Voltz  v.  Toltz, 
75  Ala.  569. 

5.  A  bill  filed  by  a  woman  need  not  show 
whether  she  is  married  or  dingle.  This  bill 
shows  complainant  waa  a  married  woman, 
however,  and  that  the  notes  sued  on  were  her 
separate  estate;  and  alleges  that  on  the  14th. 
day  of  January,  1888,  she  conveyed  the  land 
mentioQed  in  the  bill  to  defendant  John 
Paige  by  a  good  and  sufficient  deed,  in  whl(Si 
her  huslKind,  P.  M.  Bioadfoot,  joined,  and 
which  was  duly  acknowledged  both  by  her- 
self and  her  husband. 

All  the  grounds  of  demurrer,  except  the 
third— the  one  having  referaice  to  the  de- 
scription of  the  land— were  without  merit, 
and,  as  for  them,  the  demurrer  was  prop- 
erly overruled;  but  it  should  have  been  sus- 
tained on  account  of  the  said  indeflniteaiesB 
of  desoilption  of  Qie  property  on  which  the 
Hen  Is  soac^t  to  be  enforced. 

Berersed  and  remanded. 


m  Ate.  im 

WILSON  v.  STATE. 

(Supreme  Court  of  Alabama.     June  22,  1893.) 

Ckimisai.  luw— Warb^kts. 

1.  A  warrant  of  arrest,  directed  "to  any 
lawful  officer  of  the  state,"  as  provided  bv  Crim. 
Code,  §  4259,  does  not  require  the  addition  of 
the  words  "of  Alabama." 

2.  Even  if  the  absence  of  such  words  made 
the  warrant  defective,  this  would  not  be  any 
ground  for  quasliing  the  complaint. 

3.  It  is  no  objection  to  a  warrant  that  it  is 
made  returnable  to  th«  "Pike  county  criminal 
eoort  of  said  countjr"  instead  of  to  "the  criminal 
court  of  Pike  county." 

Appeal  from  criminal  court.  Pike  county; 
WlUiam  H.  Paika,  JTtidge. 


John  WUaon  was  convicted  of  assault,  and 
appeals.    Affirmed. 

Tbe  appellant  waa  convicted  for  an  as- 
sault with  a  weapon.  On  the  hearing  of  the 
cause  the  defendant  moved  to  quash  the 
warrant  on  the  ground  tliat  It  was  not  in 
the  proper  form,  and  that  it  was  not  re- 
turnable "to  the  criminal  court  of  Pike 
county."  The  court  overruled  the  motion, 
and  the  defendant  duly  excepted.  Up<Mi  the 
introdactlim  of  all  the  evidence,  which  tend- 
ed to  prove  ttie  defendant  guilty  as  charged 
in  the  complaint,  the  court  refused  to  give, 
at  the  request  of  tbe  defendant,  the  general 
ntttrmative  charge  in  his  behalf,  to  the  re- 
fusal to  give  which  the  defendant  duly  ac- 
cepted. 

D.  A.  Baker,  for  appellant  William  L. 
Martin,  Atty.  Gen.,  for  the  State. 

COLEUtAN,  J.  The  plaintiff  was  tried 
and  convicted  of  an  assault  with  a  knife. 
The  prosecution  l>egan  by  complaint  made 
before  a  justice  of  the  peace,  returnable  to 
the  "Pike  county  criminal  court  of  said 
county  to  answer  said  charge."  The  warrant 
for  the  arrest  waa  directed  by  the  justice  of 
the  peace  "to  any  lawful  officer  of  tbe 
state."  It  Is  Insisted  that  the  warrant 
should  have  been  directed  to  any  lawful 
officer  of  the  state  of  Alabama.  The  war- 
rant follows  the  form  given  in  the  Code. 
See  section  4Si5»,  CMm.  Code;  also  secti<ax 
4397.  This  objection,  if  the  warrant  had. 
been  defective  in  the  matter  complained  of, 
would  not  be  a  ground  fbr  quashing  the 
complaint  which  is  sufficient  It  could  be 
argued  with  equal  force  that  an  indictment 
in  regular  form  should  be  quashed  because 
the  capias  under  wbldi  the  indicted  party 
was  arrested  was  defective. 

The  next  objection  has  even  lees  merit, 
to  wit  tliat  the  warrant  was  not  made  re- 
turnable to  "the  criminal  court  of  Pike 
county."  It  was  made  returnable  to  the 
"Pike  county  criminal  court  of  said  county." 
We  are  unable  to  discover  the  merit  if  any 
exists,  in  this  objection. 

Tbe  next  exception  is  to  tbe  refosal  of  the 
court  to  charge  the  jury  "that  If  the  jury 
believe  the  evidence,  they  should  acquit  the 
defendant"  There  was  legal  evidence  be- 
fore the  jury  which.  If  believed,  clearly 
showed  the  defendant's  guilt  The  charge 
was  properly  refused.   Affirmed. 


(96  Ala.  12) 
ELMORE  V.  STATEL 

(Sqpreme  <3ourt  of  Alabama.    July  27,  1893.) 
Cbikinai,  Law  — Competinot  or  Evidbncb— E8- 

OAPH  OF  DeFEHDAKT. 

On  a  criminal  trial,  though  evidence  that 
atter  arrest,  and  while  awaiting  trial,  defend- 
ant broke  out  of  jail  and  escaped,  is  not  of  it- 
self sufficient  to  warrant  a  conviction,  it  is 
competent  to  I>e  submitted  to  tlie  Jury. 

Appeal  from  circuit  court,  Marengo  coun- 
ty; James  T.  Jones,  Judge.    . 
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Henry  Elmore  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 

On  tbe  trial  of  the  cause,  as  is  shown  by 
the  bill  of  ezceptl<»8,  the  state  Introduced 
as  a  witness  one  T.  J.  Beck,  -who  testified 
that  wlille  he  was  deputy  sheriff  of  Marengo 
county,  In  the  years  1891  and  1892,  the  de- 
fendant was  under  an  Indictment  for  the  of- 
fense for  which  he  was  at  tliat  time  b^ng 
tried;  that  he  was  taken  from  the  jail  under 
bond,  but  was  afterwards  recommitted  to 
Jail;  and  that  after  said  commitment  he 
broke  out  of  Jail,  escaped,  and  fled,  and  was 
afterwards  recaptured.  The  d^endant  moved 
the  court  to  exclude  from  the  Jury  the  state- 
ments of  the  witness  "that  he  broke  out  of 
Jail,  escaped,  and  fled,"  on  the  ground  that 
it  was  irrelevant  and  Illegal  testimony.  The 
court  overruled  this  motion,  and  the  defend- 
ant excepted.  This  is  the  only  question  pre- 
sented on  this  appeaL 

Oesner  Williams,  for  appellant  William 
Ia.  Martin,  A.tty.  Gen.,  for  the  State. 

HARALSON,  3.  The  breaking  out  of  Jail 
and  escape  of  one  under  indictment  for 
crime  may  arise  from  conscious  guilt  and  the 
fear  of  trial  therefor,  and  the  dread  of  the 
punishment  to  follow;  or  it  may  tie  that  the 
defendant,  conscious  of  Innocence,  may  dread 
trial  lest  he  be  convicted;  or,  again,  with 
such  consciousness  of  innocence,  being  con- 
fined In  prison,  and  unable  to  give  bail,  he 
would  seek  freedom  in  fiight  from  the  dis- 
comforts of  such  imprisonment.  Different 
individuals  might  act  differently  under  the 
same  drcumstanoes,  owing  to  the  difference 
in  their  minds,  di8poBiti<Mi8,  and  characters. 
Whether  ov  not  the  motive  for  such  an  es- 
cape has  its  origin  In  the  consciousness  of 
guUt  and  the  dread  of  being  brought  to  iva- 
tice,  or  whether  it  can  t>e  exi>lalned  and  at- 
tributed to  some  other  innocait  motive,  are 
qnesticms  for  the  determination  of  the  Jury, 
under  all  the  evidence  In  the  cause.  Of  It- 
self, such  evidence  would  not  warrant  con- 
viction; bat  it  is  relevant,  and  the  weight 
to  which  it  iB  entitled  is  for  the  Jury,  under 
proper  instructions  from  the  court  Bowies 
V.  State,  58  Ala.  335;  Sylvester  v.  State,  72 
Ala.  201;  Ross  v.  State,  74  Ala.  532;  Garden 
y.  State,  84  Ala.  417,  4  South.  Rep.  828. 
There  was  no  error  in  the  admission  of  tbe 
evidence  excepted  to.    Affirmed. 


(101  Ala.  426) 

COSTELLO  V.  MONTAQUB. 
(Supreme  Court  of  Alabama.     July  27,  1893.) 

FABTmaSHIP— ACOOUKTIHO  IK  BquiTT— Rb*bb- 
ENOS. 

To  a  bill  for  an  accounting  between  part- 
ners after  disBoIution,  defendant  alleged  that 
the  partnerriiip  matters  were  so  conducted  that 
it  was  impossible  to  state  an  account  approxi- 
mately correct.  The  only  evidence  on  this 
question  was  the  testimony  of  the  parties, 
which,  in  some  respects,  was  irreconcilable. 
EM,  that  ordering  a  reference  was  not  error, 
as  other  evidence  might  be  introduced  on  the 


reference  clearly  showing  a  balance  in  favor 
of  one  of  the  parties,  though  it  be  impossible 
to  make  an  absolutely  accurate  statement  of 
accounts. 

Appeal  from  chancery  court.  Mobile  coun- 
ty;  W.  H.  Tayloe,  Chancellor. 

Bill  by  William  H.  Montague  against  C. 
H.  Oostello  for  an  accountlug  between  part- 
ners. From  a  decree  ordering  a  reference, 
defendant  appeals.    Affirmed. 

The  bill  averred  that  William  H.  Mon- 
tague and  C.  H  Costello,  In  February,  1888, 
entered  into  a  partnership  for  the  purpose  of 
carrying  on  a  retail  boot  and  shoe  business 
in  the  city  of  Mobile;  that  the  business 
continued  until  November  3d,  when  it  was 
broken  up  by  fire;  that  the  firm  debts  imd 
all  been  paid,  and  the  solvent  accounts  col- 
lected; and  these  facta  were  admitted  by 
the  ddlendant  It  was  shown  that  each  part- 
ner was  to  get  back  what  he  put  Into  the 
firm,  and  the  balance  was  to  be  equally  di- 
vided ;  tliat  there  was  no  partnership  account 
kept,  but  ea£h  of  the  partners  drew  out  mon- 
«y  as  he  needed  it  and  that  nether  ol>- 
Jected  to  this;  that  the  insurance  compa- 
nies had  paid  them  about  |15,000  for  th^r 
loss,  and  that  they  realized  about  $10,OOG 
from  the  damaged  goods  wliich  were  returned 
to  them  by  the  Insurance  companiea  The 
bank  account  of  the  firm,  and  many  of  tbe 
checks  on  such  account  subsequent  to  tbe 
fire,  were  introduced.  It  was  also  admitted 
tliat  there  had  never  been  any  settlement  of 
the  partnership  affairs.  The  defendant  set 
up  that  there  had  been  an  agreement  be- 
tween him  and  complainant  that  the  partner- 
ship affairs  should  be  considered  as  settled, 
and  he  also  contended  that  there  should  be 
no  decree  of  reference  liecause  the  proofs 
showed  that  no  credit  account  could  be 
stated.  On  the  final  submission  the  diancel- 
lor  ordered  a  reference  to  the  register  to 
state  the  account,  and  it  is  from  this  decree 
that  tbe  present  appeal  is  taken. 

Qregorj  L.  &  H.  T.  Smltta,  for  apiiellant 
Faith  &  Brvin,  for  appelleeu 

COLEMAN,  J.  The  main  purpose  of  tbe 
biU  was  to  compel  a  settlement  of  the  part- 
nership of  William  H.  Montague  &  Co.,  a 
firm  composed  of  William  H  Montague  and 
O.  H.  Costello.  It  alleges  the  dissolution  of 
the  firm,  that  there  are  no  debts  unpaid, 
and  that  there  has  never  be&i.  a  settlement 
of  the  partnership  affairs.  At  the  hearing 
tbe  chancellor  ordered  a  reference  to  the 
register  to  state  an  account  of  the  part- 
nership transaction  between  the  partnersL 
This  appeal  was  prosecuted  from  the  de- 
cree ordering  a  referoice.  There  was  no 
demurrer  to  the  bill,  or  objection  for  want  of 
equity.  The  respondent,  Costello,  answered 
the  bill,  and  In  his  answer  embodied  a  plea 
to  the  effect  that  by  mutual  agreement  the 
parties,  lictween  themselves,  had  settled  and 
closed  the  partnership  matters.  We  agree 
with  the  diancellor  that  the  evidence  does 


Digitized  by 


Google 


Fla.) 


TERRELL  v.  WEYMOUTH. 


429 


It  sustain  the  plea,  and  It  Is  not  Insisted 
on  in  argument.    The  real  defense  to  the 
rt  prayed  Is  that  &e  partnership  matters 
>   so  loosely   and  negligently  conducted 
It   Is  Impossible   to   state   an   account 
wUl  be  approximately  correct    On  this 
10  'Witnesses  were  examined,  except  the 
themsdves.    In  some  respects  their 
^ony  la  Irreconcilable.    But  this  condition 
the  evidence  cannot  Interfere  with  a  proper 
determination  of  the  disputed  facts.   There 
are  certain  presumptions  of  law,  and  rules 
as  to  burden  of  proof,  which  declare  legal 
condtiBlonB  in  f&vor  of  the  one  or  the  oth^ 
dde  when  the  evidence  Is  evoily  balanced 
fbr  and  against  a  disputed  fact    Cases  have 
arisen  where  all  the  parties  kept  th^  ao- 
counta  so  loosely  and  confused  that  the  courts 
refused  to  undertake  to  adjust  their  mat- 
ten,  and  to  state  an  account  betwe«i  them, 
bat  It  would  require  an  extreme  case  to  Jus- 
tify this  conclusion  in  'advance  of  an  at- 
temot  to  state  the  account    On  a  reference 
the  register  may  receive  other  evidence  than 
that  before  the  court  when  the  refereace  Is  or- 
dered, and  a  decree  of  confirmation  will  not 
be  refused,  if  the  evidence  should  clearly 
Show  a  balance  in  favor  of  one  imrtner, 
because  It  was  Impossible  to  make  a  pteds^ 
accurate  statement  of  accounts.    17  Amer. 
&  Eng.   Enc.   Law,  p.   1274.    The  bill  may 
not  be  as  definite  In  its  averm^its  as  good 
pleading  requires,  but  it  was  not  objected  to 
on  this  account,  and,  under  the  pleading  and 
facts  thus  far  disclosed  In  the  record,  there 
was  no  error  in  the  decree  ordering  a  refer- 
ence.   Glover  v.   Hembree,   82   Ala.   324,   8 
South.  Rep.  251;   Haynes  t.  Short,  88  Ala. 
562,  7  South.  Rep.  157. 
Affirmed* 


(U  FUi.   161} 

WILLIAMS  T.  STATU. 
(Supreme  Court  of  Florida.    July  10, 1883.) 

APPBAL — RlSIBVINO  EXUEPTIOSS. 

1.  Where  charges  given  to  the  Jury  are  a» 
signed  as  error,  thev  cannot  bo  considered,  un- 
less excepted  to  in  the  court  below,  in  some  one 
of  the  modes  provided  by  law. 

2.  Assignments  of  error,  based  upon  alle^^ 
erroneous  rulings  daring  the  progress  of  the 
trial,  cannot  be  considered,  npon  writ  of  error, 
unless  such  rnlings  were  excepted  to. 

(Srilabns  hy  the  Court) 

Error  to  circuit  court,  Marloa  county; 
Jesse  X.  Flnley,  Judge. 

Joe  Williams  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

J.  D.  McConnell,  for  plaintifC  In  error. 
William  B.  LAmar,  Atty.  Oen.,  for  the  State. 

TATLOB,  J.  The  plalntifl  In  error  was 
Indicted,  tried,  and  convicted  at  the  spring 
term,  1893,  of  the  circuit  court  for  Marion 
comity,  of  mturder  In  the  first  degree,  with 
recommendation  to  mercy,  and  sentenced  to 
the  state  prison  for  life.  Upon  the  overrul- 
ing of  his  motion  for  new  trial  bdow,  be 
brings  the  cause  here  by  writ  of  error. 


The  sole  groimd  urged  here  by  the  plalntUt 
in  error,  for  a  reversal  of  the  Judgment  and 
sentence.  Is  that  the  court  below  erred  in 
charging  the  Jury  "that  testimony  tending 
to  show  an  alibi  was  not  to  be  considered, 
unless  it  established  the  fact  by  a  prepon- 
derance of  evidence."  We  have  examined 
the  charges  given  by  the  court  to  the  Jury 
carefully,  but  t&U  to  find  in  the  record  here 
any  such  charge,  nor  anything  In  any  of 
Oiem  that  even  Intimates  any  such  doctrine. 
But,  even  if  there  was,  we  cannot  find  that 
any  of  the  charges  giT«i  by  the  court  were 
excepted  to  in  any  way  whatsoever,  which, 
under  the  well-established  rule  here,  would 
preclude  us  from  considering  tliem. 

No  exceptions  were  taken  during  the  trial, 
upon  which  errors  have  been  assigned.  Con- 
sequently, we  cannot  consider  any  assign- 
ment of  error  based  upon  alleged  erroneous 
rulings  during  the  progress  of  the  trial,  to 
which  no  exertion  was  taken  or  noted.  We 
have  carefully  considered  the  entire  record, 
and  find  no  error  therein  that  would  Justify 
any  interference  with  the  Judgment  and  sen- 
tence appealed  from.  The  evidence,  thou^ 
conflicting,  as  to  the  whereabouts  of  the  de- 
fendant at  the  precise  time  of  the  homicide. 
Is  ample,  and  clearly  sufficient  to  sustain 
the  verdict  found.  This  being  true,  it  is 
beyond  our  province  to  disturb  it  The  Judg- 
ment and  sentence  of  the  court  below  are 
therefore  affirmed. 


(SS  FU.  KS) 
TERRELL  v.  WEYMOUTH. 
(Supreme  Court  of  Florida.     July  10,  1803.) 
P1.XTIT10H  — Adhinistbatok  Cahnot  Maintain— 

RiOBtS  OP  INPANT8— EsTOPPBL. 

L  An  administrator  has  no  authority  to  in- 
stitute or  maintain  proceedings  in  equity  for 
the  partition  of  land  in  which  his  intestate  was 
interested. 

2.  Where  minors  are  Interested  In  land  in- 
volved in  a  partition  proceeding,  snoh  proceed- 
ing, and  ail  orders  made  therein,  are  void, 
as  to  such  minors,  unless  they  have  been  made 
parties  thereto  by  service  upon  them  personally. 

3.  Equitable  estoppel  by  conduct,  so  far  as 
it  relates  to  the  trial  of  title  to  land,  is  that 
doctrine  b/  which  a  party  is  prevented  from  set- 
ting up  his  legal  title  because  he  has,  through 
his  acts,  words,  or  silence,  led  another  to  take 
a  position  in  which  the  assertion  of  the  legal 
tide  would  be  contrary  to  equitr  and  good  con- 
science. 

4.  Estoppel  depends  upon  the  facts  and  cir- 
cumstances of  each  case. 

5.  The  land  in  controversy,  in  which  the 
plaintiff  and  his  brother  and  sister  were  orig- 
inally equally  interested,  was  sold  for  partition 
under  proceedings  that  were  void,  as  to  all  of 
them,  6y  reason  of  their  not  being  made  parties 
thereto,  but  at  such  partition  sale  the  brother 
and  sister  of  the  plaintiff,  through  their  guard- 
ian, purchased  the  entire  property;  and  the 
plaintiff  afterwards,  on  coming  of  age,  received 
from  his  guardian,  to  whom  it  was  paid,  his 
full  proportion  of  the  proceeds  of  snch  sale. 
After  such  sale  the  plaintiff's  brother  died  intes- 
tate, leaving  the  plaintiff  and  his  sister  big  sole 
heirs  at  law.  A  short  while  before  the  plain- 
tiff became  of  age,  his  sister,  claiming  to 
own  a  half  Interest  in  said  land  by  virtue  of 
her  purchase  at  snch  partition  sale,  and  an  ad- 
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ditional  one-fourth  interest  therein  by  descent 
from  her  deceased  brother,  sold  and  conveyed 
the  three-fonrtha  interest  therein,  thns  claimed 
by  her,  to  one  J.  G.  S.;  and  the  plaintiff,  on  ar- 
riVing  at  his  majority,  sold  and  conveyed  the 
remaining  one-fonrth  Interest  in  the  land  to  the 
said  J.  O.  S.,  asserting  to  J.  O.  S.,  at  the  time 
of  the  delivery  of  tne  deed,  that  such  one-fourth 
interest,  so  conveyed,  was  the  interest  that  he 
derived  by  descent  from  his  deceased  brother, 
and  that  it  was  all  the  interest  that  he  did  or 
could  own  therein.  '  Nearly  seven  years  after 
Bach  conveyance  by  the  plaintiff  to  J.  6.  S.,  the 
plaintiff  paid  into  the  registry  of  the  court,  b^ 
whose  order  the  land  had  been  sold  for  parti- 
tion, the  amount  of  money,  with  interest,  re- 
ceived by  him  as  his  proportion  of  the  procieeds 
of  snch  partition  sale,  and  brought  ejectment 
against  the  defendant,  who  derived  title  from 
J.  Gr.  S.,  to  recover  a  one-twelfth  undivided 
interest  in  the  land  to  which  he  would  have 
been  entitled,  in  adiiition  to  the  one-fonrth  in- 
terest  expressly  conveyed  by  him  to  J.  G.  S., 
in  the  event  be  could  snccessfuUy  avoid  suclr 
partition  sale  to  his  sister  and  deceased  brother. 
Held,  that  his  declarations  to  ,T.  Gr.  8.  at  the 
time  of  his  conveyance  to  him  of  the  one-fourth 
interest,  coupled  with  his  odmission  of  knowl- 
edge of  the  conveyance  by  his  sister  of  the  other 
three-fourths  interest  to  the  same  vendee,  and 
his  onexplained  acquiescence  therein  for  nearly 
seven  years  after  arriving  at  full  age,  amount- 
ed, nnder  the  circumstances,  to  an  acquiescence 
in,  and  ratification  by  him  of,  snch  partition 
sale,  and  that  he  was  estopped  from  assailing 
it  as  against  his  grantee,  J.  Q.  S.,  and  his  as- 
signs. 
(Syllabus  by  the  Oonrt) 

Appeal  from  drcoit  court.  Orange  county; 
John  D.  Broome,  Judge. 

Ejectment  by  Franklin  !>.  Terrell  against 
Fred.  A.  Weymouth.  Defendant  bad  Judg- 
ment, and  plaintiff  appeal&    Affirmed. 

J.  M.  Cheney  and  Arthur  F.  Odlln,  for 
appellant  C.  F.  Akers  and  Geo.  B.  Newell, 
for  appellee. 


TAYLOR,  J.  The  appellant,  on  the  29th 
of  Februaiy,  188S,  sued  the  appellee,  in 
ejectment,  in  the  circuit  court  of  Orange 
county,  for  the  recovery  of  the  possession  of 
an  undivided  one-tn-elfth  intereiit  and  estate 
in  and  to  the  S.  W.  ^  of  the  N.  W.  %  of 
sectiMi  86,  township  22  S.,  range  29  B.,  con- 
taining 40  acres.  The  parties,  by  agreement, 
waived  a  Jury,  and  submitted  the  cause  to 
the  Judge  of  the  court  below  for  adjudica- 
tion upon  hoth  the  law  and  facts.  The  trial 
rofnilte^  in  a  Judgment  in  the  defendant's 
favor,  and  the  plaintiff  appeals  here. 
-  From  an  agreed  statement  of  facts,  it  ap- 
pears that  Ludnda  Terrell,  the  mother  of  the 
plolntiS,  died  in  August,  1860,  owning,  in 
her  own  -separate  right,  the  whole  of  the  N. 
W.  %  of  said  section  36,  of  which  the  land 
in  controversy  Is  a  part  That  she  left  four 
heirs  at  law,  viz.  her  husband,  George  W. 
Terrell,  Mary  Hnghey,  and  Barnard  Hughey, 
two  dhUdren  by  a  former  marriage,  and 
Franklin  Terrell,  (the  plaintiff,)  her  child  by 
her  lost  husband.  That  the  husband,  George 
W.  Terrell,  conveyed  his  nndlTided  one- 
fourth  interest  in  said  land  to  one  Henry 
Robinson.  That  Robinson  afterwards  died, 
and   Catherine  F.   Reavea  became  Us  ad- 


ministratrix.  That   the   said    CaOierlne    F. 
Ileares,  as  admlnlstra^z  of  Robinson,  on 
October  16,  1S73,  filed  a  petiticm  in  the  di^ 
cult  court  of  Orange  county  for  the  parti- 
tion of  said  land  against  William  J.  Brac^ 
as  guardian  ad  litem  for  the  minors,  Mary 
Hngjiey,  Barnard  Hughey,  and  Franklin  Ia 
TerreU.   That  a  decree  for  the  sale  erf  said 
land  for  partition  was  rendered  in  said  suit, 
and  three  commissioners  were  appointed  to 
make  the  sale  thereof,  and  that  said  com- 
missioners sold  the  same  for  partitioa  on 
8<>ptember  4,   1874;   James  P.   Hughey,  as 
guardian   for   the   two   minor   heirs,    Mary 
Hugh^  and  Barnard  Hughey,  becoming  the 
purchaser  of  123  acres,   that  included   the 
lands  sued  for  herein,  and  taking  a  deed  to 
himself,  for  their  benefit,  as  guardian.    That 
the  plaintiff,  Franklin  Terrell,  arrived  at  the 
age  of  21  years  on  the  23d  day  of  June,  1881, 
and  then  had  a  final  settlement  with  his 
guardian,   in  which  he   received   from   his 
guardian  the  amount  of  his  full  pro  rata 
share  of  the  money  arising  from  the  sale  of 
said  land  under  said  partition  proceedings, 
but  did  not  know  at  the  time  that  the  mwiey 
came  from  the  sale  under  said  partition  pro- 
ceedings.   That  a  short  time  before  bringing 
this  suit  he  paid  the  amount  so  received 
into  the  registry  of  the  court  below,  with  in- 
terest from  the  date  of  said  partition  sale, 
as  a  tender  or  refunding.    That  the  plaintiff 
would  be  28  years  of  age  on  June  23,  1888. 
That  in  1877  Barnard  Hughey,  one  of  the 
wards  for  whom  James  P.  Hughey,  as  guard- 
ian, purdiased  said  land,  died  a  minor,  im- 
married,  and  without  having  conveyed  Ms 
interest  in  said  land,  and  leaving  as  his  sole 
heirs  at  law  his  sister  of  the  full  blood, 
Mary   E.    McCall,    (nee   Mary   E.   Hughey,) 
and  the  plaintiff,  Franklin  K  Terrell,  who 
was  his  half-brother.   That  on  the  23d  day 
of  June,  1881,  apcm  cwning  of  age,  the  plain- 
tiff  conyeyed,    by   warranty   deed,   to   (me 
Jolm  O.  Sinclair,  from  whom  the  defendant 
derives  his   title,   an  undivided   (»e-faarth 
Interest  in  and  to  the  40  acres  of  land  out 
of  whlr4i  the  undivided  one-twelfth  interest 
is  sought  to  be  recovered  heroin,  for  the 
consideration  of  $200,   and   that   Maiy   B. 
McCall,   (nee  Hughey,)  the  plaintiff's  half- 
sister,  and  her  hu8band,coaveyed  to  the  said 
Jolm  G.  Sinclair,  by  deed,  tlie  other  three- 
fourths  Interest  in  said  40  acres.    That  the 
defendant,  and  those  under  whom  he  claims, 
have  been  in  the  quiet  and  adverse  posses- 
sion of  said  land,  under  claim  of  title,  since 
the  partition  sale  to  James  P.  Hughey,  as 
guardian,  <hi  September  4,  1S74,  and  that  the 
defendant    Is   a   purchaser   for   value;   the 
plaintiff  admitting  that  ther^  is  a  regular 
chain    of   title    from    the    said    James    P. 
Hughey,  guardian,  down  to  and  in  the  de- 
fendant   By    the   agreement    both    parties 
were  to  haye  the  prirllege  of  Introducing 
other  evidence  outside  of  the  above  facts 
agreed  upon. 
The  pLilntiff  Introduced  in  evidence  the 
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original  record  of  the  proceedings  in  tlie 
partitioa  suit  Instituted  by  Catherine  F. 
RoaTCS,  as  administratrix  of  tiie  estate  of 
Henry  Soblnson,  deceased,  against  W.  J. 
Bra<^,  as  guardian  ad  litem  for  the  three 
inlnor  heirs  of  Ladnda  Terrell,  deceased, 
including  the  petition,  various  orders  ap- 
potntiiig  commissioners  in  partition,  the  re- 
imrt  of  the  commisaloaerB,  of  their  inability 
to  divide  the  land  in  severalty  without  det- 
riment to  the  interests  of  the  parties  en- 
titled; the  decree  of  the  court,  ordering  the 
sale  for  partltlcm;  the  report  of  the  sale, 
and  decree  confirming  the  same.  The  plala- 
dlTs  object  In  introducing  this  record  was  to 
show  tbat  said  paHition  sale  was  void  be- 
canse  the  minor  heirs  of  Ludnda  Terrell, 
including  himself,  were  not  properly  mode 
parties  thereto,  and  because  the  petitioner, 
Catherine  F.  Reaves,  in  her  capacity  as  ad- 
ministratrix of  the  estate  of  Henry  Robin- 
son, deceased,  could  not,  alone,  maintain 
proceedings  for  the  partition  of  lands  in 
wliich  her  intestate  was  interested. 

If  this  xiArtitlon  sale  was  valid,  then,  by 
the  porchase  thereat,  the  two  minors,  Mary 
B.  Hughey  and  Barnard  Hughey,  the  half- 
sister  and  half-brother  oC  the  plalntUf,  be- 
came vested  with  the  title  to  the  entire 
tract  of  land  left  by  *elr  mother,  each  of 
them  acquiring  a  one-half  interest  therein; 
and  apon  the  death  of  Jttamard,  while  still 
a  minor,  and  without  Issue,  his  thus  ac- 
quired one-half  Interest  descended  to  his  sis- 
ter, Mary  E.,  and  to  his  lialf -brother,  the 
plaintiff,  FrankUn  L.  Terrell,  in  the  propor- 
tion of  two-thirds  of  such  lialf  interest  to 
his  sister  of  the  foil  blood,  Mary  E.,  and 
the  other  one-third  thereof  to  his  half  broth- 
er, the  plaintiff,  which  would  have  vested 
in  the  plaintiff,  by  descent  from  his  half- 
brother,  a  one-sixth  Interest  In  the  entire 
tract.  But  U  each  sale  was  a  nullity,  and 
void,  as  to  all  of  said  three  minors,  then 
eatdi  of  them  owned  a  one-fourth  Interest, 
only,  by  descent  from  their  mother,  Ludnda 
Terrell;  and  upon  the  death  of  Barnard 
Hogihegr,  as  aforesaid,  his  one-fourth  Inter- 
est descended  in  the  proportion  of  two- 
tliirds  thereof  to  his  sist^  of  the  full  blood, 
Mary  B.,  and  the  other  one-third  thereof 
to  his  half  brother,  the  plaintiff,  entitUng 
Mar7  SL  to  her  own  one-fourth  plus  two- 
twelfths  inherited  from  Barnard,  equaling 
d^t-twelfths  of  the  whole,  and  entitling 
the  plaintiff  to  Ills  own  one-fourth  plus  one- 
twelfth,  inherited  from  bis  half-brother, 
Barnard,  equaling  four-twelfths  of  the  whole. 
The  plaintiff  does  not  dispute  the  sale  and 
conveyance  by  him  to  John  G.  Sinclair  of  a 
one-fourth  Interest  In  the  40  acres  In  con- 
troversy, but  seeks  by  this  suit  to  annul 
the  partition  sale,  and  thereby  to  make  it 
appear  that  he  only  sold  and  conveyed  to 
John  O.  Sinclair  his  one>-fourth  Interest  In 
the  40  acres  in  dispute,  that  be  Inherited 
directly  from  his  mother,  and  that  he  still 
owns  isnd  retains  the  <»ie-twelfth  Interest 


ttierein  that  he  is  now  oont«idlng  for,  tbat 
he  inherited  from  his  half-brother,  Barnard 
Hughey. 

That  the  partition  proceedings  and  sale 
were  vcrfd,  we  have  no  doubt,  (1)  because 
Catherine  F.  Reaves,  in  her  capadty  as  ad- 
ministratrix of  Henry  Robinson,  deceased, 
liad  no  authority  to  Institute  or  maintain 
such  proceedings,  (Whltlock  v.  Wlllard,  18 
FUi.  156;  Greeley  v.  Hendricks,  23  Fla.  366, 
2  South.  R^.  620;)  and  (2)  because  the 
three  minors  interested  were  not  made  par- 
ties thereto  by  having  process  served  upon 
them  personally,  (Thompson  v.  McDermott, 
19  Fla.  852,  29  Fla.  299,  10  South.  Rep. 
584.)  But  the  appellee  contends  that  the  ap- 
pellant is  estopped  l^  his  conduct,  actions, 
and  declarations  since  said  partition  sale, 
and  since  arriving  at  fuU  age,  from  now  as- 
sailing or  questioning  Its  validity,  and  that 
his  conduct,  acts,  and  declarations  since  his 
arrival  at  the  age  of  his  majority  amount 
to  such  an  acquiescence  in,  and  rattflcation 
of,  such  partition  sale,  as  to  preclude  him 
from  now  gainsaying  or  attacking  Its  va- 
lidity. Equitable  estoppel,  or  estoppel  by 
conduct,  so  far  as  it  relates  to  the  trial  of 
title  to  land,  is  defined  to  be  "that  doctrine 
by  which  a  party  is  prevented  from  setting 
up  his  legal  title  because  he  has,  through 
his  acts,  words,  or  sil»ice,  led  another  to 
take  a  position  in  which  the  assertion  of 
the  legal  title  would  be  contrary  to  equity 
and  good  consclaice."  Sedg.  &  W.  Tr.  Title 
Land,  §  843.  Whether  the  plaintiff  is  es- 
topped, depends  upon  the  facts  and  circum- 
stances of  the  case.  It  a{>pear8  from  the  ad- 
missions and  proofs  that  upon  his  arrival 
at  the  age  of  his  majority  the  plaintiff  re- 
ceived, in  money,  from  his  guardian,  in  a 
settlement  then  had  with  him,  his  full  pro 
rata  share,  as  an  heir  at  law  of  his  mother, 
of  the  proceeds  of  the  partlti(»  sale  of  the 
entire  tract  of  land.  There  is  no  allegaticMi, 
or  pretence,  even,  that  the  land,  when  sold 
for  partition,  did  not  bring  its  full  and  fair 
value  at  that  time,  or  that  the  amount  re- 
ceived by  the  plaintiff  from  his  guardian  as 
his  share  of  the  proceeds  of  such  sale  was 
not  a  full  and  fair  equivalent,  at  that  Ume, 
for  his  interest  In  the  land  sold.  His  half- 
sister  and  half-brother,  through  their  guard- 
ian, became  the  purchasers  at  such  partition 
sale,  and  thereby  became  clothed  with  some 
semblance  of  title,  by  which  they  believed 
they  became  vested  with  a  valid  title  to  a 
one-half  interest  and  estate,  each,  in  and 
to  said  land.  The  parties  have  admitted  that 
the  plaintiff,  at  the  time  that,  he  accepted 
from  his  guardian  his  share  of  the  proceeds 
of  such  sale,  was  ignorant  of  the  fact  that 
the  money  arose  out  of^  or  came  from,  such 
sale,  but  it  is  not  shown  how  long  there- 
after the  plaintiff  continued  in  ignorance 
of  such  fact  John  O..  Sinclair,  from  or 
through  whom  the  defendant  derives  his 
title,  swears  that  the  plaintiff,  at  the  thna 
he  .executed,  to  him  t^e  warranty  d,eed  to 
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the  one-fourth  Interest  In  said  40  acres  of 
land,  (a  part  of  which  Is  the  land  In  con- 
troversy,) represraited  to  him,  and  told  him, 
that  all  the  interest  he  could  ovm  in  said 
land  was  a  quarter  interest  therein  that  he 
Inherited  from  his  deceased  half-brother, 
Barnard  Hughey.  From  the  proofs  It  ap- 
pears that  all  the  parties  acted  under  the 
belief  that  upon  Barnard  Hughey's  death 
his  half-brother,  the  plaintiff.  Inherited  an 
equal  share  of  his  half  interest  acquired  at 
the  partition  sale,  as  did  Barnard's  sister  of 
the  full  blood,  Mary  E.,  which  would  en- 
title the  plaintiff,  as  he  represented  to  Sin- 
clair, to  a -one-fourth  Interest  in  the  whole. 
This  tmderstandlng  was  acted  upon,  too, 
by  Mary  E.,  since  we  find  her  conveying  to 
Sinclair  a  three-fourths  interest  in  the  same 
40  acres  only  a  short  while  before  tlie  plain- 
tiff conveyed  the  remaining  one-fourth  inter- 
est therein.  That  th^  plaintiff  did  repre- 
sent to  Sinclair  that  his  only  Interest  in  the 
land  was  that  which  he  derived  by  descent 
from  his  deceased  half-brother,  and  that 
such  interest  was  a  one-fourth  Interest,  is  not 
denied.  He  admits  that  Sinclair  purchased 
the  other  three-fourths  Interest  from  his  half- 
sister,  Mary  E.  He  remains  silent,  and  per- 
mits his  half-sister  to  assert  title  in  herself 
to  three-fourths  of  the  property,  and,  in  si- 
lence, permits  Sinclair  to  purchase  such  three- 
fourths  interest  from  her,  and  asserts  at 
the  same  time  that  he  owns  only  one-half 
of  his  deceased  brother's  half  interest,  or  a 
fourth  of  said  land,  and  upon  avidh  asser- 
tion sells  and  conveys  such  Interest  to  Sin- 
clair; waits  in  silence  for  nearly  seven  years, 
until  the  land  has  ceased  to  be  longer  known 
by  the  government  numbers  of  its  original 
survey,  as  when  sold  by  him,  and  has  ac- 
quired a  description  as  part  of  a  city,  be- 
fore undertaking  to  assail  such  partition 
proceedings.  Thouj^  the  plaintiff  may  not, 
in  fact,  have  known,  at  the  time  he  received 
from  his  guardian  his  share  of  the  proceeds 
of  the  partition  sale,  flie  source  from  whence 
the  money  came,  yet  when  his  half-brother 
died,  and  he  'became  the  claimant,  as  his 
heir  at  law,  of  one-fourth  interest  in  the 
whole  tract,  as  being  the  equivalent  of  one- 
half  of  the  Interest  that  his  deceased  brother 
owned  therein,  he  must  have  known  that  his 
brother's  Interest  was  a  half  interest,  and 
how  his  half-brother  acquired  such  half  in- 
terest therein,— that  it  was  by  means  of  such 
partition  sale.  It  he  was  ignorant  thereof, 
then,  imder  the  drcumstances,  in  view  of 
his  undenied  assertions  to  Sinclair,  such  Ig- 
norance on  his  part  was  inexcusable.  Sin- 
clair swears  that,  when  he  accepted  the 
deed  to  ttae  one-fourth  interest  from  the 
plaintifl,  he  would  never  have  accepted  it, 
liad  he  not  believed,  and  had  not  the  plain- 
tifl asserted  and  believed,  that  such  fourth 
Interest  was  all  tbe  Interest  that  the  plain- 
tiff had;  and  this  is  not  denied  or  contra- 
dicted In  any  way.  Holding  himself  out  to 
Sinclair  as  bdng  the  owner,  by  descent  from 


his  deceased  half-brother,  of  one-half  of  such 
deceased  brother's  one-half,  and  actually  re- 
ceiving pay  for,  and  conveying,  such  inter- 
est, as  t>eing'  inherited  from  such  brother, 
was  a  recognition  and  acknowledgmoit  up- 
on his  part  that  his  said  half-brother  did 
own  a  half  interest  In  the  whole  of'  such 
tract  of  land,  and  such  half  interest  being 
acquired  by  such  half-brother  at  such  par- 
tition sale,  amounted,  under  the  circum- 
stances, to  such  on  acquiescence  in,  and  rati- 
flcation  by  him  of,  such  sale,  that  he  is  now 
estopped  from  assailing  Its  validity.  The 
Judgment  appealed  from  Is  therefore  af- 
firmed. 


(uru.  MO 
CAMPBBLIi  V.  OAKRUTH  et  aL 
(Supreme  Court  of  Florida.    July  6,  1893.) 

DEBD— SuFnCIEKOT  OF  DbBORII^ION — FOSSBSBIOII 
BT  ObASTEE— EviDSNOB  OT  DbLIVERI — CONSa>- 

EUATioN  —Estoppel —  Exception  of  Instbdc- 

TIOSS. 

1.  If  the  description  of  the  land  conveyed  In 
a  deed  is  anch  that  a  surveyor,  by  applying  the 
rules  of  snrveyinK,  can  locate  the  same,  such 
deacription  ia  aumcient,  and  the  deed  will  be 
snatained  if  it  ia  possible,  from  the  whole  de- 
acription, to  ascertain  and  identic  the  land  in- 
tended to  be  conveyed. 

2.  Where  the  other  terms  of  the  description 
contained  in  a  conveyance  of  land  are  not  suffi- 
ciently certain  and  demonatrative,  the  number 
of  acres  given  is  an  essential  part  of  the  de- 
acription, and  may  be  reaorted  to  in  aid  of  the 
defective  part  of  such  description. 

a.  Wnere  a  deed  deacribed  the  land  as  bdng 
"known  on  the  man  of  the  United  States  sur- 
vey as  the  northwest  quarter  of  the  northwest, 
section  8,  township  29  sooth,  of  range  16  east, 
containing  40  acres,"  held  to  be  a  sufficiently 
certain  description  of  "the  northwest  quarter 
of  the  northwest  quarter  of"  said  section  8,  in 
said  township  and  range;  and  that  the  omitted 
words,  "quarter  of,"  next  preceding  the  word 
"section,"  in  the  description,  would  oe  supplied 
by  construction  as  a  palpable  omiasion. 

4.  The  possession  of  a  deed  by  the  grantee 
therein  is  prima  fade  evidence  of  its  delivery, 
and  the  onus  proband!  in  such  cases  is  upon  the 
party  gainsaying  such  delivery. 

6.  The  administrator  of  a  deceased  grantor 
in  a  deed  is  estopped,  like  such  grantor  himself 
wnnld  be,  from  donying  that  there  was  a  con- 
sid^'ation  for  such  deed,  for  the  purpose  of  de- 
stroying the  effective  operation  of  the  instru- 
ment as  a  deed  of  conveyance  of  the  premises. 
6.  Where  the  entire  charges  given  by  the 
court  to  the  jury  are  excepted  to  as  a  whole  by 
one  gmeral  excoption,  without  specifying  any 
particular  charge  or  part  of  a  charge  to  whidi 
the  exertion  applies,  if  any  of  the  darges  thus 
excepted  to  are  correct  such  general  exception 
cannot  be  considered  upon  appeaL 

(Sylhibus  by  the  C!onrt) 

Appeal  from  circuit  court,  HUlsborough 
county;   Q.  A.  Hanson,  Judge. 

Ejectment  by  Archibald  Campbell,  admin- 
istrator of  the  estate  of  Katurah  Campbell, 
deceased,  against  William  Carruth  and  Del- 
la  Carmth.  Defendants  had  Judgment,  and 
plahatiff  appeals.    Affirmed. 

Bamm  PhlUipa,  for  appellant  Macf&riane 
&  Pettlngill,  for  appellees. 

TAYLOR,  X  The  appellant  sued  the  ^>- 
pellees  In  the  court  below  In  ejectment  for 
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the  recovery  of  tbe  poBsession  of  the  N.  W. 
U  of  the  N.  W.  %  of  section  8,  in  township 
29  S.,  In  range  16  £.,  containing  40  acres, 
and  for  mesne  profits.  Tbe  verdict  and 
judgment  were  in  favor  of  the  defendants, 
and  the  plaintiff  appeals. 

Besides  the  plea  of  the  general  Issne,  the 
defendants  interposed  a  plea  upon  equitable 
groonds,  by  which  it  was  alleged  that  tbe 
plaintiff's  intestate,  prior  to  her  death,  had 
executed  a  deed  of  conveyance  of  the  land 
in  controversy  to  one  of  the  defendants  and 
to  her  sister,  who  was  the  former  wife  of 
the  other  defendant,  and  from  whom  he 
inherited  an  Interest  In  the  premises;  and 
that,  by  a  clerical  omission  of  the  draughts- 
man, the  land  in  controversy,  intended  there- 
by to  be  conveyed,  was  Imperfectly  de- 
scribed as  being  "a  certain  tract  or  parcel  of 
land  lying  and  being  in  the  county  of  Hills- 
borough, state  of  Florida,  known  on  the 
map  of  the  United  States  survey  as  the 
northwest  quarter  of  the  northwest,  section 
eight,  township  29  south,  of  range  16  east, 
containing  40  acres,  more  or  less,"  the  omis- 
sion in  the  description  being  of  the  words 
"quarter  of,"  next  preceding  the  word  "sec- 
tion." The  object  of  the  plea  waa  to  set  up 
as  a  defense  upon  equitable  grounds  that 
the  defendants  occupied  a  position  where 
they  were  entitled  in  equity  to  a  reforma- 
tion of  this  deed  from  the  plaintiff's  intes- 
tate, so  as  to  make  it  convey  the  land  in 
controversy,  that  was  by  the  grantor  in  saTd 
deed  intended  to  be  conveyed,  and  that,  be- 
ing possessed  of  this  equitable  right,  the 
plaintifl  was  not  entitled  to  the  possession 
of  the  premises  sought  by  this  suit.  The 
plaintiff  moved  the  court  to  strike  out  this 
plea  upon  various  grounds  looKing  to  the 
merits  of  the  plea  that  are  unnecessary  to 
be  discussed,  which  motion  was  denied,  and 
tills  ruling  is  the  first  error  assigned.  There 
was  no  necessity,  as  will  be  seen  in  the  dis- 
cussion of  the  next  two  assignments  of  er- 
ror, for  any  reformation  of  the  defendants' 
deed,  mentioned  In  this  plea,  in  order  to 
make  It  upon  its  face  as  it  stood  completely 
available  to  the  defendants  as  a  convey- 
ance of  the  land  sued  for.  Being  possessed 
of  a  deed  from  the  plaintiff's  intestate  that 
was  of  itself  sufficiently  certain  in  its  de- 
scription of  the  land  thereby  intended  to  be 
conveyed,  and  of  suffldent  certainty  of  de- 
scription to  show  upon  its  face  that  it  was 
the  land  in  controversy  in  the  suit  without 
any  reformation  of  its  description,  this  plea, 
setting  up  the  defendants'  right  to  a  refor- 
mation thereof  in  the  matter  of  Its  descrip- 
tion, was  entirely  nugatory,  and  served  no 
other  purpose  than  to  camber  the  record, 
and  aihould  hare  been  stricken  out  on  the 
motion  for  that  purpose;  but  as  the  real 
Issues  In  the  cause  seem  to  have  been  tried 
withont  reference  to  anytltlng  presented  by 
tills  plea,  and  the  deed,  set  up  for  reforma- 
tion therein,  admitted  oy  the  court  in  evi- 
dence upon  Its  merits  as  a  sufficiently  cer- 

T.188o.no.l8— 28 


tain  conveyance  of  the  land  in  controversy, 
we  cannot  see  that  tbe  trial  of  the  real  is- 
sues in  the  cause  was  thereby  embarrassed 
or  confused  or  affected  in  any  way,  and  we 
must  therefore  hold  that  the  denial  of  the 
motion  to  strike  it  out  was  error  without 
injury. 

The  second  and  third  assignments  of  error 
are  to  the  effect  that  the  court  erred  in  con- 
struing the  instrument  mentioned  in  the  fore- 
going equitable  plea  to  be  a  deed,  and  In 
allowing  the  same  to  be  admitted  and  read 
In  evidence  on  behalf  of  defendants,  over  the 
plaintiff's  objection  thereto.  The  instrument 
questioned  has  been  omitted  from  the  reo- 
ord,  and  is  not  before  us,  neither  does  the 
record  show  any  definite  grounds  for  the  ob- 
jection made  at  the  trial  below  to  its  admis- 
sion; but  the  objection  urged  here  seems  to 
be  based  entirely  upon  a  supposed  uncertainty 
and  insufficiency  in  the  description  of  the 
land  therein  conveyed,  in  order  to  make  the 
deed  pertinent  to  the  controversy  pending 
between  the  parties.  Upon  this  ground,  we 
do  not  think  that  the  conrt  erred  In  admit- 
ting the  instrument  in  evidence  as  a  convey- 
ance from  the  plaintiff's  intestate  to  the 
defendants  of  tbe  premises  sued  for.  Tbe 
dedarallon  described  the  land  sued  for  as 
being  the  "N.  W.  %  of  the  N.  W.  %  of  sec- 
tion 8,  in  T.  29  south,  of  range  16  east,  con- 
taining 40  acres,  in  Hillsborough  county." 
This  deed,  so  far  as  we  can  determine  from  the 
record  before  us,  described  the  land  conveyed 
thereby  as  t>eing  "Icaown  on  the  map  of  the 
United  States  survey  as  the  northwest  quar- 
ter of  the  northwest,  section  eight,  township 
29  south,  of  range  16  east,  containing  40 
acres,  more  or  less,  in  Elllaborough  county!" 
The  idea  of  the  objection  seems  to  be  tliat 
the  omission  of  the  two  words  "quarter  of," 
next  preceding  the  word  "section,"  vitiates 
and  renders  the  deed  huqjerative,  for  want  of 
certainty  In  tbe  description  of  the  land  con- 
veyed. The  rule  veith  referoice  to  the  suf- 
ficiency of  description  In  a  deed  Is  that  if 
a  surveyor,  by  applying  the  rules  of  survey- 
ing, can  locate  the  land,  the  description  is 
sufficient;  and  the  deed  will  be  sustained 
if  It  is  possible  from  the  whole  description 
to  ascertain  and  identify  the  land  intended 
to  be  conveyed,  (2  Devi.  Deeds,  S  1012;) 
and  that,  where  there  is  a  palpable  omission 
In  the  description  of  a  deed.  It  may  be  sup- 
plied by  construction;  and  that,  where  the 
other  terms  of  the  description  contained  in 
a  conveyance  of  land  are  not  sufficiently  cer- 
tain and  demonstrative,  the  number  of  acres 
is  an  essential  part  of  the  description,  and 
may  be  resorted  to  in  aid  of  the  defective 
part  of  the  description,  (Hoffman  v.  Riehl,  27 
Mo.  554;  Kirkland  y.  Way,  3  Rich.  Law, 
4;  Bowen  v.  Prout,  52  HI.  354;  Burnett  v. 
McCluey,  78  Mo.  676;  Enochs  v.  Miller,  60 
Miss.  19;  Andrews  y.  Murphy,  12  Oa.  431; 
Dorr  V.  School  Dist,  40  Ark.  237;  Morton 
V.  Root,  2  DiU.  812;  Smiley  v.  Fries,  104  lU. 
416;  Pennington  t.  Clock,  93  Ind.  878.)   Ap- 
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plying  these  rules  to  tbe  deed  In  qaestlon, 
we  think  that  its  description  is  entirely  cer- 
tain and  snfflcient  as  a  conv^ance  of  the 
N.  W.  %  of  tbe  N.  W.  H  of  section  8, 
township  29  S.,  range  16  E.  The  descrip- 
tion giren  starts  out  with  the  assertipn  that 
it  is  according  to  tbe  United  States  survey. 
According  to  tiie  rules  of  tbe  United 
States  for  the  survey  of  her  public  lands, 
It  is  well  known  by  all  persons,  wheth- 
er expert  or  nonexpert  In  tbe  science  of  sur- 
veying, tliat  they  are  flrst  divided  by  rec- 
tangular parallel  lines,  running  north  and 
south,  and  east  and  west,  into  townships, 
6  miles  square,  containing  36.  sections  of  a 
mile  square  each,  detignated  by  the  numbers 
from  1  to  36,  inclusive,  each  containing  640 
acres,  which  are  numbered,  commencing  in 
the  northeast  comer  of  the  townslilp  for  the 
flrst  section,  from  east  to  west,  and  from 
west  to  east,  alternately,  with  progresdve 
numbers,  imtil  the  thirty-sixth  section  is 
completed;  and  that  these  sections  are  again 
subdivided  by  parallel  lines,  running  north 
and  sontb,  and  east  and  west,  flrst  into 
quarters  of  160  acres  each,  designated  by  the 
points  of  the  compass  as  the  N.  E.  ^,  the  N. 
W.  %,  the  S.  H.  %,  and  the  S.  W.  %,  of 
the  ^ven  section;  and  that  these  quarter 
sectl<»is  are  again  subdivided  into  quarter 
quarters,  or  sixteenths,  of  the  whole  section, 
containing  40  acres  each,  that  are  designated 
as  N.  E.  %,  N.  W.  %,  S.  B.  %,  and  S.  W. 
^  respectively,  of  the  quarter  of  the  section 
to  which  they  belong.  Rev.  St  U.  S.  8  2385 
et  seq.  The  sections  are  designated  by  their 
numbers,  1  to  36,  induMve,  and  are  never  re- 
ferred to  as  being  the  "northeast,"  or  the 
"northwest"  section.  It  is  only  when  the 
subdivisions  of  any  given  section  are  referred 
to  tbat  they  are  designated  by  the  terms 
borrowed  from  the  points  of  the  compass. 
So  that,  when  the  questioned  deed  described 
the  land  here  as  being  the  "northwest  quar- 
ter of  the  northwest,  section  8,"  etc.,  "con- 
taining 40  acres,"  it  required  no  forced  con- 
struction or  unwarranted  supplying  of  ab- 
sent words  to  know  at  a  glance  that  the 
"northwest  quarter  of  the  northwest  quarter 
of  section  8,  containing  40'  acres,"  was  in- 
tended. The  designation  of  the  secticMi  by 
its  own  proper  deslgnative  number-S— in  the 
d(-6crlptlon  gi.v&a.  shows  at  once  that  the 
word  "north\*e8t,"  next  preceding  it,  was 
not,  and  could  not  be.  Intended  as  a  locative 
designator  of  the  section.  But  when  the 
number  of  acres  given  and  the  rest  of  the 
descrlptioii  are  considered  together,  it  be- 
comes clear  that  the  40  acres  Intended  to  be 
deseribed  is  that  sixteenth  part  of  section  8 
known,  according  to  the  government  surveys, 
as  tbe  "northwest  quarter  of  the  northwest 
quarter."  Indeed,  so  familiar  have  people 
generally  become  with  these  descriptive 
terms  applied  to  govemm»it  lands  that,  in 
de8crll)tng  them,  it  has  become  quite  common 
to  abbreviate,  and  to  omit  .the  use  of  the 
words  "quarter"  and  "at,"  and  to  leave  them 


to  be  inferred  and  understood;  thus:  "N.  W. 
of  the  N.  W.,  section  8,  T.  29  S.,  R.  16  B., 
containing  40  acres,"  etc.;  and,  with  such 
a  description,  no  one  can  lie  at  a  loss  to 
know  what  land  is  intended.  The  description 
glvKi  in  the  questioned  deed,  we  are  satis- 
fled,  was  sufl^dently  certain,  and  the  court 
committed  no  error  in  admitting  it  in  evi- 
dence upon  the  ground  of  any  supposed  In- 
Bufflciency  or  uncertainty  of  description,  and, 
as  before  stated,  there  was  no  necessity 
for  infusing  into  the  issue  any  idea  of  equi- 
table reformation  of  the  deed,  in  the  partic- 
ular of  its  description,  by  plea  upon  equitable 
grounds.  Some  objection,  though  very  indefi- 
nitely stated  In  the  record,  was  made  during 
the  progress  of  the  trial  to  the  introduction 
of  this  deed,  upon  the  ground  that,  before 
its  introduction,  the  defendants  had  not 
proved  a  delivery  of  it  to  them  by  the 
grantor  therein.  There  was  no  merit  In  tills 
objection.  The  deed,  when  offered  in  evi- 
dence, came  from  tbe  custody  of  the  defend- 
ants, who  were  the  grantees  therein.  The 
well-settled  rule  is  that  the  possession  of  a 
deed  by  the  grantee  therein  la  prima  fade 
evidence  of  its  delivery,  and  the  onus  pro- 
bandi  in  such  cases  Is  upon  tbe  party  gain- 
saying such  delivery.  Tied.  Real  Prop.  | 
813,  and  citations;  Boody  v.  Davis,  20  N. 
H.  140;  1  I>evL  Deeds,  8  294;  Trust  Go.  v. 
Cole,  4  Fla.  358;  Billings  v.  Stark.  15  Fla. 
297;  Branson  v.  Caruthers,  49  CaL  374;  Rob- 
erts V.  Swearingen,  8  Neb.  363,  1  N.  W.  Rep. 
305;  Tunlson  v.  ChambUn.  88  111.  378. 

At  the  trial,  in  the  cross-examination  of 
defendants'  witnesses,  the  plaintiff  attempted 
by  questions  to  show  that  no  consideration 
was  paid  by  the  grantees  to  his  Intestate 
grantor  for  this  deed  to  them  of  the  land 
in  question,  which  attempt  was  ovomled 
by  the  court,  upon  the  ground  that  the  plain- 
tiff, as  admtailstrator  and  heir  at  law  of  the 
grantor  in  such  deed,  was  estopped  from  de- 
nying the  redtals  In  such  deed.  This  ruling 
la  assigned  as  the  fourth  error.  The  deed, 
as  before  shown,  is  not  before  us,  but  we 
gather  from  other  parts  of  the  evidence  that 
it  redted  a  consideration  paid  of  $100.  If 
so,  then  the  court  committed  no  error  in  bold- 
ioig  that  the  grantor's  administrator,  like  the 
grEintor  himself,  was  estopped  from  denying 
that  there  was  a  consideration  for  such  deed, 
for  the  purpose  of  destroying  the  effectiye 
operation  of  the  instrument  as  a  deed  ot 
conveyance  of  tbe  premises.  1  Rice,  Bv. 
476;  2  DevL  Deeds,  8  834^  and  authorities 
dted;  Trafton  v.  Hawes,  102  Mass.  533. 

The  flfth  assignment  of  error  is  that  ttie 
court  erred  in  refusing,  upon  the  plaintifTs 
application,  to  strike  out  the  evidence  of  tbe 
defendant  Delia  Carruth  upon  the  point  as 
to  how  she  came  into  possession  of  the  deed 
from  her  mother,  Katurah  Campbell,  who, 
at  the  time  of  such  testimony,  was  deceased, 
the  witness  having  testlfled  tbat  .she  got  the 
deed  from  her  mother  before  -her  death. 
Had  this  evidence  been  brought  out  by  the 
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defendant  herself  on  her  own  behalf,  there 
would  have  been  merit  in  the  plaintiff's 
effort  to  strike  it  ont,  under  our  statute  pro- 
hibiting interested  witnesses  from  testifying 
as  to  transactions  and  communications  had 
with  persons  deceased  whereby  the  interests 
of  the  estate  of  such  deceased  person  will 
be  affected;  but  the  testimony  of  the  de- 
fendant here  sought  to  be  excluded  was 
Toluntarily  and  deliberately  drawn  ont  from 
the  defendant  by  the  plaintiff  himself,  upon 
the  cross-examination  of  the  defendant  as  a 
witness.  In  the  defendant's  direct  examina- 
tion, nothing  was  stated  by  her  that  was 
subject  to  this  objection.  The  objectionable 
testimony  was  given  in  direct  response  to 
cross-questions  propounded  to  her  by  the 
plaintiff  himself.  Haying  yoluntarlly  elicit- 
ed objectionable  testimony,  that  tends  to 
benefit  his  adversary,  and  to  cripple  himself, 
the  plalntUT  is  not  in  a  position  to  complain, 
but  must  abide  the  result  of  his  own  actioiL 

The  sixth  assignment  of  error  was  the  giv- 
ing of  several  instructions  to  the  jury.  There 
were  eight  distinct  instructions  given  by  the 
court  to  the  jury,  and  the  plaintiff  excepted 
to  them  as  a  whole,  by  one  general  excep- 
tion, without  specifying  any  particular  charge 
or  part  of  a  charge  to  which  his  exception 
applied.  Finding  some  of  the  instructlonSk 
thus  sweeplngly  excepted  to,  to  be  correct 
and  proper  statements  of  the  law  applicable 
to  the  case,  we  cannot  consider  this  assign- 
ment under  the  well-established  rule  of  this 
and  other  courts. '  Dupuis  v.  Thompson,  16 
Fla.  69;  J<An  D.  0.  v.  State,  Id.  554;  Bur- 
roughs T.  StatCi  17  Fla.  643;  Carter  v.  State, 
20  Fla.  754. 

The  seventh  assignment  of  error  was  the 
refusal  of  the  court  to  give  four  several 
instructions  requested  by  the  plaintiff.  We 
find  no  exception  in  the  record  to  the  re- 
fusal of  the  court  to  give  these  instructlcHQis, 
or  any  of  them.  This  assignment  cannot 
therefore  be  considered. 

The  eighth  assignment  of  error  was  the 
giving  of  one  charge  by  the  oonrt  As  this 
particular  charge  was  Included  in-  the  one 
general  exception  to  all  the  charges  given, 
what  has  been  said  of  the  sixth  assignment 
above  applies  also  to  this  assignment. 

Upon  a  review  of  the  whole  case,  we  are 
impressed  with  the  fact  that  the  verdict  and 
judgment  appealed  from  are  in  accordance 
with  the  true  demands  of  justice  between 
tb.0  parties,  and,  finding  no  material  error 
in  the  record,  the  judgment  of  the  court 
below  la  affirmed. 


(UFla.  MS) 

ANDBRSON  v.  STATE. 
(Supreme  Court  of  Florida.    July  29,  1893.) 
Intoxicatino  LiqcoBB — Heluho  witbout  Li- 

CBNBK— RviDBNOa. 

1.  On  a  trial  of  the  charge  of  oarrying  on 
tBe  business  of  selling  liquors  witiboat  a  Ucense, 
wliere  the  proof  shows  only  that  the  defeadaat, 
at  the '  request  of  another,  took  the  letter's 


money,  and  with  it  went  off  and  procured  for 
the  latter  some  whisky,  without  showing  where 
or  from  whom  the  wiualiy  was  obtained,  and 
without  showing  that  the  defendant  was  the 
owner  of,  or  in  any  way  interested  in,  such 
whisky  before  Its  delivery  to  the  party  for 
whom  It  was  obtained,  or  that  he  was  interest- 
ed in  any  way  in  the  money  given  liim  with 
wliich  it  was  procured,  such  erideuce  is  wholly 
insufficient  to  establish  the  charge. 

2.  The  statute  prohibits  the  seiling  of  liq- 
uors without  a  license,  but  there  is  no  law 
making  the  purchase  of  liquor,  either  for  one's 
self  or  for  another,  a  criminal  offense. 
(Syllabas  by  the  Court.) 

Error  to  drcuit  court,  Colombia  county; 
John  F.  A>  line,  Judge. 

Harry  Anderson  was  convicted  of  selling 
Intoxicating  liquors  unlawfully,  and  brings 
error.    Keversed. 

A  J.  Henry,  for  plaintiff  In  error.  William 
B.  liOmar,  Atty.  Gen.,  for  the  State. 

TAYLOR,  J.  The  plaintiff  In  error,  upon 
on  information  filed  by  the  state  attorney, 
was  tried  and  convicted  at  the  spring  term, 
1893,  of  the  circuit  court  for  Columbia  coun- 
ty, for  engaging  in  the  business  of  liquor  s^- 
ing  without  a  license.  Upon  the  refusal  of 
his  motion  for  a  new  trial  he  comes  here  on 
writ  of  error.  The  reliance  here  for  a  re- 
versal is  that  the  evidence  was  not  suffldeat 
to  sustain  conviction.  The  only  evidence  for 
the  prosecution  was  the  testimony  of  one 
James  Smith,  as  followei:  "I  know  the  de- 
fendant During  the  month  of  February, 
1893,  I  was  worldng  in  the  wood  yard  of  J. 
A.  Bethea,  in  Lake  City,  Columbia  county, 
Florida.  I  asked  the  defendant  If  he  knew 
where  I  could  get  some  whisky..  He  said, 
'Yes;'  that  he  could  get  me  som&  I  gave 
him  the  money,  25  cents,  and  he  went  off 
somewhere  and  got  the  whisky,— one-half 
pint,— and  gave  It  to  me.  I  do  not  know 
where  he  got  the  whisky.  This  occurred 
more  than  once.  I  do  not  know  whether 
twice  or  a  dozen  or  twenty  times.  I  asked 
blm  where  I  could  get  whlsl^,  because  I 
knew  him  better  than  any  of  the  other  boys. 
I  came  here  from  Atlanta,  Oa.,  in  December, 
1892.  It  Is  true  that  I  told  Mr.  Eiaton,  in 
Lake  City,  to-daj,  that  I  did  not  know  any- 
thing about  the  defendant  selling  whisky. 
I  do  not  know  whether  he  sold  It  or  not  I 
only  know  that  I  gave  him  the  money,  and 
told  him  I  wanted  some  whlslcy,  and  when 
he  came  back  he  brought  It  to  me."  The  de- 
fendant admitted  on  the  trial  that  he  had 
no  license  to  sell  liquors.  Tbe  burden  was 
upon  tile  state  to  prove  every  essential  ele- 
ment of  the  offense  charged  beyond  a  rqason- 
able  doubt  The  leading  feature  of  the 
charge  was  the  sole  of  liquor  by  the  defend- 
ant, and  It  was  necessary  that  this  fact 
should  have  been  proved  by  competent  evi- 
dence beyond  a  reasonable  doubt  The  evi- 
dence establishes  the  fact  that  the  defendant 
as  the  friend  or  agent  of  the  witness,  took 
the  latter's  money,  and  at  his  request  went 
off  and  procured  some  whlaliy  for  him. 
Where  or  who  he  got  the  liquor  from  Is  not 
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shown.  Neither  Is  It  shown  by  any  word  of 
proof  th&t  the  defendant  was  the  owner  of  or 
Interested  in  the  liquor  furnished  before  Its 
delivery  by  lilin  to  the  witness,  or  that  he 
was  Interested  in  any  way  In  the  money  given 
him  by  the  witness  with  which  the  liquor 
was  procured.  The  proof  here  shows  noth- 
ing more  than  that  the  defendant  acted  as 
the  agent,  for  purchase,  of  the  buyer;  and 
we  know  of  no  law  that  prohibits  the  pur- 
chase of  liquor,  either  for  one's  self  or  for 
another.  Campbell  t.  State,  79  Ala.  271; 
Morgan  t.  State,  81  Ala.  72,  1  South.  Rep. 
472;  Bryant  v.  State,  82  Ala.  61,  2  South. 
Rep.  670.  The  evidence  being  wholly  insuffi- 
cient for  conviction,  the  judgment  and  sen- 
tence of  the  court  bdow  are  reversed. 


(a  Fia.  GS) 

McCLENNY  v.  STATK. 

^Supreme  Court  of  Florida.     July  29,  1898.) 

Crihinal  Law— Appeai,— Rbtiew. 

Where  there  are  no  errors  in  the  record, 
and  the  evidc-nce  is  sufficient  to  sustain  a  con- 
riction  found  in  a  criminal  case^  the  Judgment 
will  b«9  affirmed. 
(Syllabus  by  the  Court) 

Error  to  drcoit  court,  Colnmbia  county; 
John  F.  White,  Judge. 

Susey  McClenny  was  convicted  of  a  mis- 
demeanor, and  brings  error.    Affirmed. 

A.  J.  Henry,  for  plaintiff  In  error.  Wil- 
liam B.  Lamar,  Atty.  Gen.,  for  the  State. 

TAYLOR,  J.  The  plaintiff  In  error,  upon 
an  information  filed  by  the  state  attorney, 
was  tried 'and  convicted,  under  section  2393, 
Rev.  St,  of  tho  misdemeanor  of  conceal- 
ing the  death  of  her  bastard  child,  and, 
upon  the  rt-fusal  of  her  motions  for  arrest 
of  Judgment  and  for  new  trial.  She  brings 
writ  of  error  here. 

The  assignments  of  error  relied  on  here 
are  the  refusal  of  the  court  to  grant  the  mo- 
tions in  arrest  of  Judgment  and  for  a  new 
triaL  The  motion  In  arrest  of  Judgment 
was  founded  upon  a  general  allegation  that 
the  Information  did  not  charge  any  offense 
undH*  the  statute  in  such  cases.  The  sup- 
posed deficiency  in  the  information  Is  not 
pointed  out  either  in  the  motion  In  arrest 
below  or  In  the  briefs  filed  here.  We  are 
nnable  to  discover  any  Insufficiency  In  the 
Information  upon  which  the  defendant  was 
tried,  but,  on  the  contrary,  are  of  the  opin- 
ion tliat  It  contains  folly  every  essential  al- 
legation to  charge  the  crime  under  the  stat- 
ute.' The  chief  ground  of  the  supposed  er- 
ror In  the  refusal  to  grant  the  motion  for 
new  trial  urged  here  is  that  the  evidence 
was  not  sufficient  to  support  the  conviction. 
Without  setting  it  out  In  detail,  after  care- 
fully considering  same,  we  are  of  the  opin- 
ion that  the  evidence  was  ample  to  sustain 
the  verdict  fonnd.  We  see  nothing  in  the 
charge  of  the  court  to  the  Jury  that  was 
erroneous,  or  that  tended  towards  any  Im- 


proper Influence  upon  tiie  Jury.  Finding  no 
errors  In  the  record,  the  judgment  of  tbe 
court  below  is  affirmed. 


anna.  OS) 

SOTTTH  FLORIDA  R.  CO.  T.  WEKSE. 

(Supreme  Court  of  Florida.     June  19,  1893.) 
Defective   Sbbviob  of  Pbocess— How  Cubkd — 
Injubies  to  Khplote  —  ACTiox  Foa— VB:(ua — 
AssDHPTioN  or  Rise. 

1.  Defective  service  of  summons  ad  re- 
spondendum is  cured  by  the  personal  appear- 
ance and  pleading  to  the  merits  of  the  cause  by 
the  defendant. 

2.  Aclions  for  injuries  to  the  person, 
caused  by  a  railroud  company,  are  transitory  in 
their  nature^  and  may  be  brought  in  any  county 
through  which  such  road  runs. 

S.  It  is  not  necessary,  in  order  to  bring  a 
case  witMn  the  rule  that  an  employer  Is  not 
reKponoibln  to  those  in  his  employ  fOr  Injuries 
caused  by  the  negligence  or  misconduct  of  a 
fellow  servant,  that  the  servant-  who  cause* 
and  the  one  who  suffers  the  injury  should  be 
at  the  time  working  togetlier  in  the  same  iwr- 
ticular  work.  It  is  snificient  if  they  are  in 
the  eniploynicnt  of  the  same  master,  engaged 
in  the  same  common  enterprise,  and  both  em- 
ployed to  perform  duties  tending  to  accomplish 
the  same  general  purpose. 

4.  It  is  error  for  the  court  to  submit  a  case 
to  the  jury  on  the  theory  that  the  relation  of 
vice  principal  existed  between  the  defendant 
company  and  the  servant  whose  negligence 
produced  a  personal  injury  to  the  plaintiff, 
when  there  is  no  testimoby  tending  to  show 
that  such  relation  existed,  or  that  the  negligent 
servant  was  at  the  time  performing  any  duties 
devolving  upon  the  principal.  Whether  or  not 
the  rule  in  relation  to  vice  principals  exists  in 
this  state  is  not  decided. 

5.  The  ride  is  well  settled  that  among  the 
poRitire  duties  resting  upon  the  master  to  the 
sorvant  is  the  obligation  to  exercise  such  rea- 
sonable care  as  prudence  and  the  exigencies  of 
the  situation  require  in  providing  the  servant 
with  safe  machinery  and  suitable  instrumental- 
itiea.  and  a  reasonably  safe  place  in  which  to 
work.  The  negligence  of  the  master  in  tliia 
respect  is  not  one  of  the  perils  or  risks  assumed 
by  the  employe  in  his  contract  of  employment, 
and  he  hus  the  right  to  insist  that  the  master 
shall  strictly  comnlT  with  his  obligations  in  this 
respect  But.  while  this  rule  is  clearly  estab- 
lished. It  Is  also  well  settled  that  It  is  a  com- 
plete answer  to  the  daim  for  damages  resulting 
from  a  failure  to  furnish  suitable  instrumental- 
ities and  a  safe  place  to  work  that  the  injured 
servant  has  full  knowledge  of  the  situation,  and 
voluntarily  engaged  In  the  employment  or  con- 
tinued therein  with  such  knowledge  without  ob- 
jection or  protest  and  without  any  assurance 
on  the  part  of  the  employer  to  provide  lietter. 

(Syllabus  by  the  Ck>urt) 

Brror  to  circuit  court,  Orange  comity;  John 
D.  Broome,  Judge. 

Action  for  personal  Injuries  by  Eklward  D. 
Weese  against  the  South  Florida  Railroad 
Ck>mpany.  Plaintiff  had  Judgment,  and  de- 
fendant brings  error.    Reversed. 

The  other  facts  fully  appear  tn  the  follow- 
ing statement  by  MABRT,  J.: 

Weese,  the  defendant  In  error,  aaed  the 
plaintiff  hi  error  for  personal  Injuries  re- 
ceived by  him  while  in  the  employment  of 
the  company.  The  essential  averments  In 
the  declaration  as  to  the  cause  of  action  are 
as  follows:  That  on  the  5th  day  of  Octo1}», 
A.  D.  1886,  the  defendant  company,  plaintiff 
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In  &croc  here,  was  a  corporation  owning  and 
numlng  a  railroa;cl  from  Sonford,  In  Orange 
county,  to  Tampa,  In  Hillsborough  county, 
and  that  plaintiff,  Weese,  was  employed  by 
aaid  corporation  as  a  laborer  on  aald  road 
to  wipe  and  clean  the  engines  that  were 
brought  into  the  town  of  Tampa  at  night 
from  service  on  said  road,  his  term  of  service 
bdng  10  hours  each  night  when  tiiere  were 
engines  requiring  the  same,  at  the  comp^isa- 
tion  of  $40  per  montb.  That  on  the  night  of 
the  4th  day  of  October,  A.  D.  1886,  an  engine 
of  said  corporation  was  placed  on  the  maid 
track  of  its  road  In  the  town  of  Tampa,  by 
the  order  of  Thomas  Landmm,  the  then  act- 
ing yard  master  In  the  said  town  of  Tampa; 
and  plaintiff,  Weese,  being  an  employe  of 
said  corporation,  under  duty  to  clean  said  en- 
gine, and  being  Instructed  by  William  Cole- 
man, an  engineer,  and  an  agent  of  said  cor- 
poration in  this  department,  to  wipe  off  and 
clean  the  same,  proceeded  to  do  so  as  In- 
structed. That  no  pit  was  prepared  In  which 
'to  stand  In  the  process  of  cleaning  said  en- 
gine, and  no  signal  lamp  was  furnished  said 
plaintiff  to  hang  upon  said  engine  as  notice 
and  warning  to  others  employed  on  said  road 
Willie  said  engine  was  beAng  cleaned.  That, 
In  order  to  clean  said  engine,  plaintiff  was 
compelled  to  get  under  it,  and  in  order  to 
get  under  it,  it  was  necessary  to  go  between 
the  wheels,  and  when  under  it  there  was  no 
way  of  escape  except  between  the  wheels; 
and  that  while  under  said  engine  no  damage 
could  ensue  unless  from  gross  neglect  on  the 
part  of  said  corporation  or  Its  agents. 

It  is  also  alleged  that  said  plaintiff  went 
uider  said  en^e  to  clean  It  about  8  o'clock 
on  the  night  of  the  4th  day  of  October,  A. 
D.  1880,  with  a  llghtwood  torch,  which  gave 
abundant  light  and  notice  of  his  locality  and 
employment,  and  that  he  remained  at  work 
cleaning  said  engine  until  about  4  o'clock  on 
the  momlDg  of  the  5th  day  of  said  month, 
when  William  Coleman,  the  oiglneer  afore- 
said, who  had  placed  said  engine  upon  said 
track,  and  Instructed  plaintlfl  to  clean  It, 
carelessly  and  negligently  ran  a  train  of  cars 
belonging  to  said  corporation  back  against 
said  engine,  and  by  great  force  and  violence 
drove  It  out  of  its  place;  and  plaintiff,  being 
forced  to  escape  from  under  said  engine  or 
lie  croshed  by  It,  was  caught  while  trying  to 
escape  therefrom  by  the  wheel  of  said  en- 
gine, and  the  muscles  of  the  calf  of  his  left 
leg  were  entirely  crushed  off  from  the  Ixme; 
and  that  said  injury  was  inflicted  without 
any  negligence  on  the  part  of  plaintiff. 

The  declaration  then  alleges  that  said 
plaintiff  suffered  great  pain  and  sickness 
from  said  injury,  and  has  been  whoUy  dis- 
abled bodily  and  mentally  from  performing 
labor  and  attending  to  business  since  the 
same  was  received,  and  also  that  by  reason 
of  said  injury  said  plaintiff  has  been  per^ 
manently  disabled  physically  and  mentally. 
Other  sources  of  damages  resulting  from  said 
injury  are  stated,  but  it  does  not  become  nec- 


essary to  set  them  out  here.  The  total  dam- 
age alleged  is  $20,000. 

To  this  declaration  the  defendant  company 
demurred  on  the  grounds  that  it  sets  up  no 
sufficient  cause  of  action;  that  the  relation 
of  fellow  servant  existed  between  plaintiff 
and  those  In  charge  of  defendant's  engine 
which  It  is  alleged  caused  the  injury;  that, 
as  shown  by  the  declaration,  it  was  plain- 
tiff's own  negligence  that  caused  said  injury, 
and  not  that  of  defendant  or  its  agents; 
and  for  other  causes  apparent  upon  the  face 
of  the  declaration.  This  demurrer  was  over- 
ruled, and  the  defendant  company  filed  four 
pleas.  The  first  one  was  the  general  issue, 
not  guUty.  The  second  plea  alleged,  in  sub- 
stance, that  plaintiff's  injury  was  caused  by 
his  own  negligence,  and  not  by  the  fault  of 
defendant,  or  of  its  servants  or  agents.  The 
third,  tliat.  If  the  plaintiff  was  injured  as  he 
has  alleged  In  his  dedaratlon,  said  injury 
was  caused  by  the  negligence  and  lack  of 
care  on  part  of  plaintiff  contributing  there- 
to. And,  fourth,  that  if  plaintiff  was  in- 
jured by  the  negligence  or  ladk  of  care  of 
any  of  the  agents  or  employes  of  defendant, 
as  he  has  alleged  In  his  declaration,  said 
negligence  was  that  of  the  fellow  servant 
or  fellow  servants  of  the  plaintiff. 

Some  two  months  and  a  half  after  issue 
had  been  joined  upon  defendant's  pleas,  its 
counsel  asked  leave  to  file  a  plea  to  the 
jurisdiction  of  the  court  to  the  following 
effect,  viz.:  That  plaintiff's  cause  of  action, 
tf  any  he  has,  occurred  In  the  county  of  Hills- 
borough, In  the .  sixth  judicial  circuit  of 
Florida,  and  that  no  sufficient  service  has 
been  had  upon  defendant  to  give  this  court 
jurl8dictl(Hi  of  this  cause;  said  service,  ac- 
cording to  the  return  of  the  officer  who  un- 
dertook to  make  the  same,  having  been 
made  on  one  Rudolf,  who  was  not  the 
president,  secretary,  general  manager,  gen- 
eral solicitor,  superintendent,  or  residait 
business  ag»it  where  the  cause  of  actl<n 
occurred.  This  applicaticn.  was  refused,  and 
the  cause  tried  upon  the  issues  presented, 
resulting  in  a  verdict  for  plaintiff  in  the 
sum  of  15,000.  A  motion  in  arrest  of  this 
judgment  ^as  made  by  defendant  below 
on  the  grounds  that  no  such  service  was  had 
in  said  cause  np<Ki  defendant  as  to  give  the 
court  Jurisdiction  thereof,  and  the  court  had 
no  jurisdlcUcHi  to  try  and  determine  said 
cause,  and  the  same  should  have  been  tried, 
if  at  all,  in  the  county  of  Hillsborough,  sixth 
judicial  circuit  of  the  state  of  Florida.  ThlB 
motion  was  overruled.  Upon  a  motion  for 
a  new  trial,  mode  by  defendant,  plaintiff 
remitted  the  sum  of  $2,000,  and  thereupon 
the  court  overruled  this  motion  for  a  new 
trial,  and  awarded  judgment  in  favor  of 
plaintiff  for  $3,000  and  costs  ot  suit,  and 
from  this  Judgment  the  defendant  has 
brought  the  case  here  by  writ  of  error. 

On  the  point  of  the  company's  liability. 
Including  the  plaintiff's  relation  to  the  com- 
pany and  Its  employes  operating  at  the  rail- 
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road  yard  in  Tampa,  and  the  cause  of  the 
liijury  to  the  plaintiff,  the  effect  of  the  testi- 
mony is  as  follows:  Weese,  the  plaintiff, 
was  employed  by  the  defendant  company 
some  time  about  the  28th  of  July,  1886,  to 
wipe  and  clean  engines  tliat  went  into 
Tampa,  and  to  lire  them  up  before  leaving 
time  on  out-going  trips.  During  his  em- 
ployment fills  service  was  performed  at 
night,  between  6  o'clodt  in  tbe  evening  and 
6  o'dock  in  the  morning,  as  the  engines 
went  into  Tampa  in  the  early  part  of  the 
night,  and  left  early  next  morning.  When 
Weese  was  first  employed  the  railroad  was 
narrow  gauge,  and  he  wcMrked  on  the  engines 
in  wiping  and-  cleaning  them  while  standing 
over  pits  on  side  trades,  where  they  were 
placed  A>r  this  purpoee.  A  pit  is  a  dug-out 
place  between  the  tracks  deep  enough  for 
a  man  to  remain  in  and  escape  injury  should 
the  engine  pass  over  It.  About  the  middle 
of  September,  1886,  the  rails  of  the  com- 
pany's road  on  the  main  line  were  widened 
to  a  standard  gauge,  and  from  the  change 
up  to  the  time  of  the  Injury,  which  was  on 
the  morning  of  the  6th  of  October,  1886, 
<»ly  one  side  track  of  the  company's  rood 
at  Tampa  had  been'  widened  to  the  stand- 
ard gauge,  and  no  pit  had  been  c<m8tructed 
at  that  point  under  either  the  ;naln  line  or 
the  side  track  of  the  clianged  gauge.  From 
the  time  the  gauge  was  widened,  engines, 
after  coming  into  the  yard,  were  constantly 
placed  on  the  main  line  and  the  widened 
side  traclt,  and  the  plaintiff  there  performed 
his  work  of  cleaning  and  wiping  them.  In 
order  to  perform  this  service  it  was  nec- 
essary for  him  to  go  under  the  engines,  and 
the  only  way  this  could  be  done  was  by 
passing  'between  the  wheels  of  the  engine; 
and  this  space  was  narrow,  not  exceeding 
three  feet  near  the  rails,  and  got  much  less 
where  the  wheels  approached  each  other 
nearest  The  space  under  the  engine  was 
about  six  feet  long,  the  width  of  the  gauge, 
and  high  enough  for  a  man  to  remain  on 
his  knees  with  his  body  erect  In  the  yard 
at  Tampa  much  shifting  or  making  up  of 
trains  was  done  at  nlg^t  At  least  two 
trains— one  passenger  and  the  other  freight 
—were  nuule  up  eatdi  night,  preparatory  to 
leaving  next  morning.  The  plaintiff  knew 
these  facts,  as  It  was  his  duty  not  only  to 
wipe  the  engines  during  the  night,  but  to 
put  fire  in  them  at  least  two  hours  next 
morning  before  leaving  time.  He  continued 
in  his  employment  of  wiping  engines  after 
ihe  gauge  was  changed,  and  made  no  objec- 
tion to  his  work  on  account  of  tlie  absence 
of  pits,  or  that  the  engines  were  placed  on 
the  main  line  and  side  track  for  him  to  work 
on  them.  On  the  night  of  October  4,  1886, 
two  engines  were  in  the  raili-oad  yard  at 
Tampa  f(»  plaintiff  to  olean,— one  a  passen- 
ger engine  and  the  other  called  the  freight 
engine.  Plaintiff  cleaned  the  passenger  en- 
gine, and  was  at  work  on  the  freight  en- 
gine, some  time  atwut  4  o'clock  in  the  morn- 


ing, when  he  received  the  injuries  for  which 
he  sues.  This  freight  engine  had  been 
placed  on  the  main  line  a  short  distance 
south  of  the  passenger  depot  by  William 
Coleman,  yard  engineer,  with  box  cats  in 
front  and  behind  it  Tha«  is  a  ctrnflict  in 
the  evidence  as  to  whether  or  not  tlie  en- 
gine was  fronting  north  or  south.  The 
plaintiff  says  It  was  fronting  south,  and  in 
this  he  is  corroborated  by  other  testimony; 
but  the  defendant's  testimony  is  to  the  effect 
tliat  the  engine  was  fronting  north,  the  di- 
rection it  was  to  go  <Hi  its  outward  trip. 
The  main  track  terminated  with  an  abut- 
ment not  far  south  of  where  this  engine  was 
placed,  and  the  space  between  the  oigine 
and  the  abutment  contained  box  oais.  On 
ihe  south  Old  the  engine  was  coupled  on  to 
a  freight  box  by  the  draw  bar,  and  on  the 
north  end  It  was  either  coupled  to  cars,  or 
they  were  standing  dose  to  it  The  plaintiff 
was  not  certain  whether  or  not  the  oiglne 
was  coupled  on  to  a  car  north,  but,  if  not, 
cars  were  standing  near  it;  and  Hie  effect 
of  other  testimony  in  the  record  tends  to 
show  that  the  engine  was  coupled  to  the 
cars  north.  About  8  o'dock  in  the  morning 
aC  the  6th  of  October,  1886,  Coleman,  the 
yard  engineer,  was  engaged  in  making  up 
the  passenger  train  preparatory  for  leaving 
next  morning.  Weese,  it  seems,  had  put 
fire  in  the  engine  used  by  Coleman,  and 
Imew  that  he  was  In  the  yard  shifting  cars. 
This  he  was  in  the  habit  of  doing  every 
morning.  On  the  morning  in  question  the 
yard  engineer  badced  the  passenger  engine 
to  the  fish  wharf,  and  brought  up  a  car,  and 
In  coupling  it  on  to  the  passenger  coaches 
standing  in  front  of  the  oigine  under  which 
Weese  was  at  work  moved  it,  and,  in  at- 
tempting to  escape  between  the  wheels  as 
the  engine  was  moving,  Weese  got  caUght, 
and  his  left  leg  was  injured.  Weese  and  an- 
other witness  who  was  on  the  engine  at  the 
time  testify  that  the  engine  was  moved 
about  12  or  15  feet  Weese  says  that  he  was 
at  work  on  the  eccentric  bars,  immediately 
under  ttie  engine,  when  It  was  struck,  and 
that  it  moved  back  moderately  fast,— as  fast 
as  a  man  can  walk  or  foster,— and  that  he 
crawled  along  under  the  engine  to  keep 
from  bdng  crushed  by  it  His  only  way  of 
escape  was  through  the  wheels,  and  be 
Jumped  between  them,  because  he  thou^t 
it  was  his  safest  course. 

The  testimony  of  other  employes  in  fbe 
yard  at  Tampa  is  to  the  effect  that  the  en- 
gine came  back  carefully,  and  that  the  coup- 
ling on  the  fish  car  only  took  the  slat;k  out 
of  the  cars,  moving  the  engine  not  over  six 
inches.  Their  testimony  also  tends  to  show 
that  Weese  was  not  directly  under  the  en- 
gine, and  his  leg  was  across  the  rail,  but 
Weese  testifies  that  he  was  directly  under 
the  engine,  and  his  leg  was  caught  in  his  ef- 
fort to  escape  between  the  wheels  while  the 
engine  was  in  motion.  This  engine  had  the 
brakes  set  on  it  tightly,  and  it  was  not 
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"chocked."  Weeee  put  the  brakes  on,  and. 
It  seems,  he  had  been  told  that  the  engines 
should  be  "chocked,"  or  the  brakes  put  on, 
to  prevent  them  from  rolling,  and  he  had  beat 
shown  how  to  chock  the  engine  by  putting 
wood  on  the  track  in  front  and  bdiind  the 
wheels.  This  instruction  as  to  "chocking" 
the  engines  was  given  before  the  gauge  was 
changed.  It  also  appears  that  no  dgnal  lan- 
tern was  hung  out  on  the  engine,  and  Weese 
did  not  make  any  request  to  be  furnished 
with  any,  and  the  company  did  not  offer  to 
furnish  any.  There  were  lights  hanging 
along  the  depot  shed  not  very  far  from  where 
the  engine  was  stationed,  and  Weese  had  a 
t«»chUgbt  with  him  under  it  The  torch- 
light consisted  of  a  can  with  a  tube  in  it  to 
bum  olL 

The  yard  engineer  testified  that  he  sup- 
posed it  was  customary  for  railroad  com- 
panies to  famish  signal  lanterns  If  the  engine 
wipers  demanded  them. 

No  signal  lanterns  had  been  bung  on  Ihe 
engines  at  any  time  when  Weese  yroAed  on 
them,  as  he  testifies,  although  one  witness 
introduced  by  him  says  he  thinks  a  signal 
lamp  was  on  the  engine  at  the  time  of  the  in- 
Jury. 

The  engineer,  Coleman,  who  backed  the  en- 
gine against  the  cars  that  moved  the  engine 
under  which  Weese  was  Injured,  was  under 
the  control  of  one  Landrum,  yard  master  at 
Tampa,  whose  duties,  it  seems,  were  to  take 
charge  of  all  trains  upon  their  arrival,  make 
them  np  ready  to  go  out,  do  all  necessary 
shifting,  take  charge  of  the  cleaning  of  cars, 
and  tam  trains  over  to  conductors  ready  to 
go  oat.  Coleman  was  the  engineer  who  man- 
aged the  engines  In  doing  the  Shifting,  and  be 
was  onder  the  direction  of  the  yard  master. 

Weese  testlfled  tliat  he  was  employed  to 
work  for  the  company  by  the  master  me- 
dianic  at  Tampa,  whose  duty  it  was  to  re- 
pair engines,  and  whose  name  was  McLane, 
but  that  Instrom  was  master  mechanic  at  the 
Itane  of  the  inlnry;  that  Instrom  had  been 
absent  from  Tampa  some  eight  or  ten  days 
or  two  weelcB  when  plaintiff  got  hurt,  and,  in 
the  absence  of  the  masfter  mechanic,  Cole- 
man occupied  his  place,  so  far  as  plaintiff 
was  concerned;  and  by  this  he  explains  that 
Colenum  oversaw  his  worlc,  and  Instructed 
Um  In  reference  to  the  same.  Wh«i  Instrom 
was  present  he  superintended  and  inBtrocted 
plaintiff,  and  in  his  absence  Coleman  took 
Instrom's  place.  Plaintiff  was  asked  who 
put  Coleman  over  him,  and  he  sold  he  sup- 
posed Instrom  did.  He  never  heard  any  one 
say  that  Coleman  was  to  look  after  him,  and 
aU  he  knew  about  It  was  when  Instrom  left 
he  told  plaintiff  to  go  to  Coleman  for  any  In- 
Btrnctlims  that  he  might  need  iu  his  business. 
He  also  stated  that  Coleman  told  him  in  In- 
strom's abaeaob  that  he,  Weese,  would  have 
to  continue  to  wipe  engines'  on  the  main  line 
and  dde  track,  and  said  that  plaintiff  would 
have  to  clean  engines  there  nntH  the  pits 
were  broadoied  out,  and  that  he  continued 


to  clean  the  oiglnes  there  until  he  got  hurt 
No  special  instructions  were  given  Weeae  In 
reference  to  wiping  the  engine  on  the  oc- 
casion he  got  hurt  When  first  employed 
he  was  told  to  wipe  the  engines  when  they 
came  in  and  were  ready,  and,  after  learning 
his  duties,  he  continued  to  wipe  the  engines 
without  further  spedal  instructions.  After 
the  gauge  was  changed  he  continued  to  wipe 
the  engines  without  iiltB,  and  Coleman  told 
him  he  would  have  to  do  this  until  pits  were 
constructed.  It  does  not  appear  that  Weese 
ever  w«it  to  Coleman  for  any  Instructions 
in  refer«ice  to  wiping  engines,  and  In  per- 
forming Uiis  service  he  was  acting  in  the  line 
of  his  employment  by  the  company. 

The  superintoident  of  the  company  testi- 
fied that  McLane,  a  machinist  in  the  San- 
ford  shops,  was  transferred  from  Banford  to 
Tampa  to  take  charge  of  the  inspection  of 
engines,  and  to  do  any  necessary  under-re- 
pairing on  them;  and  witness  considered  it 
McLane's  duty  to  see  that  the  engines  were 
properly  cared  for  in  detail.  He  could  not 
say  what  particular  power  McLane  had  at 
the  time  of  the  Injury  pver  the  engine  wipM', 
but  the  rules  governing  in  his  position  did  not 
give  the  power  to  discharge  or  appoint  a 
man  except  by  consent  of  the  master  me- 
chanic; and  he,  the  inspector,  is  held  respon- 
sible for  carelessness  in  cleaning  engines  in- 
trusted to  his  care.  If  any  engines  were 
found  in  a  filthy  condition,  the  master  me- 
chanic, Instead  of  going  to  the  wiper,  would 
go  to  the  Inspector;  or,  In  other  words, 
would  not  go  over  the  head  of  a  superior 
to  his  inferior.  Instrom,  who  occupied  the 
same  position  at  Sanford  that  McLane  did 
at  Tampa,  was  soit  to  Tampa  when  McLane 
left  That  engine  wipers  were  supposed  to 
know  what  they  needed  in  performing  their 
duties,  and  that  it  was  customary  to  fnmlsb 
signal  lanterns  to  them  upon  request  This 
request  should  be  made  to  the  master  me- 
chanic, and  he  furnished  such  lanterns  upon 
proper  requisitions. 

The  testimony  on  other  brandies  of  the 
case  need  not  be  referred  to  in  this  connec- 
tion. 

S.  M.  Sparkman  and  E.  K.  Foster,  for 
plaintiff  in  error.  Hammond  &  Jackson, 
for  defendant  in  error. 

MABRT,  X,  (after  stating  the  fftcts.)  The 
overruling  of  the  demurrer  to  the  declara- 
tion Is  assigned  as  error  here,  but  counsel 
for  plaintiff  in  error  have  not  discussed  this 
point  in  their  brief,  and  we  will  consider  it 
as  abandoned. 

The  refusal  of  the  court  to  permit  counsel 
for  defendant  to  file  a  plea  to  the  Jurisdic- 
tion of  the  court  before  the  trial  Is  another 
assignment  of  error.  The  coiurt  also  re- 
fused to  charge  the  J1U7,  at  the  Instance  of 
the  tlefendont  that  tf  the  Injury  occurred  In 
Hfllsborcugh  county,  and  not  In  Orange 
county,  the  verdict  should  be  for  the  defend- 
ant. 
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The  suit  was  Instituted  In  Orange  county, 
and  it  is  alleged  In  the  declaration  that  the 
injury  to  the  plaintiff  tor  which  he  sues 
occun^  in  HUlsborough  county.  The  de- 
fendant is  a  railroad  company  owning  and 
operating  a  railroad  fitHn  Sanford,  in  Orangp 
county,  to  Tampa,  in  Hillsboronj^  county. 
The  return  of  the  sheriff  on  the  summons 
shows  that  it  was  served  by  "delivering  a 
true  copy  to  Rudolph,  a  person  over  the  age 
of  sixteen,  at  the  same  time  showing  her  the 
original,  at  the  superintendent's  office  of  the 
South  Florida  Railroad."  The  defendant 
appeared  by  attomt-y,  and  also  filed  a  de- 
murrer and  the  pleas  mentioned  in  the  state- 
ment accompanyhig  this  opinion.  The  de- 
tect m  the  service  of  tiie  summons.  If  any 
existed,  was  obviate  by  the  appearance  and 
pleading  on  the  part  of  the  defendant,  and 
hence  there  was  no  ground  to  be  allowed 
to  plead  to  the  Jurisdiction  of  the  court  on 
account  of  the  service  of  the  summons. 
The  action  h»e  is  for  personal  injuries  to 
the  plaintiff,  and  is  transitory  in  its  nature, 
and  not  local,  either  at  common  law  or  by 
any  statute  in  force  in  this  state  at  the  time, 
further  than  to  confine  Uie  action  to  some 
county  through  which  the  road  ran.  Sec- 
tion S3,  c  1989,  Laws  1874,  provides  that 
all  actions  against  any  railroad  corporation 
created  by  the  laws,  or  operating  a  railroad, 
In  this  state,  shall  be  brought  in  some  coun- 
ty through  which  such  road  runs.  The 
action  being  transitory,  the  court  had  juris- 
diction to  entertain  the  suit  In  any  county 
through  which  the  defendant's  road  ran,  and 
the  defoidant  was  brought  properly  before 
the  court  The  appearance  of  the  defend- 
ant and  pleading  to  the  merits  of  the  ac- 
tion in  the  Orange  drcnit  court  gave  that 
court  Jurisdiction,  and  we  think  no  error 
was  committed  in  refusing  the  application 
of  defendant  to  file  the  plea  to  the  Jurisdic- 
tion of  the  court  Railroad  C!o.  v.  Sweai^ 
Ingen,  83  IlL  289;  Northern  Cent  Co.  v. 
Sch<dl,  16  Md.  331;  Speer  v.  Railway  Co., 
23  Kan.  671;  Olen  v.  Hodges,  9  Johns.  67. 
It  is  the  duly  of  tiie  court  at  any  time  be- 
fore verdict  to  allow  all  necessary  amend- 
ments In  the  pleadings.  In  order  that  the 
merits  of  the  case  may  be  presented,  (Rob- 
imsoa  V.  Hartridge,  18  Fla.  501;  Livingston 
V.  Anderson,  30  Pla.  117,  11  South.  Rep. 
270;)  bnt  In  the  present  case  the  plea  de- 
sired to  be  filed  would  not  have  availed  de- 
fendant if  It  had  been  filed  In  time. 

On  the  BnbJect  of  fellow  s»-vants  Uie 
court  instructed  the  Jury  as  follows,  viz.: 
"Whether  Coleman,  the  engineer,  whose  act 
is  said  to  have  caused  the  injury  to  Weese, 
the  plaintiff,  was  a  fellow  servant  with  the 
plaintiff,  is  a  question  at  fact  for  yon  to  de- 
termine under  the  law  as  I  shall  give  It 
to  yoa  in  charge.  *  *  *  It  is  a  general 
rule  of  law  that  one  fellow  servant  cannot 
recover  from  a  common  master  for  injuries 
done  to  him  by  the  negligence  or  careless- 
ness of  another  fellow  servant,  wh&a  the 


master  himself  is  not  at  fault;  but  all  the 
employes  of  a  common  master  are  not  fel- 
low servants,  for  the  law  defines  fellow 
servants  to  be  those  who  are  engaged  in 
working  together  or  in  the  same  line  of  em- 
ployment Hence  It  Is  not  every  employe 
of  a  common  master  who  is  forbidden  to 
recover  for  injuries  caused  by  the  careless- 
ness of  another  employe.  *  *  *  Those 
who  are  woridng  together  in  the  same  line 
of  employment  under  a  common  master  are 
fellow  servants,  but  the  relation  does  not 
extend  to  all  the  employes  of  a  common 
mEiater.  •  «  «  The  alter  ego  of  a  cor- 
poration is  one  who  stands  in  the  place  of 
the  corporation  itself;  and,  althou^  an  em- 
ploye of  the  company  is  not  a  fellow  servant 
with  those  whom  he  controls  or  directs,  his 
act  In  contemplation  of  law,  is  the  act  of 
the  company,  and  they  cannot  avoid  respon- 
sibility for  It,  on  the  ground  of  fdlow  serv- 
ice, where  injury  occurs.  It  is  for  yon  to 
determine  from  the  evidence  whether  Cole- 
man stood  in  the  relation  of  the  alter  ego 
of  the  company  towards  Weese  at  the  time 
of  the  accident  •  •  •  One  who  Is  placed 
by  the  master  In  control  of  a  coemi^oye, 
and  said  employe  Is  made  subject  to  his  or- 
ders, stands  in  the  place  of  the  master,  and 
is  not  a  fdlow  servant  with  those  imder 
his  orders.  •  *  •  If  the  jury  believe 
from  the  evidence  that  the  rdation  of  tei- 
low  servant  existed  between  plaintiff  and 
the  engineer,  and  the  common  master  was 
not  itself  guilty  of  negligence,  they  wUl  find 
for  the  defendant" 

The  court  refused  to  give  the  following 
instructions  requested  by  the  defendant  on 
the  subject  of  fellow  servants,  viz.:  "It  is 
the  duty  of  the  court  to  determine  who  are 
fellow  servants  in  any  given  case  Involving 
the  question  as  to  who  are  fellow  servants." 
"The  engine  wiper  employed  to  wipe  en- 
gines and  fire  up  the  same  in  the  yard 
where  shifting  and  making  up  of  trains 
were  done  is  a  fellow  servant  with  the  en- 
gineer operating  the  engine  in  doing  such 
shifting,  and  cannot  recover  for  any  injury 
which  he  may  have  received  through  the 
negligence  of  such  engineer  whilst  both  were 
engaged  in '  the  line  Of  their  respective 
duties."  "If  the  jury  b^eve  from  the  evi- 
dence that  the  plaintiff  at  the  time  of  bis 
alleged  Injury,  If  any  he  received,  was  in  the 
employment  of  the  defendant  as  an  engine 
wiper  In  the  yard  of  the  defendant  at 
Tampa,  and  that  the  negligence  of  the  yard 
master  or  the  engineer  working  under  said 
yard  master  at  Tampa  in  shifting  and  mak- 
ing up  the  trains  or  doing  other  similar  work 
caused  said  Injury,  then  the  relation  of  fd- 
low  servant  existed  betweoi  the  plaintiff 
and  such  yard  master  and  the  engineer,  and 
the  plaintiff  cannot  recovo:  for  sudi  Injury." 

The  giving  of  the  diarges  above,  and  tlie 
refusal  to  give  those  requested  by  A^&oii- 
ant  are  assigned  as  error  here. 

In  Panlsb  t.  Railroad  Co.,  28  Fla.  251, 
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9  South.  Rep.  696,  we  held  that  a  master 
was  not  liable  to  one  serrant  for  the  neg- 
ligence of  a  fellow  servant  when  engaged 
In  a  common  work,  or  In  the  same  general 
undertaking;  and  that  an  engineer  and  fire- 
man in  charge  of  an  engine  drawing  cars 
used  In  getting  gravd  to  rei>alr  the  roadbed 
were  fellow  serranta  with  shovelers  of 
gravel  oa  tiie  cars,  while  the  latter  were 
nndw  the  control  and  direction  of  a  sep- 
arate boss,  and  not  subject  to  the  c<mtrol  of 
the  employes  in  cluirge  of  the  engine.  The 
diarse  given  to  the  jury  In  the  Parrlsh  Case 
announced  that  a  fdlow  seryant  is  one  en- 
gaged wltii  another  under  a  common  master 
in  the  same  common  employment,  so  that 
tb^  are  bro«ight  in  contact  with  each 
other,  notwithstanding  they  are  subject  to 
the  orders  and  under  the  exclusive  control 
of  separate  bosses,  and  In  different  wodc 
in  the  same  service.  This  cliarge,  as  ap- 
plied .to  the  facts  of  that  case,  was  held  to 
be  correct.  In  view  of  the  growth  and  de- 
velopment of  business  enterprises  necessi- 
tating their  division  Into  separate  depart- 
ments, some  courts  have  established  what  is 
called  the  "separate  department  distinc- 
tion," and  rrmintHin  that  it  is  uot  enougfa 
to  constitute  f^ow  servants  that  they  were 
performing  parts  of  a  common  undertaldng 
Pot  bringing  them  together,  bat  It  is  essen- 
tial dther  that  they  were  actually  co-oper^ 
ating,  at  the  time  of  the  Injury,  In  the  par- 
ticolar  business  In  hand,  or  that  thdr  usual 
duties  should  bring  them  into  habitual  as- 
sociation, BO  that  they  can  exercise  an  In- 
fluence one  upon  the  other  for  their  mutual 
protection.  The  Illinois  court  seems  to  take 
this  view,  and  also  those  of  Kentucky, 
Georgia,  and  Virginia,  and  probably  a  few 
others.  Railroad  Co.  v.  Cavens,  9  Bush, 
559;  Railroad  Co.  v.  CarroU,  G  Heisk.  347; 
Railroad  Ca  v.  Jones,  9  Helsk.  27;  Cooper 
V.  Mnllins,  30  Ga.  146. 

The  rule  that  seems  to  be  sustained  by 
the  wei^t  of  authority  is  that  It  is  not  nec- 
essary. In  order  to  bring  a  cose  within  the 
role  that  an  employer  is  not  responsible 
to  those  in  his  employ  for  Injuries  caused  by 
the  negligence  or  misconduct  of  a  fellow 
servant,  that  the  servant  who  causes  and 
the  one  who  suffers  the  Injury  should  be 
at  the  time  engaged  together  In  the  same 
particular  work.  It  is  sufficient  if  they  are 
In  the  employment  of  the  same  master,  en- 
gaged In  the  same  common  enterprise,  and 
both  employed  to  perform  duties  tending  to 
accompli^  the  same  general  purpose. 
Wright  V.  RaUroad  Co.,  25  N.  Y.  562;  Rail- 
way Co.  V.  Harrington,  62  Tex.  597;  Holden 
V.  RaUroad  Co.,  129  Mass.  268;  Kirk  v. 
Railway  Co.,  94  N.  C.  625;  Mining  Co.  v. 
Kltts,  42  Mich.  34,  3  N.  W.  Rep.  240;  Foster 
V.  Railway  Co.,  14  Minn.  360,  (6a  277;) 
RaUroad  Co.  v.  BeU,  112  Pa.  St  400,  4  AtL 
Rep.  50;  Slattery's  Adm'r  v.  Railway  Ca, 
23  Ind.  81;  Brodeur  v.  Valley  Falls  Co.,  16 
B.  L  448,  17  Aa  Rep.  54;  Gorml^  v.  RaU- 


way  Co.,  72  Ind.  31;  Elevator  Co.  v.  Neal, 
65  Md.  4.38,  5  Atl.  Rep.  33S;  Wood,  Mast  & 
S.  S  425;   McKln.  Fel.  Serv.  §  9. 

The  facts  in  the  Parrlsh  Case  showed 
that  the  negligent  and  injured  servants 
were  brought  together  in  the  common  work 
of  moving  the  gravel,  and  hence  the  charge 
of  the  court  as  applied  to  such  a  state  of 
facts,  was  not  error.  It  we  eliminate  the 
view  that  Coleman,  the  negligent  engineer 
In  the  case  before  us,  was  the  vice  prin- 
cipal of  the  defendant  as  to  Weese,  the 
plaintiff,  it  is  evident  that  the  relation  of 
feUow  servants  existed  between  them  at 
the  time  of  the  Injury,  according  to  the 
rule  announced  by  us  In  the  Parrlsh  Case. 
They  were  employed  by  a  common  master 
in  a  common  employment  and  were  asso- 
ciated with  each  otho-  in  the  performance 
of  their  respective  duties.  It  was  Cole- 
man's duty,  under  the  direction  of  the  yard 
master,  to  manipulate  the  engines  in  the 
yard  in  doing  the  necessary  shifting  and 
making  up  of  trains  preparatory  to  leaving. 
It  was  the  duty  of  Weese  to  wipe  the  en- 
gines in  the  same  yard,  and  fire  them  up 
before  leaving  time.  They  were  under 
different  bosses,  but  stiU  they  were  engaged 
in  a  common  work,  or  in  the  same  general 
undertaking.  They  would  be  regarded  as 
f  eUow  servants  under  the  decisions  of  some 
of  the  courts  holding  to  the  separate  depart- 
ment limitation,  llils  will  be  Illustrated  by 
two  cases  decided  In  Illinois.  In  the  case 
of  RaUroad  Co.  v.  Murphy,  63  111.  336.  t&e 
injured  servant  was  one  of  several  workmen 
imder  the  charge  of  a  foreman  whose  duty 
it  was  to  examine  trains  on  their  arrival 
at  the  station,  and  make  all  needed  repairs. 
The  Injured  servant  had  been  engaged  in 
repairing  a  car  in  a  freight  train,  and,  hav- 
ing finished  this  work,  started  to  the  work- 
shop, where  they  kept  tools,  when.  In  pass- 
ing down  between  the  rails  of  the  main 
track,  he  was  struck  by  a  switch  engine, 
and  so  Injured  that  he  subsequently  died. 
The  switch  engine  was  constantly  engaged 
on  the  station  grounds,  and,  although  under 
the  Immediate  control  of  a  yard  master, 
it  was  used  for  whatever  purpose  It  might 
be  required,  among  others,  for  switching 
sudi  cars  as  were  imderg(^g  repairs.  The 
engineer  in  charge  of  this  engine  and  the 
men  engaged  in  repairing  the  cars  were 
held  to  be  strictly  fellow  servants,  and 
the  common  master  not  Uable  for  the  neg- 
ligent acts  of  each  other.  But  In  RaUroad 
Co.  V.  Moranda,  93  HI.  302,  where  the  In- 
jured servant  was  under  duty  to  repair 
and  keep  in  order  a  section  of  railroad 
track,  and  while  in  the  performance  of 
this  duty  an  express  train  passed  by  at 
great  speed,  and,  having  stepped  aside  to 
avoid  the  train,  said  servant  was  struck 
by  a  large  lump  of  coal  carelessly  cast  from 
the  tender  by  the  fireman  on  the  passing 
train.  It  was  hdd  that  the  fireman  on  the 
express  train  and  the  servant  whose  duty 
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It  was  to  repair  the  track  were  not  fellow 
servants.  It  was  held  In  the  case  of  Rail- 
road Co.  T.  Norment,  84  V  a.  167,  4  S.  B. 
Rep.  211,  that  a  yard  master  or  conductor 
was  not  a  fellow  servant  with  an  over- 
hauler  (car  repairer)  in  the  same  yard, 
though  the  latter  was  not  under  the  con- 
trol of  the  former.  They  were  regarded 
as  employed  in  different  departments  of  serv- 
ice. The  Virginia  court  holds  to  the  doc- 
trine of  the  separate  department  limitation 
to  which  we  have  above  referred.  McKin. 
Fel.  Seatv.  i  72,  and  notes.  Leaving  out  of 
view  the  question  of  vice  principal,  Weese 
and  Ooleman  were,  as  shown  by  the  evi- 
dence before  us,  under  the  rule  In  the  Par^ 
rish  Case,  fellow  servants  employed  by  a 
common  master,  and  engaged  in  the  same 
general  undertaking.  But  the  court  in- 
structed the  Jury  that  "one  who  Is  placed 
by  the  master  in  control  of  a  coemploye, 
and  said  coemploye  is  made  subject  to  his 
orders,  stands  in  place  of  the  master,  and 
is  not  a  fellow  servant  with  those  under 
his  orders;"  and  that  the  jury  must  de- 
termine from  the  evidence  whether  or  not 
Coleman  occupied  the  relation  of  vice  prin- 
cipal of  the  company  as  to  Weese.  The 
defendant's  liability,  it  is  evident,  was 
submitted  to  the  Jury  upon  the  hypothesis, 
if  sustained  by  the  evidence,  that  Coleman 
was  the  alter  ego  of  the  company  so  far  as 
Weese's  employment  was  concerned.  This 
cpnrt  has  never  decided  whe'ther  or  not  the 
rule  established  by  many  courts  in  reference 
to  vice  principals  prevails  in  this  state. 
There  are  many  decisions  of  the  highest 
authority  adhering  to  such  a  rule,  but  it 
must  be  admitted  that  there  Is  grave  con- 
flict of  authority  on  this  potait  Id.  {  43 
et  seq.  This  rule,  as  stated  by  Beach  on 
Contributory  Negligence,  (section  352,)  is  as 
follows,  viz.:  "Where  the  negligent  servant 
is  in  his  grade  of  employment  superior  to 
the  injured  servant,  or  where  one  servant 
is  placed  by  the  employer  in  a  position  of 
subordination,  and  subject  to  the  orders 
and  control  of  another  in  such  a  way  and 
to  such  an  extent  that  the  servant  so  placed 
in  control  may  reasonably  be  regarded  as 
representing  the  master  as  his  alter  ego  or 
vice  principal,  when  such  inferior  servant, 
without  fault,  and  while  in  the  discharge 
of  his  duties.  Is  Injured  by  the  negligence 
of  the  superior  servant,  the  master  is  liable 
in  damages  for  the  Injury."  The  supreme 
court  of  the  United  States  has  given  the 
wdght  of  its  authority  to  this  view.  Rail- 
way Co.  V.  Ross,  112  U.  S.  377,  5  Sup.  Ct 
Rep.  184. 

The  testimony  before  us  did  not,  in  otir 
judgment,  aathorism  the  submission  of  the 
case  to  the  Jury  on  the  theory  that  the  com- 
pany was  liable  for  the  negligence  of  the 
engtaieer,  Coleman,  as  its  vice  principal,  even 
if  such  a  rule  obtains  in  this  state.  Weese 
tesjdfled  that  he  was  over  21  years  old  when 
employed  to  wipe  engines  and  fire  them  up 


In  the  Tampa  yard,  and  it  is  entirely  dear 
that  he  was  engage4  in  this  business  when 
he  rec^ved  the  Injury  for  which  he  sues. 
It  Is  true  be  testified  that  the  master  me- 
chanic at  Tampa,  whose  name  was  Instrom, 
told  him  to  go  to  Coleman  for  instructions 
in  his  (Instrom's)  absence,  and  that  in  his 
absence  Coleman  oversaw  his  work,  and  took 
Instrom's  place;  also  that  Coleman  showed 
him  (Weese)  when  he  was  first  emi^oyed 
how  to' "chock"  the  engine,  and,  after  the 
gauge  was  changed,  and  tn  the  absence  of 
Instrom,  informed  him  (Weese)  that  he  would 
have  to  continue  to  wipe  engines  on  the  main 
line  and  side  track  without  pits  until  they 
were  prepared.  But  Weese  says  himself  (and 
this  is  all  the  testimony  there  is  on  the  sub- 
ject) that  all  he  knew  about  Coleman's  being 
placed  over  him  was  what  Instrom  said  about 
going  to  Coleman  for  instructlona  Conced- 
tog  that  it  is  shown  that  Weese,  in  the  per- 
formance of  his  duties,  was  under  the.  direc- 
tions of  the  master  mechanic  at  Tampa,  or, 
according  to  the  testimony  of  the  superin- 
tendent, which  is  not  inconsistent  with  that 
of  Weeae,  under  the  immediate  control  of 
the  inspector  at  Tampa,  who  was  hlnwelf 
under  the  master  mechanic.  It  does  not  ap- 
pear that  he  was  engaged  at  the  time  in  any 
service  by  the  dlrecti(Mi  of  either  tiie  inspect- 
or or  Coleman  outside  of  bis  regular  employ- 
ment, or  that  he  ever  went  to  C6leman  for 
any  instructions  in  reference  to  his  duties  at 
the  time  of  the  injiwy.  But,  whatever  may 
be  the  effect  of  the  direction  of  Instrom  to 
Weese  to  go  to  Coleman  for  instruetioiiB  In 
the  performance  of  his  duties,  it  is  made  to 
appear  beyond  question  that  Coleman's  act 
that  resulted  in  Weese's  Injury  was  per- 
formed as  servant  in  the  line  of  his  regnlar 
employment,  and  he  was  not  Oierein  per- 
forming any  duties  devolving  upon  the  prln- 
dpaL  The  negligent  act  of  Coleman  com- 
plained of  related  solely  to  his  duty  as'  co- 
laborer  with  Weese,  and  there  is  an  absence 
of  connection  between  the  supposed  grant  of 
authority  to  Coleman  over  Weese  and  the 
injury  that  happened  to  the  latter.  McKin. 
FeL  Serv.  {  42;  Railroad  C!o.  v.  May,  lOS 
HL  288.  There  is  no  complaint  that  Oole- 
man was  not  a  competent  man  for  his  place, 
and  that  the  company  was  negligent  in  em- 
ploying him  as  oigineer  in  the  yard  at  Tam- 
pa. The  theory  that  the  defendant  company 
placed  Cdeman  over  Weese  as  its  vice  prin- 
cipal in  respect  to  the  performance  of  tbelr 
duties  at  the  time  is  without  foundation  in 
the  evidence.  It  has  for  its  support  only  tlie 
instruction,  given  by  the  inspector  at  Tam- 
pa, who  was  Weese's  boss,  to  go  to  Oole- 
man, the  yard  engineer  under  the  direction 
of  the  yard  master,  for  Instructions  wlien 
the  yard  master  was  absent.  It  is  entirely 
clear  from  the  evidence  tiiat  there  was  noth- 
ing in  the  employment  of  Weese  and  Coleman 
by  the  company  to  subject  the  former  to 
the  control  and  subordination  of  the  latter; 
and,  as  before  stated,  at  the  time  of  the  In- 
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Joiy  they  were  perforadsg  duties  strictly 
trithln  the  line  of  their  respectlTe  employ- 
ments. Ck>leman  not  being  in  any  sense  the 
vice  principal  ot  the  company  as  to  Weese 
In  the  duties  be  was  performing  at  the  time 
of  the  Injury,  it  follows  from  what  has  al- 
ready been  said  that  they  were  fellow  serr- 
anta  under  a  common  master,  engaged  in  a 
common  undertaking.  The  court,  then,  was 
In  »Tor  in  submitting  the  case  to  the  jury 
■on  the  theory  that  Ooleman  was  the  aitec 
ego  of  the  company,  because  tbere  was  no 
testimony  to  authorize  a  finding  on  this 
ground.  From  this  standpoint  it  becomes  un- 
necessary for  us  to  say  whether  or  not  the 
rule  abore  referred  to  obtains  in  this  state, 
and,  tf  so,  whether  or  not  the  charges  given 
by  the  court  to  the  Jury  correctly  stated  the 
rule  on  this  subject  The  court  should  not 
tuiTe  glTen  any  charges  at  all  on  this  sub- 
ject upon  the  state  of  facts  as  shown  to  us, 
and  what  was  said,  we  think,  was  calculated 
to  mislead  the  Jury. 

The  second  and  third  instructions  requested 
by  defendant  on  the  subject  of  fellow  sery- 
anta,  and  set  out  in  a  former  part  of  this 
oplnlmi,  contained  correct  propositlonB  of  law 
as  applied  to  the  facts  of  the  case,  and  should 
have  been  given.  For  these  errors  a  rever- 
sal of  the  Judgment  must  follow,  but  a  ruling 
on  the  other  branch  of  the  case  makes  It 
proi)er  for  us  to  say  something  in  reference 
to  other  grounds  upon  which  a  recovery  is 
sought  to  be  had. 

The  declaration  alleges  that  no  pit  was 
prepared  in  which  the  plalntiCF  could  stand 
while  wiping  engines,  and  no  signal  lamp 
was  furnished  him  to  hang  out  as  notice 
and  warning  to  other  employes  while  en- 
gines were  being  cleaned.  It  is  implied  in 
the  contract  of  employment  between  the  em- 
ployer and  employe  that  the  latter  assumes 
the  risks  and  perils  ordinarily  attending  or 
incident  to  the  bxislness  in  which  he  vol- 
untarily engages  for  hire,  and  this  includes 
the  risk  of  injuries  resulting  from  the  care- 
lessness or  misconduct  of  fellow  servants  en- 
gaged In  a  common  work  or  general  under^ 
taking.  But  the  law  is  well  settled  that 
a  masto:  must  not  expose  his  servant,  when 
acting  in  the  line  of  employment,  to  dangers 
and  hazards  against  whidi  he  may  be  pro- 
tected by  reasonable  care  and  diligence  on 
the  part  of  the  master.  Among  the  posi- 
tive duties  resting  upon  the  master  to  the 
servant  Is  the  obligation  to  exercise  such  rea- 
sonaUe  care  as  prudence  and  the  exigencies 
of  the  situation  require  in  providing  the 
servant  with  safe  machinery  and  suitable  in- 
strumentalities, and  a  reasonably  safe  place 
in  which  to  work.  The  negligence  of  the 
master  in  this  respect  is  not  one  of  the  i>erU8 
«r  risks  assumed  by  the  employe  In  bis  con- 
tract of  employment,  and  he  has  the  right  to 
insist  that  the  master  shall  strictly  comply 
with  his  obligaticm  in  this  respect  The  au- 
thorities are  not  inharmonious  on  this  point 
HoDt^  V.  RaUway  Co.,  ioo  U.  S.  213;  Davis 


T.  Railroad  Co.,  55  Vt  84;  McEln.  FeL 
Serv.  U  24,  25,  and  authorities  cited  In 
notes. 

But  while  the  rule  Just  announced  is  dear- 
ly established,  it  is  also  w^  settled  that  it 
is  a  complete  answer  to  the  claim  for  dam- 
ages resulting  from  a  failure  to  furnish  suit- 
able instrumentalities  and  a  safe  place  to 
work  that  the  Injured  servant  had  full  knowl- 
edge of  the  situation,  and  engaged  in  the  em- 
ployment, or  continued  therdn,  without  ob- 
jection or  protest,  and  without  any  promise 
or  assurance  on  the  part  of  the  employer  to 
provide  bettw.  There  is  some  conflict  of 
authority  on  this  point,  but  we  think  It  can 
safely  be  stated  that  the  prevailing  Judicial 
view  is  that  where  a  servant  voluntarily  eai- 
gages  in  a  service  for  another,  and  has  full 
knowledge  that  the  instrumentaliUes  be  is  to 
use  and  the  situation  In  which  the  service  Is 
to  be  performed  are  dangerous,  and  the  dan- 
ger therefrom  is  apparent,  and  he  makes  no 
protest  snd  his  employer  does  not  mislead 
him  In  any  way  as  to  these  matters,  he  as- 
sumes the  risks  ordinarily  Incident  to  that 
employment,  and  cannot  recover  for  injuries 
resulting  therefrom.  The  exception  to  the 
rule  was  not  established  to  relieve  an  em- 
ployer from  the  duty  due  to  his  employe  to 
furnish  him  safe  and  stlitable  instnunentali- 
ties  with  which  to  work,  but  its  Justness  is 
found  in  the  consideration  that,  where  an  em- 
ployer does  not  furnish  safe  implements,  and 
does  not  pretend  to  do  so,  and  this  fact  is 
fully  known  to  the  employe,  he  waives  this 
duty  on  the  part  of  the  employer,  and  should 
not  be  permitted  to  recover  for  iQjuries  re- 
ceived while  engaging  in  such  service  without 
such  instrumentalities.  Railroad  Co.  v.  Wat- 
son, 114  Ind.  20,  14  N.  E.  B.ep.  721,  and  15 
N.  E.  Rep.  824;  Hough  v.  Railroad  Co.,  su- 
pra; Railway  Co.  v.  Lempe,  59  Tex.  19;  Um- 
back  V.  RaUway  Co.,  83  Ind.  191;  De  Forest 
V.  Jewett,  88  N.  Y.  264;  Campbell  v.  Rail- 
road Co.,  (Pa.  Sup.)  2  Ati.  Rep.  489;  LInch 
V.  Manufacturing  Co..  143  Mass.  206,  9  N.  E. 
Rep.  728;  Buzzell  v.  Manufacturing  Co.,  48 
Me.  113,  77  Amer.  Dec.  212,  and  notes;  Rail- 
way Co.  V.  Drew,  59  Tex.  10;  Kroy  v.  Rail- 
road Co.,  32  Iowa,  857;  Muldowney  v.  Rail- 
road Co.,  39  Iowa,  615;  Wood,  Mast  &  S. 
Si  326,  327;  MoKln.  Fel.  Serv.  S  30. 

The  court  Instructed  the  Jury  that  the  rule 
of  law  which  exempts  a  master  from  respon- 
slblllty  to  the  servant  for  Injuries  received 
from  the  negligence  of  his  fellow  servant 
does  not  excuse  the  employer  from  the  exer- 
cise of  ordinary  care  in  supplying  and  main- 
taining sxdtable  instrumentalities  for  the 
performance  of  the  work  required,  and  that 
it  was  the  duty  of  railroads  to  provide  all 
necessary  and  usual  means  for  the  protection 
of  tb^  employes  against  injury  by  accident 
whUe  engaged  in  their  duties.  The  defend- 
ant excepted  to  this  charge,  and  it  is  as- 
signed as  error.  The  p<yint  of  objection  is 
not  that  the  charge  does  not  contain  within 
Itself  a  correct  statement  of  a  legal  proposl- 
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tlon,  bnt  that  It  was  erroneous,  as  applied  to 
the  facts  of  the  present  case,  as  Weese  fully 
knew  the  dangerous  iMsltion  which  he  was 
occupying,  and  with  full  knowledge  of  this 
situation  he  continued  to  wipe  engines  in  the 
Tampa  yard,  although  no  pits  were  prepared. 
If  the  court  had  refused  to  instruct  the  jury, 
upon  being  requested  to  do  so,  that  Weese 
was  not  entitled  to  recover  11  the  testimony 
showed  that  he  was  within  the  exception  to 
the  rule,  it  would  have  been  error.  But  the 
court  also  Instructed  the  jury  that  when  a 
servant  enters  Into  the  employment  of  an- 
other he  is  presumed  to  have  contracted  with 
reference  to  aU  hazards  and  risks  ordinarily 
incident  to  the  employment,  and  cannot  re- 
cover for  injuries  resulting  to  him  therefrom/ 
Also  a  servant  Is  bound  to  see  patent  and  ob- 
vious defects  in  the  instrumentalities  of  the 
business  in  which  he  is  engaged,  and  when 
he  comes  into  the  service  of  a  person,  or  con- 
tinues in  such  service,  knowing  that  the  In- 
strumentalities employed  have  obvious  and 
patent  defects,  or  has  equal  opportunity  with 
the  master  of  knowing  that  such  Instrumen- 
talities are  unsafe  and  dangerous,  he  takes 
the  risk  of  their  use  uiK>n  himself,  and  he 
caxmot  hold  the  master  responsible  for  in- 
juries resulting  therefrom.  The  two  last- 
mentioned  charges  were  given  by  the  court 
at  the  Instance  of  the  defendant,  and  no  as- 
signments of  error  are  based  upon  them. 
WTien  the  three  charges  are  considered  to- 
gether It  leaves  no  room  for  objection  on  the 
ground  that  the  first  had  the  effect  to  mis- 
lead the  jury;  lor,  although  they  were  told 
that  the  defendant's  exemption  from  liabili- 
ty to  one  servant  on  account  of  the  negli- 
gence of  a  fellow  servant  did  not  excuse  it 
from  furnishing  suitable  Instrumentalities 
with  whifh  to  work,  still  they  were  told  that 
If  the  plaintiff,  with  full  knowledge  of  the 
dangerous  situation,  engaged  in  the  service, 
he  could  not  recover  for  injuries  resulting 
therefrom.  The  court  was  also  requested  to 
give  the  following  charge,  the  refusal  to  give 
which  is  assAgned  as  error,  viz.:  "If  the  jury 
believe  from  the  evidence  that  the  plaintiff, 
Weese,  was  injured  while  engaged  In  the 
regular  line  of  his  duties,  by  an  engine  under 
which  he  was  working  being  moved  whilst 
he  was  underneath  the  same,  and  should 
further  believe  that  there  was  no  pit  where 
said  engine  was  placed  in  which  he,  the  said 
Weese,  could  stand  whilst  performing  such 
duties  for  whidi  he  was  employed,  but  that 
he  knew  this  at  the  time  he  went  under  the 
engine;  and  should  believe  further  that  the 
said  Weese  had  been  accustomed  for  several 
days  or  two  weeks  prior  to  receiving  the  In- 
Jury,  If  any  he  received,  to  perform  said  du- 
ties, not  having  a  pit  to  stand  in  at  the  time 
he  was  so  engaged  In  the  performance  of  said 
duties,  and  knew  or  should  have  known  that 
the  place  in  which  he  was  so  engaged  in  per- 
formance of  said  duties  was  dangerous,— then 
he  cannot  recover  for  any  Injuries  so  received, 
and  the  Jniy  most  find  for  the  defendant" 


This  charge  is  nothing  more  than  the  appli- 
cation of  the  prindple  of  law  already  given 
to  the  jury  by  the  court  to  the  facts  of  the 
case  under  cousideratlQn,  and  we  think  It 
should  have  been  given.  The  court  had  stat- 
ed to  the  juiy— and  it  was  a  correct  proposi- 
tion—that a  servant  Is  bound  to  see  patent 
and  obvious  defects  in  the  Instrumentalities 
with  which  he  works,  and  when  he  goes  into 
the  service  of  a  person,  or  continues  therein, 
with  full  Imowledge  that  the  instrumentali- 
ties employed  have  obvious  and  patent  de- 
fects, he  takes  the  risk  of  Uielr  use  upon 
himself,  and  cannot  bold  the  master  responsi- 
ble for  Injuries  resulting  therefrom.  Under 
the  testimony,  the  defendant  had  the  right 
to  have  this  charge  given  to  the  jury. 

The  court  charged  the  Jury  on  the  law  ap- 
plicable to  contributory  negligence,  but  noth- 
ing need  be  said  in  reference  to  these  charges. 
What  has  been  said  covers  the  merits  of  title 
controversy  presented  here,  and  is  enough  to 
dispose  of  the  case.  It  Is  to  be  noted  that 
this  case  arose  prior  to  the  passage  of  chap- 
ter 3744,  Laws  1887. 

For  the  reasons  given  the  judgment  must 
be  reversed.  It  Is  therefore  ordered  that  the 
judgment  be  reversed,  and  a  new  trial 
awarded. 


(»  Pla.  tS) 
ORANGE  BELT  BY.  CO.  v.  CRAVER. 
(Supreme  Court  of  Florida.     July  15,  1893.) 
Condemnation  Phocebdihos— Coxddot  of  Jdbt 
—Manner  ov  Arbivino  at  Vbkdict— Measuks 

OP  DaMAOBS— W1TI7E88B8. 

1.  In  pmceedines  to  condemn  land  for  right 
of  way  of  a  railroaa  or  canal  company,  all  par- 
ties thereto  are  entitled  to  have  the  Intelligent 
judgment  of  the  entire  jury  upon  the  assess- 
ment of  damages  to  be  allowed;  and  should  it 
appear  that  the  jury  reached  a  verdict  by  an 
agreement,  in  advance,  that  each  one  should  set 
down  the  sum  to  which  he  considered  the  land- 
owner entitled;  that  the  aggregate  of  these 
sums  should  be  divided  by  the  number  of  the 
jury,  and  the  qnotient  thus  obtained  should  be 
the  amount  of  the  verdict, — it  will  be  set  aside. 
But  where  it  appears  that  the  average  of  the 
estimates  of  the  jurors  was  obtained  by  adding 
np  tlie  amounts,  and  dividing  the  result  by  the 
number  of  the  Jury,  and  afterwards  the  aver- 
age thus  obtained  was  objected  to  by  some  of 
the  jury,  and  upon  further  consideration  an- 
other sum  was  agreed  upon  as  a  verdict,  the 
verdict  will  not  be  set  aside. 

2.  It  is  proper  for  the  jury,  in  fixing  the 
amount  of  compensation  to  be  allowed  the  land- 
owner in  condennation  proceedings,  to  esti- 
mate, not  only  the  value  of  the  land  actually 
taken  for  right  of  way,  but  also  the  damage 
done  to  the  remaining  portion  of  the  tract,  re- 
sulting from  the  construction  of  the  road. 

3.  The  inquiry  before  the  circuit  court  on 
a  protest  against  the  report  of  a  jury  in  con- 
demnation proceedings  is  not  in  the  nature 
of  an  original  pi-oceediug  to  fix  the  amount 
of  compensation  to  he  nllowed  the  land- 
owner, out  is  an  investigation  into  the  va- 
lidity and  regularity  of  the  proceedings  by  the 
jury  in  fixing  the  com^jensation  to  be  awarded; 
and  upon  such  a  liearing  the  party  objecting  to 
the  report  has  the  right  to  produce  evidence 
tending  to  show  p:ood  grounds  for  setting  aside 
the  report,  and  if  the  court  should  deny  this 
right  it  would  be  error, 

4.  Should   the   trial   court  Improperly   ex- 
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elude  a  question  propounded  to  a  witness,  and 
it  appears  that  subsequently,  during  the  same 
examination,  the  witness  answers  the  question 
esrlndeil,  and  he  is  examined  in  reference  to 
the  matter  which  the  question  excluded  tended 
to  cli<-it,  error  cannot  be  predicated  upon  the 
mlinc  of  the  court  excluding  the  question. 

o.  Witnesses  who  reside  near  the  land  in 
question,  and  are  familiar  with  its  yalue,  as 
wtH  as  the  value  of  other  lands  in  the  neigh- 
btnrhood,  can  testify  as  to  the  value  of  the  land 
talcen  for  rij^t  of  way.  Such  knowledge  is 
sufficient  to  authorize  them  to  give  their  esti- 
mates as  to  the  value  of  the  land  taken. 

6.  €rood  cause  must  be  shown  before  a  re- 
port of  n  jury  in  condemnation  proceedings  will 
be  set  aside,  and  in  the  absence  of  such  showing 
the  presumption  is  in  favor  of  the  report,  and 
that  the  jury  discharged  their  duty.  The  jury, 
in  such  proceedings,  exercise,  however,  impor- 
tant functions,  ana  pass  upon  valnable  rights  of 
property;  and  upon  proper  showing  their  award 
may  be  impeached  for  misconduct  on  their  part, 
«r  where  tney  have  acted  npon  a  wrong  basis, 
or  for  partiality,  bias,  prejudice,  or  inattention, 
or  nnfaithfulness  in  the  discharge  of  their  du- 
ties, or  for  error  of  such  character  as  to  furnish 
a  just  inference  of  the  existence  of  snch  influ- 
ences. 
(Syllabus  by  the  Goort) 

Appeal  from  circuit  court,  HUteborougli 
comity;    G.  A.  Hanson,  Judge. 

Petition  by  the  Orange  Belt  Railway  Com- 
pany against  James  C.  Craver  for  condemna- 
tion of  land.  From  a  Judgment  on  the 
award  of  damages  reported,  petitioner  ap- 
peala    AfSrmed. 

Thomas  B.  Wilson,  for  ivpdiant  Barn« 
Pbllllps,  tor  appellee. 

MABRY,  J.  A  petiti<m  was  filed  on  the 
9th  day  of  Jannary,  A.  D.  1888,  In  the  office 
of  the  cleric  of  the  circuit  court  for  Hillsbor- 
oogji  comity,  by  the  appellant,  a  railway 
company,  for  the  condemnation  of  a  cer- 
tain parcel  of  land,  situated  In  said  comity, 
for  a  light  of  way  for  said  company.  No 
qnestlon  is  presented  as  to  the  sufflciencgr  of 
this  petition.  It  alleges  the  facts  required 
by  the  statute  in  such  proceedings,  and  con- 
tains a  description  of  the  land  proposed  to 
be  condemned,  oyer  which  the  company  bad 
located  its  road,  aooompanled  with  a  map 
showing  where  the  road  would  nm  over  the 
land,  when  constructed,  and  the  quantity 
of  land  to  be  taken.  After  the  filing  of  the 
petition  the  circuit  judge  made  an  order, 
directed  to  the  sheriff  of  Hillsborough  coun- 
ty, Fla.,  commanding  him  to  summon  12 
disintaested  fre^olders,  registered  voters 
of  said  county,  as  s  jury,  to  meet  at  a  place 
designated  in  said  order,  near  the  land  to 
be  condemned,  on  a  day  mentioned,  and  to 
take  st^s,  after  being  sworn,  to  appraise 
and  value  the  lands  described  in  the  peti- 
tion, and  to  fix  the  amount  of  compensa- 
tion to  be  made  to  the  owner.  The  sheriff 
obeyed  this  order  by  summoning  12  disinter- 
ested freeholders,  registered  voters  of  said 
connty,  who,  after  being  sworn,  met  at  the 
time  and  place  mentioned  in  the  order,  and 
made  an  award,  which  was  filed  in  the 
clerk's  office.  The  report  recites  that  the 
jury  viewed  the  premises  described  in  the 


petition,  heard  the  allegations  of  the  par- 
ties, and  appraised  and  determined  the  yalue 
of  each  parcel  of  land  proposed  to  be  takoi, 
with  the  yalue  of  the  improvements  thereon, 
and  each  separate  estate  therein,  and  the 
damages  to  which  the  owner  was  entitied. 
The  conclusion  of  the  report  is:  "We  de- 
termine the  value  of  the  parcel  of  land  de- 
scribed in  said  petition  to  be  five  hundred 
($500)  dollars;  that  the  value  of  the  improve- 
ments thereon  is  nothing;  that  there  is  no 
estate  in  the  said  land,  other  than  that  of 
the  defendant;  that  the  damages  that  will 
be  sustained  by  the  owner  by  reason  of  the 
taking  of  the  land  are  five  hundred  ($500) 
dollars,  included  In  the  above  estimate;  and 
that  we  fix  the  amount  of  the  compensation 
to  be  made  to  the  said  owner  at  five  hundred 
($500)  dollars." 

On  the  day  the  report  was  filed  in  the 
clerk's  office  the  company,  by  its  attorney, 
filed  a  protest  against  the  confirmation 
thereof,  on  the  grounds  that  the  amount 
awarded  by  the  jury  Is  excessive;  that  the 
valuation  of  the  land  taken,  as  shown  by  the 
report.  Is  excessive,  and  not  justified  by  any 
item  of  damage;  and  that  the  method 
adopted  by  the  jury  to  arrive  at  the  valua- 
tion made  in  their  report  was  incorrect 

Three  days  after  filing  the  foregoing  pro- 
test, additional  grounds  of  protest  were  filed, 
as  follows:  That  neither  the  report  nor  the 
petition  shows  the  amount  of  land  taken ;  that 
there  was  inattention,  of  such  extraordinary 
cliaracter  and  grossness,  as  to  furnish  a  just 
Inference  of  the  existence  of  partiality  and 
prejudice  on  the  part  of  one  of  the  jurors. 

Upon  a  hearing  and  consideration  of  the 
protest,  the  court  decided  that  no  Buffl<dent 
cause  had  been  shown  why  said  report 
should  not  be  confirmed,  and  the  same  was 
in  all  things  affirmed.  From  this  decision 
the  company  has  appealed  to  this  court 

We  wUl  dispose  of  the  assignments  of  error 
insisted  on  here,  and  two  of  these  are  that 
the  principle  upon  which  the  award  was 
made  by  the  jury,  and  the  method  by  which 
they  arrived  at  the  amount  of  the  award, 
were  erroneous,  and  sufficient  to  cause  the 
same  to  be  set  aside.  The  act  of  1885,  c. 
3595,  as  amended  by  the  act  of  1887,  c.  8712, 
on  the  subject  of  the  condemnation  of  land 
for  the  right  of  way  for  any  railroad' or  canal 
company,  provides  that,  in  order  to  acquire 
such  right  of  way,  the  companies  named  shall 
file  a  petition  In  the  office  of  the  clerk  of  the 
circuit  court  of  the  county  In  which  the 
land  Is  situated,  and  shall  therein  allege  cer- 
tain matters  specified  In  the  statute.  Upon 
the  presentation  of  the  petition  the  judge 
of  the  circuit  court  shall  make  an  order, 
directed  to  the  sheriff,  to  summon  12  disin- 
terested freeholders,  registered  voters  of  the 
county,  as  a  jury  to  meet  at  a  time  and  place 
to  be  named  in  such  order,  to  appraise  and 
value  the  land  on  oath,  and  to  fix  the  amoimt 
of  compensation  to  be  made  to  the  owners 
thereof.    Hie  jury  so  selected,  at  their  first 
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meetliig,  Shall  cause  notice  to  be  given  to  tbe 
owner  or  owners  of  tbe  lands  of  the  time 
when,  and  place  where,  they  will  meet  to 
consider  the  amount  of  compensation  to 
which  the  owner  or  owners  of  such  lands 
shall  be  entitled.  The  statute  prescribes  the 
notice  to  be  given,  and  the  evidence  of  it  to 
be  stated  in  the  report  of  the  jury.  It  also 
prescribes  that  "the  jury  shall  view  the  land 
described  in  tbe  petition,  hear  the  allegations 
of  the  parties,  and  shall  appraise,  ascertain, 
and  determine  the  value  of  ea£h  tract  or  par- 
cel of  land  proposed  to  be  taken,  with  tbe 
value  of  the  Improvements  thereon,  and  they 
shall  fix  the  amount  of  the  compensation  to  be 
made  to  each  of  the  owners  thereof."  It 
further  provides  that  a  majority  of  the  jury 
may  determine  all  matters  before  them,  and 
shall,  within  10  days  after  viewing  the  land 
mentioned  in  the  petition,  file  in  the  office 
of  tbe  clerk  of  the  circuit  court  of  the  coun- 
ty a  report  of  their  proceedings  concerning 
such  lands,  setting  forth  their  verdict  as  to 
the  amount  of  compensation  awarded  by 
ttiem  to  the  owner  of  each  tract  or  parcel 
of  land.  Provision  is  then  made  for  filing 
a  protest  by  either  party  against  the  con- 
firmation of  said  report  The  party  protest- 
ing must,  "within  ten  days  after  the  date  of 
the  fiUng  of  sacb.  report,  file  with  the  detk 
of  said  court  his  or  their  written  protest 
against  the  confirmation  of  such  report,  set- 
ting forth  the  reasons  why  tbe  same  should 
not  be  confirmed,  and  it  shall  be  the  duty 
of  the  said  Judge  to  hear  the  parties  and  their 
witnesses,  and  determine  the  matter  at  as 
early  a  day  as  practicable.  Should  the  pro- 
testing party  on  such  hearing  show  good 
cause  why  such  rei>ort  should  not  be  C(»i- 
firmed,  tbe  Judge  shall  refuse  to  confirm  the 
same,  and  he  shall  order  and  cause  to  be 
taken  such  further  proceedings  in  the  matter, 
not  inconsistent  with  this  act,  as,  in  bis  Judg- 
ment, light  and  Justice  demand.  Should  said 
judge  on  such  bearing  determine  that  no 
sufficient  cause  has  been  shown  why  said  re- 
port should  not  be  confirmed,  or  should  no 
protest  be  filed  as  hereinbefore  provided, 
within  ten  days  from  the  date  of  the  filing  of 
such  report,  the  said  Judge  shall  make  an 
order  confirming  said  report,"  etc.  Counsel 
for  the  company,  on  the  hearing  of  the  pro- 
test, called  one  of  the  jury  of  appraisement, 
and  proposed  to  prove  by  him  the  method 
employed  by  the  jury  in  arriving  at  their 
award,  but  the  court  ruled  that  the  juror 
could  not  be  allowed  to  impeach  his  ver- 
dict. A  party  who  was  present  when  the 
assessment  was  made  was,  however,  permit- 
ted to  testify  to  a  conversation  between  the 
juror  proposed  to  be  examined  and  the  coim- 
sel  for  tbe  company,  immediately  after  the 
award  was  agreed  upon,  in  wMch  conversa- 
tion, it  is  testified,  the  juror  stated  each  one 
put  down  the  amount  that  he  thought 
would  be  a  fair  value  for  the  land,  added 
them  up,  divided  the  result  by  12,  and  gave 
the  quotient  as  the  result;  also,   that  the 


juror  stated  he  tried  to  get  the  Jury  to  lower 
their  verdict,  and  that  he  wanted  to  put  it 
at  $200,   or  $250.     The  juror  was  then  re- 
called by  counsd  for  the  company,  and  ex- 
amined, without  objection,  so  far  as  the  rec- ' 
ord  shows.     He  testified  that  each  Juror  put 
down  the  amount  he  thought  the  owner  was 
entitled  to.     These  amounts  WMe  then  add- 
ed up,  and  the  result  divided  1^  12,  to  get 
the  average,  which  would,  as  It  came  out, 
have  been  $620.    He  also  testified  that  he 
thought  the  amount  was  a  llttie  too  much, 
and  came  out  on  one  side,  seven  other  Jurors 
following  him.     Some  of  them  objected  to 
the  amount,  but  they  could  not  help  them- 
selves, and   then  agreed  to  it    The  Juror 
objecting  then  proposed  that  the  amount  be 
reduced,  and  fixed  at  $500,  and  seven  jurors, 
being   a   majority,    agreeing   to   this,    ruled, 
and  this  was  the  way  the  amount  of  the 
award  was  reached.    The  report  of  tbe  jury, 
awarding  the  sum  of  $500,  is  signed  by  all 
of   the  jurors,   and    there   is  no   OMitentlon 
that  they  did  not  all  finally  agree  to  this 
amount    as    their    verdict      The    objection 
urged  here  is  that  the  principle  by  which  the 
Jury  arrived  at  the  sum  of  $500  was  wrong. 
We  entertain  no  doubt  as  to  the  right  of 
all   parties  to  condemnation  proceedings  to 
have  the  intdligent  Judgment  at  the  Jury 
upon  the  assessment  of  damages  to  be  al- 
lowed, and  any  agreement  between  them,  in 
advance,  whidi  will  leave  the  amount  to  be 
allowed   as  the  result  of  chance,   will   not 
be  sustained.     In  Railroad  C!o.  v.   Probate 
Judge,   53   Mich.  217,   18   N.   W.    Rep.   788, 
it  is  said:    "There  Is  no  doubt,  having  re- 
gard  to   the  constitution   of   difTerent   indi- 
viduals' minds,  that  an  agreement  upon  tbe 
amount  is  nearly  always  the  result  of  oom- 
promlse    of    opinion;    and,    where   there    Is 
no  previous  agreement  to  be  bound  by  the 
result;  there  can  be  no  objection  to  a  subse- 
quent adoption  of  such  amount,  if,  in  view  of 
all  the  evidence,  tbe  commissioners  become 
convinced  that  tbe  amount  thus  determined 
Is  Just  and  right     An  agreement  to  be  bound 
In  advance  is  no1>  the  result  of  compromise 
or  conviction,  and  aftords  designing  persons 
on  the  commission  the  opportunity  to  mark 
an  extravagantly  high  or  low  amount    so 
that  tbe  average  will  not  yield  a  just  aver- 
age of  tbe  unbiased  Judgment  of  tbe  persons 
composing  the  commlsslcm."    The  three  com- 
missioners In  that  case  stated  the  respecttve 
amounts  that  they  considered  the  owner  en- 
titted  to,  and  then  they  agreed  to  add  them 
up,  and  divide  tbe  result  by  three,  and  take 
the  quotient   as  the  award.    It  was   said 
that  there  was  nothing  objectionable  in  this. 
The  courts  have  generally  set  aside,  as  Im- 
proper, a  verdict,  where  it  appeared  that  the 
Jury  agreed  in  advance  that  each  should  set 
down  the  sum  to  wlilch  he  considered   the 
plaintiff  entitied;  that  the  aggregate  of  these 
sums  should  be  divided  by  tbe  number  ot. 
the   Jury,    and   the   quotient   thus    obtained 
should,  without  alteration,  stand  as  the  Ter- 
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diet  But  If;  wlthoat  any  mdi  agreement  to 
abide  by  the  resalt,  the  Jury  obtain,  in  the 
way  indicated,  the  average  of  their  opinions, 
and  after  deliberation  adopt  it  as  their  ver- 
tict,  it  will  not  be  set  aside.  Smith  t. 
Cheetham,  3  Calnea,  57;  Manlx  y.  MaltMiy, 
7  Iowa,  81;  Denton  t.  Lewis,  16  Iowa,  801; 
St  Martin  r.  St  Desnoyer,  1  Minn.  166, 
(GIL  131;)  Dorr  v.  Penno,  12  Pick.  621; 
Porljes  V.  Howard,  4  R.  I.  364;  Thomp.  & 
M.  Joilea,  H  409,  410.  Taking  the  statement 
of  the  iaror  tAmnflt  as  evidence  of  the  meth- 
od by  wlilch  the  jnry  reached  the  result  in 
the  case  before  ns,  there  is  enough  to  Indi- 
cate that  some  of  them  had  agreed  to  find 
a  verdict  by  adding  up  the  amount  estimated 
by  eadi  one  for  the  landowner,  and  dividing 
the  result  by  12,  but  it  Is  made  to  appear 
clearly  that  the  amount  reached  by  this 
method  was  not  adopted  by  the  jury  as 
thdr  verdict  Objectttm  was  made  to  this 
amount,  when  ascertained,  and  a  lesser  sum 
was  finally  adopted.  The  average  of  all 
the  amounts  set  down  by  each  juror  was 
$620,  bat  after  objection  to  this  amount,  as 
being  too  much,  by  a  Joror,  upon  farther 
ddiI)eratIon,  the  sum  of  $500  was  agreed 
qpon,  and  this  sum  was  returned  as  the 
final  award.  Tested  by  the  rule  cfo.  this 
subject  the  testimony  does  not,  in  our  Judg- 
ment, show  such  nUsccMiduct  on  the  part  of 
Ute  Jnry,  in  this  respect  .as  to  render  the 
mlbig  at  fbe  circuit  Judge  thereon  errone- 
ous. Birchard  v.  Booth,  4  Wis.  67.  Tbia 
result  is  based  upon  a  concesston  that  the 
evidenoe  introduced  on  this  pirint  is  admissi- 
ble, and  we  have  so  considered  it  because 
no  objectian  to  it  seems  to  have  been  insist- 
ed on  at  the  time  it  was  otCered.  The  set- 
tled rule,  at  the  common  law,  excluded  a 
Juror  as  a  witness  to  impeach  his  verdict, 
though  there  is  a  departure  from  the  rule 
In  some  decisions.  Vide  anthorities  siq>ra. 
There  are  other  decisions  holding  that  a 
Jniy  of  appraisement,  or  commissioners  to 
assess  damages  in  condemnation  proceedings, 
ate  not  governed  by  the  common-law  rule, 
and  Uiat  they  are  competent  witnesses  to 
testify  to  what  transpired  before  them  la 
making  up  their  award.  Canal  Bank  y. 
Mayor,  eta,  of  idbany,  0  Wend.  244;  Rail- 
road Co.  V.  Probate  Judges  supra. 

It  is  further  contended  that  the  method 
employed  by  the  Jury  in  arriving  at  their 
award  was  wrong,  in  this:  that  thoy  not 
only  took  into  oonfdderation  the  value  ot 
the  land  taken  for  right  of  ^vay,  but  also 
the  damage  6oae  to  the  other  portim  of  the 
tract  by  reason  of  the  taldng  thereof;  the 
point  of  contention  here  being  that  as  the 
track  throng  which  the  rlg^t  of  way  passes 
was  wild  land,  and  no  Improvements  were  vp- 
on  It,  the  only  element  of  comp^isatlon  was 
the  valne  of  the  land  actually  taken.  The 
ctmstttntlcm  provides  that  the  comx>ensation 
to  be  made  to  the  owner  of  the  land  pro- 
posed to  be  taken  for  right  of  way  shall 
be  ascertained  by  a  juiy  of  12  men.  In  a 


coort  of  competent  Jurisdiction/  as  shall  be 
prescribed  by  law,  and  which  compensation 
shall  be  allowed,  irrespective  of  any  benefits 
from  any  Improvements  proposed  by  the 
corporation.  Const  1885,  art  Vi,  {  29.  The 
statute  under  which  the  proceedings  In  the 
pi'esent  case  were  had,  providM  that  "the 
Jury  shall  view  the  land  described  in  the 
petition,  hear  the  allegations  of  the  parties, 
and  shall  appraise,  ascertain,  and  determine 
the  value  of  each  tract  or  parcel  of  land 
proposed  to  be  taken,  with  the  value  of  the 
Improvements  thereon,  and  ea<di  separate 
estate  therdn,  and  the  damage  that  will  be 
sustained  by  the  owner  or  owners  by  reason 
of  the  taking  thereof,  and  they  diall  fix  the 
amount  of  the  oompensation  to  be  made  to 
4«ch  of  tho  owners  thereof."  Act  1887,  c. 
3712,  §  3.  The  right  of  way  sought  to  be 
acquired  by  the  proceedings  in  the  present 
case  extends  across  two  40's  of  land  owned 
by  appellee;  and,  at  the  hearing  on  the  pro- 
test before  the  Judge,  testimony  was  Intro- 
duced tending  to  show  that  some  of  the 
Jurors,  in  estimating  the  compensation  to 
be  allowed  the  owner,  tocik  into  considerai- 
tion  the  damage  to  tlie  remainder  of  the 
l&nd,  deemed  by  them  to  result  from  the 
construction  of  the  road  over  the  same. 
There  Is  a  conflict  in  the  evidence  on  the 
protest  as  to  the  damage,  if  any,  to  the  re- 
maining portlcm  of  the  land.  The  construc- 
tion of  the  rood  necessitated  a  considerable 
cut  over  one  portion  of  the  land,  and  an 
embankment  over  the  other,  and  these  were 
considered  by  some  of  the  witnesses  as 
sources  of  damage  to  the  land  not  taken. 
The  Jnry  determined  the  tract  of  land  de- 
scribed in  the  petition  to  be  worth  $500,  and 
the  testimony  indicates  that  this  land  was 
the  part  token  for  right  of  way.  The 
report  states  that  "the  damages  that  will 
be  sustained  by  the  owner  by  reason  of  the 
taking  of  the  land  are  five  hundred  ($500) 
dollars,"  but  tills  amount  was  included  in 
the  above  estimate  of  $500,  which  was  fixed 
OS  the  amount  of  compensation  to  be  paid 
to  the  owner.  It  is  not  at  all  certain  that 
the  Jury  estimated  damages  to  the  remain- 
ing portion  of  the  land  tu  making  their 
award;  but,  conceding  that  they  did,  there 
would  be  no  errwr  in  d(dng  so,  if  damage 
was  sustained  by  the  owner  by  reason  of 
the  taking  of  the  right  of  way.  By  the 
very  language  of  the  statute,  it  Is  not  only 
proper,  but  the  duty  of  the  jury,  in  fixing 
the  amount  of  compensation,  to  estimate  the 
damage  that  will  be  sustained  by  the  owner 
by  reason  of  the  taking  of  the  right  of  way, 
as  well  as  the  value  of  the  land  actually 
token.  This,  of  course,  will  Include  the 
damage  to  the  remaining  tract  of  the  land 
from  which  the  right  of  way  is  taken,  re- 
sulting from  the  ccmstruction  of  the  road. 
The  result  Is  that  there  is  no  merit  in  the 
contention  that  the  only  element  of  com- 
pensation was  the  value  of  the  land  acta- 
ally  taken. 
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meeting,  Shall  cause  notice  to  be  given  to  tbe 
owner  or  owners  of  the  lands  of  the  time 
when,  and  place  where,  they  will  meet  to 
consider    the    amount   of   compensation    to 
which  the  owner  or  owners  of  such  lands 
shall  be  entitled.    The  statute  prescribes  the 
notice  to  be  given,  and  the  evidence  of  it  to 
be  stated  in  the  report  of  the  Jury.    It  also 
prescribes  that  "the  Jury  shall  view  the  land 
described  in  the  petition,  hear  the  allegatlMis 
of  the  parties,  and  shall  appraise,  ascertain, 
and  determine  the  value  of  each  tract  or  par- 
cel of  land  proposed  to  be  taken,  with  the 
value  of  the  improvements  thereon,  and  they 
shall  fix  the  amount  of  the  compensation  to  be 
made  to  each  of  the  owners  thereof."    It 
further  provides  that  a  majority  of  the  Jury 
may  determine  all  matters  before  them,  and 
shall,  within  10  days  after  viewing  the  land 
mentioned  in  the  petition,  file  in  the  office 
of  the  clerk  of  the  circuit  court  of  the  coun- 
ty a  report  of  their  proceedings  concemin- 
such  lands,  setting  forth  their  verdict  ap 
the   amoimt   of   compensation    awardc" 
them  to  the  owner  of  each  tract  or 
of  land.     Provision  is  then  made  ' 
a  protest  by  either  party  againf 
flrmation  of  said  report    The  r  '""?  bv 

ing  must,  "within  ten  days  of  .e  o*^^  f^ 
the  filing  of  such  report,  fl'  .,  ^ff^yiit, 
of  said  court  his  or  tip-  ^^'^e  ?^^  ^^ 
against  the  conflrmatlor  .'■^'•''pi^'^^ •,.  "What 
tmg  forth  the  reasonP  ^;;;;;>^*  ^^  gold  in 
'■'H^'i'^S tract  was  taken 


not  be  confirmed,  p 


iS^uwel.  and  the  court 
''\aeBlioa  was,  "What 

^  . ;    '  "r  "*id  at  the  time  that  the 

T  ■:-;>;;f-"j'^<lemned?"    The  time 
^    .•;^..f-:''j  "'^35   condemned    has    ref- 


witnessee,  and 
early  a  day  » 
testhig  part 
cause  wh' 
firmed, 

rm^         V  !^  '  "    ii"»le  by  the  Jury,  and  tbe 
,  '^'■')^t  "^pensation  to  be  allowed  to 

i         ^"^0^  '""rue  company's  counsel  insists 
/(^■^ff-fl^^gasure   of   compensation   is   the 
'""(  '""tbe  land  and  damages  at  the  time 
^ae  "^  and  not  at  the  time  of  condemna- 
^«i>*^ere   Is   authority   for   the   position 
(»»•  ^bere  a  raih-oad   company  has  been 
fWfjrted  by  the  owner  to  enter  into  po»- 
l^ffo,  and  construct  its  road,  without  first 
^^ag  the  compensation  therefor,  In  subse- 
^eut  proceedings  to  condemn  the  land  the 
measure  of  componsntion  is  the  value  of  the 
j^d  and   damages  at   the  time   of  entry, 
^vith  interest,  irrespective  of  the  value  of 
tbe  improvements  snlisequentiy  put  upon  it 
BaUroad  Co.  v.  Booraem,  28  N.  J.  Eq.  450. 
Hut  it  appears  from  the  record  l>efore  us 
tliat  the  company  had  not  taken  possession 
of  tbe  land  in  question  when  condemnatimx 
proceedings   were  instituted,   and   at   what 
time  possession   was   taken  is  not  shown. 
It  Is  apparent  that  the  difference  in  time 
between  the  taking  possession  of  the  land 
by  the  company,  and  the  fixing  of  the  com- 
pensation for  the  ovraer  by  the  Jury  can- 
not be  much;  but  we  are  not  informed  as 


object'- 

redo- 

be' 


Juror  stated  he  tried  to  get  the  Jury  ^ ' 
their  verdict,  and  that  he  wanted  V         „. 
at  $200,  or  $250.    The  Juror   wa/       ^^^^ 
called  by  counsd  for  the  comp-  >','     pnytggj 
amined,  without  objection,  so       /     j^ 
ord  shows.     He  testified  ti»f-'     ^pensation 
down  the  amount  he  thou'    ••  ••      „ J\   ^„.  . 
entitied  to.    These  amo"     :  Juid,  but  is 

ed  up,  and  the  result  ^^  j        ^.^. 

tiie  average    which  awarded.    The 

have  been  $620.  .  ^^  ^  ^  ^ 

tiiought  tiie  am^  ^  ^  ^ 

^n  ^""^  ^  '      ^^^  proceedings  to 

foUowhig  hJ  aearing   of  a  protest 

the  amour  „„  +».r^-»,*   „«^.™.Kt 

as  the  right,  undoubt- 

'  idence  tending  to  show 

setting  aside  the  report, 

were  to  deny  this  right  it 

The  evident  purpose  vt 

testimony  was  to  show  that 

of  the  Jury  was  so  mudi  larger 

J  real  value  of  the  land  taken  as  to 

.e  partiality,  or  want  of  due  considerar 
^u  in  the  premises,  on  the  part  of  the  Jury. 
Under  the  grounds  of  objection  to  the  re- 
port in  the  present  case,  it  was  proper  to 
offer  evidence  for  this  purpose.  Hie  at- 
tack, however,  is  on  the  report,  and  such 
testimony  must  relate  to  this  matter,  as  it 
is  this  that  is  brought  under  review  by  the 
protest  The  question  objected  to  did  not 
relate  to  the  lan4  in  questicMi,  but  to  the 
sales  of  other  lands  in  tne  neighbOThood 
since  the  company  took  i>os8ession  of  tbe 
right  of  way.  This  was  an  indirect  way 
of  trying  to  reach  the  value  of  the  land  con- 
denmed.  The  question  was  broad  enough 
to  elicit  testimony  in  reference  to  sales  sulv 
sequ^t  both  to  the  entry  by  the  company 
and  the  appraisement  by  the  Jury,  and  it 
is  not  made  to  appear  tiiat  such  testimony 
would  have  been  relevant  It  is  made  clear 
to  us,  however,  by  the  record,  that  the  rul- 
ing of  the  comi:  on  the  question  referred  to 
cannot,  of  itself,  have  the  effect  to  reverse 
the  Judgment,  as  it  appears  that  not  only 
the  witness  to  whom  the  question  was  pro- 
pounded, but  other  witnesses  for  the  ccmi- 
pany,  did  testify  as  to  sales  of  otber  lands, 
made  both  prior  and  subsequent  to  the  ap- 
praisement by  the  Jury.  The  witness  to 
whom  the  question  objected  to  was  pro- 
pounded afterwards  went  mi,  and  detailed 
all  the  sales  of  land  in  the  neighborhood, 
of  which  he  had  any  knowledge,  and  upon 
this  showing  there  can  be  no  valid  ground 
for  reversal  on  account  of  the  ruling  as- 
signed as  error. 

It  is  further  assigned  as  error  that  the 
court  erred  in  admitting  the  testimony  of 
witnesses  who  were  not  experts,  and  had  no 
knowledge  of  the  matters  upon  which  they 
were  allowed  to  express  an  ophiion.  This 
objection  relates  to  the  competency  of  cer- 
tain members  of  the  Jniy,  introduced  as 
witnesses  by  appellee,  on  tbe  hearing  of 
the  protest,  to  testify  to  the  value  of  the 
land  taken  for  a  ri^t  of  way.    These  wit- 
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testified  that  they  resided  near  the 

id    were   familiar    with    its    value, 

-alue  of  the  land  in  the  neighbor- 

•^  hlch  it  was  located.     It  is  con- 

^^  in  order  to  make  such  evidence 

'^  e  witnesses  must  be  shown 

°  Bpedal  knowledge  of  the 

1.     No    other   objection   is 

"  testimony.     The   escep- 

^  xtends  only  to  the  testl- 

'  \  *"         V  »  '68  as  to  the  valne  of 

■.    *      t»  A  h  which  the  right  of 

",    '^»^  Perfectly  dear   that 

'_.'\  testify  as  to  this. 

i;  were   familiar 

as  well  as  the 

^^  neighborhood. 

Ak  d  auth<»ltles 

.  ■,    ■  ..  J  435,  and 

'  orror  that  the  court 

.  aside  ttie  award,  and 

jOiy,  and  in  "following  the 

defendant's   witnesses,  all  of 

.re  members  of  the  Jniy  that  made 
...ward,  and  none  of  whom  were  real- 
estate  men,  instead  of  fc^owlng  the  testi- 
mony of  complainant's  witnesses,  neither  of 
whom  was  on  the  jniy,  and  both  of  whom 
were  real-estate  mm,"  and  In  not  "directing 
respondent  to  file  a  remittitur  as  to  a  por- 
tion of  the  award,  and  In  not  decreasing 
the  award  to  a  reasonable  sum,  under  the 
evidence."  The  foregoing  Indndee  the  as- 
signment of  error  Involving  the  soffidency 
of  tiie  evidence  before  the  coort  to  set  aside 
the  r^ort  of  the  Jury,  and  will  be  consid- 
ered together.  On  the  protest  the  company 
examined  two  Mtnesses,  both  of  whom 
lived  near  the  land  in  question,  had  been 
engaged  In  the  real-estate  business,  and 
stated  that  they  wore  familiar  with  the 
vahie  of  the  land  In  question.  These  wit- 
nesses aay  that  in  their  opinion  the  appel- 
lee was  not  damaged  by  reason  of  the  con- 
struction of  the  road  over  his  land,  beyond 
the  value  of  the  land  taken  for  right  of 
way.  One  fixes  the  value  of  the  land 
taken  for  right  of  way,  at  the  highest 
figure.  $106,  and  the  other  at  $120.  Ap- 
pellee testified  for  himself,  and  introduced 
three  other  witnesses  who  were  on  the 
jury  of  appraisement,  but  who  lived  near 
the  land,  and  were  familiar  with  its  value. 
Objection  was  made  to  these  witnesses 
testifying  as  to  the  value  of  the  land,  on 
the  ground  that  they  were  not  experts. 
Tills  objection  we  have  already  considered. 
No  other  objection  was  made  to  the  ad- 
misBlUlity  of  thdr  testimony.  One  of  these 
witnesses  places  the  value  of  the  land  taken 
at  |2S0,  and  the  damage  done  to  the  re- 
mainder of  the  tract  by  reason  of  the  con- 
struction of  the  road  at  $150,  making  the 
total  of  his  estimate  at  (400.  Another 
witness  places  the  value  of  the  land  taken 
at  f  100  per  acre,  and  the  damage  at  $1,000, 
and  the  third  one  estimates  the  good  land 
T.13so.no.l8— 29 


taken  at  $100  per  acre,  and  the  damage  to 
the  tract  at  $1,000.  Appellee  testified  that 
the  land  taken  was  worth  $100  per  acre, 
and  the  damage  to  the  remainder  was  $500. 
The  quantity  of  the  land  sought  to  be  con- 
demned, as  shown  by  the  petition,  is  about 
six  acres.  Upon  substantially  such  a  show- 
ing, did  the  drcuit  court  err  in  refusing 
to  sustain  the  protest,  and  in  confirming 
the  report  of  the  Jury?  We  do  not  think 
so.  It  is  not  to  be  forgotten  that  Jurors 
in  condemnation  proceedings  exercise  im- 
portant functions,  and  pass  upon  valuable 
rights  of  property.  Their  award,  embodied 
in  a  report,  is  subject  to  review,  and  may 
be  impeached,  where  misconduct  in  the  Jury 
Is  shown,  or  where  they  have  acted  upon  a 
wrong  basis,  or,  as  stated  by  MiUs  on  Em- 
inent Domain,  section  234,  "for  partiality, 
bias,  prejudice,  or  inattention,  or  unfaith- 
fulness in  discharge  of  their  trust,  or  for  er- 
ror of  such  extraordinary  cliaracter  or 
grossness  as  should  fumldi  a  Just  inter- ' 
ence  of  the  existence  of  such  Influences." 
The  Jury  are  required  to  view  the  land  de- 
sired to  be  condemned,  "hear  the  allega- 
tions of  the  parties,  and  shall  appraise,  as- 
certain, and  determine  the  value  of  each 
tract  or  parcel  of  land  proposed  to  be  taken, 
with  the  value  of  the  improvements  there- 
on, and  eadi  separate  estate  therein,  and 
the  damage  that  will  be  sustained  by  the 
owner  or  owners  by  reason  of  the  taking 
thereof,  and  they  shall  fix  the  amount  of 
the  compensation  to  be  made  to  eadi  of  the 
ownars  thereof."  In  Missouri,  under  a 
statute  similar  to  ours,  except  3  commis- 
sioners assessed  the  damages.  Instead  of  a 
Jury  of  12  men,  as  in  ours,  it  was  said,  in 
the  case  of  Bailroad  O.  v.  Richardson,  45 
Mo.  466:  "They  [the  commissioners]  may 
arrive  at  fheir  conduslons  upon  the  proofs 
and  allegations  of  the  parties;  and,  in  addi- 
tion thereto,  they  are  required  to  view  the 
premises,  and  have  the  advantage  of  actual 
personal  inspection.  They  are  generally 
selected  on  account  of  their  capacity  and 
fitness,  and  are  required  to  be  disinterested; 
and,  unless  the  court  is  dearly  satisfied 
that  they  have  erred  in  the  principle  upon 
which  they  have  made  appraisal,  there  is 
nothing  for  review,  and  their  report  should 
not  be  disturbed."  In  a  later  case— Rail- 
road Ck>.  V.  Campbdl,  62  Mo.  585— It  was 
held  that  "ordinarily,  where  opinions  as  to 
the  value  of  the  land  might  well  be  variant, 
the  reports  of  commissioners  appointed  to 
assess  the  land  condemned  for  a  railroad 
will  not  be  dosely  scrutinized;  but  the 
court  will  interfere  where  the  damages  as- 
sessed are  fiagrantly  excessive;  where  there 
are  manifest  indications  of  an  entire  lack 
of  appredatlon  of  the  duties  and  respon- 
sibilities OC  thdr  position,  and  an  utter  ob- 
liviousness of  the  rudimentary  principles 
of  fairness  and  Impartiality."  Under  our 
statute,  good  cause  must  be  shown  before 
the  report  will  be  set  aside,  and  In  the  ab- 
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Bence  of  such  showing  the  presumption  is 
in  favor  of  the  report,  and  that  the  Jury 
have  properly  discharged  their  duty.  Kail- 
road  Co.  T,  Walker,  IT  Neb.  432,  28  N.  W. 
Rep.  348;  Railroad  Oo.  v.  Hopkins,  90  lU. 
816;  Railway  Oo.  v.  Bamum,  107  111-  160; 
Railroad  Oo.  y.  Jacobs,  110  IlL  414.  On 
the  testimony  in  the  record,  we  cannot  hold 
that  the  circuit  Judge  erred  in  refusing 
to  set  aside  the  report  The  entire  pro- 
ceeding, we  remark,  in  conclusion,  has  been 
conducted  by  both  sides  on  the  idea  that 
the  jury  was  properly  organlBed,  and  no 
(jnestlon  aa  to  the  constitutionality  of  the 
statute  has  been  presented.  The  judgment 
appealed  from  must  be  aflirmed,  and  It  ia 
ordered  accordingly. 


(32  FlB.  238) 

STRINOER  T.  STATB. 
(Supreme  Court  of  Florida.    July  IB,  1898.) 

IHTOZIOATIKQ    LiQUOBS — 8AI.B8    WITHOUT    liIOBRBB 

— Cbihihal    Pbobeodtioh  —  BuvnciBKOT    or 

FUA. 

To  an  information  charging  the  accuBed 
with  carrying  on  and  engaging  in  the  bnsiness 
of  dealer  in  spirituous,  Tinoas,  and  malt  Uqnon 
in  Hernando  county,  Fla.,  without  a  license,  he 
interposed  a  plea  to  the  effect  that  prior  to  the 
time  when  the  offense  is  alleged  to  have  been 
committed,  and  before  the  filmg  of  the  infor- 
mation, an  election  had  been  properly  held  in 
said  county,  nnder  the  prorlsions  ot  chapter 
8700,  Laws  Fla.,  to  determine  whether  or  not 
the  sale  of  anch  liquors  should  be  prohibited  in 
said  county,  and  at  said  election  a  majority  of 
the  rotes  legally  cast  were  in  favor  of  prohibit- 
ing the  sale  of  such  liquors.  On  motion  of  the 
state  the  court  struck  from  the  files  this  plea 
on  the  ground  that  it  was  no  defense  to  the 
charge.  HM  to  be  error.  If  the  plea  be  true, 
there  was  no  law  in  force  in  the  county  at  the 
time  upon  which  an  information  could  oe  pred- 
icated for  sdling  such  liquors  without  a  license. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hernando  ooimty; 
Oeorge  B.  Bparkman,  Judge. 

Sheldon  Stringer  was  convicted  of  Belling 
intoxicating  liquors  unlawfully,  and  brings 
error.     Reversed. 

J.  B.  Wall  and  John  P.  Wall,  Jr.,  for  plain- 
tiff in  error.  William  B.  Lamar,  Atty. 
Oeon  tar  the  Statei, 

MABRY,  J.  An  Informaticm  waa  filed 
against  plaintifr  in  error  in  the  Henuindo 
circuit  court  on  the  30th  day  of  September, 
A.  D.  1802,  for  engaging  in  and'  carrying  on 
the  business  of  dealer  in  Bplrltuous,  vinous, 
and  malt  liquors,  and  for  selling  certain  of 
said  liquors,  to  wit,  alcohol,  brandy,  whisky, 
gin,  mm,  wine,  lager  beer,  and  rice  beer, 
without  first  having  obtained  a  state  license 
to  engage  in  carrying  on  and  c(»ductlng  the 
Bame.  The  informatioa,  after  first  reciting 
that  it  la  filed  by  the  proper  law  officer,  gave 
the  court  to  be  informed  that  "Sheldon 
Strtngw,  late  of  the  county  of  Hernando, 
aforesaid,  In  the  circuit  and  state  aforesaid, 
on  the  Ist  day  of  October,  In  the  year  of 
our.  Lord  one  tbpuaand  eight  hundred  and 


ninety-one,  witli  force  and  arms,  at  and  in 
the  county  of  Hernando,  aforesaid,  unlaw- 
fully did  engage  in  oarrytng  on  and  conduct- 
ing the  business"  sa  above  stated,  agalnat 
the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Florida.  To  this  Infor- 
mation the  accused  filed  a  plea  to  the  effect 
that  the  state  ought  not  to  prosecute  or 
maintain  the  said  Informatloa  against  him, 
because  oa  the  1st  day  of  June,  A  D.  1891, 
an  election  was  ordered  by  the  board  of 
county  commissioners  of  the  ooantT  of  Her- 
nando upon  the  application  of  more  ttan 
one-fourth  of  the  registered  voters  ot  said 
county,  under  and  by  virtue  of  the  provt 
alons  of  chapter  8700,  Laws  Fla.,  to  determine 
whether  or  not  the  sale  of  Intoxicating  liq- 
uors, wines,  and  beer  should  be  pn^blted 
In  said  county;  that  said  election  waa  duly 
held  on  the  19th  day  of  July,  1891,  in  ac- 
cordance with  said  order,  after  having  been 
duly  advertised  according  to  law,  and  at  said 
election  a  majority  of  tlie  votes  legally  cast 
were  In  favor  of  prohibiting  the  sale  of  in- 
toxicating liquors,  wines,  and  beer  in  said 
county,  as  wiU  fully  appear  by  r^erenoe  to 
minutes  of  the  board  of  coonty  oommisBion- 
ers,  copies  of  which  were  attadied  and  made 
a  part  of  the  plea.  The  copies  of  the  min- 
utes referred  to  show  an  order  at  the  board 
calling,  upon  a  petltioo  of  more  than  one- 
fourth  of  the  registered  voters  of  Hernando 
county,  an  election  under  chapter  3700,  Laws 
Fla.,  and  also  a  canvass  in  July,  1891,  of  the 
vote  at  this  election,  and  a  declaration  of 
a  majority  of  180  votes  fotmd  against  the 
rigjit  to  sell  In  said  county.  On  motion  of 
the  state  attorney  that  said  plea  constltateB 
no  defense  to  the  diarge  in  the  informatl<m, 
and  for  other  aufficloit  grounds  appearing 
upon  its  face,  the  court  struck  it  from  the 
files,  and  the  accused  filed  the  plea  of  the 
general  issue.  Uoon  a  trial  he  was  con- 
victed, and  adjudged  to  pay  a  fine  of  $1(X> 
and  costs,  and  from  this  judgm«tt  a  wilt 
of  error  has  been  sued  out 

After  verdict  the  defendant  moved  In  ar- 
rest of  judgmmt,  because  the  court  erred  in 
striking  out  the  special  plea  of  the  defendant 
to  the  information,  and  this  motion  was 
overruled.  Exception  to  this  ruling  waa  tak- 
en at  the  time,  and  an  assignment  of  error 
is  based  upon  it  here.  The  informatian 
charges  the  defendant  with  conducting  the 
business  of  dealer  in  spirituous,  vinous,  and 
malt  liquors,  and  selling  the  same  withont 
obtaining  a  llcoiae  for  this  purpose,  Trtiidi 
waa  clearly  a  violation  of  the  revenue  act  of 
1891,  (chapter  4010.)  The  plea  sets  up  that 
in  July,  1891,  an  election  waa  held  in  Her 
nando  county,  ut  provided  by  12te  act  of  Uie 
letfdature  (chapter  3700)  providing  for  an 
election  under  the  local-option  article  of  tlie 
oonatltutlon  of  1885,  and  that  the  majority 
vote  at  this  electi<m  waa  against  the  right 
to  sell  spirituous,  vinous,  and  malt  llquora 
In  aaiA  county.    If  the  electton  was  held 


Digitized  by 


Google 


Fla.) 


HATS  i>.  EBNST. 


451 


and  resulted  as  alleged  In  the  plea,  the  rer- 
enue  act,  to  the  extent  of  authorizing:  the 
sale  iii>on  the  procurement  of  a  license,  was 
suspended,  and  not  In  operation  at  the  time 
of  filing  the  Information,  and  when  the  of- 
fense la  alleged  therein  to  have  be«i  oom- 
mitted.  If  the  plea  be  true,  there  waa  no 
statute  then  in  operation  in  that  county  to 
SQBtaln  the  information.  This  p<^t  is  so 
folly  considered  in  the  case  of  Butler  v. 
State,  25  Fla.  317,  6  South.  Rep.  67,  as  to 
raider  any  further  discussion  of  It  here  nn- 
neceasai7.  The  plea,  if  true,  was  a  complete 
defense  to  the  charge  contained  in  the  .in- 
formation, and  the  court  committed  an  er- 
ror In  sustaining  the  motion  to  stril^e  it  out 

Nothing  need  be  said  in  reference  to  the 
other  assignments  of  error. 

Fmr  the  error  in  striking  out  the  plea  the 
Judgment  la  reversed,  with  directions  that 
such  further  proceedings  be  had  on  the  idea 
as  are  conformable  to  law. 


(a  na.  18) 

HAYS  ▼.  EBNST  et  al. 
(Supreme  Court  of  Florida.    July  11,  1893.) 

WltlS— VAUDrrr— CONTBST— WiTKEBSKS— COICPB- 
TBNCT. 

1.  A  will  executed  in  this  state  in  the  year 
1885.  purporting  to  devise  both  real  and  per- 
sonal estate  within  this  jurisdiction,  but  niKned 
by  only  two  snbsci-ibing  wituesses,  is  valid  as 
to  the  p«!rsonaity,  if  valid  in  otJier  respects, 
though  inoperative  as  to  the  real  estate.  The 
statute  did  not  undertake  to  prescribe  the  mode 
of  eiecnting  wills  in  reference  to  the  disposition 
of  personal  property,  further  than  to  regulate 
the  revocation  of  such  wills  when  written,  and 
the  eBtablishment  of  nuncupative  wills.  In 
other  respects,  the  commoa-Iaw  rule  controlled 
the  execution  of  wills  concerning  personal  prop- 
er^, and,  according  to  this  rule,  such  wills, 
when  wnttoi.  required  no  witnesses  to  th^ 
execution. 

2.  The  statutory  regulation  CMcClel.  Die. 
p.  987,  i  9)  that  "no  will  shall  be  admitted  to 
probate  upon  the  oath  of  any  person  appointed 
executor  or  executrix  thereto,  when  it  shall  ap- 
pear by  said  will  or  otherwise  that  said  person 
so  appointed  is  interested  in  the  estate  therein 
bequeathed,  or  any  part  thereof,"  has  reference 
to  the  admission  of  wills  to  probate  in  common 
form,  and  without  reference  to  testimony  over 
the  contests  of  wills. 

3.  Under  section  1.  c.  1963,  Iaws  1874,  an 
executor  named  in  a  will,  who  is  also  a  legatee 
therein,  is  a  competent  witness  on  an  issue  of 
devisavit  vel  non,  as  this  issue  does  not  in- 
volve a  transaction  or  communication  between 
the  testator  and  such  legatee.  Heirs  at  law, 
next  of  kin,  and  devisees  are  all  competent  wit- 
nesses as  to  the  execution  of  the  will. 

4.  Where  competent  testimony  has  been  ex- 
cluded, and  the  appellate  court  cannot  say  what 
would  have  been  the  result  had  such  testimony 
been  admitted  and  considered,  the  Judgment 
will  be  reversed. 

(Syllabus  by  the  Court) 

Appeal  from  droult  court,  DuTal  county; 
James  M.  Balcer,  Judge. 

To  the  petition  of  Danld  Hays  that  an 
instrument  purporting  to  be  the  will  of 
JtAann  C.  Lehmann,  deceased,  be  admitted 
to  probate  as  sux^,  A  W.  Owens,  In  behalf 
of  the  states  filed  a  petition  In  contest  From 


a  decree  rejecting  the  will,   proponent  ap- 
peals.   Beversed. 

M.  C.  Jordan  and  A.  W.  Cockrell  &  Son, 
for  appellant   J.  B.  Farrott^  for  appellees. 

MABRY,  J.  On  the  9th  day  of  Octobo:, 
A  D.  1886,  Hays,  the  appellant,  presented 
to  the  county  Judge  of  Duval  county  a 
writing  purporting  to  be  the  last  will  and 
testament  of  Johann  Christian  Lehmann, 
accompanied  with  a  petition  setting  up  the 
fact  that  said  wilting  was  executed  by  liCh- 
mann  as  his  last  wUl  and  testament  and 
praying  that  the  same  be  probated  as  such. 
The  writing  claimed  to  be  Lehmann's  will, 
and  presented  to  the  county  Judge,  purports 
to  devise  to  the  prci;>onent  Hays,  real  es- 
tate situated  in  Duval  county,  Fla.,  and  In 
Franklin  county,  Ohio,  and  also  all  the 
bank  account  of  Lehmann  with  the  Florida 
Savings  Bank  &  Beal  Bstate  Exdiange,  in 
the  city  of  Jacksonville.  This  writing  is 
signed  by  Johann  Christian  Lehmann,  and 
attested  by  John  H.  Brown  and  George  W. 
Wetmore,  and  the  attestation  is  that  said 
"instrument  was  at  the  date  thereof  signed, 
sealed,  and  published  and  declared  by  the 
sold  Johann  ChrlsUan  Trf»hmnTiTi  as  and  for 
his  last  will  and  testament  In  presence  of 
us,  who,  at  his  request  and  In  his  presence, 
and  in  the  presence  of  each  other,  have  sub- 
scribed our  names  as  witnesses."  Brown 
and  Wetmore  made  oath  before  the  county 
Judge  that  Lehmann,  on  the  18th  day  of 
September,  1885,  in  their  presence,  subscrib- 
ed said  instrument  as  his  last  will  and  tes- 
tament and  that  afflants,  at  the  request  of 
Lehmann,  and  In  his  presence,  and  in  the 
presence  of  each  other,  subscribed  their 
names  as  witnesses;  also  that  at  the  time 
of  subscribing  his  name  to  said  instrmnent 
Lehmann  was  over  21  years  old,  and  was 
of  sound  mind.  Lehmann  died  on  the  19tb 
day  of  September,  1885,  In  the  dty  of  Jack- 
sonville, where  be  had  resided  for  some 
time  before  his  death. 

After  the  presentation  of  the  alleged  will 
to  the  county  Judge  for  probate,  and  with- 
out any  action  thereon  by  him,  A  W.  Owens 
presented  a  petition  in  the  county  court  (rf 
Duval  ooimty,  addressed  to  the  Judge  there- 
of, and  therdn  alleged  that  Lehmaim  died 
in  Duval  county,  Fla.,  on  the  19th  day  of 
September,  A.  D.  1885,  and,  as  petitioner 
was  Informed  and  believes,  without  leaving 
any  heirs  at  law.  The  proceedings  on  the 
part  of  Hays  In  presenting  to  the  county 
Judge  the  Instrument  of  writing  as  the  wUl 
of  Lehmann,  with  the  request  that  it  be  pro- 
bated, are  set  out  In  the  petltl(Mi;  and, 
further,  that  to  the  beet  of  petitioner's 
knowledge,  InfcHmation,  and  belief,  said 
Lehmann,  at  the  time  of  the  making  of  sold 
instrument  was  non  compos  mentis,  and 
also  that  said  Instrument  purporting  to  be 
his  last  will  and  testament  was.  not  signed 
by  hUu,  but  by  some  one  ^e,  without  his 
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request  or  c(mB«it  It  is  also  alleged  that,  U 
said  iBstrument  for  any  reason  be  invalid, 
the  property  of  Lehmniwi,  both  real  and 
personal,  will  escheat  to  the  state  of  Florida, 
and  that  petiticmer  is  the  attorney  and  rep- 
resentative of  the  state  In  the  county  of 
ItaTaL 

The  prayer  of  the  petition  is  that  the  court 
wUl  ingulre  into  the  premises,  as  provided 
by  law,  and  will  declare  said  instrument 
null  and  void,  and  appoint  an  administrator 
to  take  charge  of  and  administer  the  goods 
and  cliattels  of  said  Lehmann,  deceased. 

This  petition  was  presented  on  the  16th 
day  of  October,  A.  D.  1885,  and  on  the  18th 
of  March,  1886,  an  order  was  made  by  the 
tiounty  Judge,  as  it  is  re<dted  by  agreement 
of  counsel,  that  the  contest  in  the  matter 
of  the  will  of  Johann  Christian  Lehmnnn  be 
heard  on  a  Bifl>8eqiient  day  in  that  month. 

The  record  discloses  the  testimony  of  sev- 
eral witnesses  takmi  before  the  county  Judge 
in  reference  to  the  execution  of  the  alleged 
'  will  by  Lehmann,  and  also  the  decision  of 
said  Judge  that  the  said  Instrument  was  not 
the  last  will  and  testament  of  said  decedent, 
and  should  not  be  allowed  to  probate  in 
said  court  An  appeal  was  taken  from  this 
dedsion  to  the  drcuit  court  of  Duval  coimty, 
and,  upon  argument  there,  the  circuit  Judge 
de-elded  that  there  was  no  error  in  the 
record  of  the  county  court,  and  its  Judgment 
was  affirmed.  The  record  is  now  before  us 
on  appeal  from  the  dedsion  of  the  drcuit 
cf>art 

It  is  testified  that  four  persons.  Hays,  the 
sole  beneficiary  in  the  will.  Brown  and  Wet- 
more,  the  subscribing  witnesses,  and  Clem 
Johnson,  were  present  when  it  was  executed, 
and  that  Lehmann  asked  Johnson  to  sign 
also  as  a  witness,  but  he  was  told  that  two 
would  do.  The  Judge  refers  in  his  opinion 
to  the  fact  that  the  will  was  signed  by  only 
two  witnesses.  At  the  time  of  the  execu- 
tion of  the  instrument  in  qu^tion,  wills  de- 
vistng  reel  estate  were  required  by  statate 
to  be  attested  and  subscribed  by  three  or 
more  witaessee,  or  else  they  were  void  and 
of  no  effect  McClel.  Dig.  p.  985,  {  1.  This 
means  they  were  void  and  of  no  effect  as 
devises  of  real  estate.  The  statute  did  not 
undertake  to  prescribe  the  mode  of  executing 
wills  in  reference  to  the  disposition  of  peiv 
sonal  property,  further  than  to  regulate  the 
revocatioa  of  such  wills  when  written,  and 
the  establishment  of  nuncupative  wills.  In 
other  respects  the  common-law  rule  con- 
trolled the  execution  of  virills  concerning  per- 
sonal property,  and,  according  to  this,  sucb 
wills,  when  written,  required  no  witness  to 
tiieir  execution.  Meyer  v.  Fogg,  7  Fla.  292; 
Sdiouler,  Wills,  {  3ia  The  histrument  of- 
fered for  probate  in  the  case  before  us  pur- 
ports to  devise  bo>th  real  and  personal  prop- 
erty, and,  so  far  as  being  a  will  of  the  realty, 
It  must  faU  in  this  Jurisdiction,  because  it 
has  only  two  attesting  and  subscribing  wit- 
nesses.   OroUy  T.  Olaik,  20  Via.  840.    The 


county  Judge  would  for  this  reason  have  been 
Justified  In  refusing  to  probate  the  instru- 
ment as  a  bequest  of  real  estate,  bat  the 
absence  of  subscribing  witnesses  would  not 
be  enough  to  sustain  its  rejection  as  a  wHl 
of  the  personalty,  provided  it  had  the  requi- 
sites of  a  valid  will  for  this  purpose  in  other 
respects.  WhUe  the  county  Judge  refers  In 
the  opinion  rendered  by  him  to  the  fact  that 
the  alleged  will  has  but  two  subscribing  wit- 
nesses, it  Is  dear  that  he  based  his  dedsion 
rejecting  the  proposed  wUI  in  toto  also  upon 
testimony  before  him,  and  regarded  as  com- 
petent The  decision,  in  effect  on  the  testi- 
mony, was  that  Lehmann  did  not  execute 
the  instrument  offered  as  his  will,  and  hence 
tt  was  not  entitled  to  be  probated  for  any. 
purpose.  The  proponent  (appellant  here)  in- 
sists that  the  county  Judge  committed  an 
riTor  In  his  ruling  on  the  testimony,  and  that 
the  Judgment  should  be  reversed  on  this  ac- 
count This  will  necessitate  a  brief  refer- 
ence to  the  testimony  and  the  rulings  of  the 
court  thereon. 

Hays,  Brown,  Wetmore,  and  Johnson  testi- 
fied for  proponent  that  th^  were  present 
when  the  instrument  was  executed,  and  saw 
Lehmann  sign  the  same  as  his  will  in  thdr 
presence,  and  that  Brown  and  Wetmore,  at 
his  request,  in  his  presence,  and  in  the  pres- 
ence of  each  other,  signed  it  as  witnesses. 
Hays  is  named  as  executor  of  the  will,  and 
is  sole  beneficiary  therein.  At  the  time  of 
Lehmann's  death  he  was  occupying  a  room 
In  Hays'  house,  and  died  there.  Hays  says 
he  let  Lehmann  have  a  room  after  he  had 
faUed  to  get  one  anywhere  else,  and  he  ex- 
pressed great  appreciation  for  this  Idndness, 
and  said  that  he  had  been  sick  for  many 
years.  While  staying  in  Hays'  house,  Leh- 
mann bought  real  estate  in  Jacksonville,  and 
consulted  Hays  about  the  purchase,  and 
seemed  to  place  great  confidence  in  him. 
Hays  testified  to  attentions  shown  by  him  ta 
Lehmann  during  his  last  illness,  and  about 
bis  wanting  to  make  a  wUl,  and  asking  Hays 
to  get  some  one  to  write  it  for  him.  He 
then  testified  to  the  writing  of  the  will  and 
Its  execution  as  above  stated,  and  also  of 
Lehmann's  death,  the  day  following.  Two 
other  witnesses  testified  for  proponent  that 
they  were  famOiar  with  Lehmann's  hand- 
writing, and  gave  it  as  their  opinion  that  his 
name  signed  to  the  alleged  will  was  genuine. 
In  opposition  to  this  showing  for  the 
proponent  caveator  introduced  four  wit- 
nesses, two  of  whom,  as  experts,  in  com- 
paring the  signature  to  the  alleged  wUl  and 
the  signature  to  a  note  and  mortgage  In- 
troduced in  evidence,  and  shown  to  have 
been  signed  by  Lehmann,  say  that,  in  their 
opinion,  the  signatures  were  not  made  by 
the  same  person,  and  that  the  signature  to 
the  will  was  not  genuine.  Two  other  wit- 
nesses, who  were  familiar  with  Lehmann's 
handwriting,  and  who  were  employes  in 
banks  where  he  did  his  business,  say  tbat 
they  would  not  have  paid  checlca  for  Lett- 
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maim  with  the  same  signature  on  them  that 
is  on  die  wUL  The  will  and  also  the  signa- 
ture of  Lehmann,  shown  to  be  genuine, 
dgned  to  a  note  and  mortgage,  were  before 
the  coimty  Judge  when  he  made  Ills  decision. 
In  condderiBg  the  case,  the  coimty  judge 
mled  out  and  refused  to  consider  tlie  testi- 
mony of  Hays,  on  the  ground  that  he  was  an 
interested  party.  Was  this  ruling  correct  on 
the  issue  then  before  the  county  Judge?  The 
statute  provides  that  "no  will  sliall  be  ad- 
mitted to  probate  upon  the  oath  of  any  per- 
son appointed  executor  or  executrix  thereto, 
when  it  sliall  appear  by  said  wlU  or  other- 
wise that  said  person  so  appointed  is  inter- 
ested tn  the  estate  therein  bequeathed,  or 
any  part  thereof."  McOleL  Dig.  p.  987,  8  9. 
This  statute  was  passed  as  an  amendment 
tt>  the  (Hie  passed  the  year  before,  authorizing 
wills  to  be  admitted  to  probate  upon  the 
oath  of  any  person  appointed  executor  or  ex- 
ecutrix thereto.  Id.  p.  986.  These  provi- 
sions bad  reference  to  the  admission  of  wills 
to  probate  in  common  form,  and  without 
reference  to  testimony  over  the  contests  of 
wills.  They  provided  that  wills  might  be 
admitted  to  probate  upon  the  oath  of  the 
executor  or  executrix  when  not  interested 
in  the  estate  devised,  or,  where  there  was 
no  executor  or  executrix,  upon  the  oath  of 
any  credible  person  having  no  interest  under 
the  win,  that  he  or  she  verily  believed  the 
writing  exhibited  as  the  last  will  and  testa- 
ment to  be  the  true  last  will  and  testament 
of  the  deceased.  When  a  will,  with  all  the 
essential  requisites  as  to  its  execution,  and 
apparently  genuine,  is  exhibited  to  the  coun- 
ty Judge  for  probate,  he  would  be  anthor- 
iised,  under  the  provisions  of  the  statute  and 
on  the  oath  of  the  party  mentioned,  to  ad- 
mit it  to  probate.  The  oath  of  the  disln- 
terested  executor  or  other  credible  person  is 
the  formal  proof  required  by  ttie  statute  to 
admit  the  will  to  probate  in  such  cases,  Imt 
It  has  no  reference  to  the  competency  of  per- 
mxta  to  testify  to  material  matters  on  a  con- 
test of  the  wlU.  Section  1,  c.  1983,  Laws 
1874,  provides  that  "no  person  offered  as  a 
witness  in  any  court,  or  before  any  officer 
acting  Judicially,  shall  be  excluded  by  reason 
of  his  Interest  in  the  event  of  the  action  or 
proceeding,  or  because  he  is  a  party  thereto;" 
and  the  proviso  to  this  section,  excluding 
certain  interested  persons  from  testifying  in 
regard  to  any  transaction  or  communication 
between  such  persons  and  a  party  at  the 
time  of  examination  deceased,  does  not,  in 
our  Judgment,  exclude  Hays  from  testifying 
as  a  witness  to  the  probate  of  the  will  which 
was  the  subject-matter  of  consideration  be- 
fore the  court  A  proceeding  to  establish  or 
invalidate  a  will  restt  upon  different  grounds 
from  ordinary  causes  of  action,  and  is  in  the 
nature  of  a  proceeding  in  rem.  The  heirs 
at  law  and  next  of  kfai  and  devisees  are  usual- 
ly nominal  parties,  but  the  proceeding  is  be- 
tween living  parties.    The  cause  of  action 


does  not  exist  until  after  the  death  of  the 
testator,  and  he  la  in  no  sense  then  a  party 
to  the  proceeding.  On  a  contest  of  a  will, 
the  subject-matter  of  investigation  is  the  act 
of  the  testator  in  exeaitlng  the  wUl,  and 
the  prbcpeding  is  directed  to  this  matter. 
The  execution  of  a  will  is  not  a  transaction 
or  communication  between  the  testator  and 
a  legatee,  and  the  heirs  at  law,  next  of  kin, 
and  devisees  are  competent  witnesses  as  to 
the  factum  of  the  execution  of  the  wllL 
Garvin's  Adm'r  v.  Williams,  50  Mo.  206; 
Shailer  v.  Bumstead,  99  Mass.  112;  Lawyer 
V.  Smith,  8  Mich.  411;  Snider  v.  Burks,  84 
Ala.  53,  4  South.  Rep.  225;  Kumpe  v.  Goons, 
63  Ala.  448;  MUton  v.  Hunter,  13  Bush,  163. 
The  county  Judge  committed  an  error,  then. 
In  excluding  from  his  consideration  the  testi- 
mony of  Hays  on  the  ground  of  Interest 
What  would  have  been  the  result  had  Hays' 
testimony  been  cast  into  the  judicial  scale 
we  cannot  say.  The  decision  was  against 
the  validity  of  the  vrill,  and,  as  It  cannot  be 
said  that  there  was  no  conisict  of  evidence 
on  this  point,  the  exclusion  of  compet^it 
evidence  was  error.  Simmons  v.  Spratt,  26 
Fla.  449,  8  South.  Hep.  123;  Dickey  v.  Male- 
chl,  6  Mo.  177. 

So  far  we  have  considered  the  case,  as 
it  seems  by  the  record  to  have  been  pre- 
sented in  the  county  court,  as  a  contest  of 
the  proposed  wiU  on  the  caveat  filed  by  the 
state  attorney,  alleging  a  failure  of  heirs 
on  the  part  of  Lehmann,  the  alleged  testa- 
tor. In  the  opinion  rendered  by  the  county 
Judge,  rejecting  the  will  for  probate,  it  is 
stated:  "It  is  a  weU-established  principle 
of  law  that  no  one  but  an  iieii  of  the  realty, 
or  entitied  to  distribution,  has  a  right  to 
contest  the  prcfbate  of  a  will  or  a  devise  of 
the  realty;  and  it  is  contended  by  counsd 
for  petitioner  that  A.  W.  Owens,  Esq.,  repre- 
senting the  state  of  Florida,  has  no  right  to 
appear  in  opposition  to  the  application  for 
probate  of  the  alleged  will;  but  there  Is  evi- 
dence before  this  court  that  said  Lehmann 
left  heirs  surviving  liim,  and  A,  W.  Owens, 
Esq.,  Is  now  recognized  by  the  court  as 
counsd  and  proctor  for  and  In  behalf 
of  the  heirs  and  legal  representatives  of 
said  LehmaTin."  In  the  bond  filed  by  the 
appellant  in  the  appeal  from  the  county 
court  to  the  circuit  court,  Frederick  Ernst 
and  several  others  are  named  as  obligees, 
and  it  Is  therein  recited  that  they  contested 
the  probate  of  said  will;  and  in  the  bond 
filed  on  appeal  to  this  court  the  same  parties 
are  mentioned  as  obligees,  and  it  is  also 
recited  that  they  were  contestants  of  said 
win.  There  is  nottiing  in  the  record,  except 
what  is  recited  In  the  opinion  of  the  county 
Jiidge  above  and  the  recitals  in  the  appeal 
bonds,  to  show  that  Lehmann  left  any  heirs, 
or  that  any  contest  of  the  vrUl  was  made 
in  th^  behalf  in  the  county  court  Upon 
the  filing  of  the  caveat  on  the  part  of  the 
state  attorn^,  the  record  recites  that,  up<M> 
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agreement  of  counsel,  the  contest  of  the  will 
of  Lehitinnn  was  fixed  for  hearing  on  a 
certain  day.  Testimony  was  taken,  and.  In 
rendering  judgment  thereon,  reference  Is 
made  for  the  first  time  to  the  heirs,  and 
their  representation  by  the  caveator,  who 
had  commenced  the  contest  by  filing  the 
petition  against  the  probate  of  the  will. 

It  Is  said  in  Meyer  y.  Fogg,  7  Fla.  292, 
that  the  only  persons  competent  to  contest 
the  wUl  then  under  consideration  were  the 
h^ts  of  the  realty  or  distributees  entitled 
to  the  personalty,  and  there  should  be  alle- 
gation and  proof  of  such  fact  The  con- 
testants of  the  wUl  In  that  case,  falling  to 
show  such  a  status,  were  not  entitled  to  a 
standing  in  court  The  testator  left  heirs 
In  that  case.  The  county  judge  had  juris- 
diction of  the  contests  over  the  probate  of 
wills,  and  the  only  statutory  regulation  as 
to  tlie  practice  before  him  In  such  matters 
at  the  time  of  the  decLsdon  In  the  case  be- 
fore us  is  that  in  chapter  1627,  Acts  1868. 
Lavey  v.  Dolg,  25  Fla,  611,  ft  South.  Eep. 
259.  Cihapter  3886,  Acts  1889,  makes  special 
provision  for  the  contests  of  the  probate  of 
wills,  and  this  act  is  declared  to  be  applica- 
ble to  wills  of  persons  who  had  died  prior 
to  its  passage,  and  which  had  not  been  ad- 
mitted to  proibate,  as  well  as  to  wills  of 
persons  who  should  die  after  its  passage; 
but  the  decision  In  this  case  was  made  be- 
fore this  act  went  Into  effect 

The  act  of  1868,  supra,  provides  that  the 
pleadings  in  the  county  court  sitting  as  a 
court  of  probate,  shall  be  In  writing,  and 
shall  be  (L)  the  complaint  by  petition,  and 
(2)  the  answer  or  demurrer;  and  that  upon 
filing  the  answer,  the  cause  shall  be  at  issue. 
C!onsldering  an  issue  by  agreement  of 
parties  to  have  been  made  upon  the  petition 
of  Hays  to  have  the  will  probated  and  the 
caveat  of  the  state  attorney,  the  case  pre- 
sented in  the  county  court  was  between 
them,  and,  confined  strictiy  to  the  record, 
there  is  nothing  to  show  that  the  heirs  of 
Lehmann,  if  he  left  any,  were  before  the 
court  as  contestants  of  the  will.  One  of  the 
assignments  of  error  in  the  drcult  court 
(and  the  same  is  renewed  here)  was  that 
the  alleged  heirs  of  Liehmann  were  not 
parties  to  said  cause  by  any  appropriate  or 
legal  proceeding,  and  were  not,  in  fact,  con- 
testants of  said  wllL  As  we  have  above 
stated,  the  issue  strictly  presented  on  the 
record  in  the  county  court  was  on  the 
caveat  filed  by  the  state  attorney,  on  the 
theory  that  there  were  no  heirs  of  Lehmaim; 
and,  considering  it  from  this  standpoint  the 
county  judge  committed  an  error  in  exclud- 
ing the  testimony  of  the  proponent.  Hays, 
if  for  no  other  reason.  The  same  result 
wculd  follow  If  we  were  to  recognize  A.  W. 
Owens  as  representing  the  heirs  of  Leh- 
mann.  Inasmuch  as  the  case  must  be  re- 
versed, it  Is  deemed  proper  to  direct  that, 
upon  tlie   return  of  the  mandate  of  this 


court,  an  Issue  be  property  made  on  the 
petition  of  the  heirs  of  Lehmann,  if  he  left 
any,  and  they  desire  to  contest  the  said 
will,  and  that  due  proceedings  be  had  Qiece- 
<Hi  as  provided  by  law. 


(ft  Fla.   1) 

LEDwiTH  V.  ornr  or  jacksonvilue 

et  al. 

(Supreme  Court  of  Florida.     June  14,  1893.) 

Eqcitt  Pleasinos— Sdpplsmxstal  Bili<— Nbw 
Matte  E. 

1.  A  cross  hill  is  one  brought  by  a  defend- 
ant in  a  suit  against  the  complainant  in  the 
same  suit  or  against  other  defendants  in  the 
same  salt,  or  against  both,  tonching  the  matters 
in  question  in  the  original  bill,  and  is  considered 
as  an  auxiliary  suit,  or  as  a  dependency  upon 
the  original  bill,  and  can  be  sustained  only  on 
matter  growing  out  of  the  original  bill.  Such 
cross  bin  may  set  up  new  matter  arising  subse- 
quently, hut  still  it  must  constitute  part  of  the 
same  defense,  or  rdate  to  the  same  subject- 
matter  in  such  a  way  as  to  be  a  defense  to  the 
original  suit 

2.  A  supplemental  bill  is  considered  merely 
as  an  addition  to  the  original  bill,  and.  while  it 
is  often  permissible  and  proper  to  introduce 
matter  that  has  occurred  after  the  institution 
of  the  suit,  and  of  such  a  nature  as  cannot  be 
properly  the  subject  of  an  amendment,  yet 
such  new  matter  must  not  be  sneh  as  to 
clumge  the  rights  and  interests  ctf  the  parties 
before  the  court 

3.  Tlie  matter  brought  forward  in  the  sup- 
plemental cross  bill  in  the  case  at  bar  hdd  to 
be  no  defense  to  the  original  bill  filed  against 
the  city  of  Jacksonville,  appellee  here. 

(Syllabns  by  the  Court.) 

Appeal  from  circuit  court,  Duval  county; 
W.  B.  Young,  Judge. 

BiU  by  William  M.  Ledwith  against  the 
dty  of  JadtaonvUle  and  others  for  an  in- 
junction. Supplemental  bill  by  defendants 
against  complainant  to  dissolve  the  writ 
granted  on  complainant's  bill,  and  for  other 
rdlef.  From  a  decree  dissolving  the  injunc- 
tion, complainant  appeals.    Reversed. 

Cooper  &  Cooper,  for  appellant  Stephen 
B.  Foster,  for  appellees. 

MABRY,  J.  In  September,  A.  D.  1889^ 
the  appellant  William  M.  Iiedwith,  filed  a 
bin  in  the  circuit  court  for  Duval  county 
against  the  dty  of  Jacksonville,  the  dty 
coimcU  and  the  board  of  health  of  said  dty, 
to  enjoin  them  from  preventing  him  and  his 
tenants  from  selling  fresh  meats  and 
dressed  poultry  in  a  building  situated  on  the 
east  half  of  water  lot  No.  10  In  said  dty. 
The  building  is  alleged  to  be  the  property 
of  appellant  and  was  constructed  with  the 
approval  and  sanction  of  said  dty,  and  had 
for  some  dght  or  nine  years  before  the  fil- 
ing of  the  bill  been  used  as  a  pubUc  market 
for  the  sale  of  fresh  meats  and  dressed 
poultry  for  the  dty  of  Jacksonville  under 
contracts  with  sold  dty,  and  the  said  build- 
ing was  at  the  time  of  filing  the  bill  In  every 
respect  suitable  for  a  public  market  and  In 
perfect  sanitary  condition.    The  bill  sped- 
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fied  the  various  partlciilarB  in  whidi  said 
biilldtng  was  suitable  as  a  pnbUc  market 
place,  indodlng  adequate  and  necessaiy  re- 
frigerator accommodations,  but  It  does  not 
become  necessary  for  the  purposes  of  this 
decision  to  set  them  out  here. 

It  Is  alleged  that  the  city  of  Jacksonyllle 
and  her 'said  offlceis,  acting  xmder  certain 
pretended  ordinances  attempted  to  be  passed 
b7  said  dty,  were  dally  arresting  the  ten- 
ants of  ^pellant  doing  business  at  bis  said 
building,  and  had  declared  their  purpose  to 
drive  Uiem  away,  and  break  up  the  vending 
of  fresh  meats  thereat  The  ordinances  are 
alleged  to  be  invalid  for  various  reasons, 
botli  on  account  of  defects  on  their  face 
and  on  account  of  certain  mentioned  illegal 
objects  and  purposes  designed  to  be  accom- 
plished by  them.  The  court  granted,  on  the 
prayer  of  the  bill,  an  injunction  restraining 
the  dty  and  her  officers,  and  all  perbons 
acting  or  claiming  to  act  by,  through,  or  un- 
der any  of  the  defendants  in  the  bill,  from 
preventing  the  complainant  therein,  William 
M.  Ledwlth,  his  tenants,  lessees,  or  any  per- 
son authorized  by  him,  to  s^  fresh  meat  In 
said  building;  and  from  enteilng  upon  said 
buUding,  and  preventing  the  use  of  the  same 
for  the  sale  of  fresh  meat;  or  from  denying 
to  complainant  the  right  of  raiting  and  leas- 
ing apace  and  stalls  therein,  or  any  portion 
thereof,  for  the  sale  of  sndi  meats;  and 
from  threat^ilng,  molesting,  disturbing,  or 
annoying  compla^aant's  tenants,  lessees,  or 
any  person  or  persons  authorbsed  by  him,  in 
the  sale  of  fresh  meats  in  sold  buUding;  and 
from  pnblldy  proclaiming  or  declaring  in 
the  name  of  said  dty  that  complainant's 
said  boUding,  or  any  part  thereof,  should 
not  be  used  for  the  sale  of  fresh  meats,— 
nntn  the  farther  order  of  the  coort 

The  resimndents  answered  the  bill,  and 
therein  relied  upon  the  ordinances  men- 
tioned in  the  bill  as  authoilsdng  and  Justify- 
ing their  action  in  attempting  to  prevent  the 
sale  of  fresh  meat  and  dressed  poultry  in 
the  said  maricet  building  of  complainant 
^Rie  ordinances  In  question  sought  to  estab- 
lish a  public  market  for  the  dty  at  a  build- 
ing on  water  lot  24,  new  number,  in  said 
dty,  and  to  prevent  the  sale  of  fresh  meat 
dressed  poultry,  and  fish  at  any  other  point 
except  In  sudi  on&staU  markets  as  might 
be  established  with  the  permission  of  the 
dty  conndL  The  answer  contained  many 
allegations  not  necessary  to  be  referred  to, 
bat  It  Is  only  suffident  to  say  that  the  en- 
tire defense  sought  to  be  interposed  rested 
upon  the  validity  of  the  said  dty  ordinances. 

After  replication  filed  to  the  answer,  the 
conrt  on  the  5th  day  of  November,  1889, 
refused  to  dissolve  the  injunction  granted, 
iq>on  motion  made  for  that  purpose,  and  the 
dty  appealed  from  that  decision  to  this 
conrt 

The  affirmance  here  of  the  court's  ruling 
In  refusing  to  dissolve  the  injunction  will  be 
found  in  the  case  of  Cttty  of  Jadtsouvllle  v. 


Ledwlth,  26  Fla.  163,  7  South.  Rep.  885. 
The  ordinances  upon  whldi  the  dty's  de- 
fease rested  were  held  to  be  void,  and  a 
very  full  and  exhaustive  discussion  of  the 
grounds  for  so  holding  will  be  found  in  the 
oirtnlon  ffied  in  that  case. 

Subsequent  to  the  dedslon  here,  the  dly 
of  Jacksonville,  (m  the  6th  day  of  August 
18!X),  passed  another  ordlnanca,  which  was 
approved  the  9th  day  of  that  month,  to 
regulate  the  vending  of  fresh  meats,  dressed 
poultry,  and  fish,  and  to  establish  and  reg- 
ulate markets.  The  second  section  of  liils 
ordinance  was  amended  In  Sept^nber,  1890, 
the  amfflidatoiy  ordinance  receiving  the  ap- 
proval of  the  mayor  on  the  19th  day  of  that 
month.  It  is  only  necessary  to  refer  to  the 
letiding  features  of  this  ordinance  as  amend- 
ed to  understand  its  purport  and  objects. 
By  it  the  building  on  water  lot  24,  new 
number,  fronting  oa  Market  street  Is  de- 
olared  to  be  a  public  market  for  the  dty 
of  Jacksonville,  and  not  elsewhere;  and 
every  day  in  the  year,  except  Sundays,  is 
declared  to  be  a  market  day.  All  persons 
are  prohibited  from  sdllng  or  ofterlng  for 
sale  any  fresh  meats,  dressed  poultry,  or 
fish  at  ajiy  place  within  the  territory  bound- 
ed by  Duval  street  on  the  north,  Catherine 
street  on  the  east  the  city  limits  on  the 
south,  and  Julia  street  on  the  west  except  at 
the  said  public  market;  and  no  person  shall 
sell  or  ofDer  for  sale  any  fresh  meats, 
dressed  poultry,  or  fish  outside  of  said  ter- 
ritory, unless  such  person  shall  have  a'  li- 
cense to  sell  the  same,  procured  under  the 
previsions  of  the  ordinance,  and  then  only 
in  buildings  constructed,  maintained,  and 
furnished  In  accordance  with  the  require- 
ments thereof,  and  which  buildings  are 
thereby  designated  as  private  maiketa  Any 
person  may  obtain  a  license  to  sell  fresh 
meets,  dressed  poultry,  and  fish  for  the 
period  of  one  month  by  payment  to  the  dty 
treasurer  of  five  dollars  in  advance,  the  li- 
cense to  be  Issued  by  the  treasurer  on  re- 
odpt  of  the  m(xiey.  Such  Ucenses  shall  end 
on  the  Ist  of  the  month,  and  may  Issue 
for  fractional  portions  of  the  month  upon 
payment  of  the  propw  iproportlon  of  the  fee, 
and  all  such  licenses  shall  authorize  the  sell- 
ing of  fresh  meats,  dressed  poultry,  and 
fish  only  within  bnildtngs  ccmstructed  and 
maintained  In  accordance  with  the  require- 
ments of  tlie  ordinance  outside  the  limits 
prescribed  in  the  establishment  of  the  public 
market  and  the  other  requirements  of  the 
ordinance.  The  ordinance  contains  obtain 
general  regulations  in  referoioe  to  the  con- 
duct of  all  markets  in  the  dty,  such  as 
prohibiting  the  bringing  to  or  offering  for 
sale  In  any  market  or  dsewhere  In  the  dty 
of  unwholesome  meat  or  any  live  poultry  not 
In  a  healthy  ccmdltlcHi,  or  the  flesh  of  any 
animal  which  was  sick  when  butchered,  or 
which  died  a  natural  death,  x>r  was  killed 
by  aoddent  or  otherwise  than  in  the  usual 
manner  of  alanghtering  animals  for  food; 
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the  prevention  of  the  obstruction  to  the 
passageway  to  and  through  any  market 
house,  or  the  deposit  of  decayed  vegetable 
w  animal  matter  in  or  about  any  market 
house,  and  the  smoking  of  cigars,  pipes,  and 
cigarettes  In  a  market  place  during  market 
hours;  the  regulation  of  the  transportation 
of  fresh  meats  through  the  streets  of  the 
city;  the  establishment  of  scales  and  meas- 
ures conforming  to  the  standard  of  weights 
and  measures  of  the  state  of  Florida;  and 
the  creation  of  the  office  of  market  In- 
spector, and  prescribing  lils  duties;  and  the 
regulation  of  the  days  and  hours  for  keep- 
ing open  the  markets  In  said  city. 

The  ordinance  also  provides  that  the 
private  markets  shall  have  water-tight 
floors  of  yellow  pine  heart  plank  or  Port- 
land cement,  or  both,  at  least  one  inch  in 
thickness,  placed  on  solid  foundation.  The 
floor  surface,  with  reference  to  drainage, 
in  said  markets  is  regulated,  and  the  entire 
construction  of  such  markets  Is  required 
to  be  under  the  supervision  and  approval 
of  the  city  engineer,  and  subject  to  daily 
inspection  of  the  city  inspector.  The  or- 
dinance also  provides  that  each  private 
market  shall  have  but  one  stall,  which  shall 
be  three  feet  wide,  and  six  feet  in  length, 
and  galvanized  iron  hooks  shall  be  provided 
upon  the  stalls  where  meats  and  dressed 
poultry  are  exposed.  Refrigerators  must 
be  provided  for  In  the  private  markets  for 
the  storage  of  meats,  flsh,  and  dressed  poul- 
try, and  the  refrigerators  shall  be  approved 
by  the  maiket  inspector.  The  fee  of  five 
dollars  required  to  operate  a  private  market 
Is  declared  to  be  a  license  fee  for  the 
I>ayment  of  the  cost  of  police  regulation  and 
inspection  of  markets,  and  this  money,  to- 
gether with  all  other  moneys  collected  as 
license  fees  under  this  ordinance,  is  required 
to  be  kept  separate  as  a  fund  to  be  used  ex- 
clusively for  the  payment  of  the  expenses 
actually  incurred  by  the  city  for  the  Inspec- 
tion and  regulation  of  markets  and  the 
vending  of  fresh  meats,  dressed  iraultry,  and 
flsh. 

The  twenty-third  section  of  the  ordinance 
provides  that  the  stalls  In  the  public  market 
shall  be  set  apart  for  the  sale  of  meats,  - 
flsh,  vegetables,  and  other  provisions,  as 
the  board  of  public  works  shall  from  time  to 
time  direct  A  sufficient  number  of  stalls 
sliall  be  provided  by  the  board  of  public 
works  to  meet  all  demands  therefor.  The 
twenty-fourth  section  enacts  that  the  stalls 
in  the  public  mai^et  shall  be  numbered, 
and  then  rented  by  the  board  of  public 
works  to  the  highest  bidder  at  public  auc- 
tion in  the  market  house  at  12  o'clock  M. 
on  the  first  Monday  In  November  annually, 
provided  that  until  November  next  the 
board  may  make  such  arrangements  for  the 
renting  of  stalls  as  they  may  deem  proper. 
Any  stall  or  stalls  which  may  thereafter 
at  any  time  be  unrented  or  unoccupied  shall 
be  rented  by  the  board  of  public  worlcs  vn- 


tu  the  first  Monday  in  November  to  the 
highest  bidder  at  public  auction  in  the  mar- 
ket house,  after  such  notice  as  the  board 
of  public  works  may  deem  reasonable,  such 
notice  to  be  posted  on  a  bulletin  board  at 
one  of  the  entrances  to  the  public  market; 
but  no  stall  shall  be  rented  for  a  longer 
period  than  one  year,  and  the  torms  of 
payment  shEill  be  monthly,  in  advance, 
with  security  in  double  the  amount  of  the 
rent  which  wiU  accrue  by  the  first  Monday 
in  November  next  ensuing,  which  securi^ 
shall  be  approved  by  the  board  of  public 
works.  The  board  of  public  works  shall 
mark  out  In  the  public  market  building 
such  space  or  spaces  as  they  may  deem 
necessary  to  be  used  for  refrigerators,  and 
shall  advertise  and  sell  to  the  highest  bid- 
ders such  spaces  at  public  auction,  gi^ng 
such  notice  thereof  as  they  may  deem  neces- 
sary. The  space  so  advertised  may  be  sold 
for  such  length  of  time,  and  with  such 
privileges  of  renewals,  as  the  board  of  pub- 
lic works  may  deem  advisable. 

The  ptmlshment  provided  for  a  violation 
of  any  of  the  provisions  of  the  ordinance  Is 
a  fine  not  exceeding  $500,  or  by  ImprlB(Kt- 
ment  for  a  term  not  longer  than  three 
montlis  for  the  same  offense. 

On  the  6ih  day  of  September,  1890,  and 
after  the  return  of  the  mandate  of  this 
court  to  the  circuit  court,  the  respondents 
in  the  bUl  of  complaint  made  a  motion  to 
dissolve  the  Injunction  before  granted,  <« 
the  ground  that  since  the  granting;  of  the 
same  the  ordinance  aitwve  referred  to  had 
been  passed,  approved,  and  published  by 
the  pn^er  authorities  of  the  dty  of  Jack- 
sonville, the  provlslonB  of  wlilch  were  being 
daUy  violated  tn  complainant's  building,  and 
that  by  the  terms  of  said  injunction  said 
city  is  restrained  from  enforcing  said  ordi- 
nance. Tills  motion  was  refused  on  the 
groimd  that  the  court  could  not  act  tip<Mi 
the  matter  in  the  present  condition  of  the 
record. 

In  January,  1891,  respondents,  by  tlitir 
solicitor,  filed  a  petillcMi  to  be  allowed  to 
ffie  a  bin  in  the  nature  of  a  supplemental 
bill,  and  therein  set  forth  the  proceedings  in 
the  cause  up  to  and  Including  the  decision  of 
this  court  on  appeal;  and  also  that  since 
the  affiimanoe  of  the  decision  of  the  lower 
court  new  matter  had  transpired  and  arisen, 
important  and  material  in  the  cause,  and 
which  new  and  material  matter  is  alleged 
to  be  the  passage  of  the  ordinance  of  Au- 
gust, 1890,  with  its  amendment  in  the  follow- 
ing September;  that  under  this  ordinance 
the  board  of  public  works  of  said  city  has 
numbered  the  stalls  in  the  public  market, 
and  at  12  o'clock  M.  on  the  flrst  Monday  In 
November,  1890,  offered  them  for  rent  at 
public  auction  to  the  highest  bidder,  as  pro- 
vided in  said  ordinance.  Further,  tbat  a 
large  number  of  persons,  tenants  of  oom- 
plalnant,  Ledvrlth,  are  daily  engaged  in  a^- 
ing  fresh  meats  in  his  said  building  In  viola- 
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tlon  of  said  ordinance,  whloh  is  reasonable 
and  Jnst,  and  nnder  it  suitable  accommoda- 
tions liave  been  and  will  continue  to  be 
famished,  and  that,  as  said  city  and  its 
officers  are  advUed,  tbe  Injunctios  hereto- 
fore granted  is  still  In  force,  and  any  at- 
tempt on  their  part  to  enforce  said  ordi- 
nance against  the  tenants  of  said  complain- 
ant will  render  them  liable  to  ptmishment 
toe  contempt  of  court,  and  that  said  city 
and  its  officers  are  by  said  injunction  de- 
terred and  prevented  from  carrying  out  and 
enforcing  said  ordlnanoe. 

It  is  also  stated  in  this  petition  that  tbe 
passage  of  the  said  ordinance  with  its  am^id- 
ment  in  August  and  September,  1890,  anni- 
hilated all  light  of  said  complainant  to  the 
relief  prayed  for  in  his  bill,  but  under  the 
circumstances  respondents  were  not  able  to 
put  in  issue  the  said  ordinance,  or  plead  the 
same  in  bar  of  his  said  suit  The  petltlou 
prays  that  the  order  dated  the  5th  day  of 
November,  1889,  overruling  the  motion  to 
dissolve  the  injimction,  be  vacated  and  set 
aside,  and  that  respondents  be  granted  leave 
to  file  an  original  bUl  In  the  nature  of  a 
supplemental  bill  against  said  complainant, 
Ledwitli,  with  apt  words  to  set  forth  the 
said  new  matter  above  mentioned,  and  that 
the  cause  be  reheard  at  such  time  as  a  hear- 
ing may  be  had  apon  the  supplemental  bill. 

Upon  consideration  of  this  petiticm  the 
court  granted  leave  to  file  the  bill  prayed 
for,  and  on  the  same  day  (2l6t  of  January, 
1891)  respondents  filed  a  Mil  in  the  nature 
of  a  supplemental  bill. 

The  allegationa  In  Ledwlth's  bill  agaiiist 
the  city  and  its  officers,  their  answer  there- 
to, and  the  former  proceedings  in  the  cause 
up  to  and  Inoludlng  the  decision  of  this 
court  on  the  appeal  from  the  order  refusing 
to  ^aaolve  the  Injunction,  are  referred  to  in 
and  made  a  part  of  this  supplemoital  bilL 

It  is  fordier  alleged  that  since  the  said 
{n«ceedlngs  the  dty  of  Jacksonville  In  legal 
form  haa  passed  the  <»dlnance  of  August, 
1890,  with  the  amendmoit,  to  which  leter- 
ence  has  been  made,  and  that  under  its 
provisimis  the  board  of  public  yrotka  of  said 
dty  haa  nunfbered  the  stalls  In  the  public 
market  mentioned  in  said  ordinance,  and  at 
12  o'clock  M.  OD  the  first  Mcmday  in  Novem- 
ber, 1890,  offered  said  stalls  for  r«it  at 
public  auction  to  the  highest  bidder.  That 
a  large  number  of  persons,  tenants  of  said 
WnUam  M.  Ledwlth,  are  daily  engaged  In 
selling  fresh  meats  and  dressed  poultry  in 
the  said  Ledwith  building  on  water  lot  10, 
within  the  territory  bounded  by  Duval  street 
oa  the  north,  Catherine  street  on  the  east, 
the  dty  limits  aa.  the  south,  and  Julia 
street  on  the  west,  and  not  at  the  public 
maricet  established  by  the  dty  in  and  by  the 
said  ordinance  That  tbe  dty  of  Jackaon- 
vllle  and  its  atHoerB  are  prepared  to  furnish 
ample  aooommodatlons  in  the  building  eatab- 
liidied  as  and  for  a  public  maiket  for  all 
persons  desiring  to  engage  in  the  bustness 


of  selling  fresh  meats,  dressed  poultry,  and 
fish  wittdn  the  said  prohibited  territory,  and 
that  said  accommodations  are  offered  and 
wUl  be  furnished  at  a  fair  and  moderate 
rental  on  reasonable  terms  of  payment,  and 
which  r«ital  Is  Ies3  than  Ledwith  charges 
his  tenonta  Further,  that  the  said  ordi- 
nance is  reasonable  and  just,  and  the  en- 
forcement of  its  provisions  is  expedient  and 
necessary  for  the  promotion  of  the  welfare 
and  prosperity  of  the  citizens  of  said  dty, 
and  the  protection  of  the  health  of  the 
some,  and  that  said  ordinance  is  valid  and 
legal,  and  that  the  selling  of  fresh  meats, 
dressed  poultry,  and  fish  by  the  tenants  of 
the  said  Ledwith  in  his  said  building  Is  in 
violation  of  said  ordinance;  but  complainants 
in  the  supplemental  bill  are  advised  that  the 
injunction  heretofore  granted  Is  stiU  in  force, 
and  any  attempt  on  th'}  part  of  the  said 
dty  or  its  officers  to  enforce  the  provisions 
of  said  ordinance  as  against  the  said  Led- 
with and  his  tenants  will  raider  them  liable 
to  punishment  for  contecupt,  and  that  said 
dty  Is  deterred  by  said  injunotlon  from 
carryng  out  and  ^ifordng  said  ordinance 
against  the  said  Ledwith  and  his  tenants. 
That  by  the  passage  of  said  ordinance  all 
right  of  the  said  Ledwith  to  the  relief  prayed 
in  bis  bUl  has  beoxne  annihilated,  but,  under 
the  circumstances,  complainants  in  the  sup- 
plemental bill  are  unable  to  put  in  issue 
said  ordinance,  or  plead  the  same  in  bar, 
In  the  suit  of  Ledwith  against  him. 

The  special  prayer  of  this  bill  1b  that  said 
ordinance  be  declared  a  suffldent  bar  to  any 
further  proceedings  by  said  William  M.  Led- 
with in  his  said  suit,  and  that  his  said  bill 
may  be  dismissed. 

Ledwith,  through  his  counsel,  made  a  mo- 
tion to  stiilte  from  the  files  the  bill  in  the 
nature  of  a  supplemental  bill,  on  the  ground 
that  It  does  not  state  a  proper  case  for  sudi 
a  bUl.  This  motion  was  denied,  but  it  was 
ordered  by  the  court  that  said  bill  stand  as 
a  supplemental  cross  blU.  Ledwith  answered 
this  bill,  and,  upon  replication  filed,  proof 
was  taken,  and  final  decree  rendered  In 
favor  of  the  complainants  in  the  supple- 
mental cross  bill,  and  the  injunction  former- 
ly granted  In  tbe  cause  was  modified  so  as 
not  to  interfere  with  or  in  any  manner  hin- 
der the  enforcement  of  the  provldons  of  the 
said  ordinance  by  the  dty,  and  that  said  in- 
junction be  dissolved,  and  said  ordinance  as 
amended  be  a  suffldent  bar  to  any  furuier  pro- 
ceedings by  said  Ledwith  in  his  said  suit 
Ledwith  has  appealed  from  this  decision. 

In  view  of  the  conduslons  reached  on  this 
record  it  becomes  unnecessary  to  r^er  spe- 
dally  to  the  allegations  of  Ledwlth's  answer 
to  the  supplemental  cross  bill.  It  is  suffldent 
to  say  that  his  answer  attacks  the  subsequmt 
ordinance  of  1890  as  amended,  both  upon 
matters  apparent  upon  its  face  and  on  ac- 
count of  the  objects,  purposes,  and  motives 
of  Its  passage. 

It  is  deariy  manifest  from  the  record  that 
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the  acta  and  doings  of  the  city  of  Jackson- 
TlUe  and  her  ofScers,  abont  which  Ledwiih 
complained  in  his  bill,  and  against  wliich  he 
sougtit  and  obtained  an  injunction,  occurred 
long  prior  to  the  passage  of  the  ordinance  of 
August,  1800,  and  wbich  is  set  up  in  the 
cross  bill  filed  bj  the  respondents  to  the 
original  suit  Ledwith's  bill  was  filed  in 
September,  1889,  for  tbe  purpose  of  restrain- 
ing the  city  of  JaclisonTille  and  her  officers 
from  arresting  Ms  tenants  and  molesting 
him  In  the  conduct  of  a  market  business  at  a 
certain  bnlldlng  Mtuated  in  the  city,  by  vlr- 
toe  of  certain  pretended  ordinances  attempt- 
ed to  be  passed  by  said  dty  in  that  year. 
The  city  relied  upon  said  ordinances  as  a 
Justification  for  her  acts  and  doings  in  pre- 
renttng  complainant  from  carrying  on  the 
market  budness  for  the  sale  of  fresh  meats 
at  his  said  building.  The  ordinances  then  In 
question  were  void,  and  have  been  so  de- 
dared.  City  of  Jacksonville  v.  Led  with,  26 
Fla.  163,  7  South.  Rep.  885.  Some  12  months 
after  the  filing  of  Ledwith's  bill,  and  after 
the  ordinances  brought  in  question  by  that 
bill  had  been  declared  void,  the  city  of 
Jacksonville  ordained  another  ordlmmce  on 
the  subject  of  vending  fresh  meats,  dressed 
poultry,  and  fish,  and  this  ordinance  Is 
brou^t  forward  in  what  is  called  a  "supple- 
mental cross  bill"  to  modify  and  vacate  the 
former  injunction  granted  in  the  case.  The 
question  is,  to  what  extent  can  this  be  done? 
Judge  Story,  in  his  book  on  Equity  Plead- 
ing, (section  389,)  says:  "A  cross  bill  ex  vl 
terminorum  implies  a  bill  brought  by  a  de- 
fendant  in  a  suit  against  the  plaintiff  in  the 
same  suit,  or  against  otlier  defendants  in  the 
some  suit,  or  against  both,  touching  the  mat- 
ters in  question  in  the  original  bill."  He  also 
says  tliat  such  bill  is  usually  brought  either  to 
obtain  necessary  discovery  of  facts  in  aid  of  a 
defense  to  the  original  bill,  or  to  obtain  full 
relief  to  all  parties  touching  the  matters  of 
the  original  bill.  The  subject-matter  of  tbe 
cross  bill  must  be  the  same,  or,  as  expressed 
t^  the  author  Just  quoted,  must  touch  the 
matters  of  the  ori^nal  bllL  A  cross  bill  is 
considered  as  an  auxiliary  suit,  or  as  a  de- 
pendraicy  upon  tbe  original  bill,  and  can  be 
sustained  only  on  matter  growing  out  of  tbe 
original  bill.  While  the  cross  bill  may  set 
op  new  matter  arising  subsequently,  still  the 
new  matter  must  constitute  part  of  the  same 
defense,  or  relate  to  the  same  subject-matter. 
Without  such  restriction,  n«w  matter  might 
be  introduced  into  litigation  by  cross  bills 
without  end.  As  a  complete  defense  to  the 
original  suit,  a  cross  bill  may  become  proper 
and  necessary,  bat  it  cannot  be  converted 
into  a  separate  and  distinct  suit  relative  to 
other  and  different  matters,  or  become  the 
foundation  of  a  decree  concerning  matters 
not  embraced  in  tbe  original  suit  Slason  v. 
Wright,  14  Vt  208;  Town  of  RuUand  v. 
Paige,  24  Vt  181;  May  v.  Armstrong,  3  J.  J. 
Marsh.  260;  Dani^  v.  Morrison's  Ex'r,  6 
Dana,  182;  Galatian  v.  Erwhi,  1  Hopk.  Gh. 


58;  Field  v.  Sddeffelln,  7  Johns.  Ch.  250; 
Pindall  v.  Trevor,  30  Ark.  .UQ;  Gross  v.  Do 
Vaile,  1  WaU.  5;  Canant  v.  Mappin,  20  Oa. 
730;  Griffin  v.  Fries,  23  Fla.  173,  2  South. 
Rep.  266.  In  Rubber  Co.  v.  Goodyear,  9 
WalL  807,  the  rule  stated  by  tbe  supreme 
court  of  the  United  States  is  as  follows,  viz. : 
"A  cross  bUl  is  brought  to  obtain  a  discovery 
in  aid  of  a  defense  to  the  original  suit  or  to 
obtain  complete  relief  to  all  the  parties  as  to 
the  matters  charged  in  tbe  Miglnal  bllL  It 
should  not  introduce  any  distinct  matter.  It 
Is  auxiliary  to  the  original  suit  and  a  graft 
and  dependency  upon  It  If  its  purpose  be 
different  from  tfate,  it  is  not  a  cross  bill, 
thongh  it  may  have  a  cimnection  with  the 
same  general  subject"  In  Pindall  v.  Trevor, 
supra,  it  was  ruled  that  where  tbe  allega- 
tions of  a  cross  bill  are  foreign  to  the  subject- 
matter  of  the  original  biU,  it  should  not  be 
allowed  to  be  filed,  or.  If  filed,  should  be 
stricken  out  It  Is  said  that  a  cross  Mil  may 
be  filed  to  answer  the  purpose  of  a  plea 
puis  darrdn  continuance  at  the  common  law, 
— ««  where,  pending  a  suit  and  after  replica- 
tion and  issue  Joined,  the  defendant  obtains 
a  release.  The  release  not  being  in  IssiK,  he 
will  not  be  permitted  to  prove  it  and  hence 
the  necessity  of  making  such  an  Issue  in  the 
pleadings.  Mltr.  PI.  124.  But  whUe  this  ia 
true,  it  is  essential  that  the  new  matter 
brought  forward  In  the  cross  bill  be  so  re- 
lated to  the  subject-matter  of  the  original 
suit  as  to  be  In  defoise  of  it  This  is  tbe 
rule  sustained  by  the  authorities. 

The  Introduction  of  the  new  matter  in 
this  case  by  wbat  is  designated  a  "supple- 
mental cross  biU"  does  not  change  the  rule 
as  to  the  nature  of  the  matter  to  be  brought 
into  controversy  In  the  case.  A  supplemen- 
tal bill  is  considered  merely  as  an  addition 
to  the  original  bill,  and  while  it  Is  often  per- 
missible and  .proper  to  introduoe  matter 
that  has  occurred  attee  the  institution  of  tbe 
suit  and  of  such  a  nature  as  cannot  be  prop- 
erly the  subject  of  an  amendment  yet  sadi 
new  matter  must  not  be  such  as  to  change 
the  rights  and  Interests  of  the  parties  before 
the  court  Story,  Eq.  PL  if  332,  336;  Hm-- 
nor  V.  Hanks,  22  Aik.  572.  Calling  tbe  plead- 
ing here  a  "supplemental  cross  bill"  does  not 
alter  the  casa 

How  can  the  passage  of  the  subsequent 
ordinance  In  1890  in  any  way  validate  or 
sustain  the  action  oi  the  dty  authoritiefl  In 
attempting  to  enforce  the  void  ordinances 
passed  in  the  year  1889?  We  are  unable  to 
see  that  it  con  be  Invoked  for  any  sadi  pur- 
pose. Ledwith's  bill  was  directed  against 
the  acts  of  the  dty  in  1889,  under  void  or- 
dinances', and  it  has  been  adjudicated  that 
sudi  acts  were  illegal,  and  without  proper 
mtmidpal :  authority.  The  city  of  Jadcson- 
vllle  has  not  undertaken  to  validate,  If  It  bad 
such  authority,  the  void  ordinances,  but  has 
passed  a  new  ordinance  on  the  same  sub- 
ject—that of  vending;  fresh  meats.  Conced- 
ing that  such  new  ocdlna&oe  is  valid,  it  is 
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entirely  prospectiTe,  and  obb  afford  no  pro- 
tection for  anything  done  before  it  went  Into 
effect  A  prospective  law  does  not  affect 
the  rights  of  parties  accruing  before  Its  pas- 
sage. This  being  the  case,  the  passage  of  the 
city  ordinance  In  1890  is  not  so  related  to 
the  sabject-matter  of  the  original  mlt  be- 
tween Ledwlth  and  the  city  as  to  be  the 
pr(q;>er  subject  of  litigation  in  It  Draper  t. 
Gordon,  4  Sandf.  Ch.  210.  The  ground  up- 
on whliih  such  new  matter  is  sought  to  be  in- 
trodnced  is,  we  think,  entirely  without  sup- 
port The  Injunctioa  originally  granted  on 
Ledwlth's  bill  was  based  npon  allegations 
thettin,  and  cannot  be  held  to  prohibit  'the 
dty,  by  legal  ordinances,  from  regulating 
in  a  legal  mumiorp  the  sale  of  fresh  meats, 
diessed  pooltry,  and  fish  in  the  city.  The  ob- 
ject of  Ledwlth's  bill  was  not  to  prevent  the 
dty  of  Jacksonville  from  pas^ng  ordinances 
on  the  sabjeot  of  vending  fresh  meats,  or  of 
enforcing  them.  The  language  of  the  in- 
jimctional  order  cannot  be  so  construed. 
When  It  was  ordered  that  the  dty  and  her 
oBLceTa  be  restrained  from  arresting  Led- 
wlth's tenants,  from  molesting  him  and  his 
agents  in  the  sale  of  fresh  meats  at  the  build- 
ing mmtloned,  or  from  publicly  prodaiming 
and  dedaring  in  the  name  of  the  dty  that 
said  building  cannot  be  used  toe  the  sale  of 
fresh  meats.  It  had  reference  to  the  rights 
of  the  parties  as  then  existing  and  disdosed 
by  the  averment  in  the  bill.  CSoosldering 
the  case  made  b7  the  original  bill,  and  the 
Injimctlon  granted  thereon,  we  think  It  en- 
tirely dear  that  the  dly  was  placed  thereby 
under  no  legal  restraint  as  to  future  action 
in  regulating  by  ordinance  market  houses, 
although  it  might  affect  the  market  house  of 
Ledwlth.  If  sndi  was  the  oaae,  the  city  was 
In  cootempt  in  passing  the  subsequent  or- 
dinance of  1800,  as  it  was  therein  declared 
that  a  certain  building  other  than  that  of 
Ledwlth  should  be  the  public  maiket  within 
crataln  territory  In  said  dty,  and  it  prohibited 
the  sale  of  fresh  meats  at  any  other  public 
market  We  think  the  ooort  was  in  error 
in  permitting  the  supplemental  cross  bill  to 
stand,  and  in  making  any  decree  upon  the 
matters  therein  contatned  affecting  in  any 
way  the  f  (»rmer  decision  of  the  court 

The  entire  trial  In  the  drcnlt  court  was 
vpoa  the  issues  involving  the  validity  of 
this  ordinance  presoited  by  the  cross  bill 
and  answer  thereto,  and  the  argument  of 
counsel  here  la  confined  to  these  issues. 
These  issnee,  as  we  have  seen,  were  not 
proper  to  be  Introduced  into  the  original  suit 
of  Ledwlth,  and  the  only  way  they  can  come 
into  cooslderation  is  by  treating  the  cross  bill 
as  an  original  bill,  and  ivesentlng  an  entire- 
ly new  suit  If  we  were  to  do  this,  we  fail 
to  dlscovo'  any  equitable  grounds  upcHi  which 
the  dty  can  stand.  So  far  as  we  know,  all 
that  she  has  done  is  to  pass  the  ordinance 
sought  to  be  brought  In  question,  and  has 
not  imdertaken  to  enforce  it  in 'any  way. 
Mo  one  Is  complaining,  so  far  as  we  know. 


of  anything  done  under  the  ordinance,  and 
no  question  has  arisen  on  account  of  any . 
acts  by  virtue  thereof.  The  cross  suit,  as 
an  independent  action,  must  have  an  equity 
to  support  it  Griffin  v.  Fries,  supra.  If 
the  ordinance  be  valid,  the  dty  is  Invested 
with  legal  power  to  eatorcB  it,  and  if  it  be 
invalid  It  win  be  the  privll^;e  of  any  one 
affected  by  Its  attempted  enforcement  to  call 
It  In  question. 

On  the  record  before  us  we  do  not  see 
that  we  are  called  upon  to  say  anything 
as  to  the  validity  of  the  ordinance  passed 
in  1890. 

The  decree  of  the  court  appealed  from 
must  for  the  reasons  given  be  reversed,  and 
Judgment  will  be  Altered  here  accordingly. 


(n  Fla.  B41) 
HOBT  et  al.  v.  JACKSON. 
(Supreme  Court  of  Florida.     May  17, 1893.) 
Cahoeuno  Judomektb  at  Law — Nbouobnob  or 

1.  Fraud,  acddent,  and  mlBtake  are  the 
prindpal  grounds  npon  whidi  courts  of  equity 
act  in  granting  relief  against  l^ial  proceedinga. 
and  in  relieving  parties  against  indgmenis  at 
law;  but  the  party  asking  relief  in  such  cases 
must  show  that  he  could  »ot  avail  himself  uf 
such  defense  at  law,  or,  if  such  defense  could 
have  been  made  there,  he  was  deprived  of  an 
opportunity  of  presenting  the  same,  without 
fault  on  his  part,  by  the  naud  or  drcumvention 
of  the  opposite  party. 

2.  Where  a  party  has  been  regularly  served 
with  process  in  a  cause,  and  neglects  to  appear 
and  defend  the  suit,  but  suffers  judgment  to  be 
taken  by  default,  and  he  has  not  been  prevent- 
ed from  making  a  defense  by  fraud  or  accident, 
unmixed  with  negligence  on  his  part  a  court  Of 
equity  will  not  afford  him  any  reli^  against 
the  judgment 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Aladuia  coun- 
ty; Jesse  J.  Finley,  Judge. 

BUI  by  (3ordella  Hoey  and  '  another 
against  Thomas  B.  Jackson,  executor,  to 
cancel  a  Judgment  in  ejectment,  and  for 
other  relief.  From  a  decree  dismissing 
the  blU  on  demurrer,  plaintiffs  appeaL  Af- 
firmed. 

The  other  fa,cts  fully  appear  In  the  fid- 
lowing  statement  by  MABRY,  J.: 

Corddia  Hoey,  in  her  own  right,  and  as 
administratrix  of  Casern  Cooper,  deceased, 
and  Charles  Hoey,  who  Joined  In  the  right 
of  his  wife,  OordeUa,  filed  a  bill  in  1884,  in 
the  circuit  court  for  Hillsborough  county, 
against  John  Jackson.  The  essential 
features  of  this  bill  are,  in  sui>stance,  as 
follows: 

That  In  1866  Cordelia  Ho^  (then 
OordeUa  Cooper)  purchased  lot  6  of  blodc 
62,  according  to  the  survey  and  map  of  tj« 
town  ot  Tampa,  for  the  sum  of  9250,  of 
her  own  separate  property,  and  the  party 
from  whom  the  purchase  was  made  owi- 
veyed  to  her  husband,  Ciason  Cooper,  lot  4 
of  block  62  of  said  town,  instead  of  said  lot 
«  ot  blodL  62,  as  was  intoided.    That  at 
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the  time  of  tbe  purchase  said  Cordelia  and 
her  husband,  Cason  Cooper,  were  placed 
In  possession  of  said  lot  6  by  the  yendor, 
and  that  they  occupied  said  lot  as  a  home 
for  many  years.  In  1872  the  mistake  In 
the  description  of  said  lot  was  discovered, 
and  the  vendor  undertook  to  correct  It  by 
describing  lot  6,  block  62;  but  a  further 
mistake  was  made,  In  referring  to  the  map 
as  made  in  1854,  whidi  was  not  correct, 
the  map  being  made  In  1853.  That  Cason 
Cooper  had  died  before  the  correction  was 
made  In  1872. 

That  the  sheriff  and  ex  officio  tax  col- 
lector  of  Hillsborough  county  sold  on  the 
2d  day  of  March,  1868,  the  east  half  of 
said  lot  8,  block  62,  and  one  W.  B.  Sweat 
became  tbe  purchaser,  but  that  the  sale  was 
void  for  the  following  reasons:  First,  the 
assessment  against  Cason  Cooper  was  il- 
legal. In  this:  that  he  was  assessed  ui>on 
two  promissory  notes  for  $5,000  at  their 
full  face  value,  when  said  notes  were 
worthless;  second,  the  personal  property  of 
said  Cooper  was  not  first  sold,  before  re- 
sorting to  the  sale  of  the  land;  third,  the 
tax  sale  was  not  advertised  the  length  of 
time  required  by  law,  nor  did  the  advertise- 
meat  contain  the  proper  description  of  said 
lot,  nor  did  the  assessment  contain  a  correct 
description  of  the  premises;  fourtli,  said 
sale  was  not  conducted  in  accordance  with 
law,  and  that  respondent  is  diarged,  in 
law,  with  knowledge  of  all  the  foregoing 
facts.  That  in  March,  18G8,  said  sherifF 
and  ex  officio  tax  collector  executed  and 
delivered  to  said  respondent  a  deed  attempt- 
ing to  convey  to  him  the  title  to  the  said 
east  half  of  lot  6,  block  62,  but  that  said 
deed  is  null  and  void  in  law,  because  the 
sale  of  the  lot  of  land  sold  was  iliegal  and 
void,  and  the  deed,  upon  Its  face,  fails  to 
show  a  compliance  with  the  law.  That, 
having  heard  that  Sweat  had  sold  his  in- 
terest in  the  lot  under  the  tax  sale  to  re- 
spondent, said  Cordelia  went  to  Tampa  for 
the  purpose  of  redeeming  the  lot  from  tax 
sale,  and,  seeing  respondent,  informed  him 
that  she  had  heard  he  Intended  to  buy 
Sweat's  Interest  as  purchaser  at  the  said 
tax  sale,  and  he  replied  that  he  Intended 
to  buy  it,  and  hold  onto  the  land.  If  he 
could.  That  she  then  warned  him  not  to 
boy  the  said  lot,  as  it  would  certainly  be 
redeemed;  and  this  was  a  short  time,  as 
she  is  informed,  before  he  bought  said  tax 
claim  from  Sweat  A  short  time  after 
hearing  that  respondent  had  purchased 
Sweat's  tax  <daim,  said  Corddla  and  her 
husband,  Cason  Cooper,  obtained  the  neces- 
sary funds  with  which  to  redeem  said  lot 
from  said  tax  sale;  and,  Cason  being  feeble 
In  body,  Cordelia  took  the  money  to  the 
storehouse  of  respondent,  and,  upon  enter- 
ing the  store,  saw  him,  but,  seeing  her,  he 
went  Into  the  back  room  of  the  store,  and 
failed  and  refused  to  return  Into  the  store, 
In   order   to   ay<Ai   seeing  her.    But   she 


charges  that  she  w«it  to  respondent's  store 
with  the  necessary  money  to  redeem  the 
lot  of  land,  and  with  the  purpose  of  re- 
deeming it,  or  making  a  tender  of  the  mon^, 
but  tliat  respondent,  knowing  her  purpose, 
avoided  seeing  her,  because  he  did  not  want 
her  to  redeom  said  lot,  so  that  he  could,  by 
his  fraud  and  deceit,  obtain  title  to  tbe 
same,  against  conscience  and  the  law  of  the 
land. 

That  within  two  or  three  days  after  she 
went  to  the  store  of  respondent  to  redeem 
said  land,  and  within  the  time  limited  by  law 
for  the  redemption  of  lands  sold  for  taxes, 
her  husband,  Cason  Cooper,  went  to  said  re- 
spondent, and  tendered  to  him  the  amount. 
In  lawful  currency  of  the  United  States,  suffi- 
cient to  redeem  said  lot  of  land,  but  respond- 
ent refused  to  accept  the  same,  and  the  only 
reason  given  by  him  for  his  refusal  was  tliat 
he  hod  gotten  hold  of  the  land,  and  intended 
to  keep  it;  and  so  complainants  charge  that 
respondent  refused  said  tender  for  the  pur- 
pose of  defrauding  said  Cason  Cooi>er  and 
his  wife,  Cord^la,  of  thdr  said  lot  of  land. 

Further,  that  the  said  Cason  Cooper  In- 
formed his  wife,  Cordelia,  of  what  he  had 
done,  and  upon  this  Information  tt  Is  ctiaxged 
ttiat  after  the  foregoing  tender  was  made 
and  refused  the  said  Cason  Cooper  sought 
legal  advice  from  his  attorney,  and  again 
saw  said  respondent,  and  counted  out  to  him, 
in  the  presence  of  two  witnesses,  an  amount 
of  money,  of  lawful  currency  of  the  United 
States  of  America,  sufficient  to  redeem  said 
lot  (tf  land  from  said  tax  sale,  and  dMnanded 
of  him  a  cancellation  and  delivery  up  of  said 
deed  to  said  lot  of  land,  executed  by  Uie  said 
tax  collector,  and  said  req)ondent,  without 
making  any  objection  to  the  sufficiency  of  the 
money,  or  quality  of  the  same,  refused  to  ac- 
cept said  tender  unless  the  said  Cooper  would 
also  then  pay  to  respondent  a  store  account 
then  claimed  to  be  due.  That  said  Cooper 
then  stated  he  would  pay  his  store  account 
as  soon  as  he  could,  but  that  he  wanted  then 
to  redeem  his  lot  from  taxes,  and  said  re- 
spondent again  refused  to  accept  the  same; 
and  complainants  charge  that  said  respond- 
ent, desiring  to  use  Ihe  forms  of  law  in  fur- 
therance of  his  unlawful  purpose  to  defraud 
them  of  said  lot  of  land,  refused  to  deliver 
up,  and  have  canceled,  said  deed,  and  heM 
the  same,  and  still  holds  the  same,  to  tlie 
injury  of  said  oratrix. 

That  Cason  Cooper  departed  this  life  In 
January,  1871,  Intestate,  leaving  the  said 
Cordelia  his  sole  heir  at  law,  and  letters  of 
administration  were  granted  to  her  in  1871 
on  the  estate  of  said  decedent  That  all  the 
debts  of  said  estate  that  have  been  presented 
to  her  have  been  paid,  and  there  remains 
nothing  to  be  done  by  her,  as  administratrix 
of  said  estate,  except  to  obtain  a  final  dto 
charge. 

Tliat  in  furtherance  of  his  design  to  de- 
fraud the  said  Cordelia  of  said  lot  of  land, 
and  to  cast  a  cloud  upon  the  tlUe  to  tbe 
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same,  respondent,  In  May,  18T1,  caused  the 
said  tax  deed  obtained  from  the  said  tax  col- 
lector to  be  recorded  upon  the  records  of 
deeds  of  said  county,  but  he  well  knew  that 
he  had  no  right  to  said  deed,  and  that  the 
same  was  no  evidence  of  title,  as  between 
him  and  the  said  Cordelia.  That  said  deed 
was  recorded  for  the  purpose  of  casting  a 
doud  upon  the  title  of  Cordelia  to  said  lot 
of  land,  and  of  defrauding  her  of  said  prop- 
er^. That  in  furtherance  of  his  design  to 
defraud  complainant  Cordelia  Hoey  of  said 
land,  respondent  employed  an  attorney  In 
reference  to  this  matter,  and  the  attorney 
80  employed  spoke  to  complainant  Charles 
Hoey  la  1872,  and  told  him  that  his  wife, 
Cordelia,  formerly  Cordelia  Cooper,  owed  re- 
spondent, and  he  would  sue  her,  and  that 
said  complainant,  not  knowing  anything  in 
reference  to  said  Indebtedness,  and  having 
the  utmost  confidence  in  the  said  attorney, 
and  not  wldilng  to  hare  his  wife  sued,  then 
paid  to  the  said  attorney  of  respohdent  the  sum 
of  $25,  and  for  whl(di  said  attorney  executed 
a  receipt  acknowledging  the  payment  of  said 
som  of  money  from  said  Charles  Hoey  on  ac- 
count of  tax 'on  house  and  lot,  the  said  re- 
ceipt bearing  date  May  2,  1872.  That  said 
lumae  and  lot  mentioned  In  tlie  receipt  are 
ttie  same  referred  to  in  tills  bill,  and  which 
are  the  subject  of  this  suit,  and  the  tax  men- 
tioned Is  the  same  that  was  tendered  to  the 
said  respondent,  as  hereinbefore  alleged,  and 
that  said  Cordelia  never  owned  any  other 
house  and  lot,  and  never  owed  any  tax  on 
any  other  house  and  lot  to  respondent;  and 
it  is  charged  that  he,  for  the  purpose  of  de- 
frauding complainants,  had  the  said  tax  deed 
to  said  lot  recorded,  and  at  the  same  time 
setting  up,  through  his  said  attorney,  the  In- 
consistent claim  of  the  tax  due  on  the  said 
house  and  lot 

That,  for  the  purpose  of  defrauding  the  said 
Cordelia  of  her  said  lot,  respondent  waited 
until  the  death  of  her  hujElband,  Gason  Coop- 
er, before  resorting  to  tiie  plan  of  defrauding 
her  of  her  said  property,  because  respondent 
well  knew  that  the  said  Cooper  would  defeat 
any  attempt  on  his  part  to  obtain  possession  of 
said  lot  That  after  being  deprived,  by  death, 
of  the  advice  and  knowledge  possessed  by 
her  said  husband,  respondent  had  his  said 
tax  deed  recorded,  and  in  August  1873,  in- 
stituted a  suit  of  ejectment  against  the  said 
Cordelia  in  her  own  right  and  as  admims- 
tratilx  of  Cason  Cooper,  deceased,  and  her 
then  husband,  Charles  Hoey,  and  th^  ten- 
ant to  dispossess  them  of  said  lot  of  land. 
That  summons  in  said  suit  was  served  on  the 
•aid  defendants  therein  In  August  1873,  but 
respondent  well  knew  he  had  no  right  to 
said  lot  and  resorted  to  the  forms  of  law 
for  the  purpose  of  carrying  out  his  scheme  to 
defraud  complainants  of  said  lot  of  land. 

Fearing  that  respondent  would  institute 
suit  to  get  possession  of  said  lot  the  said 
Coiddia  sought  the  advice  of  an  attorney 
learned  in  the  law,  residing  at  Tampa,  and. 


upon  expressing  her  fears  to  bim  In  refer- 
ence to  said  contemplated  suit  he  advised 
her  to  go  home,  and  rest  contented,  aa  he 
knew  all  the  facta  of  her  case,  and  that  re- 
siwndent  could  never  get  possession  of  her 
lot  and  that  he  would  attend  to  the  matter, 
and  give  attention  to  any  suit  that  respond- 
ent might  institute  against  her.  That  rely- 
ing upon  said  assurances,  she  returned  to 
her  home,  and,  being  ignorant  of  the  law 
and  the  procedure  in  the  courts,  thought  she 
had  done  all  that  was  necessary  for  her  to 
do,  and  when  she  was  served  with  the  sum- 
mons in  said  suit  she  seat  the  copy  to  her 
said  attorney,  and  rested  contented,  and 
thought  that  if  her  said  attorney  needed  her 
presence  be  would  inform  her,  but  did  not 
deem  It  necessary  to  go  to  court  until  ad- 
vised to  do  so  by  her  attorney.  That  noth- 
ing was  done  in  said  suit  except  filing  the 
praecipe  and  Issuing  summons,  until  in  July, 
1874,  when  the  declaration  was  filed.  That 
in  October,  1874,  a  motion  was  made  by  at- 
torney for  reepond»it  for  Judgment  by  de- 
fault against  the  defwdants  therein,  and  al- 
though there  was  no  appearance  entered, 
and  no  plea  filed  therein,  no  Judgment  was 
entered  on  said  motion.  That  on  the  13tii 
day  of  October,  1875,  respondent  by  impos- 
ing upon  the  court  in  Its  ignorance  of  the 
truth  of  the  case,  and  knowing  that  he  had 
no  right  to  the  same,  obtained  a  Judgment 
by  default  against  the  defendants  therein 
for  the  possession  of  said  lot  and,  imposing 
upon  the  court,  respondoit  caused  a  Jury 
to  be  Impanded,  and,  as  complainants  are 
Informed,  Introduced  before  sold  Jury,  as 
evidence  of  his  right  to  possession  of  said 
lot  the  said  void  tax  deed,  and  that  this 
was  all  the  evidence  before  the  Jury,  and 
that  they,  not  knowing  all  the  facts  of  said 
case,  and  not  knowing  that  said  deed  was 
void,  did  render  a  verdict  in  favor  of  re- 
spondent for  the  possession  of  said  lot  of 
land,  and  $129.66  for  damages,  and  Judg- 
ment of  court  was  entered  In  favor  of  re- 
spondent on  said  verdict  for  said  lot  and 
damages. 

That  In  furtherance  of  hla  design  to  de- 
fraud the  said  Cordelia  of  her  lot  ot  land, 
and  Imposing  upon  the  officers  of  the  court, 
respondent  in  December,  1875,  caused  a 
writ  of  possession  to  be  issued,  and  placed 
in  the  hands  of  the  sheriff  of  Hillsborough 
county,  and  said  sheriff  executed  said  writ 
on  the  4th  day  of  December,  1875,  by  oust- 
ing said  Cordelia  and  her  tenant  and  put- 
ting said  respondent  Into  the  possession  of 
said  lot 

It  is  then  alleged  that  respondent  from 
tlie  Inception  to  the  termination  of  the  suit 
and  the  execution  of  the  writ  of  possession, 
fraudulentiy  used  the  forms  of  law,  and  im- 
posed upon  the  officers  of  the  court  for  the 
purpose  of  injuring  and  defrauding  said 
Cordelia  of  her  said  property,  and  that  all 
the  proceedings  in  said  suit  ue  abiolntely 
void. 
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That  the  said  Corddia,  not  hearing  any- 
thing from  her  said  attorney  alter  the  serv- 
ice of  Bald  smnmona  on  her,  presumed 
that  respondent  had  abandoned  his  suit,  and 
that  it  was  several  months  after  the  execu- 
tion of  tlie  writ  of  possession  that  she 
learned  respondent  had  obtained  Judgment 
in  said  suit  That  when  said  suit  of  eject- 
ment was  Instituted,  and  when  the  Judg- 
ment therein  ^as  rendered,  complainants' 
resid^ice  in  Hillsborough  county  waa  very 
remote  and  Inaccessible  to  Tampa,  the  coun- 
ty site,  and  that  at  said  time,  and  until  a 
very  short  time  ago,  the  means  of  communi- 
cation' and  transportation  to  and  from 
Tampa  were  very  poor,  and  complainants 
were  in  destitute  circumstances,  flnandaUy. 
That  complainant  Charles  Hoey  was  delicate, 
and  could  not  work  long  at  a  time,  and  that 
both  were  compiled  to  work  in  the  field  for 
an  exlstmce,  and  Were  without  any  means 
with  which  to  buy  a  horse  or  conveyance  to 
go  to  Tampa,  and  had  to  rely  entlrky  upon 
the  kindness  of  friends  and  neighbors— who, 
on  account  of  the  sparsely-settled  condition 
of  the  country,  were  few— to  get  to  Tampa, 
and  that  it  was  some  three  or  four  months 
after  hearing  of  the  said  jndgment  before 
an  opportoniiy  presented  itself  for  them  to 
go  to  town.  Tliat  upon  going  to  town  they 
were  astonished  to  learn  that  their  said  at- 
torney had  several  months  before  permar 
nently  removed  from  Tampa  to  Tallahassee, 
Fla.,  and  there  were  no  lawyers  residing  at 
Tampa  then,  ercept  the  counsel  of  respond- 
ent, upon  whom  they  fdt  they  could  rely, 
and  upon  an  Investigation  they  discovered 
that  no  appearance  bad  been  entered,  and 
bo  plea  filed,  for  defendants,  in  said  Suit. 
That  said  Gorddia  sought  the  advice  of  such 
friends  aa  she  could  rely  upon,  and  was 
told  by  them  that  she  could  do  nothing,  as 
the  Judgment  had  alread^y  been  entered 
against  her;  and,  not  having  the  advice  of 
an  attorney  skilled  in  the  law,  and'  being 
too  poor  to  remain  in  Tampa,  she  returned 
home. 

That  as  soon  as  she  could  moke  a  Utile 
monejr  she  again  went  to  Tampa,  but  could 
not  get  the  advice  of  lawyers  skilled  In  the 
law,  except  those  who  were  attorneys  for 
reepondent,  and  the  attorney  who  had  rep- 
resented him  In  said  sidt  had  at  this  time 
been  appointed  circuit  Judge;  and  her 
friends  upon  whom  she  rdled  for  advice 
told  her  that  she  could  tlien  do  nothing,  and 
Eiald  Judge  could  not  heiar  the  case,  on  ac- 
count of  having  been  respondent's  counsel, 
and  relying  upon  this  advice,  and  not  be- 
ing able  to  employ  counsd  away  ft'om  home, 
gbe  again  returned  home,  discouragcfdl 
'  That  wh«i  her  husband  Cason  Cooper 
died,  he  left  her  a  small  amount  of  house- 
hold furniture,  besides  the  lot  of  land  In  con- 
troversy, and  two  promissory  notes  for  $5,- 
000,  but  the  party  who  executed  the  notes 
bec^e  insolvent,"  and  die 'lost  the  Mitlre 
amonnt  of  the  notes,  and,  when  depilTed 


of  the  lot  of  land  by  the  fraud  of  respond- 
ent, she  and  her  husband  were  left  without 
any  means  of  support  That  a  friend  of 
said  Oordella  induced  counsel  to  examine 
into  her  case,  and,  being  advised  that  it 
waa  best  for  her  to  consult  with  counsel, 
she  went  to  Tampa,  and  conferred  with  her 
present  counsd,  and,  being  advised  that  she 
might  and  ought  to  recover  her  said  prop- 
erty, employed  them  to  Institute  suit  for 
this  purpose,  and  that  she  would  long  since 
have  commenced  such  proceedings,  had  it 
not  been  for  her  poverty,  caused  by  the 
fraud  of  said  respondent 

That  respondent  is  a  shrewd  land  si>eco- 
lator,  drives  a  hard  bargain,  and  devoid  of 
conscience,  and,  although  he  knew  that  he 
had  no  rl^t  to  said  lot  of  land,  yet  he  per- 
sisted in  his  efforts  to  defraud  said  Cordelia 
ot  the  same,  and,  step  by  step,  took  ad- 
vantage of  her  defenseless  position,  weak- 
ness, and  Ignorance,  and  defrauded  her  of 
her  said  property. 

That  respondent  could  command  a  large 
sum  of  money,  and  was  litigious,  and  said 
Cordelia  knew  that  she  could  not  cope 
with  him,  in  her  crippled  condition;  and, 
as  he  had  defeated  her  in  every  attempt  to 
hold  her  property,  she  felt  a  great  fear  to 
go  to  law  with  su<di  a  man,  without  some 
means  to  pay  the  expenses  of  litigation. 

Further,  that  respondent  has  been  in  pos- 
session of  said  lot  of  land  since  December, 
1875,  and  Is  still  in  possession  of  the  same, 
collecting  the  rents.  Issues,  and  profits  from 
the  same.  That  the  rental  value  of  the 
same  is  $25  per  mOnth,  and  that  respond- 
ent is  Justly  indebted  to  said  Cordelia  for 
said  rental,  and  she  prays  tiiat  she  may 
have  Judgment  for  the  same.  And,  wishing 
to  do  equity,  she  now  offers  to  pay  what- 
ever amount  of  taxes  that  was  tendered  and 
refused  by  respondent,  less  the  $2S  tbat  has 
been  paid  as  herein  alleged,  and  any  sum 
that  respondent  may  be  entitled  to  In  eq- 
uity, after  a  true  and  correct  balance  is 
struck  between  them,  under  the  directions 
of  the  court 

The  bill  contains  nine  interrogatories  ad- 
dressed to  the  respondent  seeking,  by  an- 
swers to  specific  questions,  information 
covering  the'  allegations  of  the  blH.  The 
prayer  is  that  upon  final  hearing  the  Judg- 
ment rendered  in  the  said  ejectment  suit 
be  set  aside,  on  account  of  the  fraud  prac- 
ticed upon  the  court  by  respondent  and 
that  the  court  hear  and  determine  the  re- 
spective equities  alleged  in  the  bill,  and  re- 
spondent be  required  to  deliver  up  for  can- 
cellation the  said  tax  deed  executed  to  him 
by  the  said  sheriff  and  ex  ofBclo  tax  col- 
lector of  Hillsborough  county  to  said  lot  of 
land,  and  that  all  doud  upon  the  title  of 
complainants  to  the  same  on  accotmt  of 
said  tax  deed  be  removed,  and  the  pre- 
tended title  of  respondent  be  held  for 
nau^t;  also,  that  a  reference  be  had  to 
a  master  to  ascertain  wliat  amount  respond- 
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ent  owes  complainants  on  the  rental  for  aald 
lot,  and  ior  geoeral  relief  and  process. 

This  bill  was  demurred  to  on  the  grounds 
that  It  did  not  make  such  a  case  as  entitles 
complainants  to  the  relief  prayed;  that,  as 
appears  by  said  bill,  the  respectlre  rights 
of  complainants  and  respondent  under  said 
tax  deed,  as  well  as  the  rifpits  of  respond- 
ent to  the  land,,  as  against  complainants,  are 
"res  adjudicata,"  and  complainants  are 
estc^ped  from  setting  up  any  claim  to  the 
aald  lot  of  land;  that  said  Cordelia  Hoey 
is  a  married  woman,  and  does  not  sue  by 
her  next  friend,  as  required  by  law;  and 
that  it  does  not  appear  that  complainants, 
»r  either  of  them,  have  any  legal  title  to 
aald  lot  of  land. 

The  case  was  transferred  to  the  fifth 
Judicial  drcoit  on  account  of  the  dlsquallfl- 
cation  of  the  Judge  of  the  sixth  circuit,  and 
upon  a  hearing  of  the  foregc^g  demurrer 
the  same  waa  sustained,  and  the  bill  dis- 
missed. From  utis  decree  an  appeal  has 
been  taken. 

Subsequent  to  the  appeal  the  appellee, 
John  JaclcBon,  died,  and  the  suit  has  been 
rerlved  here  In  tbe  same  name  of  Thomas 
E.  Jadtson,  executor  of  said  decedent 

Barron  Phillips,  for  appellants.  Sparkman 
&  Sparkman,  for  appellee. 

UABRX,  J;  (after  stating  the  facts.) 
Fraud,  accddent,  and  mistake  are  the  princi- 
pal grounds  upon  which  courts  of  equity  act, 
)n  granting  relief  against  legal  proceedings, 
and  in  relleying  parties  against  Judgments  at 
law.  The  party  asking  reUef  In  a  court  of 
equity,  in  such  cases,  must  show  that  be 
could  not  avail  Hmapif  of  such  defense  at 
law,  or,  if  such  defense  could  have  been  made 
there,  he  was  deprived  of  an  opportunity  of 
presenting  the  same,  without  fault  on  his 
part,  by  the  fraud  or  circumvention  of  the 
opposite  party.  Chief  Justice  Marshall  formu- 
lates the  rules  as  follows:  "It  may  safely 
be  said  that  any  fact  which  clearly  proves  It 
to  be  against  conscience  to  execute  a  Judg- 
ment, and  of  which  the  injured  party  could 
not  have  availed  himself  in  a  court  of  law, 
or  of  which  he  might  have  availed  himself 
at  law,  but  was  prevented  by  fraud  or  acci- 
dent, unmixed  with  any  fault  or  negligence 
in  himself  or  his  agenta,  will  Justify  an  appli- 
cation to  a  court  of  chancery."  Insurance 
Co.  V.  Hodgson,  7  Crancb,  332.  This  is  the 
gmeiral  rule,  and  It  is  essential  for  the  com- 
plaining party.  In  equity,  where  he  relies  up- 
on matters  of  which  he  could  have  availed 
himself  at  law,  to  show  the  court  that  he  has 
not  been  guilty  of  laches,  and  thait  he  has 
been  deprived  of  an  opportunity  of  assert- 
ing Ua  rights  or  making  his  defense  at  law 
through  some  accident,  fraud,  or  mistake'  not 
attributable  to  himself,  as  he  has  no  right  to 
ask  a  court  of  equity  to  relieve  him  from  his 
<twa   culpable   negligence.    Owens   t.    Ban- 


stead,  22  HL  161;  Railroad  Oo.  r.  Holbrook, 
92  HL  297;  Barber  v.  Bukeyser,  39  Wis.  590; 
Railroad  Co.  v.  Titos,  27  N,  J.  Eq.  102; 
Floyd  V.  Jayne,  6  Johns.  Oh.  479;  Shepard 
T.  Akers,  3  Tenn.  Ch.  215;  Dibble  v.  Truluck, 
12  Fla.  185;  Budd  v.  Long,  13  Flo.  288;  Flne- 
gan  V.  Mayor,  18  Fla.  127;  l^omton  v. 
Campbell's  Ex'r,  6  Fla.  546.  An  application 
of  this  rule  to  the  allegations  of  the  bill  be- 
fore us,  the  essential  features  of  which  are 
set  out  In  the  foregoing  statement,  will  suf- 
fice to  dispose  of  this  caae.  The  facts  al- 
leged In  the  bill.  If  true,  and  had  they  been 
relied  up<»i,  under  proper  plea,  ta  the  eject-' 
ment  suit,  would  have  availed  the  defeudanta 
therein  as  a  complete  defense.  As  appears 
from  the  bUI,  an  opportunity  was  given  to 
make  this  defense,  as  a  summons  in  said 
salt  was  regularly  issued,  and  properly 
served  upon  the  defendants.  In  Railroad  Co. 
T.  Holbrook,  supra,  it  was  held  that  "where 
a  party  has  been  regulariy  served  with  pro- 
cess, and  neglects  to  appear  and  defend,  and 
suffers  Judgment  to  be  taken  by  default,  and 
has  not  been  prevented  from  making  a  de- 
fense by  fraud  or  accident,  unmixed  with 
negligence  on  hla  part,  a  court  of  equity  will 
not  afford  him  any  relief  against  the  Judg- 
ment, though  It  may  be  unjust" 

Although  it  Is  repeatedly  alleged  in  the  bill 
that  the  respondent,  John  Jackson,  with  a 
fraudulent  design,  and  in  furtherance  of  a 
fraudulent  scheme  on  his  part  to  deprive 
complainant  Cordelia  Hoey  of  her  lot  of  land, 
purchased  a  tax  title  to  the  some,  and  re- 
sorted to  the  legal  proceeding  of  ejectment 
to  get  possession  thereof,  yet  there  is  noth- 
ing alleged  to  show  that  Jackson  or  hla. 
agents  fraudulently  prevented  her,  or  her 
husband  and  tenant,  from  making  any  and  all 
proper  defenses  to  the  suit,  when  instituted. 
In  order  to  maintain  a  standing  In  a  court 
of  equity,  she  must  have  been  prevented 
from  making  her  defense  by  fraud,  accident, 
or  mistake,  unmixed  with  negligence  on  her 
part  It  does  not  appear  that  Jackson  did 
anything  to  prevent  her  from  going  to  court, 
or  undertook  in  any  way  to  mislead  or  de- 
ceive her  in  reference  to  making  her  defense. 

The  allegations  in  reference  to  the  failure 
of  the  attorney  to  appear  for  defendants  in 
the  ejectment  suit  are  insufficient  In  the  fitst 
place,  such  a  failure  is  In  no  way  attributa- 
ble to  Jackson,  and,  at  most,  would  be  the 
neglect  of  their  own  agent  Shepard  v. 
Akers,  supra.  But  it  does  not  appear  that 
any  attorney  was  consulted  after  suit  was 
instituted,  and  the  mere  fact  that  copy  of 
summons  was  sent  to  ttie  attorney  who  had 
previously  been  consulted  does  not  show  suf- 
ficient diligence.  It  is  not  even  alleged  that 
tho  attorney  received  the  copy  of  summons, 
or  knew  that  the  suit  had  been  Instituted. 

The  allegations  of  the  bill  fail  to  show,  we 
think,  any  sufficient  reason,  in  law,  why  com- 
plainants did  not  make  th^  defense  at  law; 
and  tor  this  reason,  without  examining  the 
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otber  objections  made  to  the  bill,  we  think 
the  conrt  was  correct  In  dismissing  the  same. 
The  decree  of  the  circuit  court  is  therefore 
affirmed,  and  It  Is  so  ordered. 


(82  Fla.  M) 

DUMAS  T.  GABNETT. 
(Supreme  Court  of  Florida.     July  IS,  1888.) 

BODNDABIES — KtIDBNCB— RiPARIAK  RiOHTS. 

1.  Hie  riparian  act  of  December  27,  1856, 
(sections  454,  455,  Bev.  St.,)  does  not  mclude 
riparian  or  littoral  proprietorships  on  all  nav- 
igable waters,  but  only  those  on  a  navigable 
stream,  bay  of  the  sea,  or  harbor. 

2.  Whether  land  which  does  not  extend 
down  to  the  bank  of  a  navigable  stream,  whose 
banks  are  the  subject  of  overflow  by  the  ordi- 
nary tides,  but  is  r^iched  by  such  overflowing 
waters,  is  riparian  to  such  stream,  within  the 
meaning  of  me  riparian  act,  not  decided. 

3.  Where  it  is  not  shown  'that  land  claimed 
to  be  riparian  to  a  navigable  stream  was  such 
at  the  passage  of  the  riparian  act  of  December 
27,  1856,  (sections  454,  455,  Rev.  St.,)  or  has 
become  so  since,  (assuming  that  such  change  of 
condition  would  bring  it  within  the  statute,)  a 
verdict  adverse  to  the  owner  of  such  land,  as- 
serting, through  it,  a  right  to  the  benefits  of 
sudi  act,  must  be  sustained. 

(Syllabus  by  the  Court,) 

Appeal  from  drcnlt  court,  St  Johns  conn- 
ty;   James  M.  Baker,  Judge. 

Action  In  ejectment  by  Stella  Dumas 
against  Reuben  B.  Gamett.  Defendant  had 
Judgment,  and  plalntifir  appeals.     Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  RANBY,  C.  J.: 

In  1805,  on  the  9th  of  January,  Enrique 
White,  the  Spanish  political  and  military  gov- 
ernor of  St.  Augustine,  Fla.,  and  its  province, 
for  H.  M.,  granted  to  Oa^>ar  Papy  5%  acres 
of  land,  bounded  by  the  south  with  the 
Bartola  Suarez  lands,  by  the  east  with  the 
"zacatd,"  by  the  north  with  the  road  that 
goes  from  the  ci^  to  the  new  fair,  and  by 
the  west  with  Juan  Bosquet's  lands.  The 
shape  of  the  tract,  according  to  the  accom- 
panying plan  of  the  surrey,  is  a  qnadrllateial, 
the  eastern  and  western  sides  of  which  are 
paralld,  whereas  the  northern  and  south- 
ern Bides  verge  a  little  towards  each  other 
from  east  to  west;  the  western  side  being 
about  flve«evenths  the  length  of  the  eastern 
side,  and  about  <Mie-thIrd  the  length  of  the 
northern.  It  Is  also  spoken  of  in  the  title 
as  5>^  acres  of  land  on  the  New  Fair  road; 
and  in  the  original  survey  made  by  John 
Travers,  the  words  "towards  the  new  ferry," 
are  used  instead  of  "to  the  new  fair."  On 
November  14,  1835,  Francis  Gue  and  Joseph 
S.  Sanchez,  executors  of  Anna  Pona  Papy, 
the  widow  of  Gaspar  Papy,  conveyed  to 
William  Eldridge  a  parcel  of  land  containing 
"five  and  a  half  acres,  more  or  less,  as  will 
appear  by  a  survey  of  the  same  made  by  John 
Travers,  •  •  •  bounded  •  •  •  on  the 
south  by  the  land  of  Mary  Cooper,  on  the 
east  by  marshes  of  Bridge  creek,  on  the  north 
by  the  street  which  leads  to  Avice'a  feriy. 


and  on  the  west  and  south  by  land  of 

Lewis,"  which  said  land  is  situated  In  St. 
Augustine,  Fla.;   and  Eldridge  conveyed  It, 
by  the  same  description,  to  Theodore  Flotard, 
May  14,  1836.     On  AprU  2,  1838,  Flotard  and 
Smith  Woodhull,  trustee  of  William  Wood- 
hull   and  John   W.    Woolsey,    conveyed   to 
Peter  Sken  Smith  the  land,  refraring  to  the 
survey,  and  also  describing  it  as  "bounded 
on  the  north  by  a  street  leading  to  what 
was   formerly    known   and   called    'Avice's 
Ferry;'   on   the  south   by  land   lately    the 
property  of  Mary  (Jooper,  or  oi  her  ddldren; 
on    the    east    by    the    marshes    of    Bridge 
creek,    sometimes    called     "Maria    Sanches 
Creek;'   and  on  the  west,  and  partly  on  the 
south,  by  property  lately  sold  by  the   •    •   • 
said  Theodore  Flotard  to  said  Smith,  and 
formeriy   known   as   the    'Mitchell   Grove;' 
*    *    *   and  is  the  same  that  was  original- 
ly granted  to  Gaspar  Papy,"  eta     On  May 
15,  1838,  Smith  mortgaged  the  property  to 
Smith   Woodhull,    as    trustee   tcr   William 
Woodhull  and  John  Wools^,  and  on  July 
30,    1846,   Woodhull,    trustee,    assigned    the 
mortgage  and  unpaid  indebtedness  secured 
thereby  to  Amelia  Dumas;  and  on  June  25, 
1847,  a  decree  of  foredosore  and  sale  was 
rendered  thereon  In  the  superior  court  of 
East  Florida,   in  favor  of  Amdla  Dumas, 
against  said  P.  S.   Smith,  Christopher  An- 
drews, Thomas  Crosby,  and  Orloff  M.  Dor- 
man,  in  which  decree  the  property  is  describ- 
ed the  same  as  In  the  mortgage;   the  only 
variance  between  ea<3a.  description  and  that 
in  the  deed  to  Smith  b^ng  the  use  of  the 
words,  "the  marshes  or  Bridge  creek,"  for 
"the  marshes  of  Bridge  credE."    On  S^tem- 
ber  6,   1847,   Joseph   S.    Sanchez,   sheriff  of 
St.  Johns  county,  under  a  sale  made  pursn- 
ant  to  such  decree,  conveyed  to  Amelia  Du- 
mas the  land,  describing  it  as  in  the  stated 
mortgage.     It  should  be  stated,  in  connec- 
tion with  the  variance  of  description  men- 
tioned, that  in  the  mortgage  and  subsequmt 
Instruments  referred  to  the  land  is  specially 
mentioned   as   being  the   same   granted   to 
Gaspar  Papy,   and  afterwards  sold  by  the 
executors  of  his  widow  to  Eldridge,  and  by 
him  to  Flotard. 

Amelia  Dumas  died,  immarried  and  with- 
out issue,  in  the  year  1861,  leaving,  surviv- 
ing her,  her  father,  Peter  B.  Dimias,  as 
her  heir;  and  he  died  In  1868,  intestate, 
leaving  his  wife.  Rose  B.  Dumas,  and  a  son, 
Henry  B.  Dumas,  and  a  daughter,  Stella 
Dumas,  the  plaintiff,  as  his  heirs.  On  Oc- 
tober 24,  1871,  Henry  Dumas  conveyed  all 
his  interest  in  the  estate  of  his  father  to 
said  Rose  B.  and  St^a  Dumas;  and  in  1873 
Rose  B.  Dumas  died,  having  made  her  last 
will  and  testament,  by  which  she  gave  all 
her  property,  real  and  personal,  to  the  Rev. 
Augustine  Verot,  the  Roman  Catholic  bishop 
of  St  Augustine,  and  his  successors  In  office; 
the  said  will  having,  it  would  seem,  been 
adnfltted  to  probate  in  St  ititiaa  county  la 
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Augost  of  the  year  last  stated.  On  July 
IB,  1874,  Bishop  Yerot  and  plaintiff  agreed, 
by  wiitiJog  under  seal,  attested  by  two  wlt- 
neaaes,  to  a  dlTlslcm  of  the  property  of  said 
Peter  B.  and  Rose  B.  Dumas,  by  \flilch 
agreement  It  was  provided.  Inter  alia,  that 
the  said  "Stella  Dumas  will  own  and  pos- 
sess and  retain  in  fee  simple  the  tract  of 
land  called  the  'Groye,'  which  is  bounded 
north  by  Bridge  street,  east  by  Maria  San- 
chez cre^,  west  by  the  Sebastian  river, 
and  south  by  what  is  known  as  the  'Her- 
nandez,' now  claimed  by  George  Atwood, 
and  'Wheadman'  tracts  of  land."  This  in- 
strument was  also  executed  by  Henry  B. 
Dumas  as  a  quitclaim  to  the  pn^erty  de- 
scribed in  It  On  August  3,  1877,  Bishop 
Hoore^  the  successor  of  Bishop  Verot,  exe- 
cuted to  Stella  Dumas  a  deed,  whereby  he 
"remised,  released,  and  quitclaimed"  to  her 
the  last-descilbed  land,  such  deed  purport- 
ing to  be  an  execution  of  the  preceding 
agreement. 

Henry  B.  Dumas,  testifying  In  behalf  of 
the  plalntlfl;  stated  that  at  the  execution  of 
the  deed  by  Bishop  Moore  the  plaintiff  was 
in  possesion  of  the  land  described  in  It;  that 
since  1869  he  had  been  her  agent,  for  the 
transaction  of  all  her  business,  and  had  had 
charge  of  these  lands,  and  control  of  all  her 
deeds  and  other  papers;  tliat  Peter  B.  Du- 
mas was,  in  his  Ufetime,  the  agent  of  Amelia 
Dumas,  for  the  transaction  of  all  her  busi- 
ness, and  bad  the  control  of  her  lands,  and 
custody  of  her  papers. 

IiYancis  Gonzales  testified  tbat  he  had 
heard  the  word  "zacatel"  used  in  Mexico. 
Ttiat  It  is  a  Spanish  provincial  word,  and 
means  the  place  where  the  grass  grows. 
"Zacate"  is  the  grass.  The  cattle  will  eat 
it  It  is  applied  to  a  dry  place  where  the 
grass  grows.  That  be  was  not  famiUar  with 
its  use  in  Elorlda,  and  oould  not  tell  whether 
It  means  here  lands  covered  with  water  or 
not     Ttat,  in  Spanish,  "shore"  is  "orilla." 

Yenanclo  Sanchez  testified  that  he  had 
lived  in  St  Augustine  a  jgreat  many  years, 
and  knew  the  meaning  of  the  provincial 
word  "zacatel"  in  Florida.  "Zacatel"  means 
occasionally  covered  with  water,  where  salt 
marsh  grass  grows.  "Cienque"  means  low 
lands  on  high  ground.  "Zacate"  means  salt 
grass.  "Zacatel"  Is  the  place  where  "zacate" 
grows.  It  wotdd  not  be  "zacatel"  where 
the  tide  ebbs  and  flows,  unless  there  was 
grass  growing  under  the  sea. 

Francis  P.  Sancbez  testified  that  he  had 
lived  many  years  in  St.  Augustine.  "Za- 
cate" means  marsh  grass.  "Zacatel"  means 
the  place  where  there  Is  a  large  body  of 
marsh  grass. 

Henry  R  Dumas,  recalled,  stated  that 
Amelia  Dumas,  upon  getting  her  deed  from 
Sanchez,  sheriff,  took  possession  of  the  lands 
described  in  It  "I  can't  say  exactly  how 
she  did  so.  The  lands,  the  most  of  them, 
cultivated  and  Inclosed  In  a  fence.  My 
fiither  lived  In  the  vicinity,  on  his  home- 
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stead.  He  had  control  of  Amelia's  lands,  as 
her  agent,  and  inclosed  the  Papy  grant  in 
the  same  lot  as  his  homestead.  Same  fence 
around  both.  House  on  homestead  was 
built  year  after  Amelia  bought  Papy  grant 
I  went  away  to  Savannah  in  1849,  when  Z 
was  20  years  old,  and  did  not  return  to  stay 
till  1869.  Was  back  home  occasionally,  an& 
saw  the  premises.  The  road  to  the  ferry 
on  Avlce's  and  VaiU's  ferry  is  now  known 
as  'Bridge  Street'  The  Suareis  grant,  after- 
wards the  Cooper  lands,  bound  the  Papy 
grant  on  the  south.  The  Bosquet  grant  is 
on  the  west  At  ihe  time  of  the  deed  to 
Amelia  Dumas  there  was  a  trail  running 
along  the  western  edge  of  the  marshes  of 
Maria  Sanchez  creek.  The  marshes  were 
all  flooded  by  the  tide  at  high,  and  were  1^ 
dry  at  low,  tide."  The  trail  was  covered  by 
ordinary  high  tide,  but  at  low  tide  it  was 
left  bore.  That  as  agent  for  Stella  Dumas 
he  liad,  since  his  ret  mm  from  Savannah,  re- 
sided on  tiiese  lands.  On  cross-examina- 
tion, he  stated  that  his  father,  P.  B.  Dumas, 
buUt  his  house  on  the  grant  to  the  cast  of 
the  Papy  grant  One  fence  inclosed  both 
grants.  The  fence  extended  east  to  the  west 
side  or  the  trail.  Witness  does  not  recollect 
a  ditch  being  there,  — not  on  the  east 
side.  There  was  a  fence  on  tiie  west 
side  of  the  tralL  Cannot  give  the  dis- 
tance. Thinks  it  was  10  to  20  feet  west  ot 
the  trail.  There  were  tenants  on  the  tract 
on  the  west  side  of  the  trail.  They  were 
on  high  land.  Did  not  see  any  posts  put 
down  for  fence.  Never  saw  any  change  in 
position  of  fence.  It  had  been  there  since 
be  could  remember.  Is  still  there.  Is  the 
fence  now  on  the  west  side  of  Washington 
street  Has  made  sales  of  land  on  Papy 
grant  stace  father's  death.  All  sales  he 
made  were  to  the  west  of  tJie  trail.  Did 
not  exercise  acts  of  ownership  to  lands  east 
of  trail.  Has  been  aware  of  buildings  put 
upon  the  land  occupied  by  Gamett  Re- 
direct: When  witness'  sister  Amelia  got 
deed  to  Papy  grant,  there  were  tenants  on 
it,  and  they  became  ber  tenants.  The 
houses  BO  occupied  were  not  on  the  lands  for 
which  this  action  is  brought  Knows  where 
the  lands  described  In  the  declaration,  and  oc- 
cupied by  defendant,  are.  "They  are  on  what 
is  known  as  the  'Marsh,'  directly  east  of 
Washln^on  street,  opposite  the  land  of  the 
Papy  grant,  now  occupied,  heretofore  sold 
by  Stella  Dumas,  and  between  them-  and 
the  channel  of  Maria  Sanchez  creek." 

Alexander  Bryant,  for  plaintiff,  deposed 
that  he  knew  the  Papy  grant,  south  of 
Bridge  street  Uved  near  there  before  there 
was  any  filling  of  the  land  below  the  water 
east  of  Washington  street  Bast  of  the  trail, 
the  land  below  ordinary  lilgh  tide  was  bare. 
"It  was  some  distance  to  the  grass,  (as  far 
as  the  length  of  this  room,)  but  cannot  give 
the  distance.  It  was  sand  and  mud  and 
marsh,  all  mixed  together." 

Toney  Huertas,  for  plaintiff,  testifled  that 
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be  Iiad  lived  in  St  Aogoatine  78  years,  and 
known  the  Papr  grant  ever  since  he  was 
a  child.  Peter  S.  Smith  at  one  time  owned 
and  occupied  it.  It  was  fenced  after  Smith 
bought  it  He  laid  it  out  into  lots,  and  set 
out  trees.  He  owned  the  Kosquet  grant  and 
the  Oroaby  lot  At  the  time  Smith  owned 
these  premises,  tbere  was  a  trail  across 
them  to  the  Segui  plantation.  The  trail  was 
covered  by  water  run  upon  tlie  land  to  the 
west  of  it  at  high  tide  till  a  ditch  was  dug 
to  keep  it  out  East  of  the  trail,  the 
gronnd  was  marsh  and  land.  The  trail  was 
on  the  east  side  of  the  ditch.  From  the  trail 
to  the  edge  of  the  marsh  grass  was  about 
30  feet  'nie  trail  was  not  flooded  at  or- 
dinary tide,  but  the  marsh  grass  was  flood- 
ed. The  marsh  grass  and  field  grass  ran 
tn  spots.  Cross-examination:  The  marshy 
ground  did  not  extend  to  the  traiL  No  grass 
grew  where  people  walked.  Gaspar  Papy 
put  np  a  fence.  Witness  did  not  assist  in 
doing  It  Afterwards,  Smith  rebuilt  it 
Witness  never  had  any  conversation  with 
Papy  or  Domas  as  to  the  east  line  of  this 
tract  Smith  rebuilt  fence  in  same  place. 
When  he  sold  to  Crosby,  he  sold  an  extreme 
end  of  the  grant  "We  worked  Inside  of 
the  ditch.  The  ditch  was  outside  of  the 
fence,  and  about  four  feet  west  of  the  trail. 
Carriages  went  along  the  trail."  Bedirect: 
"Carriages  were  not  driven  along  the  traiL 
We  used  to  go  down  to  the  point  to  cot 
grass  for  the  horses.  The  trail  was  not 
fenced  on  the  east  side.  It  was  an  open 
prairie,  like,  to  the  east" 

Rude  &  Dewhurst  for  appellant  Oeo. 
W.  Lount,  for  appellee. 

RAMBT,  O.  J.,  (after  stating  the  facte.) 
This  is  an  action  of  ejectment  instituted  by 
appellant  against  the  app^ee  to  recover  a 
certain  piece  at  land  in  the  city  of  St  Au- 
gustine, in  St  Johns  coimty,  described  In  the 
declaration  as  situated  at  the  comer  of 
Bridge  and  Washington  streets,  beginning  at 
the  southeast  comer  of  such  streets,  running 
thence  southerly,  along  Washington  street 
168  feet  more  or  less,  to  the  north  line  of 
lands  occupied  by  James  B.  Thomas;  thence 
easterly,  along  the  north  line  of  the  lands  oc- 
cupied by  said  Thomas,  146  feet  more  or 
less,  to  the  lands  of  H.  M.  Flagler;  thence 
northerly,  along  the  line  of  the  lands  of  H. 
M.  Flagler,  168  feet  more  or  less,  to  Bridge 
street;  thence  westerly,  along  the  "north" 
side  of  Bridge  street,  145  feet  more  or  less, 
to  the  point  of  beginning,— excepting  there- 
from several  premises  along  the  north  side 
of  said  lot  occupied,  respectively,  by  TTnuTiflh 
B.  Davis,  James  B.  Snowden,  Mary  A.  Hart- 
rig,  and  Jacob  A.  Spencer,  and  the  premises 
in  the  southwest  comer  of  said  lot  occupied 
by  Charles  Stewart,— containing  about  18,000 
square  feet  of  land.  Mesne  profits  are 
Claimed  from  January  26,  1883,  at  the  yeai^ 
1y  value  of  $200. 


Aa  la  evident  from  the  pre<>eding  state- 
ment the  land  sued  for  is  not  within  the  calls 
of  the  Spanish  grant  to  Oaspar  Papy,  nor 
within  those  of  any  of  the  subsequent  title 
papers  down  to  the  agreement  of  July  13, 
1874,  between  the  plalntiir  and  Bishop  Verot 
The  description  in  this  paper,  and  that  in  the 
quitclaim  deed  from  Bishop  Moore  to  plain- 
tiff, may  be  said  to  incdnde  It;  but  neither 
of  these  instruments  was  intended,  or  had  the 
effect  to  create,  of  itself,  an  interest  in  any 
land,  as  to  which  the  parties  thereto  were 
not  jointly  interested  before.  Assuming,  for 
the  purposes  of  the  case,  that  the  extreme 
western  line  of  the  "zacatel,"  which  was 
the  eastern  boundaiy  of  the  Papy  grant 
may  have  been  below*  the  line  of  high  tide, 
it  is  still  indisputable  that  buch  eastern 
boundary  extended  no  further  eastward,  and 
Is  not  shown  to  have  reached  the  creek. 
It  is  also  clear  that  neither  the  plaintiff,  nor 
any  of  her  predecessors  in  title,  has  ever  ex- 
ercised any  actual  dominion,  or  pedis  poeses- 
elonem,  over  the  land  east  of  ttiis  eastern 
boundary  of  the  Papy  grant  The  width  of 
Washington  street  is  not  shown,  and  if  we 
concede  that  the  western  boundary  of  the 
"zacatel"  may  have  been  20,  or  even  30,  feet 
east  of  the  tract  or  of  the  west  line  of  the 
street  there  is  still  noUiing  to  show  that  the 
west  boundary  of  the  land  sued  for  la  not 
still  further  east,  or  that  it  is  within  the  caUs 
of  the  Papy  grant,  or  any  title  paper  ante- 
dating the  agreement  with  Bishop  Verot 
Under  these  facts,  the  sole  basis  of  any 
dalm  upon  the  part  of  the  plaintiff  to  title 
to  the  land  in  controversy  Is  the  riparian 
act  of  December  27,  1856,  (sections  454.  455, 
Rev.  St,)  and  the  riparian  ownership  of  the 
kind  contemplated  by  it  The  ownersliip  or 
title  to  which  the  act  adds  the  title  of  •'sub- 
merged lands"  is  that  of  "any  tract  of  land 
•  •  •  lying  upon  any  navigable  stream,  or 
any  bay  of  the  sea,  or  harbor,"  and  It  la  "In- 
to streams  or  waters  of  the  bay  or  harbor" 
that  structures  may  be  built,  or  the  filling 
up  from  "the  shore,  bank  or  beach"  be  done, 
and  it  is  to  such  "riparian  proprietors"  that 
previous  Improvments  are  confirmed.  It  is 
palpable  that  It  was  not  the  Intention  or 
effect  of  the  act  to  Include  within  its  benefi- 
cial purposes  all  riparian  or  littoral  proprle- 
torshlpa  On  the  contrary,  all  riparian  or  lit- 
toral lands  not  on  a  stream,  or  on  a  bay  of  the 
sea,  or  on  a  harbor,  are  beyond  the  terms  and 
spirit  of  the  law,  however  navigable  the  waters 
wasliing  their  shores  may  be.  There  are  au- 
thorities to  the  effect  to  say  nothing  more, 
that  In  tills  country  all  tidal  streams  are 
prima  fade  navigable.  Buck!  v.  Cone,  2S 
Fla.  1,  6  South.  Rep.  160;  Sullivan  v.  Spots- 
wood,  82  Ala.  163,  2  South.  Rep.  716;  Walker 
V.  Allen,  72  Ala.  456;  Gould,  Waters,  |  4& 
The  plaintiff  here  has  been  content  to  rest 
on  this  rule,  and  we  shall,  without  pursuing 
the  Investigation  of  the  subject  any  further, 
accord  to  her  the  full  benefit  of  its  prammp* 
tion  that  the  Maiia  Sanchea  creek  la  a."nav> 
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Igable  stream,"  wltbin  the  meaning  of  thia 
expression,  as  used  In  the  statute  referred 
to.  Presuming,  then,  from  Its  tidal  char- 
acter, that  the  named  stream  is  naTlgable, 
however  contrary  might  be  found  the  fact 
upon  due  inquiry,  (State  v.  Black  River  Phos- 
phate Ck).,  27  Pla.  270,  9  South.  Rep.  205; 
State  V.  Pacific  Guano  Ck>.,  22  S.  O.  50,  and 
.tuthorltles  supra,)  the  question  for  solution 
Is  whether  or  not  the  Gospar  Papy  land  was, 
at  the  passage  of  the  riparian  act,  land  "ly- 
ing upon,"  or  riparian  to,  Maria  Sanchez 
creek,  or  has  since  become  so,  if  it  be  such 
subsequent  change  of  condition  would  bring 
it  within  the  benefits  of  the  statute.  The 
cases  of  Alden  v.  Plnney,  12  Fla.  348,  and 
Sullivan  ▼.  Moreno,  10  Fla.  200,  relating  to 
lands  on  Pensacola  bay,  go  to  the  extent  of 
holding  that  there  must  be  a  water  boundary, 
or,  in  other  words,  there  must  not  be  any 
land  Intervening  between  that  of  the  claim- 
ant of  the  benefits  of  the  act,  and  the  water. 
Of  course,  there  Is  no  pretense  or  dalm 
here  to  any  land  riparian  to  any  bay  of  the 
sea  or  harbor.  I£  this  was  the  case,  the  rec- 
ord would  tell  us  something  about  the  shore 
of  the  bay  or  harbor,  and  then  the  question 
would  be  whether  the  land  to  which  it  was 
claimed  that  the  benefits  of  the  act  had  at- 
tached extended  down  to  high-water  mark 
or  low-water  mark,  as  the  requirements  of 
the  act  may  be.  There  is  nothing  In  the 
record  on  the  subject  of  the  shore.  There 
Is  hardly  more  as  to  Maria  Sanchez  creek, 
its  exact  locality  as  to  the  Papy  grant,  or 
the  character  of  its  banks,  or  its  immediate 
BurroundhigB.  From  ToneyHuertas,  who  had 
lived  in  St  Augustine  since  1809,  and  knew 
the  Papy  grant  since  he  was  a  clUId,  we 
learn  that  Smith,  who  appears  to  have  bought 
in  1838,  and  held  till  1847,  laid  it  out  In  lots, 
and  set  out  trees,  and  that  there  was  then 
a  trail  across  the  premises,  and  that  "east 
of  the  traQ  the  ground  was  marsh  and  land;" 
that  mardi  grass  was  flooded  at  ordinary 
tide,  and  the  trail  at  high  tide,  and  that  the 
marsh  grass  and  field  grass  ran  In  spots; 
that  it  was  like  an  open  prairie  to  the  east 
of  the  trail.  This  testimony  relates  to  a 
I)erlod  anterior  to  Amelia  Dumas'  purchase 
of  the  Papy  grant,  which  was  In  September, 
1847.  Henry  B.  Dumas  informs  us  that  this 
trail,  along  the  western  edges  of  the  marahes 
of  Maria  Sanchez  creek,  was  there  when 
Amellfl  Dumas  purchased,  and  that  the 
marshes  were  all  fiooded  by  the  tide,  when 
high,  and  were  left  dry  at  low  tide;  that  he 
has  been  aware  of  buildings  put  upon  the 
land  occupied  by  Gamett,  and  sued  for,  and 
that  these  lands  are  on  what  Is  known  as 
the  "Marsh,"  directly  east  of  Washington 
street,  opposite  the  land  of  the  Papy  grant, 
now  occupied  and  heretofore  sold,  by  Stella 
Dumas,  and  between  such  latter  lands  and 
the  dumnel  of  the  stated  creek.  Alexander 
Bryant  iiiforms  us  that,  before  there  was 
any  filling  in,  the  land  below  the  water  east 
of  Wairiilngton  street  was  hkn;  that  it  was 


some  distance  to  the  grass,  and  It  was  sand 
and  mud  and  marsh  all  mired  together.  We 
understand  the  last  clause  to  be  descriptive 
of  the  space  east  of  the  trail,  or  of  the  west  line 
of  the  "^cat^"  It  Is,  In  our  Judgment,  im- 
possible for  us  to  hold,  upon  this  record, 
that  the  water,  even  at  high  tide,  reached  the 
eastern  line  of  the  Papy  grant  on  the  27tb 
day  of  December,  1856,— the  date  of  the  ap- 
proval of  the  riparian  act  It  is  clear  that 
a  street  had  been  established,  and  that  lands 
east  of  this  street  had  been  filled  In,  and  it  Is 
not  shown  that  this  had  not  been  done  prior 
to  the  date  last  mentioned.  It  is  mere  as- 
sumption to  say  that  at  that  time  Amelia 
Dumas'  eastern  boundary  extended  even  to 
high-water  mark,  or  was  reached  by  the  or- 
dinary high  tides.  It  is  Impossible  to  locate, 
from  the  evidence  before  us,  the  line  of  high 
tide  at  any  time  subsequent  to  September, 
184T,— the  date  of  conveyance  to  Amelia 
Dumas;  Changes  of  the  character  indicated 
having  taken  place  dnce  then,  it  devolved 
upon  the  plalntifT  to  show  dtber  ttiat  those 
changes  had  not  taken  place  before  the  ripa- 
rian act  or  that  she  had  made  them,  and  they 
were  confirmed  to  her  by  the  last  clause  of 
the  first  section  of  the  statute.  The  proof 
Is,  however,  that  she  had  nevfer  exercised 
any  dominion  over  the  locus  in  quo,  or  any 
part  of  the  territory  east  of  the  g^rant  We 
are  unable  to  see  how  the  jury  could  have 
come  to  any  other  conclusion  than  they  did, 
under  the  testimony,  and  for  the  reasons 
stated  we  must  afilrm  the  judgment  If  the 
verdict  had  been  for  the  plaintiff,  we  should 
have  to  set  it  aside  for  the  same  reascms. 
Before  dismissing  the  subject,  we  must  say 
that  we  are  not  to  be  understood  as  deciding 
that  lands  which  are  situated  off  from,  and 
do  not  extend  down  to,  the  bank  of  a  stream 
whose  banks  are  the  subject  of  overflow  by 
the  ordinary  tides,  are  riparian,  as  to  such 
stream,  and  within  the  statute  of  1856,  but 
we  leave  the  question  undecided  until  there 
shall  be  a  case  necessarily  presenting  the 
question.  It  may  also  be  observed  that  of 
course,  the  testimony  is  too  scant  to  enable 
us  to  pass  upon  the  effect,  under  the  riparian 
act  of  the  laying  out  of  Washington  street, 
as  between  the  municipality  and  the  plain- 
tiff.    Geiger  v.  FOor,  8  Fla.  325. 

For  the  reasons  stated  the  judgment  must 
be  a£Srmed,  and  It  wUl  be  ordered  aocord- 
Injjjr. 


(tf  Ul  Ann.  lOW) 
LESTER  V.  CORLET.    (No.  1,268.) 
(Supreme  Court  of  Louisiana.    June  14,  1898.) 
Blahdbr—  Uefamiks  Chabiotek  or  Plaixtivf's 

DaUOHTBR— J'DBTinOATION— EVTDBXOS — MaLICC 

1.  The  oroof  disdoslDg  that  plaintiff's 
daughter  had  eloped  with  a  youne  man,  at 
night  on  foot,  and  alone,  and  that  they  passed 
the  latter  half  of  the  night  at  a  stranger's 
house,  together,  the  defendant  was  Jnstified  in 
stating  to  a  party  of  friends,  who  had  been 
called  together  in  consultation  In  regard  to  the 
matter,  the  natore  and  character  of  certain 
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rumors  that  were  in  circulation  in  the  neigh- 
borhood in  reference  to  her  improper  intimacy 
with  the  person  with  whom  she  had  eloped  as 
a  reason  that  induced  him  to  believe  tliat  they 
should  immediately  get  married  in  case  of  their 
capture  by  the  parties  in  pursuit  of  them  at 
the  time. 

2.  8nch  a  statement  is  utterly  wanting  in 
malice,  the  essential  ingredient  of  defamation 
and  slander. 
(SyUabna  by  the  Coort) 

Appeal  from  district  court,  parish  ot  West 
Carroll. 

Action  by  Albert  J.  IJester  against  Bid. 
Corley  for  slander  of  plaintiff's  daugbiter. 
Defendant  hod  Judgment,  and  plaintiff  ap- 
peals.   Affirmed. 

Robert  Wbetstone,  for  appellant  Wells 
&  Gray,  for  appeUe& 

WATKINS,  J.  This  Is  an  action  In  dam- 
ages for  defamation  •  and  slander  of-  the 
plaintiff's  daughter,  and  the  plaintiff  is  ap- 
pellant from  an  adverse  Judgment,  predi- 
cated upon  the  verdict  of  a  Jury  rejecting 
his  demands.  I'he  chai^ge  of  the  petitioner 
is  that  defendant  did  willfully,  maliciously, 
and  lUielously  slander  and  defame  the  char- 
acter of  his  14  year  old  daughter,  by  assert- 
ing in  a  public  place,  and  In  the  presence 
and  hearing  of  a  number  of  persons,  that 
she  had  been  sc<luced  by  one  John  Boling, 
who  had  Icept  her  as  his  mistress,  and  was 
thus  keeping  her  at  the  time;  that  said 
false  and  slanderous  statements  had  exposed 
his  daughter  to  hatred,  contempt,  and  ridi- 
cule, and  caused  her  to  be  shtmned  by  her 
acquaintances;  and  that  her  only  means  of 
redress  Is  in  a  court  of  Justice.  As  an 
aggravation  of  the  slander  and  defamation 
charged,  the  plaintiff  further  avers  that 
"said  false  and  shmdeious  ass<>rtion  of  the 
defendant  has  not  only  injured  her,  but  has 
injured  him  personally,  and  every  member 
of  his  family,"  and  "that  same  has  exposed 
him  and  every  member  of  his  family  to 
liatred,  contempt,  ridicule,  and  obloquy,  and 
lias  caused  them  to  be  shunned,  and  has  In- 
jured them  in  the  community  in  which  they 
live."  Upon  the  foregoing  averments  plain- 
tiff declares  that  his  daughter  personally, 
he  himself,  and  liis  family  have  been  dam- 
aged hi  the  sum  of  flO,000,  and  he  prays 
judgment  for  tluit  sum  In  his  own  favor, 
other  members  of  the  family  not  being 
Joined  in  the  suit  as  parties  plaintiff  or  de- 
fendant 

First  pleading  an  exception  of  no  cause 
ot  action,  defendant  subsequently  excepted 
that  the  petition  was  vague,  nnd  too  in- 
definite to  admit  of  explicit  answer,  and 
that  it  was  further  defective  in  that  it 
alleges  ttiat  $10,000  damages  was  due  to 
himself,  his  daughter,  and  the  members  of 
his  family  generally,  without  apportioning 
the  share  or  portion  of  each;  In  consequence 
of  wliich  he  demands  that  the  suit  be  dis- 
missed. These  exceptions  having  been  over^ 
ruled,  the  defendant  filed  an  answer,   the 


purport  of  which  is  that,  at  the  time  of  said 
alleged  slanderous  utterances  being  made, 
plaintiff's  daughter,  Susie,  had  Just  eloped 
with  John  Boilng,  without  the  authority  or 
consent  of  her  parents,  and  was  at  the  time 
absent,  and  that  the  relations  and  friends  of 
the  plaintiff  were  then  engaged  In  mailing 
search  for  the  couple;  that,  being  at  the 
residence  of  a  neighbor,  several  other 
neighbors  being  present,  the  question  was 
being  discussed  between  them  and  the  de- 
fendant as  to  what  was  the  best  tiling  to 
be  done  with  the  nmaway  couple  in  case 
they  were  apprehended;  and  the  latter  ad- 
mits that  he  did  say  tliat  "they  should 
marry,  because,  from  all  the  information 
be  could  get  they  had  been  as  good  as 
married  for  nearly  two  years."  But  defend- 
ant avows  that  this  remaric  was  made  with- 
out malice  oa  his  part  it  bdng  only  a  sug- 
gestion as  to  the  l>est  thing  that  could  be 
done  under  the  circiunstances;  ttiat  it  was 
but  the  repetition  of  a  common  rumor  In 
the  neighborhood  at  the  time,  and  that  said 
report  was  true;  but  he  affirms  that  he 
never  repeated  or  circulated  this  rumor,  and 
denies  tliat  it  had  any  Injurious  effect  on  the 
plaintiff,  or  any  member  of  his  family,  his 
daughter  having  married  another  man  dur- 
ing the  pendency  of  this  suit,  with  her 
father's  permlssi<8i,  and  at  his  residence. 
In  the  course  of  his  argument  defendant's 
counsel  invited  attention  to  his  exceptions, 
and  iosisted  that  they  were  good,  and 
should  have  been  sustained  by  the  district 
Judge.  It  seems  clear  that  his  exception  of 
no  cause  of  action  was  not  well  taken.  If 
it  was  not  formally  abandoned;  but  we 
think  it  was  abandoned,  at  least  tn  effect 
and  his  dilatory  exception  is  untenable,  the 
averment  complained  of  having  been  mani- 
festly Intended  to  show  an  aggravation  of 
the  defamation  and  slander  as  a  means  <tf 
enlarging  the  quantum  of  damages. 

On  the  merits  the  proof  is  brief,  but  perti- 
nent, and,  in  the  main,  harmonious.  In 
respect  to  the  truth  of  the  report  affecting 
the  chastity  of  the  plaintiff's  daughter  there 
is  some  doubt,  she  denying  and  he  affirming 
its  correctness;  but  as  to  the  existence  of 
such  a  rumw  In  the  vlcdnlty  In  whldi  plain- 
tiff lived  there  is,  in  our  minds,  no  doubt; 
and  It  Is  equally  clear  that  defendant  had 
heard  the  riimor  for  some  time  previous  to 
the  time  of  the  occurrence  of  the  alleged 
slander,  though  disbelieving  it  until  the 
elopement  took  place  and  brought  the  cir- 
cumstances to  his  mind  again.  The  testi- 
mony of  the  defendant  is  in  keeping  with 
the  averments  of  his  answer  and  the  testi- 
mony of  several  of  plaintiff's  witnesses. 
All  the  evidence  shows  him  to  be  a  man  of 
character  and  first  respectability  In  the 
nelghl>orhood  in  which  he  lives.  The  fact 
of  plaintiff's  daughter  having  eloped  with 
the  young  man  In  question,  under  very  i>e- 
cullar  and  significant  circumstances,  super- 
inducing pursuit  by  father  and  frlendOi  vas 
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the  Immediate  cause  of  his  nelghbcHrs  col- 
lecttog  together  for  purposes  of  consulta- 
tiMi.  The  very  object  in  view  was  assist- 
ance and  comfort  to  -jUB  plaintiff  in  his  hour 
of  tribulation  and  distress,  not  annoyance 
and  vexation.  At  this  consultation  the  de- 
fendant toolc  the  position  that,  in  case  the 
erring  conple  wete  apprehended  and 
brought  back  to  the  paternal  roof,  they 
dioold  marry,  announcing  his  opinion  on  the 
fidtb  of  wliat  be  had  heard  currently  re- 
ported in  the  neighborhood.  There  Is  no 
question  of  the  fact  that  his  advice  was 
correct,  for  the  proof  shows  that  the  girl 
was  married  8o<»  after  this  suit  was  filed, 
albeit  to  a  different  man.  One  of  the  plain- 
tiff's principal  witnesses,  in  spealdng  of 
wbat  transpired  at  tne  consultati<m,  says: 
"I  remarii^ed,  after  Mr.  Wm.  Oorley  had 
made  some  remarks,  that  I  would  kill  the 
girl  before  she  should  marry  Bollng,  and 
then  Mr.  Kd.  Oorley  made  the  remarics 
which  I  have  related,"  thus  characterizing 
the  circumstances  that  led  up  to  the  defend- 
ant's statement,  and  evld^icing  the  absence 
of  malice  <»:  ill  will  towards  the  plaintiff. 
The  drcnmstances  of  the  elopement  of  the 
plaintUTs  daughter  with  Bollng  are  thus 
detailed  by  themselves,  as  witnesses:  Bo- 
ling's  statement  is  as  follows,  to  wit:  "I 
lived  last  year— 1891— the  first  part  of  the 
year,  up  to  about  July— at  Mr.  Lester's.  I 
worked  in  the  field.  Members  of  his  family 
worked  in  the  field  with  me.  I  knew  Susie 
Lester.  She  worked  in  the  field  with  me  a 
litUfc  Susie  and  I  left  there  some  time 
fA  June.  We  started  about  8  o'clock  at 
night  We  left  on  foot  W©  came  down 
the  big  road  towards  Floyd.  Went  down 
to  about  one  mile  this  side  of  Goshen.  We 
traveled  all  night  We  were  brought  back 
by  Lee  Virgel  and  James  Lester."  The 
statement  of  Susie  Lester,  daughter  of  the 
plaintiff,  and  now  the  wife  of  Lewis,  is  as 
follows,  to  wit:  "It  is  a  fact  that  I  left 
my  father's  house  and  went  with  John 
Bollng.  It  was  about  8  o'clock  at  night  when 
we  left  We  went  on  foot  We  went  down 
nearly  to  the  parish  line  (m  the  road  to 
DdbL  We  did  not  walk  all  night  •  •  * 
We  rested  from  12  o'clock  until  daylight 
We  stopped  at  Mrs.  Sweet's.  We  left  there 
Just  at  sunrise."  The  foregoing  are  very 
suggestive  circumstances  Indeed.  Recapitn- 
latioa  or  comment  would  not  strengthen 
them,  or  render  them  any  more  cogent  or 
convincing.  We  do  not  feel,  willing  to  an- 
nounce it  as  our  opinion  that  the  charges 
preferred  against  the  plaintiff's  daughter 
were  proved  beyond  the  peradventure  of  a 
doubt,  bat  it  is  our  deliberate  conviction 
that  ttie  defendant  had  sufficient  gn^trnd  to 
make  the  statement  he  did,  under  the  cir- 
cumstances detailed;  that  he  did  not  ma- 
liciously and  causelessly  utter  and  publish 
a  Ubeloos  slander  to  the  world,  with  the 
purpose  or  expectation  of  inflicting  injury 
upon  the  plaintiff  or  any   member  of  his 


family.  Having  heard  of  rumors  to  the 
prejudice  of  the  young  girl,  her  sudden 
flight  with  young  Bollng,  on  foot,  at  night 
and  alone,  was  quite  sufficient  to  confirm  his 
previous  suspicions;  and  when  the  plaintiff's 
friends  and  neighbors  were  summoned  to- 
gether—he among  them— for  the  purpose  of 
consifitatlon,  what  more  reasonalAe  or 
natural  than  that  he  should  give  the  facts 
witliln  his  knowledge  and  information,  and 
state  his  craidusions;  particularly  as  the 
girl's  own  course  of  conduct  had  not  only 
Invited,  but  rendered  same  necessary?  We 
are  clearly  satisfied  that  the  fluding  of  the 
Jury  was  perfectly  correct  and  is  in  con- 
sonance with  equity  and  Justice.  The  case 
of  Savole  V.  Scanlan,  43  La.  Ann.  967,  9 
South.  Rep.  916,  is  not  a  parallel  case. 
Judgment  affirmed. 


VICKSBURG,  S.  &  P.  RY.  CO.  v.  STOCK- 
ING. 
(Supreme  Comrt  of  Mississippi.    April  9,  1892.) 
Caxbibbs— iNnnuES  TO  IiIVB-STOOK  Bhipiuktb— 

CONNECTINO  LlNIB— EviDBNCB. 

1.  Where,  in  an  action  against  a  railroad 
comMny  for  damages  to  horses  shipped  over 
the  T.  road  from  A.  to  S.,  and  thence  by  de- 
fendant's road  to  V.,  the  complaint  aUeges 
that  the  horses  were  in  good  condition  on  their 
arrlTal  at  S.,  evidence  is  competent  of  a  mem- 
orandum made  by  defendant's  agent  at  S., 
in  the  presence  of  plaintiff,  as  to  their  poor 
and  weak  condition  on  such  arrival. 

2.  In  an  action  against  a  railroad  company 
for  damages  to  horses  shipped  over  the  T.  road 
from  A.  to  S.,  and  thence  by  defendant's 
road  to  V.,  defendant's  expert  may  testify  for 
the  pnrpose  of  showing  that  the  transportation 
was  nnder  a  contract  of  shipment  made  at  A., 
with  a  limitation  of  liability:  as  to  the  regu- 
lar freight  rate  from  A.  to  v.,  and  the  special 
rate  given  when  common-law  liabilities  are  re- 
moved. 

Appeal  from  circuit  court  Warren  county; 
John  D.  Gllland,  Judgfe 

Action  by  E.  L.  Stocking  against  tbe  Ylcks- 
burg,  Shreveport  &  Pacific  Kallway  Com- 
pany for  damages  to  horses  shipped  over  de- 
fendant's road.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

Appellee,  B.  L.  Stocking,  shipped  a  car 
load  of  horses  from  San  Antonio,  Tex.,  to 
Ylcksburg,  Miss.,  over  the  Texas  &  Padflc 
Railroad,  to  Shreveport  La.,  thence  over  the 
Ylcksbuig,  Shreveport  &  Pacific  Railroad  to 
Ylcksburg.  The  declaration  alleges  that  the 
stock  were  delivered  to  the  defendant  at 
Shreveport  in  good  condition,  and  that 
throuj^  the  defendant's  negligence  and  care- 
lessness, they  became  diseased,  lessened  in 
value,  and  many  of  them  died;  and  claims 
damages  in  the  sum  of  $1,000.  Defendant 
pleaded:  (1)  Not  guilty.  (2)  A  special  con- 
tract of  transportation  from  San  Antonio  to 
iSureveport  and  thence  on  its  road  to  Ylcks- 
burg, at  one  freight  as  agreed  upon  by  the 
defendant  and  the  connecting  carrier,  by 
which  contract  it  was  stipulated.  In  consid- 
eration of  reduced  cbarges  for  ttansportar 


Digitized  by 


Google 


470 


SOUTHERN  REPOBTEB.  Vol.  18. 


(Miss. 


Hon,  that  the  liability  of  the  company  Should 
be  that  of  a  forwarder  or  private  carrier  for 
blm,  and  that  the  shipper  should  release  the 
carrier  from  any  and  all  liability  for  and  on 
account  of  any  delay  in  shipping  the  stock 
after  delivery  to  its  agent;  that  the  appellee, 
at  his  ovrai  risk  and  escpense,  agreed  to  take 
care  of,  water,  and  feed  the  stock  while  In 
the  stock  yards  of  the  company,  or  elsewhere, 
awaiting  shipment,  and  while  they  were  be- 
ing unloaded  and  reloaded,  and  to  unload  and 
reload  the  same,  and  hold  the  carrier  harm- 
less whUe  the  stock  was  in  his  possession; 
and  that  the  shipper  would  hold  the  carrier 
harmless  on  account  of  the  acts  of  its  labor- 
ers, furnished  to  him  at  his  request;  and  that 
the  carrier  was  not  to  be  liable  unless  its 
negligence  Is  proven  by  the  shipper.  After 
reciting  the  bad  condition  of  the  stock,  the 
plea  averred  that  by  the  terms  of  the  con- 
tract no  claim  could  be  made  against  the 
appellant,  and  that  the  damages  suffered 
were  caused  by  the  negligence  of  appellee. 
(3)  The  failure  of  the  appellee  to  bring  his 
suit  within  40  days  from  the  time  the  dam- 
ages were  suffered,  as  required  by  the  con- 
tract (4)  The  appellee  was  required  by  the 
contract  to  give  notice,  In  writing,  of  any 
claim  for  damages,  before  the  stock  was  min- 
ted with  other  stock,  within  one  day  after 
delivery  of  the  stock,  and  he  failed  to  give 
such  notice,  but  gave  a  clear  receipt  for  his 
stock,  without  Indicating  any  claim  for  dam- 
ages. The  replication  to  the  second  plea 
states  that  the  alleged  contract  was  made 
solely  for  transportation  to  Shreveport;  that 
the  stock  were  delivered  to  appellant,  at 
Shreveport,  in  good  condition,  and  were  neg- 
ligently fed  and  watered,  and  exposed  to 
great  delays,  as  alleged  in  the  declaration. 
Eeplication,  In  short,  was  filed  to  the  third 
plea.  The  replication  to  the  fourth  plea  Is 
that  the  stock  were  transported  from  Shreve- 
port to  VIcksbuig  on  a  new  and  separate  con- 
tract, and  not  under  the  original.  The  de- 
fendant offered  in  evidence  a  paper  headed 
"A  Memorandum  of  Freight  Transferred  and 
Delivered  to  the  V.,  S.  &  P.  Ky.  by  the  T. 
&  P.  Ry.  14th  of  Nov.,  1880,"  which  had  the 
following  entries  made  in  pencil  by  Heam, 
the  agent  of  the  Vicksburg,  Shreveport  & 
Padflc  at  Shrev^ort:  "The  stock  poor  and 
weak.  1  horse  died  at  Shreveport  1  horse 
lame  at  Shreveport  1  horse  lame  in  Shreve- 
port 1  horse  died  at  Palestine."  Defend- 
ant proposed  to  show  by  Heam  that  he,  as 
the  agent  of  the  Vicksburg,  Shreveport  & 
Padflc  Railway  Company,  made  these  en- 
tries, when  he  made  them,  and  In  whose 
presence  he  made  them.  The  court  ruled  that 
the  paper  was  only  evidence  of  the  fact 
that  the  stock  were  received  by  the  Vicks- 
burg, Shreveport  &  Pacific  from  the  Texas 
&  Pacific  Railway  Ck>mpany.  Hardy  was  in- 
troduced by  the  defendant,  and  testified  as 
to  the  nature  of  the  bill  of  lading,  and  the 
llahUity  of  connecting  railway  companies  on 
recelTiag  such  bills  of  lading  from  other  con- 


necting railroads,  and  as  to  the  duty  of  such 
roads  to  forward  freight  so  received,  and  as 
to  the  regular  rate  of  freight  «di£rges  from 
San  Antonio  to  Vicksburg,  and  as  to  the  spe- 
cial rates' given  when  common-law  liabilities 
were  removed.  To  all  this  he  testified  as  an 
expert  After  the  testimony  was  all  in,  this 
evidence  was  excluded,  on  motion  of  plain- 
tiff. There  was  a  verdict  for  the  plaintiff 
for  $300.     Defendant  appealed. 

Nugent  &  McWillie,  for  appellant  Henry 
&  Thompson  and  L.  W.  MaGmder,  for  ap- 
pellee. 

CAMPBELL,  C.  J.  Without  going  further, 
in  dealing  with  the  several  qnesttons  raised 
by  the  assignment  of  errors,  we  announce 
that  the  evidence  of  the  witness  Hardy  should 
not  have  been  excluded,  nor  should  the  en- 
tries made  on  the  waybill  or  transfer  sheet, 
or  whatever  It  is  called,  at  Shreveport,  by 
Heam,  the  agent,  have  been  exduded.  The 
testimony  of  Hardy  was  competent  to  show, 
in  connection  with  other  evidence,  that  the 
carriage  by  the  defendant  was  under  the  con- 
tract of  sliipment  made  at  San  Antonio,  and 
the  evidence  of  Heam  as  to  the  entries  on 
the  paper  is  that  they  were  made  by  him 
as  part  of  the  res  gestae,  and  in  the  presence 
of  the  plaintiff. 

Reversed  and  remanded  for  a  new  trial 


C70   Hiss.    392) 
WIT>KINSON  T.  SEARLS. 
(Supreme  Court  of  Misaissippi.    Not.  28,  1892.) 
Sbt-Off— WnsN  Allowable. 
Under  Code  1880,  |  1551,  providing  that 
"defendant  may  plead  and  Bet  off  against  the 
demand   of  the  plaintiff  any  debt  or  demaud 
which  he  may  have  against  the  plaintiff,"  de- 
fendant, in  assumpsit  for  goods  sold,  ma^  set 
off  an  amount  due  him   from  plaintiff  arising 
out  of  a  iirevious  transaction,  In  which  he  had 

Said  plaintiff  for  more  and  different  goods  than 
e  had  actually  received. 

Appeal  from  circuit  court.  Hinds  oonnty; 
J.  B.  Chrishman,  Judge. 

Assumpsit  by  C.  J.  Searls  against  D.  W. 
WUklnson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

On  April  2,  1892,  C.  J.  Searls,  a  broker, 
doing  business  in  Vicksburg,  Miss.,  sold  D. 
W.  Wilkinsim,  a  broker  of  Jackson,  125 
barr^  of  meal,  for  $295.  Prior  to  this  It 
seems  there  had  beoi  various  transsotlons 
between  them,  and  Wilkinson  had  bought 
various  bills  Qf  com  and  other  produce  from 
Seails.  On  the  3d  day  of  May,  1S92,  Searis 
sued  Wilkinson  in  assumpsit  for  $295,  the 
price  of  the  meal  sold  on  April  3d.  Wilkin- 
son admitted  liability  for  this  bill,  but  filed 
pleas  by  way  of  set-off  amounting  to  $246, 
and  tendered  with  his  pleas  a  sum  sufficient 
to  pay  balance  due  plaintiff,  with  Interest 
Plaintiff  demurred  to  these  pleas,  because 
the  account  sought  to  be  set  off  shows  the 
claim  to  be  for  unliquidated  damages.  The 
dnunrrer  was  sustained;  D^endant  then  filed 
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additional  pleas  4,  6,  and  6,  and  exhibits 
showing  the  nature  and  character  of  the 
items  on  which  the  defendant  claimed  an 
indebtedness  by  way  of  set-off.  These  pleas 
were  In  snhetanoe  as  follows:  (4)  That  the 
defmdant  avers  that,  before  the  commence- 
ment of  this  suit,  plaintiff  contracted  to  sell 
and  deliver  to  him,  at  Jackson,  Miss.,  10  car 
loads  of  com,  of  a  certain  ^rade  of  com; 
that  the  contract  was  In  writing;  .that  de- 
fendant paid  the  plaintiff  for  this  com  ac- 
cording to  contract,  and  before  it  was 
known  that  the  plaintiff  had  not  shipped 
the  kind  of  com  he  contracted  to  sell;  that 
he  shipped  com  of  a  lower  grade,  of  less 
vahie^  and  that  several  cars  were  short  In 
wetgbt;  that  the  difference  In  valne  be- 
tween the  com  purchased  and  that  actually 
d^vered  by  the  plaintiff  was  the  sum  of 
1246.12,  and  defendant  sought  to  set  off  this 
amount  against  the  dalm  of  plaintiff.  The 
fifdi  plea  sets  up  substantially  the  same  facts 
in  regard  to  the  10  car  loads  of  com;  that  the 
com  received  was  of  less  value  by  the  sum 
of  $218.64  than  the  com  contracted  for;  that 
defendant  had  previously  purchased  from 
plaintiff  a  car  load  of  com  and  a  oar  load  of 
oats;  that  these  were  short  in  wdght,  mak* 
Ing  a  difference  in  value  as  to  this  of  $27.43. 
The  sixth  plea  sets  out  that  there  had  been 
various  transactions  betweoi  the  parties,  and 
that  there  was  at  and  before  the  commence- 
ment of  this  suit  an  open  and  unsettled  ac- 
cooat  ounrent  between  them,  in  which  plain- 
tiff was  indebted  to  defendant  In  the  sum 
of  $246.12  of  the  items  above  mentioned. 
Plaintiff  demurred  to  these  pleas,  because 
the  pleas  are  an  attempt  to  set  off  imliquidat- 
ed  damages  growing  out  of  prior  transac- 
tions; that  there  Is  no  sufficient  allegattcm  of 
any  set-off  or  cross  action;  and  that  said 
pleas  are  no  defensa  This  demurrer  was 
sustained.  Defendant  declined  to  plead  fur- 
ther, and  Judgment  was  entered  In  favor  of 
plaintiff,  and  defendant  appealed. 

Brame  &  Alexander,  for  aiq;>eUant  Oal- 
honn  &  Greoi,  for  appdlee. 

OAMFBSILI/,  O.  J.  The  demurrer  should 
have  be^k  overruled.  The  substance  of  the 
4tti,  5th,  and  6th  pleas  is  that  the  plaintiff 
has  in  his  bands,  by  reas<»i  of  former 
transactions,  (set  forth  In  tbe  pleas  with 
needless  parUcnlarity,)  money  which  the  de- 
fendant Is  entitled  to  recover  by  an  action 
for  money  bad  and  received;  and,  whatever 
may  be  true  elsewhHe,  under  our  statate* 
this  is  a  valid  set-off.  There  is  nothing  in 
any  of  the  oases  from  our  Reports  dted  by 
counsel    Inconsistent    with    this    view.   On 


•Code  18S0,  §  1651,  provides  that,  "where  a 
motnal  indebtedness  shall  exiat  between  the 
idaiatiff  and  defendant,  the  defendant  may 
plead  and  set  off  against  the  demand  of  the 
pIMntiff  any  debt  or  demand  which  h«  may 
Baveagalast-the  plaintia." 


the  contrary,  they  sustain  It  Reversed.  De- 
murrer to  the  4th,  5th,  and  6th  pleas  over- 
mled,  and  cause  remanded  for  further  pro- 
ceedings in  the  circuit  court 


(68  Miss.  esS) 

WESTERN  UNION  TEL.  CO.  r.  JONES. 

(Supreme  Conrt  of  Mississippi.     April,  1892.) 

Telbobxms— Failctrb  to  Delivsb— PSKiLTr— 

BviDBXCB— Appeal. 

1.  Where  a  telegraph  operator  accepts  a 
message  for  transmission,  the  fact  that  there  is 
no  office  at  the  place  to  which  it  is  to  be  sent 
does  not  relieve  the  company  from  Its  liability 
for  failure  to  transmit  and  deliver. 

2.  There  was  no  error  in  excluding  evidence 
that  the  message  was  sent  by  telephone,  where 
it  was  not  delivered. 

3.  The  statutory  penalty  for  failure  to  send 
and  deliver  a  message  is  recoverable  in  every 
case  where  an  obligation  to  send  and  deliver  is 
not  fulfilled. 

4.  The  fact  that  the  message  was  written 
on  an  ordinary  piece  of  paper,  instead  of  on  a 
telegraph  blank,  does  not  relieve  the  company 
of  its  obligation  to  transmit. 

5.  A  verdict  will,  on  aiipeal,  be  assumed  to 
be  right  where  only  rulings  of  the  court  were 
objected  to,  and  there  was  no  error  In  them. 

Appeal  from  circuit  court,  Hinds  county; 
J.  B.  Chrlsman,  Judge. 

Action  by  Harriet  Jones  against  the  West- 
em  Union  Telegn^h  Company  for  fallul-e 
to  deliver  a  message.  Judgment  for  plain- 
tiff.   Defendant  appeals.     Affirmed. 

Harriet  Jones,  the  appellee,  sued  the  West- 
em  Union  Telegraph  Company  In  the  jus- 
tice's court  to  recover  $150,  this  being  $25 
statutory  penalty,  and  $126  special  damages, 
toe  faUure  to  deliver  a  tdegram  sent  by  her 
to  her  dauj^ter  at  Clinton.  The  telegram 
was  as  follows:  "Patsle  Oreenwood,  Clin- 
ton. Lee  died  last  night  Send  wagon. 
Have  grave  dug."  The  message  was  writ- 
ten on  a  plain  piece  of  paper,  and  taken  to 
the  office  of  the  telegraph  company  at  the 
depot  in  West  Jackson,  and  handed  to  a 
night  operator  of  the  defendant,  who  had 
been  in  the  defendant's  empl<v  only  a  short 
time,  and  who  did  not  know  at  the  time  that 
the  defendant  had  no  (^ce  at  Clinton.  The 
office  at  Clinton  had  heem  closed  for  two 
years  previous.  The  Lee  referred  to  in  the 
message  was  a  child  of  the  plaintiff,  and 
Patsle  Ore^iwood  was  a  daughter  of  the 
plaintiff  also.  The  child  whicfa  had  died 
had  been  living  with  her  sister  at  Clinton. 
The  child  died  In  Jackscm  while  there  on  a 
visit  and  had  expressed  a  wish  to  be  burled 
in  CllntMi.  The  message  having  not  been 
delivered,  the  child  was  burled  In  Jackson, 
and  the  expense  of  the  burial  was  borne  by 
the  plaintiff,  and  amounted  to  about  $21. 
On  the  trial  the  defendant  offered  to  show 
by  Its  operator  who  took  the  message  that, 
what  he  discovered  that  the  defendant  had 
no  office  at  Clinton,  he  immediately  sent  the 
message  to  Clinton  by  telephone.  This  evi- 
dence was  excluded  by  the  court  The  de- 
fendant objected  to  tba  introductint  of  tiie 
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message  In  evldeace,  because,  the  same  be- 
ing written  on  an  ordinary  piece  of  paper, 
and  not  on  one  of  defendant's  blanks,  the 
defendant  is  not  to  be  diarged  with  any  ob- 
'ligatlon  for  the  transmission  of  any  message 
unless  the  same  be  written  on  one  of  its 
blanks  provided  for  the  purpose.  'Die  court 
overruled  the  objection.  The  ccmtention  of 
the  defendant  was  that,  under  the  circum- 
stances, the  plaintiff  was  only  entitled  to 
recover  the  price  paid  for  the  message,  and 
that  it  was  not  a  case  for  the  infliction  of 
the  statutory  penalty,  and  that  the  special 
damages  were  too  remote.  The  court  took 
the  view  that  the  price  of  the  message  and 
the  statutory  penalty  were  recoverable,  but 
no  spedal  damages,  but  the  Jury  brought  in 
a  verdict  of  $50.40.  The  defendant  de- 
clined to  move  for  a  new  trial,  and  brings 
the  case  to  the  supreme  court  on  a  special 
biU  (rf  exceptions,  assigning  for  error  the 
action  of  the  court  below  as  set  out 


Mayes  &  Harris,  for  appellant 
I«od,  for  appellee. 


M.  M.  Mc~ 


CAMPBELL,  O.  J.  There  is  no  error  In 
the  rulings  of  the  court  on  the  trial  of  this 
case,  and  as  the  result  readied  was  not  com- 
plained of  in  the  circuit  court,  but  was  ac- 
quiesced In  for  the  purpose  of  entitling  the 
defendant  to  appeal  to  this  court,  and  test 
the  correctness  of  the  rulings  of  the  judge, 
we  will  not  disturb  it  We  assume  that  the 
verdict  is  right,  since  no  motion  was  made 
to  set  it  aside,  and  we  find  no  fault  with  the 
action  of  the  court  specially  excepted  ta 
The  fact  that  the  message  was  written  on 
p^er  other  than  the  blanks  usually  em- 
ployed made  no  difference,  since  it  was  re- 
ceived and  paid  for  as  a  message  to  be  sent; 
and  the  fact  that  the  company  had  no  of- 
fice or  agent  at  Clinton  Is  not  an  excuse  for 
failure  to  transmit  and  deliver  the  message 
received  by  its  agent  and  paid  for  as  such. 
It  was  pecollarly  within  the  apparent  scope 
of  the  agency  of  the  company's  agent  at 
Jackscn  to  know  to  what  places  messages 
could  be  sent  and,  having  received  the  mes- 
sage to  be  sent  to  a  place  where  the  com- 
pany had  a  wire,  the  company  was  liaUe  for 
the  failure  to  transmit  and  deliver,  according 
to  the  contract  with  the  sender.  If  the 
agent  who  received  the  message  for  trans- 
mission, not  knowing  that  Clinton  was  a 
place  at  which  the  company  did  no  bustneas, 
had  sought  the  plaintiff,  on  learning  his  mis- 
take, and  had  informed  her  of  it  and  re- 
turned her  the  money  paid  him,  a  different 
question  would  have  been  presented;  but 
he  did  not  do  this,  and,  recognizing  his  obli- 
gation to  send  the  message^  did  It  lyy  tele- 
phone, which  was  offered  to  be  shown  as 
an  excuse  for  the  nondelivery  complained 
of.  There  was  no  error  in  excluding  the 
proposed  evidence  of  the  transmission  of 
tiie  message  by  telephone,  as  its  nondeliv- 


ery was  the  cause  of  complaint  If  It  had 
been  promptly  delivered  to  the  person  to 
whom  it  was  addressed,  all  ground  of  com- 
plaint would  have  been  prevented.  The 
penalty  prescribed  by  statute  for  failure  to 
transmit  and  deliver  messages  promptly  ap- 
plies in  every  case  in  which  there  is  an  oUI- 
gatl(Ki  to  do  these  things.     Affirmed. 


(W  Hlas.  «62) 

ALABAMA  &  \.  BY.  CO,  t.  PURNBLIi. 

(Supreme  Court  of  MississippL    April,   1892.) 

CutBiEBS— DbIiAT  in  Carstino  Passshsbrb— 
Damaoks. 

1.  Plaintiff  was  a  passenger  on  a  train 
which  was  stopped  by  a  wreck  on  the  track. 
She  was  notiflbd  that  she  would  have  to  be 
transferred  to  a  train  which  would  come  up 
on  the  othet  side  of  the  wreck,  and  was  twice 
told  br  the  conductor  to  get  off  for  that  nnr- 
pose,  but  bdng  informed  that  the  train  had 
not  yet  arrived,  she  concluded  to  remain  in 
the  car,  a  claim  agent  of  the  road  who  was 
in  the  car  so  adviging  her.  The  conductor 
was  requested  to  inform  her  when  the  train 
arrived.  On  b^ng  informed  of  its  arrival,  she 
started  out  at  once,  but  was  too  late  to  catch 
it  She  was  taken  back  to  her  station  without 
charge,  and  the  money  for  her  ticket  refunded. 
Beldj  that  liability  for  failure  to  carry  her  on 
her  jonrn^  should  have  been  submitted  to  the 

i'ury,  with  an  instruction  that  th«e  conld  not 
le  Dunitive  damages,  but  only  compeosatoiy 
damages. 

2.  A  verdict  for  $500  was  ezcessira. 

Appeal  from  circuit  conrt  Warr^i  coun- 
ty; J.  D.  Gilland,  Judge. 

Action  by  Irene  Pumdl  against  the 
Alabama  &  Vicksburg  Railway  Company 
for  failure  to  carry  plaintiff  on  her  jonmey. 
Judgment  tor  plaintiff.  Defendant  appeals. 
Reversed. 

In  November,  1890,  the  appellee  pur- 
chased from  appellant  at  Vldcsburg,  a 
ticket  over  Its  road  and  the  Alabama  Great 
Southern  Railroad  to  Tuscaloosa.  She  bad 
with  her  a  child  15  months  old.  She  got  on 
the  train,  and,  after  it  had  proceeded  a  short 
distance,  she  was  informed  that  there  had 
been  a  wre<^  on  the  track  near  Smith's 
Station,  and  that,  in  consequence,  she  could 
hardly  make  connection  at  Meridian.  She 
was  Informed  that  she  would  have  to  make 
a  transfer  at  the  wreck  to  the  train  from 
the  east  that  would  there  meet  the  east- 
bound  train,  and  be  turned  back.  The  day 
was  fiiir,  though  a  little  chilly.  She  occu- 
pied a  seat  in  the  sleeping  coach.  The 
train  stopped  at  Smith's  Station,  and,  on 
inquiry,  she  learned  that  the  wreck  caused 
the  delay.  In  a  short  time  the  conductor 
came  to  her,  and  told  her  she  would  have 
to  get  off  to  make  the  transfer.  A  Mr. 
Stevenson,  who  was  the  claim  agent  of  ap- 
pellant who  was  sitting  with  Mrs.  Pum^, 
asked  the  conductor  if  the  train  had  come, 
and,  receiving  a  negative  reply,  advised  Mrs. 
Pumell  not  to  get  off,  and  requested  the 
condnctor  to  notify  them  when  the  train 
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arrived.  No  promise  was  made.  In  about 
15  minutes  the  conductor  returned,  and  re- 
quested appellee  to  get  off,  and  make  the 
transfer,  saying  It  was  the  orders.  Steven- 
Kna  advised  appellee  to  keep  her  seat,  and 
he  would  see  her  transfwred.  She  k^t 
her  seat,  and  about  a  half  an  hour  after- 
wards tbe  porter  came  to  the  door,  and 
notifled  her  that  the  train  into  which  she 
had  to  transfer  had  arrived.  She  left  tbe 
coach  at  <mce,  and  proceeded  with  Mr. 
Stevenson  to  make  ttie  transfer,  but,  when 
she  bad  gone  beyond  tbe  wreck,  the  train 
had  pulled  out  All  the  otber  passengers, 
about  25  in  number,  were  properly  trans- 
ferred. Missing  the  connection,  she  roi 
turned  to  Ylclcsburg,  wltiiout  charge,  and 
her  ticket  was  taken  up  by  the  company, 
and  her  money  returned  to  her.  Mrs.  Pur- 
ndl  brought  this  suit  against  tbe  railroad 
to  recover  $3,000  damages  for  its  alleged 
negligence  and  willful  failure  to  canry  her 
on  her  Journey,  whereby  she  suffered  great  i 
inconvenience,  bodily  suffering,  etc.  TSie  j 
court  Instructed  for  the  plaintiff  that  tbe  j 
railroad  company  was  liable  for  punitive 
damages  if  it  failed  to  do  its  duty,  and 
that  tliis  failure  arose  from  a  willful  and 
reckless  disregard  of  defendant's  duty.  The 
coart  refused  a  peremptory  instruction  to 
find  for  the  defendant.  "Hiere  were  a  ver- 
dict and  Judgment  for  plaintiff  for  $500, 
and  costs,  from  which  defendant  appealed. 

Bircbett  &  Sbelton  and  Nugent  &  McWil- 
Ue,  for  appelant.  M.  MarsbaU,  for  appel- 
lee. 

OAMPBBLIi,  O.  J.  We  disapprove  tbls 
verdict.  The  stmi  given  by  it  Is  greatly 
disproportioned  to  tbe  injury  suffered  and 
the  wrong  done,  if  any.  It  is  manifest  tliat 
the  failure  of  the  plaintiff  to  go  on  her 
Journey  resulted  from  her  acceptance  of  the 
suggestion  of  Mr.  Stevenson  and  bis  prom- 
ised assistance,  Instead  of  the  conductor's, 
and,  if  she  is  entitled  to  recover  anything. 
It  is  a  sum  far  below  that  for  which  the 
verdict  was  rend^ed. 

The  court  rightly  refused  to  Instruct  tbe 
Jury  to  find  for  tbe  defendant,  but  should 
have  restricted  It  to  compensatory  dam- 
ages, if  it  found  for  the  plaintiff  at  all.  Rail- 
road Co.  V.  Scurr,  50  Miss.  456.  The  second 
Instruction  for  the  plaintiff  should  not  have 
been  glv^i,  for  the  facts  exclude  all  thought 
of  punishing  the  defendant,  which,  under 
the  most  unfavorable  view  of  the  affair 
which  can  be  taken,  simply  failed  to  do 
all  that  might  have  been  done  to  insure  tbe 
plaintiff's  continuance  of  her  Journey.  It 
was  for  tbe  Jury  to  say  if  it  failed  of  duty 
to  her,  under  all  the  circumstances.  The 
instructions  asked  by  tbe  defendant  and 
refused  narrowed  the  inquiry  by  tbe  Jury 
too  much,  and  were  properly  refused. 

Beveised  and  remanded. 


08   Ala.    aOO) 

ENSLBN  et  al.  v.  WHiSBLBR. 

(Supreme  Court  of  Alabama.    July  27,  1893.) 

Judgment  against  Decedekt  —  Lien — Statttteb 

—  Action  to  Enfokcb  —  Equitable  Jubisdio 

TiON— Pahties. 

1.  Code  1886,  !  2280,  provides  that  when  a 
jndKinent  has  been  rendered  againBt  a  decedent 
before  his  death  no  execution  can  issue  thereon 
against  his  personal  representative,  except  in 
the  case  provided  in  section  2897,  and  that  the 
judgment  can  be  revived  only  by  suit  on  the 
Judgment  Section  2887  provides  that  a  writ  of 
fien  facias,  issued  and  received  by  the  sheriff 
during  defendant's  life,  may  be  levied  after  his 
death,  or  an  alias  may  be  issued  and  levied,  if 
there  has  not  been  the  lapse  of  an  entire 
term,  so  as  to  destroy  the  original  lien.  Sec- 
tion 2894  provides  that  such  writ  is  a  lien  only 
from  the  time  it  is  received  by  such  officer,  and 
continues  as  long  as  the  writ  is  regularly  is- 
sued and  delivered  to  him  without  the  lapse 
of  an  entire  term.  Act  B'eb.  28,  l»t7,  (Code, 
p.  635,)  §  1,  provides  that  a  certified  abstiact  of 
any  judgment  rendered  by  a  court  of  record 
may  be  filed  in  the  office  of  the  probate  judge 
and  registered,  and  that  a  judgment  so  filed 
sliali  be  a  lien  on  the  property  of  the  de- 
fendant in  such  county,  which  is  subject  to 
execution,  and  such  lien  shall  continue  for  10 
years  from  registration,  which  is  notice  to  all 
of  such  lien.  Held,  that  the  latter  act  waa  not 
in  conflict  with  the  former  statutes,  but  pro- 
vided merely  an  additional  lien,  and  both  stat- 
utes are  in  force. 

2.  Where  a  judgment  which  was  rendered 
against  a  decedent  before  his  death  is  registered 
in  the  office  of  the  prol>ate  judge,  as  required 
by  Act  Feb.  28,  1887,  the  lien  is  not  destroyed 
by  the  death  of  the  judgment  debtor,  and  his 
lands  descend  to  his  heirs  incumbered  with 
such  lien,  though  no  execution  was  issued  there- 
on for  more  than  an  entire  term  before  such 
debtor's  death,  and  none  was  in  the  hands  of 
tbe  sheriff  at  that  time. 

3.  In  the  absence  of  any  statutory  provi- 
sion for  the  enforcement  of  such  lien,  a  court  of 
equity  will  take  jurisdiction,  and  enforce  it  by 
virtue  of  its  general  jurisdiction  over  liens  and 
trusts 

4.  Act  Feb.  28,  1887,  creating  such  lien,  ap- 
plies to  all  judgments  in  force  at  the  time  of 
its  adoption,  as  well  as  to  those  subsequently 
rendered. 

5.  Act  Feb.  6,  1891,  (Acts  1890-91,  p.  375.) 
provides  that  on  any  judgment  or  decree  which 
has  been  or  may  hereafter  be  legally  regis- 
tered execution  may  be  issued  at  any  time  with- 
in 10  years  from  the  date  of  the  judgment, 
whether  execution  has  been  previously  issued 
thereon  or  not,  "provided  that  the  registration 
must  have  been  made  within  a  year  from  the 
time  the  judgment  or  decree  was  rendered." 
Neither  Act  Feb.  28,  1887,  nor  the  act  amenda- 
tory thereof,  (Acta  1888-59,  p.  60,)  specified 
any  time  within  which  judgments  should  be 
filed  and  registered.  Hda,  that  the  act  of  1891 
was  not  intended  to  declare  that,  unless  tlie 
judgment  was  registered  within  a  year  after  its 
rendition,  it  should  not  be  a  lien,  but  to  de- 
clare an  additional  remedy  and  benefit  as  to 
judgments  registered  within  a  year. 

6.  The  administrator  and  heirs  of  a  de- 
ceased judgment  debtor  are  proper  parties  de- 
fendant to  an  action  in  equity  to  enforce  the 
lien  of  a  registered  judgment  created  by  Act 
Feb.  28,  1^7. 

Appeal  from  city  court  of  Birmingham; 
EL  A.  Sharpe,  Judge. 

Action  by  Adelaide  B.  Wheeler,  adminis- 
tratrix of  the  estate  of  Henry  L.  Wheeler, 
deceased,  against  Eugene  F.  Busleo,  admin- 
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Istrator  of  the  estate  of  James  Kendall,  de- 
ceased, and  others,  heirs  of  Kendall,  to 
enforce  the  Uen  of  a  judgment  In  favor  of 
Henry  L.  Wheeler  and  against  Kendall  on 
certain  land  of  which  Kendall  died  seised. 
From  a  judgment  for  plaintlfl,  defendants 
appeal.    Affirmed. 

The  defendants,  in  their  answer  to  the  bill, 
among  other  things,  averred  that  no  exe- 
cution had  Issued  on  the  Wheeler  judgment 
for  more  than  an  entire  term  before  the 
death  of  said  Kendall;  that  no  execution 
was  in  the  hands  of  the  sheriff  at  the  time 
of  the  death  of  said  Kendall;  and  prayed 
that  said  answer  be  taken  as  a  cross  bUl, 
and  that  the  court  would  order  that  said 
recorded  judgment  be  canceled  as  a  cloud 
upon  the  title  to  Qie  real  estate  of  which 
said  James  Kendall  died  seised.  The  court 
sustained  a  demurrer  by  plaintiff  to  the 
cross  bill,  and,  upon  the  cause  being  snlj- 
mltted  on  pleadings  and  proof,  decreed  that 
plaintiff  was  entitled  to  the  relief  prayed 
for,  and  so  ordered. 

Hountjoy  &  Tomllnson,  for  appellants. 
Webb  &  Tillman,  for  appellee. 

COLBMAN,  J.  Wheeler,  as  administra- 
trix, filed  this  bill  in  the  dty  court,  sitting  as 
a  court  of  equity,  to  enforce  a  judgment  lien 
upon  certain  lands  particularly  described 
In  the  bill,  which  belonged  to  the  judgment 
debtor  of  tespoudent's  intestate.  The  ma- 
terial facts  are  agreed  upon,  and  the  equll^ 
of  the  bill  and  complainant's  right  to  relief 
Involve  a  construction  of  the  act  of  the 
legislature  adopted  February  28,  1887,  to 
be  found  also  at  the  bottom  of  page  635 
of  the  Code.  We  believe  the  question  raised 
by  the  bill  is  before  this  court  for  the  first 
time.  The  complainant's  intestate  recovered 
a  judgment  in  a  court  of  law  on  the  25th 
day  of  October,  1884,  against  one  Kendall, 
the  respondent's  intestate,  which  judgment 
was  regularly  filed  and  registered,  during 
the  lifetime  of  said  Kendall,  In  the  office 
of  the  probate  judge,  in  accordance  with 
the  provisions  of  the  act  of  February  28, 
1887.  Said  Kendall  died  in  September,  1889, 
and  letters  of  administration  were  taken 
out  on  his  estate  in  January,  1890.  The 
judgment  was  filed  for  presentation  as  a 
claim  against  his  estate  in  August,  1890. 
Executions  had  issued  upon  said  judgment 
in  the  lifetime  of  Kendall,  but  they  had 
not  been  Issued  regularly,  and  kept  alive, 
and  at  the  time  of  the  death  of  Kendall 
there  were  no  executions  In  the  hands  of 
the  sheriff.  The  motion  to  dismiss  the  bill 
for  want  of  equity  and  the  demurrer  there- 
to raise  the  questions  to  be  decided. 

It  )s  contended  that  the  bill  is  without 
equity,— First,  because  the  lien  given  by  the 
statute  Is  not  one  of  equitable  jurisdiction; 
second,  that  by  the  death  of  Kendall,  the 
judgment  debtor,  the  judgment  was  abated, 
and  the  lien  destroyed;  and,  third,  that  if 


respondent  is  mistaken  In  these  propositions, 
then  complainant  has  a  plain  and  adequate 
remedy  at  law.  The  act  reads  as  follows: 
"Section  1.  Be  It  enacted  by  the  general  as- 
sembly of  Alabama,,  that  the  plaintiff  or 
owner  of  any  judgment  or.  decree  rendered 
by  any  court  of  record  for  the  payment  of 
money  may  file  in  the  office  of  the  judge 
of  probate  of  any  county  in  this  state  a 
certificate  of  the  clerk  or  register  of  the 
court  by  which  such  judgment  or  decree 
was  rendered,  showing  the  court  which  ren- 
dered the  same,  the  amount  and  date  there- 
of, and  the  amount  of  costs,  the  names  of 
the  parties,  and  the  name  of  the  plaintilTB 
attorney,  which  certificate  shall  be  regis- 
tered by  the  judge  of  probate  of  such  coun- 
ty, in  a  book  to  be  kept  by  him  for  that 
purpose,  which  register  shall  also  show  the 
date  of  filing,  and  the  name  of  the  owner 
of  such  judgment  or  decree;  and  every 
judgment  or  decree  so  filed  and  registered 
shall  be  a  lien  upon  all  the  property  of 
the  defendant  In  such  county  which  is  sub- 
ject to  levy  and  sale  under  execution,  and 
such  Uen  shall  continue  for  ten  years  from 
the  date  of  such  registration.  The  registra- 
tion of  such  judgment  or  decree  shall  be 
notice  to  all  persons  of  the  existence  of  such 
Uen."  "Sec.  3.  Be  It  further  enacted,  that  the 
laws  relating  to  the  entry  of  credits  and  sat- 
isfaction of  mortgages  shaU  apply  to  the  entry 
of  credits  and  satisfaction  of  the  liens  created 
by  this  act"  Unmistakably,  the  purpose  and 
effect  of  the  act  is  to  declare  "that  every  judg- 
ment and  decree  so  filed  and  registered 
shaU  be  a  Uen  upon  all  the  property  of  the 
defendant  In  such  county  which  is  subject 
to  levy  and  sale  under  execution,  and  such 
Uen  ShaU  continue  for  ten  years  from  the 
date  of  such  registration,"  and  the  "regis- 
tration is  notice  to  all  persons  of  the  ex- 
istence of  such  Uen."  Neither  the  original 
act  nor  the  one  amending  It  (Acts  188S- 
89,  p.  60)  provide  a  remedy  for  the  enforce- 
ment of  the  Uen.  Section  2280  of  the  Code  of 
1886  reads  as  foUows:  "When  a  judgment 
has  been  rendered  against  a  decedent  be- 
fore his  death,  no  execution  can  issue  there- 
on against  his  personal  representative,  ex- 
cept in  the  case  provided  for  in  section 
2897,  (3213;)  nor  can  the  judgment  be  re- 
vived against  him  except  by  suit  on  the 
judgment"  Section  2897  reads  as>  foUows: 
"A  writ  of  fieri  facias,  Issued  and  received 
by  the  sheriff  during  the  life  of  the  defend- 
ant, may  be  levied  after  his  death,  or  an 
alias  Issued  and  levied,  If  there  has  not 
been  the  lapse  of  an  entire  term,  so  as  to 
destroy  the  Uen  originally  created."  Secttoo 
2894  Is  in  the  foUowlng  language:  "A  writ 
of  fle^  facias  Is  a  Uen,  only  within  the 
county  in  which  It  is  received  by  the  offi- 
cer authorized  to  execute  It,  on  the  lands 
and  personal  property  of  the  defendant  sub- 
ject to  levy  and  sale,  from  the  time  only 
that  the  writ  Is  received  by  such  officer; 
which  Uen  continues  as  long  as   the   writ 
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Is  regularly  issued  and  d^vered  to  sach 
officer,  wlthoQt  the  lapse  ot  an  entire  ivm." 
It  la  under  tbese  secuons  of  the  Code,  and 
the  dedalona  of  this  court  rendered  upon 
the  law  as  it  was  prior  to  the  adoption  of 
the  Code  of  1852,  that  respondents  contend 
that  there  is  no  equity  In  the  biU.  These 
sections  of  the  Code  of  1886  were  in  force, 
and  had  been  for  many  years,  prior  to  the 
adoption  of  the  act  of  February  28,  1887,  and 
neither'  of  these  several  sections  of  the  Code 
are  referred  to  in  the  act  of  1887.  Unless 
the  later  act  is  in  conflict,  these  several  sec- 
tions of  the  Code  contbrae  in  force. 

Section  2280  of  the  Code,  supra,  has  been 
construed  by  this  court,  and  it  Is  held  that, 
where  a  Judgment  has  been  recovered  against 
a  debtor  in  his  lifetime,  after  his  death  the 
judgment  Is  a  mere  cause  of  action  against 
his  personal  representative,  Incapable  of  re- 
vivor otherwise  than  by  suit  at  law  in  the 
ordinary  manner.  May  v.  Parham,  68  Ala. 
253;  Brown  v.  Newman,  66  Ala.  275;  Powe 
V.  McLeed,  76  Ala.  418.  No  execution  can  bo 
levied  after  the  death  of  the  judgment  debt- 
or, except  in  the  case  provided  for  in  sec- 
tion 2897,  and  that  exception  does  not  arise 
in  the  present  case.  After  death,  the  lien 
of  an  execution  provided  In  section  2894, 
supra,  was  Incapable  of  enforcement  in  any 
court  except  ia  the  case  provided  la  section 
2897,  and  in  the  manner  therein  provided. 
The  lien  of  an  execution,  however.  Is  not  the 
lien  given  by  the  act  of  the  legislature  imder 
consideration.  Both  liens  may  exist  without 
interference  the  one  with  the  other.  Chem- 
ical Works  v.  Moses,  89  Ala.  538,  7  South. 
Rep.  637.  It  is  contended  that  tn  this  state, 
at  a  former  period,  judgments  were  liens 
from  the  date  of  their  rendition,  and  such 
liens  were  Incapable  of  enforcement  after 
the  death  of  the  judgment  debtor.  Prior  to 
the  adoption  of  the  Code  of  1852  it  was  held 
that  Judgments  and  decrees  of  courts  of 
record  created  Hens  upon  land  from  the  date 
of  their  rendition,  and  It  was  also  held  that 
such  Judgment  liens  could  not  be  enforced 
after  the  death  of  the  judgment  debtor. 
Abercrombie  v.  Hall,  6  Ala.  658;  Lucas  v. 
Price,  4  Ala.  679.  See  Mansony  v.  Bank,  Id. 
735,  749,  where  the  authorities  are  collected. 
From  an  examination  of  the  authorities  and 
the  several  statutes  upon  which  they  were 
based,  it  will  be  seen  that  there  was  no  stat- 
ute dedartng  In  express  words  that  judg- 
ments were  liens  from  the  date  of  rendition. 
^  the  act  of  1807  (Qay's  Dig.  p.  199)  the 
plaintiff  enforced  his  judgment  against  the 
lands  of  a  resident  debtor  by  the  writ  of 
elegit,  and  by  act  of  1812  (Clay's  Dig.  p.  205) 
lands  were  made  subject  to  the  payment  of 
judgments  and  decrees  of  courts  of  record  by 
writ  of  execution.  It  was  by  construction 
of  Uie  remedy  given  by  the  writ  of  elegit 
In  the  one  case,  and  fieri  facias  In  the  other, 
that  It  was  held  that  Judgments  were  liens 
from  the  date  of  their  rendition.  Upon  the 
death   of   the   debtor  the  lands   descended 


I  to  his  heirs.  The  property  vested  In  them. 
The  heirs  were  not  parties  to  the  suit  in 
which  judgment  was  rendered  against  their 
ancestor.  They  were  not  bound  by  It  Hav- 
ing never  bad  their  day  In  court,  neither  the 
writ  of  elegit  nor  fieri  facias  could  be  exe- 
cuted against  their  property.  The  lien  of  the 
judgment  was  that  given  to  it  by  construc- 
tion, and  grew  out  of  the  remedy  by  the 
writ  of  elegit  or  fieri  faclaa  The  remedy 
having  been  destroyed  by  the  death  of  the 
judgment  debtor,  the  lien  Itself  was  de- 
stroyed. Burk  V.  Jones,  18  Ala.  167;  For- 
rest V.  Camp,  16  Ala.  642;  Hendon  ▼.  White, 
52  Ala.  597;  Ray  v.  Thompson,  43  Ala.  434; 
Fry  T.  Bank,  16  Ala.  282.  And  these  prin- 
ciples apply  to  liens  created  by  the  levy  of 
an  attachment,  unless  otherwise  provided. 
PhlUlps  V.  Ash's  Heirs,  63  Ala.  414.  By  the 
act  of  1828  (Clay's  Dig.  p.  197)  It  was  enact- 
ed that  Judgment  creditors  might  subject 
the  lands  of  a  decedent  to  the  satlsfactlMi  of 
their  judgments,  under  certain  conditions,  by 
suing  out  scire  facias  against  the  executor 
and  helr^  but  this  remedy  is  not  now  In 
force. 

It  Is  very  dear  that  the  authorities  and 
principles  of  law  to  which  we  have  adverted 
and  cited  have  no  application  to  a  lien  cre- 
ated by  the  statute.  Independent  of  the  rem- 
edy to  enforce  the  collection  of  a  Judgment, 
and  our  conclusion  is  that  the  lien  is  not 
destroyed  by  the  death  of  the  Judgment  debt- 
or, and  that  the  lands  descend  to  the  heirs 
Incumbered  with  the  lien  acquired  by  filing 
and  registering  the  judgment  as  provided  by 
the  statute  of  1887.  Courts  of  law  have  no 
original  jurisdiction  to  enforce  liens,  and.  In 
the  absence  of  statutory  provisions  confer- 
ring the  remedy  upon  a  court  of  law  to  en- 
force a  lien  created  by  the  statute,— and  no 
other  mode  Is  provided  by  statute,— a  court 
of  equity,  by  virtue  of  Its  general  jurisdiction 
over  Hens  and  trusts,  will  take  jurisdiction, 
and  enforce  the  Hen.  Montandon  v.  Deas,  14 
Ala.  33;  Wlmberly  v.  Mayberty,  94  Ala.  240, 
10  South.  Rep.  157;  Westmoreland  v.  Fos- 
ter, 60  Ala.  448;  Bingham  v.  Vandegrlft, 
93  Ala.  283,  0  South.  Rep.  280.  The  statute 
of  February,  1887,  is  wholly  remedial,  and 
should  be  liberally  construed.  We  hold  that 
it  applies  to  all  judgments  in  force  at  the 
time  of  its  adoption,  as  well  as  to  those  sub- 
sequently recovered.  Dally  v.  Burke,  28  Ala. 
328;  Curry  v.  Landers,  35  Ala.  280;  Ex  parte 
Pollard,  and  Ex  parte  Woods,  40  Ala.  77; 
Ex  parte  Buckley,  53  Ala.  42;  Eskrldge  v. 
Dltmars,  51  Ala.  245.  By  act  approved  Feb- 
ruary 6,  1891,  (Acts  1890-91,  p.  375,)  It  was 
further  enacted  "that  on  any  judgment  or 
decree  which  has  be^i  or  may  hereafter  be 
legally  registered  •  •  •  execution  may  be 
Issued  at  any  time  within  ten  years  from 
the  date  of  the  rendition  of  the  Judgment 
or  decree;  and  that,  whether  execution  has 
been  previously  Issued  or  not  on  such  judg- 
ment or  decree:  provided,  that  the  registration 
must  have  been  made  wlthtn  a  year  from  the 
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time  tlie  Judgment  or  decree  was  rendered." 
Neither  the  original  act  of  1887  (page  99) 
nor  the  amendatory  act  of  1888-89  (page  60) 
specified  any  time  within  which  judgments 
and  decrees  should  be  filed  and  registered, 
but  declared  that  "every  Judgment  and  de- 
cree so  filed  and  registered  shall  be  a  lien 
on  the  property  of  the  defendant,  •  •  • 
and  such  lien  shall  continue  for  ten  years 
from  the  date  of  such  registration."  We  do 
not  construe  the  last  amendment  as  In  any 
manner  declaring  that,  unless  the  Judgment 
or  decree  was  registered  within  a  year  from 
fhe  date  of  its  rendition,  it  should  not  be  a 
Uen.  Our  constmctlon  is  that  the  last  amend- 
ment was  intraided  to  declare  an  addition- 
al benefit  and  remedy  on  Judgments  and  de- 
crees ^ed  and  registered,  provided  they  were 
thus  registered  within  a  year  from  the  date 
of  rendition.  Until  the  adoption  of  the  last 
amendatory  act  (1890-91,  supra)  It  was  nec- 
essary that  the  writ  of  fieri  facias  be  Issued 
wlthhi  a  year  from  the  date  of  the  rendition 
of  the  Judgment,  (Code,  §  2882,)  and  this  section 
of  the  C!ode  applied  to  judgments  which  were 
filed  and  registered  equally  as  to  Judgments 
not  filed  and  registered.  By  virtue  of  the 
amendment,  execution  may  issue  at  any  time 
within  10  years,  whether  previously  issued  or 
not,  provided  the  Judgment  was  registered 
within  a  year  from  its  rendition.  This  amend- 
ment was  not  intended  to  furnish  a  statuto- 
ry remedy  for  the  enforcement  of  the  statu- 
tory lien  created  by  the  act;  neither  does  It 
destroy  the  Uen  of  Judgments  because  not 
registered  within  a  year,  and  which  liens 
may  be  enforced  in  a  court  of  equity.  Not- 
wiUistanding  the  broad  language  of  the  stat- 
ute that  execution  may  issue  at  any  time 
within  10  years,  the  issue  of  the  execution 
must  be  within  the  lifetime  of  the  Judgment 
debtor,  unless  it  Is  within  the  exception  pro- 
vided In  section  2897.  Section  2280  of  the 
Code,  supra,  is  not  repealed  or  modified  by 
the  act  of  1890-41.  Both  statutes  continue 
In  force,  and  have  their  fields  of  operation, 
and  lite  lien  of  execution  as  provided  in  sec- 
tion 2894  of  the  Code,  supra,  remains  unaf- 
fected. Lands  descend  to  and  vest  in  the 
belts  upon  the  death  of  lite  ancestor.  The 
statute  (1890-91)  makes  no  provision  for  mak- 
ing the  executor  or  heirs  parties.  They  are 
entitled  to  their  day  in  court  The  Judg- 
ment, after  the  death  of  the  Judgment  debt- 
or, Is  a  cause  of  action;  and  by  virtue  of 
the  act  of  1887  It  is  a  cause  of  action  secured 
by  a  lien  upon  the  property  of  the  Judgment 
debtor.  As  to  realty,  upon  his  death,  the 
legal  title  vests  In  the  heir,  and  as  to  per- 
sonalty in  the  administrator.  As  in  cases 
brought  to  enforce  a  vendor's  lien,  after  the 
death  of  the  vendee,  the  administrator  is  in- 
terested in  the  payment  of  the  debts  of  the 
decedent,  and  is  a  proper  party  to  sncb  a  bill, 
and,  the  legal  title  being  In  the  heirs,  is  a 
necessary  party,  so  in  a  bill  filed  to  enforce  a 
Judgment  lien  the  administrator  and  heirs 
of  tlie  deceased  debtor  are  proper  parties 


defendant  It  follows  from  these  conclu- 
sions that  the  city  court  did  not  err  in  any 
of  its  rulings  on  the  motion  to  dismiss  the 
bill,  or  on  demurrer  to  the  original  or  cross 
bill,  nor  In  the  final  decree  granting  reUeC 
Affirmed* 


(t8  Ala.   151) 
BARRON  V.  ROBINSON  et  aL 
(Supreme  Court  of  Alabama.    June  20,  1893.) 

NBW  TbIAL— SDKPBI8il~DlI.IQBN0B. 

A  new  trial  on  the  ground  of  surprise 
in -that  defendant  supposed  that  the  action  iiad 
been  settled  with  the  exception  of  costs  by  a 
note  which  he  had  given,  will  not  be  granted, 
where  the  papers  on  the  application  show  that 
he  did  not  make  known  to  his  attorney  his 
grounds  of  defense,  and  did  not  move  for  con- 
tinuance, but  announced  ready,  and  went  to 
trial. 

Appeal  from  drcult  court.  Pike  county; 
John  P.  Hubbard,  Judge. 

Action  by  J.  R.  Robinson  and  otben 
against  J.  R.  Barron.  Judgment  for  plain- 
tiffs. A  petition  for  new  trial  was  denied, 
and  defendant  appeals.    Affirmed. 

The  petitioner,  appellant  here,  presented 
his  petition  to  the  Honorable  John  P.  Hub- 
bard, Judge  of  the  second  Judicial  circuit, 
within  four  months  after  a  Judgment  for 
$1,000  had  been  recovered  against  him  In 
the  Pike  county  circuit  court  at  tie  suit  of 
J.  R.  Robinson  and  others,  praying  for  a 
rehearing,  under  section  2872,  Code.  The 
grounds  for  this  application  as  disclosed  are 
that  on  the  trial  of  the  cause  In  which  said 
Judgment  was  rendered  against  him  the  de- 
fendant was  prevented  from  making  his  de- 
fense in  this:  that  the  plaintiffs  In  that  Judg- 
ment had  another  suit  against  defendant, 
which  stood  for  trial  at  the  same  time  as 
the  one  in  which  Judgment  was  rendered; 
that  about  three  months  before  the  rendi- 
tion of  said  Judgment  defendant  gave  plain- 
tiffs' attorney  his  note  for  $30,  which  was 
taken  in  fuU  settlement  for  the  damages 
in  both  of  said  suits,  and  defendant  belleyed 
no  question  remained  in  the  case  but  one  of 
costs;  that  it  was  agreed,  and  It  was  bis 
understanding  and  belief,  that  both  salts 
were  settled  by  the  note,  and  In  consequence 
he  had  no  witnesses  summoned  for  bis  de- 
fense in  either  case,  and  he  did  not  Inform 
his  attorney,  before  the  trial,  what  his  de- 
fense was,  and  when  the  case  was  called 
and  on  trial  he  was  surprised  when  the  plain- 
tiffs' attorney  swore  that  said  note  was  not 
taken  In  payment  of  both  suits;  that  be  did 
not  know,  and  was  not  Informed,  that  he 
would  have  to  meet  that  issue,  until  he  had 
answered  ready  for  trial,  and  plaintifCs'  at> 
tomey  testified  it  was  not  the  agreement 
that  said  note  was  glvoi  in  compromise  of 
both  suits.  Defendant  testified  against  tlie 
plaintiffs'  attorney  on  the  trial,  and  swwre 
that  said  note  was  given  in  settlement  and 
compromise  of  both  of  said  suits.  The  peti- 
tioner sets  up  at  least  two  defenses,  one  at 
which  was  that  said  suit  was  for  cutting 
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trees  oo  plalntlffb'  land,  and  that  they  were 
not  cut  down  by  defendant,  or  by  his  direc- 
tion, bnt  were  cut  by  another  person,  against 
hla  consent,  and  contrary  to  his  directions, 
and  that  he  had  two  witnesses,  whose  names 
he  gave,  who  could  corroborate  him  in  that 
statement.  The  plaintiffs  in  the  ]adgm«it 
demurred  to  the  petition  for  insufficiency  on 
many  grounds,  which  demurrer  was  sus- 
tained, and  defendant  amended  his  petitioii. 
The  plaintiffs  then  presented  their  answer 
to  it  The  answer  stated  that  one  of  said 
suits  was  for  the  rent  of  land  for  the  year 
1890,  and  the  other  was  for  the  statutory 
penalty  of  cutting  trees  off  of  plaintiffs' 
lands.  That  during  the  pendency  of  said 
salts  defendant  represented  to  J.  D.  Gardner, 
one  of  plaintiffs'  attorneys,  tiiat  he  had  paid 
to  another  of  plaintiffs'  attorneys,  Mr.  Wiley, 
$25  on  the  rent,  and  requested  said  Gardner 
to  allow  the  balance  of  the  rent— $30— to  be 
paid  In  three  monthly  installments  of  $10 
eatdi,  and  to  tills  request  said  Gardner  ac- 
ceded, and  took  from  defendant  a  note  in 
writing,  the  original  of  which  was  attached 
to  the  answer,  and  which  reads:  "For  rait 
of  their  place  last  year  I  hereby  agree  to 
pay  Robinson,  Taylor  &  Co.,  or  bearer, 
thirty  dollars,  la  monthly  installments  of  ten 
dollars  each,  commendng  from  the  15th  of 
the  month,  and  I  waive  aU  exemptions  in 
favor  of  the  payment  of  this  debt"  That  at 
the  time  said  instrument  was  executed  noth- 
ing was  said  about  the  settiement  of  the  suit 
for  cutting  the  trees,  and  the  note  was  only 
given  to  settle  what  defendant  said  was  a 
balance  due  on  the  rent  of  plaintiffs'  lands 
for  the  preceding  year.  That  when  said  suit 
for  cutting  the  trees  was  called  the  defend- 
ant went  to  trial  on  the  plea  of  not  guilty, 
and  made  defense  that  he  had  made  an  ex- 
ecutory contract  for  the  purchase  of  the 
land,  and  did  not  set  up  that  he  had  made 
settlement  for  the  damages.  That  be  did 
set  up  in  the  suit  for  rent  That  he  had 
paid  the  full  amount  agreed  to  be  paid  in 
money  and  in  a  note  for  $30,  which  was  sub-  { 
mltted  to  a  Jury,  and  found  against  defend- 
ant Defendant  in  Us  amended  petition  re- 
iterates much  of  what  he  had  stated  in  his 
original  petition;  states  tliat  he  and  Gardner 
swore  adversely  to  each  other  touclilng  tne 
settlement  of  said  suit;  that  defendant  did 
not  make  known  to  tiie  court,  after  said 
Gardner  testified,  that  he  was  surprised  by 
his  testlm<wy,  nor  did  he  make  known  to 
his  attorney  that  he  had  other  evidence  that 
he  could  produce,  because  he  was  ignorant 
of  bis  rights,  and  believed  that  as  he  had 
announced  ready,  be  could  not  afterwards 
make  a  motion  to  continue  the  cause;  that 
on  the  trial  he  testified  to  said  agreement 
as  alleged  in  bis  petition,  but  being  sur- 
prised as  be  was,  and  confused,  he  could 
not  make  his  testimony  as  full  and  clear  as 
be  might  have  done  If  he  had  had  more 
time  for  refiection.  The  Judge  refused  to 
grant  tbe  prayer  of  the  petition.    There  is 


set  forth  in  the  transcript  what  purports  to 
be  a  minute  entry  reciting  the  action  of  the 
Judge,  as  if  dcme  by  the  court,  but  that  is  a 
clerical  error.  The  petition  never  found  its 
way  into  the  court,  and  was  acted  on  by  the 
Judge. 

M.  N.  Oarllale,  for  appellant  Gardner  & 
Wiley,  for  apimllees. 

HARALSON,  J.  Our  rulings  Iiave  been 
uniform  and  consisrtent  to  the  effect  tliat, 
"although  the  petition  may  show  that  the 
defendant  was  prevented  from  making  bis 
defense  by  surprise,  accident,  mistake,  or 
fraud,  yet.  If  It  shows  nothing  more,  and 
falls  to  show  that  he  was  prevented  with- 
out fault  on  his  part,  it  discloses  no  right  to 
obtain  a  rehearing  under  the  Code,  or  imder 
any  other  law."  Bx  parte  Wallace,  60  Ala. 
267.  A  concurrence  of  injustice  committed 
and  freedom  from  fault  on  the  part  of  de- 
fendant is  indispensable  to  relief.  Waldrom 
V.  Waldrom,  76  Ala.  289.  "In  such  a  proceed- 
ing the  law  is  strict  in  requiring  not  only  a 
clear  statement  of  a  meritorious  defense, 
but  also  allegation  of  the  fatjts  and  drcnm- 
stances  which  are  relied  on  to  show  that  the 
party  complaining  acted  with  due  diligence, 
and  is  (diargeable  witb  no  fault  or  neglect 
in  not  having  had  the  matter  of  his  defense 
completely  presented  at  the  trial."  Ex  parte 
Wallace,  supra;  Martin  v.  Hudson,  62  Ala. 
279.  Our  books  abound  with  cases  of  ap- 
parent liardship  with  which  the  court  has  re- 
fused to  Interfere  because  the  parties  com- 
plaining had  not  brought  themselves  strictiy 
witiiln  the  rules  above  announced.  8  Brick. 
Dig.  677;  2  Brick.  Dig.  280,  281.  The  f^cts 
averred  in  the  petition  and  answer  are  suffi- 
cient to  show  that  the  defendant  was  not 
dUigoit  in  preparing  his  case  for  trial.  He 
did  not  even  inform  his  attorney  before  or 
at  the  time  of  entering  on  the  trial  of  the 
defensiye  matters  he  now  brings  forward. 
He  did  not  apply  for  a  continuance,  but  an- 
nounced ready,  and  went  to  trial.  It  does 
not  appear  be  made  a  motion  for  s  new 
trial  at  the  term  of  the  court  at  which 
Judgment  was  obrtalned  against  liim.  He 
does  not  make  known  any  newly-discovered 
evidence,  or  other  d^enslve  matter,  not 
Imown  to  him  on  the  trial.  The  note  he 
says  he  gave  in  compromise  of  both  suits 
against  him  is  attached  to  plaintiffs'  answer 
to  the  petition,  and  shows  tliat  defendant 
was  mistaken  in  saying  it  was  in  compromise 
of  the  suit  In  which  tills  Judgment  was  ob- 
tained. It  shows  on  its  face  It  was  for  an- 
other and  different  consideration,— that  of 
the  rent  of  lands  for  the  previous  year.  He 
now  says  he  was  surprised,  confused,  and 
Ignorant  of  the  proper  course  to  pursue,  and 
that  he  did  not  make  Ills  testimony  as  full 
and  clear  as  be  might  have  done  if  he  had 
had  more  time  for  refiection.  Doubtiess 
every  litigant  who  loses  his  case  sees  where 
he  mls^t  have  done  better,  and  would  like 
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to  tr7  It  over  again.  Lord  Thurlow  once 
said,  "Questions  are  not  to  be  broogbt  before 
tbe  court  In  this  way,  merely  to  try  -wbicb 
way  the  stick  will  fall,"  and  take  tbe  chances 
for  another  hearing.  There  must  be  stabil- 
ity in  the  Judgments  of  courts.  If  misfor- 
tune has  overtaken  the  defendant,  he  makes 
no  case  for  relief.  The  circuit  Judge  com- 
mitted no  error  in  denying  Che  petition. 
Affirmed. 


(101  Ala.   2S») 

TURNER  COAL  CO.  v.  OLOVBR,  (two 
cases.    Nob.  296,  322.) 

(Sapreme  Court  of  Alabama.    April  26,  1883.) 

FliBADINO— DiHCBnEB  —  Pl.BA  — NbW  TRIAI/— AO 
TIOR  TO  RBCOVBR  PbHALTT  rOK  DB8TB0TIKO 
TlMBBB. 

On  the  Merits. 

1.  On  demurrer  the  court  cannot  consider 
any  objection  other  than  the  one  epccilied,  so 
th&t,  if  not  subject  to  tiie  objection,  the  demur- 
rer must  be  OTermled;  and  if  a  party  demurs 
for  a  wrong  reason  he  waives  ail  others,  how- 
ever insufficient  Uie  pleadings  may  be  in  other 
respects. 

2.  In  an  action  to  recover  the  statutory 
penal^r  for  cutting  timlier  on  plaintiff's  land, 
the  plea  alleged  that  defendant  entered  un- 
der a  conveyance  of  minerals  on  the  lands 
with  the  right  to  eutur  for  the  purpose  of  min- 
ing, and  of  ail  the  timber  necessary  for  the  de- 
velopment of  the  mines.  Held,  that  a  demurrer 
to  the  plea  on  the  ground  that  It  did  not  aver 
that  it  was  necessary  to  cut  the  timber  in  ques- 
tion for  the  development  of  tbe  mines,  and 
that  it  was  used  for  such  purpose,  was  prop- 
erJy  sustained. 

3.  Defendant,  in  its  plea,  set  up  title  to  the 
surface  of  the  land,  and  showed  specifically 
how  it  derived  such  title.  The  replication  de- 
nied that  defendant's  grantor  had  such  title  in 
the  land  and  trees  as  he  claimed,  which  at  the 
time  of  the  alleged  sale  he  could  convey  to  de- 
fendant, and  averred  that  plaintiff  was  the  own- 
er by  conveyances  previous  to  the  one  under 
which  defendant  claimed.  BM  that,  though 
the  replication  was,  perhaps,  necessary,  it 
was  not  subject  to  a  demurrer  interposed  on 
the  ground  that  it  traversed  the  color  of  title 
given  to  plaintiff  by  defendant,  that  it  brought 
plaintiff's  title  into  question,  and  that  the  repli- 
cation was  inconsistent  with  the  declaration 
In  that  it  claimed  the  surface  only,  whereas 
the  declaration  claimed  the  land  in  fee  simple, 
and  that  it  claims  more  tlian  the  declaration. 

On  Application  for  New  Trial. 

An  application  for  new  trial,  on  -  the 
ground  that  at  the  time  of  cutting  the  trees  and 
of  the  trial  of  the  cause  plaintiffs  had  convey- 
ed the  lands  on  which  the  trees  were  situated  by 
a  mortgage,  is  properly  denied  when  the  peti- 
tion fails  to  show  that  defendant  was  prevented 
from  making  his  defense  by  surprise,  accident, 
mistake,  or  fraud;  and  even  if  defendant  had 
known  about  the  mortgage  it  could  not  have 
availed  him  as  a  defense,  for  the  mortgagor, 
whether  before  or  after  default,  is  regarded  a« 
the  owner  of  the  property  mortgaged  as  against 
ail  persons  except  the  mortgagee. 

Appeal  from  city  court  of  Birmingham; 
William  W.  Wllkerson,  Judge. 

Action  by  John  F.  Glover  against  the  Tur- 
ner Coal  Company  to.  recover  the  statutory 
penal^  for  cutting  down  trees.   Judgment 


was  entered  in  faror  of  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

As  originally  filed,  the  complaint  contained 
five  counts.  In  the  first  count  the  plaintiff 
claimed  of  the  defendant  (4,000  "for  will- 
fully and  knowingly,  and  wlthoat  tbe  coor 
sent  of  the  plaintifF,  and  In  violati<«  of  sec- 
tion 3296  of  the  Code  of  Alabama,  cutting 
down,  destroying,  and  taking  away  four  hun- 
dred pine,  oak,  poplar,  walnut,  and  hlckoty 
trees  and  sapllnga  In  the  months  of  June, 
July,  August,  September,  October,  November, 
and  December,  1881,"  from  certain  described 
property,  "which  said  lands  were  not  at  that 
time,  and  are  not  now,  the  property  of  the 
defendant,  but  were  and  are  the  property 
of  the  plalntier."  By  the  seccmd  count  the 
plalntlfl  claims  of  the  defendant  "the  fur- 
ther sum  of  $2,000  as  damages  for  wUlfully 
and  knowingly  and  without  plalndCTs  c<xi- 
sent,  and  In  vlcdatlon  of  sectlcm  3296  of  the 
Code  of  Alabama,  having  cut  down  and  de- 
stroyed 200  pine  trees,  which  were  on  the 
land  described  in  the  first  count,"  etc.  In 
the  third  count  the  plalntUf  claimed  of  tbe 
defendant,  under  slmUar  allegations,  the  like 
simi  of  $2,000  for  cutting  down  and  destroy- 
ing 200  oak  trees  and  saplings.  By  the  fourth 
count,  under  similar  aUegations,  the  def^id- 
ant  claimed  of  the  defendant  the  like  sum 
of  $2,000  as  damages  for  cutting  down  and 
destroying  200  pine  and  oak  trees  and  sap- 
lings. By  amendment  the  fifth  count  of 
the  original  complaint  was  stricken  out,  and 
the  sixth,  which  was  in  the  following  lan- 
guage, was  supplied  therefor:  "And  the 
plaintiff  claims  of  the  defmdant  the  furtho: 
sum  of  $2,000,  the  value  of  timber  cut  down, 
destroyed,  and  converted  by  the  defendant 
to  bis  own  use  from  the  lands  of  the  plaln- 
tifl  as  particularly  described  In  the  first  count 
of  the  complaint,  to  wit,  400  trees  and  sap- 
lings. In  the  months  of  April,  Kay,  June, 
July,  August,  September,  October,  November, 
and  December."  The  plaintiff  demurred  to 
the  complaint  as  amended  upon  the  grounds 
that  "there  Is  a  misjoinder  of  counts,  In  that 
the  1st,  2d,  Sd,  and  4tli  counts  are  In  debt 
and  the  6th  in  assumpsit"  This  demtirrer 
was  overruled  by  the  court,  and  the  d^end- 
ant  then  interposed  a  special  plea,  the  Bab- 
stance  of  which  Is  set  out  In  the  opinion. 
The  plaintiff  demurred  to  this  plea  upon  eev- 
eral  grounds.  The  sixth  and  seventh  groonds 
are  set  out  in  the  opinion.  Upon  the  court 
sustaining  the  demurrer  Interposed  by  the 
plalntlfF,  the  defendant  ammded  his  plea, 
and  thereupon  the  plaintiff  filed  bis  replica- 
tion to  said  plea,  which  is  copied  in  the  opin- 
ion. The  defendant  demurred  to  the  plain- 
tiff's replication  on  the  following  grounds: 
(1)  That  It  travenaes  the  color  of  title  given 
to  plaintiff  by  defendant,  which  is  not  trav- 
ersable; (2)  that  it  brings  plabnturs  titte 
Into  question,  whidi  is  not  allowable  in  this 
action;  and  (3)  tliat  said  replloation  is  ia- 
oonsistent  wittt  the  declaration,  in  that  It 
claims  the  surface  only,  whereas  the  deda' 
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ration  clatans  the  land  In  fee  simple,  and 
that  It  claims  more  land  than  the  declaration. 
The  court  overruled  this  demurrer  to  plaln- 
ttlTs  replication,  and  thereupon  the  defend- 
ant declined  to  take  Issue  upon  It,  or  In  any 
way  plead  to  said  declaration.  The  judgment 
ent7  then  recites  that  "therefore  it  Is  c<hi- 
ddered  and  adjudged  hy  the  court  that  the 
plaintiff  la  entitled  to  recover  of  the  defend- 
ant the  damages  in  this  behalf  sustained;  but 
the  amoimt  thereof  being  uncertain,  and  it 
appearing  to  the  court  that  in  this  cause  a 
jniy  having  been  waived,  as  by  the  statutes 
tn  snch  cases  made  and  provided,  now,  upon 
plaintiff's  motion,  the  court  proceeds  to  hear 
and  determine  this  cause  upon  the  proof  pro- 
duced by  the  plaintiff,  and  thereupon  it  is 
(xmaldered  and  adjudged  by  the  court  that 
the  amount  of  plaintiff's  damages  be,  and 
It  la  hereby,  assessed  at  the  sum  of  $2,000." 
Among  the  evidence  thai  introduced  there 
was  a  deed  from  C.  T.  liontilp  to  John  F. 
Glover  conveying  the  land  involved  in  Hie 
snlt  from  which  the  trees  were  cut,  and  there 
was  also  introduced  a  deed  from  John  F. 
Glover  to  M.  A.  Olover,  and  one  from  M.  A. 
Glover  to  John  F.  Olorer.  There  were  rul- 
ings at  the  court  upon  Ute  defendaht's  objec- 
tions to  the  introduction  of  these  deeds  In 
evidence,  and  also  to  tilie  Intzoduction  of 
other  evidence,  but  the  opinion  renders  it 
nnneoeesary  to  notice  them  In  detail. 

On  Petition  for  New  Trial. 

The  other  cause  (No.  822)  Is  an  appeal 
from  the  court  overruling  and  denying  a  peti- 
tion of  the  defendant  for  a  new  trial.  The 
ground  of  this  petition  was  that  at  the  time 
of  the  trial  of  the  cause,  and  at  the  time  of 
the  cutting  of  the  trees  involved  in  the  suit, 
John  F.  Glover  and  his  wife  had  conveyed 
the  lands  upon  which  were  situated  the 
trees  by  a  mortgage  to  one  W.  F.  Peterson, 
and  that,  therefore*  John  V.  Glover,  the 
plaintiff  tn  the  suit,  had  no  title  thereto. 
The  plaintiff  demurred  to  the  petition  on 
the  ground  that  it  did  not  aver  that  the  de- 
f^dant  was  prevented  from  making  his  de- 
ftese  at  the  trial  of  the  catise  by  surprise, 
accident,  mistake,  or  fraud,  and  did  not  set 
up  any  facts  or  fact  showing  In  what  way 
surprise,  accident,  mistake,  or  fraud  pre- 
vented the  defendant  from  making  the  de- 
fense. John  F.  Olover,  In  r^ponse  to  the 
petltloii,  filed  his  affidavit,  in  whKdi  he  swore 
that  the  mortgage  referred  to  in  the  petition 
bad  been  paid  and  satisfied  in  fnU,  and  that 
nothing  was  due  upon  the  same  for  a  long 
time  prior  to  the  Institution  of  this  suit,  and 
Oat  the  real  estate  from  which  the  treea 
were  cut  was  at  the  time  of  the  Institution  of 
this  suit,  and  was  at  the  time  of  the  making 
«f  the  affidavit,  the  property  of  the  plaintiff, 
the  court  refused  the  petition,  and  denied 
the  application  for  a  new  triaL 


A.    Latardy,    for    appellant 
Vaut^um,  for  app^ee^ 


Wade    & 


On  the  Merits. 

HARAIiSON,  J,  The  fifth  count  In  t^ie 
complaint  was  withdrawn  before  the  court 
passed  on  the  demurrer  to  it  A  new  count 
(No.  6)  was  filed  in  substitutlMi  for  No.  6, 
stricken  out  by  amendment  The  defoidant 
thereupon  demurred  to  the  complaint  as  thus 
amended,  on  the  specific  ground  that  counts 
1,  2,  3,  and  4  are  in  debt  and  the  sixth  in 
assumpsit  There  is  evidently  a  misjoinder 
of  counts.  The  first  four  are  causes  of  action 
for  debt  proper  In  a  case  of  this  kind,  and 
the  sixth  is  In  tort  It  was  not  framed  un- 
der section  3296  of  the  Code,  as  were  the 
others.  The  demurrer  is  "that  there  is  a  mis- 
joinder of  counts."  If  it  had  stopped  there, 
without  stating  in  what  the  misjoinder  con- 
sisted, it  would  have  been  general,  and 
faulty,  under  section  2690,  which  forbids  any 
objection  by  way  of  demturer  to  be  taken  or 
allowed,  which  Is  not  distinctly  stated.  Here, 
however,  the  defendant  proceeded  and  stat- 
ed distinctly  what  the  ground  of  his  demur- 
rer was,  viz.  that  the  first  four  counts  were 
actions  In  debt  and  the  sixth  in  aBsumpslt 
The  defendant  had  the  privilege  of  not  de- 
murring at  all.  It  is  one  he  may  waive. 
When  he  demurs  for  a  wrong  reason,  he 
waives  all  others,  even  If  good;  for  under 
our  rulings  this  court  under  said  section  of 
the  Code,  is  prohlltlted  from  considering  any 
other  objection  than  the  one  spedfled,  to 
which  a  plea  or  complaint  may  be  subject; 
and,  not  being  subject  to  the  objection  spe- 
dflcally  stated,  the  demurrer  must  be  over- 
ruled. Land  Co.  v.  Dromgoole,  89  Ala.  607, 
7  South.  Rep.  444.  In  Bads  v.  Murphy,  52 
Ala.  524,  it  is  said:  "When  a  demurrer  is  in- 
terposed, the  court  cannot  consider  any  other 
objection  than  is  spedflcally  stated.  How- 
ever insufiiclent  the  pleadings  may  l>e  in  oth- 
er respects.  If  It  is  not  obnoxious  to  the  par- 
ticular objectionB  assigned,  the  demurrer 
muat  be  overruled."  The  purpose  of  the 
rule  Is  to  have  defects  pointed  out  to  give 
the  party  pleading  an  opportunity  to  cure 
them  by  amendment,  if  it  can  be  done. 
Sledge  V.  Swift  63  Ala.  114.  The  demurrer 
to  the  complaint  was  properly  overruled. 

This  action  was  brought  under  section  3296 
of  the  Code,  whldi  has  received  construction 
at  our  hands.  In  Rogers  v.  Brooks,  (Ala.)  11 
South.  Rep.  753,  it  was  held  that  a  complaint 
which  avers  that  plaintiff  Is  the  owner  of 
the  land  from  which  the  trees  were  cut  stat- 
ing their  number  and  description,  and  that 
they  were  willfully  and  knowingly  cut  by  de- 
fendant without  plaintiff's  consent  contain- 
ed all  the  facts  required  to  be  alleged  by  the 
statute,  and  will  be  treated  as  being  an  ac- 
tion in  debt  In  Allison  v.  Little,  93  Ala.  152, 
9  South.  Rep.  388,  it  was  held  that  the  right 
of  action  under  said  section  of  the  Code  is 
given  not  to  the  person  in  possession,  but  to 
the  owner  of  the  land,  whether  he  was  in 
possession  or  not  at  the  time  of  the  commls- 
Aaa  of  the  trespasa   The  demurrer  to  the 
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complaint  having  been  overruled,  the  de- 
fendant pleaded  specially  that  one  Coleman 
T.  Liantilp  was  seised  of  the  lands  described 
in  the  complaint,  and  before  the  alleged  tres- 
pass conveyed  to  R.  H.  Turner  the  coal.  Iron 
ore,  and  other  minerals  on  the  lands,  with 
the  right  to  enter  on  the  lands,  and  open 
drifts,  slopes,  and  shafts  for  the  purpose  of 
minlag  coal,  Iron  ore,  and  other  minerals, 
and  also  all  the  timber  and  water  on  the 
same  necessary  for  the  development,  working, 
nnd  mining  of  coal,  Iron  ore,  and  other  miner- 
als, and  the  preparation  and  removal  of  the 
same  for  market,  and  the  right  to  build  roads 
over  the  same,  necessary  for  the  convenient 
transportation  of  all  such  mineral  products  to 
market;  also  the  right  to  build  houses  for 
aU  machinery.  "And  plaintiff,  claiming  said 
lands  by  color  of  parol  demise  for  ten  years, 
by  the  said  Coleman  T.  Lantrip,  made  to  him 
long  before  the  conveyance  aforesaid  by 
Coleman  T.  Lantrip  to  said  R.  H.  Hudson, 
entered  on  the  lands  above  mentioned,  and 
was  possessed  of  the  same,  and  defendant, 
afterwards,  entered  upon  plaintiff's  posses- 
sion, as  lawfully  it  might.  In  manner  com- 
plained of  by  said  plaintiff,  and  cut  timber, 
as  lawfully  It  might,  and  this  is  the  injury 
complained  of,"  and  for  whidi  the  plaintiff 
sues.  The  plaintiff  demurred  to  this  plea  on 
many  grounds,  two  of  which— the  sixth  and 
seventh— are  that  'It  is  not  averred  in  said 
plea  that  It  was  necessary  to  cut  said  timber 
for  the  development,  working,  and  mining  of 
siiid  coal  and  iron  and  other  minerals,  and 
the  preparation  of  same  for  market,  and  their 
removal,"  and  "because  it  Is  not  averred 
that  said  timber  was  cut  and  used  for  the 
necessary  purposes  set  forth  In  the  foregoing 
ground  of  demurrer."  The  court  sustained 
the  demurrer  on  these  grounds,  and  the  de- 
fendant asked  and  was  permitted  to  amend 
his  plea  so  as  to  meet  these  defects  raised  on 
demurrer.  The  demurrer  was  properly  sus- 
tained, for  an  averment  of  the  right  to  cut 
the  timbers  for  necessary  purposes  of  devel- 
opment is  not  an  averment  that  they  were 
cut  for  such  purposes.  But,  tf  there  was  er- 
ror in  the  ruling,  It  is  without  injury,  since 
the  defendant  Insists  in  argument  that  the 
plea,  when  properly  and  legally  construed, 
means  all  that  the  plaintiff  by  his  demurrer 
insists  it  did  not  contain,  and  that,  in  sub- 
stance and  effect,  it  was  the  same  before  as 
after  amendment  The  plaintiff  replied  to 
the  plea  as  amended:  "That  at  the  time  of 
the  said  Coleman  T.  Lontrip's  pretended  sale 
to  R.  H.  Hudson,  and  said  Turner's  pretend- 
ed pnrdiase  from  him,  (under  and  through 
whom  the  defendant  claims  its  right  to  cut 
said  trees  and  timber,)  that  the  said  Lantrip 
did  not  have  the  title  nor  right  to  said  tim- 
ber and  trees,  nor  the  right  nor  title  to  the 
surface  of  said  land  whereon  said  trees  were 
located,  and  from  which  they  were  cut, 
*  •  *  but  that  the  right  and  title  to  the 
same  were  in  plaintiff,"  etc    This  replica- 


tion was,  perhaps,  unnecessary,  as  llie  plain- 
tiff might  possibly  have  availed  himself  of 
the  same  facts,  by  joining  issue  on  defend- 
ant's plea;  but,  be  that  as  It  may,  the  rep- 
lication was  cautionary,  and  was,  if  true,  a 
complete  respcmse  to  the  plea.  The  plea  sets 
up  title  to  the  surface  of  the  land,  and  shows 
spedflcallyhow  It  derives  such  title,— fhroug^ 
Turner,  and  he  through  Lantrip.  The  repli- 
cation denies  that  Lantrip  had  such  title  In 
the  land  and  trees  as  he  claimed,  which  at 
the  time  of  the  alleged  sale  he  could  convey 
to  defendant,  and  avers  that  plaintlfl  was 
the  owner  of  the  same  by  conveyance  from 
said  Lantrip,  previous  to  defendant's  convey- 
ance from  him.  The  replication  was  not  8ab> 
ject  to  the  demurrer,  as  the  same  was  inter- 
posed by  defendant,  and  the  court  commit- 
ted no  error  in  overruling  it.  The  defendant 
declined  to  take  issue  on,  or  in  any  manner 
plead  to,  said  replication. 

It  Is  unnecessary  to  consider  the  other  as- 
signments of  error.  The  plaintiff  Introduced 
evidence  tending  to  prove  that  he  was  the 
owner  of  the  land  from  which  the  trees  were 
cut,  and  the  allegations  generally  of  his  com- 
plaints, and  the  facts  set  up  In  his  said  repli- 
cation; but  much  of  the  evidence  which  It  Is 
said  was  offered  and  admitted  is  not  set  oat 
in  the  bill  of  exceptions,  and  it  is  not  stated 
that  the  bill  contains  all  the  evidence  that 
was  introduced.  We  must  presume  that 
there  was  sufficient  evldraice  introduced  to 
sustain  the  judgment  rendered  by  the  court, 
and  the  judgment  is  affirmed. 

On  Application  for  New  Trial 

The  case  between  the  same  parties.  No. 
322,  submitted  by  agreement,  and  tried  with 
the  foregoing  case,  No.  296,  is  a  petition  for 
a  rehearing  In  the  last-named  case,  under  sec- 
tion 2872  of  the  Code.  The  petition  fails  to 
show  that  the  defendant  was  prevented  trom 
making  his  defense  by  surprise,  acddoat, 
mistake,  or  fraud,  without  fault  (m  bis  part. 
Ex  parte  Wallace,  60  Ala.  267;  Waldrom  t. 
Waldrom,  76  Ala.  280;  Barron  v.  Robinson. 
13  South.  Rep.  476,  (at  present  term.)  Sven 
if  defendant  had  known  about  the  fact  on  ac- 
count of  which  he  applies  for  a  r^eaitng, 
viz.  that  there  was  a  mortgage  on  the  land 
from  which  the  trees  were  cut,  given  by  the 
plaintiff  and  his  wife  to  a  third  person,  Ix 
would  have  been  of  no  avail  as  a  defense  to 
him,  for  the  mMtgagor,  whether  before  or 
after  the  default,  is  regarded  as  the  owner 
of  the  property  mortgaged  against  all  per- 
sons except  the  mortgagee.  Allen  v.  Kdlam. 
64  Ala.  443;  Comer  v.  Sheehan,  74  Ala.  457; 
Marks  v.  Robinson,  82  Ala.  68,  2  South.  Rep. 
292;  Cotton  v.  Carlisle,  85  Ala.  177,  4  South- 
Rep.  670.  If  more  were  needed,  tbe  affidavit 
of  J.  F.  Glover  shows  that  the  mortgage  was 
on  record  at  the  day  of  the  trial,  and  bad 
been  for  a  long  time;  that  the  same  has  been 
paid  and  satisfied  in  full,  and  that  the  oiort- 
gagee  has  no  claim  on  the  land,  or  Interest  la 
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It  There  was  no  error  In  refusing  the  prayer 
of  said  petition.  It  was  wholly  toBafficient 
tor  the  relief  It  sought   ASlrmed. 


(UO  Ala.  «2i) 

BAKER  T.  BOON. 
(Supreme  Court  of  Alabama.    Jtdj  27,  1803.) 
Action  oj*  Note— Pi-EADraas — Nbw  Trial — Suk- 

PBI8B. 

1.  In  an  action  on  a  note,  by  the  trans- 
feree against  the  maker,  defendant  pleaded  that 
at  the  time  of  the  execution  of  the  note  there 
were  mutaal  unsettled  accounts  between  the 
parties,  and  that  the  note  was  given  to  cover 
only  the  balance  that  should  be  found  due  the 
payee  on  a  settlement  of  the  accounts,  and  that 
"only  a  few  dollars  was  in  fact  due."  Plaintiff 
demurred  to  the  plea  (1)  that  "the  maker  at- 
tempted to  show  Dy  a  parol  agreement  that  a 
different  amount  was  to  be  paid  than  that  spec- 
ified in  the  note,  at  an  indefinite  time;"  and  (2) 
that  "the  plea  attempted  to  change  a  written 
agreement  Dy  parol  testimony."  Held,  that  the 
demurrer  was  properly  overruled. 

2.  Where  plaintiff  goes  to  trial  without  ob- 
jection, he  Is  not  entitled  to  a  new  trial  because 
of  the  absence  of  evidence  to  rebut  the  defense, 
of  wliich  he  had  notice  by  a  special  plea. 

Appeal  from  drcnlt  conrt,  Tuscaloosa 
county;   S.  H.  Sprott,  Judge. 

Action  on  a  promissory  note  by  0.  0.  Bak- 
er against  W.  F.  Boon.  Defendant  had 
Judgment,  and  plaintiff  appeals.  Af- 
firmed. 

On  the  trial  of  the  case,  aa  Is  shown  by 
the  bill  of  exceptions,  after  the  Introduction 
of  the  not©  made  by  W.  P.  Boon  to  one  J. 
Rich,  and  which  had  been  assigned  by  J. 
Rich  to  the  phUntlff,  the  plaintiff  rested  hia 
cause.  Thereupon  the  defendant,  as  a  wit- 
ness in  Us  own  behalf,  testified  that,  upon 
Jake  Rich  asking  him  to  give  him  the  note 
In  settlement  of  the  defendant's  account 
with  the  said  Rich,  the  defendant  demanded 
a  settlement  In  fiill;  that  the  said  Rich 
stated  that  he  did  not  have  bis  books;  and 
that  he  told  the  defendant  to  give  him  the 
note,  and  that  they  could  have  a  statement 
afterwards.  The  defendant  testified  that: 
"I  gave  him  [Rich]  the  note  with  the  under- 
standing that  I  should  pay  whatever  amount 
was  due  him  after  we  had  settlement,  and 
no  more.  I  owed  him  some  amount,  but  I 
didn't  know  what  amount"  The  plaintiff 
moved  to  exclude  the  teatlmony  of  the  de- 
fendant as  to  the  understanding  between 
litm  and  said  Rich  at  the  time  of  the  exe- 
cution of  the  said  note,  and  duly  excepted 
to  the  court's  overruling  his  motion.  The 
defendant's  testimony  further  tended  to 
show  that  he  had,  since  the  execution  of 
said  note,  tried  repeatedly  to  get  a  settle- 
ment of  his  account  with  the  said  Rich,  but 
had  never  been  able  to  do  so,  and  that  since 
the  making  of  said  note  he  had  ascertained 
that  he  owed  said  Rich  only  about  $15  or 
$20.  The  defendant  then  Introduced  In  evi- 
dence, against  the  objections  and  separate 
exceptions  of  the  -plaintiff,  several  state- 
meaxta  at  accounts  which  had  been  presented 
▼.1380.no.l3— SI 


to  him  by  said  Rich,  and  also  introduced 
receipts  given  him  by  said  Rich  in  payment 
of  these  several  accounts,  showing  a  balane* 
due  of  only  $15  or  $20.  The  defendant  on 
his  cross-examination,  denied  that  the  plain- 
tiff ever  came  to  see  him  about  the  note  be- 
fore he  purchased  It,  and  that  he  told  the 
plaintiff  that  he  had  no  d^ense  to  the  note. 
He  further  denied  that  ha  had  ever  promised 
to  pay  the  plaintiff  as  soon  as  the  present 
suit  was  brou^t,  and  denied  that  he  had 
ever  admitted  the  indebtedness  due  on  the 
note,  either  to  the  said  Rich  or  to  the  plain- 
tiff. In  rebuttal  the  plaintiff  introduced  tes- 
timony which  was  in  direct  conflict  with  the 
testimony  of  the  defendant,— to  the  effect 
that  the  defendant,  on  being  seen  by  the 
plaintiff  before  he  pordiased  the  note  from 
said  Rich,  admitted  the  indebtedness,  and 
told  the  plaintiff  that  he  had  no  defense  to 
the  said  note,  and  would  as  soon  pay  him 
as  said  Rich;  that  he  had  on  several  differ- 
ent occasions  admitted  the  indebtedness  evi- 
denced by  the  note,  and  had,  since  this  suit 
was  brought,  promised  to  pay  the  same. 
Upon  the  Introduction  of  all  the  evldenoe  the 
plaintiff  requested  the  court  to  give  the 
following  charges  to  the  Jury,  and  separately 
excepted  to  the  court's  refusal  to  give  each 
of  them  as  asked:  <1)  "The  court  charges 
the  Jury  that  the  defendant  having  given 
the  note  In  evidence,  payable  in  money, 
cannot  now  be  heard  to  testify  that  the 
said  note,  or  a  part  thereof,  was  to  be  dis- 
charged by  a  statement  of  accounts  then 
pending  between  the  maker  and  the  payer 
of  the  note."  (2)  "The  court  charges  the 
Jury  that  the  note  before  them  is  payable 
In  money,  and  that  they  must  not  consider 
any  evidence,  If  there  be  any,  tending  to 
show  a  parol  agreement  between  the  de- 
fendant and  said  Rich  that  said  note  was 
to  be  discharged,  in  part  or  in  full,  by 
crediting  the  same  with  an  amount  to  be 
ascertained  on  the  statement  of  an  account 
between  them,  in  answer  to  the  complaint." 
After  judgment  was  rendered  for  the  defend- 
ant the  plaintiff  moved  the  court  for  a  new 
trial  on  the  grounds— First,  that  the  court 
erred  in  its  charge  given  to  the  jury;  sec- 
ond, because  the  verdict  of  the  jury  was  not 
supported  in  evidence,  and  was  contrary  to 
the  law  as  given  by  the  court;  third,  because 
the  plaintiff  was  taken  by  surprise  on  the 
trial  of  said  cause;  fourth,  because  the 
suit  was  on  a  promissory  note,  and  that  the 
defendant  had  never  denied  the  justness  and 
validity  of  the  said  note  until  the  day  of  the 
trial;  fifth,  that  after  the  trial  was  taken 
the  plaintiff  was  unable  to  show  or  prove 
the  consideration  of  said  note;'  sixth,  be- 
cause of  the  absence  of  the  books  of  said 
Rich,  on  which  the  accounts  were  kept 
against  the  defendant,  and  that  if  he  was 
granted  a  new  trial  he  could  and  would 
obtain  said  books,  and  by  their  evidence 
break  down  the  pleas  of  want  and  failure 
of  consideration  Interposed  by  the  defend- 
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ant.  This  last  ground  of  motion  for  a  new 
trial  was  supported  by  the  affidayit  of  the 
plaintiff.  Tlie  court  overruled  the  motion, 
and  the  plalntift  duly  excepted. 

Wood  &  Mayfleld,  for  appellant  Foster  ft 
Jones,  for  appellee. 

GOIiEMAK,  3.  Appellant,  Baker,  sued  the 
defendant  upon  a  promissory  note,  which  re- 
sulted In  a  verdict  and  Judgment  for  the  de- 
fendant. The  ruling  of  the  court  upon  ques- 
tions arising  upon  two  pleas  are  presented 
for  consideration.  The  first  plea,  marked 
"A,"  was  that  of  imyment.  To  this  plea 
there  was  a  refpllcatlon  to  the  effect  that 
plaintiff  purchased  the  note  upon  the  state- 
ment and  representation  of  the  defendant 
that  the  note  evidenced  a  Just  dalm,  and 
that  there  was  no  defense  against  it  The 
plea  of  payment  authorized  the  introduction 
of  evidence  to  show  the  payment  of  the  note 
at  some  time  subsequent  to  its  execution. 
Suffice  to  say  there  was  no  evidence  intro- 
duced of  this  character,  and  this  plea  was 
not  sustained. 

The  second  plea  was  a  special  plea  going 
to  the  consideration  of  the  note.  There  was 
no  replication  to  this  plea.  The  gravamen 
of  this  plea  Is  that  at  the  time  of  the  execu- 
tion of  the  note  there  were  mutual  accounts 
between  the  parties,  the  balance  not  known, 
but  that  there  was  a  balance,  in  some 
amount  dne  the  payee,  and  the  note  was 
executed  for  an  amount  to  cover  the  bal- 
ance, and  that  only  such  amount  as  should 
be  found  due  upon  a  statement  of  the  ac- 
counts was  the  real  consideration  of  the  note, 
and  the  amount  to  be  paid,  and  the  plea 
avers  that  "only  a  few  dollars  was  in  fact 
due."  ■  To  this  plea  two  grounds  of  demur- 
rer were  assigned:  First  that  the  maker  at- 
tempted to  show  by  a  parol  agreement  that 
a  different  amount  was  to  be  paid  than  that 
specified  in  the  note,  at  an  indefinite  time, 
and  after  a  settlement  of  their  mutual  ac- 
counts; and,  second,  that  the  plea  at- 
tempted to  change  a  writtrai  agreement  by 
pared  testimony. 

The  court  can  consider  no  cause  of  de- 
murrer not  distinctly  stated  in  fbe  demurrer. 
Code,  {  2690,  and  antboritles  thereunder 
cited.  In  Ramsey  v.  Young,  69  Ala.  157,  it 
Is  said  "that  the  consideration  of  contracts 
In  writing  is,  in  general,  open  to  Inquiry, 
and  it  is  not  an  Infringement  of  the  rule  ex- 
cluding parol  evidence  to  add  to,  vary,  or 
contradict  writings  to  receive  parol  evidence 
of  the  actual  consideration,  for  the  purpose 
of  determining  its  validity  or  its  failure,  or 
that,  from  any  cause,  it  is  sufficient  or  in- 
sTifflcient  to  support  the  contract"  Tisdale 
V.  Maxwell,  68  Ala.  40;  Holland  v.  Barnes, 
63  Ala.  83.  There  Is  nothing  in  the  plea  to 
show  that  the  payment  was  to  be  postponed, 
or  that  the  note  could  be  discharged  in  any 
particular  manner;  and  the  cases  of  Land 
Co.  r.  Dh>mgoole,  89  Ala.  505,  7  South.  Rep: 


444;  Doss  v.  Peterson,  82  Ala.  253,  2  South. 
Rep.  644;  Hart  v.  COark,  64  Ala.  490,— have 
no  application.  Tbe  plea  purports  to  show 
the  real  ccmsideratlon  for  which  the  note 
was  given.  It  was  not  subject  to  the  par- 
ticular objectiona  directed  against  It  by  the 
demurrer,  and  it  was  properly  overruled. 
These  conclusions  dispose  of  all  the  objec- 
tions to  the  introduction  of  evidence,  and 
also  the  exceptions  to  the  refusal  of  the 
court  to  charge  as  requested  by  the  plain- 
tur.  AU  these,  exceptions  are  based  upon 
the  same  principles  of  law,  and  which  do 
not  apply  where  the  plea  of  failure  or  want 
of  consideration  is  made  to  a  suit  upon  a 
note,  and  the  evidence  is  admissible  under 
the  plea.  The  plea  was  defective  for  in- 
definlteness  as  to  the  amount  admitted  to  be 
due,  but  it  was  not  objected  to  on  this  ac- 
cotmt  Issue  was  Joined  upon  it  and  there 
was  evidence  tending  to  support  the  plea. 
RaUroad  Co.  v.  Graham,  94  Ala.  645,  10 
South.  Rep.  283;  Allison  t.  little,  93  Ala. 
150,  9  South.  Rep.  388. 

The  application  for  a  new  trial  was  prop- 
erly overruled.  The  record  Informs  us  that 
the  parties  agreed  to  go  to  trial  upon  the 
plea.  There  was  no  application  for  a  con- 
tinuance upon  the  filing  of  the  special  plea. 
The  plaintiff  was  informed  iby  this  plea  of 
the  defense.  He  knew  then  whether  be 
was  prepared  to  meet  it  He  knew  he  did 
not  have  the  books  present  A  party  can- 
not speculate  upcm  the  results  of  a  trial,  and 
then  become  surprised  at  the  result  There 
Is  no  error  in  the  record  available  to  appel- 
lant   Affirmed. 


ORBBN  V.  8TATB. 


08  Ala.  14) 


(Supreme  Court  of  Alabama.    July  27,  1893.) 

MUKDBR  IK  THB  FiRBT  De^BEE— IXSTKUOTION'S. 

1.  Id  a  homicide  case,  failure  to  ciiarge 
specially  with  reference  to  all  the  facts  is  not 
reversible  error. 

2.  That  a  homicide  shall  be  murder  in  tho 
first  de^ee,  the  elements  of  deliberation,  pre- 
meditation, etc.,  need  to  have  coexiated  out  a 
moment  before  the  killing,  and  to  have  prompted 
the  fatal  act 

Appeal  from  circuit  court  Sumter  county; 
S.  H.  Sprott  Judge. 

Steptoe  Green  was  convicted  of  murder, 
and  appeals.    Affirmed. 

The  exception  reserved  to  the  ruling  of 
the  court  upon  the  evidence  was  reserved 
to  the  court's  overruling  the  defendant's 
objection  to  the  following  question:  "What 
is  the  character  of  the  country  along  Hic 
road  from  the  cotton  i>atch  near  Henry 
Green's  house  to  the  ravine  at  the  five-mile 
post  on  the  Galnsville  and  Livingston  road, 
[the  place  where  the  killing  occurred?]" 
For  the  evidence  on  this  question,  and  the 
ruling  upon  it  see  12  South.  Rep.  416.  The 
defendant  having  requested  the  court  to 
give  his  general  charge  to  the  Jury  in  writ- 
ing, the  court  In  answer  to  sndi  request 
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Instructed  the  Jury  aa  follows:  "The  de- 
.  fendant  stands  indicted  tor  the  murder  of 
Plarriett  Marr.  'Murder,'  under  our  statute, 
is  defined  as  follows:  'Every  homicide  per- 
petrated by  poison,  lying  in  wait,  or  any 
other  kind  of  wiUful,  deliberate,  malicious, 
and  premeditated  klUing,  or  committed  in 
the  i>erpetratlon  of,  or  attempt  to  perpe- 
trate, any  arson,  rape,  robbery,  or  burglary, 
perpetrated  from  a  premeditated  design,  un- 
lawfully and  malidously,  to  efCect  the  death 
of  any  human  being  other  than  him  who  is 
killed,  or  perpetrated  by  any  act  greatly 
dangerous  to  the  lives  of  others,  and  evi- 
dencing a  depraved  mind  regardless  of  hu- 
man life,  although  without  any  preconceived 
purpose  to  deprive  any  particular  person  of 
life,  la  murder  in  the  first  degree.  And 
every  other  homicide  committed  under  such 
drciimstancea  as  would  have  constltnted 
murder  at  common  law  la  murder  In  the 
second  degree.  Manslaughter,  by  volunta- 
rily depriving  a  human  being  of  life.  Is  man- 
slaughter in  the  first  degrree,  and  man- 
slaughter committed  under  any  other  cir- 
cumstances is  manslaughter  In  the  second 
degree.'  The  indictment  in  this  case  charges 
murder  In  the  first  degree.  That  charge  em- 
braces, not  only  murder  m  the  first  degree, 
but  also  mtuder  In  the  second  degree,  man- 
slaughter in  the  first  degree,  and  man- 
slaughter In  the  second  degree.  Murder  In 
the  first  degree  is  the  wlllfnl,  deliberate, 
malldoua,  and  premeditated  killing  of  a  hu- 
man being.  'WlUful*  means  governed  by 
the  will,  without  yielding  to  reason.  'De- 
liberate' means  formed  with  deliberation, 
in  contradistinction  to  a  sudden,  rash  act 
'Malicious'  means  with  fixed  hate,  or  done 
with  wicked  intentions  or  motive,  not  the 
result  of  sudden  passion.  'Premeditated' 
means  contrived  nr  designed  previously. 
The  UoD  fixe*  no  particular  length  of  time 
thete  elementt  tkatt  exitt  in  the  mind.  If 
they  eoemitt  but  -a  moment  before,  and 
prompt  the  fatal  act,  it  it  tttffleieni.  There 
must  have  been  a  previously  formed  design 
to  take  the  life  of  the  Individual  slain,  and 
death  must  have  been  the  result  of  the  vol- 
untary, intentional  employment  of  means 
calculated  to  produce  It  It  does  not  neces- 
sarily foUow  that,  where  life  Is  taken  In 
pursuance  of  a  formed  design,  that  the  de- 
fendant mnet  be  guUty  of  murder  in  the 
first  degree.  There  may  be  a  formed  de- 
sign to  take  life  by  one  acting  entirely  in 
self-defense.  A  i)er8on  guilty  of  man- 
slaughter may  have  instantaneously  formed 
the  design  to  take  life,  but  to  make  it  man- 
slaughter there  must  be  an  absence  of  mal- 
ice^ deUberatlon,  and  premeditation.  The 
design.  In  such  case.  Is  the  result  of  sudden 
passion  upon  sufficient  provocation,  as  dis- 
tinguished from  that  formed  design  which 
results  from  malice,  deliberation,  premedita- 
tion. Murder  In  the  second  degree  is  the 
unlawful  and  malicious  killing  of  a  human 


being.  The  distinction  between  the  two  de- 
grees of  murder  is  the  absence  in  murder 
in  the  second  degree  of  that  deliberation 
and  premeditation  required  in  murder  in 
the  first  degree.  Manslaughter  In  the  first 
degree  is  the  unlawful  and  Intentional  kill- 
ing of  a  human  being  without  malice,  ex- 
press or  implied;  and  manslaughter  com- 
mitted under  any  other  circumstances  is 
manslaughter  in  the  second  degree.  The 
defendant  pleads  not  guUty,  and  tnls  cast 
upon  the  state  the  duty  to  show  beydnd  a 
reasonable  doubt  that  the  defendant  com- 
mitted the  homicide  charged,  in  some  de- 
gree of  criminality  punishable  by  law.  If 
the  evidence  satisfies  you  beyond  a  reason- 
able doubt  that  the  defendant  without  law- 
ful Justification  or  excuse,  committed  the 
homicide  charged  under  the  circumstances 
which  fix  either  of  these  degrees  of  crimi- 
nality upon  him,  then  yon  cannot  return  a 
general  verdict  of  not  guilty.  I  have  stated 
to  you  that  before  the  defendant  can  be 
convicted  of  any  offense,  that  you  must  be 
satisfied  of  his  guilt  beyond  a  reasonable 
doubt;  and,  if  you  have  a  reasonable  doubt 
of  his  guUt  of  any  of  the  offenses  embraced 
In  the  charge  against  him,  then  you  would 
have  to  return  a  verdict  of  not  guilty.  The 
doubt  which  requires  an  acquittal  must  be 
actual  and  substantial,  not  mere  possibility 
or  speculation.  It  is  not  a  mere  possible 
doubt  because  everything  relating  to  hu- 
man affairs,  and  depending  upon  moral  evi- 
dence. Is  open  to  some  possible  or  imaginary 
doubt  You,  gentlemen,  are  the  exclusive 
Judges  of  the  evidence.  It  Is  for  you  to  say 
what  weight  shall  be  given  to  the  evidence 
of  each  witness.  You  cannot  capriciously 
reject  the  evidence  of  any  witness.  It  la 
your  duty  to  reconcile  the  evidence  oC 
witnesses.  If  there  la  any  confilct  if  you 
can  do  so,  and  say  what  weight  shall  be 
given  to  It  Yon  have  a  right  In  weighing 
the  evidence,  to  consider  the  manner  and 
demeanor  of  the  witnesses  on  the  stand, 
and,  If  there  is  any  conflict  Is  it  as  to  any 
material  matter?  Where  a  deadly  weapon 
la  used,  malice  may  be  inferred  from  the 
use  of  such  weapon,  unless  the  facts  and 
circumstances  of  the  killing  rebut  such  pre- 
sumption. For  Instance,  If  a  deadly  weapon 
Is  used,  and  death  results,  but  the  facts  of 
the  case  show  that  it  was  used  In  self-de- 
fense, then  the  presumption  of  malice  from 
the  use  of  such  weapon  is  overcome.  If  the 
deceased  died  from  the  effects  of  a  wound 
Inflicted  by  a  knife  or  stick  in  the  hands 
of  the  defendant  and  such  wound  was  in- 
tentionally Inflicted,  In  pursuance  of  a  pre- 
viously formed  design  to  take  her  life,  he 
would  be  guilty  of  murder.  If,  however, 
the  fatal  blow  was  Inflicted  in  the  heat  of 
passion,  and  without  the  existence  of  such 
formed  design,  necessary  to  constitute  mur- 
der, and  it  was  tmlawfully  and  Intentionally 
done,  this  would  be  manslaughter  In  the 
first  degree.    On  the  other  hand,  If  the  de- 
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fendant  was  being  attacked  by  Emma  Marr, 
and  he  was  without  fault  in  provokhig  or 
bringing  on  the  difficulty,  and  there  was 
no  other  reasonable  mode  of  escape,  and 
if,  in  def^idlng  himself  against  sucdi  at- 
tack, he  struck  the  blow,  intending  to  strike 
and  repel  such  attack,  and  unintentionally 
struck  deceased,  and  killed  her,  then  he 
would  not  be  guilty  of  any  offense.  In  other 
words,  if  the  blow  was  aimed  at  and  in- 
tended for  Emma  Marr,  and  it  he  Iiad 
klUed  her,  and  the  evidence  disclosed  that 
he  was  Justifiable,  and  acted  In  self-defense, 
then  he  would  not  be  guilty,  though  an- 
other was  killed.  After  a  careful  examina- 
tion and  comparison  of  all  the  facts  and 
circumstances  in  the  case.  If  you  are  satis- 
fied beyond  a  reasonable  doubt  that  the 
defendant  is  guilty'  of  murder  in  the  first 
degree,  you  will  so  return  your  verdict  If, 
however,  yon  are  not  satisfied  that  there  was 
that  degree  of  premeditation  and  delibera- 
tion that  would  constitute  murder  in  the 
first  degree,  but  that  he  is  guilty  of  mur- 
der in  the  second  degree,  you  will  so  return 
by  your  verdict  And  if  you  are  not  satis- 
fied beyond  a  reasonable  doubt  that  the 
defendant  is  guilty  of  murder  either  in  the 
first  or  second  degree,  but  you  are  satisfied 
beyond  a  reasonable  doubt  that  he  unlaw- 
fully and  intentionally  kUled  Harriett  Marr, 
but  without  malice,  then  you  would  return 
a  verdict  of  guilty  of  manslaughter  In  the 
first  degree."  The  court  further  charged 
the  Jury,  orally,  as  follows:  "In  like  man- 
ner, if  you  are  not  satisfied  from  the  evi- 
dence that  the  defendant  is  guUty  of  either 
murder  In  the  first  or  second  degree,  or 
manslaughter  in  the  first  degree,  but  that 
he  is  guilty  of  manslaughter  in  the  second 
degree,  then  you  would  return  a  verdict  of 
manslaughter  in  the  second  degree."  The 
defendant  excepted  to  the  court's  general 
charge  as  a  whole,  and  also  separately  ex- 
cepted to  that  portion  of  the  general  charge 
which  is  italicized. 

Smith,  Vande  Oraaff  &  Travis,  for  appe- 
lant Wm.  Ik  Martin,  Atty.  Gen.,  and  J,  J. 
Altman,  for  the  State. 

COLEMAN,  J.  The  defendant  was  tried 
and  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  suffer  the  death  penalty. 
This  is  the  third  appeal  in  this  case;  the  de- 
fendant having  been  convicted  twice  prevl- 
.ously,  and  sentenced  to  death,  and  each 
time,  on  appeal,  the  case  was  reversed.  We 
find  no  exception  in  the  record  to  any  ruling 
of  the  court  which  was  not  determined  on 
the  former  appeal,  or  which  has  not  been 
adjudicated  in  other  cases.  Under  the  stat- 
ute, upon  the  request  of  the  defendant  the 
Judge  was  required  to  give  his  charge  to 
the  Jury  In  writing. 

The  first  excepticm  is  to  the  entire  diarge, 
as  a  whole.  The  rule  In  such  cases  is  that 
if  any  part  of  the  charge  is  free  from  objec- 


tion the  exception  cannot  be  sustained.  Rail- 
road Co.  V.  Orr,  94  Ala.  602,  10  South.  Rep. 
167:  Gibson  V.  State,  89  Ala.  121,  8  South. 
Rep.  98;  WiUlams  v.  State,  83  AJa.  68,  3 
South.  Rep.  743;  Irvtn  v.  State,  50  Ala. 
181.  We  are  of  opinicMi  the  entire  charge, 
and  every  proposition  of  law  asserted,  are 
correct 

It  is  argued  that  the  court  failed  to  in- 
stmct  the  Jury  as  to  the  law  upon  certain 
material  facts  introduced  in  evidence  on  the 
triaL  The  charge  nowhere  unduly  emphar 
sizes  or  gives  undue  prominence  to  any  fact 
or  the  testimony  of  any  witness.  The  con- 
stituents of  the  degrees  of  murder  and  ot 
manslaughter  axe  correctly  and  clearly  stat- 
ed, and  it  is  left  to  the  Jury  to  find  f r<Hn  the 
facts  which  of  the  degrees  of  murder  or 
manslaughter,  if  of  either,  the  defendant 
was  guilty.  We  cannot  sanction  the  doctrine 
that,  when  the  ooiurt  is  required  to  charge 
the  Jury  in  writing.  It  will  be  reversible  er- 
ror If  the  court  is  unable,  at  the  time  the 
charge  is  prepared,  to  remember  all  the  evi- 
dence introduced  on  the  trial  of  the  pro- 
tracted case,  where  a  dozen  or  more  wit- 
nesses are  examined,  and  to  charge  specially 
with  reference  to  all  the  facts.  If  this  was 
law,  but  few  convictions  would  stand.  The 
contenti(»i  is  without  authority  to  support 
it  and  is  unreasonable.  It  Is  the  privilege 
of  the  defendant  to  call  the  attention  of  the 
court  to  any  matter  contained  in  the  charge, 
deemed  objectionable:  and  If  the  objection 
is  well  founded,  unless  corrected,  it  will  be 
reversible  error.  It  is  also  the  privilege  of 
the  defendant  to  prepare  written  diarges  up- 
on any  and  every  question  of  law  con^dered 
favorable  to  him,  and.  If  correct  a  refusal 
to  give  them  is  reversible  error.  All  possi- 
ble safeguards  to  protect  a  defendant  on 
trial,  charged  with  a  criminal  offense,  are 
preserved  for  his  protectlcHi.  A  party  has 
the  right  to  waive  an  exception  to  any  ob- 
jectionable charge,  if  he,  sees  proper  to  do 
so.     Holland  v.  Barnes,  53  Ala.  83. 

The  portion  of  the  general  charge  specially 
excepted  to  has  been  so  c^en  adjudicated, 
we  wUl  do  no  more  than  dte  a  few  of  the 
more  recent  cases.  Homsby  v.  State,  94 
Ala.  55,  10  South.  Rep.  522;  Cribbs  v.  State, 
86  Ala.  613,  6  South.  Kep.  109;  Lang  v. 
State,  84  Ala.  1,  4  South.  Rep.  193;  Mitchell 
V.  State,  60  Ala.  26. 

The  objection  to  the  testimony  of  wit- 
nesses, describing  the  surroundings  of  the 
place  where  the  crime  was  perpetrated,  was 
considered  on  a  former  appeal,  and  declared 
to  be  competent  evidence.  Green  v.  State, 
(Ala.)  12  South.  Rep.  416.  This  testimony 
was  admissible  for  two  reasons:  It  oiabled 
the  jury  to  better  understand  the  evidence 
of  other  witnesses,  and  it  was  not  irrelevant 
upon  the  question  of  previous  design.  Much 
of  the  adjacent  land  across  which  the  de- 
fendant and  deceased  passed  was  open,  and 
any  movements  liable  to  be  seen.  The  evi- 
dence tends  to  show  the  exact  locality  <tf 
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the  crime  was  hidden  from  view,  and  de- 
fendant's knowledge  of  the  character  of  the 
surrounding  country,  and  the  seclusion  of 
the  particular  place,  was  fully  established. 

There  la  no  error  In  the  record,  and  the 
judgment  of  the  court  must  be  affirmed. 
It  appearing  that  the  day  fixed  for  the  exe- 
cution of  the  sentence  of  the  law  has  passed, 
this  court  now  appoints  the  15th  day  of  Sep- 
tember, next,  on  which  day  the  proper  offi- 
cer of  Snmter  county  will  execute  the  sen- 
tence of  the  law,  as  pronounced  by  the 
court     Affirmed. 


(96  Ala.  170 

POLBT  V.  FMiRATH. 
(Sapreme  Court  of  Alabama.    July  27,  1893.) 
S&Li — When  Title  Passes  —  Loss  in  Trassit— 

LlABILITT   OF  FUItOaASEK. 

Where  goods  are  delivered  to  a  common 
carrier  under  a  contract  of  sale  ^ring  the  pur- 
chaser the  right  to  return  certam  or  them  in 
case  they  did  not  prove  satisfactory,  and  the 
goods  are  lost  in  transit,  the  vendor  may  recov- 
er their  price  from  the  purchaser,  as  the  title 
passed  on  delivery  to  the  carrier,  subject  to  the 
exercise  of  the  option  to  return. 

Appeal  from  circuit  court.  Mobile  county; 
James  T.  Jones,  Judge. 

Assmupsit  by  John  Foley  against  Joseph 
Felrath.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Kerersed. 

PUlans,  Torrey  &  Eanaw,  for  appellant. 
Faith  &  Brrln,  for  appellee. 

HARALSON,  J.  Foley  sned  Felrath  for 
$502.56  for  merchandise^  goods,  and  chattels 
sold  by  him  to  said  Felrath  on  the  Ist  of  Au- 
gust, 1892,  and  on  an  open  account  and  on  ac- 
coimt  stated  for  like  amounts.  It  was  claimed 
by  the  plaintiff,  and  he  so  testified,  that  he  waa 
a.  manufactnrer  of  gold  pens  In  New  York 
dty;  that  on  the  8th  March,  1892,  he  was  In 
Mobile,  Ala.,  and  while  there  was  In  the 
store  of  defendant,  and  sold  to  him  a  bill  of 
goods  In  bis  line  for  $502.56;  that  the  goods 
were  accordingly  shipped  to  the  defendant 
by  plaintiff  by  the  Adams  Express  CJompany, 
for  -which  said  comipany  gave  htm  a  receipt; 
that  at  the  time  of  the  sale  its  terms  and 
details  were  written  down  by  plaintiff,  one- 
half  to  be  secured  by  defendant's  note  at 
four  months,  and  one-half  at  six  months; 
the  last  note.  If  aU  the  goods  were  not  sold 
in  that  time,  might  be  paid  in  goods  not 
sold,  at  defendant's  option;  that  the  sale  was 
absolute,  and  not  conditional;  that  defend- 
ant, after  he  received  the  goods,  notified  him 
that  he  had  returned  them  by  the  express 
company,  and  afterwards  the  company 
brought  the  box  of  goods  to  plaintiff,  and  he 
would  not  receive  them,  because  they  were 
defendant's.  The  defendant  contradicted 
this  evidence  of  the  plaintiff,  and  testified 
that  plaintiff  came  Intojils  store,  and,  rep- 
resenting himself  as  a  large  manufacturer 
of  gold  pens  and  novdtles  in  that  line,  asked 
him  to  take  the  agency  for  bim  for  the  sale 


of  his  goods  in  Mobile,  and,  as  the  result  ot 
their  interview,  defendant  agreed  to  accept 
the  agency,  and  that  plaintiff  should  ship 
him,  as  such  agent,  $500- worth  of  his  goods 
for  sale;  that  plaintiff  represented  that  such 
goods  should  be  "good  sellers,"  and  told  de- 
fendant that  he  would  not  be  required  to 
pay  out  any  of  his  own  money  for  the  goods, 
and  plaintiff  was  to  send  out,  at  his  own 
expense,  private  letters  and  cards,  the  print- 
ing to  be  paid  for  by  defendant;  that  he 
agreed  to  take  the  agency,  provided  the  goods 
shipped  were  as  represented,  and  he  was  to 
pay  no  money;  that  plaintiff  said  that  he 
could  not  let  his  goods  go  on  four  montlis' 
time  unless  defendant  would  give  him  a 
note  which  he  could  use  as  collateral  to  bor- 
row money,  and,  on  the  assurance  that  de- 
fendant would  not  have  to  pay  the  note,  for 
the  reason  that  before  It  matured  he  would 
have  sold  goods  enough  to  meet  it,  he  gave 
lilm  a  note  for  $250,  not  as  purchase  money, 
but  as  accommodation,  and  plaintiff  was  to 
send  the  goods  for  examination  before  he 
would  accept  them;  that  they  were  to  be 
such  as  would  be  salable  in  the  Mobile  mar- 
ket; that  the  goods  afterwards  came  by  ex- 
press, according  to  invoice  sent  with  ^em, 
but  were  immediately  returned  to  plaintiff, 
because  not  such  as  were  promised  to  be 
sent,  and  were  old  style  and  unsalable.  A 
correspondence  Immediately  sprang  up  be- 
tween them,  in  which  the  one  contended 
there  was  an  absolute  sale,  and  he  would 
not  receive  the  goods  l>ack,  but  would  hold 
the  other  responsible  for  their  value,  and 
the  other  that  the  transaction  was  not  a 
sale,  but  an  agency,  and  he  would  have  noth- 
ing more  to  do  with  the  goods,  and  would 
not  pay  for  them.  Finally,  however,  as  the 
result  of  this  correspondence,  the  defendant 
wrote  to  plaintiff,  under  date  of  April  21, 
1892,  to  the  following  effect:  "I  have  recon- 
sidered the  matter,  and  will  accept  the  goods 
on  ctmditlon  that  you  exchange  some  high- 
priced  goods,  which  I  will  return,  for 
cheaper  artldes,  more  suitable  for  this  mar- 
ket Please  favor  me  with  the  retail  selling 
price  of  said  line  of  goods  in  the  north.  I 
do  not  understand  the  invoice  you  sent  me, 
and  therefore  would  like  for  you  to  send  me 
another,  more  explicit,  giving  the  net  retail 
price,  and  then  allow  me  the  discount;  also, 
send  the  show  case,  as  promised.  Let  goods 
come  along."  To  this  letter  the  plaintiff,  on 
April  25th,  after  It  was  received,  replied: 
"Q^^hanks.  Had  much  trouble,  but  all  right 
now.  Have  sent  you  show  case^  and  have 
told  express  company  to  deliver  yon  goods. 
Most  are  marked,  and  you  will  find  retail 
prices  in  this  green  circular,  as  sold  by  deal- 
ers here.  You  can  exchange  goods  at  any 
time.  I  was  careful  to  send  only  good  sell- 
ers, and.  If  not,  will  make  all  to  your  sat- 
isfaction. I  will  go  on  mailing  private  let- 
ters as  soon  as  I  get  answer  to  this.  Open 
up  goods  at  once,  and  put  out  big  pen,  and 
push  sales,  and  send  me  this  note,  and  let 
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lis  be  good  friends."  The  evidence  tends 
to  show  tliat  the  goods  were  shipped  back 
to  defendant  by  the  express  company,  as  re- 
quested by  him,  and  in  transit  were  lost  or 
destroyed  In  a  wreck.  The  defendant  con- 
t«ids  that  the  loss  Is  the  plalntUTs,  that 
there  was  no  delivery  of  the  goods,  for  the 
reason  that  before  accepting  them  he  had 
the  right  to  select  from  the  lot  such  as  he 
would  return,  according  to  the  condition  an- 
nexed to  his  agreement  for  them  to  be  re- 
turned to  him,  and  the  sale,  till  this  was 
done,  was  incomplete.  On  the  other  hand, 
the  plalntlfF  maintains  that  the  sale  and  de- 
livery were  complete,  and  the  defendant  is 
liable  for  the  price  of  the  goods,  and  must 
himself  look  to  the  express  company  for 
damages,  it  It  has  incurred  llaUllty  for  the 
nondelivery  of  the  x>B(ikage. 

The  evidence  tends  to  show,  and  it  is  with- 
out conflict  as  to  the  point,  tliat  the  same 
package  of  goods,  and  the  same  goods  that 
had  in  the  first  place  been  shipped  to  the  de- 
fendant at  MobUe  by  the  plaintlfT,  wldch  he 
received  and  examined,  the  invoice  and 
prices  for  which  had  been  furnished  to  him 
by  plalntUT,  and  wtiloh  he  returned  to  plain- 
tiff as  not  coming  up  to  repres^itations,  were 
the  identical  package  and  goods  wlilch  de- 
fendant, npon  reconsideration,  instructed  the 
plaintiff  to  have  returned  to  him  by  the  ex- 
press company.  .There  was  no  mistake  as 
to  the  identity,  quality,  and  price  of  the 
goods.  There  Iiad  been,  as  we  have  se^i,  a 
spirited  dispute  lietween  the  parties  as  to 
the  character  of  the  transaction  between 
them;  the  plaintiff  maintaining  aU  the  while 
ttiat  defendant  had  purchased  the  goods,  and 
that  they  were  his  property.  The  defendant 
finally  yielded  to  plalntUTs  contention,  and 
wrote:  "I  have  reconsidered  the  matter,  and 
will  accept  the  goods  on  condition  that  you 
ex<diange  some  high-priced  goods,  which  I 
will  return,  for  cheaper  articles,  more  suita- 
ble for  this  market."  What  was  it  defend- 
ant had  reconsidered?  It  could  have  been 
nothing  but  the  very  thing  the  plaintiff  had 
been  so  pertinadously  pressing  on  him,— that 
the  goods  were  sold  and  delivered  to  him, 
that  the  transaction  was  no  agency,  and  he 
was  liable,  and  must  pay  fOr  what  he  had 
bought  He  yielded  the  contention,  and  said, 
"I  will  accept  the  goods.  •  •  •  Let  goods 
ctHne  along."  A  sale  has  been  defined  to  be 
"a  transfer  of  the  absolute  or  general  prop- 
erty in  a  thing  for  a  price  tn  money."  BenJ. 
Sales,  t  1.  If  anything  remains  to  be  done 
by  either  party  to  the  transaction  before  de- 
livery, as,  for  example,  to  determine  tlie 
price,  quantity,  or  identity  of  the  thing  sold, 
the  title  does  not  vest  in  the  purchaser,  and 
the  contract  is  merely  executory.  If  the  sale 
is  complete,  and  the  goods  perish  without 
the  fault  of  the  seller,  the  purchaser  Is  bound 
to  pay  the  agreed  price.   Magee  v.  Bllllngs- 


ley,  3  Ala.  679;  Bank  v.  Fry,  68  Ala.  348,  75 
Ala.  473;  Allen  v.  Maury,  66  Ala.  17;  Wallea 
V.  Howison,  93  Ala.  375,  9  ^uth.  Rep.  B94; 
Cleveland  ▼.  Williams,  94  Amer.  Dec  274;  2 
Kent,  Gomm.  496.  In  Allen  v.  Maury,  supra, 
we  said:  "Where,  however,  goods  are  sold 
and  delivered,  the  terms  of  sale  being  speci- 
fied, and  the  vendee  reserves  the  right  to 
reject  or  return,  the  title  passes,  liable  to  be 
divested  by  the  exercise  of  tills  option  to 
rescind,  expressed  within  a  reasonable  time." 
In  Greene  v.  licwis,  85  Ala.  221,  4  South. 
Rep.  740,  it  was  held  that  where  a  horse 
was  sold  and  delivered  to  a  purchaser  for  a 
reasonable  price,  to  be  al^terwards  agreed 
on,  the  title  at  once  passed,  and  the  fact  that 
the  parties  could  not  afterwards  agree  on  a 
reasonable  price  made  no  difference  In  the 
character  of  the  transaction.  The  court,  in 
passing  upon  the  question,  stated:  "The  rule 
is  settled  that  the  title  to  personal  property 
may  pass  to  a  vendee  vritbout  fixing  an  al)- 
solute  price,  if  the  (drctunstances  attending 
the  transaction  satisfactorily  show  such  to  be 
the  clear  intention  of  the  contracting  parties." 
Shealy  v.  Edwards,  73  Ala.  175;  Wilkinson  v. 
WUIlamson.  76  Ala.  163.  An  option  to  pur- 
cliase,  if  the  party  to  whom  the  goods  are 
transferred  should  like,  is  very  different 
from  an  option  to  return  the  goods  if  he 
should  not  like,  them.  In  the  first  case,  the 
title  will  not  pass  until  the  transferee  de- 
termines the  option.  If  seasonably  exercised; 
in  the  other,  the  title  passes  subject  to  the 
right  to  rescind  and  return,  which  is,  in  ef- 
fect, a  right  to  resell  to  his  vendor.  2  BenJ. 
Sales,  p.  796,  |  915,  note  30;  Buswell  v. 
BlckneU,  17  Me.  344;  Hunt  v.  Wyman,  100 
Mass.  198.  The  case  in  band  was  clearly 
one  of  a  sale  with  right  to  rescind  and  re- 
turn as  to  the  high-priced  goods.  The  con- 
tract of  sale  between  the  parties,  as  we 
have  seen,  rested  at  first  in  parol,  about  the 
terms  of  which  they  disputed.  They  eventu- 
ally agreed  upon  its  terms,  and  tliat  agree- 
ment is  in  writing.  There  could  no  longer 
remain  any  dispute  about  it,  and  no  parol 
evidence  was  needed  to  construe  it  Its  con- 
struction became  a  question  of  law  for  the 
court,  and  not  fOr  the  Jury,  to  determine. 
Jones  V.  Pullen,  66  Ala.  306;  Claghom  ▼. 
lingo,  62  Ala.  230;  Bernstein  v.  Humes,  60 
Ala.  I%2;  Qullmartin  v.  Wood,  76  Ala.  209. 

It  is  unnecessary  for  us,  in  the  view  we 
take  of  the  case,  to  consider  any  of  the 
charges  given  to  whldi  exceptions  wore  re- 
served, or  any  of  the  assignments  of  error, 
except  the  ones  based  on  the  request  for  the 
general  charge  in  favor  of  the  plaintiff.  The 
evidence  is  undisputed  and  in  writing  as  to 
what  the  contract  was,  and,  as  its  proper 
construotiiHi  makes  it  one  of  sale  and  de- 
livery of  goods,  the  court  should  have  given 
the  general  charge  for  the  plaintiff,  as  re* 
quested.   Beversed  and  remanded. 
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(98  Ala.   374) 

BTRMTNGHAM  MINERAL  R.  CO.  T.  CITT 

OF  BESSEMBR. 

(Supreme  Court  of  Alabama.    July  27,  1883.) 

iKJUHOTioN — Plats — Stbkbts — Rioht  or  Wat. 

1.  A  temporary  ln}Qnction  will  not  be  dia- 
aolyed  on  motion  on  the  denials  of  the  answer 
where  the  answer  sets  np  matters  in  avoidance 
or  an  independent  defense. 

2.  A  bill  by  a  railroad  company  to  enjoin 
a  city  from  ojMninK  a  street  across  its  right 
of  way  without  compensation  showed  that  it 
had  entered  on  the  right  of  way,  and  oonstroct- 
ed  its  road,  nnder  an  agreement  that  the  right 
of  way  shonld  be  conveyed  to  it  in  considera- 
tion of  its  constmcting  Its  road;  that  snbse- 
qnently.  In  porsnance  thereof,  a  conyeyance 
was  made  to  it  of  a  right  of  way  over  certain 
lands  in  defendant  city  "as  now  snrvejred,  laid 
off,  and  drawn;"  that  in  the  mean  time  the 
owner  of  the  land  had  filed  a  plat  of  the  land, 
showing  streets  and  tbe  line  of  complainant's 
right  of  way,  pursuant  to  Act  Feb.  28,  1887, 
(Acts  1886-87,  p.  93.)  providing  that  the  record- 
ing of  sndi  a  plat  snail  be  a  conveyance  in  fee 
of  the  portions  thereon  marked  or  noted  as 
donated  to  the  public,  and  that  the  portions 
diown  thereon  as  intended  for  streets  and  other 
public  uses  shall  be  held  in  trust  for  the  par- 
poses  intended  or  set  forth.  BM,  that  the 
bill  showed  that  the  fee  of  the  streets  was  con- 
veyed to  the  public,  subject  only  to  complain- 
ant's right  of^  way,  and  that  the  conveyance 
to  complainant  was  in  acctodance  therewith. 

Appeal  from  city  court  of  Birmingham; 
William  W.  Wllkerson,  Judge. 

Suit  by  the  Birmingham  Mineral  Ball- 
road  Company  to  enjoin  the  dty  of  Besse- 
mer. Decree  for  defendant  Complainant 
appeals.    Affirmed. 

Hewitt,  Walker  &  Porter,  for  appelUutt. 
James  £.  Webb  and  Thomas  M.  Owen,  for 
appellee. 

COLEMAN,  J.  The  Birmingham  Mineral 
BaJlroed  Comi>an7  filed  the  present  bill  to 
enj(dn  the  d^  of  Bessemer  froin  opening 
np  El£^th  avenne  across  its  right  of  way, 
without  first  making  compensation  at  re- 
sorting to  condemnation  proceedings  under 
the  statute.  A  temporary  Injunction  issued 
in  accordance  with  the  prayer  of  tbe  UU. 
The  respondent  demurred  to  the  bill,  and 
also  filed  an  answer.  The  cause  was  sub- 
mitted upon  the  demurrer  to  the  bin,  and 
uptHi  motion  to  dissolve  tbe  injunction.  The 
motion  to  dlss<dTe  the  injunction  -  is  based 
upon  two  grounds:  (1)  The  denials  of  the 
answer;  (2)  for  want  of  equity  la  tiie  bllL 
Tbe  court  overruled  the  demurrer  to  the 
bill,  but  dissolved  the  injunction  upon  the 
denials  of  the  answer. 

The  court  was  la  error  In  basing  the  de- 
cree dissolving  the  injunction  upon  the  de- 
nials of  the  answer.  Where  the  facts 
averred,  upon  which  the  Injunction  la  claimed, 
the  burden  of  proving  which  are  upon  the 
'plaintiff,  are  clearly  and  explicitly  denied  In 
the  answer,  generally  tbe  Injunction  ^ould 
be  dlBs<dved;  but  where  the  answer  sets  np 
matter  in  avoidan(se,  or  an  Independent  de- 
fense, the  proof  of  which  rests  upon  the  re- 
spondent the  rule   Is  otherwise.    Bembort 


T.  Brown,  17  Ala,  067;  Jackson  t.  Jackson, 
81  Ala.  293,  10  South.  Rep.  31;  BoUlng  v. 
Roman,  (Ala.)  10  South.  Bep.  653;  Morris 
Canal,  etc.,  Co.  v.  Mayor,  etc.,  of  Jersey  City, 
12  N.  J.  Eq.  227;  10  Amer.  &  Eng.  Enc. 
Law,  1018;  Ballway  Co.  v.  Witherow,  82 
Ala.  190,  3  South.  Rep.  23.  We  find  in 
some  Instances,  where  an  averment  of  fact 
made  by  the  bill  is  dolled  in  the  answer, 
the  denial  is  immediately  followed  by  mat- 
ters In  avddanoe,  <x  matter  in  titie  nature 
of  a  defense,  not  responsive  to  the  allegation 
of  fact  We  cannot  oonsider  the  merit  of 
the  defense,  presented  by  averments  of 
this  character  made  in  the  answer,  upon 
a  motion  to  dissolve  the  injunction. 

Tbe  qnestton  of  vital  importance  is  that 
presented  upon  the  motion  to  dissolve  the 
Injunction  for  want  of  equity  In  the  bilL  If 
there  Is  no  equity  in  Uie  bill,  then  the  In- 
Junctlcm  was  properly  dissolved,  -  and  the 
oonclnsion  of  the  court  must  be  sustained, 
although  the  reason  assigned  was  not  the 
proper  one.  In  determining  this  question, 
the  whole  bUl  must  be  considered  together, 
and  if  there  be  averments  in  the  bill  which, 
If  standing  alone,  might  give  It  equity,  If 
there  are  other  averments  which  cwitradlot 
or  qualify  these  facts,  and  which.  If  true, 
Show  that  tbe  bill  is  without  equity,  the  bill 
cannot  stand.  Pleadings  must  be  construed 
most  strongly  against  the  pleader.  The  ma- 
terial facts  presented  In  Oie  amended  bill 
are  substantially  the  following:  About  the 
lat  of  April,  1887,  the  complainant,  under 
a  parol  contract  of  purchase  of  tbe  right  of 
way  from  the  Bessemer  Land  &  Improve- 
ment Company,  the  consideration  of  which 
was  an  agreement  to  construct  Its  railroad 
Une  over  and  along  the  right  of  way,  entered 
into  possession,  and  began  the  construction 
of  the  rood,  according  to  the  agreement, 
and  has  been  in  possession  of  the  same  ever 
since;  that  the  improvement  company  owned 
the  fee,  and  promised  on  its  part  to  make  a 
conveyance  of  the  right  of  way.  It  may  be 
tliat  the  facts  here  stated.  If  true,  would  re- 
move the  parol  agreement  from  under  the  In- 
fluence of  the  statute  of  frauds,  and  be  ef- 
fective to  vest  in  the  purchaser  the  right  to 
compel  a  conveyance  of  the  right  of  way. 
Railroad  Co.  v.  Davis,  91  Ala.  616,  8  South. 
Rep.  349.  In  this  agreemoit,  as  stated  in 
the  bill,  the  width  of  the  rl^t  of  way  is 
not  defined,  but  the  agreement  mi^t  not 
be  void  on  this  account  Railway  Co.  v. 
Brown,  (Ala.)  13  BouOl  B^>.  70.  The  bill, 
however,  does  not  stop  with  the  averments 
as  to  this  parol  agreement  but  sets  up  the 
deed  of  conveyance  made  by  the  improve- 
ment company  to  show  title  In  Itself.  This 
deed  is  made  Exhibit  A  to  the  bill,  and  bears 
date  June  16,  1887,  and  Is  made  the  evi- 
dence of  plaintiff's  right  and  title  to  the 
right  of  way.  Whatever  may  have  been 
the  parol  agreemait  the  deed  seems  to  have 
been  accepted  as  a  complete  execution  of 
and  compliance  with  the  parol  promise  of 
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the  Improyement  company,  and  famishes  the 
terms  of  the  conveyance,  the  width  of  the 
right  of  way,  the  limitations,  If  any,  condi- 
tions, and  Interest  conveyed.  It  conveys  the 
right  of  way  "over  the  following  lands  in 
the  city  of  Bessemer,  as  now  surveyed,  laid 
off,  and  drawn,  to  wit,"  etc  Tbe  grantor 
covenants  that  the  premises  are  free  from 
incumbrance;  that  it  is  seised  in  fee;  and 
warrants  the  title.  This  deed  makes  no 
reference  to  any  prior  or  other  agreement 
or  contract  of  sale  of  the  right  of  way.  It 
will  be  noticed  that  the  description  of  the 
right  of  way  in  the  deed  of  c(mveyance  re- 
fers to  the  city  of  Bessemer  "as  now  sur- 
veyed, laid  off,  and  drawn."  The  terms  and 
provisions  of  this  deed  were  sufficient  to 
convey  to  the  grantee  whatever  of  Interest 
was  then  owned  by  the  Improvement  com- 
pany. 

In  the  third  paragraph  of  the  bill,  it  is 
averred  "that  on  the  11th  day  of  April,  1887, 
the  Bessemer  Land  &  Improvement  Oom- 
pany  filed  for  record  la  the  office  of  the 
Judge  of  probate  a  map  of  Its  lands  includ- 
ed in  the  present  corporate  limits  of  the 
city  of  Bessemer,  showing  its  streets,  alleys, 
and  avenues,  which  map  is  made  Exhibit 
B  to  the  biU."  It  is  averred  that,  prior  to 
the  granting  of  the  right  of  way,  "no  lots 
as  shown  on  said  map  were  sold  or  con- 
veyed to  any  person  whatever."  The  bill 
then  undertakes  by  averment  to  assert  com- 
plainant's understanding  of  what  is  shown 
by  the  map.  The  word  "granting,"  which 
we  have  italicized,  evidently  refers  to  the 
deed  of  conveyance.  Considering  Exhibits  A 
and  B  to  the  bUl  in  connection  with  Its  aver- 
ments, and  we  are  led  irresistibly  to  the  con- 
clusion that  the  complainant  acquired  no 
other  rights  or  interest  by  its  purciiase  of 
the  right  of  way  than  that  owned  by  the 
improvement  company  at  the  date  of  the 
deed  of  conveyance^  to  wit,  June  15,  1887. 
It  has  been  decided  that  "the  mere  laying 
out  of  the  lots,  and  making  a  map  showing 
streets,  do  not  of  themselves  deprive  the 
owner  of  the  right  to  use  the  property  as 
ills  own.  There  must  be  an  acceptance  of  titie 
dedication,  of  which  the  sale  and  purchase 
of  lots  are  sufficient  proof.  The  sales  and 
conveyances  of  Iota  describing  the  streets  as 
boundaries  constitute  covenants  with  the 
purchasers  that  the  streets  are  dedicated  to 
their  use  and  the  use  of  the  public."  Evans 
T.  Railway  C!o.,  90  Ala.  58,  7  South.  Hep. 
768.  Doubtless,  it  was  under  this  view  of 
the  law  that  the  pleader  averred  "there  had 
been  no  sale  of  lots  to  any  one"  prior  to  the 
"granting."  By  a  general  law  enacted  Feb- 
ruary 28,  188T,  (see  Acts  1886-87,  p.  93,)  it 
is  provided  as  follows:  "Section  1.  Be  it 
enacted  by  the  general  assembly  of  Alabama 
that  any  person  who  shall  wish  to  divide  his 
lands  into  town  lots,  shall  cause  the  same  to 
be  surveyed  by  a  competent  surveyor,  if 
not  already  surveyed,  and  shall  cause  a  plot 
or  map  of  said  lands  to  be  made,  showing 


the  streets,  alleys  and  pnbllc  grounds,  and 
giving  the  bearings  and  length  of  each  bound- 
ary of  every  lot  and  block,  and  bearings, 
length,  width  and  name  of  every  street  con- 
tained therein,  and  numbering  each  block 
and  each  lot  in  each  block,  progressively; 
such  plot  must  show  the  relation  of  the 
land  so  plotted  to  the  government  survey. 
Sec  2.  The  plots  or  maps  having  been  com- 
pleted, shaU  be  certified  by  the  surveyor  and 
acknowledged  by  the  owner  of  the  land,  or 
his  attorney  duly  authorized,  in  the  same 
manner  as  deeds  of  land  are  required  to  be 
acknowledged.  Ttie  certificate  of  the  sur- 
veyor and  of  acknowledgment,  together  with 
the  plot,  shall  be  recorded  in  the  office  of 
the  Judge  of  probate  in  the  county  in  which 
the  land  Is  situated,  in  a  book  kept  toe  that 
purpose,  and  such  acknowledgment  and  rec- 
ord shall  have  like  effect,  and  certified  cop- 
ies thereof  and  of  such  plot,  may  be  used  in 
evidence  to  the  same  extent  and  with  like 
effect  as  in  case  of  deeds.  Sec.  3.  The  ac- 
knowledgment and  recording  of  such  plot 
shall  be  held  in  law  and  in  equity  to  be  a 
conveyance,  in  fee  simple,  of  such  portiMi  of 
the  premises  plotted  as  are  marked  or  noted 
on  such  plot  as  donated  or  granted  to  the 
public  and  the  premises-  intended  for  any 
street,  alleyway,  common  or  other  public 
use,  as  shown  in  said  plot,  slioll  be  held  in 
that  trust  for  the  uses  and  purposes  intended 
or  set  forth  in  said  plot."  The  act  then 
provides  in  what  manner  such  plot  may  be 
vacated,  and  also  makes  provisions  for 
towns  or  cities  which  had  been  laid  off  prior 
to  its  adoption.  Leaving  out  of  view  the 
answer  of  the  respondent,  we  cm  but  con- 
clude, under  the  averments  of  the  bill,  in 
connection  with  the  map  itself,  that  it  was 
the  purpose  of  the  improvement  company 
on  the  lith  of  April,  1387,  more  than  two 
months  before  the  execution  of  the  convey- 
ance of  the  right  of  way  to  complainant, 
to  comply  with  this  act  of  the  legislature. 
The  filing  for  record  of  the  map  and  its  ac- 
knowledgment, In  the  manned  prescribed  by 
the  statute,  effected  a  conveyance  In  fee  sim- 
ple of  such  portion  of  the  premises  donated 
or  granted  to  the  public,  "and  the  premises 
intended  for  any  street,  alleyway,  common 
or  other  publlo  use,  as  shown  in  said  plot, 
were  held  in  that  trust,  for  the  uses  and  pur- 
poses Intended  or  set  forth  in  said  plot." 
The  bill  shows  that  on  "the  24th  day  of 
August,  1887,  the  city  of  Bessemer  was  in- 
corporated under  the  general  laws  of  Ala- 
bama, and  by  such  Incorporation  acquired 
whatever  rights  and  interest  were  granted 
for  streets,  alleyways,"  etc.,  by  the  acknowl- 
edgment and  recording  of  the  map  or  plot 
of  the  city  of  Bessemer  on  the  11th  of  April 
preceding. 

There  is  no  quesUon  as  to  the  vacation  of 
any  grant  made  in  the  map,  as  provided  In 
the  statute.  The  remaining  and  only  ques- 
tion dep^ids  upon  the  construction  of  the 
map  itseU.    Does  the  map  show  a  reserva- 
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tlon  In  the  ImproTement  company,  the 
grantor,  ot  a  fee  to  the  right  of  way  along 
which  the  mineral  railroad  company's  line 
was  located,  and  which  fee  passed  by  Ita 
deed  of  conveyance  of  June  15,  18S7,  or  does 
It  not  afflrmatlvely  show  that,  by  ylrtae  of 
■ectlon  8  of  the  above  act,  the  fee  passed, 
and  was  held  In  trost  for  the  uses  and  piu> 
poses  therein  Indicated,  sabject  only  to  a 
right  of  way,  for  the  mineral  railroad,  the 
course  and  location  of  which  was  Indicated 
hy  the  dotted  lines,  and  its  width  by  the 
straight  lines  on  either  side  of  the  dotted 
Unes?  We  think  It  perfectly  clear  that  the 
latter  conclusion  is  the  correct  one,  and  was 
■0  Intended  by  the  parties,  as  shown  by 
the  qnallflcation  tat  the  deed  of  convey- 
ance "over  the  following  lands  in  the  dty  of 
Bessemer,  as  now  surveyed,  laid  of^,  and 
drawn."  The  construction  contended  for  by 
appellant  would  divide  the  dty  into  three 
parts,— north  and  south,  separated  by  the  Bir- 
mingham Mineral  Railroad  line  of  way  and 
the  line  of  the  Alabama  Great  Sonthem 
Railroad;  and  into  eastern  and  western  parts, 
separated  by  the  Birmingham  Mineral,  Kan- 
«s  City,  and  other  railroads  running  through 
tile  dty,  north  and  south.  In  determining 
tiie  respective  rights  of  the  dty,  and  the 
li^ts  of  way  granted  to  the  railroads  or  to 
pnbllc  uses,  acquired  after  the  filing  of  the 
map  and  its  adcnowledgment,  as  provided  in 
the  statute  anpra,  we  hold  the  interest  which 
passed  by  virtue  of  the  statute  is  superior 
to  any  that  could  be  conveyed  subsequently, 
without  regard  to  the  terms  and  covenants 
of  any  such  subsequent  grant  and  convey- 
ance. We  do  not  wish  to  be  understood 
as  Intimating  that  filing  and  recording  the 
map  and  the  admowledgment  thereto  could 
in  any  way  afCect  the  vested  rights  of  per- 
sons. We  dedde  the  case  as  presented  in 
the  pleadings,  construing  the  bill  most 
•trongly  against  the  pleader,  and  we  have 
applied  this  same  rule  in  our  criticism  of  the 
answer.  As  advised  by  the  pleadings,  we  do 
not  see  that  ttie  bill  can  be  cured  by  amend- 
ment, but  we  make  no  decision  upon  this 
question.  As  It  stands  before  us.  It  Is  wltb> 
out  equity,  and  consequently  the  decree  dis- 
wdvliis  Vao  injunction  must  be  affirmed. 


(98  aul  no 

OBAM  T.  EAST  TBNMESSBB,  V.  ft  O.  BT. 
CO.  et  al. 

(Supreme  Court  of  Alabama.  June  22,  1883.) 
IxnntT  TO  BMn.oTa— Plbadino — Wimusq*. 
In  an  action  for  personal  Injuries,  plain- 
tiff alleged  that  at  the  time  he  was  injnred  he 
was  in  the  employ  of  two  railroad  companies, 
(defendants.)  The  evidence  allowed  that  the 
oompaniea  employed  a  common  aeent  at  a  rail- 
raad  crossing  who  had  charge  of  the  common 
office^  and  the  tt^sbt  of  both  companies,  and 
who  had  under  him  a  yard  master,  wlio  em- 
ployed plaintiff  as  switchman,  llie  E.  O). 
employed  the  yard  master  and  plalntlS;  the 
Ii.  Co.  paying  one-half  the  expenses.  At  tho 
time  of  the  mjury,  plaintiff  was  coupling  cars 
In  a  train  for  the  U  Ca    Edd,  that  at  the  time 


ha  was  not  in  the  employ  of  the  EL  Co.,  and 
the  variance  was  fatal. 

Appeal  from  circuit  court,  Shelby  countyi 
!«  Roy  F.  Box,  Judge. 

Action  by  J.  O.  Dean  against  the  Bast  Ten- 
nessee, Virginia  &  Georgia  Railroad  Com- 
pany and  the  Lonisville  ft  Nashville  Railroad 
Company  to  recover  damages  for  personal  In- 
juries alleged  to  have  been  sustained  by  rea- 
son of  the  defendants'  negligence.  There 
was  Judgment  for  the  defendants,  and  plain- 
tiff appeals.    Affirmed. 

W.  R.  Oliver  and  L.  A.  Dean,  for  appellant 
PettDs  ft  Pettus,  for  the  East  Tennessee,  Vir- 
ginia ft  Georgia  Railroad  Company.  Charles 
P.  Jones,  for  the  Louisville  ft  Nashville  RaU- 
road  Company. 

HEAD,  J.  The  plaintiff  sues  the  two  de- 
fendant companies  Jointly  for  a  personal  in- 
jury alleged  to  have  been  sustained  by  him 
through  their  negllgenoa  There  are  ftiree 
counts  In  the  complaint  The  first  count  al- 
leges that  on  and  prior  to  the  day  of  the  In- 
Jury  the  two  defendants  operated  and  used  a 
certain  swltdi  engine  for  the  purpose  of 
switching  cars  from  one  trade  to  another, 
and  in  transferring  cars  from  the  Bast  Ten- 
nessee, Virginia  &  Georgia  Railway  to  the 
Louisville  ft  Nashville  Railroad,  and  vice 
vena;  In  the  town  of  Calera,  and  that  plain- 
tiff was  in  the  service  of  the  two  defendants 
as  a  switchman  or  car  coupler.  In  connection 
with  said  switch  engine,  undw  the  comman^l 
and  direction  of  one  J.  W.  Rhodes,  who  was 
the  yard  master  of  the  defendants  at  Calera, 
and  while  engaged  in  such  service  he  was 
ordered  by  said  yard  master,  under  whose 
superintendence  plaintiff  then  was,  to  couple 
cars  that  were  standing  on  a  side  track  on 
the  Louisville  &  Nashville  Railroad,  in  Cale- 
ra, one  of  which  was  attached  to  the  switch 
engine,  and  while  attempting  to  make  the 
coupling  the  iron  drawheads  of  the  two  cars 
were  driven  in,  and  his  arm  was  caught  and 
Injured,  and  that  such  injury  was  suffered 
by  reason  of  defective  worlts,  maddneiy,  or 
plants  connected  with  or  used  In  the  defoid- 
ants'  business,  to  wit  the  coupling  and  appli- 
ances used  for  connecting  such  cars,  all  of 
which,  but  for  the  want  of  proper  care  and 
diligence,  would  have  beoi,  or  ought  to  have 
been,  known  to  defendants,  and  were  un- 
known to  plaintiff.  The  second  count  Is  the 
same,  except  that  Instead  of  alleging  that 
plaintiff  was  "In  the  service  of  the  defend- 
ants," It  alleges  that  he  was  a  swltdiman  or 
car  coupler  In  the  railroad  yards  at  the  de- 
fendants at  Calera.  The  third  cotmt  is  ttie 
same  as  the  first  except  that  instead  of  the 
expression  above  quoted,  it  alleges  that  pUln- 
flff  was  employed  by  the  defendants  as  • 
switchman  and  car  coupler. 

We  cannot  construe  these  varying  aver- 
ments otherwise  than  as  meaning  the  same 
thing.  Taking  the  averments  most  strongly  ■ 
against  the  pleader,  we  are  forced  to  construe 
the  expression  that  plaintiff  was  In  the  serv- 
ice of  the  defendants,  as  In  the  first  count, 
and  that  he  was  a  switchman  or  car  ooiqdMr 
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in  the  railroad  yarda  of  the  defendants,  aa 
In  tbe  second  count,  to  mean  that  he  was  In 
the  employ  of  both  defendants,  as  alleged  In 
the  third  count  Under  the  settled  rule  that 
the  allegata  and  probata  must  correspond, 
to  entitle  plaintiff  to  recover.  It  was  essential 
to  prove  that,  in  respect  of  the  Injury  of 
which  he  complains,  he  bore  the  relation  to 
the  two  defendants  which  he  alleged.  The 
existence  of  this  status,  as  the  plaintiff  saw 
fit  to  allege  it,  must  have  been  established  as 
being  related  to  the  tortious  acts  alleged  as 
causing  the  injury.  The  circuit  court  gave 
the  general  affirmative  charge  in  favor  of 
the  defendants.  The  propriety  of  this  in- 
struction will  be  tested  by  a  consideration  of 
the  evidence.  The  roads  of  the  two  defend- 
ants intersect  or  cross  at  Calera.  By  ar- 
rangement between  the  two  companies,  they 
employed  a  common  agent  at  that  place, 
(Bridges,)  who  had  charge  of  the  common  of- 
fice, and  directed  the  employes  who  did  the 
work  of  selling  tickets,  handling  freight,  and 
placing  cars  for  both  companies.  There  was 
also  an  officer  known  as  "yard  master," 
(Rhodes,)  who  was  engaged  in  doing  the  mov- 
ing and  switching  of  cars  for  both  companies 
from  one  road  to  the  other,  and  on  both 
roads.  He  did  lils  work  as  directed  by  the 
said  common  agent,  Bridges,  or  by  the  mas- 
ter of  trains  for  the  respective  roads.  This 
yard  master,  Rhodes,  employed  the  plaintiff 
to  work  with  him  as  switchman  and  car 
coupler,  and  he  was  so  engaged  at  the  time 
he  was  Injured.  The  common  agent.  Bridges, 
testified  that  there  was  an  agreement  be- 
tween -Oie  two  companies  that  the  Bast  Ten- 
nessee, Virginia  &  Georgia  Oompany  should 
employ 'the  forte  to  do  the  work,  and  the 
Louisville  &  Nashville  Oompany  should  pay 
half  the  expenses;  that  both  Rhodes,  the 
yard  master,  and  plaintiff,  the  switchman, 
were  employed  by  the  forlner  company,  and 
the  latter  paid  fbe  former  company  one-half 
their  wages.  Bridges  was  paid  by  both  com- 
panies, and  it  is  conceded  he  was  the  agent 
of  both.  It  does  not  appear  whether  he  was 
authorized  to  employ  and  discharge  the  yard 
laborers,  or  not.  The  extent  of  his  authori- 
ty over  them,  so  far  as  the  evidence  discloses, 
was  to  direct  them  in  the  discharge  of  their 
duties.  It  does  not  appear  what  person  em- 
ployed Rhodes,  the  yard  master;  the  only 
testimony  on  that  point  being  that  of  Bridges, 
the  agent,  that  both  the  yard  master  and 
plaintiff  were  employed  by  the  East  Ten- 
nessee,  Vlrgtola  &  Georgia  Railway  Com- 
pany. 

Dq.  these  facts  tend  to  show  an  employ- 
ment of  plaintiff,  by  both  companies,  to  per- 
form the  service  in  which  he  was  engaged 
when  injiired?  The  text-bodks  lay  down,  as 
a  gNieral  prlndple,  ,that  the  relation  of  mas- 
ter, and  servant  exists  when  the  person 
sought  to  be  charged  as  master  has  the  right 
to  direct  and  control  the  alleged  servant  in 
the  performance  of  the  work  upon  ^hlch  he 
Is  engaged,  and  to  accept  or  reject  the  reaOi- 


tlon  of  service  by  such  servant.  Tbaa,  in 
Wood,  Mast  &  Serv.  {  305,  it  is  said:  "The 
relation  of  master  and  servant  only  exists 
where  the  person  sought  to  be  charged  as 
master  either  employed  or  controlled  the  serv- 
ant, or  had  the  right  of  control  over  him,  at 
the  time  when  the  injury  happ^ied,  or  ex- 
pressly or  tacitly  assented  to  the  rendition  of 
the  particular  service  by  him."  He  must  at 
the  time  have  had  the  right  to  direct  the  ac- 
tion of  the  servant,  and  to  accept  or  reject 
Its  rendition  by  him.  This  language  Is  sub- 
stantially reiterated  in  14  Amer.  &  Eng.  Bmc. 
Law,  752.  It  may  be  conceded  that  undw 
these  principles  of  law,  and  the  evidence,  as 
we  have  stated  it  above,  the  arrangement  was 
such  as  to  create  a  relation  of  master  and 
servant  between  the  plaintiff  and  both  these 
defendants.  T^ese  relations,  however,  were 
several  as  to  the  defendants,  except  as  to 
any  s^^ce  the  plaintiff  might  perform  for 
them  Jointly  under  it  If,  under  the  ar- 
rangement a  service  arose  for  and  in  behalf 
of  both  defendants,  then  the  plaintiff,  called 
upon  to  perform  it,  was,  as  to  such  service, 
in  their  Joint  employment;  but  If  a  particular 
service  was  performed  for  one  of  the  em- 
ployers alone,  the  other  having  no  interest 
in  or  concern  with  It,  Qien,  as  to  sach  serv- 
ice, the  plaintiff  could  not  be  said  to  have 
been  in  the  employ  of  both  Jointly.  Tlie- 
company,  having  no  connection  with  the  par- 
ticular service  being  roidered,  would  have  no 
control  over  the  servant  performing  it;  and, 
as  to  it,  there  would  be  no  relation  of  mas- 
ter and  servant  betwe^i  it  and  the  servant 
Apply  these  principles  to  the  present  case. 
The  plalntUf's  testimony  is  as  follows:  "I 
was  directed  by  Yard  Master  Rhodes  to 
couple  two  cars  that  were  on  the  Lonisville 
&  Nashville  side  track.  One  of  the  can  was 
a  Norfolk  &  Western  car.  That  one  had 
Just  been  brought  from  the.  East  Tennessee, 
Virginia  &  Georgia  Railway  track,  and  left 
it  on  the  Louisville  &  Nashville  side  track, 
and  then  went  with  the  switch  engine,  and 
got  a  Georgia  Pacific  cor  that  was  on  the 
tank  track  of  the  LoniavlUe  &  Nashville  Rail- 
road, and  brouj^t  it  to  couple  with  the  Nor- 
folk &  Western  car,  aitd  it  was  these  two 
cars  I  was  directed  to  couple  while  they  were 
on  the  LoulBvllle  &  Nashville  track,  at  Oalera, 
Ala."  Plaintiff  was  injured  while  attempt- 
ing to  effect  this  coupling.  The  other  undto- 
puted  evidence  shows  that  this  coupling  was 
being  done  In  making  up  a  train  for  the 
LouisvlUe  &  NuAville  Company  to  go 
through  to  Mobile  and  New  Orleans  over 
that  company's  road.  One  of  the  two  cars 
In  question  was  dtstined  to  Mobile,  and  the 
other  to  New  Orleans,  and  the  train  being 
made  up,  and  containing  them,  departed, 
shortly  after  the  plaintiff's  injury,  to  those 
points.  It  thus  unmistakably  appears,  from 
the  undisputed  evidence,  that  the  service 
plaintiff  was  engtaged  in,  when  hurt,  was 
excluslTi^.  that  of  the  Louisville  &  Nash- 
vflle  Railroad  Company,  in  which  the  other 
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iBteaAant  had  no  Interest,  and,  in  respect  of 
which,  no  right  of  control  over  the  plaintlfl. 
The  averment  of  the  complaint.  In  legal  ef- 
fect, Is  that.  In  respect  of  this  service,  the 
plaintiff  was  in  the  Joint  employment  of  both 
defendants.  There  Is  therefore  a  fatal  vari- 
ance between  the  allegations  and  the  proof, 
and  the  g^ieral  charge  for  the  defendants 
was  property  given.     Affirmed. 


on  Ala.  168) 

SIMON  et  aL  v.  JOHNSON. 

(Sapreme  Court  of  Alabama.    June  14,  1803.) 

AUTBORITT  or  AoBJJTs— Custom— Efpbct—No- 
noK. 

1.  A  traveling  salesman,  selling  by  sample 
for  credit  or  cast),  to  be  paid  on  receipt  of  the 
goods,  lias  no  implied  authority  to  colleot  the 
money  agreed  to  be  paid. 

2.  A  costom  in  the  town  in  which  the 
Roods  were  sold  to  pay  snch  salesmen  is  not 
binding  on  nonresident  prlndpals,  in  the  ab- 
sence of  evidence  of  notice  to  them  of  snch 
CDstom. 

Appeal  from  circuit  court,  Geneva  county; 
J.  M.  Garmichael,  Judge. 

Assumpsit,  counting  on  the  general  counts, 
by  J.  Simon  &  Son  against  J.  J.  Johnson. 
Judgment  for  defendant  Plaintiffs  appeaL 
Reversed. 

The  plaintiffs  introduced  in  evidence  aver^ 
Ifled  account  The  defendant  testified  in  his 
own  behalf  that  he  bought  the  goods  con- 
tained in  the  verlHed  statement  at  plain- 
tiff's account  from  one  J.  B.  Carlisle,  who 
was  a  drummer  for  plaintiffs;  that  he  ar- 
ranged with  said  Carlisle  to  discount  said 
bill  at  8  per  cent  upon  receipt  of  Invoice, 
and  that  it  had  been  his  (defendant's)  cus- 
tom for  8  or  10  years  to  pay  drummers  for 
goods  bought  from  them,  and  it  was  the 
custom  of  the  merchants  In  Geneva  to. pay 
drummers  the  money  for  goods  bought  from 
them;  that  he  had  never  bought  but  one 
bin  before  this  one  from  the  plaintiffs,  and 
did  not  remember  whether  he  paid  the 
drummer,  or  remitted  direct  to  the  plain- 
tiffs; and  that  he  paid  the  present  bill,  less 
tbe  discount,  to  the  said  Carlisle,  and  took 
Carlisle's  receipt  in  full  for  the  same,  and 
wrote  to  the  plaintiffs  at  once  that  he  had 
paid  the  amount  due  them  to  said  CarllEiIe; 
and  that  he  did  not  think  plaintiffs  replied 
to  said  letter.  The  plaintiffs  objected  to  the 
proof  of  the  custom  of  the  merchants  of 
Geneva,  "unless  he  first  proved  that  ft  was 
the  custom  of  J.  Simon  &  Son  to  allow  their 
drummers  to  collect  for  goods  sold  in  Gene- 
va." The  court  overruled  this  objection,  and 
the  plaintiffs  duly  excepted.  The  plaintiffs 
further  objected  to  said  proof  on  the  ground 
that  the  time  proven  was  not  long  enough  to 
constltote  a  custom  or  usage.  The  court  al- 
so overruled  this  objection,  and  plaintiffs  du- 
ly excepted.  In  rebuttal,  the  plaintiffs  in- 
troduced testimony  to  tlie  ^ect  that  on 
the  receipt  of  Johnson's  letter,  they  immedi- 
ately wrote  him  that  Carlisle  was  not  aa- 


thotlzed  to  ccdiect  the  amount  due  on  said 
account  and  that  his  receipt  would  not  be 
recognised.  Upon  the  introductian  of  all  the 
evidence,  the  plaintlffB  requested,  among  oth- 
er written  charges,  the  foliowtng:  "If  the 
Jui7  believe  the  evidaioe,  they  will  find  for 
the  plain  tiffs."  The  court  refused  to  give 
this,  as  well  as  other  charges  requested  py 
the  plaintiffs,  and  to  the  refusal  to  give  eiu^ 
of  them  the  plaintiffs  separately  excepted. 

J.  J.  Morris  and  W.  D.  Roberts,  for  appel- 
lanta    M.  B.  MilUgan,  for  appellee. 

McOLELIiAN,  J.  The  dedd^  weight  of 
authority— 4ndeed,  well-nigh  all  the  adjudged 
cases— supports  the  pn^Ktsltion  that  a  trav- 
eling salesman  of  mendundise,  making- sales 
by  sample  on  a  credit  or  for  cash,  to  be  paid 
on  receipt  of  the  goods  or  the  invoice  of 
them,  has  no  implied  authority  to  collect  the 
money  agreed  to  be  paid  from  the  purdiaser. 
2  Amer.  &  Bng.  Enc.  Law,  p.  355,  and  notes; 
Kane  v.  Barstow,  42  Kan.  465,  22  Pac.  Rep. 
588,  10  Amer.  St  Rep.  490,  and  note  on  page 
494;  McKindly  v.  Dunham,  65  Wis.  515,  13 
N.  W.  R^.  485;  Kdbn  v.  Washer,  64  Tex. 
131;  Butler  v.  Dorman,  68  Mo.  296;  Law  v. 
Stokes,  90  Amer.  Dec.  666;  Komemann  v. 
.Moaagfaan,  24  Mich.  36;  dark  v.  Smith,  88 
lU.  298;  Higgbis  v.  Moore,  34  N.  Y.  417; 
Greenleaf  v.  Egan,  SO  Minn.  816,  16  N.  W. 
Rep.  254;  Seiple  v.  Irwhi,  30  Pa.  St  513. 
The  particular  facts  of  the  Maine  case  relied 
on  by  counsel  for  appellee  prevent  it  from 
being  an  authority  against  the  proportion 
Just  stated.  The  opinion  in  that  case,  in- 
deed, '  recognises  the  soundness  of  the  rale 
declared  In  Hlgglns  v.  Moore  and  McKindly 
V.  Dunham,  supra,  and,  in  effect  bases  the 
conclusion  that  payment  was  w^  madp  to 
the  agent  mainly.  If  not  entirely,  on  the  facts 
that  the  "agent  assumed  to  complete  a  con- 
tract of  sale,  specific  in  terms,  stipulating 
that  payment  was  to  be  made  to  himself," 
and  that  "after  the  goods  had  been  delivered, 
he  presented  for  payment  a  bill,  made  upon 
a  genuine  'billhead'  of  his  prindpaL"  Nei- 
ther of  these  facts  Is  in  the  preasat  case  or 
was  involved  in  the  cases  dted.  Without 
committing  ourselves  to  the  effect  accorded 
them  by  the  Maine  court  it  is  readily  con- 
ceivable tliat  there  is  much  reason  for  a>c- 
cordlng  them  an  important  influence  in  shap- 
ing the  conclusion  reached.  Trainer  v.  Mor- 
Ison,  78  Me.  160,  3  AtL  R^.  185.  The  Ver- 
mont case,  relied  on  by  the  appellee,  lnv(dved 
the  sale  by  cme  Allen,  who  was  in  fact  ^ 
traveling  salesman  for  plaintiff's  firm,  but 
who  roprosented  himself  to  be  a  member  qf 
the  i)artneiBliip,  and,  upon,  that  representa- 
tion, made  the  contract  of  sale  with  the  de- 
fendanta  This  contract  embodied  a  stipula- 
tion that  defendants  should  pay  Allen  for 
the  goods  when  he  should  come  to  their  dty 
on  his  next  trip,  in  about  tturee  months; 
and  the  decision  is  based  on  this  express 
stipujatiaa  for  payn)ent  to  AU«i,  In  cqone^ 
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tion  with  the  consideration  that  d^end-  t 
ants  had  a  right,  nnder  all  the  circumstances, 
to  rely  upon  AUoi's  making  a  truthful  report 
«f  the  terms  of  the  sale,  and  to  suppose  that 
the  goods  were  sent  pursuant  to  the  con- 
tract as  made,— a  view  which  finds  nothing 
in  the  present  case  to  rest  upon.  Putnam 
Vj  French,  53  Vt  402.  The  only  case  to 
wMdx  we  have  been  referred,  or  which  our 
own  investigation  has  disclosed,  that  really 
sustains  the  position  taken  for  app^ee>  la 
that  of  Ck>llhas  v.  Newton,  7  Baxt.  269.  No 
great  degree  of  investigation  or  consideration 
is  evinced  by  the  opinion  of  the  court,  and, 
In  reaclilng.the  conclusion  announced,  no  ac- 
count seems  to  have  been  taken  of  the  dis- 
tinction, undoubtedly  very  important,  be- 
tweesn  agents  to  make  contracts  of  sale  by 
sample  to  be  fiUed  through  a  delivery  of 
the  goods  by  the  principal,  time  being  givoi 
for  paymimt,  or  payment  to  be  made  on  de- 
livery by  the  principal,  and  agents  who, 
having  the  property  of  the  principal  in  their 
possession  for  that  puritose,  sell  and  present- 
ly deliver  it  to  the  purchaser.  The  question 
has  not  been  decided  In  Alabama.  We  are 
content,  however,  to  follow  the  very  numer- 
ous cases  which  hold  that  such  an  agent 
has  no  implied  power  to  collect  from  pur- 
chasers for  goods  sold  and  delivered  in  the 
manner  shown  in  this  record.  The  agent  has 
not  the  goods,  and  does  not  deliver  them. 
Prima  facie,  his  agency  Is  discharged  when 
he  makes  a  contract  of  sale,  and  takes  an  or- 
der for  delivery  by  the  princlpaL  The  sole 
purpose  of  his  itinerary  is  to  induce  parties 
having  need  of  the  wares  in  which  his  prin- 
cipal deals  to  buy  them  from  tlie  house  be 
represents.  In  doing  this,  he,  in  a  sense,  has 
taken  the  place  of  ordinary  advertisement, 
and  orders  through  the  mails  to  the  whole- 
sale dealer,  whi<di  obtained  in  the  course  of 
such  transactions  before  his  day.  Having 
done  this  In  a  given  instance,  at  a  partic- 
ular place,  and  made  report  to  his  employe, 
be  passes  on,  and  it  is  the  merest  accident 
If  be  is  again  at  that  place  at  the  time  the 
bill  falls  due,  or  if  the  purchaser  at  such 
time  knows  his  whereabouts.  To  hold  that 
an  ag^ency  simply  to  make  and  report  such 
contracts  of  sale  under  these  circumstances 
Involves  an  agency  to  collect  the  contract 
price  when  the  account  matures,— a  matter 
wholly  beyond  the  exigencies  of  commerce, 
which  brought  these  agencies  into  being,  in- 
convenient of  accomplishment,  and  entirely 
unnecessary,  in  such  sort  that  it  is  to  be  as- 
sumed that  the  principal  held  the  agent  out 
as  empowered  to  collect,— would  be  too  rad- 
ical a  d^arture  from  elementary  principles 
of  the  law  of  agency  to  be  tolerated.  To 
the  conthtry,  we  hold  that  a  traveltng  sales- 
man, making  contracts  of  sale  by  sample, 
goods  to  be  delivered  by  the  principal,  and 
the  purchase  money  to  be  paid  on  delivery, 
or  at  any  other  Ume  transpiring,  or  upon 
any  other  event  happening  In  the  fatnre,  is, 
upon  these  facts,  and  without  more,  wholly 


unanthotlzed  to  receive  paymoit,  and,  of  con- 

seanence,  that  payment  made  to  him  will 
not  discharge  the  debtor  from  his  liability 
to  the  principal. 

It  is  insisted,  however,  in  this  case,  that 
the  payment  was  authorized  and  justified  by 
a  custom  prevailing  generally  in  the  town  of 
Geneva  (where  the  contract  of  sale  was 
made,  the  goods  delivered  subsequently,  and 
the  price  paid,  also  subsequently,  to  the 
agent)  for  payments  to  be  made  in  this  way. 
The  plaintiffs,  whom  this  agent  was  repre- 
senting, lived  and  carried  on  their  business 
in  New  Orleans.  Conceding  that  the  usage 
Itself  was  established  by  the  evidence.  It  did 
not  authorize  or  Justly  the  payment  to  the 
agent,  or  in  any  manner  change  or  afiTect  the 
rights  of  the  principals,  tmlesB  it  had  also 
been  proved  that  they  had  notice  of  it.  Ga<- 
man  American  InaCcv.  OommercialFirelns. 
Co.,  (Ala.)  11  South,  Rep.  117.  This  was  not 
only  not  proved,  but  there  was  no  evidence 
adduced  which  legitimately  tended  to  prove 
it  The  only  facts  relied  on  as  having  such 
a  tendency  is  that  some  years  previously  the 
defendant  had  purdiased  a  bUl  of  goods 
from  a  firm  in  New  Orieans;  paid  the  Wl 
at  maturity  to  the  traveling  salesman  who 
took  the  order;  informed  the  firm  of  the 
fact;  that  Uiey  did  not  dissent  from  or  ob- 
ject to  this  mode  of  payment;  and  that  one 
member  of  that  firm  is  now  a  member  of  the 
plaintifTs'  firm.  It  is,  we  think,  too  dear 
for  discussion  that,  as  proof  of  this  one  iso- 
lated transaction  would  be  no  evidence  of 
the  alleged  custom,  so  notice  of  It  would  be 
no  evidence  of  notice  of  such  custom.  Many 
of  the  rulings  and  instructions  of  the  trial 
court  are  out  of  harmony  with  the  law  ap- 
plicable to  this  case,  as  we  find  it  to  be. 
We  need  not  particularize  them.  The  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded; and,  if  the  evidence  on  another  tri- 
al is  the  same  we  find  in  this  record,  It  will 
bo  ttie  duty  of  the  court,  upon  request,  to 
g^ve  the  aflSrmative  charge  for  the  plalntiffa 

Reversed  and  remanded. 


(at  Ala.  40) 
FOUNTAIN  V.  STATH. 
(Supreme  Conrt  of  Alabama.    Jane  6,  1803.) 
Criminal  Prosecution— Hellixo  ItosrajLOBD 

PaOPSBTT— lilSTBUOIIONS. 

1.0n  a  proBecution  for  selling  morticaged 

property,  the  mortgagee  testified  that  March 
10th,  when  the  mortgage  fell  due,  defendant 
did  not  have  possession  of  said  property, — 
a  yoke  of  oxen,— but  that  he  did  have  them 
10  days  before.  There  was  evidence  that, 
in  the  preceding  December,  defendant  bad 
sold  the  oxen,  add,  that  an  instruction  that 
if  the  jary  believed  the  testimony  of  the  pros- 
ecuting -mtness,  that  defendant  had  the  oxen 
in  his  possession  about  March  Ist,  they  could 
not  find  him  guilty  of  the  sale  in  December 
was  property  refused,  as  being  argunnenta- 
tive,  and  giving  undue  prominence  to  th«  tes- 
timony of  a  single  witness. 

2.  On  a  prosecution  for  selling  a  yoke  of 
oxen  mortgaged  by  defendant,  an  instruction 
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that  if  the  mortgagee,  at  the  time  of  taking 
possession  of  the  mortgaged  property,  took 
an  ox  not  covered  by  the  mortgage,  the  pre- 
sumption was  that  the  ox  was  substituted 
for  one  of  those  coTered  by  the  mortgage 
and  that  defendant  conld  not  be  conTicted  of 
Belling  a  yoke  of  oxen,  as  charged,  is  bad,  as 
iuTadine  the  province  of  the  jury. 

3.  On  a  prosecution  for  sellmg  mortgaged 
cattle^  where  defendant  testifies  in  his  de-. 
fense,  «nd  his  character  for  truth  and  verac- 
ity is  impeached,  a  charge  that  his  cliaracter 
in  that  regard  has  no  bearing  on  the  question 
of  guilt  is  properly  refused,  as  misleaolng. 

Appeal  from  dty  court  of  Decattir;  Wm. 
H.  Simpson,  Judge. 

John  Fountain  was  convicted  of  sdling  or 
removing  mortgaged  property,  and  appeals. 
AfDnned. 

The  evidence  for  the  state  tended  to  show 
that  on  December  15,  1890,  the  defendant 
bought  of  one  O.  E).  Marks  a  yoke  of  oxen 
and  wagon,  and  'gave  a  mortgage  on  this 
proper^,  and  another  yoke— a  red  oz  and  a 
brown  ox— and  wagon,  which  the  defendant 
already  had  in  hla  possession,  to  secure  tiie 
payment  of  the  debt  so  incurred.  This  mort- 
gage became  due  on  the  10th  of  March,  1891. 
When  the  mortgage  fell  due,  on  March  10, 
1881,  Marks  went  to  the  defendant,  and 
called  for  the  property,  and  found  that  the 
defendant  did  not  have  the  red  and  brown 
oxen  In  his  possession.  The  defendant  told 
Marks  that  these  oxen  bad  died.  Marks 
asked  the  defendant  to  show  him  where  the 
carcasses  were,  and  defendant  went  with 
blm.  and  showed  him  one  carcass,  bnt  could 
not  And  bnt  one,  wlilch  Mariu  claimed  was 
the  carcass,  of  a  cow  which  he  himself  had 
hauled  off  a  few  days  before.  Marks  testi- 
fied that  he  had  seen  these  oxen  in  the  de- 
fendant's possession  about  10  days-  before  this 
time.  Marlu  got  three  steers  and  the  two 
wagons  from  the  defendant,  and  has  never 
mode  any  sale  of  this  property  under  the 
terms  of  the  mortgage.  One  J.  L  Murphy,  a 
witness  for  the  state,  testifled  that  some  time 
In  the  latter  part  of  the  year  1890|  about  the 
1st  of  December,  he  saw  the  defendant  offer 
for  sale  a  yoke  of  oxen  to  one  Edgefield,  bnt 
did  not  remember  the  description  of  the  oxen. 
One  Breedlove,  another  witness  for  the  state, 
testified  that  in  December,  1890,  the  defend- 
ant sold  to  Edgefield  a  joke  of  oxen;  that  he 
was  imcertaln  about  the  date,  but  it  was 
some  time  in  December,  1890,  before  Christ- 
mas; and  that  he  also  heard  the  defendant 
say  that  he  sold  the  oxen  to  said  Edgefield. 
Taylor  Harris,  a  witness  for  the  defendant, 
testified  that  he  hauled  off  for  the  defendant 
two  dead  oxen— one  of  which  was  a  red  one, 
and  the  other  flea,  bitten— some  time  about 
January,  1891.  The  defendant,  being  intro- 
duced as  witness  in  hla  own  behalf,  testified 
that  one  of  the  steers  he  mortgaged  to  Marks 
died  about  January  15,  and  the  other  about 
January  18, 1891,  and  that  the  oxen  he  sold  to 
Edgefield  were  not  the  oxen  covered  by  the 
mortgage  which  he  had  given  to  Maiiis,  but 
that  he  8(dd  them  In  December,  1880,  before 


he  executed  said  mortgage.  In  rebuttal  the 
state  introduced  two  witnesses,  who,  after 
testifying  that  they  were  acqtialnted  with 
the  d^endant,  and  knew  his  reputation  for 
truth  and  veracity  In  the  commimityin  which 
he  Uved,  testifled  that  his  reputation  for 
truth  and  veracity  were  bad,  and  that  they 
would  not  believe  him  on  oath.  Upon  the  in- 
troduction of  all  the  evidence  the  defendant 
requested  the  court  to  j^ve  the  following 
written  charges,  and  separately  excepted  to 
the  court's  refusal  to  give  each  of  them,  as 
asked:  (1)  "If  the  Jury  believe  the  eviaence^ 
they  must  acquit  the  defendant."  (2)  "If  the 
jtuy  believe  the  testimony  of  Marks,  that  the 
defendant  had  the  yoke  of  oxen  In  question 
in  this  case  In  his  possession  about  March  1, 
1891,  they  cannot  flnd  him  guilty  of  the  sale 
to  Edgefleld,  in.  December,  1890."  (3)  "The 
fact  that  Marks  did  not  get  back  the  yoke  of 
steers  covered  by  the  mortgage,  by  Itself, 
does  not  fumlfih  any  presumption  that  the 
defendant  sold  or  removed  the  yoke  of  oxen, 
as  charged  in  the  indictment"  (4)  "Unless  It 
is  proved,  beyond  a  reasonable  doubt,  that  the 
def^idant  sold  or  removed  a  yoke  of  oxen, 
the  Jury  cannot  flnd  him  guilty  under  the 
indlctmoit.  The  sale  or  removal  of  one  ox 
is  not  sufficient"  (5)  "If  the  Jury  flnd  that 
Marks  took  from  the  defendant,  at  the  time 
when  he  took  possession  of  the  mortgaged 
property,  a  steer  not  covered  by  the  mort- 
gage, the  prestunptlon  is  that  this  steer  was 
substituted  for  one  of  the  steers  covered  by 
the  mortgage,  and  the  defoidant  cannot  be 
convicted  of  selling  or  removing  a  yoke  of 
oxen,  as  charged  in  the  indictment"  (6)  "If 
the  evidence  shows  that  the  value  of  the 
property  surrend^«d  by  the  defendant  to 
Marks,  under  the  mortgage,  was  of  suffldnit 
value  to  satisfy  the  mortgage  debt  the  Jury 
may  look  to  this  fact  to  determine  whether 
the  property  was  disposed  of  by  the  defeod- 
eint,  If  disposed,  with  the  Intent  to  defraud 
Marks."  (7)  "The  defendant's  character  for 
truth  and  veracity  has  no  bearing  whatever 
on  the  question  of  the  guilt  d  the  defendant 
of  the  offense  diarged  In  the  Indictment" 

Morris  A.  Tjag,  for  appellant  Wm.  L. 
Martin,  Atty.  Gen.,  tor  the  State. 

McOLBLLAN,  3.  What  purport  to  be  a 
motion  for  a  new  trial,  and  affidavits  filed  In 
support  thereof,  are  copied  In  the  transcript 
before  us.  This  motion  and  these  affidavits 
are,  of  course,  no  part  of  the  record  of  the 
trial  court  nor  are  they  embodied  in,  or 
shown  by,  the  bill  of  exceptions  taken  on 
the  trlaL  Presented  as  they  are,  they  are 
not  presented  at  all.  In  legal  contemplation, 
for  revision  by  this  court  We  may  say, 
however,  that  had  the  motion,  the  evidence 
In  support  of  It  the  Judgment  of  the  dty 
court  upon  It  and  the  exception  to  that  Judg- 
ment been  properly  shown  by  the  bill  of 
exceptions,  the  exception  would  be  unavailing 
to  the  appellant    The  retdict  was  not  eon- 
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trary  to  the  law  or  the  evidence,  as  Insisted 
by  the  motion,  in  the  sense  of  requiring  the 
lower  coart,  or  this,  to  grant  a  new  trial. 
Cobb  ▼.  Malone,  92  Ala.  030,  9  South.  Rep. 
738.  The  exceptions  taken  on  the  trial,  up- 
on which  the  motion  is  also  based,  were,  as 
we  shall  presently  see,  without  merit;  and 
so  far  as  the  motion  Is  predicated  upon  newly- 
discovered  evidence,  which  is  the  only  other 
reason  advanced  for  the  granting  of  a  new 
tilal,  it  is  wholly  losufflcient  in  its  averments, 
and  entirely  unsupported  by  evidence  as  to 
defendant's  diligence,  or  lack  of  fault.  In  re- 
spect of  the  discovery  and  production  of  the 
alleged  newly-dlscoyered  erldence  on  the 
ttlal. 

The  trial  court  committed  no  error  in  Its 
rulings  on  defendant's  requecrts 'for  instmc- 
tiona.  There  was  evidence  from  which  tbe 
goUt  of  defendant  might  have  been  Inferred, 
and  hence  charge  1,  requested  by  the  de- 
fendant, requiring  an  acquittal  If  the  jury  be- 
lieved the  evidence,  was  properly  refused. 
Charge  2  was  bad,  In  that  It  singled  out, 
and  gave  undue  prominence  to,  the  evidence 
of  one  witness,  and  Is  therefore  argumenta- 
tive in  its  character.  Charge  8  Is  also  argu- 
mentative In  form  and  substance,  and  Is  in- 
vasive of  the  province  of  the  Jury,  In  that 
It  prescribes  the  weight  they  shfdl  give  to 
a  particular  fact,  dissociated  from  other  facts 
whldi  the  evidence  tended  to  establish. 
Charge  4  Is  bad,  In  that  It  gratuitously  as- 
sumes that  the  Indictment  charges  that  the 
defendant  sold  "a  yoke  of  oxen."  Charge  3, 
above  referred  to.  Is  open,  also,  to  the  In- 
firmities whlcb  aftect  charge  4.  Charge  5 
Is  faulty  for  that,  among  other  things,  It 
Invades  the  province  of  the  jury,  by  dedar- 
Ing  to  be  a  presumption  of  law  what,  at 
most,  could  be  only  a  presumption  of  fiict 
Charge  6  is  of  a  class  very  many  times  con- 
demned by  tbls  court  The  Jury  Aould  nqt 
be  told  to  look  to  this  fiict,  or  that  they  may 
consider '  that  fact,  eta.  In  reaching  a  con- 
clusion as  to  the  guilt  of  the  defendant,  or 
as  to  the  existence  of  any  material  element 
of  the  ofTense  diarged.  Moreover,  this 
charge  Is  abstract  There  Is  no  evidence  In 
the  case  that  the  property  surrendered  by 
the  defendant  "was  of  sufficient  value  to  sat- 
isfy the  mortgage  debt 

It  mriy  be  conceded  that  the  bad  chai^ 
acter  of  defendant,  for  troth  and  veradty, 
would  not,  of  Itself,  have  any  bearing  on  the 
question  of  the  guilt  of  the  defendant,  ab- 
stractly considered,  or.  In  other  words,  that 
the  fact  that  defendant  was  unworthy  of 
credence  did  not  tend  to  show  that  he  was 
gnllty  of  selling  mortgaged  property,  as 
charged  in  the  Indictment  But,  the  defend- 
ant having  testified  for  hlmseU  to  facts  tend- 
ing to  show  his  Innocence,  the  testimony  of 
other  witnesses,  that  his  character  for  truth 
and  veracity  were  bad,  and  that  they  would 
not  believe  him  on  oath,  was  important  for 
the  Jury  to  consider  In  reacUng  a  condUBlon 
of  goUt  yel  non;  and  the  necessary  tendency 


of  this  charge  was  to  mldead  them  from  a 
conrideratlon  of  defendant's  character,  In 
this  respect  In  weighing  the  evidence.  On 
this  ground,  If  not  on  others,  the  seventh 
chaise  was  properly  refused.  There  Is  no 
error  In  the  record,  and  the  judgment  must 
be  affirmed. 


KKITH  V.  BECKER. 
(Supreme  Court  of  Alabama.    June  14,  1803.) 

Bill  or  Sale— Construction. 
An  instrument  redted  that  the  signer 
had  sold  to  plaintiff's  predecessor  in  interest 
his  interest  in  the  turpentine  bosinesB,  con- 
sisting of  one  distillerr,  store,  oooperinK,  spir- 
it and  camp  houses;  ''also  one  crop  of  boxen 
known  as  the  'S.  Place;'  four  crops  of  boxes 
known  as  the  'O.  Place;'  all  boxes  cut  on 
K.  &  O.  B.  R.  lands  by  me  to  date,  and  to 
be  used  for  such  time  as  has  been  agreed  on" 
with  the  railroad  company;  "all  boxes  cut 
upon  my  lands  to  date,  and  to  be  nsed  for 
three  years  from  date  of  this  bill  of  sale." 
Held,  that  the  signer's  interest  in  the  distillery 
passed  bv  the  instrument,  and  not  merely  the 
use  of  the  property  for  three  years. 

Appeal  from  drcult  court,  Mobile  county; 
James  T.  Jones,  Judge. 

Trover  by  Margaret  Kdth  against 
Christian  Becken  From  a  Judgment  for  de- 
fendant plaintiff  appeals.     Reversed. 

Mcintosh  &  Rich,  for  appdlant  Gregory 
Ij.  &  H.  T.  Smith,  for  appdlee. 

HEAD,  3.  Action  of  trover  for  eonyer- 
Blon  of  one  turpentine  still  and  fixtures. 
The  plaintiff  claims  uUe  as  the  successor  In 
interest  under  the  exemption  laws,  of  John 
N.  Keith,  her  deceased  husband,  whose  only 
title.  If  any  he  had,  was  acquired  under 
and  by  virtue  of  the  following  instrument 
executed  to  him  by  the  defendant  Becker: 
"Mt  Vernon,  Ala.  Jany.  21-85.  I  hare 
this  day  sold  to  John  N.  Kdth  my  interest 
In  the  turpentine  business,  for  the  sum  of 
fifteen  hundred  dollars,  the  recdpt  of  ^rtiich 
Is  hereby  acknowledged.  The  timber  and 
lands  are  excepted  from  the  sale  mentioned 
above.  The  business  consists  of  one  turpen- 
tine distillery,  complete,  store  bouse, 
coopering  house,  spirit  house,  and  camp 
houses;  also  one  crop  of  boxes  known  as  the 
'Shepard  Place;'  four  crops  boxes  Imown  as 
the  'Greer  Place;'  all  boxes  cut  on  M.  &  O. 
R.  R.  lands  by  me  to  date,  and  to  be  used 
for  such  time  as  has  been  agreed  upon  be- 
tween Becker  &  Kdth  and  H.  &  O.  R.  R. 
Co.;  all  boxes  cut  upon  my  lands  to  date, 
and  to  be  used  for  three  years  from  date  of 
this  bill  of  sale.  I  hereby  allow  Mr.  John 
N.  Keith  the  privilege  of  cutting  boxes 
on  section  24  of  my  landb.  The  boxes  cat 
on  R.  R.  lands  are  sections  11,  13,  23.  2S, 
27,  28,  35;  section  36  land  of  J.  Q.  Webb. 
[Signed]  C.  Becker.  Witness:  James 
Cooper.  James  P.  Callaher.  Before  me, 
this  24th  day  of  Jany.,  1885.  [Signed] 
"noillam  BeckM^,  J.  P.  M.  0."    Before  the 
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eridence  was  closed,  the  court  construed 
this  Instmmeat,  and  ruled  tbat  it  sold  only 
the  turpentine  business,  and  was  not  a  sale 
of  the  property  mentioned  in  the  Instrument, 
and  that  it  only  conveyed  the  use  of  the 
property  toe  three  years.  In  consequence 
of  this  ruling;  the  plaintiff  thereupon  took 
a  nonsuit,  with  a  bill  of  exceptions,  and 
this  is  the  only  ruling  assigned  as  error. 

It  is  quite  clear  to  our  minds  the  circuit 
court  erred  in  this  construction.  The  instru- 
ment conveys  the  seller's  interest  In  the 
turpentine  business,  and,  in  express  terms, 
declares  that  the  "business  consists  of  one 
turpentine  dlstllleiy,  complete,  store  house," 
etc,  naming  other  things;  and,  after  men- 
tioning all  boxes  cat  on  the  Shepard  and 
Greer  places  and  on  the  Mobile  &  Uhio 
Railroad  lands,  and  defining  the  times  thoso 
boxes  were  to  be  used  by  the  pnrtdiaser, 
the  seller  conveys  the  right  to  nse,  for  three 
years  fi-om  the  date  of  the  bill  of  sale,  :ill 
boxes  cut  upon  his  own  lands  to  date.  The 
instrument  is  careful  to  define  the  dura- 
tion of  enjoyment  ot  the  boxes  upon  each 
of  the  si-veral  tracts  of  land  mentioned. 
The  pmctiaeer  was  entitled  to  tiioee  on  the 
Shepard  place  for  one  crop;  to  those  on  the 
Greer  place  for  fonr  crops;  to  thMe  on 
the  Mobile  &  Ohio  itailroad  lands  for  sncli 
time  as  had  been  agreed  upon  between 
Bedcer  &  Keith  and  Sfobile  &  Ohio  Railroad 
Ctunpany;  and  to  those  on  his  ow)i  lands 
for  three  years.  The  instrument  is  also 
careful  to  provide  that  the  timber  and 
lands  arc  not  sold.  We  think  it  cannot 
admit  of  doubt  that  Keith  acquired  oy  uie 
bUl  of  sale  the  Interest  of  Becker  in  thn 
distillery  therein  mentioned.  There  is  noth- 
ing in  the  other  question^  raised  in  the  argu- 
ment of  appellee's  coonseL 

Reversed  and  remanded. 


(101  Ala.   SE8) 

PRINCE  et  al.  v. 


BISSINGBE. 


(Supreme  Oourt  of  Alabama.    June  13,  1893.) 

NsW  TBIATr— EXCESSIVB  DaUAGES. 

In  an  action  by  contractors  for  re- 
foslns  to  permit  them  to  perform  a  contract 
to  build  houses  for  defmidant  at  a  gross  price 
of  ^,600,  where  <Mie  of  plaintiSs  estimated 
the  cost  of  building  at  $3,010,  but  omitted 
from  his  estimate  certain  items,  the  propriety 
of  indnding  which  was  not  questioned  when 
testllled  to  by  an  expert,  who  placed  thMr 
cost  at  $1,100,  the  court,  on  plaintiSs  refusing 
to  remit  $150  from  a  verdict  for  $500,  prop- 
erly granted  a  new  trial. 

Appeal  from  circuit  court,  Dale  county; 
J.  M.  Garmichael,  Judge. 

Action  by  Prince  &  Blackman  against  3. 
Blssinger  for  breach  of  contract  There  was 
a  verdict  for  plaintiffs.  From  an  order  grant- 
ing a  new  trial,  plalntiSs  appeal.    Affirmed. 

Roberts  St  Martin,  for  appeUants.  Borders 
ft  Carmlchaiel,  for  appellee. 

McOT»F.IJiAN.  J.  ■  Prince  ft  Bladunan,  on 
the  theory  tbat  tb^  bad  entered  into  i^  con- 


tract with  Blssinger  to  build  two  certain 
store-hoTises  in  the  town  of  Ozark  for  the 
gross  sum  of  $4,500,  and  that  Blssinger  had 
violated  the  contract,,  and  refused  to  allow 
them  to  perform  their  part  of  it,  bring  this 
suit  to  recover  $800  damages,  which  they 
claim  would  have  been  their  net  profits  had 
they  heem  permitted  tp  build  the  house  ac- 
cording to  the  plans  and  specifications' all^^d 
to  have  been  agreed  upon.  The  jury  re- 
turned a  verdict  for  $500  in  favor  of  plain- 
tiffs, and  Judgment  was  entered  accordingly. 
On  motion  of  defendant,  the  plaintiffs  de- 
clining to  abate  their  judgment  to  the  ex- 
tent of  $150,  the  Judgment  was  set  aside,  and 
a  new  trial  granted,  on  the  ground  that  the 
verdict  was  excessive.  We  think  this  ac- 
tion of  the  court  was  free  from  error.  The 
witness  for  plaintiffs.  Prince,— one  of  them,— 
omitted  from  his  estimate  of  the  cost  to  his 
firm  of  erecting  the  building  several  items, 
which  manifestly  should  have  been  Included, 
and  the  propriety  of  Including  which  was  not 
questioned  when  they  were  deposed  to  by 
Tye,  a  dlMnterested  and  expert  witness  for 
the  defendant.  Without  these  items,  the  ag- 
gregate of  the  estimated  cost,  as  testified  by 
Prince,  was  about  $3,040.  The  aggregate  of 
these  Improperly  omitted  Items  was  about 
$1,100,  which,  added  to  the  patently  faulty 
estimate  of  Prince,  made  the  total  cost  $4,- 
140.  This  sum,  deducted  from  the  contract 
price  of  $4,500,  leaves  a  balance  of  $360, 
only.  Instead  of  $500,  for  which  verdict  was 
returned.  To  this  conclusion  the  evidence 
was  substantially  without  conflict  Tb»e 
was  conflict  In  the  evidence  as  to  the  amount 
of  each  Item  embodied  In  the  estimate  of 
Prince,  but,  in  the  conclusion  we  have 
reached,  it  has  been  assumed  that  the  esti- 
mate of  that  witness,  so  far  as  it  went,  was 
correct  Whether  that  estimate,  or  Tye's,  In 
respect  of  the  Items  common  to  both,  was 
correct,  was  a  question  for  the  jury,  whose 
finding  upon  It  should  not  be,  and  has  not 
been,  disturbed  by  the  court  The  judgment 
of  the  court,  granting  a  new  trial,  is  affirmed. 


(M  AUl  UI) 
SAOKHOFF  «t  al.  v.  VANDEGRIPT. 
(Supreme  Coart  of  Alabama.  June  22,  1803.) 
CBBDiToa'a  Bizx— Injunction  —  Cdstodi  or  ram 
Law. 
1.  Attachment  creditors,  finding  the  debt- 
or's stock  of  goods  not  enough  to  pay  their 
claims,  sued  out  an  equitable  attachment  on 
goods  in  the  store  of  one  S.,  as  having  been 
frandnientiy  transferred  to  him  by.  tlie  debtor. 
S.  replevied  and  gave  bond,  v.,  a  creditor 
at  large,  thereafter  filed  a  bill  to  subject  to 
his  debt  the  surplus  of  goods  in  S.'s  hands 
after  payment  of  the  prior  <daim.  He  charged 
the  fraud  and  Insufficiency  ol  assets,  as  the 
attachers  had  done:  that,  after  giving  the  re- 
plevin bond,  S.  had  gone  on  selling  the  goods, 
wUoh  were  valued  at  much  more  tlian  ths 
prior  claim;  and  that,  unless  restrained,  S. 
would  soon  dispose  of  them,— and  prayed  for 
an  injunction  and  receiver.  It  appeared  that 
8.  had  largely  increased  his  basiness  and 
wealth  about  the  time. in.  question,  while  tiis 
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debtor's  had  been  running  down,  and  Ub  pur- 
chases from  the  debtor  had  been  made  on 
unusual  terms.  Hetd  a  proper  case  for  relief, 
a  bond  beinK  required  from  V.  to  pay  any 
damages  resulting  to  S.  from  a  wrongful  ap- 
pointment of  the  receiver. 

2.  When  a  chancery  court  ha*  granted 
attachment  creditors  an  equitable  attachment 
on  goods  in  the  hands  of  one  other  than  the 
debtor,  as  the  latter's  property,  fraudulently 
transferred,  said  goods  are  not  within  the  cus- 
tody of  the  law,  so  as  to  preclude  the  same 
oourt,  on  a  proper  showing,  from  granting 
a  creditor  at  large  an  injunction  and  receiyer 
in  respect  to  the  surplus  of  said  goods  after 
discharge  of  the  prior  claim. 

Appeal  from  (dianceiy  court,  JefferBon 
county;  Thomas  Cobbs,  Chancellor. 

Bill  by  A.  S.  Vandegrlft,  a  creditor  of  one 
George  Passe,  against  said  Passe  and  R.  O. 
Sackhoff  and  others,  praying  to  have  a  re- 
ceiver appointed  for  a  certain  stock  of  goods 
In  the  hands  of  said  Sackhoff,  and  that  said 
Sackhoff  be  enjoined  from  selling  said  goods, 
and  that  the  same  be  held  subject  to  an  or- 
der of  the  court  From  a  decree  appointing 
a  recover,  Sackhoff  appeals.    Aflirmed. 

Mountjoy  &  Tomlinson,  for  appellant  R. 
H.  Pearson,  for  appellee. 

STONE,  C.  T.  This  cause  was  sabmitted 
to  the  chancellor  for  tiie  appointment  of 
a  receiver,  and  one  day's  notice  was  given  of 
the  application.  Notwithstanding  the  short- 
ness of  the  notice,  many  affidavits  were  sub- 
mitted for  and  against  the  motion,  and  the 
chancellor  allowed  a  further  extension  of  one 
day  before  making  a  final  determination  of 
that  application.  During  this  day  of  exten- 
sion, other  affidavits  were  filed.  We  do  not 
feel  authorized  to  draw  a  distinction  between 
the  court's  action  on*  the  19th,  and  the  final 
action  taken  on  the  20th,  but  will  treat  it 
as  one  decretal  order,  made  and  entered  <m 
the  entire  showing  found  In  this  record.  Man- 
ifestly, the  chancellor  did  not  consider  the 
decretal  order  as  finally  determined  on  until 
after  the  hearing  on  the  20th  of  December. 

Vandegrlft  a  creditor  at  large  of  Passe, 
filed  this  bill  for  the  purpose  of  collecting 
bis  dalm,  amounting  to  something  over 
$1,000.  He  sought  to  enforce  collection  by 
equitable  proceedings,  under  the  following 
averred  facts:  Passe  had  for  some  time 
been  a  m«x;hant  doing  business  in  Birming- 
ham. In  the  fall  of  1892,  about  November, 
his  creditors  had  attached  the  goods  In  his 
store  on  claims  amounting  to  much  more 
than  tbeir  value,  and  had  thus  broken  up 
the  business.  The  firm  of  Hodges  Bros,  was 
one  of  the  creditors  who  attached  that  stock 
of  gooda  Soon  after  fhelr  attachment  at 
law  was  thus  levied  on  the  goods  in  the  said 
store  in  the  avowed  possession  of  Passe, 
they  (Hodges  Bros.)  filed  a  bill  in  the  chan- 
cery court  of  Jefferson  county  against  Passe, 
Sackhoff,  and  others,  allegrlng  that  the  stodt 
of  merchandise  In  anotlier  store,  which  was 
being  operated  In  the  name  of  Sackhoff, 
was  the  property  of  Passes  and  was  placed 


there   for  the   purpose   of  defrauding   the 
creditors  of  Passe;  that  their  attachment  levy 
on  the  goods  in  the  Passe  store  would  yield 
them    nothing,    because    older    attachments 
would  exhaust  the  proceeds  of  that  stock, 
and  leave  notlilng  '  for    Hodges    Broa     On 
these  alleged  grounds,  Hodges  Bros,  prayed 
for,  and  obtained,  an  equitaUe  attachment 
which   was  levied  on   the   stock  of   goods 
held  In  the  store  occupied  by  Sackhoff,  for 
the   debt   charged   to   be   due    ttaem   from 
Passe,  amounting  to  sometliing  over  $1,900. 
These  goods  were  replevied  by  Sa<^hoff,  by 
giving  bond  in  double  the  sum  claimed  In 
the  attachment  Cameron  and  Nolan  becom- 
ing  sureties   on   the  bond.     This  bond   has 
the  condition  prescribed  for  replevying  prop- 
erty seized  imder  writs  of  attachmoit  and 
bears  date  November  26,  1882.     The  present 
bill  was  filed  December  16,  1892,  and  makes 
Passe,   Sackhoff,  Cameron,  and  Nolan  par- 
ties defendant     It  reiterates  all  the  charges 
of   fraud    and   fraudulent   combination   be- 
tween Passe  and  Sackhoff,  and  charges,  as 
Hodges  Bros,  had  done  in  their  Mil,  that  <lie 
stock  of  goods  in  the  Sackhoff  store  was  the 
property  of  Passe,  placed  there  for  the  pur- 
pose of  defrauding  his  creditors,  and   that 
said  stock  of  goods,  so  placed,  was  worth 
$8,000  or  more.     Like  the  Hodges  Bros.'  bill, 
it  makes  very  full  charges  of  fraud  against 
Passe  and  Sackhoff,  and,  as  they  had  done, 
avers  that  the  older  attachments  levied  were 
much  more  in  amount  tiian  enough  to  exhaust 
the  said  stock  of  goods,  confessedly  hdd  in 
the  name  of  Passe.     The  purpose  and  prayer 
of  this  bill  are  to  enforce  the  collection  of 
complainant's  demand— something  over  $1,000 
—out  of  that  part  of  the  stock  in  Sackhoff's 
hands  which  shall  be  left  after  paying  tbe 
older  attachment  In  favor  of  Hodges  Bros. 
As  an  excuse  or  reason  for  invoking  the  re- 
straining remedial  power  of  the  chancery 
court  in  this  case,  it  is  averred  that  after 
the  restoration  of  the  stock  of  goods  to  Sack- 
hoff, on  the  execution  of  the  replevin  bond 
In  the  Hodges  Bros,  suit,  he  (Sackhoff)  re- 
sumed their  sale,  and  is  engaged  In  sdllng 
them,  and,  unless  restrained,  will  soon  dis- 
pose of  them,  and  put  their  proceeds  beyond 
the  reach  of  the  creditors  of  Passe,  to  whom 
they  rightfully  belong.    The  prayer  of  the 
present  bill  was,  and  is,  that  Sackhoff   be 
enjoined  from  selling  the  goods,  and  tbat 
they  be  placed  in  the  hands  of  a  receiver, 
to  be  held  by  blm  subject  to  the  order  of  the 
court    In  the  foregoing  summary  of  facts, 
we  have  not  undertaken  to  copy  what   Is 
charged  in  the  bills.    We  have  simply  stated, 
in  general  terms,  conclusions  of  fact  drawn 
from  the  averments,  which  are  full  and  spe- 
dflc     The  chancellor,  first  requiring  of  com- 
plainant a  bond,  with  surety,  conditioned  to 
pay  to  Sackhoff  such  damages  as  he  may 
suffer  from  the  wrongful  appointment  of  a 
receiver,  made  the  appointment  requiring  of 
the  appointee  a  proper  bond,  with  sureties. 
TUtia  present  appeal  suspended  tbat  order  at 
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appointment,  and  presents  for  our  consider- 
ation the  single  Inquiry,  whether  the  recover 
was  properly  appointed,  under  the  facts 
shown.  Two  grounds  are  urged  why  the 
decretal  order  appointing  a  receiver  in  this 
case  should  be  vacated. 

First,  that,  giving  due  consideration  and 
weight  to  the  affidavits  made  and  submitted, 
the  complainant  failed  to  make  such  a  case 
as  would  authorize  the  court  to  take  the 
merchandise  out  of  the  hands  of  its  pos- 
sessor, and  place  it  In  the  hands  of  a  re- 
cover. We  have  given  careful  considera- 
tion to  the  affidavits  which  shed  ll^t  on 
this  Inquiry,  and  find  them  in  very  great 
conflict.  Considered  by  themselves,  the 
showing  in  favor  of  Sackhoff's  purchase, 
and  independent  ownership  of  the  goods,  is 
in  many  respects  strong.  On  the  other 
hand,  the  proof  of  his  former  means  and 
former  rate  of  wages,  the  unusual  terms 
on  whldi  the  goods  were  alleged  to  have 
been  furnished  to  him  by  Passe,  and  many 
other  circumstances  attending  their  deal- 
ings together,  and  their  intercourse  with 
each  other,  and,  furthermore,  the  rapidity 
with  which  Sackhoff  increased  his  business, 
its  emoluments,  and  the  means  and  re- 
sources he  thus  became  the  master  of, 
while,  in  every  respect,  Passe's  business  be- 
came less  remunerative.— less  prosperous, — 
call  for  fuller  and  more  satisfactory  proof 
of  the  bona  fides  of  the  transaction  than 
we  find  in  the  trans?rlpt  before  us.  We  for- 
bear to  comment  with  greater  particularity, 
lest,  perchance,  we  do  Injustice.  Unusiial  as 
were  the  alleged  terms  on  which  Passe 
famished  goods  to  Sackhoft,  rapid  as  the 
increase  of  the  latter's  business  resources 
and  profits  Is  claimed  to  have  been,  we  can- 
not, with  certainty,  afOrm  that  the  daim 
set  up  is  Impossible^  and  therefore  un- 
founded. It  is  not  80  manifestly  impos- 
sible as  that,  at  this  stagi^  we  can  pro- 
nounce it  false.  Still,  we  hold  that 
wdl^ed  and  determined  by  the  affidavits, 
and  what  they  dlsdoee,  the  chancellor  did 
not  err  In  the  appointment  of  a  receiver, 
unless  such  appointment  was  improper, 
under  the  drcnmstances  of  this  case  to  be 
eon8id«ed  further  on.  Meyer  v.  Johnston, 
53  Ala.  237;  Kelly  v.  Trustees,  58  Ala  489; 
2  Amer.  &  Eng.  Bnc.  Law,  19;  Ashurst  v. 
Ldiman,  86  Ala.  870,  5  South.  B^.  731; 
Heard  v.  Murray,  93  Ala.  127,  9  South. 
Bep.  514. 

It  Is  contended,  in  the  second  place,  that 
the  goods  having  been  seized  and  replevied 
nndor  the  attachment  at  the  suit  of  Hodges 
Bros.,  and  that  suit  not  shown  to  have 
been  disposed  of,  they  were  in  the  custody 
of  the  law,  and  therefore  could  not  be 
seized,  or  the  possession  interfered  with, 
at  the  suit  of  another.  DolUns  v.  Llndaey, 
89  Ala.  217,  7  South.  Rep.  234,  is  one  of 
the  authorities  relied  on  in  support  of  this 
oontoition.  See,  also,  McRao'  v.  McLean,  8 
Fort  (Ala.)  138;  Langdon  v.  Brumby,  7  Ala. 
T.188O.D0.13— 32 


53;  Kemp  v.  Porter,  Id.  138;  Gordaman  v. 
Malone,  63  Ala.  556.  In  Dollius  v.  Lhid- 
sey,  89  Ala.  217,  7  South.  Hep.  234,  goods 
had  been  seized  under  attadiments  sued 
out  against  Price  Bros.,  and  DoUlns  had 
Interixwed  a  claim  under  the  statute  to  try 
the  right  of  property.  He  gave  bond  with 
sureties  in  accordance  with  statutory  re- 
quirements, and  the  goods  were  restored  to 
his  possession.  This  suit  was  in  the  com- 
mon-law court  Thereupon,  Llndsey  &  Go. 
filed  a  bill  to  enforce  the  collection  of  a 
claim  they  asserted  against  Price  Bros.,  and 
prayed  for  the  appointment  of  a  receiver 
to  take  possession  of  the  goods  which  bad 
been  so  seized  under  attachments  at  law, 
and  claimed  under  the  statute  by  Dolllns. 
The  bill  contained  no  averment  that  the 
goods  were  of  greater  value  than  the 
amount  of  the  debts  trnds  which  they  had 
been  attached,  nor  does  it  appear  that  the 
bona  fides  of  those  debts  was  questioned. 
The  chancellor  appointed  a  receiver,  and 
this  court  reversed  the  order,  holding  that, 
the  property  being  In  the  custody  of  the 
law,  that  custody  or  possession  could  not  be 
disturbed  by  the  order  of  another  court 
There  is  a  marked  differ^ice  between  that 
case  and  this.  In  that  case  the  proceedings 
were  in  different  courts,  and  there  was  no 
averment  that  the  property  attached  was  of 
value  exceeding  the  amount  of  the  debts 
under  which  it  had  been  attached.  In 
this  case  both  suits  are  in  the  same  court, 
and  the  averment  Is  specific  that  the  goods 
were  worth  four  times  the  amount  of  the 
claim  under  which  they  had  been  seized.  It 
Is  dearly  the  law  that,  if  property  seized 
under  execution  or  attachment  has  value  in 
excess  of  the  dalm  under  which  It  Is  seized, 
that  excess  of  value,  nothing  else  being  in 
the  way.  Is  liable  to  the  debtor's  debts. 
Scarborough  v.  Malone,  67  Ala.  570.  And 
courts  should  render  all  proper  aid  to  make 
such  right  effective.  In  the  case  we  have 
in  hand,  we  can  neither  perceive  nor  con- 
ceive of  any  wrong  done,  or  likely  to  be 
done,  to  Sackhoff.  If  the  seizure  be 
vnrongful,  he  is  Indemnified  against  loss 
and  Injury  by  the  bond  the  diancellor  re- 
quired complainant  to  give  before  appoint- 
ing the  receiver.  The  receiver's  fidelity  in 
the  trust  Is  secured  by  the  bond,  with  sure- 
ties, the  chancellor  required  of  him.  So 
much  for  Sackhoff's  indemnity.  Nor  is  the 
security  of  Hodges  Bros.,  or  of  Cameron 
and  Nolan,  sureties  on  the  replevin  bond, 
In  the  slightest  degree.  Imperiled.  Neither 
the  property  nor  Its  custody  is  carried  from 
one  court  to  another.  Both  suits  are  in  one 
court,— the  chancery  court,— whldi  can 
mold  its  rdief  to  meet  the  exigendes  of 
the  case.  Only  the  excess  above  require- 
ments to  pay  the  Hodges  debt  is  sought  to 
be  condemned;  and  such  claim  cannot  in- 
jure Hodges  Bros.,  or  Cameron  and  Nolan, 
sureties  of  Sackhoff.  The  chancellor  will 
protect  those  prior,  paramount  daims,  and 
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to  this  end  may,  If  necessary,  order  the 
two  suits  to  be  heard  together. 

Hear  the  other  side.  If  It  be  true  that  the 
goods  were  held  by  Sackhoff  for  the  benefit 
of  Passe,  and  as  a  means  of  defrauding 
the  tetter's  creditors,  and  if  It  be  true  that 
the  merchandise  in  controyersy,  in  ralue, 
greatly  exceeded  the  amotmt  necessary  to 
pay  Hodges  Bros,  their  claim,  then  to  deny 
the  relief  prayed  In  this  case  is  practically 
to  permit  the  fraud  to  be  C(»>summated. 
This  would  be  a  perversion  of  the  doctrine 
of  noninterference  with  property  in  the  cus- 
tody of  tlie  law. 

We  have  mentioned  the  fact  that  In  this 
case  both  suits  were  pending  in  the  same 
court,  and  that  consequently  the  chancel- 
lor's order  would  not  hare  the  effect  of 
taking  property  levied  on  under  process 
from  one  court,  and  placing  it  under  the 
contr(d  of  another  court  Cases  may  arise 
in  whldi  property  Is  levied  on  under  process 
from  one  court,  which  In  value  exceeds 
the  demand  under  which  it  is  seized  and 
bonded.  Whethw  another  creditor,  assert- 
ing his  claim  in  another  jurisdiction,  may 
not  reach  that  surplus  of  value,  and  make  it 
available.  Is  not  presented  by  this'  record, 
and  is  not  intended  to  be  decided.  We 
leave  ourselves  uncommitted  alike  on  the 
right  and  the  remedy.  In  such  condition. 
The  decretal  order  of  the  chancellor  Is  af- 
firmed. 

(99  Ala.  161} 

SIMS  v.  STATE. 
(Supreme  Court  of  Alabama.     June  20,  1883.) 

LaROBNT— IKTBNT  —  ItlBTKUCTIONS  OS  BviDENO. 

On  a  prosecution  for  larceny,  where  the 
evidence  as  to  the  Intent  with  which  defendant 
took  the  property  is  coniticting,  the  general 
charge  in  favor  of  defendant  is  properly  refused. 

Appeal  from  drcnit  court,  Bullock  county; 
3.  M.  Carmlchael,  Judge. 

Dennis  Sims  was  convicted  of  larceny,  and 
appeals.    Affirmed. 

The  testimony  for  the  State  tended  to 
prove  that  the  defendant  caught  the  year- 
ling alleged  to  have  be&a  stolen  within  100 
or  200  yards  from  the  house  of  Jeff  Turman, 
the  alleged  owner;  that  he  led  him  away 
to  his  own  home;  and  that  after  the  ^- 
piration  of  10  days  or  2  wedss  said  Tur- 
man, on  going  to  the  house  of  defendant, 
found  the  hide  of  the  yearling,  which  was 
identified  to  be  that  of  the  yearling  owned 
by  said  Jeff  Turman.  The  testimony  for 
defendant  was  that  the  defendant  had  lost 
a  yearling  of  similar  description  to  the  one 
owned  by  Turman,  and  like  the  one  taken 
by  the  defendant  under  the  circumstances 
narrated  above,  and  that  the  yearUng  which 
was  taken  from  near  the  bouse  of  Turman 
was  that  owned  by  the  defendant 

Norman  &  Son,  for  appellant  Wm.  L. 
Ilartln,  Atiy.  Got.,  for  the  State. 


HARALSON,  J.  The  question  of  the  In- 
tuit Willi  which  the  defendant  took  and 
carried  away  the  yearling  was  not  free 
from  doubt  and  was  one  of  Inference  from 
the  evidence,  proper  to  be  determined  by 
the  Jury.  There  were  conflicts  In  the  evi- 
dence; some  tending  to  establish  the  ca^e 
for  the  state;  and  different  Inferences  as 
to  the  intent  of  the  defendant  In  taking  the 
aalmal  may  be  reasonably  drawn  from  it 
In  such  a  case  the  general  charge  In  favor  of 
the  defendant  was  properly  refused.  Jobn- 
tum  V.  State,  73  Ala.  S23;  Bromly  v.  Ball- 
road  Co.,  (Ala.)  11  South.  Rep.  341. 

Affirmed. 

OS  Ala.  46) 
LOWEEY  V.  STATE. 
(Supreme  Court  of  Alabama.     June  8,  1893.) 
Crihinai.  Law— lupBAOHMBNT  ov  Wrtuntaa — Trs- 

TIMONI  AT  PrSLIUINART  EXAMINATION — AdMIS- 
SIBILITT  AT  TkIAL  —  NaW  TRIAL  —  NBTVLT- DIS- 
COVERED EVIDESCB — Rbuarks  OI*  CJoobt. 

1.  The  testimoDy  of  a  witness  cannot  be 
impeached  by  evidence  of  particolar  crimes. 

2.  Where  a  person  living  in  another  state 
testifipB  at  a  prehminary  examination  of  a  pris- 
oner, after  which  he  returns  home,  and  is  not 
BPen  agriin  in  this  state,  evidence  of  his  testi- 
mony IB  admissible  at  the  trial. 

3.  On  a  trial  of  a  criminal  case  the  court 
did  not  err  in  refusing  to  grant  a  new  trial  on 
the  gronnd  of  newly-discovered  evidence  when 
there  was  no  showing  of  diligence,  cad  it  did 
not  appear  that  the  facts  offered  to  be  proved 
conld  successfully  be  offered  in  evidence  on 
another  trial,  and  were  certainly  InadmiBsible 
as  original  evidence. 

4.  On  a  conviction  of  mnrder  a  new  trial 
will  not  be  granted  on  the  ground  that  the 
trial  Jndge  "asked  defendant's  counsel  in  open 
court,  in  the  presence  of  the  jury,  and  while 
he  chatxed  the  Jury,  if  he  insisted  on  the  doe- 
trine  of  Belf-deiense,"  when  no  proof  of  the 
statement  was  found  in  the  bill  of  exceptions, 
and  no  exception  to  the  statement  or  charge 
was  taken. 

Appeal  from  circuit  court,  Madison  ooon- 
ty;  H.  O.  Speake,  Judge. 

Thomas  Lowery  was  indicted  and  tried 
for  the  murder  of  Jim  Robinson,  and  he 
appeals  from  a  conviction  of  murder  In 
the  second  degree,  and  a  sentoice  to  the 
penltNitiary  for  30  years.     Affirmed. 

The  testimony  for  the  state  t«>ded  to  prove 
the  killing  of  the  deceased  by  the  d^endant 
by  shooting  him  in  the  head  with  a  pistoL 
The  state  was  permitted  by  the  court  to 
prove  the  statements  of  an  absent  wltaesa— 
one  Swaim— that  were  madtt  upon  the  pre- 
liminary examlnatlcm  of  the  defendant,  up- 
on a  predicate  laid  by  Z.  P.  Davis,  who 
teatlfied  that  on  the  day  of  the  pr^mlnary 
examinatloa  said  Swarm  was  put  oxt  the 
stand  for  the  state,  and  stated  that  he  lived 
In  Chattanooga,  Tenn.,  and  that  he  left 
Euntsvllle  after  the  examination,  and  bad 
not  been  seen  since.  Thereupon  the  state 
Introduced  one  Orubbs  as  a  witness,  who 
testified  as  to  the  statements  made  by 
Swarm  on  the  preliminary  examination,  and 
Mated  that  the  d^ebdant  had  the  oi^>ortunl- 
ty  of  oro8»«XBminlng  the  said'  Swarm,  bat 
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did  not  do  so.  The  defendant  objected  to 
the  testimony  being  introduced  as  evidence 
on  this  predicate,  and  duly  excepted  to  the 
court's  overruling  his  objection.  The  de- 
fendant also  reserved  an  exception  to  the 
court's  overruling  his  objection  to  the  ad- 
mission of  the  former  testimony  of  one 
Beverly  Anderson  on  the  preliminary  ex- 
amination, -which  was  introduced  under 
similar  circumstances.  After  verdict  and 
judgment  of  killing,  the  defendant  moved 
the  court  for  a  new  trial  on  the  ground 
that  the  defendant  should  have  been 
granted  a  contlnaance  as  requested  by  him 
on  account  of  the  absence  of  bis  regular- 
ly employed  attorney;  that  the  defendant 
shonid  have  been  granted  a  continuance  on 
the  ground  of  the  absence  of  several  ma- 
terial witnesses;  and  should  be  granted  a 
new  trial  on  the  ground  of  a  certain  article 
which  appeared  in  the  HuntsvQle  M&- 
cory,  a  paper  published  In  Hontsville,  the 
place  of  tbe  trial,  during  the  progress  of 
the  trial;  and  "because  the  court  asked  the 
defendant's  attorney  In  open  court,  in  the 
presence  of  the  Jury,  and  while  he  charged 
llie  Jnry,  If  he  Insisted  on  the  doctrine  of 
self-defense  in  the  cause;"  and  because  of 
the  discovery  of  material  evidence  since  de- 
fotdant's  trial  and  conviction,  whl(^  evl- 
Aaice  was  partlcnlaily  set  out  In  the  affl- 
d4Tit  of.  the  witness  Walker  Haywood, 
who  would  testify  to  such  evidence.  The 
substance  of  this  affidavit  was  that  the 
said  Walker  Haywood  would  testify  that 
wlfhln  two  or  three  weeks  after  the  killing 
he  was  talking  with  Ann  Robinson,  the 
wife  of  the  deceased,  and  one  of  the  prin- 
cipal witnesses  for  the  state,  about  tb» 
killing,  who  told  him  that  the  defendant 
had  complained  to  her  that  his  wife  had 
told  him  that  deceased  had  outraged  her, 
and  that  he  was  angry  and  indignant  about 
it;  that  nether  the  defendant  nor  his  coun- 
sel were  aware  of  Haywood's  knowledge 
of  these  facts  at  the  time  of  the  trial.  Tlie 
court  overruled  the  motions  for  a  new  trial, 
and  the  defendant  duly  excepted. 

Wm.  li.  Martin,  Atty.  Oen.,  for  the 
Stata 

OOLBMAN,  X  The  defendant,  Lowery, 
was  convicted  of  murder  In  the  second  de- 
gree. The  questions  for  consideration  arise 
upon  the  admission  and  exclusion  of  evi- 
dence, and  the  refusal  of  the  court  to  grant 
a  new  trial.  One  of  the  witnesses  ex- 
amined for  the  prosecution  on  cross-exami- 
nation, for  the  purpose  of  Impeaching  her 
testimony,  was  asked  If  she  had  not  been 
guOty  of  certain  specified  acts  of  adultery. 
An  objection  to  the  question  was  sustained. 
It  may  be  that  on  cross-examination  a  wit- 
ness who  has  testified  to  the  good  character 
of  a  defendant,  as  evidence  to  be  considered 
in  connection  with  other  evidence  affecting 
the  question  of  guilt  or  innocence,  for  the 


purpose  of  testing  the  extent  of  the  wit- 
ness' information,  or  the  soundness  and 
bona  fides  of  his  opinion,  may  be  asked  on 
cross-examination  if  he  tipd  not  heard  that 
the  defoidant  had  been  accused  of  certain 
named  offenses  of  a  character  similar  to 
the  one  with  which  the  defendant  was 
charged.  To  Illustrate:  A  man  charged 
with  murder  or  robbery.  A  witness  testi- 
fies to  the  defoidant's  good  character  for 
peace  and  quietude.  On  cross-examination 
the  witness  may  be  asked  if  he  bad  not 
heard  that  the  defendant  had  killed  -a 
man,  or,  in  the  other  case,  that  the  de- 
fendant had  been  accused  of  a  certain 
robbery.  This  Is  permissible  only  on  cross- 
examination,  not  for  the  purpose  of  prov- 
ing or  disproving  the  defendant's  good  char- 
acter, but  as  affecting  the  bias,  extent  dt 
the  information,  and  credibility  to  be  given 
to  the  testimony  of  the  witness.  Ingram  v. 
State,  07  Ala,  72;  Moore  v.  State,  68  Ala. 
362;  1  Best,  Ev.  g  261;  Stoudenmeler  v.  Wil- 
liamson,  29  Ala.,  564;  Moulton  v.  State,  88 
Ala.  116,  6  South.  Rep.  758;  Hussey  v. 
State,  87  Ala.  133,  6  South.  Rep.  420.  It 
IS  not  permissible  to  prove  good  or  bad 
character,  either  of  a  nnrty  on  trial  or  of  a 
witness,  to  fortify  or  Impeach  his  testimony 
by  proving  particular  acts.  This  principle 
is  clearly  settled.  Walker  v.  State,  91 
Ala.  79,  9  South.  Rep.  87;  Moore  v.  State, 
supra;  Morgan  v.  State,  88  Ala.  223,  6  South. 
Rep.  761;  Moulton  v.  State,  88  Ala.  116,  6 
South.  Rep.  758;  Nugent  v.  State,  19  Ala. 
540;  Hussey  v.  State,  87  Ala.  133,  6  South. 
Rep.  420.  There  was  no  error  In  sustain- 
ing the  objection  to  the  questions. 

The  court  permitted  proof  of  the  evi- 
dence given  by  a  witness  on  the  prellm- 
Inaiy  trial  of  the  defendant,  but  who  was 
absent  at  the  time  of  the  present  triaL  We 
think  the  predicate  for  the  introduction  of 
this  evidence  brought  the  case  fairly  within 
the  rule  which  authorizes  the  introduction 
of  such  evidence.  It  was  shown  that  the 
absent  witnesses  were  examined  at  the  pre- 
limlimry  trial;  that  defendant  had  an  op- 
portunity to  cross-examine  them;  that  these 
witnesses  resided  In  the  state  of  Tennessee, 
and  that  after  the  preliminary  trial  the  wit- 
nesses returned  to  their  homes  In  Tennes- 
see, and  bad  not  been  seen  in  this  state 
since  their  examination.  The  evlaence  was 
admissible  under  the  rules  declared  in  the 
following  cases:  Daniels  ▼.  Hamilton,  52 
Ala.  108;  Pmltt  v.  State,  92  Ala.  41,  9 
South.  R^.  406;  Perry  v.  State,  87  Ala.  30, 
6  South.  Rep.  425;  Lowe  v.  State,  86  Ala. 
47-52,  5  South.  Rep.  435;  South  v.  State,  86 
Ala.  617,  6  South.  Rep.  52. 

The  granting  or  refusal  of  an  application 
for  a  continuance  is  left  to  the  sound  dis- 
cretion of  the  trial  court,  and  its  action  in 
this  respect  is  not  revisable  here.  In  fact, 
there  is  no  evidence  that  defendant  made 
known  to  the  court  he  was  not  ready  for 
trial,  or  that  he  applied  for  a  continuance. 
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The  motion  for  a  new  trial,  based  npon 
newly-discovered  evidence,  was  not  sus- 
tained by  su£9icient  proof.  No  sliowing  as 
to  diligence  is  made,  and  it  is  not  clear 
tliat  the  facts  offered  to  be  proven  by  the 
witness  Haywood  could  be  successfully  of- 
fered in  evidence,  on  another  trial;  cer- 
tainly not  as  original  evidence.  The  one 
ground  npon  which  the  motion  for  a  new 
trial  is  predicated,  which  probably  is 
meritorious,  is  that  the  court  "aslced  de- 
fendant's counsel  In  apea  court,  in  the 
presence  of  the  jury,  and  while  charging 
the  Jury,  if  he  insisted  on  the  doctrine  of 
self-defense."  We  have  examined  the  bill 
of  exceptions  carefully,  and  find  no  proof 
of  this  statement  by  the  conrt,  or  any  ex- 
ception to  any  statem^it  or  charge  of  the 
court  We  cannot  consider  it  There  Is 
no  error  in  the  record,  and  the  case  must  be 
affirmed. 

(M  Ala.  EU) 

METER  et  aL  v.  KEITH. 
(Supreme  Conrt  of  Alabama.    June  13,  1883.) 

ATTAOHUENT— JCDOMENT  BT  DsrAULT  — RECITALS 

AS  TO  Service. 

1.  A  recital  In  a  judgment  entry  in  attach- 
ment that  notice  was  given  aa  required  by  law 
is  inauSicient  to  suatain  a  judgment  by  default. 

2.  Personal  judgment  by  default  can  be 
rendered  against  a  nonresident  in  attachment 
on  atatutoty  notice. 

Appeal  from  circnit  coort,  Geneva  county ; 
X  M.  Garmichad,  Judge. 

Action  by  attaotmient,  sued  out  by  W.  J. 
Keith  against  V.  &  A.  Meyer  &  Co.  The 
attachment  was  executed  by  serving  a  gar- 
nishment on  three  different  parties.  Judg- 
ment for  plaintiff.  Defendants  appeaL  Be- 
versed. 

The  complaint  contained  only  the  general 
counts.  The  Judgment  entry  is  In  the  fol- 
lowing language:  "January  16,  1892,  came 
the  garnishee,  0.  R.  Keith,  and  answers 
orally  to  the  Indebtedness  in  twenty-three 
hundred  and  fifty  dollars,  due  to  the  defend- 
ants ty  promissory  notes  due  in  January 
and  March,  1S91,  and  came  the  garnishees 
Holloway  and  Gilchrist  who  file  there  their 
answer  in  writing,  admitting  Indebtedness  in 
the  sum  of  eleven  hundred  and  twenty-six 
and  70A00  dollars,  due  by  note  the  1st  Jan- 
uary, 1891,  and  suggest  that  the  Mutual  Na- 
tional Bank  of  New  Orleans  claims  the  debt 
It  is  agreed  by  the  court  that  notice  issue 
to  said  Mutual  National  Bank  of  New  Or- 
leans to  come  in  and  propound  its  claims  to 
said  debt  And  proof  being  made  Imown  to 
the  court  of  the  publication  of  notice  of  the 
nonresidence  of  the  defendants  in  the  Ge- 
neva Keord,  a  newspaper  published  In  said 
county,  for  the  term  required  by  law,  and 
the  defendant  being  called,  came  not  but 
made  default  It  is  thereupon  ordered  by 
the  court  that  judgment  l>e  rendered  against 
the  defendants,  with  a  writ  of  inquiry,"  etc 

Tompkins  &  Troy,  for  appdlanta^ 


HEAD,  J.  The  recitals  of  the  Judgment 
entry  do  not  sufficiently  show  that  the  no- 
tice required  by  tlie  statute  of  the  issuance 
and  levy  of  tne  attachment  was  given.  A 
redtal,  as  in  the  present  case,  that  notice 
was  glv«t  as  required  by  law  will  not  sus- 
tain a  Judgment  by  default  Code,  S  2836; 
Dow  V.  Wliltman,  36  Ala.  6(H;  Brinsfleld  v. 
Austin.  89  Ala.  227;  Dlston  v.  Hood,  83  Ala. 
831,  3  South.  Rep.  746.  The  complaint,  so 
far  as  the  transcript  diows,  was  not  marlced 
"FUed"  by  the  clerk.  That  should  be  at- 
tMided  to.  We  do  not  decide  that  a  com- 
plaint found  in  the  transcript  and  certifled 
to  by  the  cleric,  in  his  general  certificate,  as 
a  part  of  the  record  of  the  proceedings,  will 
not  be  regarded  by  us  as  a  part  of  the  record 
because  not  so  marked.  We  simply  call  at- 
tention to  the  Irregularity,  which  appellants 
insist  upon  now  as  a  ground  of  reversal, 
that  it  may  be  cured. 

It  is  insisted  by  appdiants  that  no  per- 
sonal Judgment  by  default  can  be  rendered 
against  a  nonresident  in  attachment  on 
statutory  notice,  but  that  the  judgment 
should  be  one  of  condemnation  only.  The 
question  has  been  settied  contrary  to  this 
contention  by  the  decisions  of  this  conrt, 
from  which  we  are  not  Inclined  to  depart. 

Revised  and  remanded. 


dtt 
ELLIOTT  V.  SIBLEY  et  aL 


S44) 


(Supreme  Court  of  Alabama.     June  8,  1803.) 

CoBpoRATiONS— Sale  of  Sharbhoi.i>ek's  Stock — 
Ikjdnotion  TO  Restrain  —  Avekmexts  or  Bill 

— SOFFICIBNOT. 

1.  Where  a  bill  Is  filed  to  enjoin  the  sale 
of  stock  of  a  shareholder  to  satiafy  an  indebted- 
ness due  the  corporation,  on  the  ground  that 
the  debt  la  not  due,  or  has  been  paid,  or  that 
the  corporation  ia  indebted  to  complainant  to  a 
greater  amonnt  and  the  bill  prays  for  a  state- 
ment of  account  the  corporation  is  an  india- 
penaable  partv. 

2.  In  such  a  bill,  complainant  should  aver 
a  readiness  to  pay  wliatever  may  i>e  found  due 
by  him  on  a  atatemoit  of  account. 

3.  To  enforce  a  lien  on  stock,  under  Code, 
I  1674,  for  a  debt  due  by  the  stockholder  to  the 
corporation,  there  la,  prima  facie,  no  action  nec- 
essary on  the  part  of  the  directors. 

4.  A  court  of  equity  will  inquire  into  the 
regularity  of  an  election  of  directors  of  a  cor- 

§  oration  only  when  the  question  arises  inci- 
entally  and  collaterally  in  a  suit  of  which  the 
court  has  rightful  jurisdiction,  and  the  grant 
of  relief  depends  on  Its  decision. 

5.  In  a  bill  to  enjoin  a  corporation  from  sell- 
ing stock  belonging  to  complainant  to  pay  an 
alleged  indebtedness  of  complainant  to  the  cor- 
poration, aveiments  that  on  a  settlement  of 
acc-ounts  there  would  be  found  a  balance  due 
complainant  without  any  alleganon  as  to  the 
insolvency  of  the  corporation,  or  other  facts  to 
justify  the  interposition  of  a  court  of  equity, 
are  insufficient 

Appeal  from  chancery  court  Cherokee 
county;    S.  K.  McSpadden,  Chancellor. 

Bill  by  J.  M.  EUiott  against  WilUam  a 
Sibley,  as  president  of  the  Round  Moun- 
tain Coal  &  Iron  Company,  and  J.  W.  IHiyIb, 
J.  M.  Clarke,  and  Charles  H.  Phlntae.  to 
have  defendant  Sibley  enjoined  from  aeUing 
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certain  sharea  of  stock  alleged  to  be  owned 
by  the  complainant,  and  also  to  ba.ye  the 
other  defendants  removed  from  their  offices, 
aa  directors  of  the  Round  Moimtaln  CSoal  & 
Iron  Company.  From  an  order  dissolving 
the  injunction,  and  sustaining  certain  grounds 
of  demurrer  Interposed  to  the  biU  of  com- 
plaint, complainant  appeals.    Affirmed. 

The  motion  to  dissolve  the  Injunction  was 
based  on  the  denials  to  the  answer.  The 
demurrers  Interposed  to  the  bill  of  com- 
plaint, which  were  sustained  by  the  court, 
were  the  fbilowing:  (3)  The  Round  Moim- 
taln Goal  ft  Iron  C!ompany  IS  a  necessary 
party  complainant  or  defendant  (4  and  12) 
Said  bill  does  not  aver  a  readtness  or  will- 
ingness on  the  part  of  complainant  to  pay 
what  may  be  due  to  said  corporation.  (7) 
Tile  proceeding  to  s^  the  stock  is  not  with- 
out authority  of  law,  because  no  author- 
ity or  order  by  any  of  the  board  of  direc- 
tion is  necessary  for  said  sale.  (8)  The 
account  for  improvements  claimed  by  com- 
Iflainant  in  lils  bill  Is  not  the  prefer  charge 
against  said  respondent&  (9)  Said  ac- 
count does  not  present  matters  that  are 
the  proper  subject  for  adjustment  and  cog- 
nizance by  a  court  of  equity,  against  re- 
q>ondents.  (IS)  The  bill  does  not  tender,  or 
give  sufficient  excuse  for  not  traidering,  what 
may  l>e  found  to  be  due  said  corporation  by 
the  complainant.  (15)  Said  bill  is  null,  in 
that  it  se^js  to  enjoin  the  sale  of  sto<^  and 
at  the  same  time  to  remove  certain  persons, 
alleged  to  be  Improper  members  of  the  board 
of  directors.  (17)  There  is  a  misjoinder  of 
parties.  In  that  William  O.  Sibley,  the  right- 
ful president.  Is  Joined  with  those  alleged 
to  be  spurious  members  of  the  board  of  di- 
rectors. (18)  There  is  a  misjoinder  of  causes 
of  action,  in  tliat  the  bill  seeks  to  enjoin 
the  sale  of  stock,  and,  at  the  same  time,  to 
remove  from  office  certain  directors. 

Cardoi  &  Bilbro  and  Dortch  ft  Martin, 
for  appellant.    J.  L.  Burnett,  for  appellees. 

COLEMAN,  X  The  object  of  the  present 
bill  was  to  enjoin  Sibley,  the  president  of 
the  Round  Mountain  Coal  &  Iron  C!ompany, 
a  corporation,  from  selling  certain  shares 
of  8to<^  bdonging  to  complainant,  miiott, 
and  also  to  have  removed  from  office  certain 
persons  claiming  to  be  directors  of  said  cor- 
poration. The  bill  avers  that  Sibley  ad- 
vanced to  complainant  $500  In  mon^,  for 
which  complainant  executed  his  note,  to  1>e 
expended  by  complainant  In  the  adjustment 
of  a  lawsuit  in  which  the  corporation  was  in- 
terested, and  ,60  shares  of  stock  were  placed 
In  the  bands  of  Sibley  as  collateral  for  the 
advance  of  the  m<»iey;  that  the  $500  were 
expended  according  to  agreement,  and  after- 
wards Sibley  transferred  the  note  and  shares 
to  the  corporation.  The  bill  also  avers  that 
the  corporation  claimed  an  indebtedness 
from  complainant,  on  a  rental  contract,  of 
over  $3,000,  and,  to  pay  this  alleged  indebt- 


edness, Sibley,  the  president,  was  proceed- 
ing to  sell  complainant's  shares  of  stock,  but 
that,  tn>fact,  on  a  settlement  of  accounts, 
there  would  be  a  balance  due  complainant. 
Over  and  above  the  rental  Indebtedness,  of 
more  that  $4,000.  A  temporary  injunction 
Issued,  upon  the  filing  of  the  bill.  Respond- 
ents moved  to  dismiss  the  bill  for  want  of 
equity,  demurred  to  the  bill,  assigning  vari- 
ous grounds  of  demurrer,  and,  upon  the  de- 
nials of  the  answer,  moved  to  dissolve  the 
injunction.  At  the  hearing,  the  motion  to 
dismiss  the  bill  for  the  want  of  equity  was 
denied.  Several  grounds  of  demurrer  were 
held  to  be  good,  and  the  injunction  was  dls- 
solvedJ  From  the  rulings  of  the  court  dis- 
solving the  Injunction,  and  sustaining  cer- 
tain grounds  of  demurrer,  the  complainant 
appealed. 

It  requires  neither  argument  nor  citation 
to  show  that  where  a  bUl  is  filed  to  enjoin 
the  sale  of  stock  of. a  shareholder  to  satisfy 
an  indebtedness  due  the  corporation,  upon 
the  grounds  that  the  debt  is  not  due  or  has 
heea.  paid,  or  that  the  corporation  is  indebt- 
ed to  the  shareholder  in  an  amount  exceeding 
that  claimed  to  be  due  the  oorporaticHi,  and 
which  prays  for  a  statement  of  account,  the 
corporation  itself  Is  an  Indispensable  party. 
It  is  also  elementary  that  In  such  a  bill,  mut- 
ual Indebtedness  existing,  the  complainant 
should  offer  to  do  equity;  should  aver  a 
readiness  to  pay  whatever  may  l>e  found  due 
from  him  upon  the  statement  of  the  ac- 
count It  may  be  tliat,  to  authorize  a  suit 
for  an  impaid  subscription  for  stock,  there 
should  be  some  action  on  the  part  of  the  di- 
rectors, as  was  declared  in  Moses  v.  Tomp- 
kins, 84  Ala.  618,  4  South.  Rep.  763,  though 
this  would  depend  somewhat  upon  the  char- 
acter of  the  subscription,  and  the  charter  or 
by-laws  of  the  corporation.  Chapters  7,  8, 
Cook,  Stock,  Stockh.  &  Corp.  Law.  But 
these  principles  have  no  application  where 
the  corporation  is  proceeding  to  collect  a 
past-due  debt  fixed  by  contract  between  the 
parties,  and  for  which  the  other  stockhold- 
ers are  in  no  way  liable.  On  such  an  in- 
debtedness, the  debtor,  although  a  stock- 
holder. Is  treated  as  a  stranger.  Section 
1674  of  the  Code  declares  a  lien  upon  the 
shares  of  stockholders  for  any  debt  or  lia- 
bility Incurred  to  the  corporation  .by  such 
stockholder,  and  provides  for  the  sale  of  the 
same.  To  enforce  such  a  lien,  prima  facie, 
no  action  is  necessary  on  the  part  of  the  di- 
rectors. These  prlndples  dispose  of  all  the 
errors  assigned  as  to  the  ruling  of  the  court 
upon  the  demurrers  to  the  bill,  except  that 
of  multifariousness. 

It  is  urged  that  the  bill  Is  multifarious,  In 
this:  that  the  bill  seeks  to  enjoin  the  sale  of 
complainant's  stock,  and  in  the  same  bill 
It  is  sought  to  enjoin  certain  parties  from 
acting  as  directors,  on  the  ground  that  their 
election  was  Illegal  and  void.  The  rule  de- 
clared by  this  court  is  that  "a  court  of  eq- 
uity will  not  primarily  take  Jurisdiction  to 
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determine  the  legality  of  an  election  of  dl- 
rectora,  or  to  remove  a  director  who  Is  In 
posseaalon  of  the  office.  The  court  will  In- 
quire Into  the  regularity  of  the  election,  or 
Ote  right  of  the  person  to  the  office,  only 
when  the  question  arises  incidentally  and 
collaterally,  In  a  suit  of  which  the  court  has 
rightful  Jurisdiction,  and  the  grant  of  relief 
depends  upon  its  decision."  Perry  v.  011- 
MiU  Co.,  93  Ala.  864,  0  South.  Rep.  217; 
Nathan  t.  Tompkins,  82  Ala.  437,  2  South. 
Rep.  747.  The  relief  sought  In  the  present 
case  is  against  the  corporation.  The  valid- 
ity of  the  claims  of  the  corporation  against 
the  complainant,  and  his  defense  to  the  note, 
and  the  rightfulness  of  his  claim  for  improve- 
ments, which  he  avers  to  be  in  excess  of  his 
Indebtedness  for  rent  to  the  c(»poratlon,  tn 
no  way  depend  upon  any  act  of  the  alleged 
Ulegal  directors,  or  of  the  corporation  since 
their  election.  The  not©  for  fSOO  passed 
to  the  corporation  before  their  election,  and 
the  rattal  contract  was  executed  prior 
to  their  electi<m.  Whether,  therefore^  the 
electi(m  of  these  directors  was  legal  or 
Illegal,  can  have  no  influence  upon  his 
right  to  relief.  We  hold,  therefore,  com- 
plainant's bill  does  not  present  a  case 
which  will  authorize  a  court  of  equity  to 
Inquire  Into  the  legality  of  the  election 
of  the  directors.  It  does  not  present  a  case 
BO  much  of  multifariousness  as  a  want  of 
equity,  in  this  respect  We  have  not  over- 
look^ Qie  fact  that  complainant's  claim 
for  improvements  seems  to  be  based  upon  a 
resolution  adopted  at  the  meeting  of  the  di- 
rectors, alleged  by  complainant  to  have  been 
an  illegal  meeting  of  directors.  Upon  the 
denials  of  the  answer,  the  court  decreed 
a  dissolution  of  the  Injimctlon.  The  rule  is 
not  Inflexible  that  a  temporary  injunction 
will  be  dissolved,  upon  the  denials  of  an  an- 
swer, however  definite  and  spedflc.  Facts 
and  circumstances  attending  each  case 
should  be  considered,  and  whether,  and  how 
far,  the  denials  of  the  answer  are  sustained 
by  them.  The  consequences  to  the  parties 
should  enter  Into  and  weigh  in  forming  a 
proper  conclusion.  Amendable  defects  are 
to  be  considered  as  amended,  when  there  is 
equity  In  the  bill.  East  &  W.  R.  Co.  v.  East 
Tennessee,  V.  &  G.  R.  Co.,  75  Ala.  275. 
We  are  dear  that,  as  to  the  shares  of  stock 
pledged  as  collateral  security  for  the  pay- 
ment of  the  note  for  |500,  the  Injunction 
was  properly  dissolved.  The  allegation  of 
the  bill,  that  the  money  was  advanced  to 
complainant  to  be  expended  in  the  adjust- 
ment of  a  lawsuit,  Is  spedflcally  denied. 
The  execation  of  a  note  which  apparently 
bears  interest,  and  the  pledge  of  the  stock 
to  secure  Its  payment,  do  not  comport  with 
complainant's  claim,  but  tend  to  support  the 
averment  of  the  respondents,  that  the  nota 
was  executed  for  a  loan  of  money  to  com- 
plainant. 

As  to  the  claim  of  complainant  for  Im- 
provements, which,  he  avers,  is  In  excess  of 


the  debts  due  from  him  for  rent,  and  which 
complainant  asl&B  to  be  applied  in  extinguish- 
mmt  of  his  own  indebtedness,  the  principle 
which  governs  was  stated  in  Gafford  v. 
Proskauer,  59  Ala.  264,  as  follows:  "But  if 
it  becomes  necessary  for  the  mortgagor  to 
resort  to  equity  for  relief,  upon  the  groimd 
that  he  has  a  proper  set-off  against  the  mort- 
gagee, he  must  show  some  other  fact  than 
the  mere  existence  of  the  demand  which 
Is  the  proper  subject  of  set-oif." 

The  bUl  does  not  aver  the  Insolvency  of 
the  Round  Mountain  Coal  &  Iron  Company, 
or  any  fact  In  respect  to  the  alleged  dalm 
for  improvements  which  Justifies  the  Inter- 
position of  a  coiurt  of  equity  to  enjoin  the 
sale  of  the  stodc  for  the  payment  of  the  debt 
admitted  to  be  due.  Tate  v.  Evans,  64  Ala. 
16.  In  fact,  the  corporation  is  not  even 
a  party-  defendant  to  the  bUl.  But  consid- 
ering all  necessary  averments  and  amend- 
ments made,  the  spedflc  denials  of  the  an- 
swer, ttie  resolution  of  the  board  of  direct- 
ors authorizing  the  improvements,  the  fail- 
ure of  the  bill  to  bring  complainant  witbin 
the  terms  of  the  rescdutlon,  upon  which  be 
bases  his  claim,  we  think  the  court  was  Jos- 
tifled  In  decreeing  a  dissolution  of  the  In- 
junction. There  la  no  error  in  the  record 
available  to  appellant,  and  there  are  no  croon 
assignments  of  error  by  appeUeea.  Af- 
firmed. 


out  Ala.  MO) 
HERRING  et  al.  t.  RICEETTS  et  al. 
(Supreme  Court  of  Alabama.  .  Jane  13,  1893.) 

PbOBATE  of  WH,L  — ViLIBlTT — INFANT  NxXT  OF 

Kin— Sbbviob  of  I^otiob  —  Conclusivbnbss  of 
OasER. 

1.  Service  of  notice  of  probate  proceed- 
ings, made  on  infant  next  or  Idn  by  handing 
them  copiea.  instead  of  leaving  copies  with 
their  cuatod'iana,  is  insufficient,  and  the  nro- 
ceedinga  will  be  set  aside  on  application  to  uiat 
effect. 

2.  On  a  petition  to  vacate  the  probate  of 
a  will,  there  is  no  [aresamptlon  in  favOr  of  tbe 
order  of  probate. 

Appeal  from  probate  court;  Jeff eraon  ooon- 
ty;   M.  T.  Porter,  Judge. 

Petition  by  Mattie  L.  Herring  and  oUien 
against  W.  A  Ridcetts,  administrator  de 
bonis  non,  and  others,  to  set  aside,  annnl. 
and  vacate  the  probate  of  the  will  of  MUuy 
A.  Thompson,  deceased.  From  an  order  dis- 
missing the  petition,  petitioners  appeaL  B«- 
versed. 

McGulre  &  Collier  and  J.  M.  RnsseU,  for 
appellants.    Webb  &  Tillman,  for  appellees. 

McCIiELLAN,  J.  This  is  a  proceeding;  In 
the  probate  court  to  set  aside,  annul,  and 
vacate  the  probate  of  the  wlD  of  Mary  A- 
Thompson,  deceased.  The  application  for 
probate  was  filed  by  William  M.  Thompson, 
one  of  the  next  of  kin  of  the  testatrix.  He 
was  a  minor,  as  were  also  all  the  next  of 
kin,  6  in  number,  4  of  them  being  tmder  14, 
and  1.  the  youngest,  only  8  years  of  age. 
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The  grounds  of  the  present  application  are 
that  notice  of  the  proceedhig  for  probate 
vas  never  legally  served  on  these  Infants,  and 
that  no  guardian  ad  litem  was  appointed,  or 
consented  to  act,  or  is  shown  by  the  rec- 
ord to  have  acted,  for  them,  on  the  hear- 
ing of  the  petitl(»i  for  probate.  The  rec- 
ord sbows  that  service  of  the  notice 
was  made,  \n  each  Instance,  by  handing 
a  C9py  to  the  infant  next  of  kin.  By 
all  the  authorities,  this  was  not  a  suffl- 
ctait  service  upon  them.  The  copy  should 
have  heesx  left  with  the  father,  mother, 
guardian,  or  other  person  having  the  custody 
of  the  minor  defendants.  Warner,  Serv. 
Paper,  6;  Mcintosh  v.  Atkinson,  63  Ala.  241; 
Cook  T.  Rogers,  64  Ala.  406;  Carter  v.  In- 
graham,  43  Ala.  78;  Gayle  v.  Johnston,  80 
Ala.  3%.  Statutes  and  rules  of  this  court 
prescribing  the  manner  of  service  upon  In- 
fanta are  strictly  construed,  and  must  be 
strictly  complied  with.  Coster  v.  Bank,  24 
Ala.  37;  Carter  v.  Ingraham,  43  Ala.  78. 
There  was  therefore  more  than  mere  Irreg- 
nlariiy  of  service  on  the  nert  of  kin  of  the 
testatrix.  There  was,  in  troth,  no  legal  serv- 
ice at  all  upon  them,  and  they  were  not  be- 
fore the  court  Bruce  v.  Strickland,  47  Ala. 
195.  QCliere  bdng  no  service  upon  these  in- 
fants,  the  appointmoit  of  a  guardian  ad 
litem  toe  them  was  unauthorized,  and,  to 
say  the  least,  irregular;  and  this,  of  course, 
though  the  appointment,  consent  to  act,  and 
appearance  of  such  guardian  had,  in  other 
respects,  been  formal  and  regular.  10  Amer. 
A  Bng.  Enc.  l<aw,  pp.  690,  691;  Cl&A  v. 
Ollmer,  28  Ala.  266;  Bondnrant  v.  Sibley's 
Hehrs,  37  Ala.  565;  Mcintosh  v.  Atkhison, 
supra;  Gorfc  v.  Rogers,  supra;  Irwin  v.  Ir- 
win, 57  Ala.  614. 

Under  the  settled  doctrine  of  this  court, 
applicable  to  the  state  of  case  presented  by 
this  record,  the  probate  court,  in  our  opin- 
ion, should  have  granted  the  petition  of  appel- 
lants. Herring  and  others,  and,  in  conso- 
nance with  Its  purpose  and  prayer,  haye 
vacated,  set  aside,  and  revoked  the  probate 
of  the  will  of  Mary  A.  Thompson,  deceased. 
As  was  said  in  Kirby  v.  Kirby,  40  Ala.  495: 
"Under  a  practice  established  in  this  state 
1^  a  series  of  decisions,  which,  from  their 
long  standing,  should  not  now  be  questioned, 
it  Is  settled  that  any  distributee  of  the  es- 
tate of  the  testator,  «itlfled  to  notice  of 
the  probate  of  the  wUl,  and  not  having  re- 
ceived such  notice  prior  to  the  probate, 
may  make  an  application  to  the  court  In 
which  the  will  was  probated  to  vacate  and 
revoke  the  probate,  and  that  the  same  should 
be  granted,  if  it  appear  that  the  appUcant 
was  oititled  to  notice,  and  none  was  given."* 
Roy  T.  Segrist,  19  Ala.  810;  Bradley  ▼.  An- 
dreas, 27  Ala.  696;  liOvett  ▼.  Chlsolm,  30 
Ala.  88;  Hall's  Heirs  v.  HaU,  47  Ala.  290, 
29S;  Dickey  v.  Yann,  81  Ala.  426,  8  South. 
Bep.  195. .  This  application  does  not  proceed 
<m  the  theory  that  the  probate  of  the  wlU 
was  v^d,  but  that  it  was  irregular,  etrone- 


ona;  and  voidable,  and  being  a  direct,  and 
not  a  (ioUateral,  attack,  the  concession  that 
the  probate  court  is  one  of  general  jurisdic- 
tion, in  respect  of  the  probate  of  wills,  and 
that  the  usual  presumptions  of  regularity 
and  validity  incident  to  the  lodgments  of 
such  courts  are  to  be  indulged  in  support  of 
the  order  of  probate  here  made,  will  not 
avail  the  appellees.  It  is  no  more  compe- 
tent to  support  the  probate  of  tills  will  by 
each,  presumptions  on  this  proceeding  than  It 
would  be  on  appeal.  The  argument  in  this 
connection  would  be  forceful  If  this  were  a 
collateral  atteck.  Being  direct,  however, 
these  considerations  are  of  no  importance. 
Of  course,  when  the  probate  of  a  will  is 
set  aside  and  vacated  on  the  application  of 
one  who,  being  entitled  to,  had  not,  notice  of 
the  proceeding  to  that  end,  the  paper  niay 
again  be  propounded  for  probate,  and  pro- 
bated; but  the  existence  of  this  right  affords 
no  ground  to  deny  the  application  for  the 
vacation  of  the  Irregular  probate.  The  two 
proceedings  are  entirely  distinct;  and.  Indeed, 
a  second  probate  cannot  be  had  until  the 
first,  and  merely  voidable  one,  has  been  va- 
cated. When  this  has  been  done,  the  pro- 
ceeding for  probate  Is  de  novo,  and  must 
conform,  of  course,  to  statutory  requirements, 
in  all  respects,  as  If  the  original  irregrular 
probate  had  not  been  decreed. 

Without  going  into  the  question  as  to  the 
formality  and  regularity  or  sufficiency  of  the 
record  in  respect  of  the  guardian  ad  litem, 
aside  from  the  infirmity  of  his  appointment, 
resulting  from  a  want  of  service  upon  the 
infants.  It  Is  dear,  we  think,  that  the  pro- 
bate court  erred  In  denying  the  application 
to  vacate  the  probate,  and  Its  Judgment  must 
be  reversed.    The  cause  wUl  be  remanded. 


(98  AU.  67) 
JOHNSON  V.  STATE. 
(Snpieme  Court  of  Alabama.    Jane  13,  1893.) 
BBBAxixe  nrro  ILailroas  Cabs— EvrosNOB. 

1.  On  a  trial  under  Code.  8  3787,  for 
breaking  into  a  railroad  car  upon  or  con- 
nected with  a  railroad  In  this  state,"  it  is  not 
necessary  to  prove  that  the  car  was  "standing 
on"  the  tracks  of  the  railroad  company. 

2.  When  the  car  broken  into  was  alleged 
to  be  the  property  of  the  B.  Railroad  Com- 
pany, evidence  that  the  stock  of  the  B.  Com- 
pany was  owned  by  the  L.  Company  is  in- 
competent to  show  any  variance  on  the  ques- 
tion of  owoerahip. 

Appeal  from  criminal  cpurt,  Jefferson  coun- 
ty; Samuel  E.  Greene,  Judga 

Warren  Johnson  was  indicted,  tried,  and 
convicted  for  bmrglarizing  a  railroad  car,  and 
appeal&    Affirmed. 

The  state  introduced  evidence  tending  to 
show  that  the  goods  alleged  to  have  been 
stolen  were  taken  from  the  car  at  Bessemer, 
In  the  yards  of  the  Birmingham  Mineral  Rail- 
road Company,  after  the  said  cor  had  been 
sealed,  and  that  the  defendant  was  the 
guilty  party.  The  state  then  introduced  la 
evidence   the   charter   of    the   Blnnlngliam 
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Mineral  Railroad  Company,  to  show  that  It 
had  been  properly  organized.  Upon  the 
cross-examination  of  D.  W.  Barnes,  who  had 
testified  that  he  was  the  special  agent  of  the 
Louisville  &  Nashville  Railroad,  the  defend- 
ant OBkeA  the  witness  the  following  ques- 
tion: "If  the  Birmingham  Mineral  Rail- 
road Company  was  not  owned  and  operated 
by  the  LovdsvUle  &  Nashville  Railroad  Com- 
pany?" The  court  sustained  the  state's  ob- 
jection to  this  question,  and  the  defendant 
duly  excex)ted.  The  defendant  then  offered 
to  show  by  said  witness  "that  the  original 
incorporators  did  not  operate  the  road,  bat 
that  the  same  was  a  part  of  the  system  of 
the  LoalsvUle  &  NashvlUe  Railroad  Company, 
and  was  operated  by  said  company."  The 
state  objected  to  the  introduction  of  this  tea- 
timony.  The  court  sustained  the  objection, 
and  the  defendant  duly  excepted.  Upon  the 
Introduction  of  all  the  evidence  the  defend- 
ant requested  the  court  to  give  the  following 
written  charge,  and  duly  excepted  to  the 
court's  refusal  to  give  the  same:  "(1)  That 
the  Jury  must  believe  from  the  evidence  be- 
yond all  reasonable  doubt  that  the  car  bro- 
ken and  entered  was  standing  on  the  track  of 
the  Blrming^iam  Mineral  Railroad  Company 
before  they  can  And  the  defendant  guilty." 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

McCLELLAN.  X  The  indictment  in  this 
case  charges  that  the  defendant,  "with  Intent 
to  steal,  broke  Into  and  entered  a  raUroad 
car,  the  property  of  the  Birmingham  Mineral 
Railroad  Company,  a  body  corporate,  upon  or 
connected  with  a  railroad  in  this  state,"  etc. 
The  averment  that  the  car  was  "upon  or  con- 
nected with  a  railroad  in  this  state"  follows 
the  language  of  the  statute,  (Code,  {  8787;) 
and  the  physical  connection  of  the  car  with 
the  railroad  need  only  be  shown,  as  here 
averred.  If  It  were  necessary  to  prove,  as 
Is  asserted  by  the  charge  which  was  refused 
to  the  defendant,  that  the  car  was  standing 
on  the  track  of  the  railroad  company,  the 
statute  would  be  in  great  degree  emasculat- 
ed, and  this  In  a  manner  which  finds  no  pre- 
tense of  authorization  in  Its  spirit  or  letter, 
since  with  such  a  oonstructlon  it  could  have 
no  application  to  a  car  temporarily  derailed, 
and  this  though  the  deraUmmt  might  be 
the  work  of  persons  intending  to  break  into 
it,  and  done  to  the  end  that  they  might 
break  and  enter  with  impunity.  The  charge 
was  properly  refused.  The  only  way  In 
which  one  Incorporated  company  can  in  any 
sense  own  another  Incorporated  company  is 
through  the  ownership  by  the  one  of  the 
shores  of  the  capital  stock  of  the  other,  and 
In  such  case  the  assets  of  the  latter  continue 
to  be  the  property  of  the  corporate  entity  In 
all  respects  as  If  the  shares  of  Its  stock  were 
owned  by  individuals.  Instead  of  the  other 
corporation;  and  so,  too,  the  operation  by 
one  of  another  cori)oratlon  by  virtue  of  such 
ownership  is  only  through  the  Instrumentali- 


ty of  the  former's  ownership  and  control  of 
the  shares  of  stock  of  the  latter,  as  It  wonld 
be  operated  were  the  controlling  Interest  in 
Its  capital  stock  held  by  an  individual.  In 
the  one  case,  as  well  as  and  no  more 
than  in  the  other,  the  property  of  the  com- 
pany so  owned  and  operated  Is  in  that  com- 
pany, and  properly  so  laid  In  indictments 
for  offenses  committed  against  It,  and  Is  not, 
nor  to  be,  laid  or  proved  In  the  stockholders, 
whether  they  be  one  or  many  Individuals  or 
another  corporation;  and  no  inquiry  as  to 
who  are  such  stockholders,  or  as  to  their 
operation  of  the  corporation,  is  permissible. 
Tills  was  the  Inquiry  sought  to  be  gone  in- 
to by  the  defendant  through  a  question  pro- 
pounded to  the  witness  Barnes  as  to  wheth- 
er the  Birmingham  Mineral  Railroad  Com- 
pany was  not  owned  and  operated  by  the 
Louisville  &  Nashville  Railroad  Company, 
and  the  oOier  testimony  proposed  to  be  ad- 
duced In  that  connection.  If  the  purpose  of 
defendant  in  this  connection  was  to  show 
that  the  Louisville  &  Naahvllle  Railroad  Com- 
pany was  the  lessee  of  the  road  and  equip- 
ment of  the  Birmingham  Mineral  Railroad 
Company,  and  in  that  capacity  had  posses- 
ion of  the  car  broken  and  entered,  the  mere 
fact  that  the  Louisville  &  Na^ville  Company 
operated  said  road  was  not  competent  evi- 
dence of  such  lease.  If  the  fact  existed, 
there  was  bertter  evidence  of  it  than  that 
sought  to  be  adduced;  and,  moreover,  tt>e 
fact  of  operation  would  not  show  a  lease,  as, 
non  constat,  the  operation  of  the  road  may 
well  have  been  only  In  the  capacity  of  an 
ag«it  of  the  Birmln^am  Mineral  Company. 
The  evidence  was  properly  excluded,  even  If 
it  be  conceded  that  had  there  been  a  lease 
the  property  in  the  car  and  Its  contents 
should  have  been  laid  in  the  lessee,  which  we 
do  not  de<dde.    Affirmed. 


on  Ala.  SKI) 
TOWN  OP  AVONDALB  y.  McFARLAND 
et  al. 

(Supreme  Court  of  Alabama.    June  20,  1893.) 

MuKtoiPAi.  Ck>RPOB^TioN8— Chinos  of  Strbst 
Obade — Dam^oeb  to  Abuttims  OwitEBS. 
Under  Const.  1875,  art  14,  |  7,  reqniiv 
ing  corporatioDB  invested  with  the  rights  of 
eininent  domain  to  "make  just  compensation 
for  the  iiroperty  taken,  injured,  or  destroyed 
by  the  construction  or  enlargement  of  its 
works,  highways,  or  improvements,"  a  town  is 
liable  for  damages  caused  by  so  changing  the 
grade  of  a  street  as  to  prevent  the  natural 
flow  of  water  from  adjacent  lots.  City  Coun- 
cU  V.  Maddox,  7  Soath.  Rep.  433,  89  Ala.  181, 
followed.  City  CJoiincil  v.  Townsend,  4  South. 
Rep.  780.  84  Ala.  478,  and  2  South.  Rep.  155, 
80  Ala.  4^,  overruled  in  part 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  B.  Head,  Judge. 

Action  by  J.  H.  McFarland  and  others 
against  the  town  of  Avcmdale  to  recover  for 
damages  to  plalntiflS'  property  by  changing 
the  grade  of  a  street.  Plaintiffs  had  Judg- 
ment, and  def<aidant  appeals.    Affirmed. 
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M.  A.  Mftson,  for  appellant.  W.  F.  Dick- 
inson, for  appellees. 

STONE,  0.  J.  The  transcript  before  ua 
shows  wltliout  material  ooniWct,  as  we  think, 
the  following  state  of  facts:  The  town  of 
Ayondale  was  laid  off  Into  lots,  with  placea 
for  streets  marked  off.  One  of  the  streets 
passed  over  low,  wet  grotmd;  so  low  and 
wet  that  to  fit  It  for  travel  as  a  highway, 
and  render  It  convenient  and  safe  for  use 
as  a  street,  It  ■^fia  necessary  to  fill  In  and 
raise  Its  grada  Adjoining  this  unimproved 
street  was  a  lot  which  corresponded  in 
grade  with  the  street  In  its  natural,  unim- 
proved stage.  Plaintiffs  below  (appellees 
here)  purdiased  this  lot,  and  erected  upon 
It  a  dwelling,  which  was  occupied  by  one  or 
nuwe  of  them.  After  this  the  town  author- 
ities filled  in  and  raised  the  grade  of  the 
street,  so  as  to  make  It  safe  and  convenient 
as  a  highway.  The  effect  of  thus  raising 
the  grade  of  the  street  was  to  check  the  nat- 
ural flow  of  water  from  plaintiffs'  lot  and 
cause  it  to  stand  upon  it  six  or  eight  Inches 
in  depth.  It  is  not  claimed  that  this  work 
was  done  unsbJllfolly  or  carelessly,  but  It 
Is  complained  that  no  escape  or  outlet  was 
provided  by  which  the  water  could  flow  off. 
On  the  other  hand,  the  town  authorities 
made  proof  tending  to  show  that  It  was  not 
practicable  to  provide  an  escape  or  outlet 
for  the  water,  except  across  other  lots  that 
were  private  property.  We  propose  to  con- 
sider only  a  single  question,  namely,  whether 
in  laying  off  lots  and  streets,  dedicating  the 
latter  and  selling  the  fwmer,  it  is  part  and 
parcel  of  the  implications  of  the  contract  of 
sale  that  the  corporate  authorities  shall  have 
the  right  and  power  to  so  change  and  im- 
prove the  streets  as  to  make  them  safe  and 
convenient  highways  for  the  public,  and  this 
without  'being  required  to  make  compensa- 
tion  to  the  lot  owner  for  the  injury  done 
his  property. 

Section  7,  art  14,  of  the  constitution  of 
1875  ordains  that  "municipal  and  other  cor- 
porations, and  Individuals  vested  with  the 
privilege  of  taking  private  property  for  pub- 
lic use,  shall  make  Just  comxt^isation  for  the 
property  taken,  injured,  or  destroyed  by  the 
construction  or  enlargement  of  its  works, 
highways,  or  Improvements."  In  City  Coun- 
cil V.  Townsend,  80  Ala.  489,  2  South.  Bep. 
165.  and  84  Ala.  478,  4  South.  Rep.  780,  the 
foregoing  question  was  answered  by  this 
court  in  the  afflrmatlve.  In  the  later  case 
of  aty  OonncU  v.  Maddox,  89  Ala.  ISl,  7 
South.  Bep.  433,  the  court  was  equally 
divided  on  the  foregtdng  Inquiry,  leaving  it 
undecided.  If  the  duty  and  liability  to 
make  good  the  damage  done  is  in  all  cases 
absolute,  without  regard  to  the  conditions 
hypothesized  above,  then  the  rulings  of  the 
circuit  court  la  this  case  are  free  from  er- 
ror. On  the  other  liand,  if  the  rulings  in 
Townaend'B  Case  are  followed,  the  Judgment 
of  the  circuit  court  must  be  reversed,  for 


the  rulings  are  not  rectmcUable  with  those 
cases.  The  majority  of  the  court  concurs  la 
and  adopts  the  opinion  of  Justice  Somerville 
as  pronounced  in  City  Council  v.  Maddox, 
89  Ala.  181,  7  South.  Bep.  433;  and,  as  the 
prlndples  of  that  opinion  were  given  effect 
to  in  the  trial  of  this  case  in  the  circuit 
court  the  result  Is  an  affirmance  of  this 
case.  The  decision  in  the  Townsend  Oases, 
80  and  84  Ala.,  2  and  4  South.  Rep.,  Is  ov^- 
ruled  to  the  extent  it  conflicts  with  this  opin- 
ion.   Affirmed. 

(98  Ala.  167) 
SANDERS    V.    EDMONDS. 
(Supreme  Court  of  Alabama.    June  20,  1893.) 
Review  on  Appeai.  —  Sufficiekot  of  Evidenob 

—  PBEgnMPTIOHS—  aEMEBAL  AFFIBlUTrVB 

Chaboe. 

1.  When  tile  evidence  is  confllctinj;,  or 
different  Inferences  can  be  reasonably  arawn 
from  it,  or  where  there  Is  any  evidence  tend- 
ing to  establish  the  case  of  the  other  side, 
the  general  affirmotive  charge  should  not  be 
given. 

2.  When  the  bill  of  exceptions  _  does  not 
purport  to  set  oat  all  the  evidence,  it  will  bo 
presumed  that  there  was  testimony  to  support 
the  giving  by  the  lower  court  of  the  general 
affirmative  charge,  if,  under  any  slabe  of 
proof,  it  would  be  free  from  error. 

Appeal  from  circuit  coucrt  Sumter  coun- 
ty;  S.  H.  Sprott  Judge. 

Assumpsit  by  J.  B.  Sanders  against  Wil- 
liam Edmonds  to  recover  a  balance  due  on  a 
contract  From  a  Judgment  for  defendant 
plaintifl  appeals.     Affirmed. 

W.  K.  Smith,  for  appellant  J.  X  Altman, 
for  appellee. 

HARALSON,  J.  The  plaintiff  was  the 
only  witness  examined  in  the  cause.  By  his 
evidence  it  appeared  that  he  was  under  writ- 
ten contract  with  the  defendant  to  work  for 
him  during  the  year  1887  for  $250,  and  for 
144  pounds  of  bacon  and  12  bushels  of  meal; 
that  he  received  from  defendant  $200,  and  the 
bacon  and  meal;  that  after  he  had  per- 
formed the  year's  work,  the  defendant  pre- 
sented him  with  his  account  for  the  year, 
which  showed  a  balance  due  him  of  $5.77; 
tliat  defendant  In  said  account  allowed  him 
only  $200  for  services;  and  that  he  still 
owed  him  $50,  which  he  demanded,  and  de- 
fendant refused  to  pay.  On  his  cross-exami- 
nation he  stated  tliat  defendant  presented 
him  In  January,  1888,  with  his  account  for 
1887,  which  account  showed  that  defend- 
ant owed  him  $5.77,  whldi  he  paid  to  plain- 
tiff, and  which  he  accepted.  But  he  does  not 
say  he  accepted  that  sum  in  full  payment 
and  discharge  of  the  balance  due  and  claimed 
on  said  account;  and  whether  he  did  or  not 
was  a  question  of  fact  properly  to  be  left 
to  the  determination  of  the  Jury,  under  ap- 
propriate instructions  from  the  court  Tti& 
plaintiff's  evidence  tends  to  show  that  he 
did  not  accept  said  sum  intending  it  to  be 
in  paymait  of  the  amount  he  claimed  as  the 
balance  due  oa  the  account  for  the  year, 
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but  that  he  acceirted  the  same  as  a  payment 
on  that  balance.  For  the  defendant,  It  may 
be  said,  the  evidence  was  not  without  tend- 
encies to  show  that  plaintiff  did  accept  said 
sum  In  full  payment  The  court  thought  so, 
for  It  gave  the  general  charge  In  favor  of 
the  defendant,  which  was  Improper  In  the 
state  of  proof  as  shown. 

We  have  repeatedly  held  that  when  the 
evidence  la  conflicting,  or  where  different  in- 
ferences can  be  reasonably  drawn  from  It, 
or  where  there  Is  any  evidence  tending  to 
establish  the  case  of  the  other  party,  the  gen- 
eral affirmative  charge  should  nev«r  be  giv- 
en. Bpomly  V.  Ballroad  Co.,  (Ala.)  11  South. 
Rep.  341,  and  authorities  there  dted.  The 
bill  of  exceptions  does  not  purport  to  set 
out  all  the  evidence,  and  the  rule  In  sudi 
case  Is  that  presumption  will  be  indulged 
that  there  was  testimony  to  support  the  rul- 
ing of  the  court,  if,  under  any  state  of  proof, 
it  would  be  free  from  error.  Alexander  v. 
Alexander,  71  Ala.  295;  Railroad  Go.  ▼. 
Kolb,  73  Ala.  405;  8  Brick.  Dig.  p.  406,  f  43. 
In  obedience  to  this  established  rule,  we  feel 
constrained  to  hold  that  as  there  might  have 
been  other  evidence  Introduced,  not  set  out 
In  the  record,  whldi  would  sustain  the  rul- 
ing of  the  lower  court,  it  was  Introduced, 
and  the  Judgment  of  the  court  must  be  pre- 
sumed  to   be  correct     Affirmed. 


(99  Ala.  246) 

liBB  V.  KING.  Clerk. 

(Supreme  Court  of  Alabama.    June  13,  1893.) 

II1.TBBIAI.  Hbn's  Libnb— Sali— Ai,ia8  Wbitb. 

1.  In  an  action  to  enforce  a  lien  for  mate- 
rials famished  for  the  erection  of  an  hotel,  the 
judgment  declared  a  lien  on  the  building  and 
the  material  therein  and  thereabout,  and  on 
the  lot  A  petition  for  an  order  commanding 
the  issue  of  a  second  writ  for  the  sale  of  the 
material  alleged  that  the  building  and  lot  had 
been  sold,  but  that  a  balance  remained  unpaid 
on  the  Judgment  Frid,  that  the  order  was  prop- 
erly refused  where  it  was  not  shown  in  the  i>e- 
tition  or  In  the  judgment  that  the  material  had 
any  connection  with  the  erection  of  the  build- 
ing, or  was  intended  to  be  used  ther^n. 

2.  It  was  also  properly  disallowed  whwe 
it  was  not  shown  that  m  filing  the  claim  for  a 
lien,  or  in  the  suit  or  complaint  in  which  judg- 
ment for  the  lien  was  rendered,  there  was  any 
mention  of  or  claim  on  the  material,  but  on 
the  other  hand,  the  verdict  shows  either  that 
there  was  no  each  claim  or  that  it  was  disal- 
lowed. 

3.  It  was  also  properly  denied  where  it  was 
not  avMTed  of  what  the  materials  consisted, 
and  no  description  was  given  whereby  the  sher- 
iff would  be  informed  of  what  he  was  com- 
manded to  seize. 

4.  It  was  also  properly  denied  where  It 
was  not  averred  who  was  the  owner  of  the 
material. 

5.  Act  Feb.  12,  1891,  (Sess.  Acts,  p.  578.) 
relative  to  mechanics'  and  material  men  s 
Hens,  gives  no  lien  on  materials  not  used  or 
employed  in  the  building. 

Appeal  from  circuit  court,  Butler  county; 
John  R.  Tyson,  Judge. 

Application  by  Robert  A.  Lee  for  man- 
damus to  J.  O.  King,  clerk  of  court,  to  issue 


an  alias  writ    From  an  order  denying  the 
application,  petitioner  appeals.     Affirmed. 

J.  O.  RiiSiardBon,  for  app^ant  O.  E. 
Hamilton  and  L.  M.  Lane,  for  appellee. 

STONE,  C.  J.  This  was  an  application 
to  the  circuit  court  of  Butler  county  for  a 
mandamus  or  mandatory  order  to  the  olerk 
of  that  court,  commanding  bim  to  issue  an 
alias  venditioni  exponas  on  a  certain  Judg- 
ment therein  described,  of  wlilch  the  peti- 
tioner, R.  A.  Lee,  represents  himself  as  trans- 
feree and  owner.  The  Judgment  was  re- 
covered by  mechanics  and  material  men  for 
work  and  labor  done  and  materials  fur- 
nished in  the  erection  of  on  hotel  buOdlng 
on  a  certain  described  lot  In  the  dty  of 
Greenville.  The  purpose  and  effect  of  the 
suit  and  Judgment  were  the  ascertainment 
and  adjudication  of  the  amount  due  plain- 
tiffs, and  the  decision  and  declaration  of  a 
statutory  lien  in  their  fiivor  for  Its  enforce- 
ment, imder  the  act  approved  February  12, 
1891,  (Sess.  Acts,  p.  578.)  Judgment  was  by 
default,  the  suit  not  being  d^ended.  The 
pleadings  tn  that  case  are  not  before  ns, 
but  the  Judgment  itself,  reciting  the  ver- 
dict of  the  Jury  on  which  it  was  rendered,  is 
made  part  of  the  petition.  The  Jury's  find- 
ing was  as  follows:  "We,  the  jury,  assess 
the  amount  of  plaintiffs'  damages  at  $8,- 
025.00,  and  find  that  the  Greenvffle  Hotel 
&  Improvement  (I!ompany  was  and  is,  as  al- 
leged In  said  complaint,  the  owner  of  the 
land  and  hotel  building  descril)ed  therrin, 
and  that  as  such  ovmer  contracted  with  the 
plaintiffs  for  the  erection  of  the  said  hotel 
building  on  the  lot  as  alleged  therein,  and 
that  said  plaintiffs  mider  such  contract  have 
done  work  and  labor  and  furnished  material 
for  and  used  on  said  building  and  its  erec- 
tion under  said  contract  wltii  the  defendant^ 
and  that  tbe  amount  thereof  now  due  and 
unpaid  and  owing  by  the  defendant  to  the 
plaintiffs  is  the  sum  of  $8,025.00;  and  fur- 
ther find  that  tiie  plalntiffis  filed  their  lien 
and  gave  notice  according  to  law  and  as  al- 
leged in  said  complaint,  and  that  the  plain- 
tiffs have  a  Hen  on  said  hotel  building  and 
the  lands  described  In  said  complaint  for 
the  sum  of  $8,025.00."  The  Judgment  of  the 
court  pronounced  on  tills  verdict  declared  a 
Uen  on  the  hotel  and  on  the  lot  on  wbicb  it 
was  erected  for  the  pigment  of  said  Judg- 
m«at  for  $8,025,  and  for  the  costs  of  the  suit 
We  have  no  means  of  knowing,  but  suppose 
the  verdict  covers  and  ln<dudes  all  the  iHt^- 
erty  embraced  In  the  complaint;  particular- 
ly so  as  the  Judgment  was  by  default,  and 
no  defense  being  made. 

In  tbe  petition  before  us  It  Is  conceded  that 
the  hotel  and  the  lot  it  stands  on  have  been 
sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  Judgment;  but  It  is  claimed  that 
a  balance  is  left  unpaid.  The  purpose  of 
the  present  application  Is  to  obtain  an  alias 
venditioni  exponas  fbr  the  collection  of  that 
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balance.  The  arerment  in  the  petition  un- 
-dcr  whi(^  this  relief  is  sought  is  in  the  fol- 
lowing language:  "The  sheriff  of  Butlei 
county,  Alabama,  scdd  said  lot  and  the  hotel 
building  situated  thereon,  but  did  not  sell 
the  material  therein  or  thereabout;  that  a 
large  amount  of  material  condemned  by  said 
Judgment  remains  in  and  about  said  hotel 
building  unsold,  and  that  the  said  Judgment 
ranaiss  In  part  unsatisfied,  and  in  full  force 
and  effect"  We  have  copied  above  the  en- 
tire finding  of  the  Jury,  as  disclosed  in  the 
Judgment,  and  the  record  furnishes  no  other 
Information  on  the  subject  In  the  Judg- 
ment pronounced  on  this  verdict  we  find 
this  language:  "It  is  farther  ccmsidered,  or- 
dered, and  adjudged  that  the  said  plaintiffs 
have  a  material  man's  and  mechanic's  lien, 
as  contractors  of  the  defendant,  upon  said 
hotel  and  lot  and  material  therein  and  there- 
unto belonging  for  the  said  sum  of  ^026, 
and  all  cost  In  this  behalf  expended;  and 
that  the  said  hotel  and  material  therein  and 
thereabout,  and  the  said  lot  of  land  herein- 
before described,  be,  and  the  same  is  here- 
by, condemned  to  the  payment  and  satisfac- 
tion of  said  [lien,]  and  the  amount  herein- 
above stated,  to  wit  $S,025,  and  all  cost  in 
this  behalf  expaided."  The  relief  prayed 
in  this  case  was  that  the  clerk  of  the  circuit 
court  be  ordered  and  required  "to  issue  a 
writ  of  venditioni  exponas,  commanding  the 
sheriff  of  Butler  county,  Alabama,  to  sell 
the  said  material  in  and  about  the  said  hotel 
building,  as  ordered  by  the  said  Judgment" 
Tbe  record  contains  no  fuller  or  other  de- 
scription of  "the  material  in  and  about  the 
said  hotel  building"  except  that  which  we 
have  a^ied.  The  circuit  court  disallowed  the 
motion,  and  denied  relief,  and  from  that  or- 
der this  appeal  is  prosecuted. 

fii  additlcm  to  the  lot  of  land  on  which  the 
hotel  was  erected,  and  the  hotel  itself,  which 
the  Judgment  of  the  court  ordered  sold,  the 
Judgment  declared  a  lien  cm  and  condemned 
to  sale  "material  therein  and  thereabout;" 
the  connection  in  which  these  words  were 
used  showing  that  they  referred  to  material 
in  and  about  the  hoteL  It  was  to  obtain  a 
sale  of  this  alleged  material  that  the  alias 
vooditloni  exponas  was  moved  for  in  this 
case.  Of  what  that  material  consisted,  Its 
description,  quantity,  or  value,  nether  the 
Judgment  entry  nor  the  motion  for  man- 
damus informs  ua.  Neither  is  its  ownership 
averred,  nor  is  it  anywhere  stated  that  it 
Is  material  which  was  used  or  intended  to 
be  used  In  the  erection  of  the  botd.  We 
hold  that  tile  circuit  court  rightly  disal- 
lowed the  mandatory  order,  for  the  follow- 
ing reasons:  First  It  is  not  shown  in  the 
Judgment  entry,  or  In  the  petition  for  the 
mandatory  order,  that  the  material  referred 
to  had  any  connection  whatever  with  the 
erection  of  the  hotel,  or  was  Intended  to 
be  used  therein.  Second.  It  is  not  shown 
tbat  rither  In  filing  the  claim  in  the  office 
of  the, Judge  of  probate,  or  in  the  suit  or 


complaint  in  which  Judgment  was  reoov' 
ered,  declaring  the  Uen,  said  material  in 
or  about  the  hotel  was  mentioned,  or  any 
claim  to  it  asserted.  The-  verdict  of  the 
Jury  shows  either  that  no  such  claim  was 
set  up,  or,  If  set  up,  it  was  disallowed  by 
them.  Third.  The  act  of  February  12, 
1891,  (Sess.  Acts,  p.  578,)  gives  no  lien 
on  materials  not  used  or  employed  In  the 
building,  eta;  and  the  lien,  whoi  given, 
attaches  only  to  the  building,  article,  or  im- 
provement into  which  it  becomes  InctHrporat- 
ed,  and  not  to  the  imlncorporated  or  unused 
material.  Fourth.  It  is  neither  shown  nor 
averred  of  what  the  alleged  material  consist- 
ed, nor  is  any  description  given  whereby 
the  sheriff  would  be  informed  what  he  was 
commanded  to  seize.  Fifth.  It  is  not 
averred  who  was  the  owner  of  the  said  ma- 
terial. It  may  have  been  unused  material, 
supplied  by  the  contractors.  If  so,  we  can 
perceive  no  obstacle  to  tlieir  possessing  them- 
selves 0!f  it  as  their  own.  If  it  was  the  un- 
used material  of  the  Oreenvllle  HotA  &  Im- 
provement Company,  petitioner  fails  to  show 
he  had  any  lien  upon  it;  and  it  is  not  per- 
ceived there  was  any  obstacle  to  Its  seizure 
under  execution  against  the  corporation 
or  company. 

We  have  not  considered  whether  man- 
damus would  be  the  appropriate  remedy  if 
apt>ellant  had  shown  a  right  to  r^ef.  We 
decide  nothing  on  that  question.  In  any 
view  of  the  case,  appellant  can  take  nothing 
by  his  appeaL     Affirmed. 


(98  AU.  tog) 
AMERICAN  MORTG.  CO.  OP  SCOTLAND, 

Limited,,  v.  INZER  et  aL 
(Supreme  Coart  of  Alabama.     June  8,  1893.) 
MoKTeAOSB— Salb  ov  Faauigas  bt  Moktoaqbs— 
Rbcovekt  or  Suhflus  or  Fbocbbds— EviusNca 

— DErBNSES. 

1.  In  an  action  by  executors  of  a  mort- 
gagor to  recover,  on  a  sale  of  the  mortgaged 
premises,  a  surplus  of  the  proceeds  left  in  the 
hands  of  a.  senior  mortgagee  after  full  satis- 
faction of  the  debt,  where  defendant  pleads 
tliat  a  third  person  holds  a  second  mortgage 
oa  the  premises  to  secure  an  indebtedness 
greater  in  amount  than  the  snrplos,  and  that 
defendant  is  liable  to  the  second  mortgagee  for 
the  surplus,  and  it  appears  that  a  demurrer  to" 
the  plea  was  filed,  but  the  record  fails  to  show 
tliat  any  mline  was  made  on  it,  the  demurrer 
must  be  considered  as  abandoned,  and  conse- 
cnently  it  is  reversible  error  to  exclude  evi- 
dence  of  the  second  mortgage. 

2.  In  an  action  by  the  executors  of  a  mort- 
gagor to  recover  from  a  senior  mortgagee  a 
surplus  of  the  proceeds  arising  from  a  sale  of 
the  mortgaged  premises,  the  fact  that  a  third 
person  holds  a  second  mortgage  on  the  prem- 
ises which  has  not  been  satisfied  is  no  defense; 
for,  though  the  second  mortgagee  may  main- 
tain an  action  against  defendant  to  have  the 
BniT>luB  applied  to  his  mortgage,  he  is  not  com- 
pelled to  do  80,  but  may  collect  the  entire  debt 
from  plaintiffs. 

Appeal  from  circuit  court,  St  dalr  county; 
Le  Boy  F.  Box,  Judge. 

Assumpsit  by  H.  J.  Inser  and  Varlna  In- 
zer, as  executors  of  the  estate  of  Josepb  X. 
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Inzer,  deceased,  against  the  American  Mort- 
gage Company  of  Scotland,  Limited,  to  re- 
cover an  alleged  surplus  arifdng  from  the  pro- 
ceeds of  the  sale  of  certain  mortgaged  prop- 
erty, under  a  power  of  sale  contained  in  a 
mortgage  executed  by  plaintlfts'  testator  and 
wife  to  defendant  Judgment  for  plaintiffs, 
and  defendant  appeals.     Reversed. 

Caldwell  Bradshaw  and  Ja&  B.  Webb,  for 
appellant 

HEAD,  3.  This  is  an  action  by  the  ex- 
ecutors of  a  deceased  mortgagor  to  recover 
from  the  mortgagee  an  alleged  surplus  of 
the  proceeds  of  the  sale  of  the  mortgaged 
premises  left  in  the  hands  of  the  defend- 
ant after  full  satisfaction  of  the  mortgage 
debt  Among  others,  the  defendant  inter- 
posed a  special  plea,  alleging  that  plaintiffs' 
testator  executed  a  second  mortgage  on  the 
premises  to  W.  H.  Skaggs,  to  secure  an  In- 
debtedness greater  in  amount  than  the  al- 
leged surplus,  which  mortgage  Is  in  force, 
and  creates  a  valid  lien  on  the  premises, 
and  that  defendant  is  liable  to  said  second 
mortgagee  for  the  surplus.  There  is  copied 
In  the  transcript  a  demurrer  to  this  plea, 
but  the  record  fails  to  show  any  ruling  upon 
It.  We  are  therefore  forced  to  treat  the  de- 
murrer as  abandoned,  and  consider  that  Is- 
sue waa  joined  on  the  plea.  This  being  eb, 
the  defendant  was  entitled  to  prove  its  plea, 
and,  in  the  effort  to  do  so,  offered  to  intro- 
duce in  evidence  the  said  Slcaggs  mortgage^ 
the  execution  of  which  was  admitted  in  an 
agreed  statement  of  facts.  The  plaintiffs 
objected  to  its  introduction;  the  court  sus- 
tained the  objection;  and  the  defendant  ex- 
cepted. This  was  error,  for  which  the  judg- 
ment must  be  reversed. 

We  are  persuaded  that,  in  fact,  the  court 
sustained  the  demurrer  to  the  special  plea 
referred  to,  bnt  toe  some  cause  the  record 
failed  to  show  it  and  that  the  only  contro- 
versy between  the  parties  on  that  plea  was 
whether  In  law  the  defendant  can  def^id 
against  the  plaintiffs'  demand  by  showing  its 
liability  to  the  second  mortgagee  for  the 
money  In  Its  hands,  without  an  averment 
that  that  liability  had  been  discharged  by 
payment  of  the  money  to  such  second  mort- 
gagee. So  impressed,  we  will  indicate  our 
opinion  upon  that  question,  that  the  litiga- 
tion may  not  be  unnecessarily  protracted. 

It  is  not  denied  that  the  second  mortgagee, 
under  the  facts  stated  in  the  plea,  is  enti- 
tled to  an  action  against  defendant  to  re- 
cover the  money  whidi  the  plaintiffs  seek 
to  recover  in  the  present  action,  (Webster 
T.  Singly,  53  Ala.  206,  dtlng  Hitchcock  v. 
Lukens,  8  Port  [Ala.]  333,  and  Huckabee  v. 
May,  14  Ala.  263;)  but,  nevertheless,  we  are 
of  opinion  that  the  defense  Is  not  a  good 
one.  In  Sharpe  v.  Wbartmi,  85  Ala.  225, 
8  South.  Rep.  787,  following  Cook  v.  Field,  3 
Ala.  S3,  we  held  that  a  judgment  against  a 
gamlabee^  wltlioat  satlafaction  tti^eof,  is  no 


defense  to  an  action  by  the  creditor.  It  was 
said  that,  "if  an  unexecuted  judgment 
against  the  garnishee  would  be  a  bar  to  a 
suit  against  him  by  the  original  creditor, 
it  might  happen  that  he  would  not  be  com- 
pelled to  pay  the'  debt  at  all,  as  the  judgment 
of  the  attaching  creditor  might  never  be  en- 
forced." We  think  the  principle  is  the  same 
here.  Indeed,  It  applies  with  more  torca,  if 
possible.  The  estate  of  the  plaintiffs'  testator 
is  liaUe  to  Skaggs  for  the  full  amount  of  the 
mortgage  debt,  upon  the  personal  obligation 
of  the  testator.  Skaggs  may  at  any  time  en- 
force this  liability  against  the  plaintiffs,  to 
the  extent  of  collecting  the  entire  debt,  with- 
out ever  proceeding  to  collect  from  the  de- 
fendant the  said  surplus  arising  from  the 
mortgage  sale,  to  be  applied  in  diminutioii  of 
his  claim.  To  allow  the  defense  here  at- 
tempted would  be  to  create  an  effectual  bar 
to  a  recovery  of  the  surplus  by  the  plalntiffB, 
although  they  may  hereafter  be  compelled  to 
discharge  the  entire  Skaggs  debt 
Reversed  and  remanded. 


SMITH  V.  STATB. 


(88 


») 


(Supreme  Court  of  Alabama.  June  13,  1893.) 
Cbiuinal  Law— Sbttiso  Case  for  Triau 
Under  Acts  1872-73,  p.  261,  making  it 
the  duty  of  the  clerk  of  the  city  court  of  Mont- 
gomery to  set  criminal  cases  other  than  capital 
cases  for  trial,  it  is  no  ground  for  arrest  of 
judgment  that,  at  the  time  a  case  was  set.  the 
accused  was  not  present,  either  in  iterson  or 
by  attorney. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Robert  Smith  was  convicted  of  larceny, 
and  appeals.     AiQrmed. 

C.  H.  Roquemore,  for  appellant  Wm.  L. 
Martin,  Atty.  Qen.,  for  the  State. 

HARALSON,  3.  The  defendant  was  In- 
dicted in  the  city  court  of  Montgomery,  at 
its  October  term,  1892,  for  grand  larc«iy. 
He  was  tried  on  the  14th  of  November,  fol- 
lowing, and  was  convicted,  and  sentenced  to 
the  penitentiary  for  three  years.  He  moved 
In  arrest  of  judgment,  upon  the  ground  that 
the  day  for  the  trial  of  his  cause  was  set 
by  the  clerk  of  the  court,  without  any  orAer 
of  the  court  setting  the  cause  for  trial,  and 
that  the  defendant  was  in  custody  of  the 
court  when  the  clerk  set  the  day  for  trial, 
bnt  was  not  present,  either  In  person  or  by 
attorney,  at  that  time.  This  motion  was 
overruled  by  the  court  There  Is  no  bill  of 
exceptions  in  the  cause,  and  it  is  brought  here 
on  the  record,  showing  the  facts  above  stated. 

At  taie  session  of  the  legislature  for  1873, 
an  act  was  passed  (Acts  1872-73,  p.  261) 
making  it  the  duty  of  the  dwk  of  the  dty 
court  of  Montgomery  to  set  the  criminal  cases 
pending  In  said  court  for  trial,  commendng 
on  Monday  of  the  second  week  of  the  July 
term,  and  on  Monday  of  the  Febroaiy  and 
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October  terms  of  said  conrt,  and  to  summon 
the  witnesses  in  each  case  for  the  day  set  for 
the  trial  thereof,  and  requiring  him,  In  set- 
ting causes,  to  be  governed  by  the  rules  and 
statates  regulating  the  setting  of  clvQ  cases 
for  trial  in  said  court,  so  far  as  the  same 
were  applicable,  and  not  inconsistent  with 
said  special  act.  By  proviso,  capital  cases 
were  exempted  from  the  operation  of  the 
8tatnt&  At  the  lime  of  this  enactment, 
tiiere  was  no  statute  which  made  It  the 
duty  of  clerks  of  courts  to  set  down  criminal 
causes  on  the  dockets  of  the  courts  for  trial 
on  particular  days,  but  they  were  tried  when- 
ever reached,— a  practice  expensive  to  the 
state,  parties,  and  witnesses,  and  productive 
of  much  public  Inconvenience.  The  obvious 
design  of  this  special  act  was  to  facilitate 
the  trial  of  such  cases,  at  a  saving  of  mudi 
of  the  expense  and  annoyance  Incident  at 
ttie  time  to  their  trial  In  the  court.  It  did 
not  deprive  defendants  of  any  right  or  priv- 
ilege they  theretofore  enjoyed,  but  rather 
gave  them  oi>portunity  for  a  more  certain, 
speedy,  and  satisfactory  triaL  Later,  in 
1877.  the  legislature  passed  a  similar  general 
statute,  appearing  in  the  CJode  of  1876  as  sec- 
tion 4869,  and  in  that  of  1886  as  section  4447, 
making  it  the  duty  of  the  clerks  of  courts 
to  set  for  trial  all  cases  in  th^  courts,  ex- 
cept capital  cases  and  cases  of  parties  in 
custody,  for  particular  days,  and  no  case 
so  set  to  be  called  before  the  day  of  its  trial. 
This  statute,  however,  made  no  reference  to 
any  special  statutes  on  Uie  same  subject, 
contained  no  repealing  provisions,  and  did 
not  in  any  wise  affect  this  special  law  for 
the  Montgomery  city  conrt  Mobile  &  O.  R. 
Go.  V.  State,  29  Ala.  67S;  Pearce  v.  Bank, 
33  Ala.  663;  Jefferson  Go.  v.  Truss,  85  Ala. 
490,  6  South.  Rep.  86.  The  special  statute 
and  the  general  one  on  the  subject,  ee^di 
prescribing  duties  to  be  performed  by  clerks 
of  the  courts  In  the  matter  of  setting  their 
dockets,  are  directory  merely,  and,  when  com- 
plied with  by  those  officers,  abridge  no  con- 
stitutional or  other  right  of  defendants  to 
fair  and  Impartial  trials,  but  rather,  are 
promotive  thereof,  ^e  dty  court  commit- 
ted no  error  In  overruling  the  motion  in  ar- 
rest of  Judgment    Affirmed. 


an  Ala.  I6S) 

TOWN  OF   L.TJVBRNB  v.   SHOWS. 
(Supreme  Goort  of  Alabama.    June  13,  1893.) 

.      TOWS8 — OXOABIZATION— BOCNDABIES. 

Act  Feb.  6,  1891,  declares  that  the  cor- 
porate limits  of  the  town  of  Luveme  shall  be 
one  mile  "each  way,  north,  south,  east,  and 
west,  from  the  courthouBe  square,  as  laid  out 
by  the  Lnveme  Land  Company."  The  sqnare 
was  200  feet  north  and  south  by  100  east  and 
wtest  The  town  at  the  time  of  the  passage  of 
the  act  was  incorporated  under  the  General 
Laws,  its  boundaries  being  "one-half  mile  each 
way  from  the  courthouse,  reserved  as  per  the 
Luveme  Land  Co."  survey.  Bdd,  that  the 
area  of  the  town  did  not  consist  of  two  strips 
of  land— one  200  feet  wide,  running  east  and 


west  and  one  100  feet  wide,  running  north 
and  sontli — crossing  at  right  angles,  but  a  sa- 
loon 200  yards  southwest  of  the  courthouse 
square  was  within  the  corporate  limits. 

Appeal  from  circuit  court,  Crenshaw  coun- 
ty; John  P.  Hubbard,  Judge. 

Action  by  Thomas  W.  Shows  against  the 
town  of  Luveme  to  recover  money  paid  for 
a  liquor  license.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

Gamble  &  Bricken,  for  appellant  M.  W. 
Rushton  and  I.  H.  Parks,  for  appellee. 

COLEMAN,  J.  Thomas  Shows,  having 
paid  to  the  municipal  corporation  of  the 
town  of  Luveme,  under  protest,  $500  for 
a  license  to  retaU  spirituous  liquors,  Insti- 
tuted the  present  action  to  recover  back  the 
money.  Plaintiff  cont^ids  that  by  a  proper 
construction  of  the  act  of  the  legislature 
incorporating  the  town,  his  place  of  busi- 
ness was  not  within  the  corporate  limits. 
We  need  not  consider  some  of  the  diffi- 
culties in  plaintiff's  way  if  ttils  were  true, 
but  will  rest  our  decision  upon  the  case 
made  by  him.  Acts  1800-81,  p.  408,  ap- 
proved Feb.  6,  1891,  after  Incorporating 
the  town  of  Luveme,  declares  that  the  cor- 
porate limits  shall  be  "one  mile  each  way, 
north,  south,  east,  and  west,  from  the  court- 
house square,  as  laid  out  by  the  Luverae 
Land  Company,  and  recorded  in  the  pro- 
bate office  of  said  county."  "The  court- 
house square,"  from  the  map,  seems  to  be 
a  block  200  feet  south  and  north  by  100 
feet  east  and  west  The  plaintiff's  place  of 
business  was  about  200  yards  southwest 
from  the  courthouse  square.  According  to 
plaintiff's  contention,  the  area  incorporated 
consists  of  2  strips  cf  land,  200  feet  wide, 
running  east  and  west,  and  100  feet  wide 
running  north  and  south,  crossing  each 
other  at  right  angles,  including  the  court- 
house square  as  the  center,  and,  his  place 
of  business  being  In  a  southwestern  direc- 
tion from  the  nquare,  he  is  neither  west  nor 
south,  and  consequently  his  place  of  busi- 
ness is  not  within  the  corporate  limits.  The 
argument  Is  wholly  untenable.  Tested  by 
a  meridian  line,  he  Is  west  of  the  square; 
and  by  latitude,  he  is  south  of  the  square. 
A  further  reading  and  constractlon  of  the 
act,  in  the  light  of  facts,  demonstrates  more 
conclusively,  if  possible,  tliat  there  Is  no 
merit  in  the  contention.  At  the  time  of  the 
adoption  of  the  act  of  the  legislature,  su- 
pra, incorporating  the  town  of  Luveme,  the 
town  was  an  existing  municipal  corpo- 
ration, incorporated  under  the  General  Laws 
of  the  state.  Its  boundaries  at  that  time 
were  "one-half  mile  each  way  from  the 
courthouse,  reserved  as  per  the  Luveme 
Land  Go."  survey  or  plat  The  map  or  plat 
of  the  town,  as  Incorporated  under  the  Gen- 
eral Laws,  shows  that  plaintiff  was  included 
within  the  corporate  Umits  as  then  incor- 
porated. As  a  matter  of  course,  "one-lmlf 
mile  eadi  way  from  the  courthouse"  would 
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include  plaintiff,  whose  place  of  business  in 
tlie  town  duilng  the  yean  1889  and  1890 
was  only  200  yards  from  the  square,  and 
has  never  been  changed.  The  act  of  the 
legislature  of  1890-91,  supra,  further  pro- 
vided that  "the  present  and  future  inhabit- 
ants of  said  town  shall  be  and  continue 
the  body  politic  and  corporate,  under  the 
name  and  style  of  the  town  of  Luveme." 
Under  the  proof  the  plaintiff  and  bis  place 
of  business  were  expressly  de<dared  to  be  In- 
cluded In  the  "body  politic  and  corporate  of 
the  town  of  Luveme."  Other  provisions  of 
the  act  manifest  with  equal  clearness  the 
legislative  intent  Would  not  a  fair  Inter- 
pretation of  the  act  fix  the  boundary  line  of 
the  corporate  limits  to  be  that  of  a  circle, 
with  Its  center  at  the  "courthouse,  as  per 
the  Luveme  Land  Company's  survey  or 
platr 

The  circuit  court  erred  In  rendaing  ]u^- 
ment  for  the  plaintiff.  A  Judgmoat  will  be 
hK«  rendered  for  the  defendant  The  cost 
of  appeal  and  of  the  trial  court  will  be 
taxed  against  the  plaintiff. 

Bevened  and  rendered. 


<98  Ala.  356) 

AIKEN  V.  STEINBR  et  al. 

(Supreme  Court  of  Alabama.    Jnne  13,  1893.) 

Exemptions— PABTXEBSHip—FBi.uDOL>NT  Coh- 

VBTAKCB8. 

Where  one  member  of  a  partnership, 
who  is  insolvent,  sells,  for  cash,  his  entire 
interest  in  the  firm  to  his  copartner,  the  por- 
chaslng  partner  cannot  hold  the  property  as 
exempt,  against  a  creditor  of  the  partnership, 
thoiieh  the  partnership  assets  are  less  tiian 
$1,000  hi  valne. 

Appeal  from  circuit  court  Pike  county; 
John  F.  Hubbard,  Judge. 

Action  In  attachment  by  Stdner  &  Lob- 
man  against  W.  G.  Aiken  &  Co.  After  levy 
of  the  writ  on  a  stock  of  goods,  W.  O. 
Aiken  Interposed  a  dalm  to  the  property 
as  exempt  to  him.  Its  value  being  less  than 
$1,000.  Plaintiffs  had  Judgment  on  a  trial 
Qf  the  daim,  and  def^idant  Aiken  appeals. 
Affirmed. 

The  cause  was  tried  on  the  following 
agreed  statement  of  facts:  "The  debt  of 
plaintiffs  was  a  debt  made  by  W.  G.  Aiken 
&  Co.,  and  Is  Just  and  unpaid.  That  before 
the  attachment  was  levied,  0.  H.  Vincent 
who  was  a  partner  of  said  firm  of  Aiken  & 
Co.,— and  that  he  and  W.  G.  Aiken  were  all 
and  the  only  partners,— sold  his  Interest  In 
all  the  firm  assets  of  Aiken  &  Co.  to  his  co- 
partner, W.  G.  Aiken,  for  a  valuable  consid- 
eration, to  wit  $400,  in  cash,  and  put  him 
[in]  possession.  That  the  amount  of  $400  Is 
a  fair  price  for  the  interest  of  said  Vincent 
in  said  goods.  That  the  said  W.  G.  Aik«i 
owns  no  other  property  except  that  men- 
tioned in  his  affidavit  claiming  the  exemp- 
tion in  this  case.  Plaintiffs'  debt  was  a 
subsisting  liability  before  the  sale  of  the  as- 


sets of  the  partnership,  and  the  retiilng 
partner  was  Insolvent  at  the  time  he  sold 
out  The  sale  was  had  four  days  prior  to 
the  levy  of  the  attachment"  This  being  all 
the  evidence,  the  court,  at  the  request  of 
the  plaintiffs,  gave  the  general  affirmative 
charge  In  their  bdialf. 

M.  N.  Carlisle,  for  appellant  TboB.  H. 
Watts,  for  appdlees. 

COLEMAN,  J.  The  facts  in  the  case  are 
agreed  upon,  and  present  but  one  question 
for  our  consideration.  The  partnership  as- 
sets of  a  firm  composed  of  two  members  are 
of  less  value  than  $1,000,  and  the  members 
of  the  firm  own  no  other  prcqterty.  One 
member,  who  Is  Insolvent,  sells  out  for  a 
cash  consideration,  his  entire  Interest  In  the 
partnership,  to  his  copartner.  Can  the  pur- 
duislng  partner  hold  the  propiair,  under  the 
exemption  laws,  against  a  creditor  of  the 
partnership? 

Creditors  of  a  partnership  have  no  claim 
to,  or  lien  upon,  partnership  property,  but 
the  paEtners  themselves  have  such  a  lien 
upon  partnership  effects,  for  the  payment  of 
partnership  debts;  and  so  long  as  the  part- 
nership exists  this  right  of  each  partner  may 
be  made  available  to  the  creditors  of  the 
firm,  upon  the  principle  of  subrogation. 
Reese  v.  Bradford,  13  Ala.  837.  It  Is  dear- 
ly settled  as  the  law  of  this  state  that  part- 
ners cannot  during  the  existence  of  ttie 
partnership,  daim  an  individual  exemption 
in  partnership  property,  when  taken  under 
legal  process  for  partnership  debts.  Gio- 
vanni ▼.  Bank,  55  Ala.  305;  Schlapbadc  ▼. 
Long,  90  Ala.  525,  8  South.  Rep.  113;  Ter- 
reU  V.  Hurst  76  Ala.  688;  Levy  v.  WU- 
Ilams,  79  Ala.  171.  The  exemption  laws 
were  made  for  the  benefit  of  Individuals, 
and  not  for  the  benefit  of  partnerships,  as 
sudL  So  long  as  the  partnership  existed, 
ndther  the  partnership  nor  the  Individual 
members  of  the  firm  were  entitled  to  dalm 
any  part  of  the  assets  as  exempt  tiwn  part- 
nershlp  debts. 

Under  the  facts  of  this  case  the  selling 
partner  was  Insolvent  The  purchasing 
partner  owning  no  property,  ^a»pt  that 
which  had  constituted  the  assets  of  the  firm, 
with  outstanding  partnership  liabUitles,  un- 
provided for,  the  law  conclusivdy  presumes 
that  the  parties  knew  the  effect  of  their 
transaction  would  be  to  hinder,  delay,  and 
defraud  the  partnership  creditors.  A  sale 
by  the  partnership  to  a  third  party  for  a 
cash  consideration,  with  sudi  notice,  would 
be  declared  fraudulent  and  void.  Upon 
what  prindple  of  equity,  or  of  sound  rea- 
soning, can  it  be  held  that  the  partners  can- 
not make  a  valid  sale  to  a  third  party,  so  as 
to  defeat  their  firm  creditors,  yet  the  cred- 
itors may  be  defeated  by  a  sale  under  the 
same  drcumstances  by  one  partner  to  Us 
copartner?  Neither  party  owns  any  Indi- 
vidual interest  In  partnership  property,  ex- 
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cept  sach  as  remalna  after  payment  of  all 
partnership  debts.  We  are  of  opinion,  and 
dedare  the  law  to  be,  that  any  disposition 
of  property  for  a  present  consideration,  and 
which  -was  Uable  to  a  debt  then  existing, 
made  to  hinder,  delay,  or  defrand  the  cred- 
itor,—all  the  parties  to  tbe  transaction  haT- 
ing  knowledge  of,  and  participating  In,  the 
firaadnlent  piuiKMe,— Is  fraudulent  and  void 
as  to  such  creditor,  whether  between  Indl- 
Tlduals,  or  a  partnership,  to  a  third  party, 
or  between  the  partners  themselyes,  and  the 
exemption  laws  furnish  no  protection  to  a 
grantee,  under  suA  drcumstances.  It  can- 
not be  the  law  that  pn^erty  which  la  subject 
to  l^al  process  may  become  exempt  proper- 
ty by  a  fraudulmt  sale  entered  Into  by  the 
s^er  and  purchaser  for  the  express  purpose 
of  defrauding  the  creditor;  the  purchaser 
ben^tlng  Uie  fraadnlent  debtor  by  a  cash 
payment,  which  cannot  be  reached  by  the 
creditor,  and  the  pnrchaser,  who  was  also 
a  debtor,  secure  such  a  benefit  to  himself. 
The  precise  question  has  not  been  decided 
by  this  court,  but  In  a  number  of  decisions 
it  Is  declared:  "One  partner  may  sell  to  Us 
copartner,  and  tf  the  sale  Is  fair  It  will  vest 
the  exclusive  title  in  his  copartner."  Reese 
▼.  Bradford,  13  Ala.  847.  "In  such  case.  If 
the  sale  is  fair,— no  fraud  Intended,— an  ex- 
empti<m  may  be  claimed."  Levy  y.  Wil- 
liams, snpra.  "It  is  lawfnl  for  the  part- 
ners, in  case  of  dissolution  by  consoit,  to 
agree  that  the  partnership  property  shall 
belong  to  one  of  them;  and  if  the  same  is 
bona  flde,  and  for  a  valuable  consideration. 
It  will  transfer  the  property  to  such  part- 
ners, free  from  the  claims  of  Joint  credit- 
ors." Mayer  v.  Clai*,  40  Ala.  270.  "Partr 
nerahip  property  may  be,  in  good  faith,  and 
before  execution,  converted  into  separate 
property,  and  an  exemption  may  then  be 
claimed  in  it  by  the  partner  whose  prop- 
erty it  becomes."  17  Amer.  &  Eng.  Bnc. 
Law,  p.  1336.  The  rights  of  partners,  as 
between  themselves,  and  the  equity  of  part- 
nership creditors,  was  elaborately  consid- 
ered In  the  case  of  Arnold  v.  Eagerman  And 
Arnold  t.  Bank,  reported  In  46  N.  J.  Bq. 
186;  17  AtL  Rep.  93;  and  the  ccmdusion  of 
the  court  on  the  question  under  considera- 
tion was  as  follows:  "Generally  speaUng, 
this  equity  of  creditors  continues  only  so 
long  as  the  rights  of  the  partners  against 
each  other  subsist;  but  if  the  partners  have 
put  an  end  to  their  rights,  with  intent  to 
hinder,  dday,  or  defraud  the  partnership 
creditors,  in  pursuit  of  this  equity,  then  this 
equity  of  creditors  may  still  remain."  "If 
a  firm,  and  all  its  members,  be  Insolvent, 
and  the  insolvency  be  patent  to  all  the  mem- 
bers, a  transfer  of  the  partnership  property 
to  one  of  the  firm  will  be  considered  as 
made  with  intent  to  binder,  delay,  or  de- 
fraud the  firm  creditors."  These  are  sound, 
wholesome  principles,  and  accord  with  our 
riews.  It  is  upon  such  principles  only  that 
partnership  affairs  can  be  properly  admlnls: 


tered  and  settled  with  Justice  to  partner- 
ship creditors. 

Upon  the  agreed  facts,  the  court  properly 
instructed  the  jury,  at  the  written'  request 
of  the  plaintiffs,  to  find  the  issue  In  their 
favor.    Affirmed. 


(99  Ala.  319) 
GIDDENS  V.  BOLLING. 
(Supreme  Court  of  Alabama.    June  14,  1893.) 

QCISTUIO  T1TI.B— la.aHB8— ESTOFPEI. 

Where  complainant  procured  a  loan  of 
defendant  on  certain  land,  representing  that 
his  wife  had  joined  in  the  due  execution  and 
acknowlednment  of  the  mortgage,  had  allowed 
him  to  foreclose,  and  had  rented  the  land  from 
him  after  our  chase  at  foreclosure,  and  execut- 
ed notes  to  him  for  the  rent  during  several 
years,  a  bill  by  him  to  quiet  title  to  the  land, 
on  the  ground  that  his  wife  had  not  signed  the 
mortgage,  will  be  dismissed. 

Appeal  from  chancery  court.  Pike  county; 
John  A.  Foster,  Chancellor. 

Bill  to  quiet  title  by  1.  O.  Glddena  against 
R.  B.  Boiling.  Bill  dismissed.  Complain^ 
ant  appeals.    Affirmed. 

The  bUl  sets  out  that  complainant  was  the 
owner  In  fee  of  1,436  acres  of  land,  which  Is 
particularly  described,  lying  and  being  In  the 
county  of  Pike,  In  this  state;  that  he  Is,  and 
has  been  for  about  20  years  past,  a  married 
man,  the  head  of  a  family,  and  resides  on  the 
lands  described,  with  his  family,  as  their 
homestead,  and  was  residing  thereoa  at  the 
date  of  the  mortgage  he  executed  on  said 
lands  to  the  defendant,  hereinafter  referred 
to;  that  on  the  14th  day  of  February,  1885, 
he  executed  a  morigage  on  said  lands  to 
the  defendant  to  secure  an  indebtedness  of 
f 7,500,  evidenced  by  his  promissory  note  for 
that  sum,  bearing  date  with  the  moitgage; 
that  there  were  included  In  the  mortgage 
excessive  usurious  charges,  which  were  un- 
just; that  his  wife,  Mra  Martha  A.  Giddens, 
refused  to  sign  said  mortgage,  and  never 
in  fact  signed  the  same,  and  never  author^ 
ized  any  person,  for  her,  and  in  her  stead, 
to  sign  It;  and  never  acknowledged  it  before 
any  officer,  separate  and  apart  from  her 
husband.  In  the  manner  required  by  law 
to  alienate  her  homestead.  Complainant 
claims,  as  he  is  advised,  that  the  mortgage 
has  no  binding  force  upon  the  realty  there- 
in described,  and  Is  absolutely  void;  but, 
tf  he  is  mistaken  In  that,  he  avers  that  li 
is  void  as  to  his  hmnestead  of  160  acres, 
and  the  appurtenances  thereon,  not  exceed- 
ing $2,000  In  value;  and  he  selects  and  de- 
scribes the  particular  100  acres  of  land,  out 
of  the  whole  tract,  which  he  claims  to  be 
exempt  to  him  as  his  homestead,  fi'ee  fMm 
any  binding  force .  of  said  mortgage.  He 
also  avers  that  the  mortgage  Is  outstand- 
ing, has  been  recorded  In  the  office  of  the 
probate  court  of  Pike  county,  and  continues 
to  be,  and  Is,  a  cloud  on  his  title  to  said 
lands.  There  Is  no  offer  in  the  blU  to  re- 
pay the  m<»ey  he  received  from  the  defend- 
ant, nor,  In  any  naanner,  to  do  equity;  and 
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there  te  no  charge  of  fraud  or  cc^usion  on 
the  part  of  the  defendant,  or  officer  purport- 
ing to  take  the  acknowledgment  of  the  mort- 
gage, or  on  the  part  of  any  person.  The 
prayer  of  the  bill  Is  for  a  decree  declaring 
said  mortgage  to  be  void,  and  of  no  force  or 
efTect,  as  to  complainant's  homestead;  that 
an  account  be  taken  between  complainant 
and  defendant;  that  defendant  be  required 
to  deUver  up  said  mortgage  for  cancellalion; 
that  It  be  declared  void  and  canceled;  that 
the  recwd  thereof  be  stamped  so  as  to  show 
Its  Invalidity;  and  for  general  relief.  There 
was  a  demurrer  to  the  bill  because  it  was 
Indefinite  In  Its  allegations  as  to  usury,  and 
because  there  was  no  offer  to  pay  to  com- 
plainant what  defendant  owes  him,  or  what 
may  be  found  to  be  due  to  him,  and  a  motion 
was  also  made  to  dismiss  the  bUl  for  want 
of  equity.  The  chancellor  overruled  the  de- 
murrer and  the  motion  to  dismiss.  The 
defendant  answered,  admitting  the  making 
of  said  mortgage,  and  attaches  a  copy  there- 
of as  a  part  of  his  answer;  to  which  is  ap- 
pended, in  due  form,  an  acknowledgment 
by  complainant  and  his  wife,  Martha  A. 
Giddens,  purportlns:  to  have  been  made  be- 
fore, and  certified  by,  S.  H.  Burgess,  a 
justice  of  the  peaxie  for  Pike  county,  Ala., 
and  also  a  certificate,  in  due  form,  by  the 
sauie  officer,  of  his  examination  of  Mrs.  Gid- 
dens, separate  and  apart  from  her  husband, 
In  the  manner  required  by  statute  for  the 
conveyance  by  a  niarrled  woman  of  her 
homestead.  Said  mortgage  contained  the 
real  estate  described  In  the  bUl,  and  a  large 
lot  of  personal  property  belonging  to  the 
former,  and  was  foreclosable  on  the  1st 
January,  1886.  It  gave  the  defendant  the 
right  to  purchase  the  property  at  any  sale 
that  might  be  made  of  the  property  under 
the  mortgage,  and,  ia  the  event  of  his  be- 
coming the  purchaser,  the  perscm  whom  he 
might,  by  Indorsement  on  the  mortgage,  au- 
thorize to  execute  title,  might  make  convey- 
ance tO)  and  Invest  aU  the  right  and  title 
of  complainant  In,  him.  The  defendant 
further  states  that  after  having  given  notice 
by  publication,  in  the  manner  and  for  the 
time  required  by  the  terms  of  the  mortgage, 
he  proceeded  on  the  11th  day  of  February, 
1886,  to  sell  the  lands  described  In  the 
mortgage  at  public  auction,  at  the  Artesian 
Basin,  in  the  city  of  HoDtgomery,  for  cash, 
and  at  the  sale  became  the  purchaser  of  the 
same,  and  received  title  thereto  from  E.  F. 
Morrisett,  who  made  tue  conveyance  under 
authority  of  the  mortgage;  that  all  the  per- 
sonal property  In  the  mortgage  was  ap- 
praised, by  agreement,  by  disinterested  par- 
ties, and  defendant  took- it  at  the  appraised 
valuation,  and  gave  complainant  credit 
therefor  on  his  mortgage  debt,  and  after 
giving  him  credit  for  the  amount  the  land 
brought  at  said  sale,  and  the  value  of  the 
persMial  property,  and  all  other  credits  to 
which  he  was  entitled,  there  remained  due 
oa  the  mortgage  the  sum  of  $2,000.    De- 


fendant avers  in  his  answer  that  he  never 
heard  until  the  fall  of  the  year  1888  that 
Mrs.  Giddens  claimed  never  to  have  irisned 
said  mortgage;  that  complainant  repre- 
sented to  him  that  the  mortgage  had  been 
duly  executed  by  his  wife,  and  defendant 
advanced  him  the  money  he  let  him  have 
on  that  representation,  whldi  he  beUeved  to 
be  true;  and  he  denies  the  allegatlMis  of  the 
bin  that  said  Martha  A.  refused  to  sign  said 
mortgage,  and  never  authorized  any  peraon, 
for  her,  and  in  her  stead,  to  sign  It,  and  tliat 
she  never  acknowledged  the  same  before 
any  officer,  separate  and  apart  from  her 
husband.  On  final  hearing  the  chancellor 
denied  the  relief  sought,  and  dismissed  the 
biU. 

Gardner  &  Wiley  and  A.  A.  Wiley,  for 
appellant    B.  P.  Morrisett,  for  appellee. 

HARALSON,  J.    There  is  no  allegation  or 

proof  In  this  case  that  the  defendant.  Boiling, 
or  any  other  person,  practiced  any  fraud  up- 
on Mrs.  Giddens  to  procure  her  signature  and 
acknowledgment  of  the  mortgage  before  the 
justice  of  the  peace.  The  proof  Is  undisput- 
ed that  the  mortgage  was  executed  and  ac- 
knowledged In  Pike  county,  and  delivered  to 
defendant  In  Montgomery.  The  defendant 
testifies  that  he  never  heard  of  the  alleged 
failure  and  refusal  of  Mrs.  Giddens  to  sign 
or  acknowledge  the  mortgage  until  the  year 
1888,— more  than  two  years  after  It  had  been 
foreclosed,— and  the  proof  is  abundant  to 
show  that  the  defendant  took  the  mortgage, 
and  parted  with  his  money,  bona  fide,  with- 
out any  notice  of  the  alleged  falsity  of  the 
certificate  of  acknowledgment  by  the  wife, 
and  in  full  reliance  upon  the  truth  of  the 
same.  The  question  which  lies  at  the  foun- 
dation of  the  homestead  claim  of  Mrs.  Gid- 
dens, on  the  grotmd  upon  which  the  biH 
places  It,  viz.  that  she  never  signed  or  ac- 
knowledged the  mortgage,  has  recently  re- 
ceived careful  consideration  at  our  hands, 
and  the  principle  which  controls  in  such  an 
Issue,  as  we  then  announced,  is  that  when 
there  has  been  no  appearance  before  the 
officer,  and  no  acknowledgment  at  all  made, 
the  fact  may  be  shown  in  disproof  of  the 
officer's  certificate,  even  against  bona  fide 
mortgagees  and  purchasers,  and  his  taJae 
certificate  Is  void;  "but  when  there  Is  an  ap- 
pearance and  acknowledgment.  In  some  man- 
ner, then  the  official  certificate  Is  conclusive 
of  every  fact  appearing  on  Its  face,  and  evi- 
dence of  what  passed  at  the  time  of  the  ac- 
knowledgment is  Inadmissible  to  impeach  the 
certificate,  except  in  case  of  fraud  or  imposi- 
tion, and  where  knowledge  or  notice  of  the 
fraud  or  imposition  Is  brought  home  to  the 
grantee."  Orider  v.  Mortgage  Co.,  12  South. 
Rep.  775,  (at  present  term;)  1  Amer.  &  Eng. 
Enc.  Law,  p.  160,  §  6.  The  evidence  upon 
the  Issue  whether  Mrs.  Giddens  ever  signed 
and  acknowledged  the  mortgage,  on  the  part 
of  the  complainant.  Is  that  she  aweara  abs 
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never  did  either;  tbat  her  husband,  the  oom- 
plainant,  and  Bargess,  the  Justice,  came  to 
her  on  the  14th  Febnuuy,  1885,  and  her 
husband  said  to  her  he  desired  her  to  sign 
the  mortgage,  and  she  rolled  tliat  she  would 
not  do  so,  whereupon  her  husband  signed 
her  name  to  the  paper,  and  Iianded  it  to 
Mr.  Burgess,  the  justice.  And  yet  she  sweais 
directly  afterwards  that  she  first  learned  that 
her  name  was  eOgned  to  said  mortgage  of 
18S6  In  the  faU  of  1888,  when  her  husband 
showed  the  mortgage  to  her,  and  asked  her 
If  it  was  her  signature,  and  she  informed 
him  it  was  not  She  also  testified  she  never 
heard  of  the  sale  of  the  lands  under  the 
mortgage  until  the  fall  of  1888,  although  they 
had  been  advertised  for  sale,  and  the  per- 
sonal property  included  In  the  mortgage  was 
appraised  by  parties  who  went  to  her 
bouse  for  the  purpose,  and  remained  over- 
nij^t  The  plaintiff  corroborates  this  state- 
ment, saying  he  believed  he  had  the  right 
to  sign  her  name;  that  he  handed  it  to 
Burgess,  the  Justice,  who  filled  out  the  cer- 
tificates, and  asked  his  wife  no  questions; 
that  be  carried  the  mortgage  to  Troy  to  be 
recorded,  with  Inslmctions  to  forward  to 
defendant,  at  Mmtgomery,  and  it  was  sent 
to  him  through  the  malls.  Mrs.  E.  V.  Boy- 
kin,  a  sister  of  complainant,  testifies  that 
she  was  present  when  Mr.  Giddens  and  the 
Justice  came  to  the  house,  on  the  14th  Feb- 
ruary, 1885;  that  Mrs.  Giddens  did  not  sign 
the  paper,  but  refused,  after  which  complain- 
ant and  Burgess  each  wrote  on  it,  and  both 
left  the  house;  that  Mr.  Burgess  did  not  say 
anything  about  the  paper;  did  not  take  Mrs. 
Giddens'  acknowledgment  to  it,  separate  and 
apart  from  her  husband.  These  three  wit- 
nesses—complainant, his  wife  and  sister— are 
the  only  ones  who  testify  that  the  mortgage 
was  not  signed  and  acknowledged  by  Mrs. 
Giddens.  The  proof  on  this  point  by  the  de- 
fendant may  be  briefly  stated.  Burgess, 
the  Justice,  on  being  shown  the  certificates 
to  said  mortgage,  swore  "that  the  same  is 
true.  Both  of  said  certificates  attached  to 
said  mortgage,  which  Is  attached  to  R.  K. 
Boiling's  testimony,  marked  'Exhibit  B'  to 
same,  are  true.  The  separate  acknowledg- 
ment of  Mrs.  Giddens,  as  well  as  the  ac- 
knowledgment with  her  husband,  took  place 
at  her  residence,  at  Briar  Hill,  Ala.  I  saw 
and  talked  to  Mis.  Giddens,  hersdf.  *  *  • 
She  acknowledged  that  she  had  signed  said 
mortgage,  but  I  did  not  see  her  sign  it  I 
cannot  possibly  be  mistaken  about  her  ac- 
knowledging that  Ebe  signed  said  mortgage. 
I  am  not  related  to  or  connected  with  R.  E. 
BoUing,  and  have  no  interest  hi  the  result  of 
this  suit"  The  defendant  testifies  that  in 
the  fall  of  1888  he  proposed  to  complainant 
that  If  he  could  raise  $7,000  he  would  recon- 
Tey  to  him  the  place;  that  the  same  could 
be  raised  by  a  loan  on  the  property;  and 
fbiea  complainant  for  the  first  time,  told 
him  that  his  wife  objected  to  signing  any 
papers  for  a  loan  because  her  examination 
T.18ao.no.lS— 88 


separate  and  apart  from  her  husband,  in  the 
execution  of  the  mortgage  of  1885,  had 
never  been  taken;  that  he  went  to  Briar  Hill 
to  see  Mrs.  Giddens  about  the  matter,  and  she 
informed  him  that  she  had  not  signed  the 
mortgage,  but  that  her  husband,  at  her  re- 
qiiest  signed  her  name  for  her  to  it;  and, 
furth^,  that  Alonzo  P.  Smith  was  present, 
and  heard  the  interview.  The  witness  Alon- 
zo P.  Smith  testified  that  he  was  present  at 
that  interview,  and  heard  Mrs.  Giddens  say 
to  Mr.  Boiling  that  she  did  not  sign  the  mort- 
gage, but  had  authorized  or  told  her  husband 
to  sign  her  name  for  her.  £.  P.  Morrisett 
testified  that  he  had  acted  as  attorney  for 
defendant  In  his  transaction  with  complain- 
ant; that  at  the  time  of  the  delivery  of  the 
mortgage  of  1885  by  complainant  to  defend- 
ant they  both  came  to  his  office  in  Mont- 
gomery, and  submitted  to  him,  as  an  at- 
torney, whether  or  not  said  mortgage  had 
been  properly  executed  and  acknowledged; 
that  he  had  had  a  number  of  interviews  with 
said  Giddens  about  this  mortgage,  had  fore- 
closed the  same  for  defaidant  bought  In 
the  prop^ty  for  him,  drawn  rent  notes  from 
complainant  to  defendant  for  the  property 
since  the  sale,  and  heard  for  the  first  time 
from  defendant,  In  the  fall  of  1888,  and  after- 
wards from  complainant  and  his  wife,  that 
she  claimed  never  to  have  executed  and  ac- 
knowledged the  mortgage.  Witness  further 
stated  that  he  went  to  see  Mrs.  Giddens  in 
reference  to  her  {execution  of  Uiis  mortgage, 
and  In  reply  to  his  question,  "If  he  had  un- 
derstood correctly  that  she  had  said  that  her 
husband  had  forged  her  name  to  the  mort- 
gage, and  taken  It  to  defendant  to  raise  mon- 
ey on,"  she  replied:  "No;  that  she  had  said 
she  did  not  sign  it  but  had  told  him  he 
might  sign  her  name  to  it  If  he  desired,  but 
that  she  would  not  do  it" 

The  evidence  of  the  complainant  is  enti- 
tled to  no  consideration  at  our  hands.  By 
his  conduct  If  not  by  his  words,— which  spoke 
as  plainly  as  words  could,— he  represented  to 
the  defendant  that  his  wife  had  duly  execut- 
ed and  acknowledged  the  mortgage.  He  got 
the  money  of  the  defendant  on  the  mortgage 
by  the  deception  he  practiced.  He  allowed 
him  to  foreclose  it  and  afterwards,  for  sev- 
eral years,  rented  the  lands  from  him,  and 
executed  his  notes  to  him  for  the  rent;  and 
not  till  the  fall  of  1888  did  he  disclose  to  him 
that  thore  was  any  infirmity  in  his  mort- 
gage. We  are  forced  to  discredit  his  ac- 
count of  the  transaction.  For  obvious  rea- 
sons, we  decline  to  discuss  the  evidence  of 
Mrs.  Giddens  and  Mrs.  Boykln,  where  it  is 
brought  into  contradiction  with  the  evidence 
of  the  def^idant  and  his  witnesses.  Upon 
a  careful  review  of  it  all,  we  are  forced  to 
the  conclusion  that  Mrs.  Giddens  acknowl- 
edged the  mortgage  before  the  Justice,  In  the 
manner  he  certifies.  This  was  a  bill,  as  has 
been  stated,  to  remove  a  cloud  from  title  to 
land.  The  complainant  made  no  offer  to  re- 
pay the  mon^  he  had  obtained  on  the  mort> 
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gage  from  tbe  defendant,  whldi  remained 
due  and  owing  to  him  thereon,  and  submit 
himself,  as  he  should  have  done,  to  the  an- 
thorit7  and  Jurisdiction  of  the  court  In  that 
behalf,  and  for  this  it  ought  to  liave  been 
dismissed,  on  the  motion  of  defendant 
Gilder  t.  Mortgage  Co.,  supra.  The  chan- 
cellor found  against  the  complainant  on  the 
facts,  denied  the  relief  sought,  and  dismissed 
the  bllL  We  find  no  error  in  the  rulings  of 
the  lower  court,  of  wUch  the  plaintifl  can 
complain,  and  its  decree  is  affirmed. 


(88  Ala.  69a) 

DILLABD  et  ol.  t.  SAVAOB. 

(Supreme  Court  of  Alabama.    June  14,  1893.) 
Revisw  on  AppeaI/— Grantino  Nb-w  Tbiai/— Suf- 

FIOIBNOr  OF  SXCIPTIONS — ABBIOXWtKT  OF  Bb- 
BOBS. 

1.  An  exception  to  the  allowance  of  a  mo- 
tion for  a  new  trial,  merely  stating  tliat  "said 
attorneys  appeared  in  open  court,  and  excepted 
to  the  action  of  the  court  in  grantinK  said 
motion,  and  in  setting  aside  said  verdict,^'  does 
not  raise  tlie  question  of  the  sufficiency  of  the 
notice  of  the  motion  to  the  opirasite  party. 

2.  An  assignment  of  error,  that  "the  court 
ored  in  the  order  and  Judgment  of  June  6, 
1£B2,  by  setting  aside  the  rerdict  of  the  Juiy 
in  said  cause,  and  by  granting  to  the  plaintiff 
a  new  trial,"  is  insufficient  to  raise  the  ques- 
tion whether  proper  notice  of  the  motion  for 
a  new  trial  was  given  to  the  adverse  party. 

3.  The  action  of  the  lower  court  In  grant- 
ing a  new  trial  will  not  be  reversed,  unless 
the  flvidence  plainly  and  palpably  snpiwrts  the 
verdict 

Appeal  from  circuit  court.  Mobile  county; 
W.  B.  Clarke,  Judge. 

Ejectment  by  Maria  L.  Savage  against  0. 
B.  Dlllard  and  others.  From  an  wder 
granting  a  new  trial  after  verdict  for  de- 
fendants, th^  appeal.     Affirmed. 

Gregory  L.  &  H.  T.  Smith,  for  appellantB. 
T.  A.  Hamilton,  for  app^ee. 

8X0NB,  0.  3.  Tb»  present  case  is  onB  in 
wbldi  a  new  trial  -waa  granted.  By  rules 
of  practice  adopted  and  prevailing  In  the 
olrcnlt  court  ct  MoUle  coonty,  Mondays  are 
set  apart  as  motiom  days;  and,  when  the  mo- 
tion is  for  a  new  trial,  "at  least  one  entire 
day's  notice  shall  be  given  to  the  opposite 
party,  ot  his  attorney."  Tlie  motion  was 
set  for  M(Hiday,  June  6,  1892,  and  the  notice 
of  the  motion  was  served  on  counsel  on  Sat- 
urday, June  4tta.  Tlie  motlcm  was  heajrd 
and  granted  on  Monday,  defendants'  counsel 
not  appearing.  It  Is  claimed  that,  as  the 
Intervening  day  was  Sunday,— dies  non  Ju- 
ridlcus,— there  was  a  failtire  to  give  the  one 
entire  day's  notice,  and  that  the  order  {^raut- 
ing  a  new  trial  must  be  set  aside  for  tliat 
reason.  Rottertson  v.  State,  43  Ala.  325. 
The  only  exception  reserved  to  the  action  ot 
ttae  court  was  in  the  fcdlowing  language: 
"On  Monday,  June  18,  1892,  said  attorneys 
appeared  in  open  court,  and  excepted  to  the 
action  of  the  court  in  granting  said  motion, 
and  in  setting  aside  said  verdict"    The  only 


error  assigned  Is  that  "the  court  erred  in  the 
order  and  Judgment  of  Jnne  6,  1892,  by  set- 
ting aside  the  verdict  of  the  Jury  in  said 
cause,  and  by  granting  to  the  plaintiff  a  new 
trial  of  said  cause." 

Exceptiwis,  to  avail  in  this  court,  most  be 
Eqpeclflc;  must  so  specify  the  point  of  ob- 
jection as  to  direct  attention  to  tiie  error 
complained  ot  3  Brick.  Dig.  p.  80,  i  33  et 
seq.  But  this  principle  must  not  be  ex- 
tended too  far.  If  the  exoeptton  ];««sentB 
the  point  of  objection  so  as  to  be  readily 
understood,  this  is  enon^  We  are  simply 
following  an  established  role,  not  dedaring 
a  new  one.  We  tiiink  the  exception  re- 
served in  this  case,  and  the  error  assigned, 
only  question  the  propriety  of  the  order 
granting  ihe  new  trial,  and  do  not  raise  the 
Inquiry  of  the  time  when  it  was  heard,  or 
the  sufficioicy  of  the  notice.  The  presiding 
Judge  heard  the  testimony  of  the  witneaaes, 
observing  their  manner,  and  hxul  better  op- 
portunities toe  pnmoandng  on  its  weig'ht 
and  convincing  power  than  we  can  taav& 
He  was  possibly  dlssatisfled  with  some  parts 
ot  the  instructions  he  had  given  the  Jury. 
We  cannot  know  the  motives  whidi  influ- 
enced him,  further  tlian  the  order  he  granted 
indicates  them.  The  evidence  set  oat  in 
the  bill  of  exceptions  does  not  so  "plainly  and 
palpably  support  the  verdict"  as  to  call  for, 
or  Justify,  a  reversal  of  his  order  granting 
a  new  trial.  Cobb  v.  Malone,  92  Ala.  630, 
9  South.  Rep.  788;  White  v.  Blair,  (Ala.)  10 
South.  Rep.  267;  City  of  Mobile  T.  Mnr- 
phree,  (Ala.)  11  South.  Rep.  201. 

Affirmed. 


(»  Ala.  tn) 

ZACHRX  V.  liOCKARD. 

(Supreme  Court  of  Alabama.    Jnne  14,  1883.) 

RiOBTS  OF  Widow— FossESBiox  or  SsPAaiTa  Bs- 

TATB  — Effbot  oh  Dowaa  mxv  DisTummva 

Hbabb. 

Code,  H  2354,  2365,  providing  for  the  de- 
feat or  reduction  of  a  widow's  dower  or  dis- 
tributive sliare  In  her  husband's  property  in 
case  she  has  any  separate  estate,  aimlies, 
though  the  separate  estate  consist  exclusively 
of  a  vested  estate  in  remainder. 

Appeal  from  probate  court,  Pike  coimly; 
W.  J.  Hilliard,  Judge. 

Proceeding  by  M.  B.  Zachry,  admlniatta>- 
trix  of  A.  T.  Lockaid,  deceased,  for  the  al- 
lotment of  dower  to  M.  J,  Lockard,  widow  ot 
said  deceased.  From  a  decree  setting  apart 
dower,  regardless  of  the  value  of  separate 
property  of  the  widow,  the  administratrix  ap- 
peals.    Reversed. 

Hubbard,  Wilkerson  &  Hubbard,  fOr  appe- 
lant    M.  N.  Carlisle,  for  appellee. 

McOTiWTiTiAN,  J.  This  is  a  proceeding 
prosecuted  by  the  administratrix  of  tlie  es- 
tate of  A.  T.  Lockard,  deceased,  for  the  al- 
lotment of  dower  to  M.  J.  Lockard,  ttie 
widow  of  the  intestate.  It  was  sought  in 
the  court  b^ow.  by  appropriate  avoment. 
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and  the  offer  of  testimony  In  support  there- 
of, to  reduce  the  allotment  below  <me-thlrd 
of  decedent's  lands,  by  showing  that  the 
widow  owned  a  separate  estate,  consisting  of 
a  vested  remainder  In  certain  lands  devised 
by  her  father  to  her  mother  for  life,  remain- 
der to  her  In  fee.  The  probate  court  de- 
clined to  allow  this  to  be  done,  and  entered 
a  decree  setting  apart  dower,  regardless  of 
the  value  of  this  separate  property  of  the 
widow,  upon  the  theory,  we  Infer  from  tbe 
argument  of  counsel,  that  inasmuch  as  dower 
la  Intended  as  a  provision  for  the  support  of 
the  widow  during  her  life,  and  inasmuch  as 
she  derived  no  rents,  incomes,  or  profits,  aa 
a  remainderman,  pending  the  life  estate, 
which  may,  indeed,  c(mtlnue  beyond  her  own 
life,  it  could  not  have  be«a  the  purpose  and 
Intent  of  the  legislature,  in  the  enactment  of 
sections  2354  and  2355^  of  the  Ckxle,  to  de- 
feat or  reduce  dower  allotment  by  reference 
to,  and  to  the  extent  of  tlie  value  of,  sudi 
separate  estate.  We  find  no  warrant  fbr 
this  Idea  In  the  statute.  Nor  do  we  con- 
ceive, even  from  the  standpoint  of  the  leg- 
islator, any  reason  for  its  accommodation 
therein.  The  operation  of  the  statute  does 
not  depend  upon  the  result  of  an  inquiry  as 
to  whether  the  separate  estate  of  the  widow, 
In  Its  existing  form,  is  presently  productive 
of  an  income.  That  it  is  not  is  a  fact  which 
goes  ta  diminution,  but  is  not  entirely  de- 
structive, of  its  value.  If  the  criterion  acted 
aa  by  the  probate  court  were  the  proper  one, 
a  case  mlg^t  readily  be  conceived  in  which 
separate  estate  of  the  widow,  of  great  value, 
and  presoitly  vested,  not  only  in  title,  as 
tliis  Is,  but  In  pos8eesI<«  as  well,  could  not 
be  taken  into  the  account,  because  it  could 
not  be  rented  under  existing  circumstances,  as, 
for  instance,  a  vacant  lot  in  a  city.  But  it 
la  not  the  criterion  by  which  to  determine 
tlie  ouestion  at  alL  In  the  contemplation  of 
tbe  statute^  and  in  point  of  fact,  every  spe- 
ciee  of  property  of  a  vested  character,  as  to 
title,  whether  It  be  In  possession,  or  the  pos- 
■eeslon  be  postponed  to  some  future  time  or 
event  which  must  transpire,  and  whether  it 
be  rent  yielding  or  not,  may  be  presently 
applied  to  the  Bun>ort  of  the  owner.  A  vest- 
ed estate  in  remainder  la  as  much  prt^>er(y 
aa  an  estate  In  posseaalon.  A  fee  so  vested 
Is  only  leas  valuable  than  a  fee  in  praesenti. 
In  tibat  poasesslcn  and  oijoyment  are  post- 
jNHied  during  the  life  estate^    S«di  an  estate 

>Code,  {{  2354,  2356,  proride  that  if  any 
woman,  having  a  separate  estate,  aurrive  her 
hosband,  and  such  separate  estate,  excIuBive 
of  the  rents,  income,  and  profits,  is  eqnal  to, 
or  greater  in  value  than,  her  dower  interest 
and  distributive  share  in  her  husband's  estate, 
estimating  her  dower  interest  in  his  lands  at 
seven  years'  rent  of  the  dower  interest,  she 
shall  not  be  entitled  to  dower  in,  or  distribu- 
tion of,  her  hosbftDd's  estate;  and  if  her  sep- 
arate estate  be  leaa  in  value  than  her  dower, 
as  ascertained  by  such  mle,  so  much  must  be 
allowed  her,  as,  with  her  separate  estate,  would 
be  eqnal  to  her  dower  and  distributive  share 
Jn  hw  husband's  estate. 


Is  as  alienable,  of  course,  aa  an  estate  in 
possession;  and  by  alienation,  by  a  bargain 
and  sale  of  the  fee,  to  vest  In  the  possession 
and  enjoyment  of  the  purcliaser  upon  ttie 
falling  of  the  life  estate,  the  widow  may  con- 
vert its  value  into  money  for  her  support,  or 
Into  otlier  property  which  wiU  yield  an  in- 
come  commensurate  witli  the  income  d«iv- 
able  from  the  doww  interest,  or  that  part  of 
It  against  her  dalm  to  which  the  value  of 
her  separate  estate  in  remainder  is  set  off. 
We  repeat,  there  was  no  reason  for  the  leg- 
islature to  exclude  this  diaractsr  of  property 
from  the  computations  required  by  secticms 
2354  and  23S5  of  the  Ck>de,  and  It  is  not  ex- 
cluded therefrom.  The  probate  court,  there- 
fore, erred  in  excluding  the  testimony  offered 
by  the  administratrix  as  to  the  value  of  Mra 
Lockard's  remainder  in  the  lands  devised  by 
her  father,  and  in  its  Judgment,  allowing  dow- 
er without  reference  thereto.  Its  decree  must 
be  revised,  and  the  catise  will  be  remanded. 


(W  Ala.  W) 
OOLBY  V.   ST.  JAMES  C»LORBD  M.   B. 

CHURCH. 
(Supreme  Court  of  Alabama.    Jane  14,  1898.) 

MicKAKios'  LiiNg— ENroRCBKENT  IN  EquiTr— 

RsFEAIi  OF  BtxTUTB. 

Code  1886,  {  3048,  providing  that  a 
mechanic's  lien  may  be  enforced  by  bill  in 
eauitv  if  the  amount  involved  exceeds  $100,  is 
not  in  conflict  with  Acts  Feb.  12,  1891,  J  8, 
givinK  the  circuit  court  jurisdiction  of  actions 
to  enforce  liens  of  such  amount,  aa  there  is 
no  InconsiBtency  in  giving  a  remedy  in  law  and 
one  in  equity;  consequently  the  former  section 
ia  not  affected  by  section  0  of  the  latter  act, 
providing  for  the  repeal  of  all  laws  in  conflict 
with  its  provisions. 

Appeal  from  city  cotirt  of  Birmingham; 
H.  A  Sharpe,  Judge. 

Bill  in  equity  by  Wlllia  D.  Ccdby  against 
the  St  James  Colored  Methodist  Episcopal 
Church  to  enforce  a  mechanic's  lien.  Fn>m 
a  decree  for  defendant,  entered  upon  an  or- 
der sustaining  a  demurrer  to  the  bill,  plain- 
tiff appeals.    Reversed.  ^ 

The  defendant  demurred  to  the  bill,  and, 
among  other  grounds,  assigned  the  follow- 
ing: First,  because  the  said  bill  shows  on 
its  face  that  a  court  of  equity  has  no  right 
to  hear  and  determine  the  matters  com- 
plained of  in  said  bill  of  complaint;  and, 
fifth,  because,  under  the  laws  of  Alabama, 
said  suit  should  have  been  brought  in  the 
circuit  court,  or  a  court  having  like  Juris- 
diction, of  the  county  in  which  the  property 
is  situated.  Upon  the  submissicm  of  the 
cause  upon  the  demurrers  the  chancelloF 
sustained  the  first  and  fifth  grounds,  and 
the  complainant  now  brings  this  appeal,  and 
assigns  as  error  this  decree  of  the  chancel- 
lor. 

Hill  &  HIU  and  L.  C.  Dickey,  for  appel- 
lant   Lane  &  White,  for  appellee. 

HBAD,  J,  Chapter  3,  tit.  2,  pt  8,  of  tiie 
Code  of  ISSa,  compriaed  the  General  Stat- 
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ntes  of  this  state  whoi  that  C!ode  ^as  made 
anil  adopted,  which  defined,  declared,  and 
provided  for  the  enforcement  of  liens  of 
mechanics  and  material  men.  The  chapter 
embraced  31  sections,  numbered  3018  to 
3048,  indusiTe.  The  first  of  these  sections 
declared  the  lien,  and  the  remaining  ones 
made  many  provisions,  snch  as  regulating 
the  priorities  of  liens,  the  rights  of  lessor 
and  lessee,  the  procediire  necessary  to  ef- 
fectuate the  lien,  and  for  its  enforcement 
In  the  courts.  Section  3028  was  as  fol- 
lows: "When  the  amount  involved  exceeds 
fifty  dollars  actions  for  enforcement  of 
liens  under  this  diapter  shall  be  brought  In 
the  drcnlt  court,  or  court  having  lUte  Ju- 
risdiction, of  the  county  in  which  the  prop- 
erty is  situated;  In  all  other  cases  such  ac- 
tions shall  be  brou^t  before  Justices  of 
the  peace."  The  next  section  (3029)  pre- 
scribed the  pleading  and  practice  in  such 
actions.  Section  3018  was  as  follows:  "Any 
lien  provided  for  under  the  provisions  of 
this  chapter,  when  the  amount  claimed 
Is  not  less  than  one  hundred  dollars,  may 
also  be  enforced  by  bill  In  equity,  without 
alleging  or  proving  any  special  ground  of 
equitable  Jurisdiction."  In  practice,  under 
this  system  of  laws,  the  courts  of  law  and 
equity  were  Invoked  for  the  enforcement 
of  these  lleils,  either  tribunal  being  se- 
lected, as  the  pleasure  of  the  party  suing 
might  dictate;  and  it  has  never  been  object- 
ed, that  we  are  aware  of,  and  Indeed  could 
not  be  plausibly  argued,  that  there  was 
such  incongruity  or  inconsistency  In  the 
two  sections  as  they  stood  in  the  Code,  as 
that  both  could  not  stand  and  be  well  ad- 
ministered. The  two,  being  In  pari  ma- 
teria, were  treated  as  giving  the  remedy 
by  bill  In  equity.  In  addition  to  the  Jurisdic- 
tion of  the  courts  of  law  conferred  by  the 
first,  although  that  section  is  complete  In  it- 
self, and  without  more  would  be  held  to  con- 
fer the  Jurisdiction  exclusively  upon  courts  of 
law,  In  the  absence  of  special  grounds  of 
t  equitable  Interposition.  Walker  v.  Daim- 
wood,  80  Ala.  246;  Chandler  v.  Hanna,  73 
Ala.  392.  With  this  chapter  of  laws  In 
force,  on  February  12,  1891,  the  general 
assembly  passed  an  act  "to  provide  liens  for 
mechanics  and  material  men,  and  to  repeal 
sections  3018,3022,3025,3026,3028,3041,  of 
the  Code,  and  section  3027,  as  amended  by  the 
Acts  of  1888-^."  The  first  section  of 
this  act  declares  an  express  repeal  of  the 
Code  sections  Just  enumerated,  and  the  re- 
maining sections  of  the  act  then  proceed 
to  make  provisions  supplying.  In  modified 
form,  the  defidracles  in  the  system  cre- 
ated by  this  repeal,  and  making  some  new 
provisions  touching  subjects  not  before  pro- 
vided for;  and  the  last  section  of  the  act 
declares  the  r^eal  of  all  laws  in  confiict 
with  the  act  It  will  thus  be  observed 
that  by  this  act  7  particular  sections  of  the 
Code  chapter  were  expressly  repealed,  and 
24  retained,  unless  thegr  or  some  of  them 


were  also  repealed  by  reason  of  Incon- 
sistency, as  declared  by  the  last  section 
of  the  act  Now,  we  find  by  comparison 
that  the  several  sections  of  the  new  act  in- 
terlaced and  supplemented  by  those  Code 
sections  .which  were  not  repealed  by  name, 
form  a  congruous  and  harmonious  system 
for  the  establishment  and  enforcement  of 
liens  of  mechanics  and  material  m&a;  and, 
while  the  act  Itself  may  be  capable  of  en- 
forcement as  a  system  complete  in  itseU, 
without  the  Code  sections  retained,  yet  the 
retained  sections  are  well  adjusted  to  the 
provisions  of  the  act,  and  supply  many 
provisions  useful  to  the  ease  and  efficiency 
of  the  system  created  by  It  We  therefore 
feel  no  hesitation  in  holding  that  the  legis- 
lative Intention  was  that  the  laws  of  this 
state  in  refer^ice  to  these  liens  should 
consist  of  the  several  sections  of  the  act  of 
February,  1801,  interlaced  and  supple- 
mented, as  we  have  said,  by  those  sections 
of  the  Code  which  were  not  repealed;  the 
whole  forming  a  complete  system  for  the 
regulation  and  enforcement  of  all  rights 
arising  under  It 

Now,  it  will  be  noticed  that  section  3028 
of  the  Code,  above  copied,  which  conferred 
the  jurisdiction  on  courts  of  law,  was  one 
of  the  expressly  repealed  sections;  but  in 
lieu  iliereof  section  8  of  the  act  was 
adopted,  which  provides  "that  when  the 
amount  involved  exceeds  one  hundred  dol- 
lars action  for  enforcement  of  lien  un- 
der this  chapter  shall  be  brought  In  the 
circuit  court  or  cotirt  having  like  Jurisdic- 
tion, of  the  county  In  which  the  property 
Is  situated;  in  all  oth^r  cases  such  action 
shall  be  brought  before  Justices  of  the 
peace,  whose  Judgments  shall  be  executed 
as  now  provided  by  section  8037  of  the 
Code."  This  repeal  of  3028,  and  the  adop- 
tion of  this  section  8  of  the  act  manifestly- 
had  no  othoc  purpose  than  to  change  the 
Jurisdiction  of  the  circuit  court  as  to  sum 
from  a  minimum  of  fifty  to  one  hundred 
dollars;  to  Increase  that  of  Justices  to  one 
hundred  dollars,  and  supply  the  omission 
effected  by  the  repeal  of  section  3037  as  to 
how  Justices  should  enforce  their  Judgments. 
The  effect  is  precisely  ttie  same  as  if  the 
section  ^028)  had  not  been  repealed,  and 
the  new  section  adopted  in  its  place,  but 
had  been  amended  by  changing  fifty  to 
one  hundred  dollars,  and  providing  the 
manner  of  enforcing  Justices'  Judgments. 
Thus,  when  we  view  the  entire  law  as  it 
was  thus  formed  by  the  act  of  1891,  we  find 
it  in  its  structure  in  effect  the  same  as  the 
chapter  of  the  Code  In  torce  at  the  adoption 
of  the  act  Provisions  of  the  old  system 
are  modified,  and  new  ones  added,  but 
the  structure  of  the  law  Is  the  same,  and 
in  It  we  find  the  two  sectl<ms— the  one 
conferring  Jurisdiction  on  courts  of  law  and 
the  other  on  courts  of  equity— standing  to- 
gether just  as  th^  did  before.  We  are  of 
the  opinion  that  the  Jurisdiction  of  equity 
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In  Buch  cases  was  not  repealed  or  Im- 
paired, and  that  the  city  court  erred  In  so 
boldlnK.     Reversed  and  remanded. 


(S9  Ala.  218) 

GBRMOLGBZ  t.  STATE. 
(Snpreme  Ck>art  of  Alabama.    Jnne  15,  1893.) 
6aA.HD  JcBT  —  Formation  —  Erbobs  ik  Names — 

Flea  in  Abatemdnt  —  Indictment  —  Ixdoksb- 

MENT  or  Names  ot  Witnesses. 

1.  Where  the  minntes  of  the  court  show 
that  the  grand  jnry  was  regularly  formed,  and 
that  certain  errora  In  the  names  of  grand  ju- 
rors aa  they  appear  in  the  record  were  clerical 
errors,  made  by  the  clerk  in  transcribing  the 
names  of  jnrors  regularly  drawn  and  snm- 
moned  by  the  sheriff,  as  EUiown  by  his  return, 
audi  errors  do  not  affect  the  validity  of  an  in- 
dictment returned  by  such  grand  jury. 

2.  Code  1886,  {  4445,  provides  that  no  ob- 
jection can  be  taken  to  an  indictment  by  plea 
in  abatement  or  otherwise,  on  the  ground  that 
any  member  of  the  grand  jury  was  not  legally 
qualified,  or  that  the  grand  jurors  were  not 
legally  drawn  or  summoned,  or  on  any  other 
ground  going  to  the  formation  of  the  grand 
jury,  except  that  the  jurors  were  not  drawn  in 
the  presence  of  the  ofiScers  designated  by  law, 
etc.  Hdd,  that  it  was  not  error  to  strike  a 
plea  in  abatement  because  of  clerical  errors 
made  by  the  clerk  in  transcribing  the  names 
of  grand  jurors  into  the  record. 

3.  It  is  not  a  valid  objection  to  a  grand 
jury  that  the  court  supplied  the  places  of  those 
who  failed  fo  appear  without  first  making  an 
order  discharging  them. 

4.  It  is  no  objection  to  an  Indictment  that 
the  solicitor  indorsed  additional  names  of  wit- 
nesses on  the  indictment  after  it  was  returned 
into  court. 

Appeal  from  drcnlt  court,  De  Ealb  coun- 
ty;   John  B.  Tally,  Judge. 

Nick  Germolgez  was  convicted  on  an  In- 
dictment for  selling  intoxicating  liquors 
without  a  license,  and  appeals.    Affirmed. 

The  defendant  filed  a  plea  in  abatement 
Kolng  to  the  formation  of  the  grand  jury 
Trhldb  preferred  the  Indictment,  the  grounds 
ot  which  'plea  are  stated  in  the  opinion. 
The  solicitor  moved  the  court  to  strike  said 
plea  in  abatement  from  the  file,  because 
the  same  was  frivolous.  The  court  granted 
the  ^notion,  struck  the  plea  from  the  file, 
and  the  defendant  duly  excepted. 

Wm.  li.  Martlii,  Atty.  Geo,  for  the  State. 

COLEMAN,  J.  The  defoidant  was  in- 
dicted for  retailing  spirltous  liquors  without 
a  license.  The  defendant  filed  a  plea  in 
abatement,  going  to  the  formation  of  the 
grand  Jury,  which  presented  the  indictment. 
In  writing  up  the  record  of  the  organization 
of  the  grand  Jury,  and  of  those  summoned 
and  not  attending,  the  clerk  wrote  In  one 
place  "W.  J.  Free,"  Instead  of  "W.  J.  Flree," 
and  In  another  place  "J.  I.  Taylor"  Instead  of 
"J.  I.  Hagler."  The  minutes  of  the  court 
th^nselvee  furnish  nbimdant  evidence  of 
the  regular  formation  of  the  grand  jury, 
and  that  these  were  mere  derlcal  errora  of 
the  derk  of  the  court.  In  transcribing  the 
names  of  the  Jurore  who  had  been  regularly 
drawn   and  summooed   by  the  sherifl  as 


shown  by  his  return  Into  court,  all  of  which 
is  of  record.  Tanner  v.  State,  92  Ala.  1,  9 
South.  Rep.  613,  and  authorities  there 
dted.  Section  4445  of  the  Code  of  1886 
declares  tliat  "no  objection  can  be  taken  to 
an  indictment  by  plea  in  abatement,  or  oth- 
erwise, on  the  ground  that  any  member  of 
the  grand  Jury  was  not  legally  qualified, 
or  that  the  grand  Jurore  were  not  legally 
drawn  or  summoned,  or  on  any  other 
ground  going  to  the  formation  of  the  grand 
Jury,  except  that  the  Jurore  were  not  drawn 
in  the  presence  of  the  officere  designated  by 
law,"  eta  This  section  has  been  frequent- 
ly considered  by  this  court,  and  Judicially 
construed,  before  its  adoption  In  the  present 
Code.  In  the  case  of  BilUngslea  v.  State, 
68  Ala.  486,  it  was  said:  "There  are  but  two 
classes  of  cases  in  wliich  objections  can  be 
sustained  to  an  indictment  when  they  axe 
based  on  irregularities  in  the  organization 
of  a  grand  Jury:  Flrat,  where  such  Jurore 
were  not  drawn  In  the  presence  of  the 
officer  designated  by  law;  second,  where 
there  is  some  order  of  the  court  below,  or 
some  action  of  the  presiding  Judge,  appear- 
ing of  record  in  the  cause,  and  relating  to 
the  organization  of  the  grand  Jury,  which  is 
without  warrant  in  the  statute,  or  is  con- 
trary to  its  provisions.  Tliis  embraces  some 
Judicial  order  or  act  of  the  court,  as  contra- 
distinguished from  any  act  of  Its  officere 
while  ministerially  executing  any  such  order 
when  lawfully  made." 

The  second  ground  of  objection  Is  that  the 
court  made  no  order  discharging  those  who 
failed  to  appear,  but  supplied  their  places 
without  flret  making  an  order  discharging 
them.  The  objection  is  without  merit,  un- 
der the  principles  decided  in  Billingslea  v. 
State,  supra;  Orlm.  Code,  p.  133,  (section  0 
of  act) 

The  other  objection  to  the  Indictment,  viz. 
that  it  was  indoraed  "R.  M.  Blevins,  Fore- 
man," instead  of  "Rlcliard  M.  Blevins,"  and 
that  the  solicitor  indoraed  the  names  of 
other  witnesses  in  the  Indictment  aftw  it 
was  returned  into  court,  are  wholly  desti- 
tute of  merit  The  objection  to  the  intro- 
daction  of  testimony  on  the  trial  is  equally 
untenabla  O'Brien  v.  States  91  Ala.  25, 
8  South.  Rep.  660. 

^^fOrmed. 


OOO  Ala.  101) 
Oz  parte  THOMA& 
(Snpreme  Court  of  Alabama.    Jnne  15,  1893.) 

AbBBST  without  WaBBANT  —  COMMITKBNT  AFTBB 

Examination. 
Where  an  officer  arrests  a  person  with- 
out a  warrant,  as  guilty  of  a  felony,  and  the 
magistrate  who  investigates  the  charge  finds 
the  offense  has  been  committed,  and  that  the 
accused  is  probably  guilty,  a  commitment,  in 
default  of  ball,  is  lawful. 

Appeal  from  probate  court,  Butler  county; 
Zell  Gaston,  Judge. 

The  petitioner,  George  Thomas,  made  ap- 
plication for  a  writ  of  habeas  corpus,  veri- 
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fled  1>y  affidavit,  addressed  to  tbe  Judge  of 
probate  of  Butler  connty,  asking  IbAt  he  be 
discbarged  from  the  custody  of  the  sheriff, 
who  then  restrained  him  of  his  liberty.  The 
probate  Judge  denied  the  writ,  and  the  re- 
lator appeals.     Affirmed. 

The  petitioner  Introduced  evidence  show- 
ing that  on  May  3,  1893,  he  was  arrested 
by  a  member  of  the  police  force  of  the  dty 
of  Greenville,  and  carried  before  the  mayor 
of  the  said  dty,  on  the  charge  of  larceny 
from  a  dwelling  house;  that  no  affidavit 
had  been  made,  diarging  him  with  any  of- 
fenae,  and  no  warrant  had  been  ordered  for 
his  arrest;  that  on  the  hearing  of  the  ease 
the  mayor,  acting  as  ex  officio  Justice  of  the 
peace,  by  virtue  of  the  powers  conferred  up- 
on liim  by  the  diarter  of  the  city  ot  Green- 
ville, committed  the  prisoner  to  Jail,  on  de- 
fault at  bail,  to  await  the  action  of  the  grand 
Jury.  Upon  these  facts  the  court  refused  to 
discharge  the  prisoner,  and  remanded  him 
to  the  custody  of  the  sheriff. 

Richardson  &  Hamilton,  for  appellant 
Wm.  li.  Martin,  Atty.  Gen.,  for  appellee. 

HARALSON,  J.  Section  4262  of  the 
Criminal  Code  authorizes  an  officer  to  arrest 
any  person  without  warrant,  when  a  felony 
has  been  committed  by  the  party  arrested, 
though  not  in  Iila  presence;  and  in  Wil- 
liams V.  State,  44  Ala.  41,  it  was  held  that  an 
arrest  without  a  warrant  is  not  illegal;  that 
it  is  the  issue  of  a  warrant  without  oath  or 
affirmation  which  is  forbidden  by  the  con- 
stitution. Floyd  V.  State,  82  Ala.  23,  2  South. 
Rep.  683.  But,  aside  from  this,  when  a 
party  is  arrested  on  a  criminal  charge,  with- 
out a  warrant,  and  Is  taken  before  a  magis- 
trate, who  investigates  the  charge,  and  it 
appears  to  him  that  the  offense  has  been 
committed,  and  there  is  probable  cause  to 
believe  that  the  defendant  Is  guilty  thereof, 
and  he  commits  him  to  Jail,  in  default  of  a 
bond.  If  the  offense  is  bailable,  or  without 
iKMid.  if  not  bailable,  the  commitment  is  le- 
gal. As  conservatora  of  the  peace,  magis- 
tratea  are  authorized,  not  only  to  issue 
warrants  of  arrest,  but  to  commit  persons  al- 
ready before  them,  when  the  occasion  for 
the  commitment  judidally  api)ear8.  Vis. 
parte  Graves,  61  Ala.  384;  Ex  parte  Rllegr, 
84  Ala.  82,  10  South.  Rep.  528. 

Habeas  corpus  denied. 


WORTHINGTON  et  al.  v.  HATCH. 
(Supreme  Court  of  Alabama.    Juae  15,  1893.) 

Tbmpobajit  Iniukction— Dissolution  oh  An- 
swer. 
Complainants,  lessees  of  a  quarry  from 
defendant,  filed  a  bill  to  enjoin  an  action  of 
fordble  detainer,  allegine  that  he  had  leased 
them  the  qnanr  fraudalently  statins  that  he 
Iiad  a  leasehold  interest  therein;  that  otlier 
parties  daimed  the  quarry,  and  that  complain- 
ants had  entered  into  a  lease  with  them.  De- 
fendant, by  Ilia  answer^  denied  all  allegatlona 


of  fraud,  and  alleged  that  he  had  a  lease  from 
the  true  owners  of  the  property.  Edd,  tiiat  a 
temporary  injnnctiMi  was  properly  dissolved  on 
the  answer. 

Appeal  from  dianceiy  court,  Blount  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Bill  by  J.  W.  Worthlngton  &  Co.  against  L. 
D.  Hatch  for  an  injunction  restraining  the 
defendant  from'  the  prosecution  of  an  action 
of  unlawful  detainer  against  the  oomplain- 
anta  From  a  decree  of  the  d>anceIlor  dis- 
solving the  injunction  on  the  denials  of  the 
answer,  complainants  appeaL     Affirmed. 

Tbe  complainants  averred  in  thdr  bill  that 
on  July  25,  1881,  the  d^endant  came  to 
them  and  represented  that  he  was  the  owner 
at  the  leasehold  Interest  for  a  term  of  years 
In  a  certain  quarry,  and  proposed  to  lease 
said  property  for  a  term  of  00  days  to  the 
complainants  for  the  purpose  of  "iItiItie  lime- 
stone rock  therefrom,  which  the  defendant 
claimed  he  had  the  right  to  do  under  bis 
lease,  and  that  at  the  expiration  of  their  60- 
days  lease,  whldi  the  complainants  entered 
into  at  the  hiBtance  of  the  defendant,  they 
renewed  said  lease  for  another  term  of  60 
days,  on  the  faith  of  the  defendant's  repre- 
sentation that  he  had  a  leasehold  interest  In 
said  quarry,  and  had  the  right  to  lease  it  to 
ther  complainants.  The  bill  then  avers  "that 
respondent's  representation  as  to  his  owner- 
ship of  aald  lands  under  said  leasdiold  were 
false,  and  that  they  were  made  fraudulently 
for  the  purpose  of  Inducing  orators  to  enter 
Into  said  contract  on  the  faith  thereof,  and 
tbat  orators  did  enter  into  said  contract  on 
the  faith  of  such  false  and  fraudulent  r^- 
resentatlons."  The  Wll  thai  further  avers 
that  at  the  time  of  making  the  said  contract 
with  the  defendant,  and  at  the  time  the  de- 
fendant brought  his  action  of  unlawful  de- 
tainer, Vbe  quany  and  the  adjoining  proper- 
ty iliereto  were  owned  by  other  parties, 
who  bad  never  made  any  lease  of  said  prop- 
erty to  the  respondent,  and  had  never  made 
any  conveyance  of  any  kind  vesting  in  the 
respondent  any  leasehold  or  other  interest  In 
the  said  land.  The  bill  then  further  averred 
that,  after  renewing  the  lease  for  an  addl- 
thmal  60  days,  tbe  defendant,  an.  the  fUth 
of  his  averment  at  ownership  as  above  stat- 
ed, and  before  the  complainants  discovered 
that  the  defendant  had  fraodulently  deceived 
them  as  to  his  right  and  title  to  the  land, 
and  on  the  faith  of  sadi  representations,  the 
complainants  had  been  Induced  to  make 
nmny  valuable  contracts  for  the  supply  of 
limestone  from  said  quarry,  and  before  these 
contracts  could  be  met,  the  true  owners 
of  said  property  demanded  of  the  complain- 
ants the  possession  thereof,  and  notified  tbe 
complainants  that  unless  they  deliveied  pos- 
session of  them  they  would  at  once  oust 
complainants  from  said  land;  and  that  there- 
upon, in  view  of  the  Irr^araUe  damage 
that  would  result  from  the  com^ainants  be- 
ing ousted  from  said  property,  and  upon  de- 
fendant's not  offering,  or  behig  unwilling,  to 
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protect  liiem  In  their  poaseaaloii,  and  being 
insolvoit,  and  therefore  unable  to  reimburse 
the  complainants  for  the  damage  resulting 
from  said  ouster,  the  complalnanta  thereup- 
on entered  into  a  lease  contract  vrith  the  true 
owners  of  said  property  at  the  expiration  of 
their  lease  with  the  defendant.  The  bill  then 
showed  that  the  defendant  instituted  against 
the  complainants  an  action  of  unlawful  de- 
tainer for  the  property,  after  the  expiration 
of  their  lease  with  the  defendant  Upon  these 
facts  the  complainants  prayed  for  an  Injunc- 
tion restraiiUng  the  respondent  from  the  fur- 
ther prosecution  of  said  gait  of  unlawful  de> 
tainer,  and  that  np<m  final  Judgment  and  de- 
cree fhe  cbancellor  woiuld  order  that  the 
contract  otf  lease  made  between  the  com- 
plainants and  the  defendant  be  rescinded. 
The  defendant,  by  sworn  answer,  answered 
the  bill,  denying  all  the  material  allegations 
contained  therein,  and  averring  the  existence 
of  the  lease  between  him  and  the  true  own- 
ers of  the  property  by  which  he  had  a  lease- 
hold Interest  in  said  property  for  a  term  of 
five  years  from  the  year  18S8;  and  up<Hi  the 
denials  of  the  answer  the  defendant  moved 
to  dissolve  the  temporary  Injunction  which 
had  been  issued.  Upon  the  submission  of  the 
cause  on  this  motion  the  chancellor  dissolved 
the  Injunction,  and  this  decree  1«  now  as- 
signed as  error. 

Walker  Percy,  for  appellants.  Lomax  Pitt- 
man,  for  appellee. 

HEAD,  X  The  sworn  answer  of  respond- 
ent contains  a  fall,  explicit,  and  complete 
denial  of  every  allegation  of  fraud  charged 
in  the  bill.  These  allegations  are  essaitial 
to  the  equity  of  the  bill.  If,  indeed,  with 
them  there  is  an  equity,— a  question  we  do 
not  now  decide.  It  is  a  clear  case  calling 
for  dlssolntion  of  ttie  InJuncUm  on  the  de- 
nials of  the  answer,  and  the  decree  of  the 
chancellor  is  affirmed. 


(9S  Ala.  604) 

TRUBITT  et  al.  t.  WOODHAM  et  al. 
(Snjpeme  Court  of  Alabama.     June  13,  1893.) 

ArPBAI< — RBOOKI) — BVIDBNOE. 

Teatimonr  found  in  the  transcript  on 
appeal  from  the  probate  coart  to_  the  circuit 
court  cannot,  in  the  absence  of  a  bill  of  excep- 
tions or  agreement  malting  it  part  of  the  rec- 
oiA,  be  considered  by  the  circnit  court,  or  by 
the  supreme  court  on  appeal  therefrom. 

Appeal  from  circuit  court,  Dale  county; 
J.  M.  Carmicbael,  Judge. 

Buford  Troett  and  others  prc^ounded  for 
probate  fhe  will  of  Curtis  F.  Truett,  de- 
ceased. From  a  Judgment  of  the  probate 
court  admitting  it  to  probate,  J.  J.  Wood- 
ham  and  otheia,  contestants,  appealed  to 
the  dicnlt  court,  where  the  Judgment  was 
reversed,  and  proponents  appeaL    Reversed. 

Roberts  &  Martin,  for  appellants.  Jere 
N.  Williams,  for  appeUee& 


STONB,  C.  J.  Appellants  propotmded  for 
probate  In  the  probate  court  of  Dale  coun- 
ty a  paper  purporting  to  be  the  last  will  and 
testament  of  their  father,  Curtis  F.  Truett, 
deceased,  they  claiming  to  be  the  sole  bene- 
flciaries  under  the  will,  and  that  no  executor 
was  named  therdn.  Appellees  are,  also, 
children  of  the  testator,  and  appeared  in  the 
probate  court,  and  contested  the  alleged 
will.  The  probate  Judge  b^ng  disqualified 
by  reason  of  relationship  to  some  of  the 
parties,  the  Issues  were  tried  before  a 
special  Judge  and  a  Jury.  The  trial 
resulted  isa.  a  verdict,  and  Judgment 
thereon,  in  favor  of  the  proponents, 
and  by  such  Judgment  the  will  was  ad- 
mitted to  probfite  and  record  in  said 
court  An  appeal  was  taken  by  the  con* 
testants  from  the  Judgment  of  the  probate 
court  to  the  circnit  court  of  Dale  county, 
and  the  record  recites  that  the  case  was 
submitted  in  the  circnit  court  for  "final  de- 
cree" In  vacation,  the  Judgment  to  be  en- 
tered as  of  term  time.  The  transcript  filed 
In  the  circuit  court  on  the  appeal  from  the 
probate  court  contains  what  purports  to  be 
the  testimony  ofCered  on  the  trial  In  the  pro- 
bate court,  objections  thereto,  and  excep- 
tions to  rulings  of  that  court  on  the  testi- 
mony, and  in  the  giving  and  refusal  of 
charges;  but  thei'e  was  no  bill  of  SKceptlons, 
or  agreement  of  connsd,  maldng  the  testi- 
mony part  of  the  record  in  either  the  pro- 
bate or  circuit  court  The  circuit  court 
rendered  a  Judgment  reversing  the  Judg- 
ment of  th»  probate  court  and  remanded 
the  cause  for  further  proceedings,  but  it 
does  not  appear  upon  what  grounds  the  re- 
versal was  based. 

Appeals  in  this  class  of  cases  are  author- 
ized by  section  3641  of  the  Code  to  be 
taken  from  the  probate  court  by  the  party 
aggrieved  to  the  circuit  or  supreme  court, 
and  by  section  3642  of  the  Code  an  appeal 
to  the  supreme  court  is  authorized  from  the 
Judgment  on  such  appeals  to  the  circuit 
court;  and  by  section  364S  of  the  Code 
either  party  is  authorized,  by  bill  of  excep- 
tions, to  reserve  any  charge,  opinion,  roling, 
or  decision  of  the  coort,  or  of  the  Judge, 
touching  the  matter  of  controversy,  which 
would  not  otherwise  appear  of  record,  and 
such  bUl,  when  duly  signed,  becomes  a  part 
of  the  record.  The  testimony  found  in  the 
transcript  of  the  proceedings  of  the  prolate 
court  which  was  filed  in  the  circuit  court, 
not  having  been  Incorporated  in  a  bill  of  ex- 
ceptions, was  not  before  the  circuit  court 
on  the  appeal,  and  could  not  be  considered 
by  It  for  any  purpose,  nor  can  it  be  con- 
sidered here.  The  Judgment  of  the  circuit 
court  on  the  appeal  before  It  could  only  be 
rested  on  the  record,  and  the  Judgment  of 
the  circuit  court  must  likewise  be  reviewed 
In  this  coiort  on  the  record  alone.  The  case 
of  Bradley  v.  Andrees,  SO  Ala.  80,  was  an 
appeal  to  this  court  from  a  Judgment  of  the 
probate  court  admitting  a  will  to  probate 
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and  record  after  a  contest  before  the  court 
and  a  Jury.  The  testimony  taken  before 
the  probate  court  was  set  out  In  the  tran- 
script, but  there  was  no  bill  of  exceptions 
making  It  a  part  of  the  record.  The  judg- 
ment entry  recited  that  the  testimony  of  the 
witnesses  was  reduced  to  writing  by  the 
probate  judge,  and  that  It  was  agreed  by 
counsel  ttiat  all  the  testimony  uf  all  the  wit- 
nesses examined  in  the  case,  and  reduced 
to  writing  by  the  court,  should  be  regarded 
as  part  of  the  record.  It  was  held  that 
neither  the  decree  nor  the  agreement  of 
counsel  mentioned  the  name  of  any  witness, 
nor  described  the  testimony  of  any  witness 
by  any  such  identifying  feature  as  to  leave  no 
room  for  mistake,  and  that  this  court  could 
not  conjecture  or  intend  that  the  statements 
of  certain  witnesses  appearing  In  the  tran- 
script "contained  the  testimony,  and  all  the 
testimony,  of  all  the  witnesses."  Much  less 
can  we,  in  the  case  now  imder  considera- 
tion, Indnlge  conjecture  or  Intendment, 
where  there  Is  neither  a  bill  of  exceptions, 
agreement  of  counsel,  nor  any  matter  of 
i-ecord  identifying  the  testimony  copied  In 
tlie  transcript  as  tlie  testimony,  and  all  the 
testimony,  Introduced  on  the  trial  in  the 
probate  court  The  judgment  of  the  circuit 
court,  therefore,  could  only  be  based,  as  we 
ImTe  said,  upon  the  matters  of  record  ap- 
.pearlng  in  the  transcript  from  the  probate 
court,  and  the  judgment  of  the  circuit  court 
can  likewise  bo  reviewed  here  npon  such 
record  alone.  Tho  record  consisted  of  the 
petition  for  the  probate  of  the  wiU,  the 
grounds  of  contest,  the  judgment  of  the  pro- 
bate court,  and  the  orders  and  proceedings 
ot  the  court  made  thereon.  This  constitutes 
aU  we  can  regard  as  a  record  of  what  was 
done  In  the  probate  court  We  find  in  the 
transcript  what  puriwi-ts  to  be  a  copy  of 
a  paper,  which,  in  sdme  of  Its  provisions, 
is  testamentary  in  form.  It  purports  to 
have  been  executed  by  "CJurtIa  F.  Truett" 

her 

and  "Zilpha    X    Truett,"  and  to  have  be&a. 

mark  bar 

witnessed  by  "S.  TC  Truett"  and  "M.  A.     X 

mark 

Balkmn."  -The  only  evidence  of  Its  being 
a  copy  of  the  paper  ottered  for  probate  is 
the  following  statement  found  in  the  tm- 
authentlcated  narrative  of  the  proceedings 
had  in  the  probate  court:  "The  said  paper 
so  propounded  as  the  will  of  Curtis  F. 
Truett  and  so  admitted  In  evidence,  is  as 
follows."  This  does  not,  and  cannot,  make 
It  a  part  of  the  record.  Plnney  v.  Werbom, 
72  Ala.  58,  62.  We  repeat,  there  was  no 
bill  of  exceptions  In  this  case,  showing  what 
the  testimony  was,  or  even  showing  the 
form  of  the  execution  or  attestation  of  the 
paper  ottered  for  probate.  We  cannot,  in 
the  absence  of  such  record  evidence,  pre- 
sume error  in  the  rulings  of  the  probate 
court  and  make  such  presumed  errors  a 
grotmd  of  reversoL    2  Brick,  Dig.  p.  781, 


f  118.  Coming  before  the  circuit  conrt,  and 
before  this  court,  as  the  expurgated  record 
compels  us  to  treat  the  question,  we  feel 
forced  to  Indulge  all  presumptions  necessary 
to  a  legal  and  formal  execution  of  the  will; 
and  the  probate  court  being,  for  this  service, 
a  court  of  general  jurisdiction,  we  must  in- 
dulge every  reasonable  presumption  In  favor 
of  the  correctness  ot  its  rulings.  That  re- 
quires us  to  presume  that  there  was  testi- 
mony before  the  probate  court  which.  In 
connection  with  tiie  language  of  the  instru- 
ment, established  its  testamentary  charac- 
ter, and  warrauted  Its  being  admitted  to 
probate  and  record  as  a  will.  The  grounds 
of  contest  found  in  the  record,  and  upon 
which  the  issues  for  the  jury  were  made  up, 
show  that  the  precise  Issua  submitted  to 
the  Jury  was  whetiter  the  will  was  attested 
by  two  witnesses,  "who  could  and  did  write 
their  names  as  witoesses."  The  verdict  of 
the  jury  necessarily  implies  that  they  found 
that  Issue  In  favor  of  the  proponente;  and 
In  the  absence  of  the  will,  and  all  the  testi- 
mony, we  cannot  presume  the  verdict  of  the 
jury,  and  the  judgment  thereon,  are  errone- 
ous. Even  If  It  were  shown  that  this  alle- 
gation was  made  good,  this,  of  itself,  would 
furnish  no  ground  for  withholding  probate 
of  the  will,  as  was  dedared  In  Garrett  v. 
Heflin,  13  South.  Rep.  326,  (on  a  former  day 
of  this  term.)  The  judgment  of  the  circuit 
cotirt  will  be  reversed,  and  the  cause  re- 
manded to  that  court,  with  directions  to 
enter  a  judgment  affirming  the  judgment  of 
the  probate  court 


(99  Ala.   239) 

PARKER  V.  PARKER. 

(Supreme  Conrt  of  Alabama.     Jane  13,  1893.) 

Sbttxxmbnt  or  Estate  —  Faktibs— Ouabdian  as 
Litem— Costs. 

1.  A  decree  in  a  bill  by  a  widow  to  compel 
a  settiement  by  the  admimstrator  of  the  estate 
of  her  husband  will  be  set  aside  when  the 
minor  heirs  are  not  made  parties  thereto. 

2.  On  a  bill  filed  by  a  widow  to  compel  the 
settiement  of  the  estate  of  her  deceased  hus- 
band, an  allowance  to  the  solicitors  of  com- 
plainant of  an  attorney's  fee  as  representing 
the  minor  children  of  deceased  is  error  where 
the  children  are  not  made  parties  to  the  bill. 

3.  In  such  case  the  defendant's  solicitor 
cannot  properly  represent  the  minors,  their  in- 
terests being  adverse  to  that  of  defendant 

Appeal  from  chancery  court.  Dale  oonnty; 
John  H.  Foster,  (Chancellor. 

Bill  by  Laney  J.  Parker  against  H.  Z.  Par- 
ker to  compel  the  settiement  of  an  estate 
of  which  he  was  administrator.  Decree  for 
complainant.    Defendant  appeals.    Reversed. 

Complainant  represented  that  she  had 
been  twice  married,— the  first  time  to 
Stephen  D.  Parker,  who  died  Intestate,  In 
July,  1886,  leaving  four  minor  (^Idren,  whose 
names  and  ages  are  given,  the  youngest  be- 
ing 8  years  old  and  the  oldest  14;  and  the 
last  time  to  W.  F.  Partcer,  the  present  hus- 
band.   Tliat  her  first  husband,  Stephoi  D. 
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Parker,  at  the  time  of  bis  death,  and  for  a 
number  of  years  before,  was  a  partner  with 
his  father,  the  d^endant,  H.  Z.  Parker,  who 
conducted  a  mercantile  business  In  the  town 
of  Ozark,  In  said  county  of  Dale,  under  the 
firm  name  of  H.  Z.  Parker  &  Son,  and  that 
they  did  a  large  and  succeeafol  business. 
niat  upon  the  death  of  her  said  husband, 
on  her  application,  she  was  appointed  by 
the  probate  court  of  said  county,  and  be- 
came, the  administratrix  of  the  estate  of  her 
said  deceased  husband,  but  that  the  defend- 
ant was  her  trusted  adviser,  and  attended  to 
all  the  bustneas  for  her,  about  which  she 
knew  but  little,  and  was  administratrix  real- 
ly only  In  name.  She  further  represents 
that  when  she  married  the  second  time  she 
did  so  In  opposition  to  the  advice  and  wishes 
of  her  own  and  her  husband's  family,  and 
they  advised  her  to  resign  the  administration 
of  her  former  husband's  estate.  According- 
ly she  filed  her  statement  for  a  settlement, 
prepared  for  her  by  the  defendant,  and  re- 
aigaed  the  administration.  That  she  con- 
sented, and  the  defendant  became  the  admin- 
istrator de  bonis  non  of  said  estate,  and  the 
guardian  of  her  minor  children,  and  since 
then  she  knows  nothing  about  tlie  business 
of  the  estate.  That  In  December,  1889,  the 
defendant  made  a  partial  settlement  of  his 
administration,  which  purported  to  show  all 
the  assets  of  the  estate,  but  It  was  a  very 
unsatisfactory  statement  to  complainant. 
She  avers  that  defendant  Is  an  old  man,  and 
is  Incapable  of  managing  the  affairs  of  the 
estate.  That  he  seems  to  take  no  interest  In 
the  buslnesa  That  he  has  an  extensive  busi- 
ness of  his  own,  which  he  neglects,  and 
knows  and  cares  noOilng  for  the  distributees 
of  the  estate  of  her  husband.  Its  manage- 
ment la  intrusted  to  strangera  That  he  has 
failed  to  account  for  the  property  on  the 
inventory  and  appraisement  That  as  sur- 
viving partner  of  H.  Z.  Parker  &  Son  he  has 
failed  to  settle  the  oc^artnershlp  business, 
which  Is  so  connected  with  the  estate  as 
that  the  aid  of  a  court  of  chancery  Is  nec- 
essary to  finally  settle  the  administration  of 
said  estate.  The  prayer  of  the  bill  Is  "that 
the  said  H.  Z.  Parker,  administrator,  be 
made  a  imrty  respondent  to  this  bill  of  com- 
plaint; that  he  be  required  to,  come  into 
this  honorable  court  and  settle  the  affairs 
of  said  estate;  *  *  *  that  he  be  required 
to  state  an  account  between  himself  and  the 
decedent  as  partners,  and  also  that  he  be 
required  to  state  his  account  as  administra- 
tor of  said  estate;  •  •  *  and  upon  a  final 
hearing,  the  settlement  being  completed,  ora- 
trlx  prays  that  said  Parker  be  removed  as 
administrator  and  guardian  as  aforesaid,  and 
that  oratrlx  or  some  other  person,  who  to 
your  honor  may  seem  capable  and  trustwor- 
thy, and  to  have  the  Interest  of  the  distrib- 
utees at  heart,  be  appointed  In  his  stead;  and 
for  all  such  other  and  further  general  and 
qtedal  relief  as  the  facts  In  the  premises 
may  warrant"     Process  was  prayed  against 


the  said  H.  Z.  Parker,  as  administrator, 
alone,  and  as  such  he  is  the  only  defendant 
to  the  bill.  The  minor  children  and  heirs 
of  said  Stephen  D.  Parker  are  not  paj-tles, 
either  as  complainants  or  defendants.  No 
process  was  prayed  against  them,  none  was 
ever  Issued  and  served,  and  no  guardian  ad 
litem  appointed  for  them;  and  yet  there  ap- 
pears In  the  record  what  purports  to  be  an 
answer  to  the  bill,  filed  by  J.  D.  Bailey, 
"guardian  ad  litem  for  the  above-named 
heirs."  He  never  appeared  In  the  case  again, 
so  far  as  appears,  either  in  person  or  by  at- 
torney, exc^t  to  file  a  written  motion  In  be- 
half of  the  minors,  as  their  guardian  ad 
litem,  to  have  a  credit  claimed  by  the  com- 
plainant for  a  $500  Investment  In  railroad 
stock  disallowed.  The  defendant  answered 
the  bill,  admitting  the  copartnership,  giving 
the  terms  of  It,— contrary  to  the  allegations 
of  the  bin,— which  the  evidence  afterwards 
showed  to  be  correct,  admitting  the  allega- 
tions ot  the  bill  as  to  the  administrations  of 
said  estate,  of  his  connection  with  the  busi- 
ness of  the  estate  and  copartnership,  but  de- 
nied that  he  had  neglected  either,  or  that 
either  had  been  mismanaged;  that  he  pro- 
ceeded promptly  to  wind  up  the  affairs  of 
the  copartnership,  and  to  collect  Its  assets, 
and  to  that  end  the  goods  and  assets  of  the 
firm  on  hand  at  the  death  of  his  son  were  In- 
ventoried and  appraised  at  their  value,  and 
under  the  orders  of  the  court  the  goods  were 
sold,  and  he  purchased  them  at  their  ap- 
praised value,  and  he  was  ready  and  will- 
ing to  settle  In  the  court  undM:  the  bill  as 
surviving  partner  and  administrator.  For 
piuposes  unnecessary  to  state  other  allega- 
tions were  made,  and  the  answer  was  prayed 
to  be  taken  as  a  cross  bilL  The  complain- 
ant answered  it  as  such.  It  appeared  In  evi- 
dence that  the  partnership  owned  several 
parcels  of  real  estate,  and  among  them  the 
storehouse  and  lot  on  whidi  they  did  busi- 
ness In  the  town  of  Ozark.  The  evldMice 
tends  to  show  that  J.  W.  Brooks  oxiveyed 
that  property  to  H.  Z.  Parker  &  Son  by  deed 
on  the  11th  December,  1878,  and  It  Is  stated 
that  the  complainant  Introduced  the  deed 
In  evidence,  but  it  nowhere  appears  in  the 
reoord.  It  also  further  appears  that  after 
the  death  of  Stephen  D.  Paiiier  the  defend- 
ant procured  the  complainant,  in  ccmsidera- 
tlon  of  $250,  to  execute  a  deed  to  him  of  her 
husband's  Interest  In  the  lot,  but  for  what 
purpose  or  on  what  authority  Is  not  shown; 
and  It  Is  stated  that  complainant  offered 
that  deed  also  In  evidence,  but  it  is  not  to 
be  found  in  the  transcript  The  proof  tends 
further  to  show  that  H.  Z.  Parker  paid  $500 
for  the  firm  out  of  his  own  means  for  this 
property,  and  that  the  deceased  partner  nev- 
er paid  any  part  of  It  After  the  death  of 
the  deceased  It  Is  shown  without  c(»fllct  that 
H.  Z.  Parker  erected  («  the  lot  belonging  to 
the  firm  a  brick  building,  used  for  an  hotel 
above,  with  two  stores  beneath,  at  a  cost  of 
$7,600,  whidi  was  paid  out  ot  his  own  means, 
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and  for  this  stun  he  seeks  to  be  reimbursed 
out  of  the  partnership  assets.  If  the  property 
Is  not  adjudged  to  be  his. 

The  chanc^or  on  final  hearing  on  plead- 
ings and  proofs  rendered  four  decrees,  which 
are  assigned  separately  as  being  erroneous. 
The  first  was  a  decree  taUng  Jurisdiction  of 
thie  settlement  of  the  estate  of  said  Intestate, 
Stephen  J).  Pai^er,  and  ordering  a  reference 
to  the  register,  requiring  him  to  state  an 
account  on  final  settlement  of  the  partner- 
ship of  H.  Z.  Parker  &  Son  with  H.  Z.  Par 
ker  as  snrvlTing  partner,  and  requiring  said 
Parker  to  file  with  the  register  within  SO 
days  his  account  and  statement  for  sudi 
final  statement,  with  instructions  appropri- 
ate for  the  proper  statement  of  such  ac- 
count. It  was  further  ordered  that,  "as  soon 
as  the  report  of  the  register  hereinbefore  or- 
dered In  regard  to  the  partnership  of  H.  Z. 
Parker  &  Son  shall  be  filed  and  confirmed, 
that  said  H.  Z.  Parker,  as  administrator  of 
the  estate  of  S.  D.  Pai^er,  deceased,  is 
hereby  required  to  file  with  the  register  of 
this  court  his  account  and  Touchers  for  a 
final  settlement  of  the  same,"  and  that  fba 
register  proceed  thereupon  to  audit  and 
state  said  account  on  final  settlement  of 
said  estate.  The  other  decrees  w^:«  those 
which  passed  upon  the  reports  of  the  regls- 
tee  and  the  final  decree  settling  the  part- 
nership accounts  between  the  defendant  and 
the  estate  of  his  deceased  partner,  and  of 
final  settlemoit  and  distribution  of  the  es- 
tate of  said  Stephen  D.  Parker. 

M.  SoUle  and  W.  D.  Roberts,  for  appe- 
lant   Borders  &  Oaimlchael,  for  appellee 

HARALSON,  J.  The  assignments  of  er- 
ror are  so  general,  and.  the  transcript  so 
voluminous,  that  one  would  hardly  ascertain 
in  what  the  alleged  errors  consisted,  except 
for  the  fact  tliat  the  appellant's  counsel 
have  called  attention  to  them  In  the  brief 
they  have  filed.  The  fact  seems  to  have 
been  overlooked  by  the  court  and  counsel 
on  both  sides  that  the  infant  distributees 
of  the  Intestate  whose  estate  the  bill  in  this 
cose  was  filed  to  settle  have  not,  as  com- 
plainants or  defendants,  been  made  parties 
to  the  suit.  The  complainant  filed  the  bUl, 
as  one  would  suppose,  more  espedally  in 
the  interest  of  her  diUdren,  as,  together, 
they  Were  more  largdy  Interested  than  she. 
They  owned  four-fifths  of  tha  assets  of  ttie 
estate  of  th^  deceased  father  when  finally 
settled;  and -the  hinds  of  the  Intestate— the 
c«tate  '  being  solyent— deficended  to  them, 
subject  only  to  the  widow's  dower,'  If  she 
was  entitled  to  any.  On  the  death  of  the 
deceased  partner,  the  firm  of  which  he  was 
'«.  member  was  eo  Instantl  dlssolvf  d,  and  one 
'of  the  consequoices  of  the  dissolatlon  by 
deaUi  was  (subject  to  well-defined  limita- 
tions) that  the  distributees,  as  to  the  per- 
soilal  assets,  became  joint  owners,  and  the 
hein,  as  to  the  realty,  became  tenants  in 


common  wth  the  surrlTlng  partner.  Story, 
Partn.  i  346.  The  title  to  the  personal  as- 
sets in  a  case  of  the  kind  devolves  on  the 
survivor,  to  be  used  for  the  purpose  of  pay- 
ing the  debts  of  the  partnership,  and  there- 
after for  distribution  among  the  representa- 
tives of  the  deceased;  but  the  title  to  the 
real  property  of  the  firm  devolves  on  the 
heirs  of  the  deceased  membw,  subject.  In 
equity,  to  be  converted  into  partnership 
effects  and  uses  for  certain  partnership  pur- 
poses. In  any  suit,  therefore,  touching  the 
Interest  of  a  deceased  partner  hi  the  lauds 
of  the  partnership,  his  heirs  are  necessary 
parties.  Abemathy  v.  Moses,  73  Ala.  381. 
And  it  may  be  stated  as  a  general  rule  that 
in  a  bill  for  final  settlement  of  the  estate  of 
a  deceased  intestate  all  the  next  of  kin  are 
necessary  parties,  so  that,  as  Story  ex- 
presses it,  "the  rights  and  claims  of  all  may 
be  conveniently  established  at  the  same 
time  and  in  the  same  suit."  Story,  E^.  PL 
K  39,  205,  207;  Teague  v.  Oorbitt,  57  Ala. 
537.  And  when  a  stilt  in  equity  cannot  be 
disposed  of  properly  on  its  merits  for  the 
want  of  necessary  parties,  objection  may  be 
taken  on  error,  and,  in  the  nbseiice  of  ob- 
jection, by  the  court  ex  mero  motu.  Law- 
son  V.  Warehouse  Co.,  73  Ala.  294;  Boyle 
V.  Williams,  72  Ala.  353;  Prout  v.  Hoge,  67 
Ala.  29. 

As  the  case  must  be  reversed  because  the 
infant  children  of  the  deceased  intestate, 
who  were  his  only  next  of  kin  and  heirs 
at  law,  were  not  made  parties,  It  may  be 
wdl,  for  the  purposes  of  anotfa»  trial,  to 
refer  to  some  of  the  alleged  errors  in  the 
final  decree.  On  the  gronhd  that  the  inter- 
osts  of  the  complainant  and  Infants  In  the 
litigation  were  supposed  to  be  in  substantial 
accord,— without  reference  to  the  fact 
whether  th^  were  employed  by  the  guard- 
ian ad  litem  of  the  infants,  or  represented 
them  by  other  authority,— the  diancellor  al- 
lowed the  solidtors  of  the  complainant  $200 
as  a  fee  for  th^  representation  of  said 
minors  in  this  suit  He  also  allowed  $100 
to  the  defendant's  solicitor  for  his  services 
as  guardian  of  said  minors,  and  to  the 
guardian  ad  litnn  he  allowed  a  fee  of  $30. 
These  allowances  were  not  proper.  The  In- 
fants were  not  parties  to  be  represented 
by  anybody;  and,  if  they  had  been,  their 
interests  were  opposed  throughout  to  those 
of  the  defendant,  and.  In  one  aspect  of  the 
case,  to  those  of  the  complainant.  The 
guardian  ad  litem  of  minor  defendante  in 
any  cause  is  their  responsible  representa- 
tive; and  no  one  can  properly  represent  au 
Infant  as  guardian  ad  litem  or  as  his  attor- 
ney who  has  an  engagement  to  represent 
an  adverse  interest,  however  slight 

It  is  said  the  defendant  was  Improperiy 
charged  with  $232  "on  the  Deshazo  mort- 
gage." On  his  statement  of  the  receipts 
of  the  partnership  we  find  he  charges  him- 
self with  this  amcunt  as  collected  from  W. 
Ij.    Deshaso.     D^endant   souight    to    show 
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that  this  WBB  a  mistake,  and  he  on^t  not 
to  have  charged  himself  with  that  Item. 
The  only  evidence  we  have  on  the  subject 
Is  that  of  L.  W.  Kolb,  taken  before  the  reg- 
ister, and  It  Is  rather  indefinite;  too  much 
so  to  be  well  understood.  It  was  as  fol- 
lows:  "W.  L.  Deehazo  borrowed  $200,  and 
interest,  $82,  from  Mrsi  L.  J.  Partner,  [the 
complainant.]  Mr.  H.  Z.  Parker  bought  the 
mortgaged  property,  paying  the  difference 
between  the  mortgage  and  the  value  of  the 
property,  and  gave  Mrs.  Parker  credit  for 
$232  on  her  account  at  the  8tr>re  of  H.  Z. 
Parker,  which  Included  both  her  account  as 
administrator  and  indlvldunL"  If  Mrs. 
Parker  lent  Desbozo  her  own  money,  and 
took  a  mortgage  to  secure  It,  and  the  estate 
of  S.  D.  Parker  had  no  connection  with  the 
loan,  and  H.  Z.  Parker  purchased  the  mort- 
gage from  her,  and  paid  her,  by  giving  her 
credit  at  his  own  store,  and  It  was  inadvert- 
ently charged  as  an  Item  of  receipt  by  him 
of  money  for  the  partnership  of  H.  Z. 
Parker  &  Son,  the  mistake  ought  to  be  cor- 
rected. It  would  be  wrong,  in  such  case, 
to  (diarge  him  with  It 

It  appean  from  the  evidence  that  the  de- 
fendant advanced  to  complainant,  since  his 
administration  for  herself  and  children,  for 
support  and  maintenance,  the  sum  of  $954.- 
33  The  court  required  It  to  be  ascertained 
how  much  of  this  sum  was  expended  for  the 
b«iefit  of  each  distributee,  and  the  amounts 
to  be  charged  to  them,  respectively,  in  dis- 
tribution. On  a  legal  settlement,  this  would 
have  been  proper.  If  it  was  ascertained 
these  sums  were  necessary  to  be  advanced. 

The  evidence  tends  to  show,  though  It 
la  presented  in  an  imperfect  and  very  unsat- 
isfactory fbrm,  that  the  storehouse  and  lot 
in  Oasark  was  purchased  for,  and  conveyed 
by  the  seller  to.  the  firm  of  H.  Z.  Parker  & 
Son;  but  it  does  appear  that  the  purdiaae 
money  was  all  advanced  by  H.  Z.  Parker, 
and  none  of  It  by  the  deceased  partner. 
Defendant  charged  the  amoimt  of  the  pur- 
dbase  money,  with  interest,  to  the  firm,  as 
so  mnch  money  paid  by  him  on  account  of 
the  purchase  of  the  property,  and  to  this 
credit  he  was  entitled-  For  some  unex- 
plained reason  he  procured  a  deed  from  the 
complainant  purporting,  as  the  evidence 
tends  to  show,  to  convey  the  Interest  of  her 
deceased  husband  in  saM  lot  to  him.  After 
the  dissolution  of  the  partnership  by  the 
death  of  his  copartner,  the  defendant  erect- 
ed a  brid:  building  on  said  lot,  the  upper 
part  of  whlcb  is  nsed  as  an  hotel,  and  the 
lower  for  two  storerooms,  which  he  paid 
for  out  of  his  own  means,  and  which  cost 
blm,  as  is  agreed,  $7,500;  and  this  sum  he 
seeks  to  have  credited  to  himself  on  the 
partnership  settlement  The  chancellor  re- 
fused, on  final  decree,  to  pass  upon  the  In- 
terest of  the  heirs  in  the  property,  holding 
that  the  question  was  not  properly  before 
the  court,  but  it  did  charge  the  defendant 
with  the  Increased  rents  of  the  property, 


grbwing  out  of  tbe  improvements  put  on 
the  lot  by  the  defendant  There  is  every 
reason  to  have  this  question  settled  tn  this 
suit  With  all  the  parties  in  interest  before 
tbe  court  it  is  better  to  have  it  done  than 
to  force  them  to  resort  to  another  bill  for 
the  purpose.  McMaken  v.  McMaken,  18 
Ala.  678;  Story,  Eq.  PL  i  72.  It  does  not 
require  partition  to  be  made,  as  was  sup- 
posed, before  the  Interests  of  the  survivor 
and  of  the  heirs  of  the  deceased  partner  In 
this  property  may  be  adjudicated.  With- 
out passing  on  the  question  now,  we  may 
refer  to  what  tiie  authorities  seem  to  hold. 
Mr.  Freeman,  In  his  work  on  Cotenancy  and 
Partition,  says:  "Neltbw  cotenant  has  aoy 
power  to  compel  the  other  to  unite  with  him 
in  erecting  buildings  or  making  any  other 
improvements  upon  the  common  property. 
If  either  chooses  to  make  such  Improvements, 
be  cannot  recover  from  the  others  their 
share  of  the  expense  incurred  thereby,  In 
the  absence  of  an  express  agreement  on 
their  part  or  such  a  course  of  dealing  as 
to  convince  the  court  that  a  mutual  under- 
standing existed  between  them  to  that 
effect"  Freem.  Coten.  i  262;  Dech's  Ap- 
peal, 67  Pa.  St  472;  Ford  v.  Knapp,  81 
Hun,  622;  Bazemore  v.  Davis,  66  Ga.  604; 
Hlrod  V.  Keller.  89  Ind.  382;  Be<^nel  r. 
Becknel,  23  La.  Ann.  150.  And  on  this  sub- 
ject see  our  own  adjudlcationa  FeiTls.v. 
Impi-ovement  Co.,  94  Ala.  657,  10  South. 
Ucp.  607,  and  authorities  there  dted.  And 
us  to  wheUier  or  not  the  cotenant  making 
such  Improvements  may  be  charged  with 
the  Increase  of  the  productive  value  of  the 
property  resulting  from,  his  improvements, 
see  Freem.  Coten.  {  262;  Nelson  v.  Clay, 
7  J.  J.  Marsh.  138.  We  have  made  the  fore- 
going suggeetlcms  on  the  record  as  It  now  ap- 
pears. When  new  parties  are  made,  new 
facts  and  questions  may  ailse^  variant  from 
those  now  presented. 
Reversed  and  remanded. 


(W  Ala.   688) 

BRimsON  et  aL  r.  McLENDON  et  al. 

(Supreme  Court  of  Alabama.    June  14,  1893.) 

Patmbht— What  CoNBTiTCTBa— Sbttiko  Ojt  Ac- 
counts—Application  OF  Fatiunts. 

1.  Plaintiff  firm,  after  selling  its  stock  of 
goods  to  defendants,  dissolved:  it  being  a^eed 
that  all  debts  due  the  firm  sho-jld  be  pnid  to 
two    members    thereof, — O.    and    W.     Subse- 

?|uenUy,  C.  and  W.  having  a  claim  asainst  de* 
endants  for  $200,  and  defendants  holding  a 
duebill  of  C,  W.,  and  another  person  for  $300, 
it  was  agreed  that  this  duebill  should  be  ac- 
cepted by  C.  and  W.  in  payment,  pro  tanCo,  of 
defendants'  groan  indebtedness  to  them  and 
plaintiff  firm,  and  the  balance  was  paid  to  C. 
and  W.  in  money.  Held,  that  Uie  acceptance 
of  such  duebill  by  C.  and  W.  did  not  consti- 
tute payment  of  plaintiffs'  claim. 

2.  In  snch  case  it  woald  be  presumed  that 
C.  and  W.  applied  the  duebill  to  the  payment 
of  thdr  separate  liat^lity,  to  the  extent  there- 
of, and  that  the  money  payment  was  aiplied 
on  defendants'  indebtedness  to  iJaintiffa 
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Appeal  from  circuit  court,  Crenshaw  coun- 
ty; John  P.  Hubbard,  Judge. 

Action  by  J.  O.  McLendon  &  Co.  against 
William  Drunson  &  Co.  for  a  balance  due  on 
the  price  of  goods  sold.  From  a  Judgment 
for  plalntifls,  defendants  appeaL     Reversed. 

W.  D.  Roberts,  for  appdlants.  M.  W. 
Ru8ht(Mi,  for  appellees. 

McCIiELLAN,  J.  J.  O.  McLendon  &  Co., 
merchants,  sold  their  stock  of  goods  to  Wil- 
liam Brunson  &  Co.,  on  time,  for  $3,000,  wlUi 
Interest,  and  dissolved;  J.  0.  McLendon  re- 
tiring from  the  firm,  under  an  agreement 
tliat  Curtis  and  Wright,  the  other  partners, 
should  assume  all  liabilities  of  J.  O.  McLoi- 
don  &  Co.,  and  that  all  debts  otring  to  the 
partnership  should  be  paid  to  Curtis  and 
Wright  This  action  is  prosecuted  by  J.  C. 
McLendon  &  Co.  against  Brunson  &  Go. 
for  a  balance  of  the  purchase  price  of  the 
goods.  Under  a  plea  of  payment,  the  fol- 
lowing faata  were  developed:  Curtis  and 
Wright,  before  salt  was  brought,  made  a 
final  settlement  with  Brunson  &  Co.,  which 
was  intended  and  agreed  between  the  par- 
ties to  it  to  cover,  and  be  in  satisfaction  of, 
the  claim  of  McLendon  &  Co.  against  de- 
fendants for  balance  on  sale  of  goods.  At 
the  time  of  this  settlement  the  defendants 
owed  Curtis  and  Wright  $200.  Iliey  (de- 
fendants) bdd  a  dueblll  of  Curtis,  Wright, 
and  Payne  for  between  two  and  three  hun- 
dred dollars.  Curtis  and  Wright  accepted 
this  dueblll  in  paymoit,  pro  tanto,  of  defend- 
ants' gross  indebtedness  to  them  and  to  the 
firm  of  McLendon  &  Co.,  and  defendants 
paid  the  balance  to  Curtis  and  Wright  In 
money.  It  was  also  shown  that,  by  the  con- 
tract of  dissolution  of  the  copartnership  of 
J.  C.  McLendon  &  Co.,  It  was  stipulated  that 
"all  debts  owing  to  said  partnership  are  to  be 
paid  to  Curtis  and  Wright,  and  all  demands 
on  said  partnership  are  to  be  paid  by  said 
Curtis  and  Wright,  who  assume  all  liabili- 
ties of  the  late  firm  of  J.  O.  McL^idon  & 
Co."  Further  than  this,  it  does  not  appear 
that  McLend<Mi  ever  assented  to  the  settle- 
ment made  between  Curtis  and  Wright  and 
the  defendants.  On  this  state  of  case,  the 
court,  among  other  things,  charged  the  Jury 
that  "if  Curtis  and  Wright  received  said  due- 
bill  on  Curtis,  Wright,  and  Payne  in  settle- 
ment of  said  amounts  due  from  the  defend- 
ants, tiien  the  plaintiffs  would  not  be  es- 
topped from  recovering  in  this  action  by  rea- 
son  of  such  settlement  with  such  dueblll," 
and  refused  to  Instruct  them,  at  the  request 
of  defendants,  that  "if  the  Jury  believe  from 
the  evidence  that  at  the  time  the  defmdants 
used  the  dueblll  on  Curtis,  Wright,  and  Payne, 
that  the  defendants  were  indebted  to  Curtis 
and  Wright  In  the  sum  of  about  two  hun- 
dred dollars,  and  the  settlement  was  made, 
both  as  to  the  indebtedness  to  J.  C.  McLen- 
don &  Co.  and  to  CuitlB  and  Wright,  at  the 
same  time,  and  the  balance  was  paid  to  Cur- 


tis and  Wright  in  money,  Qien  the  law  would 
presume  that  the  dueblll  was  applied  to  the 
debt  due  Curtis  and  Wright,  so  far  as  to  the 
amount  of  tiielr  debt."  Exceptions  were  re- 
served to  the  action  of  the  court  In  each  of 
these  particulars,  and  upon  them  arise  the 
only  questions  presented  by  this  appeal. 

That  Curtis  and  Wright,  though  there  had 
been  a  dissolution  of  the  firm  of  McLendon 
&  Co.,  had  no  authority  to  receive  in  pay- 
ment of  a  debt  due  that  partnership  the 
satisfaction  of  a  debt  which  ttey  owed  the 
partnership  debtor,  is  too  well  settled  to  re- 
quire discussion.  Cannon  v.  Llndsey,  85  Ala. 
198,  3  South.  Rep.  676,  and  authorities  there 
cited;  Manning  v.  Maroney,  87  Ala.  563,  6 
South.  R^.  343.  Nor  do  we  conceive  that 
the  particular  stipulations  of  the  agreem«it 
of  dissolution,  or  the  fiict  that  the  dueblll 
rec^ved  by  Curtis  and  Wright  bears  also 
the  name  of  Payne,  could  prevent  the  appli- 
cation of  this  principle  in  the  premises.  Cnr^ 
lis  and  Wright  were  not  authorized  by  the 
stipulations  referred  to  to  devote  the  assets 
of  the  partnership  of  McLendon  &  Co.  to  the 
payment  of  a  debt  due  by  them  and  Payne 
to  the  defendants,  and  the  transaction  was 
not  payment  to  McLendon  &  Co.  There  was 
therefore  no  error  in  the  charge  given  by 
the  court  In  this  connection.  Curtis  and 
Wright,  upon  the  other  hand,  did  have  the 
right,  of  course,  to  accept  the  dueblll  of  Cur- 
tis, Wright,  and  Payne  In  payment  of  the  $200 
which  defendants  owed,  not  McLendon  & 
Co.,  but  themselves,— Curtis  and  Wright 
Having  the  right  to  do  this,  and  no  right  to 
apply  the  dueblll  to  the  debt  of  McLendon 
&  Co.,  the  presumption  of  law  Is,  nothing  ap- 
pearing to  the  contrary,  that  they  did  wliat 
th^  had  a  right  to  do,  and  applied  the  due- 
bill  to  the  extent  of  their  separate  liability, 
to  the  payment  of  that  liability,— the  debt 
they  (Curtis  and  Wright)  owed  defendants,— 
and,  of  consequence,  that  the  money  paid  by 
Brunson  &  Co.  on  the  setQement  was  applied 
to,  and  went  as  a  payment  pro  tanto  upon, 
their  liability  to  McLendon  &  Go.  We  un- 
derstand the  Instruction  requested  by  the  de- 
fendants to  assert  this  proposition.  It  should 
have  been  given.  For  the  error  In  refusing 
it  the  Judgment  must  be  reversed. 

The  cause  is  remanded. 


(tS  Ala.   ««» 
BALKUM   et  al.  t.  REEVES  et  aL 

(Supreme  Court  of  Alabama.   Jane  14,  1893.) 

Oabnibhhxkt— Bom>  fob  DissoLurtOR— Coh- 
STRuoTioN  Of  Act. 

LAct  Feb.  12,  1891,  providing  that  th« 
principal  defendant  may  diEsolve  a  gnmish- 
ment,  and  have  the  same  dinnissed,  upon  filiilg 
in  the  clerk's  office  of  tlie  court  where  the 
Buit  U  penOine  or  Judjcnient  waa  obtained  a 
bond  with  Bumdent  security,  payable  to  plain- 
tiff, applies  to  suits  pending  pefore  jadgment 
on  wlUch  the  process  of  garnishment  has  Is- 
SQcd,  as  well  as  to  those  in  wliich  Judgment 
has  been  obtained. 


Digitized  by 


Google 


Ala.) 


MONTGOMEBT  IRON  WORKS  v.  SMITH. 


525 


2.  The  clerk  has  no  .authority  to  enter  an 
or.ler  dissolving  or  dismissing  the  garnishment 
on  the  execution  of  the  bond. 

Appeal  from  circuit  covirt.  Dale  county;  J. 
M.  Carmlchael,  Judge. 

Actioii  by  J.  S.  Reeves  and  others  against 
J.  A.  Balkum.  Certain  persons  were  sum- 
moned as  garnishees,  and  defendant  filed  a 
bond,  whereupon  the  garnishment  proceedings 
were  dismissed.  From  a  judgment  against 
defendant  and  his  sureties  on  the  bond  they 
appeal.     Affirmed. 

A.  E.  Pace,  for  appellantSL  Roberts  & 
Martin,  for  appeUeea. 

OOIiBMAN,  J.  J.  S.  Reeves  &  Oo.  began 
■Hit  by  attadiment  against  J.  A.  Balkum,  re- 
turnable to  the  circuit  court  of  Dale  county, 
Ala.  The  attachment  was  levied  by  sum- 
moning certain  parties  as  garnishees,  who 
filed  their  several  answers,  admitting  indebt- 
edness in  certain  specified  sums.  The  at- 
tachment suit  was  prosecuted  to  judgment 
against  the  defendant  Balkum.  Under  the 
act  of  the  legislature  ^proved  February  12, 
1891,  (Acts  1890-91,  p.  090.)  the  defendant 
Balkum  executed  his  bond,  with  approved 
security,  as  therein  provided.  Upon  the  ex- 
ecution of  this  bond  each  of  the  garnishees 
paid  the  amount  of  their  respective  indebted- 
ness to  the  defendant  In  attachment,  and  the 
garnishment  proceedings  were  dissolved  and 
dismissed.  The  court  rendered  judgment 
against  the  defendant  and  his  sureties  on  the 
bond  given  in  pursuance  of  the  statute.  The 
rendition  of  this  judgmrait  Is  assigned  as 
error.  Counsel  for  appellant  have  filed  no 
brief  In  the  cause. 

We  will  not  undertake  a  judicial  Interpre- 
tation of  this  statute  further  tlian  may  be 
necessary  to  the  disposal  of  the  case  before 
us.  Reading  the  srta/tute  as  a  whole,  we  hold 
the  statute  was  Intoided  to  apply  to  suits 
pending  beTore  judgment  upon  which  the 
process  of  garnishment  Issued,  as  wdl  as 
where  judgments  have  been  obtained.  We 
think  this  construction  follows  from  that  part 
of  the  statute  which  provides  that  "the  de- 
fendant may  dissolve  such  garnishment,  and 
have  the  same  dismissed,  npon  flHtig  in  the 
clerk's  oflSce  of  the  court  where  the  suit  Is 
pending  or  judgment  was  obtained,  or  with 
the  justice  of  the  i>eace  where  suit  is  pend- 
ing or  judgment  obtained,  a  bond  with  suffi- 
cient security,  payable  to  the  plalntlfC,"  etc. 
The  clerk  has  ho  authority  to  enter  an  order 
dissolving  the  garnishment,  or  tiUnniaaiTig  the 
same,  after  the  execution  ot  the  bond;  but 
his  order  to  that  effect  In  this  case  was  not 
an  error  of  which  appellants  can  complain. 
We  observe  that  the  statute  makes  no  provi- 
sion for  contesting  the  answer  of  the  gar- 
nishee, nor  does  It  provide  ait  what  stage  of  the 
proceedings — whether  before  or  after  answer 
filed  by  the  garnishee— tha;t  the  defendant 
may  execute  such  bond,  or  at  what  period 
"the  defendant  may  dissolve  such  gamlsh- 
menl;  or  have  the  same  dismissed;"   but,  as 


these  questions  are  not  raised  by  the  present 
record,  and  their  decision  at  this  time  not 
necessary,  we  express  no  opinion.  There  Is 
no  error  in  the  judgment  rendered,  and  the 
case  must  be  affirmed. 


(W  Ala.  644) 
MONTOOMBRT  IRON  WORKS  r.  SMITH. 
(Snpreme  Coivt  of  Alabama.  Jane  15,  1893.) 
CoNDiTioNAi,  Sales—  Mortoaob  to  SEOtnts  Fat- 

MKKT— FOBBCLOSUBB  —  RkCOVBBT  OV  PBOPBBTT 

Sou>. 

On  a  sale  of  machlnetr,  notes  were 
given  in  payment,  the  title  to  the  property  to 
remain  in  the  vendor  until  the  notes  were  paid. 
A  mortgage  was  given  on  other  property  to 
secure  the  notes.  All  the  notes  were  payable 
on  default  of  either.  HM  that,  on  default  in 
payment  of  the  notes,  the  fact  that  the  vendor 
had  foreclosed  the  mortgage  is  no  defense  to 
an  action  by  him  to  recover  the  property,  the 
proceeds  of  the  foreclosure  being  insnmcient 
to  pay  the  notes. 

Appeal  from  circuit  court,  0<rffee  county; 
J.  M.  Carmlchael,  Judge. 

Detinue  by  the  Montgomery  Iron  Works 
against  W.  H.  Smith  to  recover  certain 
personal  property,  specifically  described  In 
the  complaint  The  defmdant  pleaded  the 
general  issue,  and  also  set  up,  by  special 
plea  No.  3,  the  fact  of  the  execution  and 
delivery  of  a  mortgage  by  the  defendant 
to  the  plaintiff.  The  plaintiff  demurred  to 
plea  No.  3.  The  court  overruled  this  de- 
murrer, to  which  ruling  of  the  court  the 
plaintiff  excepted.  Verdict  directed  for 
defendant.     Plaintiff  appeals.     Reversed. 

The  testimony  for  the  plaintiff  tended  to 
show  that  on  October  28,  1890,  it  entered 
Into  an  agreement  with  W.  H.  Smith  for  the 
sale  of  the  property  sued  for  in  this  action. 
This  agreement  of  sale  contained  the  follow- 
ing provisions:  "The  condition  of  the  con- 
tract Is  that  the  legal  title  and  ri^t  of 
property  in  and  to  the  above-described 
property  is  to  remain  and  be  vested  In 
Montgomery  Iron  Works  until  said  notes, 
and  the  Interest  thereon  accrued,  are  i>aid 
off;  and  In  case  the  said  W.  H.  Smith 
should  fall  to  pay  off  the  amount  due  by 
said  notes  at  maturity,  or  either  of  them, 
then  and  In  that  event  all  of  said  notes 
remaining  unpaid  shall  be,  and  are  hereby, 
considered  and  agreed  to  be  due.  Then 
It  shall  be  lawful  for  Montgomery  Iron 
Works  to  take  possession  of  said  property, 
above  descrll>ed,  at  any  time  after  the 
maturity  of  any  of  said  notes  which  remain 
unpaid,  or  may  sue.  If  they  see  proper, 
upon  all  ot  said  notes,  as  though  they 
were  all  due."  At  the  time  of  the  exe- 
cution of  this  agreement  of  sale,  when 
the  notes  referred  to  therein  were  executed, 
the  defendant  also  executed  the  mortgage 
on  certain  other  property  to  secure  the 
payment  of  the  first  three  of  the  pur- 
chase-money notes.  Upon  the  defendant 
offering  to  introduce  this  mortgage  In  ev- 
idence the  plaintiff  objected  thereto  on  the 
ground  of  irrelevancy.    The  court  overruled 
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the  objection,  and  the  defendant  excepted. 
The  defendant  Introduced,  against  the  oI>- 
jectton  and  exception  of  the  plaintiff,  testi- 
mony showing  that  after  the  first  tliree  of 
the  purchase-money  notes  had  become  due, 
by  the  terms  of  the  contract,  and  before 
the  commencement  of  the  snlt,  the  land 
conveyed  In  tlie  mortgage  was  sold  at  a 
foreclosure  sale  by  the  plalntlft,  who  bou^t 
it  in  at  said  sale  for  the  sum  of  ?100.  Up- 
on the  introduction  of  all  the  evidence  the 
coxsrt,  at  the  request  of  the  defendant,  in  writ- 
ing, gave  the  general  affirmative  charge  in 
his  behalf,  and  refused  to  give,  at  the  re- 
quest of  the  plaintiff,  the  general  affirma- 
tive charge  in  its  behalf,  and  to  each  one 
of  these  raUngs  tiie  plaintiff  excepted. 

Arrlngton  &  Graham,  M.  IS.  Milligan,  P. 
N.  Hickman,  and  G.  D.  Gardner,  for  appel- 
lant    M.  SoIIle,  for  appellee. 

HARALSON,  3.  We  have  flrequMitly 
held  tliat,  when  the  vendor  of  p^sonal 
property  retains  the  title  In  himself  until 
the  purchase  money  is  paid,  no  title  passes 
to  the  purchaser  by  the  delivery  of  the 
property  to  him.  Weinsteln  v.  Freyer,  03 
Ala.  2S7,  9  South.  Rep.  285;  Engine  Go.  v. 
Hall,  80  Ala.  628,  7  South.  Rep.  187;  Sumner 
V.  Woods,  67  Ala.  188;  Fairbanks  v.  Eure- 
ka Co.,  Id.  109;  Helnbockel  v.  Zugbaum, 
(Mont)  5  Pac.  Rep.  897.  The  transaction 
between  the  plaintiff  and  the  defendant,  in 
this  case,  was  a  conditional  sale,— a  fact 
which  is  not  controverted.  The  whole 
purchase  price  for  the  machin»y  sold  by 
plaintiff  to  defendant  was  $1,048.35. 
Eighty  dollars  was  paid  in  cash,  and  notes 
were  given  for  the  balance,— $120  payable 
in  10  days,  (the  date  of  sale  being  the 
28th  October,  1890;)  $200  on  the  Ist  of 
December,  1890;  $100  on  January  1, 
1891;  and  $548.35  on  1st  October.  1891. 
No  other  paym^it  was  made  on  the  pur- 
chase. On  the  same  day  the  contract 
of  sale  was  executed,  as  appears,  the  defend- 
ant executed  and  delivered  to  plaintiff  a 
mortgage  on  a  tract  of  land  to  secure  the 
payment  of  the  three  notes  ffirst  referred  to 
above,'  amounting,  together,  to  the  sum  of 
$420.  By  the  terms  of  the  contract  all 
the  notes  became  due  and  payable  on  de- 
fault inthe  payment  of  either.  The  defend- 
ant pleaded  specially  (plea  No.  3)  the  fftct 
of  the  execution  and  delivery  of  this  mort- 
gage, and  averred  that,  after  all  of  the 
notes  for  the  purchase  money  for  the  prop- 
erty had  matured,  the  plaintiff,  hetore  this 
suit  was  instituted,  proceeded  to  foreclose 
the  mortgage,  and  to  apply  the  proceeds 
towards  the  payment  of  said  notes,  where- 
by, as  is  averred,  the  title  to  said  prop- 
er^ sued  for  became  vested  in  defendant, 
and  the  plaintiff  is  estopped  to  prosecute 
this  salt  in  detinue  for  the  possession  of 
said  property.  This  is  the  point  of  con- 
tention   In    the    cause.    The    plaintiff    de- 


murred to  the  plea,  and  tiie  court  overruled 
the  demurrer. 

It  "is  not  averred  in  the  plea  tliat  the 
property  sold  under  the  mortgage  brought 
enough  to  pay  the  purchase  notes,  nor  is  it 
shown  therein  what  the  property  did  bring 
at  the  sale,  and  this  is  the  point  of  the  de- 
murrer. The  contention  of  defendant  can- 
not be  sustained.  The  title  to  the  property 
sold  was  retained  in  the  plaintiff,  as  a  form 
of  security  for  the  payment  of  the  purchase 
money.  Common  experience  teaches  that 
the  liability  to  wear,  tear,  and  depreciation 
in  value  of  machinery  such  as  this,  while 
in  use,  is  very  great,  and  the  contract  en- 
tered Into  l>ear8  evidence  of  an  Intentlmi 
on  the  part  of  the  plaintiff  to  provfde- 
against  loss  in  this  direction.  It  is  ex- 
pressly stipulated  that  all  payments  made,, 
before  default  in  the  payment  of  the  notes, 
should  be  treated  as  payment  for  the  nse  of 
the  machinery.  It  la  also  provided  that, 
upon  default  in  the  payment  of  any  of 
said  notes,  plaintiff  mi^t  take  iHMsesslon 
of  said  property,  <x  might  sue  on  aH  of 
said  notes,  if  It  saw  proper;  but  it  Is  re- 
iterated in  the  contract  that  the  title  should 
remain  In  plaintiff,  and  should  not  become 
vested  in  defendant,  until  all  of  said  notes 
were  paid.  We  may  reasmiably  infer,  un- 
der these  circumstances,  considering  the 
nature  of  the  property  sold,  its  IlabQity  to 
deterioration  from  use,  and  the  possibilities 
of  loss  oh  the  part  of  plaintiff  in  the  trans- 
action, that  the  object  it  had  in  taking  the 
mortgage,  and  in  all  the  other  cautionary 
measures  referred  to  above,  so  legal  and 
proper  to  be  reserved,  was  to  increase  the 
secnrlly  for  the  carrying  out  of  the  contract 
in  the  payment  of  the  purchase  price  for 
the  prop^ty  sold,  and  not  have  It  thrown 
back  on  plaintiff's  hands,  worth,  perhaps, 
not  half  its  value  when  sold  to  defendant 
If  tlie  plaintiff  had  sued  on  the  notes,  re- 
covered judgment,  and  levied  execution  on 
and  sold  this  property,  as  In  Engine  Co.  v. 
Hall.  88  Ala.  630,  7  South.  Rep.  187,  or, 
having  an  election  between  two  inconsistent 
rights,  had  pursued  one  of  them  in  aban- 
donment of  the  other,  in  either  case  the 
courts  would  hold  the  plaintiff  to  an  aban- 
donment of  his  title,  and  to  have  treated 
the  defendant  as  a  common  debtor,  invested 
with  the  title  to  the  property;  but  the 
plaintiff  has  done  nothing  of  the  kind,  and 
all  it  has  done  is  not  Inconsistent  with  the 
conditional  sale  it  made,  and  the  retention 
of  the  tiae  in  itself.  Miller,  Sales.  62: 
Matthews  v.  Lucia,  55  Vt  308.  The  proof 
shows  that  the  property  sold  under  the 
mortgage  brought  $100.  The'  demurrer  to 
defendant's  third  plea  shonld  have  been 
sustained.  The  mortgage  offered  in  evi- 
dence against  plaintiff's  objection  was  Ir- 
relevant The  general  charge  in  favor  of 
defendant  should  not  have  been  given,  and 
the  one  asked  by  plaintiff  ought  to  have- 
been  given.    Reversed  and  remanded. 
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CUIiVEB  T.  STATE. 
(Sopreme  Oonrt  of  Alabama.     June  20,  1863.) 

CBUtiiTAi. 'Law— i^BOBEE  ov  Fkoov. 

On  a  trial  for  SGlling  liquor  without  a 
license,  a  charge  that  the  jury  mus£  acquit  nn- 
lesii  the  evidence  "should  be  such  as  to  exclude 
to  a  moral  certainty  every  hypothesis  but  that 
of  euilt"  is  proporly  refused,  as  calling  for  too 
high  a  degree  of  proof. 

Appeal  from  criminal  court,  Pike  county; 
WiUlam  H.  Pat^,  Judge. 

Alfred  Culver  was  convicted  of  selling 
liquor  witbout  a  license,  and  appeals.  Af- 
flimed. 

Hnbbaid,  Wllkeison  &  Hubbard,  for  ap- 
pellant Wm.  li.  Uartln,  Atty.  Gen.,  tor  the 
State. 

McOLELiLiAN,  J.  Defendant  was  prose- 
cuted for  selling  vinous  or  splritaous  liquors 
witbout  a  license.  Two  witnesses  testified 
to  every  fact  necessary  to  make  out  the  case 
as  (diarged.  Whatever  the  evidence  to  the 
contrary  may  have  .been,  dearly  this  was 
not  a  case  for  the  affirmative  diarge  re- 
quested by  defendant  It  was  properly  re- 
fused. The  only  other  exception  reserved 
went  to  the  refusal  of  the  court  to  give  the 
following  charge:  "Unless  the  evidence 
against  tbe  prisoner  should  be  such  as  to 
exdude  to  a  moral  certainty  every  hypothe- 
sis bat  that  of  his  guilt  of  tbe  trffense  imput- 
ed to  him,  they  [the  Jtuy]  must  find  him 
not  guilty."  This  charge  exacts  too  high  a 
degree  of  conviction.  The  law  does  not  re- 
quire that  the  evidence,  to  justify  a  verdict 
of  gnillty,  Shan  exclude  every  other  hypothe- 
sis but  that  of  guilt  but  only  every  other 
reaaonable  hyx>otheeia  Little  r.  State,  89 
Ala.  99,  8  South.  R^.  82.  The  tenth  head- 
note  in  the  case  of  Homsby  v.  State,  94  Ala. 
65,  10  South.  Rep.  622,  Is  not  supported  on 
this  point  by  the  text  of  the  opinion,  and  no 
diarge  like  that  Involved  here  was  asked 
in  tiiat  case.  The  judgment  of  the  criminal 
oonrt  must  be  affirmed. 

(W  Ala.  MS) 

McRAB   et  al,  t.  HAILSION. 
(Supreme  Goort  of  Alabama.    June  15,  1893.) 

PBEBUMFTIOIIB    OS  APPEAI.. 

Where  the  record  on  appeal  shows  that 
judgment  was  rendered  by  the  court  on  an 
agreed  statement  of  facts,  which  statement 
does  not  appear  in  the  record,  it  Will  be  pre- 
sumed that  it  contained  everything  necessary 
to  sustain  a  judgment  for  costs  rendered  for 
plaintiffs. 

Appeal  from  drcnlt  court  Bullock  coimty; 
J.  M.  Carmldiael,  Judge. 

Action  of  trespass  by  Jdm  F.  Harmon 
against  O.  M.  McRae  and  others.  Judgment 
ft>r  plalntlfF.    Defendants  appeaL    Affirmed. 

Norman  &  Son,  for  appellants^.  Watts  & 
Son  and  Cabanias  &  Weakley,  for  appellee. 

HAttALSON,  i.  Thia  Is  an  action  of  tres- 
pass for  damages  for  the  wrongful  taking  of 


goods  and  diattels  alleged  to  be  the  property 
of  the  plaintiff  below,  John  Harmon,  the  ap< 
peUee  bere,  against  appellants,  the  def«id- 
onts  In  the  lower  court  The  defendants 
^  filed  fotu:  pleas,  "In  short  by  consent"  as  was 
stated  in  the  caption  to  the  pleas:  First  the 
general  Issue;  second,  justification  tmder 
legal  process;  third  and  fourth,  i^edal  pleas 
drawn  out  at  loigth.  The  plaintiff  took  is- 
sue on  the  first  plea,  and  demiured  to  the 
second  and  third,  assigning  separate  grounds 
of  demurrer  to  each,  whidi  were  sustained. 
So  far  as  Is  shown,  the  court  made  no  ruling 
on  the  demurrer  to  Hie  fourth  plea.  The 
error  assigned  Is  for  "the  rendition  of  judg- 
voBsat  on  the  demurrer  in  favor  of  appellee." 
It  is  made  sufficiently  to  appear  that  the 
only  amount  Involved  in  this  litigation  is  the 
costs  of  the  suit  After  tbe  commencement 
of  the  action,  and  before  Issue  J(^ed,  trial, 
and  judgment,  the  plalntill  was  paid  a  sum 
of  mon^,  which  it  appears  he  took  in  satis- 
faction of  hie  damages.  After  a  redtal  of 
the  judgment  of  the  court  sustaining  the  de- 
murrers to  said  second  and  third  pleas,  the 
judgment  entry  continues:  "And  thereupon 
the  said  cose,  by  consent  of  both  parties,  was 
submitted  to  the  decision  of  the  couirt  on  an 
agreed  statement  of  twcts,  which  is  filed  and 
made  a  part  of  the  record;  and  after  argu- 
ment by  each  of  the  parties  It  Is  considered 
and  adjudged  that  the  plaintiff  is  oititled  to 
recover  of  the  defendants,  and  U  is  ordered 
and  adjudged  that  plaintiff  recover  the  costs 
in  this  case,  for  whldi  let  execution  issue 
against  defendants."  As  the  agreed  state- 
ment of  facts  on  which  the  case  was  tried 
Is  not  set  out  In  the  record,  we  are  to  pre- 
sume it  contained  everything  necessary  to 
sustain  tbe  judgmoit  which  the  court  ren- 
dered, and  It  becomes  unnecessary,  there- 
fore, to  consider  tbe  questions  raised  on  the 
ruling  at  the  coiut  on  the  pleadings.  8  Brick. 
Dig.  p.  406,  H  40,  43. 
Aillrmed. 
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(Supreme  Court  of  Alabama.     June -20,  1893.) 
Amuhpsit — PLBADn^o — Dbmubbeb — JmavEST 

FOB    C!08T8. 

1.  In  a  suit  for  money  lud  and  received 
against  an  administrator  Individually,  but  to 
which  he  files  a  plea  as  administrator,  alleging 
a  final  settlement  of  his  estate,  the  fact  that 
his  plea  does  not  state  that  he  has  filed  his  ac- 
count for  final  settlement  does  not  render  th« 
plea  defective. 

2.  Where  plalntlfF  treated  the  plea  by  de- 
fendant as  administrator  as  resp6naive  to  the 
complaint  against  him  as  an  individual,  and 
refused  to  demur  further,  or  to  join  issue  on 
the  plen.  judgment  was  propei-ly  rendered 
against  him  for  costs. 

Appeal  from  circuit  court  Cr^oshaw  coun- 
ty; John  P.  Hubbard,  Judge. 

Action  by  Robert  Lowery  against  E.  J. 
Daniel,  administrator  of  W.  J.  Daniel,  de- 
ceased, to  recover  a  certain'  amount  of 
money  had  and  received  by  fhe  defendant 
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There  was  Judgmcait  for  the  defendant,  and 
plaintiff  appeals.    Affirmed. 

The  motlMi  of  the  plaintiff  to  amend  his 
complaint  is  only  stated  in  the  Judgmoit 
entry,  and  is  in  the  following  language:  ( 
"The  plaintiff  then  moved  the  court  to 
amend  his  complaint  by  adding  another 
count,  which  is  in  words  and  llgures  as  fol> 
lows:  The  plalndff  furtiier  claims  of  the 
defendant  as  such  admrs.  one  hundred  and 
twelve  dollars  as  ascertained  balance  in  the 
bands  of  said  deft  as  such  admrs.  by  a 
decree  of  the  chancery  court  of  said  county 
of  Cren^aw,  in  the  state  of  Ala.,  on  the 
24th  day  of  January,  1890,  which  amount  is 
still  due  and  unpaid.'"  The  court  refused 
to  allow  this  amendment,  and  the  plaintiff 
duly  excepted,  and,  declining  to  plead 
further,  judgment  was  rendere<l  for  the  de- 
fendant 

Gamble  &  Brickcn,  for  appellant  L  H. 
Parks,  for  appellee. 

HARALSON,  J.  The  gammons  and  com- 
plaint in  this  case  each  describe  the  defend- 
ant as  "E.  J.  Daniel,  Admr.  of  W.  J.  Daniel, 
Dec'd."  The  complaint  is,  "Robert  Lowety, 
Plaintiff,  V.  B.  J.  Daniel,  Admr.  of  W.  J. 
Daniel,  Dec'd."  "The  plaintiff  claims  of  the 
defendant  the  sum  of  one  hundred  and 
twelve  72/100  dollars,  money  bad  and  re- 
ceived by  defendant  at  divers  times,  to  wit, 
[specifying  the  dates  when  received,]  to  anS 
for  the  use  of  the  plaintiff,  with  interest 
thereon."  The  suit,  it  will  be  observed,  is 
not  against  the  defendant  as  administrator, 
but  against  him  Individually;  the  word  "ad- 
ministrator" after  his  name  being  merely 
descriptio  personae.  Westmoreland  v.  Fos- 
ter, 60  Ala.  448;  Buckley  v.  Wilson,  56  Ala. 
385;  Lucas  v.  Pittmas,  84  Ala.  616,  10 
South.  Rep.  603.  Besides,  the  complaint  is 
for  "money  had  and  received  by  defendant, 
to  and  for  the  use  of  plaintiff."  This  is  a 
complaint  against  the  defendant  indlvldn- 
ally,  for  such  a  thing  as  an  administrator 
receiving  money  for  the  use  and  benefit  of 
another,  and  being  accountable  to  him  for 
it  in  an  action  at  law  against  him,  in  his 
representative  capacity,  is  not  known  to  our 
law.  An  administrator,  in  the  discharge  of 
his  duties,  can  receive  nothing  which  did  not 
belong  to  his  intestate,  and  which  does  not 
enter  properly  into  ttie  administraticm  of 
his  estate.  He  must  collect  the  debts  owing 
to  the  estate,  pay  the  claims  against  it  in 
the  order  of  their  prefer^ice^  and  the  rest- 
due.  If  any,  distribute  among  the  persons 
entitled  thereto  according  to  law.  If  he 
goes  further,  and  proceeds  out  of  this  order, 
he  does  so  at  his  individual  riek.  1  Brick. 
Dig.  p.  857,  {  609. 

The  defendant  filed  a  plea  which  had  no 
relevancy  to  a  suit  against  blm  as  an  indl- 
vlduaL  But,  treating  the  action  as  one 
against  him  as  administrator,  he  pleaded, 
in  substance,  that  before  the  commencement 


of  this  suit,  on  the  12th  of  January,  1880, 
he  made  a  final  settlement  of  his  trust  as 
administrator  of  the  estate  at  W.  J.  Daniel 
in  the  probate  court  of  Crenshaw,  by  which 
court  he  had  been  appointed  administrator 
on  the  19th  of  January,  1888,  and  had 
fully  administered  said  estate;  that  there 
were  no  assets  in  his  hands  to  be  delivered 
to  a  successor,  and  that  the  court  made  a 
final  decree  dlschoi-ging  him  from  said  ad- 
ministration. Tbe  plainttff,  treating  the 
case  as  one  against  the  defendant  as  admin- 
istrator,  demurred  to  this  plea,  oa  the 
ground  that  "It  falls  to  aver  that  defendant 
filed  his  account  as  administrator  of  sold 
estate  in  the  probate  court  of  said  county 
for  a  final  settlement  of  his  administration 
of  said  estate,  and  that  said  decree  of  said 
probate  court  was  rendered  on  final  settle- 
ment of  said  estate  in  said  account  filed  by 
defendant  as  such  administrator."  There  Is 
evidently  some  mistake  about  the  language 
of  this  demurrer  as  it  appears  in  the  record. 
It  Is  inconsistent  with  and  coniradictoiy  of 
itself,  in  that  it  avers  no  account  was  filed, 
and  yet  states  that  the  decree  was  rendered 
'In  said  account  filed  by  defendant"  We 
take  it,  the  substance  of  the  demurrer  Is 
that  defendant  failed  to  aver  in  his  plea 
that  he  filed  an  account  for  final  settlement 
of  his  administration  of  said  estate.  If  the 
plea  were  <me  to  a  suit  against  an  adminis- 
trator. It  would  have  been  well  if  it  had 
averred  either  that  tne  defendant  had  re- 
signed, and  made  a  final  settlement  of  his 
administration,  accounting  for  the  assets 
coming  to  his  hands,  or  toat  the  estate  was 
insolvent  and  had  been  settled  by  him,  as 
such,  or,  being  solvent  the  remainder  in  his 
hands,  after  paying  all  claims  presented  or 
filed,  had  been  distributed  to  those  entitled, 
oi^-as  a  part  of  the  plea,  and  not  In  a 
separate  plea,  as  was  done  here— that  the 
plaintifl  had  failed  to  present  or  file  his 
daim  wlttiln  18  months,  as  required  by  law, 
and  then  to  have  averred  further  that  he 
had  made  a  final  settlement  of  the  estate, 
and  that  the  court  had  made  a  decree  dis- 
charging him,  as  administrator,  from  the 
further  administration  of  said  estate;  and 
that  this  was  before  the  commencement  of 
the  suit  against  him.  See  Norman  v.  Nor- 
man, 3  Ala.  389;  Thrash  v.  Sumwalt  5  Ala 
IS;  Gayle  v.  Elliott,  10  Ala.  264;  Simmons  v. 
Price,  18  Ala.  405;  Caiappell  v.  Williamson, 
48  Ala.  153;  Cogburn  v.  McQueen,  46  Ala. 
651;  Tarver  v.  Tankersley,  51  Ala.  308; 
Waring  v.  Lewis,  63  Ala.  616;  Ligon  v. 
Ligon,  84  Ala.  555,  4  South.  Rep.  406; 
Schouler,  Ex'ia,  U  526,  528,  and  note;  2 
Woemer,  Adm'n,  {  672.  Be  that  as  it  may, 
and  still  treating  the  plea  as  one  filed  to  a 
suit  against  an  administrator,  the  demurrer, 
as  for  the  ground  assigned,  is  bad;  for,  if 
the  mere  allegation  of  a  failure  to  file  an 
account  were  all,  and  the  plea  were  other- 
wise sufficient  that  fWiire  of  averment 
alone  would  not  render  it  defective.    The 
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amendment  proposed  by  plaintiff  to  tbe 
complaint  was  properly  disallowed.  If 
everything  alleged  in  the  count  proposed 
to  be  added  to  the  .complaint  were  true,  it 
does  not  appear  that  the  money  belonged 
to  the  plaintiff,  but  that  it  belonged  to  tbe 
estate.  It  could  never  be  plaintiff's  until 
it  reached  talm  through  due  process  of  ad- 
ministration. This,  then,  leaves  the  case 
In  this  condition  before  us:  The  complaint 
is  against  the  defendant  as  an  Individual, 
on  a  cause  of  action  which  is  not  maintain- 
able against  him  as  an  administrator.  He 
interposes  pleas  such  as  are  applicable  to 
a  suit  against  an  administrator,  and  not  to 
one  against  an  Individual.  The  plaintiff, 
treating  the  pleas  as  responsive  to  the  com- 
plaint, but  one  of  them  as  insufficient,  de- 
murs to  it,  which  demurrer  is  properly  over- 
ruled. The  plaintiff  declines  to  demur 
furOier,  or  to  oiake  further  response  to  or 
Join  issue  on  the  pleas,  and  Judgment  is  ren- 
dered against  him  for  the  costs  of  the  suit. 
The  assignment  of  errors  are  for  the  overrul- 
ing of  said  demurrer,  and  the  refusal  of  the 
court  to  allow  the  amendment  to  the  com- 
plaint as  proposed.  In  this  rather  anoma- 
lous condition  of  affairs,  the  plaintiff  having 
declined  to  prosecute  his  suit  further,  the 
Judgment  was  properly  rendered  against 
him  for  costs.    Affirmed. 
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(Supreme  Court  of  Alabama.    Jane  8,  1803.) 

EXBCOTOBS— Bond  Waived  bt  Wili/— Obdsb  to 

FlI,E  Bbottbitt. 

1.  Under  Code,  i  2025,  providing  that  a  tes- 
tator may  exempt  his.  executor  from  giving 
bond,  bnt  that  bond  may  be  required  when  any 
person  interested  maices  affidavit  that  such  in- 
terest will  be  endangered  unless  security  is 
talcen,  a  petition,  with  the  will  annexed,  snow- 
mg  that  petitioner  is  a  legatee,  and  alleging 
that  her  interest  will  be  endangered  unless 
security  is  taicen,  is  sufficient 

2.  An  answer  of  the  executor,  showing 
cause,  under  Code,  i  2026,  why  no  security 
should  be  required,  alleging  that  the  estate 
wonld  be  exhausted  In  paying  the  debts,  and 
that,  therefore,  petitioner  has  no  interest,  sets 
np  no  defense. 

3.  A  bill  of  exception  assigning  errors  In 
the  admission  and  exclusion  of  evidence  will 
not  be  considered,  when  all  the  evidence  is  not 
in  the  record. 

Appeal  from  probate  court,  Calhoun  coun- 
ty; Emmett  F.  CroolE,  Judge. 

Petition  filed  under  8ectl<»i  2025  of  the 
Code  of  1886  by  Mrs.  Lula  M.  Draper,  who 
is  one  of  the  legatees  under  the  will  of 
Thomas  Allen,  deceased,  praying  that  J.  Bax- 
ter Allen,  who  was  nominated  as  executor  In 
the  wUl  of  the  testator,  be  required  to  give 
bond.  The  probate  court  decided  In  favor  of 
the  petitioner,  and  ordered  the  appellant  to 
give  bond.    The  executor  appeals.    Affirmed. 

Tbe  executor  demurred  to  the  petition  on 

the  grounds  (1)  that  It  failed  to  show  what 

Interest  the  petitioner  had  in  said  estate,  nn-^ 

der  the  will,  or  the  probable  value  thereof; 

v.l380.no.l3— 34 


(2)  that  tbe  interest  of  the  petitioner,  under 
the  will,  is  uncertain  and  indefinite;  and  (3) 
no  facts  are  alleged  in  the  petition  which 
would  authorize  the  court  to  require,  or  de- 
termine the  amount  of,  the  bond.  The  court 
overruled  this  demurrer,  and  the  executor 
thereupon  filed  his  answer.  The  petiticmer 
demurred  to  the  answer  on  the  ground  that 
It  does  not  show  any  reason  or  cause  why 
the  executor  should  not  be  required  to  give 
bond;  (2)  that  the  answer  shows  that  the 
executor  should  be  required  to  give  bond; 
and  (3)  that  it  Is  not  competent.  In  this  form 
of  proceeding,  for  the  executor  to  set  np  that 
the  Interest  of  the  petitioner  will  be  exhaust- 
ed or  consumed  by  the  payment  of  the  debts 
of  the  estate.  These  demurrers  were  over- 
ruled. 

B.  H.  Hanna  and  Wm.  M.  Eames,  for  ap- 
pellant   Knox  &  Bowie,  for  appellee. 

McCLELLAN,  J.  Section  2025  of  the  Code 
provides:  "Any  testator  may,  by  an  express 
provision  in  his  will  to  that  effect,  exempt 
an  executor  from  giving  bond;  and  when 
such  provision  Is  made  such  bond  must  not 
be  required  except  In  the  f(dlowlng  cases:  1. 
When  any  executor,  heir,  legatee,  or  other 
person  Interested  in  the  estate,  makes  affi- 
davit, showing  his  interest,  and  alleging  that 
such  interest  is,  or  will  be,  endangered  for 
want  of  security.  2.  When  in  the  opinion  of 
tbe  Jtidge  of  probate,  the  estate  is  likely  to 
be  wasted  to  the  prejudice  of  any  person  In- 
terested ther^n."  Secti<m  2026  provides:  "In 
the  cases  provided  for  by  the  preceding  sec- 
tion, upon  application  for  the  executor  to  give 
bond,  he  may  show  canse  against  such  appli- 
cation, and  must  have  such  notice  as  the 
judge  may  deem  reasonable;  but  if  he  is  out 
of  the  state,  the  application  may  be  heard 
and  determined  without  notice."  The  affida- 
vit of  Lula  M.  Draper,  presented  in  the  form 
of  a  sworn  petition  to  the  probate  Judge  in 
this  case,  with  the  exhlbittMi  thereto  oS  the 
will  of  her  ancestor,  complies  strictly  with 
the  first  exception  in  section  2026,  supra. 
The  petition  and  the  will,  made  a  part  of  it, 
show  that  Allen  Is  executor  of  the  will  of 
affiant's  father,  E.  D.  Allen,  deceased,  with- 
out bond;  that  affiant  Is  a  legatee  under  that 
will;  and  the  extent,  prima  facie,  of  her  in- 
terest In  the  decedent's  estate,— and  avers 
that  "the  interest  of  petitioner,  as  legatee 
under  said  will,  requires  that  said  J.  Baxter 
Allen  be  required  to  give  good  and  sufficient 
bond  in  the  administration  of  said  estate, 
and  that  said  interest  will  be  endangered  for 
the  want  of  seciuity."  This  sworn  petition 
«i-as  manifestly  sufficient,  under  the  statute, 
and  the  court  committed  no  error  In  ovemil- 
Ing  the  demurrers  to  it 

Allen,  the  executor,  undertook  to  show 
cause  against  the  requisition  of  bond,  as  he 
Is  permitted  to  do  under  section  2026,  supra. 
The  burden  of  this  ^ort  was  upon  him. 
The  legatee^  bj  the  flllng  of  the  affidavit  re- 
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quired  by  the  statute,  entitle^  herself  to  an 
order  requiring  bond  to  be  given,  there  be- 
ing no  controversy  as  to  the  fact  that  she 
was  a  legatee.  Section  2026  Imposes  no  fur- 
ther burden  on  her.  Its  sole  purpose  was  to 
let  In  the  executor  to  show  cause.  If  any  he 
could,  why  the  relief  prayed  In  the  petition, 
and  which  was  grantable,  as  matter '  of 
course,  In  the  absence  of  an  adverse  show- 
ing, should  not  be  granted.  To  this  end  the 
executor  filed  an  answer,  the  leading  theory 
of  which  was  that  petitioner  tiad  no  interest 
In  the  estate,  notwithstanding  she  was  named 
as  a  legatee  of  very  considerable  prop»:ty  in 
the  will,  because,  as  Is  alleged,  the  oitlre  es- 
tate would  be  exhausted  In  the  payment  of 
debts  and  charges  imposed  by  the  wUl,  so 
that  nothing  would  be  left  to  pass  under  the 
bequest  and  devise  to  Mrs.  Draper.  This 
presented  a  wholly  irrelevant  Inquiry.  The 
question  is  not  what  the  affiant  will  ultimate- 
ly realize  under  the  will,  but  solely  whether, 
by  the  terms  of  the  instrument,  she  is  a  leg- 
atee under  it  In  such  case  It  is  no  more 
competent  to  go  Into  an  investigation  as  to 
whether  her  legacy  would  be  exhausted  in 
the  payment  of  debts,  or  In  any  other  man- 
ner authorized  by  the  will,— whether,  in  oth- 
er words,  she  would.  In  any  event,  ultimately 
realize  anything  under  the  wUl,— than  it 
would  be  to  inquire,  on  the  petition  and  affi- 
davit of  a  creditor,  whether  defenses  existed 
which  would  ultimately  defeat  his  claim; 
and  that  this  cannot  be  done  has  been  ex- 
pressly declared  by  this  court  Smith  v.  Phil- 
lips, 54  Ala.  8;  Phillips  v.  Smith,  62  Ala.  575. 
The  answer  farther  proceeds  on  the  Idea 
that  the  property  of  the  estate  is  of  audi 
character  as  that  it  could  not  be  wasted  by 
the  executor.  Whether  this  could  be  true  in 
any  case,  we  are  not  called  upon  to  decide. 
Goncedinjg  that  cause  might  be  shown  at  all 
in  this  'way  against  the  requisition  of  securi- 
ty, it  has  not  been  shown  In  this  Instance.  A 
bill  of  exceptions  Is  found  in  this  transcript. 
Its  purpose  seems  to  be  to  present  for  re- 
view certain  rulings  of  the  probate  court  in 
the  admlsslcm  and  exclusion  of  testimony.  It 
does  not  purport  to  set  oat  all  the  evidence. 
In  such  case,  though  every  averment  of  the 
answer  had  presented  a  material  issue,  and 
though  the  evidence  which  Is  set  oat  In  the 
bill  of  exertions  had  tended  strongly  ,to  sup- 
port such  averments,  we  should  still  have  to 
presume  that  there  was  other  evidence  over- 
turning these  teodoicieB,  and  fuUy  support- 
ing the  contrary  conchifilons  pf  the  trial  court 
Nor  will  the  exceptions  reserved  on  the  ad- 
mission of  testimony  avail  appellant  Xbe 
objections  were  to  questions.  They  were 
overruled.  Btat  It  does  not  appear  tiiat  the 
qiieistions  were  answered,  and  the  exceptions 
reserved  are  to  the  overruling  of  the  objec- 
ti<«i8  to  the  Intenogatories,  and  not  to  the 
admission  of  Illegal  testimony.  For  aught 
that  spears,  even  conceding  that  each  of  the 
questions  called  for  incompetent  evidence,  %t 
may  well-be  that  no  Illegal  testimony  was 


in  fact  adduced  before  ttte  court  MoreoTer, 
if  the  prc^osed  testimony  was  Ulegral,  and 
was  actually  received,  we  eAiould  still  have 
to  assume  that  the  competent  evidence  In- 
troduced justified  the  order  entered  by  the 
probate  Judge.    Afitaned. 


(98  Ala.  72) 
SBLLBES  et  al.  v.  STATE. 
(Supreme  Court  of  Alabama.    June  8,  1893.) 
Intozioatino  Liqcoks — Prosboutioh  roB  Um^w- 

TtH,  8AI.E — EVIDBKCS  OF  PSIOB  DSUVXEIES. 

On  a  trial  of  copartners  for  selling  intox- 
icating liquor,  where  the  prosecution  relied  on 
a  sale  by  defendants'  clerk,  evideirce  of  previ- 
ous deliveries  of  liquor  by  defendants  them- 
selves, which  they  contended  were  orders  which 
they  had  had  filled  for  the  accommodation  of 
their  neighbors,  is  admissible  as  tending  to 
show  a  conspiracy  to   sell  liquor,  and  oonse- 

Saently  an  acquiescence  in   the  act  of  their 
erk. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Joseph  S.  Sellers  and  Robert  Sellers  were 
convicted  of  violating  a  locil  prohibition  law 
by  the  sale  of  liquor  outside  of  the  police 
jurisdiction  of  the  city  of  Montgomery,  and 
they  appeal.     Affirmed. 

The  testimony  for  the  state  tended  to  show 
that  Joseph  a  Sellers  and  Robert  Sellera 
were  carrying  on  a  general  merchandise 
business  a  short  distance  from  the  oorp<»ate 
limits  of  the  city  of  Montgomery,  and  tlutt 
Cornelius  Sellers  was  their  clerk;  that  on 
December  25,  1891,  the  said  Cornelius  sold 
to  one  George  Bonham,  for  Anderson  Flinn, 
50  cents  worth  of  whisky;  that  this  sale 
was  made  "at  the  dwelling  house  of  ieiestA- 
ants."  After  the  state  had  elected  to  pros- 
ecute for  this  sale,  which  was  proved  by  Its 
testimony,  it  Introduced  one  Barnes  as  a  wit- 
ness, who  testified  that  about  a  week  or  10 
days  before  said  25th  December,  he  got 
from  Robert  Sellers,  one  of  the  defendants, 
a  gallon  of  whisky  at  said  dwelling  house, 
which  was  drawn  from  a  barrel,  "bat  that 
Joseph  S.  Sellers,  the  other  defendant  was 
not  presrait  at  the  time,  and  that  he 
[Barnes]  had  a  few  days  previous  to  that 
time  requested  Robert  SeUers  to  purchase  for 
him  In  the  city  of  Montgomery  a  gallon  of 
whisky,  for  use  during  the  Christmas  hol- 
idays, and  a  few  days  after  said  order  he 
got  the  whisky."  Bach  of  the  defendants 
moved  the  court  to  exclude  the  testim<»y 
of  the  witness  Barnes  from  the  jury  on  the 
grounds  (1)  that  the  matters  so  testified  to 
were  In  respect  to  a  dlfCerent  act  and  at  a 
different  time  from  that  for  which  the  state 
had  elected  to  prosecute;  and  (2)  that  said 
matters  so  testified  to  were  iUegJal  and  Irrel- 
evant and  did  not  even  tesai  to  show  the 
guilt  of  defendants,  or  either  of  them,  of  the 
sale  of  the  whisky  on  December  25th.  The 
court  overruled  said  motion  to  racclude,  "and 
permitted  the  said  evidraice  to  go  to  the  Jury, 
to  show  the  scienter  with  which  eadi  prior 
sale  was  made,"  and  to  this  ruling  eadi  of 
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the  defendants  sq>arately  excepted.  The  de- 
fendant Joseph  S.  Sellers  then  moved  the 
conrt  to  exclude  as  to  him  aU  of  the  testi- 
monr  of  the  'witness  Barnes,  so  as  to  limit 
this  f&ct  to  his  codefendant,  on  the  ground 
that  there  was  no  evidoioe  even  tending 
to  connect  him  with  the  commission  of  said 
act  testified  to  by  said  irltness.  The  court 
refused  said  motion,  and  the  said  Joseph  S. 
Sellers  duly  excepted.  The  state  then  Intro- 
duced another  witness,  who  testified  to  sub- 
stantially the  same  thing  as  the  witness 
Barnes  had  done,  and  further  testified  that, 
while  he  ordered  only  one  gallon  of  whis- 
ky, the  said  Robert  Sellers  had  allowed 
him  to  have  a  gallon  at  one  time  and 
a  half  gallon  at  another  time.  The  same 
motions  to  exclude  this  witness'  testimony 
and  the  same  rulings  thereon  were  made, 
and  the  same  exceptions  reserved  as  to  this 
witness  Barnes.  The  defendant  Robert  8A- 
leis,  who  was  Introduced  as  a  witness  in  be- 
half of  the  defendants,  testified  that  he 
knew  nothing  whatever  of  the  sale  of  the 
bottle  ot  whisky  bought  by  witness  Bonham 
for  Fllnn;  that  he  did  not  authorize  it,  or 
have  anyliiing  to  do  with  it;  but  that  he  did, 
a  short  time  before  December  25,  1891,  pur- 
cbaae^  on  orders,  in  the  city  of  Montgomery, 
a  goantity  of  whisky  in  bulk,  and  delivered 
it  at  his  house,  as  testified  to  l^  the  wit- 
nesses for  the  state.  This  witness  further 
testified  that  bis  cod^oidant,  Joseph  8.  Sk- 
iers, knew  nothing  of  said  purchase  or  sale; 
"that  said  Joseph  8.  Sellets  was,  at  the  time 
said  whisky  was  d^vered,  and  at  the  time 
said  bottle  of  whisky  was  S(dd,  at  Ramer, 
about  13  miles  distant,  where  his  family  re- 
sided and  his  wife  was  sick."  The  d^end- 
ant  Jos^h  8.  Sellers  testified  as  a  witness, 
and  denied  all  knowledge  of,  or  participation 
whatever  in,  the  sale  of  any  whisky,  or  the 
delivery  thereof;  and  further  testified  that 
at  the  time  testified  to  by  said  witness  "he 
was  at  his  home  at  Ramer,  about  13  mUes 
distant,  where  his  family,  resided  and  bis 
wife  was  sick."  Upon  this  evidence  the  de- 
fendant Joseph  Sellers  re«inested  the  court 
to  s^ve  the  following  diarge  In  writing:  "If 
the  ivry  believe  the  evidence,  they  wlU'tind 
tiie  defendant  Joseph  Sellers  not  guilty." 
Hie  conn  refused  to  give  said  charge,  and 
tb.9  said  Joseph  Sw  Sellers  duly  excepted 
thereto.  The  defendant  Robert  Sellers  also 
requested  the  general.  afiSirmative  charge  in 
his  bdialf,  and  duly  excepted  to  the  court's 
refusal  to  give  said  charge  as  asked. 

John  Glndrat  Winter,  for  appellants.  Wm. 
L.  >Iartln,  Atty.Oen.,  for  the  State. 

HARALSON,  J.  It  is  well  settted,  as  a 
gesaenl  proposition,  tbat  upon  the  trial  of  one 
ottense,  evidence  of  another  distinct  one, 
though  of  the  same  nature,  cannot  be  ad- 
mitted to  show  the  guilt  of  the  accused.  In- 
gram V.  State,  89  Ala.  247.  But  there  axe 
well-reoognised  exceptions  to  this  rule,  and 


such  evidence  is  receivable  when  necessary 
to  prove  scienter,  to  establish  identity,  or  to 
complete  a  chain  of  drcumstantial  evldoice 
of  guilt,  In  respect  to  llie  act  charged.  In- 
gram's Case,  supra;  Yarborough  v.  State,  41 
Ala.  405;  Mason  v.  State,  42  Ala.  532;  Gas- 
senhelmer  v.  State,  62  Ala.  814;  Curtis  v. 
State,  78  Ala.  12;  McDonald  v.  State,  83 
Ala.  48,  8  South.  Rep.  305;  Stanley  v.  State, 
88  Ala.  154,  7  South.  Rep.  27a  The  evidence 
shows,  without  contradiction,  that  Joseph  S. 
and  his  son  Robert  Sellers,  the  defendante, 
were  partners,  and  carried  on,  in  Montgom- 
ery county,  outside  of  the  city  of  Montgom- 
ery, a  general  merchandise  business,  and  that  - 
Cornelius  Sellers,  another  son  of  Joseph  S., 
was  their  derk  and  salesman.  As  touching 
sales  of  liquors  by  a  partnership,  our  former 
ruling  has  been  tiiat  a  sale  by  one  of  the 
partners,  without  a  license,  in  the  line  of 
their  trade,  would  be  sufficient  to  fix  ttie 
guilt  of  each  partner;  and,  tf  such  a  sale 
was  made  by  the  clerk  or  salesman,  wlHi 
the  authority,  approbation,  or  acquiescence 
of  Ua  employers,  it  would  justify-  a  convic- 
tion of  each  employer  and  clerk.  Segars  v. 
State,  88  Ala.  146,  7  Soutb.  Rep.  46;  Perkins 
V.  State,  92  Ala.  66,  9  South.  Rep.  536. 

Applying  these  principles  to  the  facts  of 
tbls  case,  we  find  that  Ibe  evidence,  taken 
all  together,  had  tendendes— and  it  was  in- 
troduced and  admissible  for  that  purpose— to 
show  a  conspiracy  between  the  defendants 
to  sell  liquor  at  tbeir  dwelling  house,  near 
where  IJiey  kept  their  store  of  general  mer- 
chandise, because,  by  so  doing,  fewer  suspl- 
dons  of  llielr  guilty  conduct  would  likely  be 
arousad,  and  the  opportunities  for  detection 
would  thereby  be  lessened.  The  number  of 
deUveries  of  wUsky  at  their  dwelling,  and 
the  manner  of  its  delivery.  Justified  this 
theory  and  suspldon  of  their  guilt  The 
conrt  confined  tbe  state  to  the  sale  made  by 
the  derk  on  Christmas  day,  having  elected 
that  particular  sale  as  the  one  for  which  it 
would  prosecute.  All  the  other  Instances  of 
alleged  sales  were  admitted  as  tending  to 
show  the  guilty  knowledge  or  acquiescence 
or  approbation  of  the  defendants  of  4his  of- 
fense by  their  derk.  The  drcnmstances 
tending  to  establish  this  theory  of  a  con- 
spiracy to  carry  on  an  lllldt  dl{Q>osition  Of 
liquors  at  their  dwellbig  by  the  defendants, 
and  that  the  particular  act  complained  of 
was  done  by  thdr  knowledge,  consent,  or 
approbation,  may  be  found  in  the  facts  that 
tlie  alleged  sales  were  made  just  before 
Christmas;  that  the  deric  was  conveniaitl:^ 
on  hand  at  the  dwelling  when  the  liquor  was 
required,  and  had  access  to  it.  In  the  absence 
of  his  employers,  which  would  not  have  been 
likely  if  it  had  been  procured,  as  pretended, 
as  a  personal  and  neighborly  act  by  one  of 
the  partners;  that  this  pretense  of  neighbor- 
ly kindness  was  probably  untrue,  since  the 
artide  was  bought,  as  the  evidence  stiowed, 
not  in  quantities  for  which  the  orders  ww* 
said  U)  have  been  given,  and  in  sei>araite 
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paclsages,  to  snlt  those  persons  ordering,  but  j 
in  bulk,  and  kept  in  a  barrel,  and  drawn 
therefrom  when  needed;  that  they  famished 
the  bottle,  as  it  would  seem,  for  that  sold  on 
Christmas  day  to  Bonham  for  Flinn;  that 
the  witness  Barnes  got  his  whisky  from  one 
of  the  defendants  himself,  at  the  same  dwell- 
ing house,  on  an  order  given  several  days  be- 
fore Christmas;  that  a  few  days  before 
Christmas  another  party  got  from  the  same 
defendant,  at  the  same  place,  a  gallon  at  one 
time,  on  the  same  sort  of  an  order,  and  a 
halt  gallon  at  another  time  without  any  or- 
der; and  that  all  these  deliveries  were  made 
at  the  dwelling,  an  nnuaual  dispensary  of 
accommodation  whiaky,  and  not  at  the  store, 
where  it  was  more  convenient  to  accommo- 
date customers,  and  where  the  deliveries 
ought  to  have  been  made  if  no  criminal  in- 
tention were  involved,  and  the  transactiona 
were  honest  and  open.  These  were  circum- 
stances, more  or  lees  strong,  which  had  ten- 
dencies to  show  that  defendants  were  carry- 
ing on  an  Illegal  traffic  In  liquor  at  their 
dwelling  house,  under  the  pretense  of  accom- 
modating their  neighbors  or  frienda  Hav- 
ing such  tendencies  of  proof,  these  prior 
transactions  to  the  main  one  for  which  de- 
fendants were  tried,  with  all  the  attendant 
circumstances,  were  properly  allowed  in  evi- 
dence for  the  consideration  of  the  Jury,  in 
determining  whether  said  sale  was  made  in 
the  line  of  their  business,  with  the  guilty 
connivance  of  the  defendants.  This  inten- 
tion on  their  part  was  to  be  Inferred  or  not 
by  the  Jury  from  the  facts  in  evidence.  The 
court  was  requested  by  the  defendants,  In 
the  general  ctiarge  they  each  asked,  to  draw 
this  Inference  for  the  Jury,  and  to  invade 
their  province;  a  charge,  as  we  have  repeat- 
edly held,  of  doubtful  propriety  in  a  criminal 
caae,  and  should  never  be  given,  unless  the 
evidence  is  conclusive  In  Its  character,  and 
there  is  no  fact  to  be  drawn  as  a  matter  of 
inference  from  the  facts  proved.  Perklaa 
T.  State,  60  Ala.  108;  8  Brick.  Dig.  p.  UO, 
§66. 

We  find  no  error  in  the  rullngB  of  the  court 
below,  and  its  Judgment  and  sentence  are 
Affirmeo. 


(W  Ala.   U9) 

EOBERSON  T.  STATU. 
(Supreme  Conrt  of  Alabama.    June  14,  1893.) 
iKToxiCATixo  Liquors  —  Fboskodtior  fob  Illi- 

OiX  SaU— iNaTRCOTIONS  OK  EVIDBKCB. 

1.  On  a  prosecution  for  the  sale  of  liquor 
in  violation  of  a  local  prohibitloii  law,  there 
was  evidence  that  a  person  walked  into  defend- 
ant's barber  shop  while  defendant  was  standing 
at  the  door,  and  took  a  bottle  therefrom,  mark- 
ed "Plantation  Bitters,"  which  really  contained 
whisl^,  lea^g  money  on  a  chair,  wliich  de- 
fendant afterwards  took.  BM,  that  an  in- 
struction to  find  defendant  not  guilty  if  he  did 
not  tell  the  person  to  get  the  bottle,  or  sell  it 
to  him,  or  see  him  get  it,  was  rightly  refused. 

2.  An  instruction  to  find  defendant  not 
guilty  unless  the  evidence  convinces  the  jury 
beyond  a  reasonable  doubt,  and  "a  moral  cei^ 
tainty,"  that  he  committed  the  alleged  offense, 


is  erroneous,  as  exacting  too  liigii  a  degree  of 
proof  for  a  conviction. 

3.  An  instruction,  based  on  defendant's  evi- 
dence, that  if  the  person  took  the  bottle  with- 
out defendant's  knowledge,  and  left  money,  the 
fact  tliat  when  defendant  discovered  that  the 
bottle  was  taken  he  took  the  money,  and  got 
another  bottle,  would  not  make  him  guiity,  was 
improperly  refused. 

Appeal  from  Shelby  county  conrt;  John 
S.  Leeper,  Judge. 

Ed.  Roberson  was  convicted  of  sailing, 
giving  away,  or  otherwise  disposing  of,  tn- 
tozicating  liquors  in  violation  of  law,  and 
appeals.     Reversed. 

The  testimony  for  the  state  tended  to 
show  that,  some  time  before  the  commenoe- 
ment  of  this  prosecution,  one  Crick  Bald- 
win went  into  the  barber  shop  of  the  de- 
fendant, and  took  a  bottle  from  a  box  in 
the  back  part  of  the  said  shop,  and  placed 
a  half  dollar  in  the  barber  chair;  that  when 
this  was  done  the  defendant  was  standing 
in  the  door  of  the  shop,  with  Ills  back 
towards  said  box,  and  that  he  did  not 
look  around  at  all;  that  when  Baldwin 
passed  out  of  the  door  the  defendant  stated 
to  him,  "Mr.  Baldwin,  I  don't  know  what 
I  will  do  with  you."  There  was  testimony 
for  the  state  tending  to  show  that,  while 
the  bottle  which  was  so  taken  from  the  box 
in  the  defendant's  barber  shop  was  marked 
"Plantation  Bitters,"  it  was  In  fact  whisky. 
The  defendant,  in  his  own  behalf,  testified 
that  he  was  standing  in  the  door  of  his 
shop,  facing  the  street,  with  his  benA  to- 
wards the  room,  when  Mr.  Baldwin  walked 
rapidly  by  him.  Into  the  shop,  and  came  ont 
of  it  again;  that  he  did  not  look  back  to  see 
what  Baldwin  was  doing,  and  did  not  know 
what  he  was  doing;  that  after  Baldwin  had 
gone  he  went  to  his  box,  to  where  he  had 
placed  a  bottle  of  "Plantation  Bitters," 
which  he  had  bought  from  one  Mr.  McLean, 
to  get  a  drink  of  them,  and,  on  finding 
the  bottle  gone,  be  came  to  the  conclusion 
that  Mr.  Baldwin  had  taken  them;  tliat  he 
then  turned  around,  and  found  the  half 
dollar  lying  in  his  barber  chair,  which  he 
took,  and  went  immediately  to  Mr.  Mc- 
Lean's, and  got  another  half  dollar's  worth 
of  bitters;  that  he  "had  never  at  any  time 
sold,  given  away,  or  otherwise  disposed  of, 
any  spirituous,  vinous,  or  malt  liquors  to 
said  Baldwin.  Defendant  requested  the  fol- 
lowing written  charges,  and  duly  and 
separately  excepted  to  the  court's  refusal 
to  give  each  of  them  as  asked:  (1)  "If  the 
Jury  believe  the  evidence,  they  must  find 
the  defendant  not  guilty."  (2)  "The  court 
chargres  the  Jury  that,  no  matter  how  many 
widows  and  orphans  the'  illegal  sale  of 
whislcy  makes,  and  how  hellish  the  traffic 
is,  it  is  the  duty  of  the  Jury  to  find  the 
defendant  not  guilty,  unless  the  evidence 
In  this  case  convinces  the  Jury,  beyond  a 
reasonable  doubt  and  a  moral  certainty,  that 
Bd.  Roberson  sold,  gave  away,  or  otheirwlse 
disposed  of,  Uquor  to  Mr.  Baldwin."  (8)  "If 
the  jury  brieve  from  the  evidence  that  the 
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defendant  bad  In  a  box  In  his  shop  a  bot- 
tle marked  'Plantation  Bltteis,'  which  he  had 
obtained  from  McLean,  and  If  they  further 
believe  from  the  evidence  that  the  bottle 
contained  rye  whisky,  but  that  defendant 
had  no  knowledge  of  its  being  whisky,  and 
bought  it  for  bittern,  and  that  witness 
Baldwin  got  same  bottle,  then  they  must  find 
the  defendant  not  guilty."  (4)  "If  the  Jury 
believe  from  the  evidence  that  the  witness 
Baldwin  went  Into  defendant's  barber  shop, 
and  went  to  a  box,  and  got  a  bottle  marked 
"Plantation  Bitters,'  and  threw  a  half  dol- 
lar in  the  chair,  and  if  the  Jury  further 
believe  that  at  that  time  the  defendant 
was  standing  In  the  door,  facing  the  street, 
and  did  not  see  Baldwin  get  the  bottle, 
then  the  Jury  must  find  the  defendant  not 
guilty."  (5)  "If  the  Jury  believe  from  the 
evidence  that  the  defendant  had  a  bottle 
of  rye  whisky  In  a  box  in  his  shop,  that 
he  had  gotten  for  his  own  use,  and  that  the 
defendant  did  not  tell  Mr.  Baldwin  to  get 
the  bottle  of  whisky,  or  sell  it  to  him,  but 
if  they  further  believe  from  the  evidence 
that  the  witness  Baldwin  went  Into  the 
shop,  and  took  the  bottle  of  whisky,  and 
left  a  half  dollar  in  the  chair,  and  that  at 
that  time  defendant  did  not  see  Baldwin 
get  the  bottle,  then  they  must  find  the  de- 
fendant not  guilty."  (6)  "If  the  Jury  be- 
lieve that  Mr.  Baldwin  went  into  Ed.'B 
shop,  and,  without  the  knowledge  of  Ed., 
took  a  bottle  of  whisky  that  belonged  to  Ed., 
and  left  a  half  a  dollar,  then,  when  Ed. 
discovered  that  the  bottle  had  been  so 
taken,  Ed.  had  a  right  to  take  the  half  a 
dollar,  and  get  him  another  bottle,  and  this 
would  not  make  him  guilty;  and,  if  this  la 
all  the  evidence  shows,  the  jury  should  find 
him  not  guilty." 

Brown,  McMillan  &  Leeper,  for  appellant 
Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

STONB,  0.  X  The  defendant  was  prose- 
cuted "for  selling,  giving  away,  or  otherwise 
di^KJsing  of,  spirituous,  vinous,  or  malt  liq- 
uors, without  a  license,  and  contrary  to  law." 
The  proceeding  is  under  a  local  prohibition 
law,  (act  approved  Feb.  28,  1881;  Seas. 
Acts,  148.)  We  cannot  say  there  was  no 
testimony  tending  to  .show  that  defendant 
sold  a  bottle  of  spirituous  liquor  in  the  town 
of  Columbiana,  Shelly  county,  within  12 
months  before  the  commencemoit  of  the 
present  prosecution.  Its  sufficiency  was  a 
question  for  the  Jury.  The  county  court  did 
iu>t  err  in  refusing  to  give  the  first  charge 
asked  by  defmdant 

There  was  no  error  in  refusing  any  of  the 
charges  2.  3,  4,  and  5,  as  the  same  were  asked 
by  defendant  Charge  No.  2  is  not  only  ar- 
gumentativek  but  it  exacts  too  high  a  grade 
of  proof  as  a  condition  of  conviction.  It 
Bonght  to  have  the  jiuy  instructed  that  they 
must  find  the  defendant  pot  guilty  unless 
the  evidence  ccmvinced  them  "beyond  a  rea- 


sonable doubt,  and  a  moral  certainty,"  of 
his  guilt  To  justify  conviction  of  a  public 
offense,  whether  it  be  crime  or  misdemeanor, 
the  testimony  must  convince  beyond  a  rea- 
sonable  doubt,  but  there  is  no  recognized 
rule  tliat  it  must  be  beyond  a  moral  certain- 
ty. Possibly,  there  is  an  error  in  transcrib- 
ing, but  we  must  deal  with  the  language  as 
we  find  it  A  correction  of  this  clause, 
however,  would  not  put  the  court  in  error 
for  refusing  to  give  it  The  objection  that 
it  is  an  argument  would  still  remain.  Shei>- 
perd  V.  State,  94  Ala.  102,  10  South.  Rep. 
683;  Mitchell  v.  State,  94  Ala.  68,  10  South. 
Rep.  618;  Homsby  v.  State,  94  Ala.  66,  10 
Soath.  Rep.  522;  Chatham  v.  State,  92  Ala. 
47,  0  South.  Rep.  607;  Brassell  v.  State,  01 
Ala.  45,  8  South.  Rep.  679;  Brantley  v.  State, 
91  Ala.  47,  8  South.  Rep.  816;  Kicby  v. 
State,  89  Ala.  71,  8  South.  Rep.  110;  Pellum 
T.  State,  89  Ala.  28,  8  South.  Rep.  83. 

Charge  No.  8  states,  as  one  constituent  of 
its  hypothesis,  that,  though  the  bottle  labeled 
"Plantation  Bitters"  may  have  contained 
whisky,  yet  if  "d^endant  had  no  knowledge 
of  Its  being  whisky,  and  bought  it  for  bit- 
ters," eta  The  defendant  was  examined  as 
a  witness,  and  he  testified  that  he  had  taken 
one  drink  out  of  the  bottle  not  long  before  the 
alleged  sale  of  it  He  did  not  testify  to  a 
want  of  knowledge  that  it  was  whisky,  nor 
was  there  any  testimony  tending  to  prove 
sudi  want  of  knowledge.  Tlie  court  does 
not  err  In  refusing  a  charge.  If  any  part  of 
its  hypothesis  of  facts  has  no  testimony  in 
its  support  PoUak  v  Davidson,  87  Ala  .551, 
6  South.  Rep.  812;  Kidd  v.  State,  83  Ala.  58, 
3  South.  Rep.  442. 

Charge  No.  4  dalnis  defendant's  acquittal 
if  he  "did  not  see  Baldwin  get  the  bottle" 
out  of  a  box  in  defendant's  shop,  although 
Baldwin,  wh«i  he  went  in,  and  obtained  the 
bottle,  "threw  a  half  dollar  In  the  cbalr." 
Not  seeing  Baldwin  get  the  bottle  was  by 
no  means  conclusive  that  he  did  not  sell— 
intentionally  sdl— to  him  the  bottle,  with  its 
contents.    This  charge  was  rightly  reused. 

Charge  6.  Tlils  diaige  claims  an  acquittal 
on  the  postulates  that  defendant  neither  told 
Baldwin  to  get  the  bottle,  nor  saw  him  get 
it  Neither  of  these  was  absolutely  essen- 
tial to  the  making  of  a  valid  contract  of 
salok  Ccmduct  is  frequoitly  as  expressive  of 
the  intention  of  parties  as  spoken  words 
cotild  be.  It  was  for  the  jury  to  determine, 
under  all  the  evidence,  whether  the  inten- 
tion of  the  parties  was  a  parting  with  the 
ownership  by  Roberson,  and  a  purcliase  and 
payment  by  Baldwin.  If  this  was  the  in- 
tention, though  only  evidenced  by  their  con- 
duct and  not  in  words,  and  if  the  evidence 
satined  the  jury  beyond  a  reasonable  doubt 
that  such  was  the  Intended  transaction  be- 
tween them,  then  that  constituent  element  of 
the  offense  was  made  out  The  trial  court 
did  not  err  in  refusing  this  charge. 

Defendant  testified  in  his  own  behalf,  and 
gave  his  version  <rf  the  transaction.    Charge 
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No.  6  makes  the  substance  of  that  Terslon 
its  hypothesis,  and  asks  the  court  to  instruct 
the  Jury,  "If  this  Is  all  the  evidence  shows, 
the  jury  should  find  him  [defendant]  not 
srullty."  It  Is  manifest.  If  what  that  charge 
hypothesizes  constitutes  all  the  defendant  in- 
tentionally did,  he  was  not  guilty.  It  would 
be  for  the  Jury  to  determine,  under  all  the 
evidence  and  circumstances,  whether  that 
was  all  he  intentionally  did,— in  other  words, 
whether,  without  his  knowledge,  either  ex- 
pressed or  implied,  Baldwin  took  the  bottle, 
and  left  a  half  dollar  in  its  stead.  If  this 
was  the  case— the  entire  case— there  was 
no  intentional  sale,  and  no  ylolatlon  of  the 
law.  TMs  charge  ought  to  have  been  given. 
Reversed  and  remanded;  the  defendant  to 
remain  in  custody  until  discharged  by  doe 
coune  of  law. 
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liOUISVILOl  &  N.  R.  CO.  V.  BARKHOUSB. 
(Supreme  Court  of  Alabama.  Jane  16,  1893.) 
Cabbubs  —  Dkuvsrt  o»  Pbopbbtt  to  Wbono 

Person— Rehsdy — Biu.  or  IiAdidq— Ta^KBrBR 

without  Indokseubnt. 

1.  Possession  of  a  bill  of  lading  by  one  other 
than  the  consignee  without  indorsement  does 
not  justify  the  delivery  of  the  consignment  to 
such  person. 

2.  A  custom  on  the  part  of  a  carrier  or  of 
carriers  generally  at  a  particniar  place  to  de- 
liver goods  to  one  other  than  the  consignee, 
who  merely  holds  the  bill  of  lading  without  any 
indorsement,  does  not  justify  such  delivery. 

3.  Trover  is  the  proper  remedy  in  case  of 
deliveiy  of  pn^erty  by  a  common  carrier 
through  mistake  to  a  person  not  entitled  there- 
to. 

Appeal  from  <dty  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Trover  by  M.  W.  Barkhouse  against  the 
LoulsvUle  &  Nashville  Railroad  Oompany  and 
Chandler  Bros.  From  a  judgment  for  plain- 
tiff against  the  Lionisvllle  &  Nashville  Rail- 
road, the  latter  appeals.     Affirmed. 

The  evidence  was  nncontroverted  that  the 
plaintiff  delivered  to  the  I/misvllle  &  Nash- 
ville Railroad  Company,  at  Louisville,  certain 
articles  which  had  been  consigned  by  bill  of 
lading  to  Chandler  Bros.  Among  the  articles 
so  shipped  was  a  bimdle  of  iron  piping. 
After  the  arrival  of  these  articles  in  Mont- 
gomery, Chandler  Bros.  Indorsed  on  the  bill 
of  lading  the  following  order,  addressed  to 
the  agent:  "Please  deliver  to  Mr.  Posey  all 
the  goods  on  this  bill  of  lading  except  the 
Iron  pipe."  On  the  delivery  and  surraider 
of  thiiEi  bill  of  lading  thus  Indorsed  the  bundle 
of  iron  piping  was  delivered,  together  with 
the  other  goods,  to  Posey.  The  other  ar- 
ticlee,  for  the  wrongful  conversion  of  which 
this  suit  was  brought,  were  delivered  to  said 
Posey  by  the  railroad  oompany  upon  the  de- 
livery to  said  company  of  the  bill  of  lading 
therefor,  which  bill  of  lading  had  no  indorse- 
ment thereon,  and  whidi  recited  that  Chand- 
ler Bros,  wero  the  consignees.  The  conrt,  at 
Uta  request  of  the  plaintiff,  gave  the  follow- 
ing Charse:   "If  the  jury  believe  the  evi- 


dence, they  must  find  for  tbe  plaintiff  as 
against  1h.e  railroad  company."  To  tbe  giv- 
ing of  this  charge  the  defendant  duly  ex- 
cepted. At  the  request  of  Chandler  Bros., 
the  court  gave  the  general  affirmative  charge 
in  thdr  behalf. 

Chas.  P.  Jones,  for  appellant  Lester  C. 
Smith,  for  appellee. 

McCLBLLAN,  J.  A  bill  of  lading  does  not 
pass  by  delivery,  and  the  possession  of  it 
by  one  other  than  the  consignee  without  In- 
dorsement will  not  authorize  or  JuaOty  the 
carrier  in  dellvertng  the  consignment  to  sadi 
person.  Hutch.  Carr.  §  S44;  2.Amer.  &  £ng. 
Enc.  Law,  pp.  230,  231.  The  obligation  to  de- 
liver only  to  the  party  having  title  to  the 
bill  of  lading  is  Imposed  by  law  on  the  car- 
rier, and  is  absolute.  Any  custom  of  a  par- 
ticular carrier  or  of  carriers  generally  at  a 
particular  place  to  make  deUverles  to  per- 
sons merely  in  possession  of  the  bill  of  lad- 
ing Is  a  bad  custom,  and  cannot  be  adduced 
tn  evidence  to  exempt  such  carrier  or  car- 
riers from-  liaUlity  for  deliveries  to  wrong 
persons.  Trover  is  the  proper' action  where 
tliere  has  been  a  delivery  of  property  by  a 
common  carrier  to  a  person  not  entitled  to 
it  by  mistake.  Such  wrongful  delivery  is  a 
conversion.  BuUard  v.  Young,  3  Stew.  (Ala.) 
46;  Railroad  Co.  v.  Kidd,  35  Ala.  209.  The 
evidence  in  this  case  iswithoot  conflict  to  the 
effect  that  the  defendant  company,  having  In 
its  possession  as  a  common  carrier  goods 
consigned  to  (jhandler  Bros.,  delivered  them 
to  one  Posey,  who  happened  to  have  tbe  Mil 
of  lading  thexefor  in  bis  possession,  without 
indorsement  by  the  consignees,  and  that  the 
defendant,  upon  demand  made,  failed  and 
refused  to  deliver  said  goods  or  to  pay  tlie 
value  of  the  same  to  the  plaintiff,  to  whom 
they  belonged.  This  evidence,  If  believed  by 
the  jury,  entitled  the  plaintiff  to  a  verdict, 
and  the  court  properly  gave  the  affirmative 
charge  with  hypothesis  In  his  favor,  and  its 
judgment  is  affirmed. 


(N  AIa.«) 
OARPHNTBR  v,  STATE. 
(Supreme  Court  of  Alabama.    Jane  14,  1883.) 
Cbivinai.  Law — Issthdctiosb — Dborbe  o»  Pboov 

— WlTITBSB— CrOBS-EXAIUKXTION  TO  TSST  CkBD- 
IBILITT. 

1.  On  a  prosecution  for  a  criminal  offense, 
a  witness  for  the  state,  after  testifying  that  be 
is  not  hostile  to  defendant,  cannot  be  asked,  in 
order  to  contradict  him,  whether  he  did  not 
once,  when  required  to  reduce  the  force  work- 
ing under  him,  discharge  defendant  in  prefer- 
ence to  a  colored  man  also  in  his  employ. 

2.  A  diarge  that  "if,  according  to  the  the- 
ory of  the  state,  from  the  evidence,  the  defend- 
ant wonld  be  guilty,  bat  according  to  the  theory 
of  the  defendant,  from  the  evidence,  the  de- 
fendant would  be  not  guilty,  and  the  jury  are 
unable  to  say  which  theory  is  true,  the  jury 
ought  to  acquit  the  defendant,"  was  rightly  re- 
fused, as  requiring  too  high  a  degree  of  proof 
for  conviction. 

S.  A  charge  that.  If  the  jury  believe  from 
the  whole  evidence  that  "it  is  barely  probable 
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tbe  drfendant  is  not  gtA\ty,  the  Jury  ought  to 
find  him  not  gniltr,"  ia  erroneona  and  mblead- 
iag. 

Appeal  tram  <drcult  court,  Ba^win  conn- 
ty;  James  T.  Jones,  Judge. 

Marcy  Carpenter  was  conTlcted  of  for- 
gery, and  appeiils.     Affirmed. 

The  teidency  of  the  state's  eyldence  was 
to  connect  the  defendant  with  the  forgery 
alleged  to  have  been  committed.  There 
were  but  three  exceptions  reserved  to  the 
mllngs  of  the  conrt  The  first  was  to  the 
mllng  of  the  court  uimn  the  evidence,  which 
ia  soffldently  stated  In  the  opinion.  The 
other  two  exceptions  were  separately  re- 
served to  the  rulings  of  the  court  to  the  giv- 
ing of  ea<^  of  the  following  charges,  which 
were  requested  hy  the  defendant:  (5)  "If, 
according  to  the  theory  of  the  state,  from 
the  evidence,  the  defendant  would  be  guilty, 
but  according  to  the  theory  of  the  defend- 
ant, from  the  evldoice,  the  defendant  would 
be  not  guilty,  and  the  Jury  are  unable  to 
say  which  theory  Is  true,  the  Jury  ought 
to  acquit  the  defendant"  (8)  "If  the  Jury 
b^eve  from  the  evidence  In  the  case— the 
whole  evidence— that  It  Is  barely  probable 
the  defendant  is  not  guilty,  the  Jury  ought 
to  find  him  not  guilty." 

John  R.  &  Chas.  W.  Tompkins,  for  ap- 
pellant. Wm.  L.  Martin,  Atty.  Oen.,  for 
the  State. 

HARALSON,  J.  The  state  Introduced  and 
examined  as  a  witness  O.  W.  F.  Price,  the 
party  whose  name  was  alleged  to  have  been 
forged  to  the  written  certificate  of  the  kill- 
ing of  the  cow,  and  of  the  def«idant's  claim 
for  damages  ther^or,  on  which  he  was 
paid  $20  by  the  railroad  company.  In  his 
crosB-examinatlon  by  the  defendant  the  wit- 
ness stated  that  he  was  not  hostile  to  the 
defendant,  and,  in  order  to  contradict  that 
statement,  as  it  would  seem,  he  was  asked 
hy  the  defendant's  coimsd:  "Didn't  yon,  at 
one  time,  when  you  vresee  required  to  redncn 
the  force  of  hands  working  under  you,  dis- 
charge him  in  preference  to  a  colored  man, 
then  also  in  your  employ?"  The  court  sus- 
tained an  objection  to  the  question,  inter- 
posed by  the  solicitor,  and  the  defendant  ex- 
cepted. There  was  no  error  here.  If  the 
question  had  been  answered  in  the  affirma- 
tive^ It  would  not  have  shown,  without 
more,  any  hostile  feeling  on  the  part  of  the 
witness  towards  defendant.  The  question 
assnmes  that  he  was  i«quired  to  discharge 
some  of  the  hands  worldng  under  him,  in 
ord«r  to  reduce  the  force,  and  bad  fedlng 
or  prejudice  against  the  defendant  could  not 
be  implied,  in  the  discharge  of  that  duty, 
more  than  against  any  other  employe,  who 
wa«  not  retained.  Many  considerations, 
such  as  sldll,  age,  physical  conditions,  differ- 
ences In  wages  to  be  paid,  industry  and 
faithfulness  to  duty,  would  control  in  sndi 
a  sdection,  without  implying,  necessarily, 
any  prctjudlqe  against  those  discharged.    If 


the  question  had  been  allowed.  Its  answer 
would  probably  have  opened  an  inqpilry  into 
such  considerations  as  we  have  named, 
which  would  have  been  apart  from  the  Is- 
sue in  the  cause.  An  attempt  to  discredit  a 
witness,  by  questions  propounded  to  him  on 
cross-examination,  calling  for  Independoit 
facts.  Intended  to  show  hostility  on  his  part, 
towards  the  defendant,  is  not  allowable,  un- 
less the  facts  sought  to  be  proved  of  them- 
selves imply  a  bad  or  revengeful  feeling. 
Moore  v.  State,  68  Ala.  360;  Morgan  v. 
State,  88  Ala.  223,  6  South.  Rep.  761. 

Charge  No.  6,  requested  by  defendant,  and 
refused,  was  misleading,  and  invasive  of  the 
province  of  the  Jury.  It  was  not  for  the 
court  to  tdl  them  whldi  of  the  two  sup- 
posed theories  they  should  adopt;  nor  was 
It  necessary,  in  order  to  render  a  verdict, 
for  them  to  be  able  to  say  which  pf  the 
two  was  true,  as  the  charge  required  them 
to  do.  The  measure  of  their  satisfaction 
for  such  purpose  is  required  to  be  no  more 
than  that  they  must  beUeve  the  defendant  to 
be  guilty  beyond  reasonable  doubt  The  re- 
quirement of  them,  as  contained  In  the 
charge,  was  too  high.  Fonvllle  v.  State,  01 
Ala.  44,  8  South.  Rep.  688;  Gibson  v.  State, 
91  Ala.  64,  9  South.  Rep.  171. 

The  conrt  very  properly  refused  to  give 
the  eighth  charge  requested  by  defendant 
The  question.  In  a  case  of  the  kind,  is  not 
whether,  on  all  the  evidence,  if  "It  is  bar^ 
probable  the  defendant  is  not  guilty,"  or 
(what  is  the  same  thing)  It  is  barely  prob- 
able the  defendant  1b  innocent  he  should 
not  be  found  guilty.  For  all  that  the  Jury 
may  bdleve,  beyond  all  reasonable  doubt 
the  defendant  to  be  guilty.  The  diarge 
asked  more  than  If,  from  all  the  evldoice, 
there  is  a  probability  of  the  defendant's  in- 
nocence, he  iB  entitied  to  an  acquittal,  (Win- 
slow  V.  State,  76  Ala.  48,)  and  was  calcu- 
lated to  confuse  and  mlUlead.  Charges 
should  be  "clear,  explicit  and  of  an  easy 
Interpretation."  Hughes  v.  Anderson,  68 
Ala.  280;  Peterson  v.  State,  74  Ala.  37. 
There  is  no  error  in  the  record,  and  the 
Judgment  and  sentence  of  the  circuit  court 
are  affirmed. 


SALTBR  V.  STATU 


(W  Ala.  207) 


(Supreme  Court  of  Alabama.   Jane  20^  1893.) 

DiBTUKBINO   FUBLIO  WOBSHIF. 

On  a  trial  for  disturbing  public  worship, 
under  2  Code,  {  4033,  evidence  of  any  act 
which  is  willfully  done,  and  which  by  its  na- 
ture distnrbs  the  worship,  is  sufficient  for  con- 
viction, though  there  may  liave  bewi  no  intent 
to  disturb  the  assemblage. 

Appeal  from  drcnlt  court  Crenshaw  coun- 
ty; John  R.  Tyson,  Judge. 

Mose  Salter  was  indicted^  tried,  and  con- 
victed for  disturbing  an  assemblage  of  peo- 
ple at  their  religious  worship,  and  appeals 
Affirmed. 
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The  testimony  for  the  state  tended  to  prove 
that  at  the  cbarch,  aJx>at  the  time  the  con- 
gregation was  breaking  up,  the  defendant 
got  into  a  quarrel  with  his  half-brother,  cre- 
ating quite  a  disturbance.  The  defendant's 
testimony  was  in  conflict  with  the  state's 
evidence.  The  defendant  requested  the  court 
to  give  the  following  written  charges  to  the 
Jury,  and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  (1) 
"The  court  charges  tbe  Jury  that  they  muBt 
believe  to  a  moral  certainty,  and  beyond 
a  reasonable  doubt,  that  this  defendant  will- 
fully interrupted  or  disturbed  a  congregation 
of  people  met  together  for  religious  worship; 
and  they  must  also  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  such 
disturbance  was  caused  by  noise,  profane 
discourse,  rude  or  indecent  behavior  at  or 
near  the  church  or  place  of  worship,  inten- 
tionally performed  by  the  defendant,  before 
they  can  find  him  guilty;  and  if  the  Jury 
believe  from  all  the  evldoiee  that  such  act 
or  acts  were  performed  heedlessly  or  reck- 
lessly,—that  is,  carelessly,  or  without  thtak- 
ing  of  the  probable  consequences  of  sa<di 
act  or  acts,— then  the  Jury  should  find  the 
defendant  not  guilty."  (2)  "The  court  charges 
the  Jury  that  the  intent  is  the  very  essence 
of  this  offense,  and  for  the  disturbance  to  be 
wiUfnl  it  must  be  something  more  than  mis- 
chievous; It  must  be  In  Its  character  vicious 
and  Immoral  before  they  can  find  the  de- 
fendant guilty."  (3)  "The  court  charges  the 
Jury  that  before  they  can  find  the  defendant 
guilty  they  must  believe  to  a  moral  certain- 
ty and  beyond  a  reasonable  doubt  that  there 
was  not  only  an  actual  interruption  or  dis- 
turbance of  an  assemblage  of  people  met  for 
religious  worship  by  noise,  profane  discourse, 
rude  or  indecent  behavior  at  or  near  the 
place  of  worship,  but  such  Interrogptioh  or 
disturbance  must  be  willfully  made  by  the 
defendant,  and  that  such  acts  did  disturb 
the  congregation  met  for  religious  worship." 

Wm.  li.  Martin,  Atty.  Oen.,  for  the  State. 

McOLBLIiAN,  J.  Each  of  tbe  several 
charges  refused  to  the  defendant  is  based  on 
the  theory  that  an  essential  element  in  the 
offense  of  diatorblng  religious  worship  de- 
nounced by  section  4033  is  a  puriiose  and 
specific  Intent  on  the  part  of  the  party 
charged  to  disturb  tbe  assemblage  of  people 
met  for  relig^lous  worship.  This  idea  found 
some  8upi>ort  in  the  case  of  Harrison  r. 
State,  37  Ala.  154,  but  that  case  has  been 
limited  and  explained  by  later  adjudications, 
which  have  thoroughly  established  the  doc- 
trine that  a  purpose  and  intent  to  disturb 
Is  not  a  necessary  factor  In  the  crime,  but, 
to  the  contrary,  that  any  act  which  is  within 
the  terms  of  the  statute,  the  natural  conse- 
quences of  which  are  to  disturb,  and  whidi 
is  willfully  done,  and  which  in  fact  does  dis- 
turb an  assemblage  of  people  met  for  reli- 
gious worship,  comes  under  the  denunciation 


of  the  law,  though  the  actor  may  have  had 
no  intent  to  disturb  the  assemblage.  Gould- 
Ing  V.  State,  82  Ala.  48,  2  South.  Rep.  478; 
Johnson  v.  State,  92  Ala.  82,  9  South.  Uep. 
539;  Lancaster  v.  State,  53  Ala.  398.  The 
charges  were  properly  refused,  and,  no  other 
question  being  preswited  by  this  record,  the 
Judgment  of  the  drcnit  court  must  be  af- 
firmed. 


(SS  Ala.  164) 
GIIiMORE]  V.  STATB. 

(Supreme  Court  of  Alabama.    June  22,  1893.) 

BCBGLABT— lUnCTMENT— ClRCCMSTANTUI.  Evi- 
DBNOE — InSTKUCTIONB. 

1.  Where  an  indictment  for  burglary  un- 
necessarily alleges  that  there  were  goods  of 
value  in  the  house,  the  allegation  must  be 
proven. 

2.  Evidence  of  a  conversation  between  the 
accused  and  the  person  living  in  the  house  be- 
fore the  burglary,  tending  to  show  a  belief 
that  there  was  money  in  the  house,  is  admissi- 
ble. 

3.  Evidence  as  to  the  measurement  of 
tracks  in  the  accused's  yard,  and  in  that  of  the 
house  where  the  burglary  occurred,  are  admissi- 
ble. 

4.  "Where  the  evidence  of  guilt  is  circum- 
stantial, it  is  proper  to  charge  that  the  inno- 
cence of  accused  must  be  presumed  until  his 
guilt  is  established  by  cogent  evidence,  beyond 
a  reasonable  doubt. 

5.  An  instruction  that,  before  the  jury  can 
convict,  the  hypothesis  or  his  guilt  should  be 
consistent  with  all  the  circumstances,  was  prop- 
er. 

6.  An  Instruction  that,  to  justify  convic- 
tion, the  evidence  should  be  such  as  to  exclude 
a  rational  probability  of  innocence,  is  mislead- 
ing. 

7.  Where  the  facts,  no  matter  how  strong, 
can  be  reconciled  with  the  theory  that  another 
may  have  committed  the  crime,  the  accused 
should  be  acquitted. 

Appeal  from  ttlicult  court,  Pike  coimly; 
J.  B.  T^son,  Judge. 

Iium  Gllmore  was  convicted  of  barsjaiy, 
and  appeals.   Reversed. 

The  testimony  for  the  state  tended  to 
prove  that  the  defendant,  Gllmore,  liad 
broken  Into  a  house  of  one  James  K. 
Moore;  that  Mrs.  Moore,  who  was  awake, 
discovered  the  defoidant  In  the  room, 
screamed,  and  the  defendant  ran  ott.  The 
testimony  for  the  state  further  tended  to 
show  that  it  rained  on  the  night  before  the 
burglary  was  committed,  and  that  tracks 
which  corresponded  to  tracks  made  by  tlie 
defendant  on  the  day  after  the  bursary  were 
found  leading  to  and  from  the  bouse,  in 
the  direction  of,  and  wltliln  a  very  short 
distance  from,  the  defendant's  house.  The 
rulings  on  Uie  evidence  are  sufficiently 
shown  In  the  opinion.  The  defendant  re- 
quested the  court  to  give  the  following 
written  cbarges,  and  separately  excited 
to  the  court's  refusal  to  give  e.ich  of  them, 
as  asked:  (1)  "The  jury  In  this  case  have 
nothing  to  do  with  rlie  existence  of  Jesus 
Christ,  nor  the  manner  In  which  His  exist- 
ence could  be  proved,  but  they  must  try  the 
case  on  the  facts  of  case."   (2)  "There  is 
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no  evidence  in  this  case  of  the  existence  of 
Jesus  Christ;  the  Jury  are  not  trying  any 
such  issue;  and  the  pert  allusions  of  the 
attorney  attempting  to  prosecute  the  case 
are  not  evidence,  and  caimot  have  the 
slightest  weight,  In  the  case."  (3)  "The  evi- 
dence against  the  defendant  in  this  .case  Is 
partly  drcomstantial,  and  his  innocence 
should  be  presumed  by  the  Jury  until  lids 
guilt  Is  established  by  evidence,  in  aU  the 
material  aspects  of  the  case,  beyond  a  rea- 
sonable doubt,  and  to  a  moral  certainty." 
(6)  "The  evidence  against  the  defendant  in 
this  case  is  partly  circumstantial,  and  his 
Innocence  must  be  presumed  by  the  Jniy 
until  the  case  is  proved  againet  him,  In  all 
its  material  circumstances,  beyond  a  reason- 
able doubt.  That  to  find  him  guilty,  as 
charged,  the  evidence  must  be  strong  and 
cogent;  and  unless  it  is  so  strong  and  co- 
gent as  to  show  the  defendant's  guilt  to  a 
moral  certainty,  they  must  find  the  defend- 
ant not  guilty."  (8)  "Tbe  court  further 
charges  the  jtiry,  as  to  footprints,  that 
where  no  peculiar  marks  are  observed,  but 
the  correspondence  thus  proved  is  merely 
in  point  of  superficial  shape,  outline,  and 
dimen.<3lons,  and  those  of  the  ordinary  char- 
acter, it  may  serve  to  confirm  a  conclusion 
established  by  Independent  evidence,  but 
cannot  be,  in  Itself,  safely  relied  on,  on  ac- 
count of  the  gfflieral  resemblance  known  to 
exist  among  the  feet  and  shoes  of  persons 
of  the  same  age  and  sex."  (10)  "The  court 
fnrOier  charges  the  jury  that  before  they 
should  convict  the  defendant  the  hypothesis 
of  his  guilt  should  flow  naturally  from  the 
facts  proved,  and  be  consistent  with  them 
all."  (12)  "The  court  further  cliarges  tlie 
Jury  that  in  criminal  prosecutions  the  evi- 
dence should  be  such  as  to  exclude  a  ration- 
al probability  of  innocence,  to  Justify  con- 
viction." (13)  "The  humane  provision  of 
the  law  Is  that  upon  the  evidence  there 
should  not  be  a  conviction,  unless,  to  a 
moral  certainty,  it  excludes  every  other 
reasonable  hypothesis  than  that  of  the  guilt 
of  the  accused.  No  matter  bow  strong  may 
be  the  facts,  if  they  can  be  reconciled  with 
the  theory  that  some  other  person  may  have 
done  the  act.  then  the  guilt  of  the  accused 
is  not  shown  by  that  full  measure  of  proof 
the  law  requires."  (14)  "Tho  only  Just 
foundation  for  a  verdict  of  guilty  In  this 
case  is  that  the  entire  Jury  shall  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  and  to  a  moral  certainty,  that  the 
defendant  is  guilty  as  charged  In  this  In- 
dictment, to  the  exclusion  of  every  proba- 
bility of  his  innocence,  and  every  reasonable 
doubt  of  his  guilt;  and  if  the  prosecutor  has 
failed  to  furnish  the  aforesaid  measure  of 
proof,  and  to  impress  the  minds  of  the  Jury 
with  inich  belief  of  the  defendant's  guilt, 
the  Jury  should  find  him  not  guilty."  (IB) 
"The  Jury  are  Instructed  that  the  evldoice 
In  this  case  is  not  suiScIent  for  the  Jury  to 
find  that  the  defendant  entered  this  house; 


with  the  intent  to  commit  a  rape."  (IS) 
"If  the  Jury  believe  the  evidence,  they  will 
find  the  defendant  not  guUty."  (17)  "The 
court  further  charges  the  Jury  that,  under 
the  evidence  in  this  case,  they  shoiild  not 
find  that  the  defendant  entered  that  house 
with  the  intent  to  commit  a  rape."  (20) 
"The  court  further  charges  the  Jury  that 
there  is  no  evidence  before  the  Jury  tliat 
there  were  any  goods  or  clothing— things  of 
value— kept  for  use,  sale,  or  deposit  in  said 
house,  and  unless  they  are  satif^ed  from 
the  evidence,  beyond  a  reasonable  doubt, 
and  to  a  reasonable  certainty,  that  the  de- 
fendant entered  said  house  with  the  int^xt 
to  commit  a  rape,  they  tOiould  find  the  de- 
fendant not  guilty." 

R.  Ix  Williams,  for  ^pellant  Wm.  L. 
Martin,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  The  indictment,  whidi  is  for 
burglaiy  of  a  dwelling  house,  contains  the  un- 
necessary averment  that  goods  or  clothing— 
things  of  value — were  kept  in  the  house  for 
use,  sale,  or  deposit  This  averment  is  clear- 
ly one  descriptive  of  the  house,  and,  though 
imneceesary  to  be  alleged,  yet,  being  alleged, 
it  became  necessary  for  the  state  to  prove  It 
There  could  be  no  conviction  without  audi 
proof.  Our  adjudications  are  all  one  way  on 
this  point  Lindsay  v.  State,  19  Ala.  560; 
Smith  V.  Causey,  28  Ala.  655;  Johnson  v. 
State,  36  Ala.  363;  and  later  cases  to  same 
effect  Under  the  evidence,  the  Jury  might 
have  found  that  there  was  a  bed  and 
bureau  In  the  house,  kept  for  use,  but  there 
is  no  proof  that  they  were  of  value.  There 
being  a  total  failure  of  proof  of  this  aver- 
ment, the  defendant  was  oititled  to  the  gen- 
eral affirmative  charge  which  he  requested. 
The  conversation  had  by  defendant  with 
Mrs.  Moore  about  a  monOi  before  the  al- 
leged burglary,  In  refer^ice  to  borrovring 
money,  tended  to  show  that  defendant  knew 
or  believed  there  was  money  In  the  house, 
and  therefore  tended  to  show  motive  for  the 
alleged  burglary.  It  was  properly  admitted 
In  evidence. 

The  statement  of  flie  witness  Everett  that 
he  saw  the  defendant's  track,  when  made  by 
him  in  Moore's  yard,  on  the  morning  after 
the  alleged  burglary,  and  meastu-ed  It,  and 
also  measured  the  length  and  breadth  of  the 
tracks  made  the  night  before  in  the  yard, 
and  that  they  measured  the  same,  was  the 
statement  of  a  collective  fact,  under  our  rul- 
ings, and  admissible. 

The  Inadmissibility  of  the  fact  proposed  by 
defendant  to  be  proved  by  the  witnesses  Joe 
and  Laura  Baxton,  ttiat  one  Allen  Cooper 
had  confessed  to  the  commission  of  this 
crime,  is  so  palpable  as  not  to  require  diacus- 
slon. 

We  do  not  care  to  comment  on  charges  1 
and  2,  requested  by  defendant  Thdr  sub- 
ject-matter was  not  Involved  in,  and  had 
nothing  to  do  with.  Hie  cause.    The  court 
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was  under  no  doty  to  instruct  tbe  jury  <m 
any  sucb  subject 

It  Is  a  well-settled  proposition  that  tbe  In- 
nocence of  the  accused  Is  presumed  until 
his  guUt  Is  established  by  evidence,  In  all  the 
material  aspects  of  the  case,  beyond  a  rea- 
sonable doubt,  and  to  a  moral  certainty;  and 
it  may  also  be  stated  that  the  evidence  of 
guilt  must  be  "strong  and  cogent,"  and  that 
unlees  it  is  so  strong  and  cogent  as  to  show 
tiie  defmdant's  guilt,  to  a  moral  certainty, 
he  should,  be  acquitted.  These  are  the  prop- 
osititexis  of  charges  3  and  6,  requested  by  de- 
foidant,  and  they  should  have  been  given. 
Salm  V.  State,  89  Ala.  S6,  8  South.  Bep.  66. 
The  rec(Mxl  shows  that  the  evidence  against 
the  accused  was  partly  circumstantial,  and 
these  cbargea  were  not  impaired  by  the  as- 
sertion therein  of  thait  fact 

The  eighUi  charge  requested  by  defendant 
was  purely  an  argument  and  was  properly 
refused. 

The  hypothesis  of  guUt  in  order  to  Justify 
conviction,  should  flow  naturally  from,  and 
be  consistent  with,  all  the  facts  proved  in 
the  cause;  and  charge  10,  so  declaring,  ought 
to  have  been  given.  The  distinction  must  be 
k^t  In  mind,  however,  betwe^i  facts  proved, 
and  matters  given  in  evidence.  There  may 
be  many  matters  testified  to  in  a  cause  which 
are  not  facts  proved.  The  latter  are  those 
which  tile  Jury  find  are  established  as  facts 
upon  a  consideiation  and  comparison  of  all 
the  evidence.  These  are  what  the  charge 
in  question  refers  to  as  "facts  proved." 

Ohajrge  12  is  inapt  A  probability  of  the 
existence  of  a  thing  or  condition  means  that 
there  is  more  evidence  in  favor  of  such  ex- 
istence than  against  it  The  term  implies 
conidderation  of  probative  facts.  In  criminal 
accusationB  and  trials,  there  are,  to  start 
with,  no  "probabilities"  of  innocence.  There 
Is  a  presumption  of  innocence,  which  is  con- 
clusive until  It  Is  overthrown  by  evidence. 
It  is  true  that  after  evidence  of  guilt  has 
been  Introduced,  a  probablllTy  of  innocence, 
or  an  overbalancing  w^ht  of  evldoice  in 
favor  of  Innocence,  which  is  the  same  thing, 
may  arise  by  the  Introduction  by  defendant 
of  countervailing  proof;  and  before  there 
should  be  a  conviction  this  probability  m: 
weight  of  evidence  should  be  removed  by 
further  evidence  of  guUt,  sufficient  with  all 
the  evidoioe  In  the  case,  to  satisfy  tiie  minds 
of  the  Juty  of  such  guUt,  beyond  a  reason- 
able doubt;  and  it  would  not  be  improper  to 
ctiarge  that  if  such  a  probability  has  arisen, 
it  must  Iiave  been  removed  Iiefore  there  can 
be  a  conviction.  Thus,  adverting  to  charge 
14,  requested  by  defendant,  It  is  not  im- 
proper to  instruct  sb  therein  Is  done,  that 
there  must  be,  as  essential  to  conviction,  an 
exclusion  of  every  probability  of  innocence, 
and  every  reasonable  doubt  of  guilt  But 
formulated  as  a  general  proposition,  as  In 
charge  12,  "that  in  all  crlnfinal  prosecutions 
the  evidenoe  must  be  such  as  to  exclude  a 
rational  probabUtty"  of  innocence,  is  inapt. 


oonfoslng,  and  misleading.  There  are  many 
charges  of  this  nature  found  In  tbe  r^orts  of 
our  criminal  trials,  drawn,  as  in  this  case, 
without  due  consideration  of  the  meaning 
and  bearing  of  terms  used,  which.  If  sanc- 
tion is  given  to  them,  tend  to  bring  the  law 
Into  confoslou,  rather  than  to  make  it  certain. 
AU  such  ought  to  be  set  aside,  though  tech- 
nically they  may  assert  correct  legal  proposl- 
tlons. 

Charge  13,  requested  by  defendant,  seems 
to  come  squarely  up  to  the  principle  an- 
noimced  in  Ex  parte  Acree,  63  Ala.  284,  and 
should  have  been  given. 

Charge  14  ovglit  to  have  been  given.  We 
do  not  construe  it  to  mean  that  If  all  the 
evidence  in  the  case  1b  sufficient  to  convict 
there  should  be  no  conviction  because  a  suffi- 
ciency of  it  was  not  introduced  by  the  prose- 
cutor. If  the  whole  evidenoe  establishes  the 
guilt,  whether  introduced  by  the  state  or  de- 
fendant then  a  sufficiency  of  proof  has  been 
furnished  by  the  prosecutor,  wltliin  the  mean- 
ing of  this  charge. 

We  have  carefully  read  the  evidence,  and 
do  not  think  there  is  any  tending  to  show 
that  the  breaking  and  entering  were  dcme 
with  intent  to  commit  rape.  We  do  not  know 
what  may  appear  wx  another  trial  on  this 
point,  but  in  the  condition  of  the  present 
record,  charges  IS  and  17  ought  to  have  been 
given. 

Cliarge  20  is  disposed  of  by  what  we  have 
said  In  reference  to  those  unnecessary  aver- 
ments of  the  indictment  For  the  errors 
mentioned  the  Judgment  Is  reversed,  and  the 
cause  remanded. 


STATE,  to  Use  of  CHESBOKSSD  C0T7NTT, 
V.  KYLE)  et  aL 

(Supreme  Court  of  Alabama.    June  22,  1883.> 
BAiit—DsFEXSB  TO  Action— FxiLUBB  ov  Gbaxd 

JURT  TO  InSIOT. 

It  is  no  defense  to  an  action  on  a  bail 
bond  proTidlng  that  defendant  will  appear  at 
the  next  term  of  the  coart  and  from  term 
to  term  thereafter,  that  tbe  grand  jury  did  not 
indict  the  defoidant 

Appeal  from  drcnit  conrt,  ChenAee  ooun- 
ty;  John  B.  Tally,  Judg& 

This  action  was  brought  in  tl>e  name  of  the 
state  of  Alabama,  for  the  use  of  Cherokee 
county,  against  the  sureties  on  the  appear- 
ance bond  of  J.  D.  WiUlamaon.  Thore  wa» 
Judgment  for  tiie  defendants,  and  plaintiff 
appeals.    Reversed. 

This  cause  was  tried  uppn  the  following 
agreed  statement  of  facts:  "That  some  time 
in  August,  1888,  an  affidavit  was  made  be- 
fore Gardner  Stone,  a  Justice  of  the  peace 
for  Cherokee  county,  Ala.,  charging  John  D. 
WUUamson  with  the  oti&aae  of  unlawfolly, 
and  with  malice  aforethonj^t,  assaulting 
Patrick  Calhoun,  with  tbe  Intent  to  murder 
him.  That  sold  Jdba  D.  Williamaon  was  tben 
and  is  now  a  dtlsen  of  (Jeoigia.   Thatarequl- 
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sttioa  \TO8  made  by  the  goremor  of  Alabama 
upon  the  goremor  of  Georgia  for  the  sor- 
render  of  said  Wllllamaoa  to  the  authorltlefl 
of  Alabama.  That  aaid  surrender  was  made, 
and  on  the  SOth  September,  188&,  the  said 
Tmilamson  appeared  before  said  Stone,  jus- 
tice of  the  peace,  aforesaid,  and  entered  into 
the  bond  with  sureties,  as  set  forth  in  the 
complaint,  and  which  bond  is  to  be  Intro- 
duced In  evidence.  That  said  WtUiamson  did 
not  and  has  not  appeared  before  said  circuit 
court,  at  any  term  thweof,  to  answer  said 
criminal  prosecution,  but  has  made  default 
thereon.  No  indictment  was  found,  or  had 
erer  been  found,  by  any  grand  jury  of  Cher- 
okee county,  against  said  John  D.  William- 
son, for  such  offense,  or  any  other.  That 
when  said  Williamson  appeared  before  Gard- 
ner Stone,  Justice  of  the  peace,  aforesaid,  to 
answer  said  offense,  he  waived  all  prelim- 
inary Investigation,  and  appealed  to  a  grand 
Jury,  by  entering  into  the  bond  with  sureties 
as  aforesaid.  It  is  also  agreed  tliat  the  facts 
are  that,  while  the  grand  Jury  has  never 
found  any  indictment  against  the  said  Wil- 
liamson, stUI  it  Is  a  fact  that  said  prosecution 
and  case  against  said  Williamson  has  been 
entered  upon  the  trial  docket  of  the  circuit 
court  of  Cherokee  county,  and  was  so  en- 
tered on  said  docket  at  the  December  term 
of  said  court,  1889,  and  now  stands  upon 
said  trial  docket,  and  has  been  r^nlarly  con- 
tinned  on  said  docket"  Upon  this  evidence 
the  court,  at  the  request  of  the  defendants, 
gave  the  general  affirmative  charge  in  their 
favor,  and  refused  to  give  the  general  af- 
-flrmatlve  charge  for  the  plaintiff,  at  its  re- 
<iaeat.  To  each  of  these  rulings  the  plaintiff 
separately  excepted. 

Wm.  li.  Martin,  Atty.  Gen.,  for  the  State. 

COZiBMAN,  T.  This  action  was  Instituted 
in  the  name  of  the  state  of  Alabama,  for  the 
use  of  Cherokee  county,  and  was  commenced 
by  r^nlar  summons  and  complaint  The  suit 
was  founded  upon  a  boll  bond  executed  by 
the  defendant  J.  D.  WlHIamson,  and  sureties, 
IMyable  to  the  state  of  Alabama,  "unless  the 
said  J.  D.  Wllliamaon  appear  at  the  next 
term  of  the  dicult  court  cX  Cherokee  coun- 
ty, and  from  term  to  term  thereafter,  antQ 
discharged  by  law,  to  answer  a  criminal  pros- 
ecution for  the  offense  of  unlawfully,  and 
with  malice  af(»etliought,  assaulting  Patrick 
Calhoun,  with  the  Intent  to  murder  him." 
Hie  bond  was  approved  by  the  magistrate 
who- required  the  undertaking.  We  are  una- 
ble to  detect  any  defect  In  the  Ixmd,  tending 
to  affect  its  validity.  It  Is  In  accordance 
with  the  form  of  bafl  bonds,  as  prescribed  in 
section  4420  of  the  Code.  The  case  was  tried 
and  submitted  to  Hie  Jury  upon  an  agreed 
state  of  facts,  wlilch  will  appear  in  the  state- 
ment of  the  fb.cts  of  the  case.  The  condition 
ot  the  bond  \a  that  the  dtf  endant  WlUiamson 


vrUl  appear  from  term  to  term  until  dis- 
charged by  law.  By  section  4431  of  the 
Code,  it  is  declared  that:  "The  essence  of  aU 
undertakings  of  ball,  •  ♦  •  to  the  appear- 
ance of  the  defendant  at  court;  and  the  un- 
dertaking is  forfeited  by  the  failure  of  the 
defendant  to  appear,"  eta  By  the  agreed 
statement  of  facts,  the  obligor  did  not  ap- 
pear at  the  next  term  of  the  court,  and  from 
term  to  term  until  discharged  by  law.  By 
the  failure  to  appear  accordhig  to  the  tmder- 
taklng.  It  was  forfeited.  The  state  had  the 
right  to  pursue  the  statutory  remedy,  ot 
bring  suit  upon  the  bond,  averring  the  breach 
of  Its  condition.  The  latter  remedy  was 
adopted.  No  pleas  are  set  out.  The  Judg- 
ment entry  states  that,  "issue  being  Joined, 
came  a  Jury,"  etc.  We  presume  only  the 
plea  of  the  general  issue  was  interposed. 
There  are  certainly  no  facts  stated  in  the 
agreement  which  presmt  a  defense  to  the 
complaint  That  the  grand  Jury  did  not  pre- 
fer an  indictment  to  no  answer  to  the  com- 
plaint. Possibly,  the  state  was  unable  to 
procure  the  attendance  of  the  witnesses  at 
tiie  next  term  of  the  court  Certainly,  the 
state  has  not  abandoned  the  prosecution. 
The  facts  show  that  the  case  was  regularly 
docketed  and  continued.  There  has  been  no 
order  discharging  the  obligors  from  their  un- 
dertoking.  The  sureties  had  the  right  to  sur- 
render their  principal  to  the  custody  of  the 
proper  officer,  and  thereby  secure  their  dis- 
charge. They  might  have  appeared  at  court, 
and  upon  motion,  sustained  by  proper  show- 
ing, have  obtained  an  order  discharging  their 
principal.  They  might  have  shown.  If  the 
facts  warranted  it  providential  cause  or  un- 
avoidable hindrances-  which  prevented  Uie 
performance  of  the  conditions  of  the  bond. 
The  one  fact  that  the  grand  Jury  did  not  in- 
dict does  not  answer  the  complaint  This 
conclusion  to  sustained  by  the  decisions  of 
thto  court,  as  well  as  those  of  many  other 
states.  2  Amer.  &  Bug.  Enc.  Law,  p.  32; 
Wheeler  v.  People,  39  IlL  430;  GarrlsMi  t. 
People,  21  HI.  535;  State  v.  Cocke,  ST  Tex. 
165;  People  v.  Stager,  10  Wend.  431;  Com. 
V.  Teevens,  143  Mass.  210,  9  N.  E.  Rep.  624; 
State  V.  Stout  H  N.  J.  Law,  124  It  may  be 
that  If  there  had  been  no  order  made  In  ref- 
erence to  the  bond,  such  as  calling  the  prin- 
cipal obligor,  &nd  declaring  a  forfeiture  upon 
hto  failure  to  appear,  or  docketing  the  case 
against  them,  and  continuing  It  for  future  ac- 
tion, such  omission  might  have  worked  a 
discontinuance  of  the  case,  which  would  have 
authorized  the  discharge  of  the  obligors. 
But  the  action  of  the  court  as  shown  by  the 
agroed  facts,  clearly  shows  that  the  state 
had  not  dtocontlnued  the  prosecution,  and 
made  no  order  discharging  the  balL  Good- 
win ▼.  Governor,  1  Stew.  &  P.  465;  Rogers 
V.  State,  79  Ala.  69.  The  court  erred  In 
charging  the  Jury  to  find  for  the  defendants. 
ReTereed  and  remanded. 
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OBA.ND  JnRT— Drawing  — Instbdctionb — Reason- 
able Doubt. 

1.  Under  Code  1886,  pt  5,  tit.  3,  c.  4,  S 
4299  et  seq.,  relative  to  the  drawing  of  jnrors 
in  Marshall  county,  the  separate  and  succes- 
sive drawing  of  grand  and  petit  jurors  re- 
spectively is  unnecessary. 

2.  On  a  trial  for  murder,  the  refusal  to 
give  an  instruction  that  the  jury  must  acquit  if 
they  have  a  reasonable  doubt  of  defendant's 
guilt  is  reversible  error; 

Appeal  from  circuit  court,  Marshall  coun- 
ty; John  B.  Tally,  Judge. 

George  Forney  was  indicted  and  tried  (or 
the  murder  of  one  Jerry  Jefferson  by  shoot- 
ing him  with  a  gun,  and  was  convicted  of 
murder  in  the  second  degree,  and  sentenced 
to  the  penitentiary  for  10  years,  and  ap- 
peals.    Reversed. 

On  the  cause  coming  on  for  trial,  the 
defendant  moved  to  quash  the  Indictment 
on  the  ground  that  the  grand  Jury  that 
found  the  indictment  was  not  drawn  by  the 
sheriff,  the  derk,  and  probate  Judge,  in  the 
manner  prescribed  by  law.  In  support  of 
tUs  motion  the  defendant  Introduced  evi- 
dence tending  to  show  that  at  the  time 
fixed  by  law  for  the  drawing  of  the  grand 
and  petit  Juries  for  the  term  of  the  court 
at  which  the  indictment  was  preferred,  the 
probate  Judge,  clerk,  and  sheriff  of  said 
court  being  present,  116  names  were  drawn 
from  the  box  containing  the  names  of  the 
persons  who  were  competent  to  serve  as 
Jurors,  and  from  which  the  Juries  for  the 
county  were  drawn;  that  8  of  the  persons 
80  drawn  were  thrown  out,  because  they 
had  removed  from  the  county,  were  dead, 
or  were  otherwise  disqualified;  that  the  list 
of  the  remaining  108  persons  so  drawn 
was  made  out,  from  which  list  the  officers 
sdected  "the  names  of  ei^teen  persons, 
who,  in  their  Judgment,  were  competent 
and  suitable  to  serve  as  grand  Jurors  from 
each  of  the  various  portions  of  the  county; 
that  after  such  selection  of  the  grand  Jury 
as  aforesaid  the  remaining  ninety  names 
were  apportioned  by  said  officers  among  the 
three  weeks  of  the  term  to  serve  as  petit 
Jurors."  On  this  evidence  the  court  oveiv 
ruled  the  defendant's  motion  to  quash  the 
indictment,  and  the  defendant  duly  except- 
ed. The  defendant  pleaded  In  abatement 
tliat  the  grand  Jury  that  found  tiie  Indict- 
ment was  not  drawn  as  required  by  law, 
and  set  out  In  sucli  plea  a  defense  ad- 
duced from  the  facts  as  shown  on  the  mo- 
tion to  quash  the  Indictment  The  state  de- 
murred to  the  plea  In  abatement  on  the 
ground  that,  admitting  the  facts  set  forth 
therein,  the  grand  Jury  was  drawn  In 
the  manner  and  form  prescribed  by  law. 
The  court  sustained  this  demurrer,  and  the 
defendant  duly  excepted. 

The  eridence  for  the  state  tended  to  show 


that  on  the  day  of  the  killing,  about  the 
latter  part  of  September,  1892,  the  defend- 
ant armed  himself  with  a  double-barreled 
shotgun,  and  thereupcm  repaired  to  a  point 
on  the  public  road  by  which  he  expected 
the  deceased  to  pass,  for  the  purpose  of 
killing  him;  that  as  he  was  going  to  such 
point  he  saw  deceased  coming  up  the  lane 
with  one  Harris,  and,  the  defendant  not  be- 
ing seen  by  the  deceased  or  Harris,  he  crept 
along  the  fence  behind  some  bushes  until 
he  got  to  a  certain  point  near  a  cedar  bush, 
behind  which  he  secreted  himself;  that  as 
the  deceased  and  the  said  E[arris  were  Just 
about  to  pass  the  defendant,  the  defendant 
heard  the  deceased  remark  to  said  Harris, 
"If  I  could  Just  run  across  George  Forney 
I  would  put  sixteen  balls  into  bim,"  <tr 
words  to  that  effect,  wh»eupon  the  defend- 
ant, who  was  still  across  the  fence,  and 
near  the  cedar  bush,  rolled,  "Yes,  and  I 
will  put  twelve  In  you,"  and  "at  the  same 
Instant  fired.  Just  as  the  deceased  was 
turning  his  head  to  look  around."  De- 
ceased died  from  the  wounds  thus  inflicted. 
The  testimony  for  the  defendant  tended  to 
show  that  the  killing  was  done  In  self- 
defense;  that  there  had  been  a  former 
difiiculty  between  the  deceased  and  the  de- 
fendant, about  two  years  before  the  killing, 
which  resulted  In  the  defendant's  shooting 
the  deceased  in  the  neck,  for  which  the  de- 
fendant was  convicted,  and  had  served  out 
his  sentence  at  hard  labor;  that  upon  the 
return  of  the  def^idant  to  Guntersville. 
near  where  the  shooting  occurred,  the  de- 
ceased made  several  threats  about  the  de- 
fendant These  threats  were  communicated 
to  the  defendant,  and  the  deceased  went 
about  the  community  armed  with  a 
Winchester  rlfie,  saying  at  different  times 
"that  he  had  bought  the  rlfie  especially 
for  George  Forney;"  that  "he  was  hunt- 
ing for  George  Forney,  and  was  going  to 
kill  him  on  first  sight"  The  testimony  for 
the  defendant  further  tended  to  show  that 
on  the  day  of  the  killing  the  deceased  and 
the  said  Harris  had  gone  to  a  house  on 
the  plantation  upon  which  the  defendant 
was  at  work,  and  asked  for  the  deceased, 
stating  to  a  woman  at  the  house  that  he 
was  going  to  kill  him,  and  at  the  same 
time  carried  with  him  a  "Winchester  rifie; 
that,  upon  this  threat  being  communicated 
to  the  defendant,  he  Immediately  got  a  gun, 
and  on  returning  to  his  woric  carried  the 
gun  with  him;  tliat  when  so  returning  to 
work  he  met  the  deceased  and  the  said 
Harris;  that  when  the  deceased  discovered 
him,  he  "raised  his  rlfie  In  a  manner  Indi- 
cating an  intention  to  fire,  and  leveled  it 
towards  the  defendant,  who  was  about  50 
yards  away,  and  Harris  was  near  him  with 
a  pistol;  that  the  defendant  Jumped  over 
the  fence  near  the  cedar  bush,  and  that,  as 
he  got  over,  the  deceased,  who  had  gotten 
a  little  past  him,  said,  "I  am  going  to  put 
16   balls    in    you,    G- —    d —  you,"    and 


Digitized  by 


Google 


Ala.) 


POBNEY  0.  STATE. 


541 


"started  to  draw  his  gtm  Just  as  tbe  defend- 
ant shot" 

Upon  the  Introduction  of  all  fhe  evidence 
the  defendant  requested  the  court  to  kItc, 
among  others,  the  following  written  charges, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  (1)  "If 
the  jury  could  give  a  reasonable  explana- 
tion under  the  evidence  of  thdlr  verdict, 
should  they  find  the  defendant  not  guilty, 
then  they  should  find  him  not  guilty."  (2) 
"If  the  jury,  upon  considering  all  the  evi- 
dence, have  a  reasonable  doubt  about  the  de- 
fendant's guilt,  arising  out  of  any  part  of  the 
evidence,  they  should  find  him  not  gnllty." 
(3)  "Unless  the  state  has  shown  to  the 
iuiy  b^ond  all  reasonable  doubt  that  the 
defendant  was  the  one  who  provoked  the 
difBcnIty,  and  the  defendant  has  shown  that 
he  fired  the  fatal  shot  to  r^el  an  aggressive 
assault  by  deceased,  which  was  calculated  to 
produce  a  reasonable  belief  of  damage  to 
life  or  grievous  bodily  harm,  and  that  they 
were  in  such  close  proximity  that  It  would 
have  been  hazardous  for  defendant  to  have 
attempted  flight,  the  Juiy  must  find  the  de- 
foidant  not  guilty."  (5)  "The  law  allows  a 
man  two  means  of  protecting  himself:  First, 
by  a  resort  to  the  courts;  and,  secondly,  by 
self-defense;  and  a  man  may  kiU  another  in 
self-defense,  even  though  it  may  deprive  the 
deceased  man  of  any  opportunity  to  be  tried 
for  his  life.  The  law  will  not  require  a  man 
to  rely  alone  on  his  slayer's  being  afterwards 
punished  for  his  offense."  (6)  "The  law 
does  not  say  that  the  right  of  defendant  to 
have  the  deceased  man  bound  over  to  keep 
the  peace  is  all  the  protection  he  is  entitled 
to,  but.  In  addition  to  that  right,  the  law 
gives  him  the  right  to  Idll  his  adversaiy  in 
adf -defense  should  the  former  right  for  any 
reason  prove  Insufflcient  for  his  protection." 
(7)  "The  threats  made  by  the  deceased 
against  the  defendant,  If  any  were  made, 
when  communicated  to  the  defendant,  are 
competent  evidence  for  the  defendant  as 
tending  to  explain  the  conduct  of  the  de- 
ceased at  the  time  of  the  killing;  and  such 
threats  which  were  communicated  to  the  de- 
fendant are  competent  evidence  for  the  de- 
fendant as  tending  to  explain  his  conduct  at 
the  time  of  the  difflcolty;  and  tf  such  testi- 
mony, after  considering  all  the  evidence, 
(abates  In  the  mind  of  the  Jury  a  reasonable 
doubt  as  to  defendant's  guilt,  the  jury  should 
find  the  defendant  not  guilty."  (8)  "The  law 
does  not  require  any  man  who  is  all  the 
time  trying  to  avoid  a  difficulty  to  suffer  an- 
other man  to  kill  him,  but  he  may,  in  a  case 
of  self-defense,  anticipate  his  adversary,  and 
fire  first,  and.  If  death  results,  the  Juiy  in 
such  a  case  should  find  the  defendant  not 
guilty."  (10)  "The  court  charges  the  Jury 
that  the  burden  of  proof  is  upon  the  state  to 
prove  by  the  evidence  beyond  all  reasonable 
doubt  and  to  a  moral  certainty  that  defend- 
ant was  the  one  who  provoked  the  difficulty; 
and  if,  after  considering  all  the  evidence  in 


the  case,  the  Jtuy  have  a  reasonable  doubt 
as  to  whether  the  defendant  was  the  one 
who  provoked  the  difficulty,  then  the  Jury 
must  give  the  defendant  the  benefit  of  this 
doubt,  and  find  that  the  defendant  did  not 
provoke  this  difficulty;  and  If  the  Jury,  after 
so  considering  all  the  evidence,  have  a  rea- 
sonable doubt  as  to  whether  at  the  time  of 
the  killing  the  circumstances  were  such  as 
to  indicate  to  a  reasonable  mind  tliat  the 
defendant  was  in  danger  of  losing  his  Ufe  or 
limb,  then  you  must  give  the  defendant  the 
benefit  of  this  doubt,  and  find  that  the  dr. 
cumstances  at  the  time  of  the  killing  were 
so  calculated  to  Impress  a  reasonable  mind; 
and  if,  after  likewise  considering  all  the  evi- 
dence in  the  case,  the  Jury  have  a  reasonable 
doubt  as  to  whether  the  defendant  cotdd 
have  fied  from  the  scene  of  the  difficulty 
without  increasing  his  danger,  then  the  de- 
fendant should  be  given  the  benefit  of  this 
doubt,  and  the  Juiy  should  find  that  defend- 
ant could  not  have  fied  from  the  scene  of 
action  without  increasing  his  danger;^  and 
if  the  Juiy,  after  considering  the  evidence 
in  this  manner,  find  that  the  defendant  did 
not  provoke  the  difficulty,  and  that  at  the 
time  of  the  fcUHng  the  circumstanoee  which 
surrounded  the  parties  were  such  as  to  im- 
press the  mind  of  a  reasonable  man  with 
the  belief  that  the  defendant  was  In  danger 
of  losing  his  Ufe  or  limb,  and  that  he  could 
not  have  fled  without  Increasing  his  danger, 
you  should  find  the  defendant  not  guilty." 

O.  D.  Street,  for  appellant  Wm.  L.  Har- 
tin,  Atty.  €ten.,  for  the  State. 

McCLBLIjAN,  J.  The  act  of  February  28, 
1887,  (Acts  188ft-87,  p.  151,)  amended  by  the 
act  of  February  28,  1889,  (Acts  1888-S9,  p. 
77,)  does  not  apply  to  the  county  of  Mar- 
diall.  The  statutory  provisions  relating  to 
the  drawing  of  grand  and  petit  Jurors  In  that 
county  are  those  found  in  the  C!ode  of  1886, 
pt  S,  tit  8,  c.  4,  S  4299  et  seq.,  which  do 
not  require  the  separate  and  succ^slve  draw- 
ing of  grand  and  petit  Juries  respectively. 
Dotson  V.  State,  62  Ala.  141.  The  obJecticHis 
taken  by  the  defendant  to  the  manner  of 
drawing  the  grand  Jury  which  returned  the 
Indictment  against  him,  and  the  petit  Juries 
for  the  we^  of  his  trial,  which  proceeded 
on'  the  groimd  that  section  4  of  the  act  re- 
ferred to  had  not  been  observed  by  the  Jury 
commissioners,  were  therefore  without  merit 
Moreover,  had  the  act  In  question  obtained 
in  Marshall  county,  this  objection  would  not 
have  availed  the  defendant  as  to  the  grand 
Jury,  because  it  is  not  one  wliich  Is  allowed 
to  be  entertained  by  section  4445  of  the 
Ck>de,  (Murphy  v.  State,  86  Ala.  45,  6  South. 
Rep.  432;)  but  the  objection  would  be  good 
against  the  venire  of  petit  Jurors  under  the 
act  of  1887,  since  section  4445  has  no  appli- 
cation to  petit  jurors,  (Wells  ▼.  State,  94 
Ala.  1,  10  South.  Rep.  6S6.) 

We  discover  no  error  in  the  rulings  of  the 
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trial  coort  <»i  the  admission  of  testimony. 
Had  the  offer  of  the  defendant  in  respect  of 
the  shooting  at  Ellis  by  the  deceased  been 
simply  to  prove  the  fact  that  the  deceased 
did  shoot  at  Ellis,  the  testimony  ought  to, 
and  we  presume  would,  have  been  received. 
Taken  with  other  evidence  in  tills  connection, 
the  fact  that  deceased  shot  at  Ellis  tended 
to  throw  light  on  his  intentions,  which,  ac- 
cording to  one  phase  of  the  evidence,  he  at- 
tempted to  execute  towards  the  defendant, 
and  to  give  a  deadlier  cast  to  his  threats. 

The  following  written  charge  was  re- 
quested by  the  defendant:  "If  the  Jury,  tip- 
on  considering  all  the  evidence,  have  a  rea- 
sonable doubt  about  the  defendant's  guilt, 
arising  out  of  any  part  of  the  evidence,  they 
should  find  the  defendant  not  guilty."  It 
was  refused.  It  should  have  been  given, 
(Hurd  V.  State,  94  Ala.  100,  10  South.  R^. 
528,)  and  this  action  of  the  court  must  work 
reversal  of  its  Judgment 

The  remaining  charges  refused  to  the  de- 
fendant were  severally  either  affirmatively 
unsound  or  abstract  or  misleading  or  argu- 
mentative or  confusing,  and  some  of  them 
were  infected  with  two  or  more  of  these  In- 
firmities. We  need  not  discuss  them  in  de- 
talL     Eiach  of  them  was  properly  refused. 

Some  other  questions  arose  on  the  organi- 
zation of  the  trial  Jury.  They  need  not 
arise  on  another  trial,  and  we  do  not  consid- 
er them.    Reversed  and  remanded. 


(100  Ala.   S7S) 

Ex  parte  ASHTJRST. 
(Supreme  Court  of  Alabama.    Jane  22,  1893.) 

EqClTT — Fl/BADINO— AUBKDMBIIT. 

In  Acts  Ala.  1858-69,  p.  130,  it  Is  pro- 
vided that  bills  and  answers  may  be  amend- 
ed at  any  time  before  final  decree,  to  meet  the 
justice  of  the  case,  and  that  all  amendments 
shall  be  allowed  on  such  terms  as  the  chancellor 
shall  deem  just  and  equitable.  Code  1886,  g 
3449,  allows  amendments  as  of  absolute  right, 
on  terms  not  beyond  the  payment  of  all  costs, 
of  answers,  "so  as  to  set  up  any  mattor  of 
defense,"  and  of  bills  "by  striking  out  or  add- 
ing new  parties,  or  to  meet  any  state  of  evi- 
dence which  will  authorize  relief."  HM,  that 
the  right  to  set  np  any  matter  of  defense  in- 
cludes the  privilege  to  meet  any  state  of  the 
evidence  anthorizing  relief,  and  averments  of 
an  unsworn  answer  cannot,  even  after  publica- 
tion of  the  evidence  and  the  submission  on 
atrreement  as  to  certain  facts,  be  retained 
aeainst  respondent's  motion  to  strike  them  out, 
on  the  eroand  that  complainant  will  so  be  de- 
prived of  their  admissions,  since  he  may  try  or 
continue  the  case  and  take  additional  testi- 
mony. 

The  proceeding  in  this  case  was  com- 
menced by  an  application  addressed  to  this 
court,  asking  for  a  writ  of  mandamus,  di- 
rected to  the  chanc^or,  commanding  Um 
to  set  aside,  vacate,  and  annul  a  former  order 
of  his  court,  allowing  an  amendment  to  the 
answer  by  the  respondents,  and  to  set  aside 
the  aubmlsslon  of  their  cause,  and  allow  fiu> 
ther  testimony  to  be  Introduced  by  said  re- 
spondent.    Mandamus  denied. 


The  bOl  In  the  original  cause  was  filed  by 
James  V.  Ashurst  against  Robert  T.  Ashurst 
and  the  American  Freehold  Land  Mortgage 
Company  of  London,  Limited,  and  sou^t  to 
enforce  a  lien  on  certain  property.  The 
averments  of  the  bill  are  very  full.  The 
American  Freehold  Land  Mortgage  Company 
filed  its  answer,  setting  out  many  facts  in 
conflict  with  the  averments  of  the  bill.  This 
answer  contained  sev«»l  paragraplia,  the 
third  paragraph  of  which  contained  certain 
admissions  of  facts.  The  cause  was  submit- 
ted for  final  decree  on  the  pleadings  and 
proof  aft»  pablishing  the  testimony.  After 
this  sobmlaBion,  the  respondent,  the  Ameri- 
can Freehold  Land  Mortgage  Company  of 
London,  Limited,  at  the  next  term  moved  the 
court  to  set  aside  the  order  of  submiaaicm 
made  at  tlie  previous  term,  and  asked  leave 
to  amend  its  answer  by  striidng  ont  the  pai^ 
agraph  numbered  3,  which  contained  certain 
admissions  of  fact  At.  the  same  time  the 
same  respondent  petitiwied  the  cotui:  to  al- 
low it  to  Introduce  other  testimony,  setting 
out  In  the  petition  that  since  the  submlsrton 
of  the  cause  the  said  petitioner  had  discov- 
ered new  and  additional  evidence  in  said 
cause,  whldi  was  relevant  thereto,  and  very 
Important  to  the  defense  of  the  petitioner, 
and  set  out  in  the  petition  the  substance  of 
said  newly-discovered  evidence.  The  court 
granted  the  petition,  set  aside  the  submlBsion 
of  the  cause.  Issued  an  order  allowing  the  re- 
spdndent  to  file  an  amended  answ»  and  to 
take  additional  testimcmy,  and  ordered  that 
the  cause  stand  for  trial  at  the  next  term  of 
the  court  Upon  these  facts  the  complain- 
ant petitioned  the  supreme  court  for  a  writ 
of  mandamus,  directed  to  the  Chancellor, 
"commanding  him  to  vacate  and  disallow  an 
order  made  in  the  cause  of  Ashurst  v.  Ash- 
urst and  others,  pending  in  the  diancery 
court  of  Montgomery  at  the  last  term  of 
said  court,  in  so  far  and  to  the  extent  that 
said  coont  strikes  ont  the  admissionB  of  fact 
stated  in  the  third  paragraph  of  the  amgwet 
at  the  American  Freehold  Land  Mortgage 
Company  of  London,  Limited."  The  grounds 
of  this  application  for  mandamus,  as  stated 
therein,  were  "tliat  the  allowance  of  said 
amendment  was  made  after  publication  of 
testimony  and  the  submission  of  the  cause; 
that  it  interfered  with  and  altered,  in  effect 
the  rights  of  the  parties  as  established  and 
shown  by  the  agreement  of  counsel  in  said 
cause;  that  It  was  beyond  the  power  of  the 
court  to  allow  the  same,  because  it  did  not 
enlarge  the  scope  of  the  defense  open  to  the 
defendant  and  was  not,  so  far  as  objected  to, 
made  so  as  to  enable  the  party  making  It 
to  set  up  any  defense  not  open  to  the  de- 
fendant on  the  pleadings  before  the  amend- 
ment" The  chancellor,  as  respondent  to  the 
petition  for  mandamus,  demurred  to  the  said 
petition,  assigning  as  grounds  th^^of  the 
following:  "Fiiat  That  the  facts  stated 
tiierein  do  not  Ethow  such  facts  as  entitled 
petitions  to  a  writ  of  mandamus.     Second. 
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That  the  matter  complained  of  In  said  peti- 
tion, to  wit,  an  order  made  by  htm,  as  said 
chancdlor,  on  the  11th  day  of  April,  1893, 
allowing  the  defendant,  the  American  Free- 
hold Land  Mortgage  Company  of  London, 
limited,  to  amend  Its  answer  by  striking  out 
paragraph  three  thereof,  is  not  a  subject- 
matter  for  review,  either  by  appeal  or  man- 
damu&  Third.  Because  the  right  to  amend 
an  answer  at  any  time  before  final  decree 
Is  a  right  secured  to  the  defendant  by  the 
Btatates  of  this  state.  Fourth.  Because,  the 
amendment,  which  was  allowed  to  be  made 
in  the  answer  of  said  defendants,  is  one  of 
the  il^ts  secured  to  the  defendants  by  stat- 
ute, and  is  not  a  matter  of  discretion  on 
the  part  of  the  court  Fifth.  Because  the 
statute  which  authorizes  amendments  to  an> 
swers  prescribes  that  the  only  terms  which 
can  be  imposed  by  the  chancellor  shall  not 
extend  beyond  payment  of  costs.  Sixth. 
Because  the  dianc^or  lias  not  the  power 
or  right,  under  the  statutes  of  this  state, 
granting  said  am^idment,  to  impose  any  oth- 
a  terms  than  payment  of  cost.  Seventh. 
Petltl<xker  has  an  adequate  legal  remedy, 
by  appeal  from  final  decree  in  said  cause, 
to  correct  any  error  that  may  have  Inters 
vened  in  the  ruling  of  said  court  Where- 
fore defendant  prays  Judgment  of  the  court 
that  he  may  not  be  further  required  to  an- 
swer said  petition,  and  that  the  same  may  be 
qoashed." 

Brtck^  Semple  &  Gnnter,  for  petltl<m». 
James  E.  Webb  and  Oaldwell  Bradsbaw,  tat 
req»ondent 

HABALSON,  J.  Formerly  the  right  to 
amend  a  bill  or  answer,  whether  verified  or 
not,  rested  within  the  discretion  of  the  court 
As  to  verified  pleadings,  there  was  much  in- 
disposition to  allow  amendments,  so  as  to 
vary  facts  already  stated,  or  to  let  in  new 
facts,  "and  it  was  but  seldom  that  an  amend- 
ment was  allowed  after  the  taking  of  evi- 
dence. Introducing  fada  known  to  the  party, 
or  which,  with  reasonable  diligence,  he  could 
have  discovered  at  the  time  of  filing  the  orig- 
inal pleading."  Rapier  v.  Paper  Oo.,  69  Ala. 
481;  1  Danlell,  Ch.  Pr.  H  778,  779.  It  is  not 
to  be  wondered  that  a  power  so  unlimited, 
by  the  improper  exercise  of  which  the  rights 
of  litigants  might  be  unjustly  denied  or  de- 
stroyed, should  not  be  allowed  to  continue. 
It  Is  right  to  get  as  far  away  from  the  dis- 
cretion of  Judges  as  Is  practicable,  and  con- 
[ristent  with  the  due  administration  of  rights 
in  courts  of  Justice.  In  obedience  to  this 
salntary  prindple,  and  no  doubt  influenced 
thereto  by  the  Improper,  if  conscientious, 
exercise  of  Judicial  discretion  in  allowing 
amendments  to  diancery  pleadings  by  chan- 
cdlors,  we  find  the  legislature  taMng  a  long 
delayed  and  short  step  from  the  unlimited 
power  with  which  these  ofScers  were  there- 
tofore clothed  in  reference  to  such  matters. 
At  the  session  of  1858-59  they  passed  a  stat- 


ute, the  third  section  of  which  provides  "that 
amendments  to  bills  and  answers  shall  be 
allowed  at  any  time  before  final  decree,  to 
meet  the  Justice  of  the  case,  and  amend- 
ments to  blUs  shall  be  allowed  by  adding 
or  striking  out  new  parties  complainant  or 
defendant,  and  to  meet  any  state  of  proof 
that  shall  authorize  relief,  and  all  ammd- 
ments  shall  be  allowed  upon  such  terms  as 
the  chancellor  shall  deem  Just  and  equita- 
ble," eta  Acts  1858-59,  p.  130.  By  this 
statute  it  will  be  observed  (1)  that  bills  and 
answers  were  to  be  amended  at  any  time 
before  final  decree,  to  meet  the  Justice  of 
the  case;  (2)  that  bills,  in  addition,  were  to 
be  amended  as  to  parties,  and  to  meet  any 
state  of  proof  that  would  authorize  relief,— 
a  privlle£:e  not  bestowed  on  answers;  and  (3) 
all  amendments,  whether  of  bills  or  answers, 
were  to  be  allowed  upon  such  terms  as  the 
chancellor  should  deem  Just  and  equitable. 
The  right  to  amend  was  absolute,  but  the 
power  of  the  chancellor  remained  almost, 
if  not  quite,  as  unlimited  as  before.  If  he 
should  choose  arbitrarily  to  exercise  it  The 
legislature  did  not  long  halt  here,  and,  mov- 
ing still  further  away  from  such  Judicial 
discretion,  in  1860  they  amended  the  forego- 
ing statute,  and  put  it  into  the  form  la  which 
it  has  appeared  in  the  snbsequrait  Codes  of 
13iiB  state,— hi  that  of  1886  as  section  3449. 
By  this  amended  statute  amendments  are  to 
be  allowed  as  before,  as  a  matter  of  absolute 
right,  not  upon  such  terms  as  the  chancier 
may  deem  Just  and  equitable,  but  upon  terms 
not  extending  beyond  the  payment  of  all 
the  costs;  and  it  is  further  provided  by  this 
last  statute,  not  that  bills  and  answers  shall 
be  allowed  to  be  amended  "to  meet  the  Jus- 
tice of  the  case,"  as  was  the  provision  in  the 
said  original  statute,  but  answers  are  to  be 
allowed  to  be  amoided  "so  as  to  set  up  any 
matter  of  defense,"  and  bills  "by  strUdng 
out  or  adding  new  parties,  or  to  meet  any 
state  of  evidence  which  win  authorize  relief." 
Bins  and  answers  were  thus  dissociated  In 
the  statutory  scheme  for  amendments  to 
each.  The  privUege  given  to  bills  by  the 
first  of  said  statutes,  as  contained  in  the 
words,  "to  meet  the  Justice  of  the  case," 
was  taken  away  by  the  last,  and  confined  to 
making  parties,  and  to  meet  any  state  of 
proof  that  should  authorize  relief.  In  other 
words,  there  Is  a  clear  and  distinct  right  of 
amendment  given  to  blUs  and  answers,  and 
the  amendments  whidi  may  be  made  of  the 
one  are  not  the  same,  in  aU  respects,  as  those 
that  may  be  made  of  the  other.  The  his- 
tory of  this  legislation,  and  the  Uteral  inter- 
pretation of  the  present  statute,  therefore, 
authorize  us  to  conclude  that.  In  case  of 
amendments  to  answers,  they  are  to  be  al- 
lowed as  a  matter  of  absolute  right,  "so  as 
to  set  up  any  matter  of  defense,"  and  they 
are  not  necessarily  confined  In  their  scope 
"to  meet  any  state  of  evidence  [already  tak- 
en] which  win  authorize  relief."  The  chan- 
ceUor  Is  without  power  any  longer  to  deny 


Digitized  by 


Google 


64ii 


60UTHEBN  B£FO£T£B,  YcL.  13. 


(Ala. 


an  amendment  of  an  answer  which  is  pro- 
posed at  any  time  before  final  decree,  the 
purpose  and  effect  of  which  Is  "to  set  up  any 
matter  of  defense,"  except  to  Impose  all  the 
costs  as  a  condition  to  its  allowance.  This 
right  of  amendment  surely  includes  the  priv- 
ilege of  amending  "to  meet  any  state  of  evi- 
dence [already  talten]  which  authorizes  re- 
lief," as  in  the  case  of  bills,  for  that  would 
be  matter  of  defense;  but  it  goes  far  beyond 
that,  and  Includes  any  other  matter  of  de- 
fense not  already  set  up  to  the  case  aa  made 
by  the  bill,  or  to  change  the  grounds  of  de- 
fense. If  deemed  advantageous  to  do  so.  The 
purpose  of  the  legislation  is  to  famish  a  rule 
by  which  justice  may  be  the  more  surely 
done,  and  not  defeated,  between  the  parties. 
Eapler  v.  Paper  Co.,  supra;  Pitts  v.  Powl- 
edge,  66  Ala.  147. 

There  are  obvious  reasons  for  this  dif- 
ference In  the  right  to  amended  bOls  and  an- 
swers. The  complainant  Inaugurates  the 
litigation  upon  his  own  chosen  grotmds.  He 
may  require  the  answer  to  be  made  under 
oath,  so  as  to  make  it  evidence  for  him 
against  the  defendant,  or  waive  the  oath. 
If  It  best  suits  his  purposes.  He  may  take 
and  introduce  his  proof  from  whatever  quar- 
ter gathered,  and  afterwards,  before  final  de- 
cree, amend  his  bill,  by  adding  or  striking 
out  averments,  so  as  to  make  the  allega- 
tions and  proof  correspond.  From  this  ab- 
solute right  to  amend,  and  the  favor  with 
which  the  right  is  treated,  we  see  In  prac- 
tice that  the  amendments  to  bills  are  vastly 
more  numerous  than  those  to  answers.  It 
would  seem,  therefore,  to  be  equitable,  in  the 
scheme  for  the  promotion  of  wliat  Is  right 
and  Just  between  the  parties,  to  allow  the 
defendant  to  meet  these  attacks  upon  him 
from  every  point,  by  interposing  by  amend- 
ment, when  necessary,  any  matter  of  real 
defense  which  he  may  be  able  to  set  up.  If 
he  has,  by.  mistake.  Inadvertence,  or  other- 
wise, made  averments  in  his  answer  which 
he  is  advised  it  were  better  not  to  have 
made,  and  he  would  change  his  ground,  by 
striking  out  and  inserting,  or  by  striking  out 
and  not  Inserting,  or  by  inserting,  merely,  he 
may  do  so;  and  if  he  strikes  out  and  inserts 
matter  wliich  Is  Inconsistent  with,  or  even  con- 
tradictory of,  what  was  striken  out,  it  furnish- 
es no  ground  for  objection  by  complainant. 
Seals  V.  Phelffer,  81  Ala.  520,  1  South.  Bep. 
267.  And  he  may  also  amend,  as  the  com- 
plainant may  do,  to  make  his  proofs  and 
averments  correspond. 

The  contention  that  the  averments  of  an 
unsworn  answer  may  not  be  striken  out 
by  amendments,  because  complainant  would 
thereby  be  deprived  of  them  as  admissions 
in  his  favor,  demands  of  defendant  a  cour 
cession  of  Ills  light  of  defense  which  is  not 
sanctioned  by  any  of  the  roles  of  practice 
of  courts  of  equi^  which  are  known  to  us. 
Such  averm^its  or  admissions  are  mere 
pleadings  of  counsel,  and  may  be  varied  at 
any  time,  at  the  will  of  the  pleader.    Zel- 


nicker  v.  Brigham,  74  Ala.  602;  Watts  v. 
Bank,  76  Ala.  474. 

It  has  been  urged  that  the  allowance  of 
the  amendment  before  final  decree,  and  after 
publication,  was  a  matter  of  detriment  to 
the  complainant;  but  it  may  be  properly  re- 
plied that  the  statute  has  compensated,  as 
far  as  may  be,  for  any  such  injury,  in  allow- 
ing complainant,  as  a  matter  of  right,  an  op- 
tion to  tiy  or  to  continue  the  cause,  ■with  the 
privilege  of  taking  additional  testimony.  No 
amendment  coiUd  be  allowed  which  deprived 
complainant  of  that  right,  and,  if  not  de- 
barred that  privilege,  he  was  In  no  worse 
condition  than  he  would  have  been  in  the  be- 
ijlnning,  if  defendant  had  made  no  such  aver- 
ments in  his  answer  as  those  he  struck  out 
by  amendment  The  practice  of  setting 
aside  a  submission  on  pleadings  and  proofs, 
when  the  cause  has  been  held  up  for  decree 
In  vacation,  is  one  of  common  indulgence  by 
chancery  courts.  Magruder  v.  Campbell,  40 
Ala.  611. 

We  fail  to  see,  again,  wherein  the  court 
or  the  defendant,  in  the  amendment  which 
was  allowed,  violated  the  agreements  of 
counsel,  entered  into  to  facilitate  the  trial 
and  save  expense,  by  agreeing  that  certain 
facts  should  be  admitted,  as  if  proved,  on 
the  triaL  Those  agreements  may  be  used 
on  the  final  submission  and  trial  of  the  cause, 
with  all  they  contain,  as  thou^  the  amend- 
ment had  never  been  made.  It  would  be 
extending  their  terms  to  what  they  do  not 
contain  to  hold  that  the  defendant  company 
precluded  itself  thereafter  from  all  right  to 
amend  its  answer,  or  make  any  other  proper 
or  legal  motion  In  the  cause. 

From  what  has  been  said,  it  will  appear 
that  the  amendment  of  the  answer  was  pn^ 
erly  allowed,  and  petitioner,  on  that  account', 
is  not  entitled  to  maintain  this  writ;  but 
the  order  of  the  court  allowing  the  amend- 
ment. If  erroneous,  was  subject  to  correc- 
tion on  appeal  after  final  judgment  It  is 
everywhere  conceded  that  the  writ  of  man- 
damus never  lies  to  prevent  a  fall\u%  of  Jus- 
tice, except  in  coses  where  there  Is  no  oth&c 
spedfio  adequate  remedy  to  enforce  a  dear 
legal  right  And  so.  in  a  case  similar  to  this, 
where  an  amendment  had  been  allowed  to  a 
complaint  at  law,  It  was  held  by  this  court 
tliat  the  allowance  of  the  amendment,  beSag 
revlsable  on  error  or  appeal,  was  not  a  good 
ground  for  mandamus.  After  reviewhig  the 
authorities  on  the  question,  Somervllle,  J., 
speaking  for  the  court,  very  properly  said: 
"It  Is  proper  to  add  that  our.  past  decisions 
have  carried  the  principle  of  Interference  by 
mandamus  with  the  interlocutory  orders  and 
motions  of  inferior  courts  quite  as  far  as  we 
are  willing  to  extend  It  Our  inclination  is 
rather  to  restrain  than  enlarge  such  Jurisdic- 
tion, as  being  more  in  harmony  with  the 
weight  of  authority  and  sound  reasoning. 
Ex  parte  South  &  North  Ala.  B.  Co.,  65  Ala. 
699;  Ex  parte  Garland,  42  Ala.  659;  Blgli, 
Bztr.  Leg.  Bern.  1 186."    If  the  allowance  or 


Digitized  by 


Google 


Ala.) 


COPELAND  V.  MoADOBT. 


545 


refusal  of  amendments  to  pleadings  In  equity 
may  at  any  time  be  contr(^ed  by  mandamus, 
as  to  which  we  do  not  decide,  the  case  here 
presented  is  not  one  of  them.  The  man- 
damus is  refused,  and  the  application  dla- 
nilssed,  at  the  cost  of  the  petitioner. 
Mandamus  denied. 


(100   Ala.    t63) 

CX>PELiAND  et  al.  t.  McADORY  et  aL 
(Supreme  Court  of  Alabama.    June  22,  1803.) 

COTKSASn  —  ACTIOK  FOB  BRBACR  —  PlBADIHG — 

KTmsHoa — Damaosb. 

1.  A  declaration  for  breach  of  a  covenant 
of  good  right  to  convey  or  of  aeisin  need  not 
refer  to  an  outstanding  title,  nor  aver  an  evic- 
tion or  ouster,  but  it  is  aumcient  to  negatlTe 
the  words  of  the  covenant  generally. 

2.  The  existence  of  a  public  highway  over 
the  land  is  a  breach  of  the  covenant  against  in- 
cumbrances. 

3.  In  an  action  for  breach  of  a  covenant 
of  warranty  it  is  not  necessary  to  show  an 
eviction  by  legal  process,  but  it  is  snflScient  to 
■how  by  a  preponderance  of  evidence  that  plain- 
tiff yielded  to  a  hostile  assertion  of  an  irre- 
sistible paramount  title. 

4.  Knowledge  on  the  part  of  the  grantee 
in  a  deed  of  an  Incumbrance  on  the  property  or 
of  a  paramount  title  does  not  impair  his  nght 
of  recovery  for  breach  of  the  covenant  of  war^ 
ranty. 

5.  Where  a  covenant  of  seisin,  of  good 
right  to  convey,  or  of  quiet  enjoyment,  or  a 
goieral  warranty,  is  broken  by  the  subjection 
of  the  land  to  a  perpetual  easemen^  which  may 
not  be  removed  by  the  payment  of  money,  the 
measure  of  damages  is  tne  consequent  deprecia- 
tion of  the  land. 

6.  The  value  of  Improvements  made  by  the 
grantee  after  the  purchase  is  not  an  element 
of  damage. 

Appeal  from  dty  court  of  Blrmlngliam,* 
H.  A.  Sharpe,  Judge. 

Action  by  Willis  McAdoty  and  wife 
against  W.  B.  C!opeIand  and  wife  to  recover 
damages  for  breach  of  warranties  In  a  deed. 
From  a  Judgment  for  plaintUfs,  defendants 
appeal     Reversed. 

The  plaintiffs  confessed  the  plea  of  corer- 
ture  as  to  the  defendant  Mrs.  Oopeland.  The 
evidence  lutrodaced  for  the  plalntltts  tended 
to  show  that  the  defendant  W.  B.  Copland 
sold  and  conveyed  to  the  plaintiffs  a  certain 
lot  of  land  near  the  city  of  Birmingham, 
describing  it  by  metes  and  bounds,  whldi  lot, 
as  described  In  said  deed  to  plaintiffs,  com- 
prised a  part  of  one  of  the  streets  of  Bir- 
mingham, and  from  the  possession  of  which 
the  plaintiffs  were  evicted  by  the  mayor 
and  aldermen  of  the  ci^  of  Birmingham. 
The  defendants  derived  title  to  a  portion  of 
the  property  so  conveyed  by  mesne  convey- 
ances from  the  Elyton  Land  Company,  which 
originally  owned  all  of  the  property  in  and 
aronnd  Birmingham,  and  had  laid  the  same 
off  Into  lots,  streets,  and  avenues.  The 
Elyton  land  Company  sold  this  land  orig- 
inally to  one  Knauff.  The  deed  to  Knanff 
described  the  land  as  abutting  Ninth  avenue. 
At  tbe  time  of  the  sale  to  the  plaintiffs  by 
the  defendants  the  dty  of  Birmingham  had 
not  ertended  its  limits  so  as  to  comprise 
▼.1880.no.l3— 35 


Ninth  avenue,  and  the  said  avenue  was  not 
open  when  the  land  was  sold  to  the  plain- 
tiffs, and  the  said  lot  was  Inclosed  by  a 
fence  which  surrounded  the  house  situated 
on  said  property.  Afterwards  the  dty  of 
Birmingham  extended  Its  limits  so  as  to 
comprise  said  avenue,  and  thai  demanded 
this  property  from  the  plaintiffs,  and  required 
them  to  remove  the  obstructions  off  said 
avenue,  thereby  depriving  plaintiff  of  25  feet 
of  their  land,  which  took  the  entire  front 
yard;  and  the  avenue,  as  laid  off,  would 
have  taken  a  ikrt  of  the  house.  The  only 
thing  controverted  was  the  amotmt  of  dam- 
ages sustained  by  the  plaintiffs.  The  plain- 
tiffs introduced  testimony  tending  to  show 
that  there  was  not  Plough  room  on  the  lot 
left  so  that  the  house  could  be  moved  back; 
while  the  defendants'  testimony  was  In  caa- 
fllct  with  this. 

The  defendants  requested  the  court  to 
give  the  following  written  charges,  and  aep- 
arately  excepted  to  the  court's  refusal  to 
give  each  of  them:  (1)  "The  court  instructs 
the  Jury  that  the  plaintiff  is  not  entitled  to 
recover  for  tlie  value  of  Improvements 
placed  on  the  portion  of  land  taken  by  the 
dty."  (2)  "The  court  charges  the  Juiy  that 
the  plaintiff  cannot  recover  in  this  action 
for  the  value  of  any  improvements  which 
the  plaintiff  placed  upon  the  lot  in  questiaii, 
after  he  purchased  the  lot  from  Copeland." 
(3)  "The  court  diarges  the  Jury  that  tbe 
amount  whidi  the  plaintiff  may  have  ex- 
pended on  the  well  cannot  be  charged  to 
the  d^endant  if  sudi  expenditures  were 
made  after  he  went  Into  possession  after  his 
purchase  from  Copeland."  (4)  "If  the  plain- 
tiff is  entitled  to  recover  In  this  case,  then 
the  measure  of  his  damages  would  be  the 
difference  in  value  of  the  lot  with  the  ave- 
nue on  it  and  Its  value  without  the  avenue 
on  It^  all  considered,  at  the  time  the  plain- 
tiff purchased  the  land,— land  with  the  inter- 
est on  the  amount  from  the  time  of  his  evic- 
tion by  the  dty."  (6)  "The  plaintiff  cannot 
recover  as  damages  the  amount  that  would 
be  required  to  move  the  house."  (6)  "The 
court  diaiges  the  Jury  that  it  was  the  ri^t 
of  Oopeland  to  have  notice  of  the  claim  of 
the  dty  before  the  plaintiffs  abandoned  the 
same,  that  he  might,  if  he  chose,  defend  the 
title  which  he  had  made  to  plaintiffs;  and 
if  the  Jury  believe  from  the  evidence  that 
the  plaintiffs  gave  up  any  of  the  lots  In 
question,  without  notifying  Copeland  of  the 
dty's  dalm,  then  plaintiffs  assume  the  bur- 
den of  showing  oondusively  an  outstanding 
superior  title  in  the  dty  to  said  property." 

Diddnson  &  Kerr,  for  appeilanta  Lane 
&  White  and  John  Vary,  for  appellees. 

STONE,  O.  J.  The  action  was  oommmced 
against  the  appellant  and  his  wife  to  re- 
cover damages  for  alleged  breaches  of  the 
covenants  in  a  deed  of  bargain  and  sale  exe- 
cuted by  them,  conveying  to  the  l4)peUees  a 
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certain  lot  or  parcel  of  land  In  the  dty  of 
Birmingham.  There  was  Jndgmait  for  the 
wife  on  her  plea  of  coverture.  The  trial 
was  had  on  an  amended  complaint  having 
three  counts.  The  first  of  these  alleges  a 
breach  of  the  covenant  against  incum- 
brances. The  second  complains  of  an  al- 
leged breach  of  the  covenant  that  the  gran- 
tors bad  good  right  to  convey.  The  third 
alleges  a  breach  of  the  general  covenant  to 
warrant  and  defend.  The  defect  or  Insuffi- 
ciency of  the  title  of  the  grantors,  alleged 
in  eadi  count,  is  that  a  part  of  the  prem- 
ises conveyed,  particularly  described,  formed 
a  part  of  a  public  street  or  avenue  of  the 
dty  of  Birmingham,  having  been,  prior  to 
the  execution  of  the  conveyance,  dedicated 
to  the  public  for  such  use  by  the  former 
owner,  the  Elyton  Land  Oompany,  when 
mapping  and  laying  out  the  dty;  and  that 
the  mayor  and  aldermen  of  the  dty  had  en- 
tered, taUnj;  possession  thereof,  and  diiQ)OB- 
sesslng  the  appellees.  Demurrers  to  each 
count  were  interposed,  assigning  causes 
which  are  not  very  deariy  expressed.  As 
we  Interpret  them,  the  defect  or  insnffl- 
dency  in  eadi  count  diarged  to  exist  is 
that  tile  right  and  title  of  the  mayor  and 
aldermen  is  not  described  with  suffldent  cer- 
tainty or  particularity,  and  that  it  is  not 
shown  the  appellees  were  ousted  or  dls- 
IKtssessed  by  legal  process.  The  'demurrers 
were  overruled,  and  the  order  overruling 
them  is  the  matter  of  the  first  assignment 
of  error.  In  considering  the  suffldency  of 
the  complaint,  we  are  confined  to  the  causes 
of  demurrer  assigned.  Thou^  dther  count 
may  be  in  any  reject  insuffident,  if  not 
subject  to  the  objections  stated,  the  dannr- 
rer  was  pRq)erly  overruled.  Code,  |  2680. 
The  second  count  is  founded  on  an  alleged 
breadi  of  the  covoiant  of  good  right  to 
convey  the  equivalent  of  a  covenant  of 
seisin.  In  declaring  for  a  breach  of  the 
covenant,  all  that  is  necessary  is  to  nega- 
tive the  words  of  the  covenant  generally. 
No  description  of  or  reference  to  the  out- 
standing or  permanoit  title  is  necessary; 
nor  is  it  necessary  to  aver  an  eviction  or 
ouster.  The  cov«umt  Is  broken,  if  at  all, 
as  soon  as  it  is  made,  and  not  by  the  occur- 
rence of  any  future  event  The  grantor  is 
presumed  to  know  the  estate  of  whldi  he 
was  seised;  the  fact  is  peculiarly  within  his 
knowledge,  and  he  must  plead  and  prove 
it  Rawle,  Cov.  ^  Bd.)  53;  Rlckert  v. 
Snyder,  9  Wend.  43,1;  Anderson  v.  Knox, 
20  Ala.  166.  Whether  the  existence  of  a 
bl^way  over  a  part  of  the  premises  con- 
veyed is  a  breach  of  this  covenant  Is  not 
a  question  raised  by  the  demurrer,  and,  of 
consequence,  is  not  now  before  us.  There 
is  a  marked  distinction  In  pleading  a  breach 
of  the  covenant  of  seisin,  or  of  good  right 
to  conv^  and  of  other  covenants.  It  is 
not  sulBdrait,  in  declaring  for  a  breach  of 
the  other  covenants,  to  negative  merely  the 
woTii   of   tiie   covenant    The    paramount 


title  or  Incumbrance,  the  ezlstoice  of  wtaidk 
Is  supposed  to  constltate  a  breadi,  must  be 
stated.  But  it  is  not  necessary  nor  advis- 
able to  enter  into  any  particular  description 
of  such  Incumbrance  or  title.  The  state- 
ment of  it  substantially  is  all  that  is  requi- 
site. Rawle,  Cov.  125  et  seq.  In  the  notes 
to  2  Greenl.  Ev.  U  242-244,  the  form  of  a 
count  for  a  breach  of  the  covenant  against 
Incumbrances,  of  quiet  enjoyment,  and  of 
general  warranty  .wlU  be  found.  In  each 
count  fheire  Is  no  more  than  the  arermeat 
that  there  was  at  the  time  of  making  the 
deed  an  outstanding  lawful  right  and  title, 
and  in  whom  it  resided.  In  each  of  the 
counts  of  the  complaint  In  which  it  was 
necessary  to  state  the  existence  of  an  In- 
cumbrance or  of  a  imramount  title,  that 
which  is  rdied  on  as  constituting  the  breach 
of  the  covenant  is  dearly  stated;  Its  na- 
ture, character,  and  origin;  and  In  this  re- 
spect the  demurrer  was  not  well  taken. 

The  covenant  of  freedom  from  incum- 
brances, like  the  covmants  of  seisin  and  of 
good  and  lawful  right  to  convey,  is  a  cove- 
nant in  praesentl.  It  Is  broken  as  soon  as 
made  U  there  is  an  outstanding  older  and 
better  title,  or  an  incumbrance  diminishing 
the  value  or  enjoyment  of  the  land.  An- 
derson V.  Knox,  20  Ala.  156;  Andrews  v. 
McCoy,  8  Ala.  920;  Clark  v.  Swift,  3  Mete. 
(Mass.)  390.  An  eviction  or  dispossession  of 
the  grantee  is  not  a  constituent  element  of 
the  breach.  It  is' the  defect  of  title  or  the 
burden  of  an  Incumbrance  existing  when 
the  conveyance  is  made  which  works  the 
breadi.  It  is  said  by  Greenleaf :  "The 
covenant  of  freedom  ftom  Incumbrance  is 
proved  to  have  been  broken  by  any  evidence 
showing  that  a  third  person  had  a  rl^t  to 
or  an  Interest  in  the  land  granted,  to  the 
diminution  of  the  value  of  the  land,  though 
consistent  with  the  passing  of  the  fee  by 
the  deed  of  conveyance.  Therefore  a  public 
highway  over  the  land,  a  daim  of  dower, 
a  private  right  of  way,  a  Hen  by  judgment 
or  by  mortgage  made  by  the  grantor  to  the 
grantee,  or  any  mortgage  unless  It  is  one 
which  the  covenantee  is  bound  to  pay,  or 
any  other  outstanding  older  and  better 
title,  is  a  breadi  of  this  covenant"  2 
Oreenl.  Bv.  |  247.  The  authorities  g;ener- 
ally  recognise  an  outstanding  easanent  of 
any  kind  as  failing  within  the  covenant 
operating  its  breadi.  Bawie,  Cov.  113  et 
seq.;  Tied.  Beal  Prop.  {  850;  Euyck  v.  An- 
drews, 113  N.  Y.  81,  20  N.  B.  Rep.  581. 
The  definition  of  an  Incumbrance  expressed 
by  Parsons,  C.  J.,  In  the  early  case  of 
Prescott  V.  Trueman,  4  Mass.  680,  is  that 
It  is  "every  right  to  or  interest  in  the  land 
granted  to  the  diminution  of  the  value  of 
the  land,  but  consistent  with  the  passing  of 
the  fee  by  the  conveyance,"  has  frequently 
been  cited  and  approved.  An  easement 
conferring  upon  its  own«r  an  interest  In 
the  land,  the  right  to  some  profit,  benefit, 
dominitm,  or  lawful  use  out  ct  or  over  th* 
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land,  thon^  it  may  be  consistent  with  the 
passing  of  the  fee  by  the  conv^ance.  Is  a 
burden  upon  the  estate  granted,  diminishing 
the  full  measure  of  Its  enjoyment.  Thero 
is  some  conflict  in  the  autiiorities  whether 
the  existence  of  a  public  highway  over  the 
land  Is  an  incumbrance,  and  a  breach  of 
this  coTenaot.  In  the  case  of  Kellogg  r. 
Ingersoll,  2  Mass.  101,  an  action  for  a 
breach  of  the  covenant,  the  breach  assigned 
was  the  existence  "of  a  public  town  road 
or  way,  duly  laid  out  by  the  town  of  A. 
for  the  use  of  all  its  Inhabitants,"  and  it 
was  held  the  breach  was  well  assigned; 
tliat  the  existence  of  the  road  was  an  in- 
cumbrance. Pargons,  C.  J.,  said:  "It  Is  a 
legal  obstruction  to  the  purchaser  to  exer- 
cise that  dominion  over  the  land  to  whldi 
the  owner  is  entitled.  An  Incumbrance  of 
this  nature  may  be  a  great  damage  to  the 
purchaser,  or  the  damage  may  be  very  in- 
considerable, or  merely  nominal.  The 
amount  of  the  damage  is  a  proper  subject 
for  the  consideration  of  the  Jury  who  may 
assess  them,  but  It  cannot  affect  the  ques- 
tion whether  a  public  town  road  is,  in  legal 
contemplation,  an  Incumbrance  of  the  land 
over  which  it  is  laid."  Though  the  doc- 
trine of  this  case  baa  been  denied  in  New 
York,  Pennsylvania,  and  Wisconsin,  It  has 
been  adopted  in  all  the  New  England  states, 
and  in  Indiana,  niinois,  Iowa,  and  Missouri. 
Tied.  Heal  Prop.  S  853,  and  notes.  In  Kel- 
logg V.  Malln,  50  Mo.  486,  it  is  said:  "AU 
the  authorities  concur  in  holding  that  an 
easement  constitutes  an  incumbrance^  If  a 
person  acquires  the  fee  to  land  free  and 
unincumbered,  he  obtains  the  exclusive  and 
absolute  dominion  over  it,  and  may  use,  en- 
Joy,  and  appropriate  it  to  any  purpose  he 
may  see  fit;  but  if  it  is  subject  to  an  ease- 
ment or  Incumbrance  it  is  not  free,  mx  can 
he  enjoy  it  to  the  fullest  extent  If  a  pub- 
lic highway  or  a  railroad  track  mn  over 
it,  he  cannot  have  its  undisturbed  enjoy- 
ment, for  it  is  used  by  others  in  defiance 
of  hia  will."  The  vendor  of  lands  frames 
the  covenants  of  the  conveyance  into  which 
he  enters.  He  may  extend  or  limit  them 
at  pleasure,  or  he  may  decline  to  Introduce 
into  the  conveyance  any  covenants  what- 
ever, limiting  the  grant  to  such  estate  or 
interest  only  as  he  may  have  in  the  land, 
and  leaving  the  purchaser  to  take  it  with 
all  the  defects  of  title,  and  subject  to  all 
the  Incumbrances  which  affect  -  or  bind  the 
estate.  But  if  he  enters  into  covenants  he 
must  respond  for  all  the  damages  resulting, 
if  the  covenants  are  in  legal  contemplation 
and  In  fact  untrue.  The  existence  of  a 
.public  highway  Is  a  burden— an  incumbrance 
—diminishing  the  enjoyment  of  the  land, 
sabjectlng  it  to  the  dominiqn  and  use  of  the 
public.  If  it  were  a  private  right  of  way, 
all  antboritiefl  declare  that  it  would  be  an 
tncombrance  and  a  breach  of  the  covenant. 
That  it  Is  poblic  does  not  change  the  fact 


that  there  is  an  outstanding  right  io  Ihe 
nae  and  to  dominion  over  the  land, 
whidi  may  continue  forever.  Interrupting 
Its  quiet  enjoyment.  The  covenant  of 
quiet  enjoyment  and  of  warranty  are 
practically  Identical  in  operation,  and 
whatever  constitutes  the  breach  of  the  one 
covenant  is  a  breach  of  the  other.  Either 
extends  to  all  lawful  outstanding  adverse 
claims  upon  the  premises  conveyed.  An 
easement  materially  affecting  the  value,  in- 
terfering with  the  use  and  possession,  of  a 
part  of  the  premises,  is  a  breach  of  the 
covenant  Scriver  '7.  Smith,  100  N.  Y.  471, 
3  N.  E.  Bep.  875.  A  right  of  way,  public 
or  private,  incumbering  a  part  of  the  prem- 
ises, Is  a  breach  of  the  covenant  Buss  v. 
Steele,  40  Vt  310;  Lamb  v.  Danforth,  59 
Me.  322;  Butt  v.  Rlffe,  78  Ky.  352.  An 
eviction,  actual  or  conslractivek  of  the  whole 
or  a  part  of  the  premises,  is  an  essential 
constituent  of  the  breach.  But  it  is  not 
intended  that  there  must  be  an  eviction  by 
legal  process.  If  there  is  a  hostile  asser- 
tion of  an  irresistible,  paramount  title,  the 
grantee  may  yield  to  it  not  awaiting  suit 
and  Judgment  If  he  yields,  it  is  at  his 
peril,  and  he  takes  upon  himself,  in  an  ac- 
tion for  a  breach  of  the  covenant  the  bur- 
d^i  of  proving  the  title  really  paramount 
Tied.  Real  Prop.  {  865.  Assuming  the 
truth  of  the  aVerments  In  the  complaint 
as  must  be  done  on  demorrw,  the  paramount 
right  and  title  to  the  part  of  the  premises 
conveyed  which  formed  a  part  of  the  street 
or  avenue— the  paramount  right  to  use  and 
dominion  over  them— resides  in  the  mayor 
and  aldermen,  and  they  had  the  right  to 
enter  and  taae  possession.  It  was  not  only 
the  right  but  the  duty,  of  the  appellees  to 
surrender  the  possession.  They  were  under 
no  duty  to  the  appellant  to  maintain  a 
wrongful  possession,  subjecting  themselves 
to  be  treated  as  trespassers.  McOary  v. 
Hastings,  39  Gal.  300.  The  result  of  the 
views  we  have  expressed  is  that  the  de- 
murrer to  the  several  counts  of  the  com- 
plaint for  the  causes  assigned  were  prop- 
erly overruled. 

The  demurrer  to  the  two  special  pleas 
filed  by  the  appellant  do  not  appear  In  the 
record.  When  such  demurrers  are  sus- 
tained, the  presumption  on  error  is  that 
causes  of  demurrer  were  specified,  and  cov- 
ered Whatever  of  objection  or  insufficiency 
may  be  found  In  the  pleas.  The  first  plea 
purports  to  be  a  plea  of  recoupment  and 
the  matter  of  recoupment  is  expenses  in- 
curred by  the  appellant  In  the  employment 
of  counsel  to  procure  the  correction  of  the 
misdescription  in  a  deed  executed  by  the 
appellees  conveying  to  the  appellant,  a  lot 
in  exchange  or  as  the  consideration  for  the 
lot  conveyed  by  him  to  the  appellees.  It 
would  scarcely  be  insisted  that  in  a  sep- 
arate, independent  action  such  a  claim  or 
demand  is  recoverable;  and  it  is  now  suf- 
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fldent  to  say  tbat  a  dalm  or  demand  not 
recoverable  In  a  separate  independent  ac- 
tion cannot  be  made  the  matter  of  a  plea 
of  recoupment     3  Sedg.  Dam.  (  1061.     The 
second  plea  avers  that  at  the  time  of  the 
execution  of  the  conveyance  the  appellees 
had   fuU   knowledge   of  the   claim   of   the 
mayor  and  aldermen  of  the  dty  of  Birming- 
ham, and  are  therefore  estopped  from  a  re- 
covery; but  knowledge  or  notice,  however 
fuU,  of  an  incumbrance,  or  of  a  paramount 
title,  does  not  impair  the  right  of  recovery 
upon    covenants    of   warranty.     The   cove- 
nants   are    taken    for    protection    and    In- 
demnity against  known  and  unknown  In- 
cumbrances or  defects  of  title.    Tied.  Real 
Prop.  5  853;  Rawle,  Gov.  128  et  seq.;  Dunn 
V.    White,    1    Ala.    645.     The    measure    of 
damages  for  a  total  breach  of  the  cove- 
nants of  seisin  or  of  good  right  to  convey 
or  of  quiet  enjoyment  or  general  warranty 
Is   the   purchase  money,    or   value   of   the 
consideration.    If  the  failure   of  the  tiUe 
is  partial,  tte  measure  of  damages  to  the 
value  of  the  parcel  lost,  measured  by  the 
consideration,  or  the  value  at  the  time  of 
the  eviction.     Kingsbury  v.  MUner,  69  Ala. 
506;  Bibb  V.  Freeman,  59  Ala.  612;  2  Suth. 
Dam.    288;  Mecklem    v.    Blake,    99    Amer. 
Dec.   78,    note;  Brooks   v.   Black,    (Miss.)   8 
South.    Rep.    332,   24   Amer.    St    Rep.   267, 
note.    When,  as  in  this  case,  there  is  not 
a  faUure  of  titie,  the  fee  remaining  In  the 
grantee,  but  a  part  of  the  land  Is  subject 
to  a  perpetual  easement,  which  may  not  be 
removed   by   the   payment   of   money,   the 
measure  of  damage  is  the  depreciation  In 
value  of  the  land  by  reason  of  the  Incum- 
brance.    3    Sedg.    Dam.    |    972;  Qark    v. 
Zelgler,  78  Ala.  362,  85  Ala.  154,  4  South. 
Rep.  669.     Consequential  damages  are  not 
recoverable.     Nor  Is  the  value  of  improve- 
ments the  grantee  may  have  made  after 
the    purchase    an    element   of   damage.     If 
compensation  is  made  for  them,  as  has  been 
properly    said,    it   must   be   made   by    the 
evlctor.    Mecklem  v.  Blake,  99  Amer.  Dec. 
73,  note.    There  was  error  In  the  refusal 
of  the  first,  second,  third,  and  fifth  charges 
requested  by  the  appellant    There  was  no 
error  in  the  refusal  of  the  fourth  and  sixth 
charges  requested.     The  appellees  were  un- 
der ho  duty  to  give  notice  to  the  appellant 
before  surrendering  possession  to  the  mayor 
and  aldermen,  if  their  right  and  title  was 
paramount     Having    surrendered     without 
suit,  as  has  already  been  said,  in  this  action, 
the  burden  of  proving  the  superiority  of  the 
title  to  which  they  yielded  rests  upon  the 
appeUees.    They   are  not  bound   to   prove 
It  conduslvely,  as  is  asserted  in  the  sixth 
instruction.    In  all  civil  cases  the  measure 
of  proof  is  tbat  which  produces  in  the  minds 
of  the  jury  a  reasonable  conviction.    The 
other  matters  assigned   as   etror  will  not 
arise  again,  and  a  consideration  of  them  is 
unnecessary.    Reversed  and  remanded. 


(98    Ala.   BU) 

XNQRAM  V.  ILLGES  et  al. 

(Supreme  Court  of  Alabama.    June  22,  1893.) 

Wife's  Sbpabatb  Estate  —  What  Ookbtitctes— 
£viDENCs— Absolute  Deed  as  Hobtgaob. 

1.  A  man  and  wife  executed  a  mortgage 
on  certain  property  to  secure  his  debts,  and. 
after  their  deaths,  it  was  claimed  that  the 
property  was  the  wife's,  and  the  mortgage  in- 
valid. It  appeared  that  the  vendor  received  the 
price  from  the  husband;  the  sale  was  made  to 
the  latter;  and  he  immediately  took  possession, 
and  made  improvements  such  as  to  make  it  Iiis 
homestead.  The  employer  of  the  husband  tes- 
tified tliat  be  loaned  him  the  money  for  the 
purchase  and  the  improvements.  It  did  not  ap- 
pear that  the  wife  had  more  than  $200  after 
her  marriage,  and  tliis  she  had  two  years  be- 
fore the  purchase,  nor  did  it  appear  tbat  any 
part  of  this  liad  passed  into  the  husband's  pos- 
session,  except  that  the  vendor  testified  that 
at  the  time  of  the  sale,  10  years  before,  the 
husband  said  that  the  purchase  was  for  Ms 
wife,  who  was  furnisliing  the  money.  HM, 
that  the  property  was  not  the  s^arate  estate 
of  the  wife. 

2.  When  the  grantee  in  a  deed  absolute  on 
its  face  applies  to  a  court  of  equity  to  have  it 
declared  a  mortgage,  and,  as  such,  to  foreclose 
it  it  must  appear  that  the  agreement  that  the 
deed  should  operate  as  a  mortgage  was  con- 
temporaneous with  the  execution  of  the  instru- 
ment, or,  if  subsequent  was  supported  by  a 
consideration. 

Appeal  from  chancery  court,  Russell  coim- 
ty;   John  A.  Foster,  Chancellor. 

Bill  by  C.  B.  Ingram  against  Charles  R. 
niges,  administrator  of  the  estate  of  Katie 
M.  Heard,  deceased,  and  the  minor  children 
of  C.  li.  Heard,  deceaseil,  and  said  Katie  M. 
Heard,  and  Garrett  &  Sons,  to  foreclose  a 
mortgage  executed  by  said  decedents.  Gar- 
rett &  Sons  filed  their  answer,  setting  tip  the 
fact  that  the  said  C.  L.  Heard  and  Katie  M. 
Heard  had  executed  to  one  J.  S.  Garrett  a 
deed  to  the-  property  involved  In  this  suit, 
bearing  date  January  2,  1887,  but  that  this 
deed  was  really  intended  to  be  a  mortgage 
made  to  secure  an  existing  indebtedness,  and 
that  at  the  time  of  the  filing  of  the  original 
bill  in  this  suit  and  the  time  of  making  this 
answer,  there  was  still  a  balance  due  mi  said 
indebtedness.  The  said  Garrett  &  Sons  then 
asked  that  their  answer  be  taken  as  a  cross 
bill,  and  that  the  deed  executed  by  the  said 
O.  L.  Heard  and  Katie  M.  Heard,  intended 
as  a  mortgage,  be  foredosed.  i<rom  a  de- 
cree dismissing  the  bill  and  cross  bill,  com- 
plainant and  Garrett  &  Sons  appeal.  Re- 
versed. 

W.  J.  Samford  &  Son,  for  appellant  J.  M. 
ChUton  and  Thornton  &  McMichad,  for  croas 
appellants. 

STONB,  O.  J.  The  original  and  amended 
bills  were  filed  by  the  appellant  Ingram  to 
foredose  a  mortgage  on  a  lot  in  the  village 
of  Hatdiachubee,  Ala.,  executed  on  the  lat 
day  of  May,  1888;  by  O.  L.  Heard  and  wife, 
to  secure  the  payment  of  their  joint  and 
several  bill  single,  for  the  sum  of  $200,  pay- 
able Octolier  1,  1888,  and  any  advances  made 
them  during  the  current  year.    The  cron 
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bUl  was  filed  by  tfie  appellants  Garrett  & 
Sods,  alleging,  in  substance,  that  a  conrey- 
ance  of  the  lot  executed  by  Heard  and  wife 
on  the  22d  day  of  January,  1887,  to  J.  S.  Gar- 
rett, though  In  form  atnolute,  was  intended 
as  a  mortgage,  but  that  there  was  of  the 
debt  intended  to  be  secured  an  unpaid  bal- 
ance, which  was  due  and  owing  to  the  part- 
nership of  Garrett  &  Sons,  of  which  the  gran- 
tee, J.  S.  Garrett,  was  a  member,  and  pray- 
ing a  foreclosure.  Each  of  these  convey- 
ances was  acknowledged  by  the  wife  in  the 
form  required  to  convey  the  homestead. 
The  line  of  the  defense  which  was.  interposed 
is  that  the  lot,  the  subject  of  the  convey- 
ance and  of  the  mortgage,  was  the  separate 
estate  of  the  wife;  the  debts  were  the  debts 
of  the  husband;  and  she  had  not  capacity 
to  mortgage  them  for  the  security  of  the 
debts  of  the  husband.  On  the  hearing  on 
the  pleadings  and  evidence,  the  chancellor 
was  of  the  opinion  that  the  evidence  sus- 
tained all  the  defense,  and  rendered  a  decree 
dismissing  the  bill  and  cross  bill,  from  which 
these  appeals  are  taken. 

The  theory  of  the  defense  was  that  the  lot 
was  purchased  with  the  moneys  of  the  wife; 
or,  if  not  purchased  with  her  moneys,  but 
with  the  money  of  the  husband,  he  intended 
an  investment  for  her,  to  reimburse  money 
of  hers  he  had  invested  to  his  own  use. 
This  is  matter  strictly  and  purdy  defen- 
sive, the  burden  of  proving  which  rests  upon 
the  party  asserting  it.  The  burden  of  prov- 
ing a  disputed  fact  in  all  cases  rests  upon 
the  party  asserting  Its  existence,  and  claim- 
ing to  derive  right  and  benefit  from  it;  and. 
If  the  evidence  in  reference  to  it  does  not 
preponderate  in  favor  of  its  existence,  the 
party  must  fail  for  want  of  proof.  Lehman 
V.  McQueen,  65  Ala.  570.  The  legal  title  to 
the  lot  resides  In  the  appellee  Margollus,  but 
it  is  admitted  that  he  sold  the  lot  to  the  hus- 
band, receiving  from  him  fuU  payment  of  the 
purchase  money.  Nor  Is  it  matt»  of  dispute 
that  the  husband,  on  the  purchase,  entered 
into  possession,  and  made  valuable  improve- 
ments, converting  the  lot  Into  a  homestead 
for  himself  and  family.  It  is  shown  by  the 
evidence  of  Brinson,  in  whose  service  the 
husband  was  engaged  at  the  time  of  the 
purchase  of  the  lot,  that  he  loaned  him  the 
money  to  pay  the  purchase  money,  and  that 
subsequently  he  and  Ingram  loaned  or  ad- 
vanced him  the  greater  part  of  the  money 
to  pay  the  improvementa  It  does  not  ap- 
pear that  subsequent  to  the  marriage  the 
wife  had  exceeding  |175  in  money,  and  this 
was  more  than  two  years  prior  to  the  pur- 
chase of  the  lot;  and  it  is  not  shown  tliat 
any  part  of  this  sum  ever  .passed  into  the 
possession  or  under  the  control  of  the  hus- 
band, exo^t  as  it  may  be  matter  of  infer- 
ence from  the  declarations  he  Is  said  to  have 
made  to  the  v^idor,  Margollus,  at  the  time 
of  tlie  purchase  of  the  lot  These  declara- 
tions, as  testified  to  by  Margollus,  nearly  10 
years  after  they  were  made,  are  that  the 


husband  said  he  was  making  the  purchase 
for  his  wife,  and  that  she  was  furnishing 
the  money.  The  tesUmcmy  of  Brinson  is 
direct  and  positive  to  the  specific  facts  that 
he  loaned  the  husband,  on  his  own  credit, 
the  money  with  which  the  purchase  money 
of  the  lot  was  paid,  and  that  he  and  Ingram 
loaned  or  advanced  him  the  greater  part  of 
the  money  used  In  making  the  improvements. 
If  the  purchase  money  was  loaned  by  Brin- 
son, it  could  not  have  been  furnished  by  the 
wife,  as  these  verbal  declarations  import 
These  declarations  are  of  a  species  of  evi- 
dence which,  for  obvious  reasons,  in  all 
courts  of  all  times.  Is  received  with  great 
caution;  and  the  caati<m  necessarily  in- 
creases when,  as  In  tills  case,  there  is  such 
a  lapse  of  time  intervening  between  the 
making  and  the  deliverance  of  the  testimony 
of  them,  no  fact  being  shown  to  impress 
them  particularly  on  the  memory  of  tiie  wit- 
ness. 1  Greenl.  Ev.  §  200;  Garrett  v.  Gar- 
rett, 29  Ala.  439;  Wittick  v.  Traun,  31  Ala. 
199.  We  are  not  of  the  opinion  that  the  evi- 
dence of  these  declarations  should  be  con- 
sidered as  outweighing  the  evidence  of  Brin 
son,  direct  and  positive  to  the  i^edflc 
facts  that  he  loaned  the  husband,  on  his  own 
credit,  the  mcmey  with  which  the  purchase 
money  of  the  lot  was  paid,  and  that  he  and 
Ingram  loaned  or  advanced  him  the  greater 
part  of  the  money  with  which  the  Improve- 
ments were  made.  The  claim  of  the  per- 
sonal representative  of  the  wife  that  the  lot 
was  her  separate  estate  fails  for  the  want 
of  evidence  to  support  it 

It  is  true  that  the  grantee  of  the  deed, 
whidi  Is  absolute  on  its  face,  may,  in  a  court 
of  equity,  have  it  declared  a  mortgage,  and, 
as  a  mortgage,  foreclose  It  In  such  case, 
the  same  rule  applies  which  Is  applied  when 
the  grantor  asserts  that  such  deed  is  not, 
as  it  purports,  an  absolute  conveyance.  It 
must  be  shown  that  the  agreement  that  the 
conveyance  should  c^erate  as  a  mortgagee 
was  contemporaneous  with  its  execution,  or, 
If  subsequent  that  It  was  supixnrted  by  some 
new  consideration;  and  the  proof  of  the 
agreement  must  be  clear  and  convincing. 
Bryan  v.  Cowart,  21  Ala.  92.  We  do  not 
find  in  the  record  evidence  to  support  the 
allegations  of  the  cross  bill  tu  this  respect. 
It  may  be  the  answer  of  the  personal  rep- 
resentative of  the  wife  is  susceptible  oi  be- 
ing construed  as  admitting  the  deed  was 
Intended  as  a  mortgage.  However  that 
may  be,  the  answer  Is  not  evidence  against 
the  Infant  defendants,  her  heirs,  and  the 
heirs  of  her  husband.  There  Is,  of  conse- 
quence, no  error  in  the  decree  of  dismissal 
of  the  cross  biU,  and  in  this  respect  the  de- 
cree of  the  chancellor  must  be  affirmed.  The 
absolute  conveyance,  though  prior  in  point  of 
time  to  the  mortgage  to  the  api>ellant  was 
not  interposed  as  a  bar  to  the  relief  sought 
by  the  original  and  amended  bills.  On  the 
contrary,  it  was  agreed  between  the  par- 
ties, the  appellant  and  the  c(»npjiataiants  in 
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the  cross  bill,  that  the  mortgage  to  the 
appelant  was  oititled  to  foreclosure.  The 
debts  secured  by  the  mortgage  are  the  debts 
of  the  husband,  though  the  wife  Joined  him 
In  the  execution  of  the  bill  single.  The  mort- 
gage iB  properly  executed  and  acknowledged 
to  convey  the  homestead,  and  Is  a  valid  and 
operative  security  for  the  debts.  The  re- 
sult Is  the  decree  of  the  chancellor  on  the 
origflnal  and  amended  bills  must  be  re- 
versed, and  a  decree  here  rendered  grant- 
ing appropriate  reli^  to  the  app^ant  In- 
gram. It  Is  referred  to  the  register  to  take 
the  proper  account,  showing  the  amount  due 
complainant.  Including  Interest  until  the 
coming  in  of  the  report  All  other  ques- 
tions are  reserved  for  decision  by  the  chan- 
cellor.    Reversed,  rendered,  and  remanded. 


(99  AU.  148) 

PIESRSON  V,  STATE. 
(Supreme  Court  of  Alabama.    Jane  22,  1893.) 
E^cusiNQ  JuBOB — Cbimikal  Law— Inbtbootions. 

1.  A  policeman  summoned  as  a  juror  may 
be  excused  by  the  court,  under  Crim.  Code,  i 
4335,  allowink  the  court  to  excuse  a  juror  for 
any  "reasonaDle  or  proper  cause." 

2.  In  a  trial  for  murder,  an  instruction  to 
find  the  defendant  guilty  if  the  jury  "believe 
from  the  evidence,"  etc.,  is  erroneous,  in  omit- 
ting theclause,  "beyond  a  reasonable  doubt." 

3.  Where,  under  the  evidence,  defendant 
is  guilty  of  murder,  or  of  no  offense,  an  omis- 
sion to  charge  on  the  constituents  of  man- 
slaughter is  not  error. 

Appeal  from  circuit  court.  Pike  county; 
John  R.  Tyson,  Judge. 

The  appellant  was  indicted,  together  with 
one  Will  Jacks<m,  for  the  murder  of  Robert 
Henderson,  and  convicted  of  murder  in  the 
second  degree,  and  sentaiced  to  the  peniten- 
tiary for  a  term  of  10  years.     Reversed. 

The  testimony  for  the  sUte  tended  to  show 
that  at  a  certain  camp  ground,  in  the  coun- 
ty of  Pike,  a  quarrel  arose  between  the  de- 
fendants Oliver  Plerson,  Will  Jackson,  and 
some  other  negroes  from  Brundldge,  and 
some  negroes  from  Troy,  all  of  whom  were 
on  the  camp  grounds;  that  when  deceased 
walked  up,  to  quiet  the  fuss,  the  defend- 
ant, who  had  a  pistol  in  his  hand,  met  the 
deceased,  and,  cursing  him,  accused  the  de- 
ceased of  having  drawn  a  pistol  on  him; 
that  the  deceased  denied  this,  and,  while  they 
were  disputing  about  it.  Will  Jackson  walked 
up,  and  tried  to  take  the  pistol  from  the  de- 
fendant, saying  that  it  was  his;  that  the  de- 
fendant refused  to  surrender  the  pistol  at 
first,  but  ttiat,  after  a  few  words  exchanged 
between  blm  and  Will  Jackson,  he  gave  Will 
Jaclison  the  pistol,  and  took  up  a  baseball 
bat,  and,  going  towards  the  deceased,  again 
cursed  him  for  having  drawn  a  pistol  on 
him,  and  said  "that  he  was  a  great  mind  to 
break  deceased's  head  open,"  at  the  same 
time  drawing  the  bat  back  as  If  to  strike; 
that  the  defendant  made  a  motion  as  tf  to 
strike  the  deceased,  onoe  or  twice,  and, 
whUe  in  tills  threatening  attltode,  WQl  Jack- 


son shot  blm,  after  wlildi  the  defendant  and 
Will  Jadcwn  ran  off.  The  testimony  for  the 
defendant  tended  to  show  that  the  defendant 
and  Will  Jadcson  did  not  have  any  ocmver- 
sation,  and  that  the  defendant  gave  Jackson 
his  pistol  on  Jackson's  demanding  it,  saying 
that  it  was  his,  and  further  tended  to  show 
that  when  Jackson  did  the  shooting  the  de- 
fendant did  not  have  a  baseball  bat  in  bis 
hand.  The  written  charge  given  by '  the 
court  at  the  request  of  the  state,  and  to  the 
giving  of  whldi  the  defendant  excepted,  was 
in  the  following  language:  "The  coort 
charges  the  Jury,  If  several  persons  conqpire 
to  do  an  unlawful  act,  as  to  commit  murder, 
all  the  members  of  such  illegal  combination 
are  responsible  for  the  act  of  each  other, 
done  In  prosecution  of  their  common  pur- 
pose; and  In  this  case.  If  the  Jury  believe 
from  the  evidence  that  the  defendant  was 
acting  in  concert  with  Win  Jaclison,  and 
that  it  was  their  common  purpose  and  de- 
sign to  murder  Robert  Henderson,  and  that 
one  of  them.  In  pursuance  of  this  common 
purpose,  did  murder  him.  In  this  county, 
before  the  finding  of  this  Indictment,  then 
the  defendant  would  be  responsible  for  the 
act  of  his  accomplice,  whether  he  shot  the 
pistol,  or  whether  Will  Jackson  shot  the  pis- 
tol. If  the  evidence  shows  that  it  was  done 
by  either." 

R.  L.  Williams,  for  appellant  Wm.  L. 
Martin,  Atty.  Oen.,  for  the  State. 

OOIiBMAN,  J.  The  defendant  was  tried 
and  convicted  of  murder  In  the  second  de- 
gree. The  first  exception  Is  to  the  action 
of  the  court  In  excusing  the  Juror  Cowert 
who  had  been  drawn  and  summoned  on  the 
special  venire.  When  his  name  was  called 
he  stated  to  the  court  ttiat  he  was  a  mem- 
ber of  the  police  of  the  dty  of  Troy,  and  on 
active  duty,  and  asked  to  be  accused  from 
service  as  a  Juror.  The  court  excused  him, 
and  the  defoidant  excepted.  Section  4335  of 
the  Criminal  Code  is  as  f<Aows:  "The  coort 
may  excuse  from  srarlce  any  person  sum- 
moned as  a  juror.  If  he  Is  disqualified  or 
exempt  or  tar  any  other  reasonable  or  pr<H>er 
eanae,  to  be  determined  by  tiie  court"  We 
are  of  opinion  that  the  excuse  given  by  the 
Juror  Cowert  that  he  was  a  policeman  ot 
the  dty  of  Troy,  <m  active  duty,  was  a  "rea- 
sonable or  proper  caute,"  witliln  the  mean- 
ing of  the  statute.  His  duties  as  a  police- 
man could  not  be  attended  to  while  serving 
as  a  Juror.  The  case  comes  within  the  rule 
declared  in  Fariss  v.  State,  85  Ala.  1,  4 
South.  R^.  679,  and  Maxwell  v.  State,  89 
Ala.  150,  7  South.  Rep.  824.  In  the  case  of 
Phillips  V.  State,  68  Ala.  469,  the  Jrsroc 
claimed  to  be  exempt  from  Jury  duty  under 
the  provisions  of  a  special  statute,  and  the 
trial  court  so  held.  This  court  held  that 
the  facts  did  not  show  he  belonged  to  the 
class  exempted  by  the  statuta  Section  4335 
of  the  Code  was  not  considered  in  that  case. 
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and  the  jnior  was  not  ezonsed  under  Its 
provisions. 

The  second  erception  Is  to  the  giving 
charge  Mo.  2  for  the  prosecution.  The  ob- 
jection to  this  charge  is  that  the  Jury  were 
Instructed,  "If  they  believe  from  the  evi- 
dence that  the  defendant  was  acting  in  con- 
cert with  Will  Jackson,"  etc.  The  precise 
objection  Is  that  the  degree  of  proof  re- 
quired by  the  charge  is  too  low.  Being  a 
criminal  trial,  the  law  requires  that  the 
proof  must  satisfy  the  Jury  "beyond  a  rea- 
sonable donbt,"  to  authorize  a  conviction. 
The  pnqmsltlon  is  certainly  correct.  A  Jury 
should  not  convict  unless  they  are  satisfied 
from  the  evidence,  beyond  a  reasonable 
doubt,  of  the  defendant's  guilt.  Section 
2756  of  the  Code  declares  that  "charges 
moved  for  by  either  party  •  •  •  must 
be  given  or  refused  In  the  terms  in  which 
th^  are  wiittoi  •  •  •  and  may  be 
taken  by  the  Jury  with  them  on  retirement" 
Certainly,  the  charge,  as  given,  is  not  the 
law.  It  does  not  appear  anywhere  In  the 
record  that  the  coiirt  instructed  the  Jury 
as  to  the  measure  of  proof  required.  In  crim- 
inal cases,  to  authorize  a  conviction.  In  the 
charge  given,  they  are  instructed  "that,  if 
they  believe  from  the  evidence,"  that  Is 
Buffldent  The  Jury  had  this  charge  "with 
them  on  their  retirement"  The  Jury  are 
bound  by  the  instruction  of  the  court  They 
may  have  believed  the  facts  predicated  In 
the  charge,  and  yet  have  not  been  satisfied 
of  their  truth,  beyond  a  reasonable  doubt 
There  is  no  presumption  of  error  without  In- 
Jury,  in  a  criminal  case,  in  this  state.  We 
are  at^are  that  it  has  been  held  differently 
tn  other  courts,  and  that  the  giving  of  such 
a  charge  merely  calls  for  an  explanatory 
charge,  to  the  effect  that  "to  believe  from 
the  evidence"  requires  the  Jury  "to  be  satis- 
fled  beyond  a  reasonable  doubt."  People  v. 
Sheidcm,  68  Cal  434,  438,  9  Pac  Rep.  467. 
We  cannot  consent  to  the  doctrine.  If  a 
court  should  charge  a  Jury  In  a  dvll  case 
that  they  must  be  satisfied  beyond  a  rea- 
sonable doubt  of  any  fact  in  dispute,  tills 
court  would  not  hesitate  to  reverse,  and  we 
cannot  see  why,  if  "to  believe  the  evldmce" 
is  not  error,  and  merely  calls  for  an  explan- 
atory charge,  why  "to  believe  b^ond  a  rea- 
sonable doubt,"  in  a  dvll  case,  should  be 
error,  and  not  held  to  be  a  mere  statement 
of  law,  whidl  calls  for  an  ezplanatoiy 
charge.  Furthermore,  we  regard  the  rule 
as  to  ^vlng  eiplanat(H7  charges  as  applying 
only  wh«a  the  charge  given  asserts  a  cor- 
rect proposition  of  law,  but  from  its  phrase- 
ology, or  some  other  cause.  Is  calculated  to 
mislead  the  Jury,  but  we  cannot  sanction 
the  application  of  the  rule  In  cases  where 
the  charge  given  asserts  absolutely  an  incor- 
rect proposition  of  law.  Under  this  doc- 
trine, ev«y  erroneous  charge  given  must  be 
held  to  be  cured  by  subsequently  giving  a 
correct  charge.  What  is  a  Jury  to  do,  with 
two  charges  given  for  thdr  guidance,  whldi 


assert  two  propositions  of  law,— tke  one  In- 
structing a  conviction  If  they  "believe  the 
evidence,"  the  other  instructing  them  not  to 
convict  unless  "they  are  satisfied  beyond  a 
reasonable  doubt?"  We  hold  the  court 
erred  in  giving  the  charge.  We  are  aware 
that  in  some  cases  in  our  own  courts,  where 
the  facts  were  not  disputed,  and  the  only 
question  was  whether,  as  a  matter  of  law, 
upon  the  imdlsputed  facts,  the  defendant 
was  guilty,  the  general  diarge  was  given, 
to  convict  If  the  Jury  "brfieved  the  evi- 
dence," and  no  exception  was  taken  to  the 
charge  on  this  account 

The  law  of  conspiracy,  as  applicable  to  the 
facts  of  this  case,  has  be»i  so  fuUy  and 
dearly  stated  In  the  cases  of  Martin  v. 
State,  68  Ala.  116,  8  South.  Rep.  23,  and 
Taimer  v.  State,  82  Ala.  1,  8  South.  R^. 
613,  we  content  otursdves  with  one  extract 
from  eadi  case.  In  the  first  It  is  said,  on 
page  119,  88  Ala.,  and  page  24,  8  South. 
Rep.:  "Conspiracy,  or  a  common  purpose  to 
do  an  unlawful  act,  need  not  be  shown  by 
positive  testimony.  Nor  need  it  be  shown 
that  there  was  prearrangement  to  do  the 
specific  wrong  complained  of.  When  two 
or  more  persons  enter  upon  an  unlawful 
oiterprlse,  with  a  common  purpose  to  aid, 
assist,  advise,  or  encourage  eadi  other  in  what- 
ever may  grow  out  of  the  enterprise  upon 
whldi  they  enter,  each  is  responrible,  dvil- 
ly  and  criminally,  for  everything  which  may 
consequently  and  proximately  result  from 
such  tmlawful  purpose,  whetfa^  spedfically 
contemplated  <«  not,  and  -  whether  actually 
perpetrated  by  all,  or  less  than  all,  of  the 
conspirators.  And  it  is  not  necessary  to 
this  equal  accountability  that  positive  proof 
be  made  of  the  unlawful  common  purpose 
with  which  the  enterprise  was  altered 
upon.  It  may  be  inferred  from  the  con- 
duct of  the  partidpants.  'All'  those  who 
assemble  themsdves  together,  with  an  in- 
tent to  commit  a  wrongful  act,  the  execu- 
tion whereof  makes  probable,  In  the  nature 
of  things,  a  crime  not  spedfically  designed, 
but  incidental  to  that  whidi  was  the  object 
of  the  confederacy,  are  responsible  for  sudi 
inddental  crime.  •  •  •  And  where  per- 
sons combine  to  stand  by  one  another  in  a 
breach  of  the  peace,  with  a  general  resolu- 
tion to  resist  to  the  death  all  opposers,  and. 
In  the  execution  of  their  design,  murder  is 
committed,  all  of  the  company  are  equally 
prlndpals  in  the  murder.'  1  Whart  Orim. 
Law,  8  220.  Tt  should  be  observed,  how- 
ever, that,  while  the  parties  are  responsible 
for  consequent  acts  growing  out  of  the  gen- 
eral design,  th^  are  not  for  independ^it 
acts  growing  out  of  the  particular  malice 
of  hidivlduals.'  Id.  |  887.  And  this  is  the 
general  doctrine  on  the  subject  Smith  v. 
State,  52  Ala.  407;  Jordan  v.  State,  79  Ala. 
9;  Williams  v.  State,  81  Ala.  1,  1  South. 
Rep.  179;  Amos  t.  State,  83  Ala.  1,  3  South. 
Kep.  748;  1  Blsh.  Crim.  Law,  (  648."  And 
In  Tannor'g  Case  It  is  said,  on  page  6,  82 
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Ala.,  and  page  615,  9  South.  Rep.:  "And 
-this  criminal  accountability  extends,  not 
alone  to  the  enterprise,  adventure,  or  en- 
connter  In  which  the  conspirators  are  en- 
gaged, but  It  takes  In  the  proximate,  nat- 
ural, and  logical  consequences  of  acts  In- 
tentionally done;  and  one  who.  Is  present, 
encouraging  or  ready  to  aid  another  in  such 
conditions,  must  be  presumed  to  be  cogni- 
zant of  that  other's  intention,  to  the  extent 
above  expressed.  If  such  conspiracy  or 
community  of  purpose  embrace  the  contin- 
gency that  a  deadly  encounter  may  ensue, 
with  the  common  Intention,  express  or  im- 
plied, to  oicourage,  aid,  or  assist,  even  to 
the  taking  of  life,  should  the  exigendes  of 
the  encounter  lead  up  that  result,  then,  as  a 
general  rule,  the  act  of  one  becomes  the  Act 
of  all,  and  the  one  whQ  encourages,  or 
stands  ready  to  assist,  Is  alike  guilty  with 
ihe  one  who  perpetrates  the  violence.  And 
such  community  of  purpose  or  conspiracy 
need  not  be  proved  by  positive  testimony. 
It  rardy  is  proved.  The  Jury  are  to  deter- 
Uilne  whether  it  exists,  and  the  extent  of 
It,  from  the  conduct  of  the  parties,  and  all 
the  testimony  in  the  cause.  WlUlams  v. 
State,  81  Ala.  4,  1  South.  Eep.  170;  Martin 
V.  State,  89  Ala.  115,  8  South.  Uep.  23;  Gib- 
son V.  State,  89  Ala.  121,  8  South,  llep.  98."- 
Keeping  the-;e  principles  in  view,  the  trial 
court  will  have  but  little  difficulty  In  form- 
ing Its  own  charge,  and  In  determining  the 
correctness  of  charges  requested  by  either 
sidfe 

We  do  not  think  the  court  erred  in  not 
charging  the  Jury,  of  Its  own  motion,  as  to 
the  constituents  of  manslaughter.  Under 
the  facts  as  disclosed  in  the  record,  the  de- 
fendant was  guilty  of  murder,  or  of  no 
offense  for  which  he  could  be  convicted  un- 
der this  Indictment  We  do  not  know  that 
the  evidence  will  be  the  same  on  another 
trial,  and  we  state  that  it  is  much  the  safer 
rule  to  charge  upon  all  the  degrees  of  homi- 
cide included  In  the  indictment,  when  a 
party  is  on  trial  for  murder,  unless  It  Is 
perfectly  dear  to  the  Judicial  mind  that 
there  is  no  evidence  tending  to  bring  the 
offense  within  some  particular  degree. 

There  was  evidence  tending  to  show  a  pre- 
concert—a  community  of  purpose — on  the 
part  of  Will  Jackson  and  the  defendant  to 
take  the  life  of  deceased,  and  that  defendant 
was  present,  aiding,  encouraging,  or  abet- 
ting Will  Jackson,  and  that  defendant  him- 
self entertained  malice,  and  had  the  Intent 
to  take  life.  •  But  it  was  for  the  Jury  to  say 
what  credit  should  be  given  to  this  evidence. 
Under  the  facts  of  the  case,  as  disclosed  In 
the  record,  the  law  is  that  If  Jackson  enter- 
tained malice  towards  deceased,  and  had 
the  intent  to  kill  him,  unless  the  defendant 
also,  on  his  part,  entertained  malice,  or  un- 
less he  knew  that  Jackson  entertained  such 
malice  and  intent,  and,  with  knowledge  or 
notice  of  such  malice  and  intent,  aided,  en- 
couraged,  or  abetted   blm,   the  defendant 


ou{^t  not  to  be  convicted  of  murder.  Tan- 
ner's Case,  supra;  Jordan  v.  State,  79  Ala. 
9.  There  was  evidence  tending  to  show 
these  conditions  existed,  but  it  was  a  ques- 
tion for  the  Jury  to  say  what  weight  should 
be  given  to  this  evidence.  The  charges  re- 
quested by  the  defendant,  which  referred 
these  questions  to  the  Jury,  should  have 
been  given.  We  need  not  specify  the 
charges,  and  it  would  not  be  proper  to  par- 
ticularize the  facts.  Nothing  we  have  said 
contravenes  or  limits  the  rule  whldi  holds 
tn  accomplice  responsible  "for  acts  which 
are  the  direct,  proximate^  natural  result  of 
the  common  purpose  or  conspiracy,"  but 
our  purpose  is  to  emphasize  the  fact  that 
the  Jury  should  say,  from  all  the  evidence, 
whether  a  particular  act  was  within  the 
scope  of  the  common  purpose,  or  grew  out. 
of  the  indlvidiial  malice  of  the  perpetrator. 
Tanner  v.  State,  supra.  What  we  hare  said 
will  suffice  on  another  trial. 
Reversed  and  remanded. 


aoo  Ala.  MD 
WOOD  V.  RICHMOND  &  D.  R.  00. 

(Supreme  Court  of  Alabama.    June  22.  1893.) 
Oabbibks  —  Obstboctbd   Platform  —  Contrib- 

UTORT  NeOLIOBNCB  OF  FaSSENOER. 

Where  a  passenger  In  passing  from  the 
station  to  a  train  fell  over  lumber  obstructing 
the  platform  in  part,  which  he  knew  was  on 
the  platform,  but  had  forgotten  at  the  time  he 
fell,  ne  was  guilty  of  contributory  negligence. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  B.  Head,  Judge. 

This  was  an  action  brought  by  W.  H.  Wood 
against  the  Richmond  &  Danville  Railroad 
Company  to  recover  damages  for  personal  in- 
juries, alleged  to  have  been  suffered  by  rea- 
son of  the  defendant's  negligence.  There 
was  Judgment  for  the  def^idant,  and  plaln- 
Hfl  api>eals.     AiSrmed. 

John  S.  Jemison,  for  appellant  James 
Weatherly,  for  appellee. 

COLBMAN,  J.  The  plaintiff.  Wood,  sued 
to  recover  damages  for  personal  Injuries. 
There  is  no  substantial  conflict  in  the  evi- 
dence, and  we  are  of  opinion  that  the  de- 
fendant was  guUty  of  negligence  as  averred 
in  the  complaint  The  main  question  is  as 
to  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence.  The  facts  show  that 
about  6  o'clock  P.  M.,  October  4,  1890, 
plaintiff  arrived  at  Pell  City,  to  take  passage 
on  defendant's  road  for  Birmingham;  that  he 
purchased  a  flrst-dasa  ticket;  Oiat  the  train 
was  delayed  until  about  1  o'clock  A.  M.; 
that  the  route  from  the  station  house  to 
the  train  was  over  a  platform  prepared  by 
the  defendant  for  the  use  of  passengers; 
that  there  were  pieces  of  lumber  and  cross- 
ties  on  the  platform,  obstructing  in  part  the 
passageway;  that  there  was  room  sufficient 
for  passengers  on  the  platform  between  the 
pile  of  lumber  and  the  edge  of  the  platform; 
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that  it  tras  dark,  and  defendant  had  no 
lil^ts,  and  that  In  attempting  to  reach  the 
train  at  the  place  where  passengers  were  ac- 
costomed  to  board  the  train  he  stumbled 
over  the  obstruction,  and  was  Injured.  There 
was  other  evidence  tending  to  show  the  same 
facts.  Plaintiff  himself  testified  that  he  had 
seen  the  lumber  and  obstruction  on  the  plat> 
form,  and  knew  Its  location,  but  testified 
that  at  the  time  he  stumbled  upon  the  ob- 
stmctlon  "he  did  not  recollect  the  fact  that 
he  had  seen  the  Umbers  the  evening  before." 
The  passenger  train  bad  been  standing  some 
time  on  a  side  track,  near  the  station,  and 
convenient  to  It,  waiting  until  a  freight  train 
moved  out  from  the  depot  on  the  main  track. 
There  does  not  appear  to  have  been  any 
emergency  for  unusual  haste.  As  we  have 
said,  the  defendant  was  guilty  of  negligence 
in  failing  to  have  the  passageway  cleared  of 
obstructions,  or  In  not  having  sufficient  light 
to  enable  the  passengers  to  see  the  obstruc- 
tions. It  does  not  appear  that  there  was 
any  difficulty  in  passing  along  the  platform 
by  one  who  knew  of  the  obstruction.  If  he 
was  at  aU  careful.  Did  Inattention,  thought- 
lessness, forgetfulness,  or,  In  the  language  of 
the  plaintiff,  that  at  the  time  "he  did  not  rec- 
ollect having  seen  the  timbers  there  the  even- 
ing before,"  constitute  such  contributory  neg- 
ligence per  se  as  to  justify  the  giving  of  the. 
affirmative  charge  by  the  court  for  the  de- 
fendant? In  the  case  of  Railroad  C!o.  v. 
Hall,  87  Ala.  719,  6  South.  Rep.  277,  in  refer- 
ence to  an  employe  suing  the  road,  the  court 
uses  this  language:  "On  the  other  hand. 
If  he  has  been  sufficiently  warned  or  notified, 
and  from  Inattention,  indifference,  absent- 
mindedness,  or  forgetfniness  he  falls  to  In- 
form himself,  or  t&Oa  to  take  the  necessary 
steps  to  avoid  the  Injury,  this  is  negligence, 
and  he  should  not  recover;"  citing  many 
authorities  to  the  proposition.  The  facts  of 
the  case  of  Railroad  Co.  v.  Arnold,  84  Ala. 
159,  4  South.  Rep.  859,  In  some  respects  were 
similar  to  the  one  now  under  consideration. 
The  station  house  or  ticket  office  was  upon 
an  elevated  platform.  The  descent  from  the 
platform  was  by  means  of  a  narrow  stair- 
way. Arnold  was  familiar  with  the  way  of 
descent,  and  was  "cautioned  to  look  out  for 
the  steps."  It  was  dark,  and  there  were  no 
lights,  and  plaintiff  did  not  call  for  lights. 
As  he  attempted  to  descend  to  board  the 
train,  he  deflected  too  far  to  the  right,  missed 
the  steps,  and  fell  and  was  Injured.  Ar- 
nold's fall  was  not  occasioned  by  forget- 
fulness  or  absent-mindedness.  His  purpose 
was  to  descend  the  steps,  but  he  missed  them. 
The  court  held,  though  not  unanimously,  that 
under  the  circumstances  of  the  case  the  que»- 
tlon  of  contributory  negligence  was  a  fact 
to  be  determined  by  the  Jury.  The  difference 
between  the  case  and  the  one  at  bar  is  this: 
In  the  former,  the  Injured  party  had  In  mind 
the  Afflculty  of  the  descent,  and,  according  to 
bis  testimony,  was  endeavoring  to  descend  by 
the  stepway,  but  mistook  its  exact  location. 


In  the  case  at  bar  no  lights  were  called  for; 
there  was  no  thought  of  the  ol>stTuction,  and 
heedlessly  or  from  forgetfulness  the  plaintiff 
stumbled  and  felL  We  think  his  own  testi- 
mony shows  that  he  was  guilty  of  contribu- 
tory negligence.  We  cannot  foresee  the  re- 
sult if  it  be  once  admitted  that  mere  forget- 
fulness or  Inattention  can  excuse  negligence. 
We  find  no  error  in  the  record,  and  the  Judg- 
ment must  be  affirmed. 


an  Ala.  m) 

OXFORD  LAKE  LINE  v.  STEADHAM. 

(Supreme  Ck)urt  of  Alabama.    June  22,  1893.) 

RiiuioAD  CoupuiiEs— Neglioenoe— Friobtbh- 
INQ  HoBSES— Escape  or  Btbam. 

1.  A  complaint  against  a  railroad  company 
for  taegligence  is  snmdent  which  alleges  that 
plaintiff's  mule  was  frightened  at  the  unneces- 
saiy  noise  of  defendant's  train  near  a  highway, 
and  "owing  to  the  negligence  of  the  defendant  s 
employes  rnnning  and  managing  said  cars." 

2.  Where  the  steam  is  allowed  to  escape 
from  an  engine  in  order  to  slow  np,  as  is  nec- 
essary, to  make  a  sharp  curve  In  the  track, 
and  a  mule  driven  on  a  road  running  parallel 
thereto  is  frightened  thereby,  and  runs  away, 
the  railroad  company  is  not  Uabla 

Appeal  from  city  court  of  Annlston;  B.  F. 
Cassady,  Judge. 

Action  by  WUliam  Steadham  against  the 
Oxford  Liske  Line  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained by  reason  of  the  negligence  of  the 
defendant's  employe.  There  was  Judgmoit 
for  the  plaintiff,  and  defendant  appeals. 
Beveised. 

The  allegations  of  negligence,  as  contalneu 
In  the  first  count  of  the  complaint,  are  as  fol- 
lows: "That  on  the  said day  of  August, 

1891,  plaintiff  was  riding  from  Oxford  east- 
ward In  a  buggy,  drawn  by  a  mule  hitched 
thereto,  along  the  public  highway  In  the 
town  of  Oxford,  about  one-quarter  of  a  mile 
east  of  the  buslnesp  block  thereof,  where 
the  public  highway  and  the  Oxford  Lake 
Line  run  side  by  side,  when  he  [the  plain- 
tiff] was  overtaken  by  the  engine  and  cars 
running  on  said  line;  and  that.  Just  as  they 
were  almost  even  with,  or  in  seven  or  eight 
yards  of,  plaintiff,  the  engineer  thereof,  with 
gross  recklessness  and  n^llgence,  unneces- 
sarily caused  the  steam  to  escape  from  the 
engine,  the  sight  and  noise  of  which  firi^t- 
cned  said  mule^  and  caused  him  to  run 
away  with  the  buggy,  and  plalntifl  was 
thereby  thrown  from  said  buggy  and  greatly 
injured;  that  his  collar  bone  was  badly  In- 
jured, his  right  arm  partly  paralysed,  and 
his  spine  Injured;"  for  wlilch  Injuries  com- 
plainant brings  said  suit  The  allegationB 
of  negligence,  as  contained  In  the  sixth 
cotmt,  after  setting  up  the  fact  of  the  de- 
fendant's mule  becoming  frightened  and 
running  away,  are  as  follows:  "That  the 
mule  became  frightened  and  started  to  run, 
owing  to  the  neglig«ioe  of  the  defendant's 
employes  in  running  and  managing  said 
cara,  causing  great  damage  to  plaintilt  m 
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aforesaid,"  etc.  The  demnrrera  to  this  last 
count  of  the  complaint  are  substantially  as 
follows:  (1)  Tliat  it  does  not  sufficiently 
appear  that  plaintiff  was  injured  by  reason 
of  defendant's  negligence;  (2)  that  tiie  de- 
fendant is  not  liable  for  the  fright  caused 
plaintiff^  mule  in  the  use  and  nmning  of 
its  cars;  (3)  that  the  defendant's  negligoice, 
as  alleged  in  the  said  sixth  count,  is  too  re- 
mote.    These  demurrers  were  overruled. 

J.  J.  Wllliett,  for  appellant  Kelly  & 
Methrin,  for  appklee. 

HARALSON,  3.  There  were  originally 
five  counts  in  the  complaint,  to  wliich,  by 
amendment,  a  sixth  was  added.  The  de- 
fendant demurred  to  each  cotmt,  but  before 
the  demurrer  was  passed  on  the  plaintiff 
amended  his  complaint  by  striking  out  aU 
the  counts  except  the  first  and  sixth,  the 
demurrers  to  whldi  were  overruled,  and  de- 
fendant toolc  issue  on  them.  In  the  writ- 
ten agreement  of  appellant's  counsel  filed 
in  the  cause  it  is  admitted  that  the  first 
count  is  a  good  one,  and  the  assignment 
of  error  based  on  its  overruling  is  waived. 
The  averments  of  negligence  in  the  sixth 
count  are  such  as  have  many  times  been 
held  to  be  sufficient.  Railroad  Co.  v.  Thomp- 
son, 62  Ala.  500;  Railway  C!o.  v.  Iiazarus, 
8S  Ala.  4^,  6  South.  Rep.  877;  Railroad 
Co.  V.  Watson.  90  Ala.  41,  7  South.  Rep. 
813;  Stanton  v.  Railroad  Co.,  91  Ala.  382, 
8  South.  Rep.  798;  Railway  Co.  v.  Cbewn- 
ing,  93  Ala.  24,  9  South.  Rep.  458. 

The  principles  upon  which  this  case  rests 
have  been  well  settled.  It  is  laid  down  by 
Pierce  in  his  work  on  Railroads  that  "the 
authority  to  operate  a  railroad  includes  the 
right  to  make  the  noises  incident  to  the 
movement  and  worldng  of  its  engines,  as  in 
the  escape  of  steam  and  rattling  of  cars; 
and  also  the  right  to  give  the  usual  and 
proper  admonitions  of  danger,  as  in  the 
sounding  of  whistles  and  the  ringing  of 
bells.  It  is  therefore  not  liable,  wtiile  exer- 
cising its  right  in  a  lawful  and  reasonable 
numner,  for  injuries  occasioned  by  horses, 
when  being  driven  upon  the  highway,  tak- 
ing fright  at  such  noises;  but  if  the  injury 
resulting  from  the  fright  would  not  have 
happened  but  for  a  breach  of  duty  by  the 
company,  it  will  be  liable  for  the  injury." 
Pierce,  R.  R.  348.  Rorer  states  the  princi- 
ples to.  the  same  effect,  and  adds:  "But  If 
the  acts  of  the  servants  occasioning  the 
fright  are  wanton  and  malicious,  and  be 
done  in  the  discharge  of  their  business  by 
using  the  appliances  of  the  company,  such 
as  wanton  whistling  of  the  engine,  and  the 
reckless  discliarge  of  steam,  the  company 
will  beUable."  Ror.  R.  R.  704,  (12.)  In  RaU- 
road  Co.  v.  Stinger,  78  Pa.  St  225,  in  a  case 
similar  to  this,  it  is  said:  "It  vaaj  be  safely 
assimied '  that  -  the  comjpony  are  not  liaMe 
for  injuries  resulting  frqm  the  use  of  tb^ 
cars,  where  due  care  is  exercised.   The  noise 


of  a  rapidly  moving  train,  as  well  as  the 
sound  of  the  whistle,  may  alarm  a  horse, 
and  cause  an  accident  Whether  such  ac- 
cident imposes  a  liability  upon  the  company 
to  make  compensation  in  damages  must  de- 
pend, to  a  great  extent  upoa  the  fact 
whether  it  was  the  result  of  a  want  of 
proper  care  on  the  part  of  the  persons  In 
cliarge  of  such  train."  In  that  case  the 
fright  and  running  away  of  the  horse,  and 
the  consequent  injury  to  the  plaintiff,  w«fe 
alleged  to  have  been  occasioned  by  the  un- 
necessary and  improper  blowing  of  the 
whistle  of  the  engine,  and  it  was  held  that 
the  mere  fact  of  the  whistling  furnished 
no  presumption  of  negligence.  Inasmuch  aa 
the  whistle  was  in  general  use  on  all  roads 
operated  by  steam,  and  was  necessary  and 
proper  to  be  used;  but  whether  or  not  it 
was  used  in  such  an  improper,  recldess,  or 
wanton  manner  as  to  amount  to  negligence 
was  a  subject  of  legitimate  inquiry  to  be 
submitted  under  all  the  facts  of  the  case 
to  the  Jury.  In  Stanton  v.  Railroad  Co., 
supra,  the  foregoing  principles  received  ap- 
probation at  our  hands,  and  it  was  further 
held  that  "as  the  raUroad  corporation  has 
the  right  to  use  its  track,  and  make  the  re- 
quired signals  at  a  public  crossing,  and  all 
the  usual  noises  incident  to  the  running  and 
-moving  of  its  trains,  it  was  incumbent  on 
the  plaintiff  to  show  the  blowing  off  of 
steam  and  the  making  of  the  noise  com- 
plained of  were  unnecessaiy,  and  recklessly 
or  wantonly  done,  or  with  the  Intention  to 
frighten  the  mare."  The  evidence  in  this 
cause  showed  without  contradiction  that  the 
plaintiff,  at  the  time  he  was  injured,  was 
riding  In  a  buggy,  vrtth  another  parQr, 
drawn  by  a  mule,  returning  home  from  the 
town  of  Oxford;  that  the  mule  was  a  gentle 
one,  had  never  rim  away  before,  but  would 
sometimes  shy  or  dodge;  that  the  public 
highway  he  was  traveling  ran  parallel  with  a 
street  In  said  town,  along  which  the  defend- 
ant's railroad  ran,  but  how  far  apart  is  not 
diown  further  than  that  at  the  point  of 
the  accident  the  track  came  within  about 
30  feet  of  the  public  road  the  defendant  was 
ti-avellng,  and  at  that  point  it  turned  by  a 
sliarp  curve  to  the  right  and  ran  away  from 
said  road;  that  the  engine  of  the  defend- 
ant's train  was  under  the  management  of 
a  skillful  and  competent  engineer;  that  as 
the  train  was  approaching  said  curve  It  was 
running  about  six  miles  an  hour,  and  steam 
was  being  blown  off  under  the  engine,  at 
which  plaintiff's  mule  took  fright  i^an  off, 
threw  him  out  of  the  buggy,  and  injured 
him.  The  evidence  on  the  part  of  the  de- 
fendant showed  that  It  was  the  invariable 
custom  of  the  engineer,  in  approaching  said 
curve,  to  let  off  steam,  to  slow  up  in  mak- 
ing .the  curve;  that  be  did  not  allow  any 
more  -steam  to  escape  than  was  necessary 
OP  customary;  and  the  engineer  swore  he 
had  no  idea  or  thought  of  frightening  plain- 
tiff's mule.    There  is  nothing  in  the  plain- 
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tUTs  evidence  to  conlradlot  that  offered  by 
defendant,  or  at  Tnrlance  vrlth  It,  tmleas 
it  be  a  statement  by  one  Brown,  examined 
by  the  plalntUC.  He  was  an  engineer,  and 
the  statement  to  which  we  refer  is  "that 
witness  had  been  on  the  car  going  to  Oxford 
Lake  many  times,  and  did  not  know  any 
place  where  It  was  necessary  to  let  off 
steam."  This  statement  was,  Sn  effect,  that 
tbe  witness  did  not  know  of  or  remember 
the  carve  in  this  railroad  at  the  time  he 
testified.  He  says  nothing  about  the  cnrve 
In  his  testimony,  and  the  other  nndisputed 
evideiice  in  the  cnnsc  shows  it  was  a  very 
sharp  one.  The  engineer  states,  in  reference 
to  it,  "that  said  curve,  hear  which  the  acci- 
dent occurred,  wan  and  is  a  very  sharp  carve, 
and  iiersons  could  not  be  seen  on  the  tradfc 
ahead  until  said  curve  had  been  entered." 
It  was  his  doty  to  slow  up,  and  make  that 
turn  in  the  track  with  great  caution.  Aa 
we  said  in  a  recent  case,  touching  this  mat- 
ter, we  may  here  repeat,  that  in  running 
a  train  where  a  curve  is  to  be  turned,  and 
where  the  view  is  obstructed,  "tiie  sharper 
the  oorve  the  greater  the  care  with  whi<dt 
trains,  as  to  their  speed,' should  be  operated, 
to  prevent  the  liability  to  encounter  obsta- 
cles hidden  by  reason  of  the  curve.  Where 
anything  suggests  care  to  avoid  peril  and 
danger  to  others,  the  higher  the  duty  in- 
creases to  observe  It"  Bailroad  Oo.  T. 
Harris,  13  South.  Kep.  377,  (at  presoit 
term.)  So  there  Is  nothing  in  the  evidence 
of  this  witness  to  dispute  or  set  aside  the 
other  ondispnted  evidence  in  the  cause,— 
that  the  train  of  defendant  was  being 
operated  at  the  time  by  a  careful  engineer, 
tai  a  prudent  manner,  and  with  no  more 
noise  or  escape  of  steam  than  was  usual 
and  necessarily  Incident  to  its  movement. 
The  plaintiff's  Injury  arose  from  no  negli- 
gence of  the  defendant's  employee,  and  was 
an  aooidoit  for  which  defendant  is  in  no 
way  responsible.  The  general  charge,  as 
requested  by  defendant,  should  have  been 
given.    Beversed  and  remanded. 


SBWBLL  V.  STATS. 
(Supreme  Conrt  of  Alabama.     Jane  22,  1893.) 

AFFBiJ/^MATTEK   KOT  APPABBRT      R  BlCOKD. 

An  order  overruling  a  motion  to  quash 
a  venire  on  extrinsic  facts  stated  in  the  mo- 
tion cannot  be  reviewed  unless  the  record  show 
tlutt  some  proof  of  them  was  made  or  offered. 

Appeal  from  Geneva  county  court;  Jere 
Menitt,  Judge. 

The  appellant  In  this  case  was  Indicted, 
tried,  and  ccmvicted  for  carrying  weapons 
concealed  about  his  person.     Affirmed. 

The  only  question  resMved  on  this  ai^>eal 
is  the  court's  overruling  the  defendant's  mo- 
tion to  quash  the  venire.  There  were  sev- 
eral gronnds  of  this  motion,  but  there  was  no 
evidence  introduced  to  snpp<»rt  said  motion. 


and  the  opinion  of  this  court  renders  tt 
unnecessary  to  set  out  these  grconds  in  de- 
talL 

John  A  Ragland,  for  appellant  Wm.  Ii. 
Martha,  Atty.  Gen.,  for  the  State. 

HEAD,  J.  There  is  nothing  in  this  case 
to  review.  The  defendant  moved  to  quash 
the  venire  based  on  certain  extrinsic  facts 
stated  in  the  motion.  If  those  facts,  or 
any  of  them,  In  law  constituted  a  sufficient 
ground  for  the  motion,  (which  we  do  not, 
by  any  means,  Intimate  is  true,)  the  record 
does  not  show  that  any  proof  of  them  was 
made  or  offered  to  be  made.  It  simply  shows 
thnt  the  motion  was  made  and  overruled. 

Affirmed. 


(M  Aliu  US) 
BBWBLIj  ▼.  BTATB. 
(Supreme  Ooort  of  Alabama.    June  22,  1898.) 
Cabrtino  Cokobalsd  Wbapohs— Evibbmce. 
Since   an   officer,    under  Code,  g  4282, 
may  without  a  warrant  arrest  a  person  for  an 
offense  committed  in  his   presence,  defendant 
cannot.  In  a  prosecution  for  carrying  concealed 
weapons,  object  to  the  testimony  of  a  witness 
tliat  he  found  such  weapon  on  defendant  while 
assisting  in  his  arrest  by  a  constable  without  a 
warrant     He  should  at  least  show  that  the 
arrest  was  in  fact  unlawful. 

Appeal  from  Geneva  county  court;  Jere 
Mcrrltt,  Judge. 

The  appellant  was  indicted,  tried,  and  con- 
victed for  carrying  weapons  concealed  about 
his  person.  The  only  question  which  is  con- 
sidered by  the  court  goes  to  the  ruling  of 
the  lower  court  upon  certain  evidence,  and 
this  is  sufficiently  shown  In  the  opinion. 

John  A.  Ragland,  for  appellant  Wm.  L. 
Martin.  Atty.  QetL,  for  the  State. 

I^BAD,  J.  State's  witness  Joe  Davis  tes- 
tified that  he  ^w  defendant  with  a  pistol 
concealed  about  his  person;  that  he  discov- 
ered it  while  he  was  assisting  the  constable 
In  making  an  arrest  on  the  defendant's  per- 
son; that  defendant  gave  one  of  his  pistols 
to  the  constable,  on  demand  made  by  con- 
stable; that  the  constable  had  no  warrant 
for  the  arrest  of  defendant,  but  arrested 
him  for  a  violation  of  section  8775  of  the 
Orlminal  Code  of  1886,  and  foimd  a  pistol  in 
his  pocket  We  have  copied  substantially 
the  language  of  the  witness,  as  disclosed  by 
the  bill  of  exceptions.  The  defendant  moved 
to  exclude  all  the  above  testimony  on  the 
ground  that  the  pisfad  was  discovered  by  said 
witness  while  making  or  assisting  in.  making 
an  unlawful  arrest,  and  excepted  to  the 
overruling  of  the  motion.  The  fact  that  the 
concealed  idstol  was  discovered  by  the  wit- 
ness while  he  was  assisting  the  constable 
in  making  an  unlawful  arrest  of  the  defend- 
ant did  not  necessarily  render  the  testimony 
of  the  witness  inadmissible.  We  presume 
the  objecUm  is  based  upon  the  proposition 
that  the  discovery  of  the  guilt  was  brought 
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about  by  the  imlawful  exercise  of  offlcinl  au- 
tbority  and  power  on  the  part  of  the  con- 
stable, and  that  it  would  be  against  public 
policy,  if  not  an  inyasion  of  a  constitutional 
immunity  of  the  citizen,  to  suffer  informa- 
tion 80  obtained  to  l>e  used  against  the  de- 
fendant This  case  does  not  call  for  any 
decision  on  that  subject,  and  we  declare  no 
rule  touching  the  admissibility  of  informaticm 
so  obtained.  We  refer  to  Ctiastong  v.  State, 
S3  Ala.  29,  3  South.  Rep.  304;  Terry  v.  State, 
90  Ahi.  635,  8  South.  Rep.  664;  and  Scott 
T.  State,  94  Ala.  80,  10  South.  Rep.  505.  In 
the  first  place,  it  does  not  appear  that  the 
arrest  was  unlawfuL  An  officer  may  arrest 
a  person  without  warrant  for  any  public 
offense  committed  in  Ills  presence.  Code, 
I  4262.  For  ought  tliat  api>ears,  this  ar- 
rest was  of  that  clmracter.  In  the  second 
place,  it  may  well  be  inferred  from  this  wit- 
ness' testimony  that  the  discovery  of  the  con- 
ceiiled  pistol  by  the  witness  had  no  rdatitn 
to  any  act  done  by  the  c<MiBtable  in  or  about 
mailing  the  arrest  The  fact,  as  shown  by 
at  least  a  distinct  part  of  the  testimony 
objected  to,  was  simply  that  the  discovery 
occurred  while  the  witness  was  assisting  in 
making  the  arrest  The  motion  to  exclude 
went  to  the  whole  testimony.  If  any  part 
of  it  was  admissible,  the  motion  was  prop- 
erly overruled.  Such  was  the  case  here. 
There  was  also  a  general  motion  to  exdude 
all  the  testimony  of  the  witnesses  Ed  and 
Jesse  White,  and  the  bill  of  exceptions  shows 
that  the  testimony  of  Ed  White  Is  not  set 
out  We  cannot  therefore,  pkss  upon  its 
admissibility.  The  motion  was  general.  In- 
cluding that  as  well  as  the  testimony  of 
Jesse  White.  There  is  no  error  in  the  record, 
and  the  Judgment  is  affirmed. 


(W  Ala.  lO) 

COX  ▼.  STATB. 
(Supreme  Court  of  Alabama.     June  22,  1893.) 

AnOIiTEBT — EVTDSNCB — IXSTBDCTIONB. 

1.  On  a  prosecution  for  adultery,  there  be- 
ing evidence  that  the  woman  with  whom  de- 
fendant was  charged  to  have  lived  in  aduitety 
was  a  woman  of  lewd  character,  a  requested 
charge,  that  the  fact  of  her  having  a  bad  char- 
acter tor  virtue  would  not  aid  the  prosecution, 
unless  defendant's  guilt  was  otherwise  proven, 
was  properly  denied. 

2.  A  charge  that  the  fact  that  defendant 
was  in  and  about  the  house  of  the  woman  was 
not  enough  to  convict  them  of  adultery  was 
properly  denied,  there  being  other  testimony 
which  It  ignored. 

Appeal  from  circuit  court,  Barbour  county; 
J.  M.  Carmlchad,  Judge. 

Ricliard  Cox  was  indicted,  tried,  and  con- 
victed under  the  following  indictment:  "The 
grand  Jury  of  said  county  charge  that,  be- 
fore the  finding  of  this  indictment,  that  Did^ 
Cox,  a  negro  man,  and  Dura  Oratehouse,  a 
white  woman,  did  live  togetiier  in  a  state 
of  adultery  or  fomicatloQ,  against  the 
peace,"  eta,— and  appeals.    Affirmed. 

On  the  trial  of  the  case,  as  is  shown  by  the 
biU  at  exceptions,  the  state  introduced  evl- 


dence  tending  to  show  that  Richard  Cox, 
a  colored  man,  and  Dura  Gratehouse,  a 
white  woman,  lived  in  Barbour  county,  near 
each  other;  tlut  Rldiard  Cox  was  at  the 
time  of  the  finding  of  the  indictment,  and 
of  the  trial,  a  married  man,  and  Dura  Grate- 
house  was  a  woman  of  lewd  character;  that 
the  defendant  was  often  seen  at  and  about 
the  house  of  said  Dura  Grat^ouse;  and 
that  within  the  time  covered  by  the  indict- 
ment the  defendant  was  seen  at  the  house 
of  said  Dura  Gratehouse,  on  the  bed  witb. 
her,— his  pants  unbuttoned  and  down,  and 
her  dothes  np;  and  that  this  was  in  the 
nighttime.  The  defendant  did  not  introduce 
any  testimony,  and  upon  the  testimony,  as 
introduced,  the  defendant  requested  tlie 
court  to  give  two  diarges.  The  first  of 
these  charges  is  copied  in  the  opinion,  and 
the  second  is  In  the  following  language: 
"The  fact,  if  it  be  a  fact,  that  Richard  Cox 
was  seen  in  and  about  Dura  Oratehonse's 
house,  is  not  enoo^  to  convict  them  ^t  the 
offense  of  adultery.  The  state  must  go  fur- 
ther, and  prove  the  offense  of  adultery."  Tbe 
exception  reserved  to  the  refusal  to  g^ive 
these  charges  is  set  forth  In  the  opinion. 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

STONE,  C.  J.  Two  written  charges  were 
asked  by  defendant,  and,  proceeding,  the  bill 
of  exceptions  employs  ttiis  langoage:  "Which 
charges  the  court  rinsed  to  give.  To  the 
refusing  of  said  charges,  the  defendant 
Richard  Cox,  severally  excepted."  Can  we 
safely  c<Hi8true  this  language  as  meaning 
that  defendant  reserved  a  separate  excep- 
tion to  the  refusal  of  the  court  to  give  eadi 
of  the  two  charges  requested?  3  Briclc.  Dig. 
p.  80,  H  34.  37,  41.  But  we  need  not  de- 
cide tills  case  on  this  question.  Neither  of  the 
diarges  asked  should  have  been  gtvai.  The 
first  reads  thus:    "The  fact,  if  it  lie  a  fact, 

that   D G [the  female   with   wIuhu 

defendant  was  diarged  to  have  lived  in 
adultery]  has  a  bad  character  for  virtue, 
does  not  aid  the  state,  unless  it  has  other- 
wise proven  his  guilt  as  diarged  in  the  in- 
dictment" One  redtal  in  the  bill  of  excep- 
tions is  as  follows:     "The  evidence  for  the 

state    further    tended  to  show  that  D 

Q was  a  woman  of  lewd   character." 

Tills  testimony  had  been  introduced  with- 
out objection,  so  far  as  the  record  informs 
US.  If  this  charge  had  been  given,  it  would 
have  been  a  practical  denial  of  all  criminat- 
ing infereace  to  be  drawn  from  the  testi- 
mony of  her  diaracter  for  lewdness.  This 
because  it  instructed  the  Jury  to  ignore  that 
testimony  unless  the  state  had  otherwise 
proven  defendant's  guilt  If  his  guilt  had 
been  otherwise  provoi  with  the  degree  of 
certainty  required  in  criminal  cases,  then  the 
testimony  of  her  bad  character  could  have 
had  no  field  of  operation,  and  no  purpose 
to  accomplish.  A  charge  asked,  which  ig- 
nores the  probative  force  of  testimony  which 
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is  before  the  jury  without  objection,  is  right- 
ly refused.     3  Brlcli.  Dig.  p.  Ill,  i  83. 

The  other  cli&rge  U  equally  faulty.  It 
mentloDs  only  one  of  the  criminating  circum- 
stances testified  to,  and  asks  the  instruo- 
ti<«i  that  that  is  not  enough  to  justify  a  con- 
viction. It  entirely  Ignores  other  testimony, 
which  was  much  more  damaging  In  Its  ten- 
dencies than  that  mentioned.  It  was  the 
duty  of  the  jury  to  weigh  all  the  testimony 
pro  and  con,  and,  from  Its  combined  effect 
to  make  up  their  verdict  Such  charge  tends 
to  mislead,  and  is  to  some  extent  an  argu- 
ment It  was  rightly  refused.  8  Brick.  Dig. 
p.  Ill,  IS  73,  75,  70,  88;  Id.  p.  112,  {  87; 
Smith  ▼.  State,  88  AJa.  73,  7  South.  R^.  52. 

Affirmed. 


(98  Ala.  eiu 

BROMBERO  et  al.  t.  BATBS  et  aL 

(Snpreme  Coort  of  Alabama.     June  22,  1898.) 

EzBcnTOBs  JLKD  Admihistsators  —  Remotai,  or 
Fkooeedinqb  ihto  Chancebt— Pleadiho. 

1.  Persona  interested  as  distributees  of  an 
estate  may  have  the  administration  removed 
from  the  probate  to  the  chancery  court  with- 
out ahowine  any  8i)ecial  equi^. 

2.  A  bill  to  remove  aaministration  to  the 
chancery  court  Is  not  demurrable  for  aver- 
ments that  the  executor's  Inventory  is  not  "full 
and  complete,"  as  required  by  statute,  and 
setting  forth  the  items  complainants  believe  to 
have  Been  omitted,  though  a  petition  to  correct 
the  inventory  might  be  made  after  the  re- 
moval. 

3.  Under  Code  Ala.  {  2000,  permltthig  any 
one  interested  In  a  will,  who  has  not  contested 
as  therein  provided,  at  any  time  within  five 
years  after  probate  to  contest  by  blU  in  chan- 
cery, a  bill  by  next  of  kin  to  remove  adminis- 
tration into  chancery,  and  claiming  property  as 
belonging  to  the  estate,  which  is  not  mentioned 
in  the  will,  is  not  demurrable  for  uncertainty 
in  "neither  affirming  nor  denying"  the  validity 
of  the  will,  such  validity  being  immaterial  to 
the  relief  prayed. 

4.  A  bill  charged  that  respondent  F.,  exec- 
utor of  the  will,  was  testatrix's  attorney,  and 
80  liad  great  influence  over  her,  and  she  had 
great  confidence  in  him;  that  F.  was  the 
brother-in-law  of  respondent  Z.,  the  latter's 
wife  being  F.'s  sister;  that  Mrs.  Z.  was  a 
legatee  under  the  will;  that  just  before  testa- 
trix died  she  owned  a  mortgage  against  Z.; 
that  F.  omitted  this  from  his  inventory;  that 
it  had  never  been  paid,  and  if  it  was  given 
away  by  testatrix  it  was  given  to  some  of  re- 
n>ondents,  under  undue  influence  exerdsed  by 
them,  and  so  the  gift  was  invalid  against  tes- 
tatrix and  complainants,  her  next  of  kin. 
BM,  that  these  several  averments  would  be 
read  together,  and  not  deemed  impertinent; 
and  that  so  the  bill  was  demurrable  for  not 
charging  F.  directly  with  exercising  the  undue 
influence. 

5.  Under  Code  Ala.  {  3424,  permitting 
waiver  of  sworn  answer  "when  a  bill  is  filed 
for  any  other  purpose  than  discovery  only,"  -a 
UU  to  remove  administration  to  the  chancery 
court  and  claiming  interests  in  property  al- 
leged to  belong  to  the  estate,  bat  not  included 
in  the  will  nor  in  the  executor's  Inventory,  is 
not  demurrable  for  waiving  a  sworn  answer. 

Appeal  from  chancery  court  Mobile  coun- 
ty; W.  H.  Tayloe,  Ohancellor. 
The    bUl    in    this    case    was    filed    by 


Theodore  O.  Bates  and  others  against 
Frederick  G.  Bromberg  and  others  for  the 
purpose  of  having  the  administration  and 
settiement  of  the  estate  of  Susan  F.  Rotise, 
deceased,  removed  from  the  probate  court 
of  Mobile  county  into  the  chancery  court 
The  present  appeal  Is  prosecuted  from  two 
interlocutory  decrees  of  the  chancellor  over- 
ruling the  respondents'  demurrer  to  the  orig- 
inal bill,  and  to  the  bill  as  amended.  Re- 
versed and  remanded. 

The  complainants.  In  their  bill  of  com- 
plaint allege  that  Susan  F.  Rouse  died 
September  7,  1891,  in  Mobile,  leaving  both 
real  and  personal  property;  that  she  left  an 
instrument  that  purported  to  be  her  last 
will  and  testament,  which  was  admitted 
to  probate  as  such  in  the  probate  court  of 
Mobile  county.  The  bill  then  continued 
that  complainants  "did  not  know  if  said 
Instrument  was  a  free  and  voluntary  act 
of  said  Susan  F.  Rouse  in  the  distribution 
of  her  property  or  not"  The  bill  shows 
further  that  the  defendant  Frederick  Q. 
Bromberg  was  nominated  in  said  will  as 
executor  without  bond,  and  has  qualified 
as  such;  and  further  avers  that  the  appel- 
lant Bromberg  was  said  Susan  F.  Rouse's 
attorney  during  her  life,  "and  that  she 
had  great  confidence  In  the  said  Frederick 
Q.  Bromberg,  and  he,  knowing  such  confi- 
dence, and  the  relationship  of  attorney  and 
client  existing  between  them,  liad  great  In- 
fluence over  said  Susan  F.  Rouse."  The  bill 
further  avers  that  said  Bromberg  has  filed 
his  Inventory  of  the  said  Susan  F.  Rouse's 
estate,  and  then  alleged  that  said  Susan 
F.  Rouse,  at  her  death,  had  in  her  posses- 
sion a  family  Bible;  that  she  left  more  than 
$8,500  in  money,  which,  at  the  time  of  her 
death,  was  in  said  Bromberg's  possession 
as  her  attorney;  that  a  short  time  before 
her  death  she  owned  more  than  $5,000, 
&ce  value,  <rf  the  capital  stock  of  the  Peo- 
ple's Bank  of  Mobile;  that  a  short  time 
prior  to  her  death  she  owned  and  held  a 
mortgage  for  some  amount  unknown  to 
complainants,  made  to  her  by  E.  O.  Zad^; 
that  she  had  an  undivided  one-third  Inter- 
est In  some  real  property  in  Mobile  and  a 
lot  of  land  in  said  city,  and  that  none  of 
these  Items  were  Included  in  said  Brom- 
berg's Inventory  of  Mis.  Rouse's  estate 
made  by  him  as  the  executor  thereof. 
The  bill  further  states  that  the  said  family 
Bible  is  in  the  said  Bromberg's  possession; 
that  the  Zad^  mortgage  has  never  been 
paid  or  satisfied;  that  If  said  mortgage  has 
been  given  away,  it  lias  been  given  to 
some  of  the  defendants,  and,  if  given  away, 
that  Mrs.  Rouse  was  induced  to  give  it 
away  by  the  ^ercise  of  undue  Infiuence  by 
the  parties  to  whom  It  was  given,  or  of 
some  parties  connected  veith  or  Interested 
In  them,  and  that  such  gift  of  said  mort- 
gage was  void  as  to  Mrs.  Rouse  and  her 
heirs  at  law  and  next  of  kin.    The  bill 
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farther  alleges  that  the  inventory  filed  by 
said  Frederick  G.  Bromherg  omits  any 
mention  of  the  $6,000  of  the  People's  Bank 
8to£k;  that  the  said  stock  was  owned  by 
Mrs.  Bouse  at  the  time  of  her  death;  and 
also  that  if  It  was  given  away,  or  otherwise 
disposed  of,  dnrlng  her  life^  it  was  for  no 
valuable  consideration,  to  some  of  the  de- 
fendants, and  that  she  was  induced  to  so 
give  It  away  and  dispose  of  it  by  the  ex- 
ercise of  nndue  influence  on  the  part  of 
some  person  or  persons  unknown  to  the 
complainants.  Similar  averments  are  made 
respecting  the  real  property.  The  bill  fur- 
ther avers  that  said  Inventory  sets  out  as 
a  part  of  the  property  of  said  Susan  F. 
Rouse  at  the  time  of  her  death  certain  Ala- 
bama bonds,  but  that  the  complainants  did 
not  know  if  said  bonds  were  In  fact  owned 
by  Mrs.  Bouse  at  the  time  of  her  death; 
that  she  did  not  own  more  than  seven  of 
said  bonds,  and  that  said  Bromberg  pur- 
chased the  remainder  after  her  death,  with 
money  left  by  her.  The  bill  then  alleges 
that  they  are  the  said  Susan  F.  Bouse's 
first  cousins  and  next  of  kin,  but  said 
BrombeiK  denies  the  relationship;  that  said 
Bible,  In  his  possession,  contains  valuable 
Information  as  to  the  family  connections  of 
said  Susan  F.  Rouse,  of  great  importance 
to  the  complainants  in  showing  their  re- 
lationship to  her.  The  bill  then  contained 
this  av^ment:  "Complainants  show  unto 
your  honor  that  their  Interests  in  said  es- 
tate are  not  safe  In  the  hands  of  said 
Frederick  Q.  Bromberg,  unless  and  until 
he  is  required  to  give  a  good  and  sufficient 
bond  for  the  pierformance  of  his  executor- 
ship." The  bill  further  avers  that  by  rea- 
son of  several  controversies  that  have 
arisen,  or  wUch  will  probably  hereafter 
arise,  in  and  about  said  Bev«al  items  omit- 
ted, as  aforesaid,  from  said  inventory,  the  ad- 
ministration of  said  estate  will  be  compli- 
cated, and  that  the  equities  of  the  several 
parties  can  be  more  fully  and  more  readUy 
settled  in  the  chancery  than  In  the  probate 
court  The  prayer  of  the  bill  is  that  the 
administration  of  said  estate  be  removed 
into  tiie  chancery  court;  that  Qie  chancellor 
"will  ascertain  and  decree  said  several 
Items  of  property  hereinbefore  mentioned, 
or  the  proceeds  thereof,'  to  belong  to  the  es- 
tate of  the  said  Susan  F.  Rouse,  and  will 
cause  said  executor  to  amend  his  inventory 
so  as  to  set  out  said  property  therein,  and 
will  cancel  and  set  aside  any  pretended 
conveyances  or  dispositions  of  said  several 
pieces  of  property  or  to  the  proceeds  thereof 
that  may  be  daimed  to  have  been  made 
during  the  lifetime  of  the  said  Susan  F. 
Bouse;"  that  said  Bromberg,  as  executor 
of  Mrs.  Rouse,  will  be  required  to  give' 
bond;  that  the  conrt  will  ascertain  and  de- 
termine the  TightB  of  complainants  as  n^ct 
of  kin  of  Mrs.  Bouse,  and  will  cause  said 
estate  to  be  settled  and  distributed  at  the 


present  time;  and  for  gen«al  relief.  An- 
swer  under  oath  was  waived  as  to  all  the 
defendants.  The  defendants  interposed  de- 
murrers to  the  bill  as  originally  filed,  one 
of  the  grounds  of  whidi  was  that  the  bill 
was  without  equity,  because  it  was  filed 
for  the  purpose  of  discovery,  and  waives 
answer  under  oath,  thereby  depriving  the 
answer  of  all  weight  as  evidence.  Bach 
of  these  grounds  of  demurrer  were  dver- 
ruled,  and  this  is  one  of  the  decrees  ap- 
pealed from.  Complainants  afterwards 
amended  their  original  bill  as  to  the  aver- 
ments of  their  relationship  to  Susan  F. 
Rouse,  deceased,  as  contained  In  the  eighth 
paragraph,  so  as  to  make  it  read  as  fol- 
lows: "Complainants  show  unto  your  honor 
that  they  are  the  first  cousins  of  the  said 
Susan  F.  Rouse,  deceased,  and,  as  such, 
are  entitled  to  such  portions  of  said  prot»- 
erty  as  are  not  specifically  disposed  of  by 
said  will,  including  said  money  which  was 
on  hand  at  the  time  of  the  death  of  the 
said  Susan  F.  Bouse,  but  which  had  been 
Invested  in  Alabama  bonds  since  her  death; 
and  this  whether  said  instrument  is  valid 
as  the  said  last  wUl  and  testament  of  the 
said  Susan  F.  Rouse,  or  not.  If  said  in- 
strument so  probated  as  the  last  will  and 
testament  of  the  said  Susan  F.  Bouse  is  not 
valid  as  bei  last  will  and  testament,  then 
complainants  are  entitled  to  her  entire  es- 
tate, after  the  payment  of  the  debts  of 
the  said  Susan  F.  Rouse,  her  funeral  ex- 
penses, and  the  expenses  of  administering 
her  estate;  but  complainants  do  not  know 
whether  said  instrument  is  valid  as  such 
last  wlU  and  testameit  or  not,  and,  as  they 
are  advised  that  this  is  Immaterial  to  the 
relief  for  which  they  seek  in  this  bill  of 
complaint,  they  neither  afiSrm  nor  deny  the 
same,  and  seek  for  no  relief  predicated  up- 
on the  validity,  or  invalidity,  of  said  wilL" 
The  prayer  of  the  bill  was  amended  so  as 
to  limit  the  court  to  ascertaining  the  appd- 
lees'  rights  "in  and  to  the  property  above 
set  forth  as  not  having  been  disposed  of 
by  said  win,  including  the  Alabama  bonds. 
Which  have  been  purchased  with  the  money 
belonging  to  the  estate  of  the  said  S.  F. 
Rouse  at  the  time  of  her  death,  as  above 
set  forth,  and  wIU,  at  a  proper  time,  cause 
said  property  and  bonds  to  be  distributed 
as  the  rights  of  complainants  shall  appear." 
The  defendants  demurred  to  the  bill  as 
amended,  assigning  the  following  grounds^ 
(1)  To  so  much  of  the  same  as  alleges  in 
the  second  paragraph  that  "complainants 
do  not  know  tf  said  instrument  was  the  free 
and  voluntary  act  of  said  Susan  F.  Rouse 
in  the  dlspoidtlon  of  her  property  or  not,"' 
because  the  said  allegation  does  not  pre- 
sent an  Issue  of  fact  material  to  the 
relief.  (2)  To  so  much  of  the  same  as  al- 
leges in  paragraph  4  that  "during  the  life- 
time of  said  Susan  F.  Rouse  the  said' 
Frederidc  O.  Bromberg  was  her  attorn^. 
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and  that  she  had  great  oonfldence  in  the 
said  Frederick  Q.  Bromberg,  and  he,  owing 
to  sach  confidence  and  the  relationship  of 
attorney  and  client  existing  between  them, 
had  great  Influence  over  said  Susan  F. 
Rouae,"  becanse  It  does  not  present  an  la- 
sue  material  to  the  relief  prayed  by  the 
biU.  (3)  To  so  much  of  the  same  as  alleges 
In  paragraph  6  that  "she  [Susan  F.  Rotise], 
also,  a  short  time  prior  to  her  death, 
owned  and  held  a  mortgage  for  some 
amount  unknown  to  complainants,  made  to 
her  by  said  B.  O.  Zadek,  together  with  the 
debt  secured  by  said  mortgage^"  because 
the  same  does  not  present  an  issue  material 
to  the  relief  prayed  by  the  bill.  (4)  To  tbe 
eighth  paragraph  of  the  same,  "because 
aaid  allegations  are  a  predicate  for  re- 
pngnant  claims,  and  because  said  allega- 
tions make  said  bill  vague  and  uncertain 
as  to  the  nature  and  extent  of  complain- 
ants' claim."  (5)  To  the  ^hth  paragraph, 
"because'  it  shows  that  complainants  are 
seeking  to  split  up  their  causes  of  acUon,  and 
to  maintain  a  multiplicity  of  suits.  Said  al- 
legations show  that  complainants  are  claim- 
ing under  the  will  in  the  present  suit, 
but  reserre  the  right  to  dalm  against  the 
will  in  some  subsequent  suit,  and  that 
said  allegations  show  that  complainants  do 
not  state  their  right  to  relief  in  a  positive 
and  certain  manner,  bo  as  to  relieve  respond- 
ents from  a  multiplicity  of  suits  hereafter." 
(6)  To  80  much  of  the  bill  as  alleges  in  the 
tenth  paragraph  that  complainants  "show  to 
your  honor  that  their  interests  in  said  estate 
are  not  safe  in  the  hands  of  said  Frederick 
O.  Bromberg  unless  and  until  he  is  re- 
quired to  give  a  good  and  sufDcient  bond 
tor  the  performance  of  his  executorship," 
because  the  allegation^  are  conciusious  of 
the  pleaders,  and  no  facts  are  stated  to  sup- 
port them.  (7)  To  the  whole  bill,  "because 
the  same  is  without  equity,  because  the 
bm  is  filed  for  the  purpose  only  of  discov- 
ery in  aid  of  an  administratiota  of  an  estate, 
and  waives  anawer  under  oath,  thereby  de- 
priving the  answer  of  all  weight  as  evi- 
dence." The  appellant  Frederick  G.  Brom- 
berg, Individually  and  as  executor  of  said 
Rouse,  demurred  to  the  bill,  because  "it  is 
uncertain  whether  the  same  recognizes  the 
last  will  and  testament  of  Susan  F.  Bouse 
as  a  valid  will,  and  this  respondent  the 
lawful  executor  thereof,  and 'only  seeks  an 
accounting  from  him  as  such  executor, 
or  whether  it  is  filed  only  to  establish  the 
right  of  complainants  to  some  of  the  prop- 
erty in  his  hands,  and  seeking  to  reserve  a 
right  to  assail  the  validity  of  said  will 
hereafter,  and  this  defendant's  rights  as 
executor  thereof,  thereby  splitting  up  their 
causes  ..of  'action,  and  subjecting  this  re- 
spondent to  a  multiplicity  of  suits."  The 
cliaiiceUor  overruled  all  of  s^d  demurrers 
by  decree  rendered  December  5,  1892,  from 
which  also  this  appeal  wa?  taken. 


Frederick  O.  Bromberg,  for  appellants. 
Thos.  H.  Smith  and  Gregory  K  &  H.  T. 
Smith,  for  appellees. 

COLBMAN,  3.  The  blU  was  filed  In  the 
chancery  court  by  Theodore  O.  Bates  et  aL 
for  the  purpose  of  having  the  administration 
and  settlement  of  the  estate  of  Susan  F. 
Rouae  removed  from  the  probate  court  to 
the  chancery  court.  The  bill  avers  that  com- 
plaimmts  are  the  heirs  at  law  and  next  of  kin 
to  deceased.  It  Is  the  settled  law  of  this  state 
that  any  person  entitled  to  share  in  the  dis- 
tribution of  on  estate,  whether  as  devisee, 
legatee,  or  as  an  heir  at  law,  without  show- 
ing any  special  equity,  has  the  right  to  have 
the  administration  of  audi  estate  settled  in 
a  court  of  equity.  The  reasons  have  been  so 
often  stated  it  is  unnecessary  to  repeat  them. 
Gould  V.  Hayes,  19  Ala.  438;  Moore  v.  Ran- 
dolph, 70  Ala.  075;  James  v.  Faulk,  64  Ala. 
184;  HUl  V.  Armistead,  56  Ala  118;  Teague 
V.  Oorbltt,  57  Ala.  529;  Bragg  v.  Beers,  71 
Ala.  151;  Otis  V.  Dargan,  53  Ala.  178.  The 
demurrer  to  the  bill  for  want  of  equity  was 
properly  overruled.  It  is  not  cause  for  de- 
murrer to  a  bill  filed  to  remove  an  adminis- 
tration from  the  probate  court  to  the  (dion- 
cery  court  that  the  inventory  filed  by  the 
executor  is  not  a  "full  and  complete"  iuvai- 
tory  as  required  by  the  statute.  A  petition 
to  this  effect  might  be  filed  after  the  chan- 
cery court  has  assumed  jurisdiction  of  the 
settlement  of  the  estate,  but  it  is  quite  prop- 
er, in  the  bill  Itself,  if  deemed  necessary,  to 
furnish  a  statement  of  all  the  effects  be- 
Ueved  to  have  been  omitted  from  the  In- 
ventory, or  for  which  the  complainants  pro- 
pose to  charge  the  administrator,  or  claim  as 
assets  bdonging  to  said  estate.  Hunley  v. 
Hunley,  15  Ala.  01.  The  bill  shows  that 
deceased  left  a  last  will  and  testament,  which 
has  been  duly  probated  as  her  last  wUl  and 
testament  There  are  no  devises  or  bequests 
by  the  will  to  complainants,  but  the  bill 
shows  that  a  large  p<»:tion  of  testatrix's 
estate  was  undiai>osed  of  by  will,  and  that 
as  ta  such  part  she  died  intestate.  It  is  as 
to  the  property  of  whldi  she  died  Intestate 
Uiat  complainants  dalm  in  their  bill  to  be 
entitled  to  as  her  next  of  kin  and  lawful 
heirs.  Section  2000  of  the  Code  provides 
that  "any  person  interested  in  any  will  who 
has  not  contested  the  same  under  the  pro- 
visions of  this  article,  may,  ait  any  time  with- 
in five  years  after  the  admission  of  such  will 
to  probate  in  this  state,  contest  the  validity 
of  the  same  by  bill  In  diancery,"  etc.  The 
present  bUI  Is  not  one  filed  to  contest  the 
validity  of  Che  wUl  under  this  section,  and 
Its  validity  cannot  become  an  issue  in  this 
case.  The  bill  merely  states  'that  the  will 
has  been  probated,  "neither  affirming  nor  de- 
nying its  validity;"  and  avers  that  a  large 
estate,  spiedfying  the  property,  was  left  xm- 
dlsposed  of  by  will.  If  the  averments  of  the 
bill  aire  true,  and  on  demurrer  must  be  taken 
tp  p9  true,  OS  next  of  Uso,  complainants  are 
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entitled  to  the  residuum  after  payment  of 
specific  legacies,  debts,  and  cost  of  adminis- 
tration. They  are  entitled  to  ttiis  residuum 
whether  the  -nill  Is  valid  or  inralld.  Section 
2000,  supra,  never  contemplated  that  persons 
occupying  the  relation  towards  the  estate 
that  complainants  do  should  affirm  the  valid- 
ity of  the  will  in  order  to  obtain  that  whldh 
is  thdrs  outside  of  and  Independent  of  the 
will.  They  claim  neither  under  the  will  nor 
against  the  will,  but  as  heirs  at  law,  as  In 
cases  of  Intestacy.  It  may  be  that  they  are 
not  advised  of  any  fftcts  which  would  au- 
fboilze  a  resort  to  chanceiy  to  contest  the 
will,  and  it  may  be  that  none  in  fact  exist. 
Complainants  are  not  required  to  wait  until 
after  the  expiration  of  five  years  before  they 
can  proceed  to  claim  that  which  is  theirs, 
Independent  of  the  question  of  the  validily 
vel  ncm  of  the  will.  The  demurrer  directed 
to  this  feature  of  the  bill  was  properly  over- 
ruled. 

Mrs.  Zadetc  is  a  legatee  under  the  will,  and 
a  proper  party  to  a  bill  filed  to  remove  the 
administration  from  the  probate  to  the  chan- 
cery court  The  remaining  question  for  con- 
sideration is  whether  certain  statements  of 
the  bill  are  to  be  regarded  as  merely  imper- 
tinent matter,  or  as  an  averment  presenting 
an  issue  of  fact  wliicfa  may  become  material, 
considered  in  connection  with  other  facts, 
in  sustaining  the  g^roimd  upon  which  some  re- 
lief Is  sought  It  is  not  always  on  easy  matter 
to  determine  whether  a  fact  averred  is  mere- 
ly insufficient,  and  subject  to  demurrer,  or 
whether  the  fact  averred  is  simply  imperti- 
nent, and  liable  to  be  stricken  out  on  a  ref- 
erence. Where  the  fiicts  averred  are  relied 
upon  as  the  grounds  for  relief,  and  are  In- 
sufficient in  law  to  authorize  the  relief,  thdr 
insuffldoncy  is  open  to  demurrer.  If  a  fact 
averred  Is  Intended  to  explain  or  account  for 
some  other  material  fact  or  to  strengthen  or 
affect  some  other  such  fact  or  is  made  to 
constitute  a  Unk  in  a  ctiain  of  facts  and  cir- 
cumstances, and  which  are  relied  upon  as 
ground  for  relief,  there  should  be  sufficient 
averments  to  show  the  connection  of  the 
fact  with  the  other  facts,  and  the  purpose 
of  the  pleader  in  making  the  statement  If 
the  opposite  party  cannot  tell  from  the  plead- 
ing whether  to  regard  the  averment  as  mere 
iurplusage,  and  impertinent  or  whether  to 
xreat  it  as  presenting  an  issue  that  may  be- 
come material  in  the  progress  of  the  trial, 
then  it  is  open  t»  demurrer.  An  impertinent 
fact  is  one,  which,  whether  proven  or  not  or 
whether  admitted  or  denied,  can  have  no  influ- 
ence in  leading  to  a  result  A  party  guilty  of 
pleading  impertinent  matter  can  alwasrs, 
even  at  the  final  bearing,  be  punished  by  the 
cotirt  in  the  adjustment  of  cost;  and,  as  In- 
Jury  might  result  if  the  matter  was  wrong- 
fully stricken  out  the  courts  are  not  quick  to 
consider  any  averments  of  facts  as  imperti- 
nent Sudi  most  clearly  appear  t»  be  Ms 
character.  Stoiy,  Bq.  PL  H  267,  270;  6 
Amer.  ft  Bug.  Bnc.  Law,  767;    Woods  r. 


Morrell,  1  Johns.  Oh.  104.  107.    In  the  fourth 
paragraph  of  the  bUl  it  is  ctiargcd  that  dur- 
ing the  llfetliiie  of  testatrix,  Frederick   G. 
Bromt)erg,  the  executor,  "was  her  attorney; 
that  she  had  great  confidence  in  him,  and  he, 
owing  to  such  confidence,  and  the  rdation- 
ship  of  attorney  and  cUent  PTjaHng  between 
them,  had  great  influence  over  said  Susan 
F.  Rouse;"    "that  said  Bromberg  was  the 
brother-in-law    of    E.   O.   Zadek,  and    that 
bis  wife  Is  the  sister  of    the    said    Brom- 
berg."   If  these  averments  stood  alone,  they 
might    be   regarded    as   impertinent    But, 
when  considered  in   oiHinection  with    other 
averments  of  the  bill,  they  cannot  be  regard- 
ed as  merely  impertinent    It  is  averred  that 
the  wife  of  B.  O.  Zadek  Is  a  legatee  under 
the  will;  that  Just  prior  to  the  death  of  tes- 
tatrix she  (testatrix)  heUA  and  owned  a  mort- 
gage of  Zadek;    that  the  executor,  Brom- 
berg, omitted  this  mortgage  and  the  debt  se- 
cured from  his  inv»Ltory,  "and  that  the  same 
has  never  been  paid  or  satisfied;    and  tluU, 
if  said  mortgage  was  given  away  or  other- 
wise disposed  of  by  testatrix,  complainants 
clmrge  that  it  was  so  given  to  some  of  the 
defendants  to  this  bill  of  complaint  and  that 
the  said  Susan  F.  Rouse  was  induced  to  give 
or  dispose  of  said  mortgage  by  the  exercise 
over  her  of  undue  influence  by  the  parties 
to  whom  the  same  was  given,  or  by  some 
];>erson  connected  with  or  interested  in  them; 
and  that  such  gift  or  disposition  of  said  mort- 
gage and  the  security  therefor  was  null  and 
void  as  to  said  Susan  F.  Rouse,  and  as  to 
complainants,  her  heirs  at  law  and  next  of 
kin."    Mrs.   Zadek  Is  a  legatee  under  the 
will,  and  a  defendant  to  the  bllL    The  bill 
does  not  (diarge  that  Bromtterg  unduly  in- 
fluenced Mrs.  Boose  to  give  away  the  Zadek 
mortgage,  or  other  prc^erty;    but  it  states 
his  relationship  to  Mrs.  Rouse,  his  influence 
over  her,  and  her  confidence  in  him.    It  fbea 
states  that  Mrs.  Zadek  is  Ills  sister,  and  th?n 
changes  that  if  the  property  was  given  away, 
it  was  given  to  some  of  the  defendants,  (Mrs. 
Zadek  is  one  of  them,)  and  tliat  the  gift  was 
induced  by  undue  Influence,  exercised  by  the 
donee,  or  some  person  connected  with  the 
donee.    If,  in  response  to  the  interrogatories 
propounded  In  the  bill  on  proof,  it  should 
be  developed  that  the  Zadek  mortgage  or 
other  property  was  glvMi  to  Mrs.  Zadek  or 
other  defendant  by  Mrs.  Rouse  in  her  life- 
time. It  would    be    permiasible,  under    the 
averments  of  the  bill,  to  introduce  evidence 
that  the  donor  hod  been  unduly  influenced 
by  Bromberg,  and.  In  order  to  procure  the 
gift,  he  had  taken  advantage  of  her  confi- 
dence in  him,  and  his  relation  to  her  as  her 
legal  adviser.    The  statement  under  ctnsld- 
eration,  in  this  aspect  of  the  bill,  cannot  be 
regarded  as  impertinent  matter,  to  be  strick- 
en oat  on  motion;  and,  the  plead»  having 
failed  to  aver  deflnltdy  Oiat  Bromberg  ex- 
ercised   undue    Influence,  in   procuring    the 
gifts,  if  any  were  made,  the  failure  to  make 
Ihe  charge  more  spedflc  was  siibjeot  to  de- 
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mnrrer.  If  It  was  not  tbe  purpose  of  the 
pleads  to  make  this  use  of  the  averment, 
and  if  In  fact  he  regards  it  as  merely  Im- 
pertinent, he  should,  on  his  own  motlcm, 
strike  it  from  the  biU.  Standing  In  the  biU, 
it  is  a  menace  to  the  defendant,  and  it  is 
his  legal  right  to  clearly  understand  the  pur- 
pose for  which  it  is  intended.  We  are  of 
opinion  that  the  cause  of  demurrer  directed 
to  this  feature  of  the  bill  was  well  taken, 
and  the  court  erred  in  OT^ruUng  It  This 
is  the  <»)ly  error  we  find  In  the  record. 
The  affidavit  seems  to  be  a  substantial  com- 
pUance  with  section  2025  of  the  Code,  wlilch 
provides  tn  what  cases  an  executor  may  be 
required  to  give  bond  as  such,  though  ex- 
empted by  the  wUl  from  giving  bond.  The 
bill  is  not  one  for  discovery  only,  and  the 
demurrer  to  the  bill,  because  not  sworn  to, 
was  properly  overruled.  Code,  {  3424,  and 
authorities  dted  tn  the  section. 

The  demurrers  filed  by  the  respondent  Al- 
exander are  not  before  us  for  revision,  and 
are  not  coniddered.  For  the  error  pointed 
cut  the  case  must  be  reversed. 

Reversed  and  remanded. 


(98  Ala.  489) 

PINKSTON  V.  ARRINGTON  et  al. 
fSapremp  Court  of  Alabama.  June  22,  1898.) 
Abstract  or  Title— Neolioenoe  of  Attokket — 
Question  fok  Jurt. 
Where  the  statute  grants  rei^sters  of 
court  records  six  months  in  which  to  make  a 
final  record  of  causes  disposed  of,  and  attor- 
neys who  are  employed  to  examine  the  title  to 
certain  land  examine  all  the  indexes  the  law 
requires  the  register  to  keep,  and  also  the  trial 
docketj  for  causes  pending,  none  of  which  show 
the  existence  of  any  record  affecting  such  title, 
and  it  appears  that  within  less  than  six  months 
previons  to  snch  examination  a  final  decree  was 
rendered,  affecting  such  title,  of  which  the  at- 
torneys might  have  learned  by  inquiry  of  the 
register,  or  by  examination  of  the  trial  docket 
of  the  previons  term  of  court,  the  question 
whether  such  attorneys  used  that  reasonable 
care  and  diligence  in  snch  examination  which 
will  absolve  them  from  liability  to  their  client 
for  the  damages  sustained  by  mm  by  reason  of 
their  failure  to  discover  such  decree  is  for  the 
Jury. 

Appeal  from  drcnit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Action  by  J.  R.  Plnkston  against  Arring- 
ton  &  Graham  to  recover  damages  sustained 
by  plaintiff  by  reason  of  a  false  certificate 
made  by  defendants  as  to  the  title  to  certain 
real  estate.  From  a  Judgment  entered  on  the 
verdict  of  a  jury  tn  favor  of  defendants, 
plaintiff  appeals.     Reversed. 

The  court,  in  its  general  charge,  instructed 
the  Jury  as  follows:  "That  if  the  defendants 
examined,  in  December,  1887,  the  indexes  of 
records  of  the  causes  in  said  dty  court,  re- 
quired to  be  made  under  section  743  of  the 
Code,  prior  to,  and  for  the  purpose  of,  re- 
porting on  the  title  of  said  lot  to  plaintiff, 
and  were  not  Informed  that  the  said  indexes 
and  records  had  not  been  made  and  kept  as 
required  by  law,  and  iiad  no  notice  or  in- 
v.l8so.no.l3— 36 


formation  of  the  decree  in  the  cause  of  Wil- 
liams V.  WUUams,  rendered  in  July,  1887, 
and  overlooked  the  said  decree,  by  reason  of 
the  omission  of  the  officer  to  make  the  rec- 
ord and  Indexes,  ihea.  It  would  not  be  negli- 
gence on  their  part  not  to  have  discovered 
and  reported  the  proceedings  and  decree  In 
said  case  of  WlUiams  v.  Williams,  although 
aald  case  was  indexed  directly,  but  not  re- 
versely, on  the  trial  docket  Index  of  said 
court  for  1887,  and  might  have  been  found, 
had  said  index  been  examined;  that  it  was 
not  incumbent  on  the  defendants,  without 
notice  of  any  omission  of  the  officer  to  dis- 
charge his  duties,  to  examine  the  direct  in- 
dex of  the  trial  docket  for  oauses  disposed  of, 
and  that  they  might  well  satisfy  themselves 
with  refer«ice  to  pending  causes  without 
any  examination  of  the  index  of  tlie  trial 
docket,  and  If  there  were  no  pending  causes. 
and  they  were  satisfied  of  the  fact,  It  would 
not  be  negligence  on  their  part  not  to  have 
examined  the  Index  of  the  trial  docket, 
though,  if  they  had  done  so,  they  might  have 
discovered  the  decree  and  proceedings  in  said 
cause  of  Williams  v.  Williams."  The  plain- 
tiff M:cepted  to  the  giving  of  this  portion  of 
the  general  charge,  and  also  separately  ex- 
cepted to  the  court's  giving,  at  the  instance  of 
the  defendants,  the  following  instructions  to 
the  Jury:  (1)  "That  an  attorney  employed 
to  investigate  titles  is  only  liable  when  he 
has  not  exercised  reasonable  BkUl  and  dili- 
gence in  the  discharge  of  his  duty,  and  that 
such  persons,  investigating  titles,  when  they 
have  no  notice  that  records  and  indexes  to 
records  have  not  been  made  as  required  by 
law,  have  a  right  to  rely  upon  the  presump- 
tion that  the  keeper  of  the  records  has  dis- 
charged his  duty,  and  has  made  the  Indexes 
of  the  records,  and  that  if  a  title  Is  certified, 
under  such  circumstances,  as  being  good, 
when  in  fact  It  was  not,  by  reason  of  a  Judg- 
ment or  other  legal  proceedings  which  is 
not  indexed  as  required  by  law,  and  which 
was  overlooked  in  the  Investigation,  by  rea- 
son of  not  being  Indexed,  the  attorney  would 
not  be  liable  on  the  ground  of  not  having  ex- 
ercised reasonable  skill  and  diligence."  (7) 
"If  there  was  not  in  December,  1887,  any 
pending  cause  affecting  the  title  of  W.  T. 
Williams,  no  negligence  can  be  imputed  to 
defendant  for  not  looking  at  the  index  of  the 
trial  docket,  though  on  such  index  there  was 
entered  the  case  of  R.  8.  Williams  v.  W.  T. 
Williams,  disposed  of  at  a  previous  term. 
Parties  investigating  for  pending  cases  might 
be  held  liable  for  not  looldng  at  such  indexes, 
if  any  pending  cause  had  been  overlooked; 
but  U  there  was  no  pending  cause,  as  there 
was  not  in  this  case,  in  December,  1887,  neg- 
ligence In  looking  for  cases  disposed  of  can- 
not be  imputed  from  the  mere  omission  to 
look  at  the  index  to  the  trial  docket  With- 
out notice  of  some  Irregularity,  parties,  in 
looking  for  the  record  of  cases  disposed  of, 
would  have  a  right  to  suppose  that  the  in- 
dexes of  the  final  record  contained  appro* 
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priate  reference  to  an  that  the  record  con- 
tained." The  plaintiff  requested  the  general 
efflrmatlve  charge  In  hla  behalf,  and  duly  ex- 
cepted to  the  court's  refusal  to  give  the  same. 

Stallings  &  WUkerson,  for  appellant  Brick- 
ell,  Semple  &  Gunter  and  Tompkins  &  Troy, 
for  appelleea 

GOIiEIIAN,  J.  The  plaintiff,  wishing  to 
purchase  a  lot  of  land,  employed,  for  a  valu- 
able consideration,  the  defendants,  attorneys 
at  law,  to  investigate  the  title  of  one  W.  T. 
Williams,  who  claimed  to  own  the  lot,  and 
had  offered  It  for  sale.  Upon  the  written 
statement  and  certificate  of  the  said  attor- 
neys that  the  title  at  W.  T.  Williams  was 
good,  and  that  he  had  the  right  to  convey, 
plaintiff  purchased  and  paid  t6r  the  lot  The 
evidence,  for  the  most  part,  is  without  con- 
flict and  shows  the  certificate  of  the  de- 
fendants was  dated  December  1,  1887.  At 
the  July  term,  1887,  by  a  decree  of  the  dty 
court  of  Montgomery,  sitting  In  equity,  W.  T. 
WUliams  had  been  deprived  of  all  control 
over  his  property,  and  the  right  to  dispoae  of 
It,  and  one  Robert  S.  WlUlams  appointed 
trustee,  with  the  authority  to  manage  and 
control  the  same  for  the  benefit  of  W.  T. 
WllUams.  This  suit  was  styled  "Robert  S. 
Williams  V.  William  T.  WUliams,"  and  the 
bill  filed  June  24,  1887;  the  answer,  admit- 
ting the  allegations  of  the  bUl,  on  the  same 
day;  and  final  decree  rendered  July  13,  1887, 
and  the  cause  dropped  from  the  trial  docket. 

By  section  736,  subd.  2,  of  the  Code,  it  is 
made  the  duty  of  the  nslster  "to  keep  a 
docket  In  which  must  be  entered  the  names 
of  the  plaintiffs  and  defendants,"  etc.  Sub- 
divifdon  7:  "To  record  in  well-bound  books 
within  six  months  after  the  final  determina- 
tion of  any  cause,  all  the  proceedings  in  rela- 
tion to  the  same,  except  those  previously  re- 
corded under  section  653,  and  except  as  oth- 
erwise directed  in  this  article."  Section  658: 
"The  original  proceedings  in  dvil  suits  at 
law  or  in  equity,  the  original  process  issuing 
thereon,  all  affidavits  and  bonds  takoi  in  the 
course  thereof,  must  be  recorded  immediate- 
ly on  the  filing  thereof  or  on  the  return  of 
such  process,"  eta  Section  74S  is  as  follows: 
"Registers  in  chancery  must  keep  general  di- 
rect and  reverse  Indexes  of  all  record  books 
In  their  offices,"  etc.  The  law  does  not  re- 
quire the  register  to  keep  an  index  to  the 
trial  do<^et.  The  trial  docket  of  the  dty 
equity  court  was  introduced  in  evidence  by 
plaintiff,  and  it  appears  that  there  was  a 
direct  index  to  this  docket;  and  under  the 
letter  "W"  the  following  aitry  was  made: 
"Williams,  R.  S.  vs.  Williams,  W.  T.,"  and 
referred  to  the  case  of  R.  8.  WiUiams  v.  Wil- 
liam T.  WUliams,  regularly  docketed  on  the 
trial  docket,  giving  date  when  bill  and  an- 
swer were  filed,  when  cause  was  submitted 
f er  decree,  and  date  of  final  decree.  The 
^v^den'ce  showed  that  the  defendants  exam- 
Qicd  and  prepared  an  abstract  of  the  title  to 


the  lands,  from  the  government,  through  in- 
termediate purchasers,  to  William  T.  Wil- 
liams, and -the  tax  bo<^  showing  that  the 
taxes  were  all  paid,  and  ttiat  there  were  no 
recorded  incumbrances  on  the  land.  The  evi- 
dence further  showed  that  they  examined 
the  dockets  of  the  various  courts  as  to  i>end- 
Ing  causes  against  William  T.  Williams,  and 
the  record  entries  of  final  decrees  and  judg- 
ments, and  there  were  no  pending  cases 
against  William  T.  Williams,  or  final  Judg- 
ments or  decrees  recorded,  affecting  his  title 
to  the  lands  In  question.  The  register  had 
made  no  final  record  of  the  case  of  Robert 
S.  WlUlams  v.  William  T.  WUliams.  Six 
months— the  time  within  wbidi  registers  are 
required  to  make  a  final  record  of  causes  dis- 
posed of— had  not  elapsed. 

In  the  case  of  Goodman  v.  Walker,  30  Ala. 
495,  it  was  declared  that  lawyers  "stipulate 
that  they  will  bring  to  the  service  of  their  cli- 
ents ordinary  and  reasonable  skill  and  dili- 
gence, and  if  they  violate  this  implied  stipu- 
lation they  are  accountable  to  their  cUents 
for  all  injury  traceable  to  such  want  of  skill 
and  diligence;  •  *  *  that  they  are  bound 
to  use  reasonable  care  and  skllL"  And  in 
Burkham  v.  Daniel,  56  Ala.  610,  it  ia  quoted, 
with  approbation,  that  "whenever  there  is  a 
contract  to  perform  any  work,  or  to  trans- 
act any  business,  the  law  implies  an  Migage- 
ment  on  the  part  of  the  persMi  undertaking 
to  do  the  work  that  it  shall  be  performed 
with  due  care,  diligence,  and  skUl,  according 
to  the  order  given  and  assented  to."  And  in 
Teague  v.  CorUtt,  57  Ala.  543,  it  is  said  that 
every  attorney  owes  his  client  reasonable 
skUl  and  diligence,  and  is  responsible  for  all 
Injuries  clients  sustain,  whidi  are  traceable  to 
a  want  of  them.  The  whole  duty  and  respon- 
sfbUity  of  an  attorney  to  his  client  are  clear- 
ly embraced  and  defined  In  these  prindples. 
Having  ascertained,  by  an  examlnktion  at 
the  trial  docket,  that  there  was  no  lis  pen- 
dens involving  the  title  to  this  property,  and 
that  no  record  of  any  cause  finally  disposed 
of  by  the  courts,  affecting  the  tlfle  of  Wil- 
liam T.  WlUlams,  had  been,  recorded  by  the 
register,  and  knowing,  as  they  must  have 
known,  the  statute  granted  to  the  register 
six  months  within  which  to  make  a  final  rec- 
ord of  causes  disposed  of,  did  that  "reasona- 
ble care  and  dUigence"  whldi  attorneys  owe 
thdr  cUents  require  that  they  examine  the 
trial  dockets  as  to  causes  disposed  of  by  the 
court  within  a  less  time  than  six  months,  and 
of  which  no  final  record  had  been  made,  or, 
at  least  inquire  of  the  register  if  there  were 
any  such  cases?  We  do  not  think  It  can  be 
said,  as  a  matter  of  law,  that  an  attorney 
has  exercised  "reasonable  care  and  skUl," 
without  having  carried  his  Investigation  this 
far,  at  least  hi  the  county  where  the  lands 
Ue,  and  the  claimant  lives,  without  giving 
some  satisfactory  reason  for  the  omission. 
The  register  testified  that  "he  had  direct  but 
no  reverse,  indexes  to  his  record,  as  requbred 
by  sectlcm  743  of  the  Code,  but  that  said 
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case  of  wnUams  had  never  t)een  entered  In 
aald  direct  Index."  The  evldoice  for  the  de- 
ftmdantB  la  "that  he  went  Into  the  register's 
office,  where  the  files,  dockets,  and  other  rec- 
ords of  snch  court  are  kept,— also,  the  trial 
docket  oat  cases  then  pendlng,-^and  found 
notblng  affecting  said  property,  after  making 
an  examination  of  them,"  but  made  no  Inr 
qnliy  of  the  register.  There  Is  no  evidence 
that  be  Investigated  the  trial  docket  of  the 
prevloos  tom,  though  less  than  six  months 
bad  elapsed,  for  causes  disposed  of  at  that 
tonn.  It  Is  evident  that  an  ordinary  exami- 
nation of  this  docket  for  the  previous  term, 
dtber  Xty  reference  to  the  index,  under  Ex- 
bibit  W,  or  of  the  cases  then  pending,  or  In- 
qalry  of  the  register,  would  have  discovered 
to  blm  that,  by  a  decree  of  that  court,  W.  T. 
WlUlams  had  be&a.  deprived  of  all  power  to 
dispose  of  the  land  by  sale  or  otherwise. 
Have  the  defendants  given  any  satisfactory 
at  reasonable  excuse  for  this  omission  of  du- 
ly? We  think  this  question  of  fact  should 
be  left  to  the  jnty.  The  rulings  of  the  trial 
court,  in  some  respects,  conflict  with  the  law, 
as  herein  declared,  and  the  case  must  be  re; 
versed  and  ronanded. 


(M  AUl  252) 

WOOTEN  V.  trrEKLB  et  at 
(Saprem*  Oonit  of  Alabama.     Jane  22,  1893.) 
AssuupsiT  —  Statutb  of  Limitationh  —  HONST 
HUn  Axn  Rbchivbd — Aotion  bt  Hbibs— Whkh 

MAntTAINED. 

1.  Where  a  vendee  of  land  gives  the  ven- 
dor a  written  promise  to  pay  him  "one-half  for 
which  the  above  lands  may  sell  for,"  the  three- 
years  statute  of  limitations  lias  no  application 
to  an  action  of  assumpsit  on  such  promise  by 
the  heirs  of  the  vendor  to  recover  of  the  vendee 
one-half  the  amount  for  wlilch  h«  sold  the 
lands. 

2.  Where  such  vendor  hdd  the  lands  In 
trust,  with  eeneral  power  of  sale,  for  the  pur- 
pose of  applying  the  proceeds  to  the  payment 
of  d«bts  due  creditors  of  his  grantor,  it  is  not 
necesanry  that  snch  action  of  assumpsit  be 
brought  by  the  successor  of  deceased,  as  trus- 
tee, bnt  it  may  be  maintained  by  bii  heirs. 

8.  Where  there  are  no  debts  aniinst  the  es- 
tate of  a  deceased  person,  and  administration 
has  been  finally  douied,  his  heirs  and  distribu- 
tees may  maintain  an  action  on  a  written  ot>- 
Ugatlon  payable  to  deceased,  or  for  money  had 
and  received  to  liia  use. 

Appeal  from  drcult  court,  Marengo  oonn- 
ty;  James  B.  Head,  Judge. 

Action  of  assnmpalt  by  James  A.  Steele 
and  others  against  Council  B.  Wooten  for 
mon^  bad  and  received.  From  a  judg- 
ment for  plalntiflB,  defendant  appeals.  Af- 
firmed. 

John  C.  Anderson,  for  appellant  Geo.  W. 
Taylor,  for  appellees. 

OOLBMAN,  J.  The  action  is  In  assump- 
sit, upon  the  common  count,  for  money  had 
and  received.  The  defendant  pleaded  the 
general  Issue,  and  statute  of  limitation  of 
tbree  yeaia.    At  the  close  of  the  evidence. 


the  court,  upon  their  request,  gave  the 
general  charge  for  the  plaintiffs.  There  is 
no  conflict  in  tbe  evidence.  In  Januaiy, 
1877,  Thomas  S.  Fiy  conveyed  to  Robert 
li.  Steele  certala  tracts  of  land.  In  trust, 
with  general  power  of  sale,  the  proceeds 
to  be  applied  by  tiim  to  the '  payment  of 
debts  due  and  owing  to  certain  nained  cred- 
itors. Included  in  the  debts  to  he  paid  was 
one  due  the  grantee  and  trustee,  Rol>ert  Li. 
Steele,  for  $3,489.74,  and  one  due  the  de- 
fendant, Wooten,  for  $2,500.  One  of  the 
tracts  of  land,  designated  as  the  "Odom 
Place,"  was  sold  by  Robert  Steele  to  the 
defendant,  0.  B.  Wooten,  in  consideration  of 
which  Wooten  executed  to  him  his  written 
obligation  "to  pay  said  Steele  one-half  ot 
the  amount  the  aliove-mentioned  lands  may 
sell  for.  It  Is  agreed  that  I  am  not  to  be 
responsible  to  the  said  Steele  for  any 
amount  exc^t  it  accrues  from  the  sale  or 
other  disposition  that  may  be  made  of  &e 
Odom  lands.  Said  land  contains  atraut  2,520 
acres,  and  is  situated  in  Wilcox  Co.,  Ala. 
This  the  23rd  day  of  May,  1882.  [Signed] 
C.  B.  Wooten."  Robert  L.  Steele  died  in 
the  year  1883.  Els  estate  was  duly  admin- 
istered upon,  and  the  adminlatratlon  finally 
settled  in  the  year  1886.  It  was  theu  proven 
that  Wooten  sold  the  Odom  place  in  Jan- 
uary, 1888,  for  $3,000.  It  was  further 
proven  that  there  were  no  debts  against 
the  estate  of  Robert  L.  Steele.  This  suit 
was  instituted  by  the  hdrs  of  Rol>ert  L. 
Steele,  after  demand,  in  February,  1891,  to 
recover  the  one-half  of  the  purchase  money 
for  wlilch  Wooten  had  sold  the  land.  The 
written  obligation  of  Wooten  was  to  pay 
to  Steele  "one-half  for  which  the  above 
lands  may  -  sell  for."  The  lands  were  sold 
in  1888  for  $3,000.  The  statute  of  llmltar 
tlon  of  three  years  has  no  application 
where  the  assumption  is  evidenced  by  an 
express  obligation  to  pay  a  fiiCed  amount 

It  is  contended  that  plaintiffs  could  not 
maintain  the  action  in  thdr  own  names, 
but  that  the  suit  should  have  been  In  the 
name  of  the  successor  of  Robert  Ij.  Steele, 
as  trustee.  As  to  tbe  Odom  place,  the  trust 
was  entirely  executed  by  the  sale  of  tbe 
land  to  Wooten.  Tbe  obligation  of  the  pur- 
chaser was  to  pay  Steele^  He  coidd  have 
maintained  an  action  In  bis  individual  name 
against  Wooten  for  the  purchase  money. 
The  rule  is  that  the  legal  title  of  a  decedent 
to  personal  proporty  vests  in  the  adminis- 
trator, and  the  administrator  alone  can  sue. 
This  rule  prevails  for  the  purposes  of  ad- 
ministration. Whoi  there  is  no  necessily 
for  an  administration,  or  wh«e  there  has 
heea  a  complete  administration  and  final 
settlement  the  role  does  not  apply.  In 
such  cases  the  distributees  may  maintain 
an  action  on  a  promissory  note,  payable  to 
decedent  or  to  recover  for  money  had  and 
received.  The  imdlspated  fhcta  of  this  case 
bring  it  within  tbe  exertion  to  tbe  g«ienU 
rulai    Cooper  r.  Davison,  86  Ala.  867,  S 
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South.  Rep.  650;  Wood  v.  Cosby,  76  Ala. 
557;  Carter  ▼.  Owen,  41  Ala.  217.  There  la 
no  error  in  the  record.    Affirmed. 


(101  Ala.   429) 

Ex  parte  JBNK& 
(Svpreme  Court  of  Alabama.    Jane  8,  1883.) 

DbPOBITIOSS— WOMBN— COMPBLUNO   ATTEKDANOB 

IN  Person. 
Code,  I  2813,  providing  that  when  the 
deposition  of  a  witness  has  been  taken,  if  af- 
fidavit be  made  that  the  personal  attendance  of 
the  witness,  residing  in  the  county,  is  neces- 
sary, then  such  attendance  shall  be  required, 
applies  to  womeuj^whose  evidence,  by  the  pro- 
vision of  section  2801,  may  be  taken  oy  depoei- 
tiaii. 

Application  by  Harriet  Senka  for  manda<- 
mns.    Denied. 

In  this  cause,  J.  B.  Loxley  &  Son  recov- 
ered a  judgment  In  the  city  court  of  Mobile 
against  W.  Turner  and  others,  and  gar^ 
nlshed  O.  W.  Stanton,  as  a  debtor  of  said  de- 
fmdants.  Stanton  answered,  admitting  in- 
debtedness, but  suggesting  tliat  the  money 
was  claimed  by  the  petitioner.  The  petition- 
er, being  summoned,  propounded  her  sworn 
dalm,  and  was  examined  as  a  witness  in  her 
own  belialf,  by  written  interrogatories,  of 
which  plalntilTs  liad  notice,  and  her  depo- 
sition was  returned  into  tlie  court  on  the 
first  day  of  the  term.  One  of  the  plaintiffs' 
attorneys  made  affidavit  that  the  personal 
attendance  of  the  witness  at  the  trial  of  the 
cause  was  necessary,  and  the  court  made 
an  order  requiring  Mrs.  Jenlcs  to  attend  the 
trial  of  the  rij^t  of  property  in  person,  April 
10,  1893.  Petitioner  Immediately  moved  the 
court  to  discharge  the  order  so  made, 
wliich  motion  was  refused,  and  the  petition- 
er excepted,  and  ffied  this  petition  tor  the 
writ  of  mandamus. 

FredlE.  O.  Bromberg,  for  petitioner.  Oreg- 
oiy  L.  &  H.  T.  Smith,  for  respondent. 

HEAD,  J.  We  liave  no  doubt  that  aeo- 
tlon  2813  of  the  Code  means  to  include  fe- 
males residing  in  the  county,  whose  depo- 
sitions have  been  taicen,  as  authorized  I^ 
section  2801,  in  the  class  of  witnesses  whose 
personal  attendance  the  court  is  authorized 
to  require,  upon  the  prescribed  affidavit  be- 
ing made  tliat  such  personal  attendance  is 
necessary.-  It  is  tme  that  the  depositions  of 
persons  residing  in  the  cotmty,  other  than  fe- 
males, taken  in  pursuance  of  said  section  2801, 
are,  by  force  of  section  2812,  rendered  de 
bene  esse  only,  and  cannot  be  used  if  the 
statutory  causes  for  which  they  were  taken  do 
Dot  exist  at  the  time  of  the  trial,  unless  the 
witness  be  then  dead,  of  unsound  mind,  or 
resides  more  than  100  miles  from  the  place 
of  trial,  while,  so  f ar  aa  that  section  (2812) 
provides,  the  dei>ositlon  of  a  female,  though 
residing  in  the  county,  and  able  to  attend 
the  trial,  may  be  used.  So  far,  it  is  the  de- 
clared policy  of  the  law  that  females  shall 
not  be  required  to  attend  the  trial,  but  shall 


give  their  testlmcmy  by  deposition.  Bnt  sec- 
tion 2813  takes  a  step  beyond,  and  ingrafts 
an  exception  upon  this  general  poli(7,  wblcb 
is  that  if  affidavit  be  made  that  the  personal 
attendance  of  the  witness,  residing  in  the 
county,  is  -necessary,  then  such  attendance 
shall  be  required.  In  this  provision  there  is 
no  exception  of  females  expressly  made,  and 
no  good  reason  for  holding  that  one  was  im- 
plied. The  law  conaiderB  the  prescribed  affi- 
davit sufficient  evidence  that  the  personal 
attendance  of  the  witness  is  necessary  to 
the  ends  of  Justice,  and  that  necessity  may 
as  well  exist  in  case  of  a  female  as  a  male 
witness.    Application  for  mandamus  denied. 


on.  Ala.  MO 
BOSS  V.  NEW  ENGLAND  MORTGAGE  SB- 

OURITI  CO. 
(Sapreme  Comi;  of  Alabama.     June  20,  1883.) 
Statutes— When  Act  Takes  Effbct  —  Fobeioh 

COKFOBATIONS  —  RlOHT  TO  DO  BUSINESS  —  CjlX- 
Oau-ATION  or  MORTOAOE — OlTBR  TO  DO  KQUITT. 

1.  Act  Feb.  2a  1887,  gives  effect  to  Const 
art.  14,  {  4,  forbidding  foreign  corporations  to 
do  business  in  the  state  "without  having  at 
least  one  known  place  of  business  and  an  au- 
thorized agent  therein,"  and  provides  that  a 
corporation  violating  the  act,  and  any  person 
acting  as  its  agent  m  such  violation,  shall  for- 
feit to  the  state  fixed  gums,  to  be  recovered  in 
an  action,  and  for  imprisonment  of  the  offend- 
ing person.  Held,  that  the  act  being  penal  in 
its  nature,  and  being  silent  as  to  when  ft  should 
go  into  effect,  it  did  not  go  into  effect  until  30 
days  after  approval,  that  t>eing  the  provision  of 
C^im.  Code,  |  3705. 

2.  In  an  action  to  cancel  a  mortgage,  on 
the  ground  that  the  mortgagee  was  a  foreign 
corporation,  and  took  the  same  without  being 
entitled  to  do  business  in  the  state,  plaintiff 
stated  in  his  bill  that  "if  said  interest  notes, 
past  due,  are  held  valid,  in  any  event,  complain- 
ant hereby  offers,  and  is  able  and  willint;  and 
ready,  to  pay  the  same."  Bdd,  that  the  bill 
was  bad  on  demurrer,  as  it  did  not  offer  to  re- 
pay all  plaintiff  had  received  on  the  mortgage. 

3.  In  an  action  to  restrain  the  foreclosure 
of  a  mortgage,  on  the  ground  that  it  is  void, 
plaintiff  offered  in  ills  amended  bill,  that  "if, 
on  a  final  hearing  of  this  cause,  the  court 
should  ascertain  that  said  mortgage  is  void, 
and  should  order  a  reference  to  the  register  to 
ascertain  and  report  the  amount  due  from  com- 
plainant to  respondent,  he  is  ready  and  willing 
and  able  to  pay  the  same."  Beld,  that  the  offer 
was  not  a  sufficient  submission  to  the  jurisdic- 
tion of  the  court  to  authorize  a  decree  of  fore- 
closure on  finding  the  mortgage  to  be  valid,  in 
the  absence  of  a  cross  bill  praying  for  sncfa  re- 
lief. 

Appeal  from  chancery  court,  Pike  county; 
John  A.  Fostw,  Chancellor. 

Bill  by  C.  E.  Ross  against  the  New  Eng- 
land Mortgage  Security  Company  to  restrain 
the  foreclosure  of  a  mortgage,  and  for  oOxet 
relief.  Defendant  had  a  decree,  and  plain- 
tiff appeals.     Reversed,  and  bill  dismissed. 

Defendant  demurred  to  the  bill  upon  the 
following  grounds:  (1)  That  there  was  no 
equity  in  the  said  bill.  (2)  That  the  bill  falls 
to  allege  that  the  respondent  had  a  known 
place  of  business  in  the  state,  and  an  agent 
or  agents  thereat,  at  the  time  of  the  execu- 
tion of  said  mortgage.    (8)  Becauae  the  act  of 
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the  legislature  of  Alabama  approved  Febru- 
ary 28,  1887,  entitled  "An  act  to  give  force 
and  effect  to  section  4  of  article  14  of  the 
constitution  of  the  state  of  Alabama,"  Is  a 
penal  statute,  and  did  not,  therefore,  go  Into 
effect  until  after  the  lapse  of  30  days  from 
Its  passage,  and  was  not  In  force  at  the  date 
of  the  execution  of  the  mortgage  Involved  In 
this  suit  (4)  Because  tbe  act  of  February 
28, 1887,  above  referred  to,  is  a  penal  statute, 
and  prescribes  a  penalty  for  the  violation 
thereof,  other  than  the  forfeiture  of  the  debt 
secured  by  said  mortgage.  (5)  Because  the 
complainant  does  not  offer  to  do  equity,  in 
tliat  be  does  not  offer  to  pay  back  the  money 
be  reoelTed  from  respondent  under  said  mort- 
gage- 

The  (diancellor  overmled  the  1st  and  2d 
grounds  of  demturrer  to  the  bill,  and  sus- 
tained the  Sd,  4th,  fmd  5th;  and  on  final  sub- 
miastoii  of  the  cause,  as  is  stated  In  the  opin- 
ion, he  refused  the  relief  prayed  for  by  the 
complainant,  but  ordered  the  foreclosure  of 
tiie  mortgage  for  the  paymmt  of  the  re- 
spondent's debt. 

M.  N.  Carlisle^  for  appellant  Caldwell 
Bradsbaw  and  Jas.  B.  Webb,  *f or  appellee. 

HARALSON,  J.  1.  The  bill  alleges  tliat 
complainant  Ross,  on  the  Ist  day  of  March, 
1887,  jointly  with  Ills  wife,  executed  and  de- 
livered a  mortgage  to  the  defendant,  the  ai»- 
pdlee,  on  certain  lands  therein  described, 
whldi  mortgage  is  attached  to  the  bill,  and 
made  part  thereof.  It  was  given  to  secure 
a  loan  by  defendant  to  complainant  of  $7,200, 
that  day  made,  for  wblch  complainants  ex- 
ecuted their  note  to  the  defendant,  payable 
on  the  1st  of  March,  1882,  at  the  office  of  the 
Oorbin  Banking  Company  of  New  York,  to 
which  note  were  attached  five  coupon  notes, 
for  the  accruing  annual  Interest  on  said  prin- 
cipal sum  loaned,  payable  on  the  1st  day  of 
December  of  each  year,  except  the  last,  which 
was  payable  on  the  1st  day  of  March,  1892, 
and,  like  the  principal,  were  payable  at  said 
banking  house,  in  New  York.  By  the  terms 
of  the  mortgage,  if  default  should  be  made  in 
the  payment  of  either  of  these  notes,  at  the 
option  of  the  holder,  the  whole  sum  of  money 
received  became  due  and  payable  20  days 
after  such  default  and  the  mortgage  fore- 
doeable.  Two  of  the  interest  coupon  notes 
—the  ones  falling  due  on  the  1st  of  Decem- 
ber, 1889,  and  on  the  1st  of  December,  1890— 
were  not  paid.  More  ttian  20  days  after  de- 
fault In  the  payment  of  the  last  of  said  notes 
the  defendant  was  proceeding  to  foreclose 
said  mortgage,  according  to  its  terms,  by  ad- 
vertisement for  a  public  sale  of  the  lands 
therein  described,  when  the  complainant  filed 
this  bill  to  enjoin  that  sale,  alleging  that  the 
mortgage  was  void  because  It  was  made  In 
violation  of  &e  act  of  the  legislature  of  this 
state,  passed  on  the  28th  of  February,  1887, 
entitled  "An  act  to  give  force  and  effect  to 
jectlon  4,  art  14,  of  the  constitution  of  the 


state,"  forbidding  foreign  corporations  to  do 
business  in  this  state  except  on  compliance 
with  conditions  prescribed  In  said  act  The 
prayer  was  that  the  mortgage  be  declared  to 
be  void,  and  given  up  and  canceled,  and  for 
general  relief.  The  offer  in  the  bUl  to  do 
equity  is:  "But  if  said  Interest  notes,  past 
due,  are  held  valid,  in  any  event,  complainant 
hereby  offers,  and  is  able  and  willing  and 
ready,  to  pay  the  same."  A  demurrer  was 
Interposed  to  the  bill,  which  was  sustained, 
on  some  of  its  grounds,  when  complainant 
amended  the  bill,  offering  to  do  equity,  as 
follows:  "Complainant  avers  that  U,  upon  the 
final  hearing  of  this  cause,  [the  court  should 
ascertain]  ttiat  sold  mortgage  Is  void,  and 
should  order  a  reference  to  the  register  to 
ascertain  and  r^>ort  the  amount  due  from 
complainant  to  respondent  he  is  ready  and 
willing  and  able  to  pay  the  same."  On  a  sub- 
mission of  the  cause  the  dumcellor,  by  a  ref- 
erence, ascertained  the  debt,  and  rendered  a 
decree  of  foreclosure  of  said  mortgage,  to 
reverse  which  this  appeal  Is  prosecuted. 

2.  Penal  laws  are  defined  to  be  those  which 
prohibit  an  act  and  impose  a  penalty  for 
the  commission  of  it  2  Rap.  Law  Diet  945; 
2  Abb.  Law  Diet  231;  18  Amer.  &  Eng. 
Bnc.  Law,  270.  The  statute  of  1886-87  (acts 
of  those  years,  p.  102)  was  intended,  as  de- 
clared in  its  caption,  to  give  force  and  effect 
to  section  4,  art.  14,  of  the  constitution  of  the 
state.  It  was  unlawful,  before  that  act  was 
passed,  for  a  foreign  corporation  to  engage 
in  business  in  this  state  "wlOiout  having  at 
least  one  known  place  of  business,  and  an 
authorized  agent  or  agents,  therein."  That 
clause  of  the  constitution  was  prohibitory, 
and  it  required  no  legislation  to  carry  the 
mere  prohibition  into  effect,  or  to  give  It 
force.  American  Union  Tel.  Co.  y.  W.  U. 
T^  Co.,  67  Ala.  30;  N^ms  v.  Mortgage  Co., 
92  Ala.  159,  9  South.  Rep.  141.  And  section 
1  of  the  act  of  1886-87  merely  gives  regula- 
tion as  to  the  maimer  of  conducting  business 
in  the  state  by  foreign  corporations,  and  did 
not  make  It  any  more  unlawful  to.  do  busi- 
ness here  without  complying  wtth  the  re- 
quirements of  the  constitution  than  before 
Its  enactment  The  constltutloa  did  not  pre- 
scribe any  penalty  for  Its  own  violation;  but 
the  statute  comes  along,  and,  in  order  to  se- 
cure more  certain  compliance  with  the  funda^ 
ihental  law,  prescribes  penalties  for  Its  vio- 
lation. The  second  section  provides  that 
whoever  shall  act  as  agent  or  transact  any 
business  for  any  such  corporation,  without 
having  first  complied  with  the  provisions  of 
the  act,  shall  forfeit  and  pay  to  the  state, 
for  each  offense,  the  sum  of  $500;  and  sec- 
tion 4  provides  a  penalty  of  $1,000,  against 
tlie  corporation,  for  doing  business  in  the 
state  without  having  complied  with  the  terms 
of  the  act  It  Is  fnrUier  prescribed  that 
these  penalties  shall  be  sued  for  and  re- 
covered in  the  name  of  the  state,  by  the 
solicitor  of  the  circuit  in  whidi  the  offense 
■was  committed,  and,  vhea  eoUeoted,  the 
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money  Is  to  be  paid  Into  the  treasury  of  the 
state,  less  the  soUdtor's  fee;  and,  In  case  of 
the  nonpayment  of  such  penalty,  the  party 
offending  shall,  on  conylcdon,  be  Imprisoned 
hi  the  county  (Jail,)  or  sentenced  to  hard 
labor  for  the  counly,  for  a  period  not  exceed- 
ing sbc  months.  It  thus  appears  that  sold 
enactment  is  essentially  a  penal  statute. 
Dudl^  y.  OoUler,  87  Ala.  431,  6  South.  Rep. 
804.  In  that  case,  which  sustains  the  view 
of  this  statute  yto  now  take,  it  is  singular 
enough  that  the  contract  executed  on  the  8th 
of  March,  1887,  succeeding  the  28th  Febru- 
ary, the  date  the  legislature  adjourned,  was 
declared  IHegal,  although  the  30  days  within 
which  the  statute,  Yxing  penal,  had  to  go  into 
effect,  had  not  elapsed.  Section  S705  of  the 
'Criminal  Oode  evidently  escaped  the  -atten- 
tton  of  the  attom^s  engaged  in  the  cause, 
and  It  did  not  occur  to  the  learned  Judge  de- 
UTerlng  the  opinion. 

&  Section  S705  of  the  Orilnhial  Code  pro- 
Tides  that  "no  penal  act  shall  take  effect  mt- 
tU  thirty  days  after  Hie  adjournment  of  the 
general  assembly  at  which  such  act  was 
passed,  unless  otherwise  specially  provided 
In  the  act"  There  was  nothing  in  the  act 
we  are  considering,  directing  when  It  should 
go  into  effect  The  legislature  adjourned 
on  tiie  28th  February,  1887,  the  day  of  the 
approval  of  said  act  It  follows,  therefore, 
that  It  did  not  go  Into  effect  until  30  days 
after  that  date.  Armstrong  v.  Bufford,  SI 
Ala.  410;  Olmstead  v.  Crook,  89  Ala.  228, 
7  South.  Rep.  776.  And  inasmuch  as  this 
mortgage  was  executed  on  the  1st  day  of 
March.  1887,  within  80  days  from  the  date 
of  said  enactment  and  as  it  was  not  no  far 
as  appears,  in  violation  of  tha>t  or  any  other 
statute,  it  must  be  held  to  be  a  valid  and 
binding. CMitract  between  the  parties;  and 
there  was  no  error  in  sustaining  the  tUrd  and 
fourth  grounds  of  demurrer  to  the  bill. 
Mortgage  Co.  v.  Sewell,  02  Ala.  170,  9  South. 
Rep.  143. 

4.  Hie  fifth  ground  was  also  properly  sus- 
tained. There  was  no  offer  to  do  equity,  by 
refunding  the  mcmey  which  the  complainant 
had  received  under  the  mortgage.  He  bad 
no  rli^t  to  have  acanceUation  of  this  mort- 
gage—as  he  sought,  on  the  grounds  of  al- 
leged illegality,  in  its  having  violated  the 
provisions  of  said  aet>— without  restoring  or 
■  repaying  all  that  he  had  received  under  the 
mortgage,  principal  and  interest  His  offer 
was  less  than  this,  and  was  not  an  offer  to 
do  equity.  Mortgage  Co.  v.  Sewell,  92  Ala. 
170,  9  South.  Rep.  143;  Security  Oa  v.  Pow- 
ell, 12  South.  Rep.  66,  (at  the  present  term;) 
Pom.  Eq.  Jur.  i  391;  2  Story,  Ea>  Jar.  ii 
693,  694. 

6.  The  fourth  and  fifth  assignments  of  error 
question  the  decree  of  foreclosure  r«idered 
In  the  cause  by  the  chancellor.  Whether  or 
not  the  court  could  have  proceeded  to  a  fore- 
domiTB  of  the  mortgage,  under  this  bill,  filed 
by  the  mortgagor,  depends  upon  the  offer 
of  ^mplalnant  In  his  bill,  to  do  equity.  The 
wiginal  bill,  as  we  have  seen,  contained  no 


■ufflcleat  offer,  and  the  demtirrer  was  prop- 
erly sustained  on  that  account  In  the 
amendment  to  meet  this  defect  no  better  of- 
fer was  made.  It  is  conditioned  upon  the 
court  finding  the  mortgage  to  be  void,  (In 
which  event  there  ctruld  not  possibly  be  a 
foreclosure,)  makes  no  offer  to  pay,  nor  doea 
the  complainant  submit  himself  to  the  au- 
thority and  Jurisdiction  of  the  court  There 
was,  however,  no  demurrer  to  the  bill, 
as  thus  amended.  Yet  in  a  bill  filed  by 
a  mortgagor  there  can  be  no  decree  of 
foreclosure  of  the  mortgage— in  the  ab- 
sence of  a  cross  bill  by  the  mortgagee,  pray- 
ing a  foreclosure— unless  the  complainant 
makes  an  offer  in  the  bill  to  submit  him- 
self to  the  authority  and  jurisdiction  of  tb» 
court,  so  that  the  court,  without  more,  may 
compel  him  to  do  equity.  Bank  v.  Strotber, 
15  Ala.  60;  Rogers  v.  Torfout,  68  Ala.  62S; 
BiOava  v.  Cramptoo,  61  Ala.  614;  Oarland 
V.  Watson,  74  Ala.  S2a  A  decree  of  fbro- 
dosure  should  not  have  been  rendered  in  Hie 
cause,  even  if  it  was  agreeable  to  the  defend- 
ant for  It  to  have  been  done.  The  Mil  warn 
without  any  equity,  and  should  have  been 
dismissed.  The  proof  showed  that  the  de- 
fendant had  complied  with  the  requirements 
of  the  constitution,  in  havhig  a  known  plac* 
of  business,  and  an  authorized  agent  therein. 
In  this  state,  before  and  at  the  time  of  Ibe 
loon  of  the  money,  and  taking  the  mortgage 
to  secure  it  Mortgage  Co.  v.  Sewell,  supra. 
Let  a  decree  be  here  entered,  reversing  tta« 
decree  of  the  chancery  court,  dissolving  Hie 
injunction,  and  dismissing  the  cause,  at  tb» 
cost  of  the  appellant  both  in  the  lower  court 
and  in  this  court    Reversed  and  disooiaBed. 


(W  Alk.  ia> 


BAIT.HT  T.  STATB, 


(Supreme  CJoart  of  Alabama.  Jane  15,  1893.) 
Lakoekt— Flbadiko  akd  Proof— Vakianck. 
Where  the  Code  originally  defined  the 
crime  of  larceny  "in"  a  storehouse,  and  pre- 
scribed a  form  for  Indictments  wtiich  descrioed 
the  larceny  as  "from"  a  storehouse,  and  aub- 
sequently  the  definition  of  the  crime  was  amend- 
ed by  making  it  read  "from  or  in"  a  storehouse, 
bat  the  form  was  not  changed,  an  indictment 
for  stealing  tnoperty  "f  rom '  a  storehouse  is 
supported  by  proof  that  defendant  stole  prop- 
er^ in  a  warehouse,  and  was  detected  and  ar- 
rested before  leaving. 

Appeal  from  dty  court  of  Gadsden;  John 
H.  Disque,  Judge. 

Sam  Bailey  was  convicted  of  larceny,  and 
appeals.    Affirmed. 

On  hearing  all  the  evidence,  the  court,  at 
the  request  of  the  solicitor,  gave  the  general 
affirmative  charge  In  bdialf  of  the  state,  to 
the  giving  of  which  defendant  duly  excepted. 

W.  H.  Standifor,  for  appellant  Wm.  Ik 
Martin,  Atty.  Oen.,  for  the  State. 

STONE,  O.  J.  The  defendant  was  indicted 
for  larceny  from  a  storehouse,  under  section 
8780  of  the  Ciode  of  1886.  The  Indictment 
pursues  the  form  No.  61,  example  8^  o^  tl>at 
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Code,  and  is  In  the  following  language:  "The 
grand  Jniy  charges  that  before  the  finding 
of  this  Indictment  Sam  Bailey,  whose  trae 
Christian  name  Is  to  the  grand  Jnry  uiknown 
otherwise  than  as  stated,  fekMdonsly  took 
and  carried  away  from  a  stwehouse  one 
shirt,  of  the  valne  of  serenty-flTe  cents,  the 
pefBooal  property  of  Max  Long,  against  the 
peace,"  etc.  The  testimony  tends  to  prove 
and  does  prove  that  the  defendant  felonious- 
ly stole  the  proper^  described  "in"  a  store- 
honse;  bat  before  lie  escaped  from  the  house 
he  was  detected,  the  goods  taken  from  him, 
and  he  was  arrested.  The  only  question  pre- 
sented by  this  record  is  whether  the  proof 
oorrespiHids  with  the  allegations  of  the  In- 
dictment, and  Justifies  a  c(»iviction.  This 
statatory  crime  is  found  In  the  Code  of  1852, 
(section  S170.)  Its  language,  as  then  ex- 
pressed, was  that  "any  person  who  commits 
the  oilme  of  larceny  In  any  *  *  *  store- 
honse  *  *  *  on  conylctlcHi  must  be  impris- 
oned In  the  penitentiary,"  etc.  That  stata- 
tory descrlptitHi  of  the  offense  was  retained 
In  the  Code  of  1867,  (section  3707,)  and  in  the 
Code  of  1876,  (section  4359,)  without  duinge, 
except  as  to  the  manner  of  punishment  In 
each  of  the  Codes  a  form  of  lndlctm«it  for 
this  offense  was  fumlBhed,  which  had  never 
been  changed.  See  Code  of  1862,  form  45; 
Code  of  1867,  fbrm  42;  Code  of  1876,  form 
39.  This  offense  was  made  grand  larceny  by 
statute.  During  all  these  years  fhe  indict- 
ments framed  for  this  otteoae  have  pursued 
the  language  of  said  form,  and  charged  the 
laxceny  to  have  been  committed  from  the 
storehouse,  etc.  Many  craivlctions  have  heea 
had  under  Indictments  thus  framed,  and  have 
received  the  sanction  of  this  court.  In  the 
Criminal  Code  of  1886  (section  3789)  the  lan- 
guage of  the  statute  was  changed.  It  was 
there  »iacted  that  *'any  person,  who  steals 

*  *    *   any  personal  property  of  any  value 

•  •  •  from  or  in  any  sttxehouse,  •  •  • 
Is  guilty  of  grand  larceny,  and  on  convic- 
tion," etc.  The  form,  as  originally  framed 
and  stated  above,  was  retained  In  this  Code 
without  change.  Form  61,  example  3.  It 
win  be  observed  that  In  that  form  it  was 
charged  that  the  offense  consisted  In  stealing 
"from"  a  storehouse,  and  not  "in"  a  store- 
house. One  of  the  first  cases  that  arose  un- 
der this  statute  was  Pohit  v.  State^  37  Ala. 
148,  In  which  the  defendant  was  convicted  of 
a  felony.  On  review  before  this  court  the 
question  of  variance  between  the  allegations 
of  the  Indictment  and  the  proof  was  neither 
raised  nor  considered.  The  judgment  of  con- 
viction was  affirmed.  We  have  made  very 
many  rulings  on  the  sufficiency  of  the  foraps 
of  indictments  furnished  In  the  several  Codes. 
"When  the  legislature,  either  in  the  body  of 
the  statute  or  in  a  prescribed  form,  declares 
what  shall  b6  a  sufficient  indictment,  such 
legUlative  direction  Is  pronounoed  control- 
ling, and  an  indictment  pxffsulng  such  form 
will  be  pronounced  good."  Smith  v.  State^ 
63  Ala.  B6;  McCullough  v.  State,  Id.  76;  WU- 


aaa  y.  State,  61  Ala.  151.  *'An  Indlctm^it 
conforming  to  the  form  prescribed  by  the 
(Tode  1b  sufficient,  though  matters  of  sub- 
stance are  omitted."  Weed  v.  State,  55  Ala. 
13.  See,  also,  3  Brick.  Dig.  p.  280,  {  459, 
where  It  Is  affirmed  that  indictments  in  the 
form  prescribed  by  the  Code  are  sufficient, 
whether  charging  a  felony  or  misdemeanor^ 
Code  1886,  {  4366.  In  the  Code  of  1886,  al- 
though the  language  of  the  statute  was 
changed,  and,  instead  of  denouncing  the 
crime  as  a  felony  If  committed  ^Tn"  a  store- 
house. It  substituted  the  words  "In  or  from  a 
storehouse,"  yet  the  language  of  the  form 
underwent  no  change.  It  stQl  retained  only" 
the  word  "from."  This,  under  the  authori- 
ties cited  above,  was  a  legislative  recognition 
and  declaration  that  the  form  was  sufflcieat 
imder  the  amended  statute.  If,  under  the 
old  statute,  the  larceny  in  a  storehouse  could 
be  proven  and  a  conviction  had  under  an  In- 
dictment which  charged  the  offense  was 
committed  from  a  storehouse,  what  argument 
can  be  made  that  the  substitution  of  the 
words  "In  or  from"  In  the  later  statute  calls 
for  a  dlfferoit  interpretation?  If  the  offense 
committed  in  a  storehouse  was  embraced 
and  punishable  under  a  charge  that  It  was 
committed  from  a  storehouse,  how  can  the 
fact  that,  under  the  amended  statute.  It 
might  have  been  committed  from  a  store- 
house, as  the  Indictment  charges,  make  it 
less  punishable  under  the  Indictment?  Is  the 
variance  between  the  allegations  and  proof 
any  greater  under  the  new  statute  than  it 
was  imder  the  old?  Under  our  statute  (Code 
1886,  f  4366)  the  forms  famished  are  "suffi- 
cient in  all  cases  in  which  the  forms  there 
given  are  applicable."  The  form  employed 
In  this  case  Is  expressly  made  applicable  to 
the  crime  with  which  the  defendant  was 
charged.  The  legislature  expressly  re-enact- 
ed the  form,  and  made  It  applicable  to  the 
statute  as  amended.  We  hold  that  that  body 
thereby  declared  It  was  sufficient  for  the  new 
enactment,  as  It  had  previously  declared  It 
was  sufficient  for  the  older  statute;  and  In 
declaring  Its  sufficiency  we  only  reaffirm  our 
unlf&rm  rulings.  In  thus  announcing,  we  are 
not  unmindful  that  we  run  counter  to  some 
expressions  found  in  Moore  v.  State,  40  Ala. 
49,  but  those  expressions  were  nrfther  neces- 
sary nor  made  a  point  In  the  decision  of  the 
case.   Affirmed. 


aoi  AiB,  lie) 

SATJBRWAS  et  aL  ▼.  GOODLOB. 

(Snpreme  Court  of  Alabama.     June  16,  1893.) 

NoTB  Dated  on  Bcndat  —  Action  —  Bukobn  or 
Showino  Tbub  Date-^-Evidencb. 

1.  In  an  action  on  a  note  dated  on  Sunday, 
the  burden  is  on  plaintiff  to  show  that  it  was 
in  fact  executed  pn  a  day  which  was  not  Sun- 
day. 

2.  In  an  action  by  a  bank  on  a  note  dated 
on  Sunday,  its  "discount  register"  is  not  admis- 
sible in  evidence  to  show  that  the  nt^e  in 
suit  was  a  renewal  of  a  note  which  matured  on 
Sunday,  and  that  the  renewal  nota  was  made 
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on  a  certain  veek  day  after  its  date,  and  dated 
back  to  the  date  of  the  maturity  of  the  first 
note,  according  to  the  custom  of  the  bank. 

3.  In  such  case  it  is  not  error  to  admit 
evidence  that  the  note  is  in  the  handwriting  of 
the  bank's  cashier,  and  that  he  was  not  in  the 
employ  of  the  bank  until  after  the  date  of  the 
note. 

Appeal  from  district  court,  Lauderdale 
county;  W.  P.  Ohitwood,  Judge. 

Action  by  J.  G.  Ooodloe,  as  receiver  of  the 
Florence  National  Bank,  against  J.  A.  H. 
Eauerwas,  Louis  Levin,  and  Oswortii 
Breuss,  on  a  promissory  note.  From  a  Judg- 
ment for  plalntlfl,  defendants  appeal.  Re- 
versed. 

Defendants  pleaded  as  a  defense  that  the 
note  sued  on  was  made  on  Sunday,  on  wbich 
plea  plaintiff  joined  issue.  The  plaintiff  In- 
troduced the  note  In  evidence,  and,  in  connec- 
tion therewith,  a  book  regularly  used  by  the 
bank  in  Its  business,  and  known  as  the  "dis- 
count register,"  in  which  the  number,  name 
of  maker,  date,  amount,  and  maturity  of  all 
the  notes  discounted  by  the  bank  were  en- 
tered. This  book  showed  that  the  note  In 
suit  was  a  renewal  of  the  note  which  ma- 
tured on  March  15,  1891,  (Sunday,)  and  was 
renewed  on  Mardx  27,  1891.  S.  D.  Tlce 
was  Introduced  as  a  witness,  who  testified 
that  he  was  In  the  employ  of  the  bank  at 
the  time  the  note  was  renewed;  that  the 
book  was  correctly  kept;  and  that  It  was  the 
custom  of  the  bank  In  renewing  notes,  If  the 
renewal  was  not  made  on  the  same  day  the 
old  note  matured,  to  date  the  new  note  back 
to  the  date  of  the  maturity  of  the  old  not& 
The  defendants  objected  to  the  introduction 
In  evidence  of  the  discount  register,  on  the 
ground  that  it  failed  to  show  any  connec- 
tion between  the  note  In  suit  and  said 
book.  The  court  overruled  this  objection, 
and  the  defendants  excepted.  It  was  further 
proved  that  the  body  of  the  note  was  In  the 
handwriting  of  Mr.  Tlce,  who  was  the  cash- 
ier of  the  plaintiff,  and  Ihat  on  March  15, 
1891,  said  Tice  was  not  In  the  employ  of  the 
bank,  and  did  not  come  to  the  bank  until  the 
19th  of  March,  and  that  the  note  In  suit  was 
not  made  until  March  27,  1891.  The  defend- 
ants Introduced  no  testimony,  and,  after  the 
introduction  of  all  the  testimony  of  the  plain- 
tiff, they  asked  the  following  writtoi  charges, 
and  separately  excepted  to  the  court's  refusal 
to  give  each  of  them  as  asked:  (1)  "If  the 
Jury  believe  the  evidence,  they  must  find  for 
the  defendants."  (2)  "If  the  Jury  believe  that 
the  note  sued  on  was  made  on  Sunday,  then 
they  must  find  for  the  defendants."  (3)  "If 
the  plaintiff  has  failed  to  prove  to  you  that 
the  note  in  suit  was  not  delivered  on  the  day 
It  bears  date,  then  your  verdict  must  be  for 
the  defaidaats."  (4)  "Unless  you  believe 
from  the  testimony  that  the  note  In  suit  was 
made  and  delivered  to  plaintiff  on  the  27th 
day  of  March,  1891,  then  your  verdict  must 
be  for  the  defendants." 

Nathan  Parkins,  for  appellantB.  0.  E.  Jor- 
dan, for  appdlee. 


STONE,  C.  J.  The  note  sned  on  Is  copied 
hi  the  bill  of  exceptions.  It  Is  dated  Marcb 
15,  1891,  whldi  was  a  Sunday.  The  pre- 
sumption Is  tbAt  It  bears  Its  true  date,  and 
the  burden  of  overcoming  that  presomption 
rests  on  him  who  asserts  the  contrary.  In 
other  words.  It  was  on  the  plaintiff  to  prove 
that  It  was  executed  on  a  day  which  was  not 
Sunday.  Dodson  v.  Harris,  10  Ala.  586; 
Aldridge  v.  Bank,  17  Ala.  46;  Bums  v.  Moore, 
76  Ala.  339.  If  executed  on  Sunday,  it  could 
not  be  the  subject  of  a  recovery.  As  a  gen- 
eral rule,  witnesses  can  only  testify  to  faots 
within  their  knowledge.  They  cannot  tes- 
tify to  their  belief  that  a  fact  exists.  This 
rule  has  exceptions,  but  there  was  no  ques- 
tion In  this  case  which  brought  It  within  any 
of  the  exceptions.  There  was  no  error  in 
receiving  testimony  that  the  body  of  the  note 
sued  on  was  In  Tlce's  handwriting,  and  that 
he  (Tlce)  did  not  become  an  employe  of  the 
bank  until  after  March  15,  1891.  This  tend- 
ed to  prove  the  note  did  not  bear  Its  true 
date.  There  was  no  authority  for  introduc- 
ing the  bank  book  in  evidence.  All  contracts 
hostile  to,  or  violative  of,  the  constitution  op 
laws,  or  offensive  to  the  public  policy  of  the 
United  States,  are  Invalid,  and  a  recovery 
cannot  be  had  upon  them.  3  Brick.  Dig.  p. 
145,  {  61.  There  were  several  errors  commit- 
ted In  the  trial  of  this  case.  We  need  not 
specify  them.  The  prlndples  declared  above 
will  be  a  sufficient  guide  for  another  trial. 

Reversed  and  remanded. 


•  (Ktt  Ate.   S73) 

SMITH  et  al.  v.  BOUTWBLL  et  at 

(Supreme  Court  of  Alabama.     Jane  14,  1893.) 

HoMBBTEAD— Title  op  Widow — Proccbdiiios  to 

Set  Apart  Exemption— Collatbrai.  Attack. 

1.  Under  Acts  1884-85,  p.  114,  {  2,  provid- 
ing that  upon  the  confirmation  by  tiie  probate 
judge  of  the  report  of  the  commissioners  ap- 
pointed to  set  apart  the  homestead  exemption 
of  a  widow  all  the  title  and  immunities  of  the 
homestead,  if  it  does  not  exceed  160  acres  and 
$2,000  in  value,  shall  vest  in  the  widow,  the 
widow  takes  an  absolute  estate  in  the  home- 
stead so  set  apart  to  her. 

2.  An  objection  that  the  record  in  proceed- 
ing to  set  apart  the  homestead  exemption  of  a 
widow  did  not  show  affirmatively  that  the  com- 
missioners appointed  were  "citizens  of  good 
standing,"  as  required  by  the  statute,  cannot 
be  raised  in  an  action  involving  the  widow's 
title  to  the  homestead. 

Appeal  from  circuit  court,  Coffee  county; 
J.  M.  Carmichael,  Judge. 

Ejectment  by  Calvin  Boatwell  and  others 
against  Jesse  Smith  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeaL 
Reversed. 

-'Roberts  As  Martin,  for  appdlanta.    J.  D. 
Gardner,  for  appellees. 

COLEMAN,  J.  iPlaintltCs.  heirs  of  John 
Bontwell,  deceased;  instituted  the  statutory 
a«3tIon  of  ejectment  against  defendants, 
grantees  and  heirs  of  Martha  Boatwell,  who 
was  the  widow  of  John  BoutwdL    The  salt 
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vas  commoiced  after  the  deadi  of  Kartha 
Boutwell.  There  is  but  one  material 
question  In  the  case.  The  lauds  In  ques- 
tion were  the  homestead  of  John  Bout- 
well  at  the  time  of  his  death,  who 
died  Februarr  15,  1887,  leaving  no  minor 
children,  and  tiie  entire  tract  did  not  exceed 
In  area  160  acres,  and  was  of  less  value  than 
|2,000.  There  was  no  administration  upon 
his  estata  Under  the  statute  in  force  at 
the  time  of  his  death  (Acts  1884-85,  p.  U4) 
the  widow,  Martha  Boutwell,  filed  her  ap- 
plication to  have  her  exemption  set  apart 
The  petition  for  this  pturpose  seems  to  be 
regular,  and  the  proceedings  conformed  to 
the  statute.  The  lands  in  question  were 
regularly  set  apart  to  her,  and  the  allotment 
confirmed  and  approved  by  the  court.  The 
simple  question  is  whether  the  widow  tootc 
a  fee  In  the  land.  It  will  be  noticed  that 
the  right  of  the  widow  to  the  exemption 
vested,  under  the  Acts  of  1884-85,  before 
the  adoption  of  the  Oode  of  1886.  Section 
2543,  Code.  Under  the  law  as  It  was  in 
force  under  the  Code  of  1876,  (sections  2827, 
2841,)  and  as  now  in  force  under  section 
2543  of  the  Code  of  1886,  an  exemption  of 
homestead  set  apart  to  the  widow  and 
minor  child  or  either  did  not  vest  the  fee 
In  ttie  widow  or  minor  child  unless  the  es- 
tate was  insolvent;  and  we  held  it  required 
a  judicial  ascertainment  and  declaration  of 
Insolvency  before  the  fee  passed.  Acts  1884:- 
85,  p.  114,  under  which  the  widow  took  her 
estate.  In  section  2  has  this  provision:  "Up- 
on the  confirmation  and  approval  of  such 
report  [that  of  the  commissioners]  by  the 
probate  judge,  all  the  title,  rights,  privileges, 
and  Immunities  to  such  property  shall  vest 
in  such  widow,  or  such  widow  and  minor 
child  or  children,  or  minor  child  or  children, 
as  completely  and  fully  as  If  said  estate 
had  been  regularly  administered  upon  and 
declared  insolvent"  This  act  of  the  legis- 
lature was  intended  to  and  did  materially 
alter  the  law  and  enlarge  the'  estate  of  the 
widow  and  minor  child  or  minor  ohlldren. 
Prior  to  Its  enactment  it  was  necessary  that 
the  estate  be  Judicially  declared  insolvent, 
before  an  absolute  estate  passed  to  the  wid- 
ow or  minor  child.  Under  the  act  of 
1884-85,  If  the  homestead  did  not  exceed 
160  acres  and  $2,000  In  value,  by  proper 
proceedings  the  estate  vested  absolutely, 
whether  solvent  or  insolvent  The  statute 
is  without  doubt  constitutional,  as  "each 
state  has  the  right  to  enact  laws  for  the 
regulation  of  descents  and  succession  to 
property  within  Its  limits."  Etnridge  v. 
HalMnpre,  18  Ala.  565.  It  is  contended  that 
the  statute  requires  that  the  commiaslonors 
"shall  be  citizens  of  good  standing."  and 
the  record  proceedings  fall  to  show  affirma- 
tively that  the  commissioners  eelected  pos- 
sessed these  statutory  quallficattons.  If  the 
point  possessed  merit  this  question  coidd 
not  be  raised  on  collateral  attack.  The  court 
bad  jurisdiction  by  virtue  of  the  widow's 


application,  In  wh!<Sh  every  jurisdictional 
fact  ia  set  out  The  appointment  of  the  com- 
missioners was  regularly  made,  their  report 
is  fnll  and  in  regular  form,  and  Qie  decree 
of  the  court  approving  and  confirming  the 
report  is  suQlcient  In  all  respects.  We  are 
of  opinion  that  the  widow  took  an  absolute 
Inheritable  estate  In  the  lands. 

The  court  erred  in  giving  the  affirmative 
charge  for  the  plaintUIs,  and  upon  the 
agreed  facts  the  defendants  were  entitled  to 
tte'  affirmative  charge. 

Beversed  and  remanded. 


(98  Ala.  Bi9) 
SMITH  V.  PBITCHETT  et  aL 
(Supreme  Court  of  Alabama.     June  15,  1893.) 

StATOTB  or  FRi-UnS— PlKADINGS— lUNDLOBD  AND 

Tenant— Action  for  Rhst  —  Voioablb  Lbasb 
— Evidence. 

1.  The  statute  of  frauds  Is  not  available  aa 
a  defense  under  a  plea  of  the  general  issue. 

2.  In  an  action  for  rent  defendant  nnder 
a  plea  of  the  general  issue,  introduced  evidence 
that  the  alleged  lease  of  plaintiff  was  not  made, 
and  that  he  leased  the  premises  of  O.,  who  was 
in  possession,  claiming  to  be  owner.  Held  that, 
though  defendant's  evidence  was  not  objected 
to,  it  was  error  to  allow  plaintiff  to  show  in 
rebuttal  that  bia  title  was -superior  to  that  of 
C,  and  that  C.  was  his  tenant  the  previous 
year. 

3.  Though  a  rental  contract  be  voidable 
under  the  statute  of  frauds,  where  one' takes 
possession  undo:  such  contract,  and  holds  with 
the  consent  of  the  owner,  the  relation  of  land- 
lord and  tenant  exists:  and  the  landlord  may 
recover  in  an  action  for  use  and  occupation, 
and  enforce  a  landlord's  lien. 

4.  In  an  action  by  a  landlord  for  use  and 
occupation,  though  the  contract  between  the 
parties  may  be  voidable  under  the  statute  of 
frauds,  it  ia  competent  evidence  as  to  the  char- 
acter of  defendant's  possession,  and  the  rental 
value  of  the  premises. 

Appeal  from  circuit  court  Pike  county; 
John  P.  Hubbard,  Judge. 

Action  In  attachment  by  J.  F.  Pritchett 
and  others  against  Henry  Smith  to  enforce 
a  landlord's  lien.  Plaintiffs  had  judgm^it, 
and  defendant  appeals.     Reversed. 

The  plaintiffs,  in  rebuttal  to  the  testi- 
mony of  the  defendant  tending  to  show 
that  he  had  rented  the  premises  from  one 
Chllders,  who  had  an  interest  In  said  place, 
Introduced  in  evidence  a  record  of  an  ac- 
tion of  ejectment  brought  by  plaintiffs 
against  the  said  J.  H.  Chllders  in  the  year 
1886  for  the  said  land,  and  which  showed 
that  the  plaintiffs  recovered  a  judgment  in 
said  suit  and  were  placed  In  possession  by 
a  writ  of  possession.  The  defendant  ob- 
jected to  each  separate  portion  of  this  rec- 
ord, and  to  the  whole  of  the  record  together, 
on  the  ground  tiiat  it  «7a8  Irrelevant  and 
illegal,  and  separately  excepted  to  the  court's 
OTermllng  each  of  his  objections. 

M.  N.  Carlisle,  for  appellant 

COLEMAN,  J.  Prltdiett  et  aL.  appellees, 
began  suit  by  attachment  to  recover  rent 
upon   a   rental   ccmtract  alleged   to  have 
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been  made  with  the  defendant,  Smith.  The 
only  plea  was  that  of  the  general  Issue. 
The  assignments  of  oror  are  upon  the  rul- 
ings of  the  court  in  regard  to  the  admission 
and  exclusion  of  evidence,  and  the  refusal 
of  the  court  to  grant  a  new  trial.  The 
evidence  tended  to  show  that  in  the  month 
of  December,  1890,  plaintiffs  rented  the 
lands,  by  parol  agreement,  to  defendant. 
Smith,  for  the  year  1891.  The  defendant 
objected  to  this  evidence  upon  the  groai)d 
that  the  contract  was  made  in  December, 

1890,  and  was  void  under  the  statute  of 
frauds.  The  objection  was  properly  over- 
ruled. In  order  to  get  the  benefit  of  the 
statute  of  frauds  as  a  defense,  it  must  be 
specially  pleaded.  Such  a  d^ense  Is  not 
available  under  the  plea  (tf  the  general  Is- 
sue. Clark  V.  Taylor,  68  Ala.  482;  Fatt»- 
son  V.  Ware,  10  Ala.  444.  Oonld  not  the 
ruling  of  the  court  be  sustained  upon  other 
grounds?  It  devolves  upon  appellant  to 
show  afilrmatlvely  that  the  court  erred. 
The  objection  is  that  the  evidence  showed 
the  contract  was  made  in  Decemtier,  1890. 
The  31st  day  of  December  would  be  in 
December.  The  role  in  this  state  Is  "that 
an  agreement  for  the  performance  of  a 
year's  service  means  a  year  to  commence 
on  the  next  day."    Dickson  v.  Frlsbee,  62 

Ala.  aee. 

There  was  some  evidence  on  the  part  of 
the  defendant  tending  to  show  that  the 
contract  of  renting  with  plaintiffs  was  not 
finally  concluded.  The  defendant  also  of- 
teted  evidence,  without  objection,  that  he 
found  one  Chllders  in  possession  of  the 
land,  claiming  it  as  his  own,  and  that  he 
rented  the  land  from  him.  In  rebuttal, 
plaintiffs  introduced  evidence,  against  the 
objection  of  the  defendant,  tending  to  show 
a  title .  superior  to  Chllders',  tmd  that 
Chllders  was  in  possession  as  their  tenant 
for  the  year  1890.  It  was  competent  for 
defendant  to  Introduce  evidence  to  show. 
If  he  could,  that  he  did  not  rent  the  land 
from  plaintiffs.  The  contract  that  he 
claims  to  have  made  with  Chllders,  in  the 
absence  of  plaintiffs,  was  not  competent 
evidence,  under  the  issue,  but  its  admis- 
sion was  not  objected  to.  A  tenant  can- 
not deny  the  title  of  his  landlord,  or  set 
up  an  outstanding  superior  title  in  a  third 
penoa,  or  def«id,  when  sued  for  the  rent, 
by  proving  payment  to  another.  The  only 
exceptions  to  these  general  rules  are  that 
"the  tenant  may  show  that  he  has  been 
bona  fide  evicted  under  a  paramount  title, 
or  that  since  the  inception  of  the  lease  the 
title  of  the  landlord  has  been  extinguished, 
or  has  passed  from  him,  either  by  his  own 
act  or  by  operation  of  law."  English  ▼. 
Key,  39  Ala.  113;  Crawford  v.  Jones,  54 
Ala.  469.  Under  the  pleadings,  the  only 
question  at  issue  was  whether  the  defendant 
bad  made  a  rental  contract  for  the  year 

1891.  Whether,  therefore,  defendant  made 
a  different  rental  contract   with  Ohlldera 


for  Uie  premises,  or  whetho:  the  possession 
of  Chllders  was  that  of  a  mere  tenant  of 
plaintiffs,  heading  over  after  the  year  1880 
in  defiance  of  the  tlUe  of  his  landlord,  was 
Irrelevant  to  the  issue,  it  not  b^ng  pre- 
tended that  Chllders  had  acquired  the  title 
of  plaintiffs  subsequent  to  the  date  of  the 
alleged  contract  I)etween  plaintiffs  and  de- 
fendant The  introduction  of  the  judgment 
in  the  ejectment  suit,  and  the  note  ot 
Cbilders,  showing  that  he  was  a  tenant 
of  plaintiffs  for  the  year  1890,  was  errone- 
ous. The  instructions  of  the  court  to  the 
Jury  are  not  set  out  In  the  bill  of  ^K!^- 
tions,  and  we  cannot  say  the  error  was 
without  injury. 

It  is  clear,  however,  that  although  a  rental 
contract  may  be  voidable  under  the  stat- 
ute of  frauds,  at  the  option  of  either  party, 
before  its  execuflon,  yet  where  one  enters  in- 
to possession  under  such  an  agreement, 
and  holds  with  the  consent  of  the  owner, 
and  this  relation  Is  recognized  by  both 
the  owner  and  occupant,  the  rdation  of 
landlord  and  tenant  exists,  so  long  as  the 
premises  are  thus  occupied ;  and  the  land- 
lord is  entitled  to  recover  In  an  action  for 
use  and  occupation,  and  may  enforce  the 
landlord's  lien,  to  this  extent,  in  such  an 
action.  He  cannot  maintain  the  action 
upon  the  r«ital  contract,  for  that  is  void- 
able, bat  may  sue  for  use  and  occupa- 
tion for  the  time  occupied,  and  the  void- 
able contract  may  be  looked  to,  to  show 
the  character  of  the  possession  of  the  oc- 
cupant, and  also  for  the  purpose  of  arriv- 
ing at  a  propo:  valuation  of  the  rent 
These  principles  are  declared  in,  and  are 
deduclble  from,  the  following  authorities: 
Hays  V.  Goree,  4  Stew.  &  P.  170;  Nelson 
V.  Webb,  64  Ala.  436;  Crawford  v.  Jones, 
64  Ala.  459;  Crmnmelln  v.  Thiess,  31  Ala,  ' 
412. 

For  the  error  pointed  out,  the  case  must 
be  revoued. 


(K  AIiu  <79> 

LEWIS  V.  WATSON. 

(Supreme  Court  of  Alalmma.    June  IS,  1898.) 

DsED— Siosiwo  BT  Pkoxt — Dblivkiit — Ejxot- 

mtn — Advbrsb  Possession — EviDENoa. 

1.  Where  the  (dgnatnre  of  the  grantor  is 
a£Bzed  to  the  deed  by  anothw  in  the  presence, 
and  at  the  request,  of  the  grantor,  the  deed  is 
as  binding  as  if  he  liad  personally  affixed  his 
signature. 

2.  In  the  absence  of  evidence  of  a  con- 
traiT  intention,  the  delivers  of  a  sheriff's  deed 
to  the  recording  officer  for  record  constitutes  a 
deliveryof  the  deed  to  the  grantee. 

8.  The  fact  that  a  grantee  in  a  sherifTs 
deed  has  possession  of  both  the  deed  and  the 
land  thereby  conTeyed  is  presumptlTe  evidence 
of  a  due  delivery  of  the  deed. 

4.  In  ejectment  against  one  claiming  un- 
der a  sheriff's  deed,  where  plaintiff  claims  to 
have  been  in  possession  adversely  for  more 
than  10  years  after  the  date  of  defendant's 
deed,  the  records  of  a  former  action  In  ^ect- 
ment  between  the  parties,  by  wliich  defendant 
was  placed  in  possession  under  such  deed,  are 
admissible  to  suow  the  date  of  his  possession. 
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Appeal  from  drcalt  court,  Oovlngrton  oonn- 
tj;  jQtm  F.  Hubbard,  Judge. 

Statutory  ejectment  by  Bzeklel  Watson 
against  B.  H.  liewls,  administrator  of  the  es- 
tate of  Alfred  HoUey,  deceased.  Defendant 
pleaded  the  general  issue,  and  adverse  pos- 
session for  10  year&  Plaintiff  had  judg- 
mmt,  and  defendant  appeals.     Reversed. 

The  plaintiff  bases  his  right  to  recover 
upon  a  purchase  of  the  lot  in  controversy 
from  one  John  B.  I>lx<m  in  1866,  and  c<m- 
tended  that  he  occupied  this  lot  under  that 
purdiase,  continuously,  until  1887  or  1888, 
when  the  defendant's  Intestate  took  violent 
poosesBton  of  the  lot.  The  defendant  bases 
his  ris^t  and  possession  under  a  sheriff's 
deed  executed  on  May  3, 1875,  at  which  time 
the  lot  in  controven^  was  sold  under  an  ez- 
ecotloa  Issued  on  a  Judgment  recovered 
against  Ez^lel  Watson.  The  defendant  tn- 
troduoed  much  testimony  tending  to  show 
that  he  had  been  in  posaesaion  of  said  lot 
from  the  time  of  his  purchase  up  to  the  in- 
stltati(m  of  this  suit,  on  June  9,  1890,  with 
the  exception  of  a  short  time,  when  Ez^lel 
Watson  entered  upon  the  lot  dandeeUnely. 
It  was  also  shown  by  the  testimony  for  the 
defendant  that  he  had  recoveied  Judgment 
in  an  action  of  ejectment  against  said  Wat- 
son during  this  trespass.  Upon  the  defend- 
ant's offering  to  introduce  in  evidenoe  a 
copy  of  said  Judgment,  the  plaintiff  objected. 
The  court  sustained  the  objection,  and  the 
defendant  duly  excepted.  There  were  many 
exceptions  reserved  to  the  rulings  of  thte 
court  upon  the  evidence,  and  also  to  the 
glTing  and  refusal  to  give  certain  charges, 
but  the  opinion  of  this  court  r«iders  it  on- 
necessary  to  notice  them  in  detalL 

John  Gamble,  for  appellant  J.  W*  Posey, 
for  appdlea 

HcCLBLLAN,  J.  TUs  is  a  statutory  ac- 
tion for  the  recovery  of  a  certain  lot  of  land 
in  the  town  of  Andalusia.  Watson  is  plain- 
tiff, and  Lewis,  as  administrator  of  one  Hoi- 
ley,  deceased,  is  defoidant  Plaintiff  de- 
rives title  from  one  Dtxon  by  deed  appear- 
ing to  have  been  executed  in  1866.  Defoid- 
ant  claims  title  throu^  Watson,  under  a 
sale  and  conveyance  by  the  sheriff  to  his  in- 
testate in  1875,  made  in  satisfaction  of  cer- 
tain Judgments  against  Watson,  and  also  by 
virtue  of  an  adverse  possession  on  the  part 
ot  the  Intestate  and  hlmsdf  subsequent  to 
sold  sale  and  conveyance. 

1.  Some  rulings  were  made  on  the  trial  in 
reqtect  of  Watson's  title  to  the  land  prior  to 
the  Sheriff's  sale  and  conveyance  of  it,  as 
Ills  property,  to  Holl^,  and  upon  testimony 
in  relation  thereto.  These  are  of  no  Impor- 
tance in  the  case,  and,  whether  erroneous  or 
not,  In  the  abstract,  need  not  be  considered, 
dnce  the  defendant— claiming,  as  he  does, 
under  that  title,  and  having  recognized  Its 
validity  by  purrtiHslug  at  the  shnlff's  sale, 
and  now  further  recognizing  it  by  a  rdiance 


upon  the  aoqulsltton  of  It  through  that' sale, 
and  npon  adverse  possession  since  that  time 
under  the  color  of  title,  with  which,  at  least, 
he  was  Invested  by  the  conveyance  then 
made  by  the  sheriff— is  not  In  a  posltim  to 
impeach  Watson's  original  titl&  Ware  v. 
Dewberry,  84  Ala.  568,  4  South.  Rep.  404; 
Houston  V.  Farrls,  71  Ala.  570;  Tennessee  & 
O.  R.  R.  Go.  V.  East  Alabama  Ry.  Co.,  75 
Ala.  516.  525. 

2.  The  evidence  as  to  the  execution  of  the 
deed  by  the  sheriff  to  HoUey  was  that  of  the 
probate  Judge  of  the  county,  and  Is  as  fol< 
lows:  "That  J.  A.  Thompscm,  the  sheriff, 
could  not  write  bis  name,  and  that  he  [the 
witness]  frequently  wrote  in  the  sheriff's 
office  for  said  Thompson;  that  he  indorsed 
the  levies  on  the  executicxi  here  in  evidence, 
and  wrote  the  deed  of  Thompson,  as  sheriff, 
to  Alfred  HoUey,  dated  May  3,  1875;  that 
said  deed  and  Indorsemoits  on  said  levies 
are  in  his  handwriting;  tbat  said  J.  A. 
miompson  was  present  when  said  deed  was 
written;  that  it  was  written  in  the  sheriff's 
office,  at  Thompson's  instance,  and  under 
his  direction;  that,-  after  the  deed  was  writ- 
ten, Thompson  told  him  to  sign  his  name, 
as  sheriff,  to  the  deed,  which  he  did,  and 
then,  as  Judge  of  probate,  took  Thompson's 
ocknowledgmoit  to  the  deed,  and  carried  it 
Into  the  probate  office,  and  afterwards  re- 
corded it;  *  *  *  and  that  some  one  came 
and  got  the  deed  from  the  probate  office 
after  it  was  recorded,  but  don't  now  remem- 
ber who  It  was."  It  is  not  entirely  dear, 
on  tills  testimony,  that  Thompson  was  actu- 
ally  and  immediately  present  when  his  name 
was  subscribed  to  the  deed  by  Fletcher,  by 
his  direction;  but,  manifestly,  there  was 
room  for  an  Inference  to  be  drawn  to  that 
effect  by  the  Jury.  If  he  was  so  present, 
as  the  Jury  might  have  found,  the  subscrip- 
tion to  the  instrument  was  as  efficacious  as 
If  he  liad  been  able  to  write  his  name,  and 
with  his  own  hand  had  written  It,  or,  be 
being  unable  to  write  his  name,  as  if  he  had 
made  his  mai^  and  the  words,  "his  mark," 
Iiad  been  written  against  It,  and  had  the 
signature  thus  made  attested  by  two  wit- 
nesses. This  on  the  principle  that  Where  the 
grantor  is  present,  and  authcwizes  another, 
either  expressly  or  Impliedly,  to  sign  his 
name  to  the  deed,  it  then  becomes  Ills  deed, 
and  Is  as  binding  upon  him,  to  all  intents  and 
purposes,  as  if  he  hod  personally  affixed  his 
signature.  The  reason  for  the  doctrine  la  . 
thus  stated  by  Shaw,  O.  J.:  "l^e  name  be- 
ing written  by  anotlier  hand,  in  the  pres- 
ence of  the  grantor,  and  at  her  request,  is 
her  act  The  dl^oslng  capacity,  the  act  of 
mind,  which  are  the  essential  and  efficient 
ingredients  of  the  deed,  are  hers;  and  she 
merely  uses  the  hand  of  another,  through 
Incapacity  or  weakness.  Instead  of  her  own, 
to  do  the  physical  act  of  making  a  written 
sign.  To  hold  otherwise  would  be  to  decide 
that  a  person  having  a  full  mind,  and  dear 
capoUljr,  bat^  through  physical  inability,  lo> 
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capable  of  making  a  mark,  could  never  make 
a  conveyance  or  ezeoate  a  deed."  Gardner 
T.  Gardner,  6  Goab.  483;  1  DevL  Deeds,  SS 
232,  233;  Kime  ▼.  BnxAs.  9  Ired.  218; 
Frost  V.  Deering,  21  Me.  156;  Videan  ▼. 
Griffin,  21  Gal.  390;  Rev.  St  Me.  1857,  p. 
66;  liovejoy  v.  Richardson,  68  Me.  886; 
Bird  V.  Decker,  64  Me.  551. 

3.  And  it  would  seem  that  if  the  signing 
by  Fletcher,  under  the  direction,  and  in  the 
immediate  presence,  of  Thompson,  was  not 
in  itself  efficacious,  the  subsequent  acimowl- 
edgment  of  the  latter,  as  shown  on  the  deed, 
would  be  a  sufficient  recognition  and  adop- 
tion of  the  signature  as  his  own.  Bartlett 
y.  Drake,  100  Mass.  174. 

4.  Certain  It  is  that  tills  acknowledgment 
relieves  the  deed  from  any  infirmity  whlcdi 
might  otherwise  have  affected  it  on  account 
of  the  idgnature  not  being  attested  by  wit- 
nesses. 1  Brick.  Dig.  p.  630,  {  18  et  seq.;  8 
Brick.  Dig.  p.  298,  {  18. 

5.  As  we  have  seen,  Fletcher,  the  probate 
Judge,  took  the  deed,  after  It  was  signed  and 
acknowledged,  for  the  purpose  of  recording 
it  in  his  office.  Itila,  nothing  appearing  to 
the  contrary,  may  well  be  considered  as  a  de- 
livery to  him  by  the  grantor  for  that  pur- 
pose; and,  so  considered,  "there  b^ng  no 
evidence  to  weaken  the  force  of  these  facts," 
this  constituted  sufficient  proof  of  delivery  to 
the  grantee.  Blsberry  v.  Boykin,  65  Ala. 
336;  Alexander  v.  Alexander,  71  Ala.  295; 
Coal  Co.  V.  Nelll,  87  Ala.  158,  6  South.  Rep.  1. 

6.  And,  moreover,  at  the  time  of  the  trial 
below,  this  deed  was  in  the  i>ossession  of  the 
personal  representative  of  the  grantee,  who 
in  that  capacity  had  also  the  possession  of 
the  land  in  controversy,  and  was  defendant 
to  this  action  for  its  recovery.  The  pre- 
sumption from  this  fact  alone,  unexplained. 
Is  that  the  execution  of  the  instrument  had 
been  duly  perfected  by  a  d^very  of  it  to 
the  grantee.  Cherry  v.  Herring,  83  Ala.  458, 
3  South.  Rep.  667;  Simmons  v.  Simmons,  78 
Ala.  365.  And  our  conclusion,  therefore,  is 
that  it  is  shown  by  the  evidence  in  this  rec- 
ord that  there  was  an  efficacious  delivery  of 
the  deed  by  the  grantor,  tlie  sheriff,  to  the 
grantee,  Alfred  Holley. 

7.  It  is  stated  in  the  bill  of  exceptions,  im- 
mediately following  the  copy  at  the  deed, 
that  "the  Jordan  lot.  No.  1,  In  the  above  deed, 
was  interlined  in  different  handwrlte  from 
tbe  body  of  the  deed."  This  "Jordan  lot. 
No.  1"  is  the  lot  involved  in  this  suit  We 
need  only  say,  in  tlils  connection,  that  this 
statement  Is  not  borne  out  by  a  reference 
to  the  original  deed,  whit*  is  before  us  by 
order  of  the  trial  Judge.  The  lot  in  con- 
troversy, leaving  out  of  view  the  Interlinea- 
tion, is  therein  described  and  conveyed  as 
'lot  No.  1,  east  of  the  public  square,"  and  it 
clearly  appears  tliat  this  lot  No.  1,  on  the 
east  side  of  the  public  square,  is  the  Jordan 
lot.  This  would  have  been  a  sufficient  de- 
scription, in  the  particular  under  considera- 
tion, had  notbing  more  beoi  said;    bat  it 


seems  that  the  grantor  did  not  think  so,  and. 
for  the  purpose  of  curing  what  might  be 
supposed  to  be  an  insufficient  description,  he 
interlined— the  Interlineation  and  the  body 
of  the  deed  being  clearly  in  the  same  hand- 
writing—the  words,  "tlie  lot  known  as  tlie 
'Jordan  Lot.'  "  Manifestly,  tiie  interlineation 
accorded  "with  all  the  purposes  and  objects 
of  the  deed."  Tlie  fair  presumption  is  tbat 
It  was  made  before  the  acknowledgment  of 
execution,  and  the  burden  of  repelling  the 
presumption  rested  on  the  plaintiff.  Sharpe 
V.  Orme,  61  Ala.  263. 

8.  The  fact  that  Fletcher  Indorsed  the  ley- 
ies  under  which  the  sale  was  made  on  the 
executions  for  tiie  sheriff  is  of  no  conse- 
quence. Evoi  were  it  essential  to  the  validi- 
ty of  defendant's  deed  that  the  return  should 
have  been  made  by  the  sheriff,  the  facts  here 
show  an  adoption  and  ratification  by  the  lat- 
ter of  the  indorsement  made  by  Fletcher 
so  as  to  make  it  his  own;  and  it  was  hla 
own  in  the  first  instance.  If  entered  by 
Fletcher  by  his  direction,  and  in  his  presence. 
But  the  return  of  the  levy  is  not  essential 
to  the  validity  of  the  sheriff's  deed  to  the 
purchaser  at  execution  sale.  2  Freem.  Bx'ns, 
{  841;  Forrest  v.  Camp,  16  Ala.  642;  Love 
▼.  Powdl,  6  Ala.  68;  Driver  ▼.  Spence.  1 
Ala.   640. 

9.  It  follows  from  what  we  have  said  that 
If  the  Jury  believe  tliat  Fletcher  signed  the 
sheriff's  name  to  the  deed  we  have  been 
discussing  at  the  instance  and  in  the  presence 
of  the  latter,  as  is  Inferable  from  the  evi- 
dence, Holley  acquired  a  perfect  titie  to  tbe 
land  in  question  on  May  3,  1875,  when  that 
deed  was  executed.  It  is  not  pretended  that 
there  haa  been  any  ccmveyance  of  this  title 
by  Holley,  or  his  privies  In  estate,  since  tiiat 
time,  nor  Is  it  pretended  that  Watson  has  re- 
ceived a  conveyance  of  this  land  from  any 
source  since  that  time.  The  legal  title  to 
the  lot,  therefore,  wajs  at  the  time,  and  for  all 
tile  purposes  of  the  trial,  in  the  estate  of  Hol- 
ley, and  represented  in  this  action  by  the  de- 
fendant Lewis,  as  his  administrator,  unless 
Watson,  for  some  period  of  10  years  after 
May  3,  1875,  and  prior  to  tiie  institution  of 
this  suit,  had  been  in  the  open,  advene,  un- 
interrupted possession,  under  a  claim  of 
right;  and  that  is  really,  we  take  it.  tbe 
main  question  at  issue  In  the  case.  On  that 
Issue  it  would,  we  think,  be  competent  tor 
the  defendant  to  show  by  the  records  of  the 
circuit  court.  In  a  former  action  of  ejectment 
between  these  parties,  that  Holley  recovered 
therein  against  Watson,  and  was  put  into 
possession  of  the  land,  under  a  writ  of  as- 
sistance in  May,  1880,  as  going,  not  in  bar  of 
this  action  for  a  former  recovery,  but  to 
show  that,  at  tiie  time  referred  to,  Holley, 
and  not  Watson,  was  in  possession.  It 
would.  In  our  opinion,  also  be  competent  for 
the  defendant  to  show  any  admissions  or 
statements,  made  under  oath  or  otherwise, 
by  the  plaintiff,  subsequent  to  1876,  to  the 
effect  that  the  land  was  another's,  and  not 
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bis,  as  going  to  show  tlint  at  the  time  they 
were  made  he  was  not  In  possession  of  the 
lot  under  a  daim  of  ownership,  and  as  also 
tending  to  Impeach  his  evidence  In  that  re- 
gard on  another  trial  of  this  cause,  should  It, 
then  be  the  same  or  like  that  on  the  trial 
which  we  are  now  reviewing. 

Many  rullnga  of  the  trial  court  on  the 
admission  of  evidence,  and  In  respect  of 
charges  g^ven  and  refused,  are  out  of  har- 
mony with  the  foregoing  opinion.  What  we 
have  said  wUl  suffice  for  the  circuit  court's 
guidance  on  another  trial,  without  a  spec- 
ification here  of  tbe  particulars  in  which  er- 
ror appears  by  this  record. 

Reversed  and  remanded. 


(«S  Ala.  «M} 

ELIMMETT  et  al.  t.  STRICKLIN. 
(Supreme  Court  of  AlabamiL     June  16,  1893.) 

VbNDOB'S  LIBH— WillVIR. 

The  taking  of  a  note  with  a  personal 
snrety  for  the  price  of  land  constitutes  a 
waiver  of  the  vendor's  lien  thereon,  even  though 
the  note  contained  a  recital  that  it  was  ^iven 
for  part  of  the  price,  where  such  recital  was 
mere  indncement  for  a  provision  in  the  note 
reserving  to  the  maker  the  right  to  pay  off  any 
lien  existing  on  the  land. 

Appeal  from  chancery  court,  Marshall 
county;  S.  K.  MeSpadden,  Chancellor. 

Bill  by  Matilda  J.  Stricklln  against  Perry 
Hammett  and  others  to  enforce  a  vendor's 
lien.  From  a  decree  for  plaintiff,  entered 
upon  an  order  overmllng  a  demurrer  to  the 
bill,  defendants  api>eai.     Reversed. 

The  bill  In  this  case  was  filed  by  Matilda 
J.  Stricklln,  the  wife  of  George  B.  Strick- 
lln, against  Perry  Hammett,  Louis  Ham- 
mett, and  George  E.  Stricklln,  and  sought 
to  enfwce  a  vendor's  lien  on  certain  prop- 
erty for  the  unpaid  purcliase  money  there- 
for. The  note  which  evidenced  the  in- 
debtedness for  the  unpaid  purdiase  money, 
one  of  the  recitals  of  which  is  copied  In  the 
opinion,  was  signed  by  Perry  Hammett,  the 
purchaser,  and  Louis  Hammett  as  surety. 
The  bill  averred  the  sale  of  the  proper^ 
to  Ferry  Hammett,  and  the  execution  of 
the  note  by  him  and  his  surety,  Louis  Ham- 
mett, to  the  complainant,  and  asked  for  the 
relief  by  appropriate  prayer.  The  defend- 
ants demurred  to  the  bill  on  the  grounds 
that  there  was  a  misjoinder  of  parties  to 
said  bill,  in  that  George  E.  Stricklln  waa 
improperly  Joined  as  defendant  to  said  bill, 
and  was  not  a  proper  party  to  the  suit; 
and  because  It  was  shown  by  said  bill  that 
the  complainant  took  and  relied  upon  other 
security  than  the  vendor's  lien;  and  that, 
tiierefore,  the  complainant  waived  her  ven- 
dor's lien.  The  chancellor,  in  Ills  decree, 
ovMruled.  these  demurrers.  Defendants  ap- 
peal, and  assign  the  decree  of  the  chancellor 
aa  error. 


Brown  &  Street,  for  appellants.  Lusk  & 
Bell,  for  appellee. 

HEAD,  J.  Bryant  v.  Stephens,  58  Ala. 
636,  declared  the  rule  that  a  recital  in  a 
promissory  note  that  it  was  given  for'  the 
purdiase  money  of  land  therein  ueecribed 
created  oondus'vely,  by  contract,  a  charge 
on  the  land  for  the  purchase  money  in  the 
nature  of  an  equitable  mortgage;  but  in  the 
sul>sequent  case  of  Tedder  v.  St»ele,  70 
Ala.  347,  that  doctrine  was  departed  from, 
and  subjected  to  modification,  and  the 
sounder  and  true  prindple  was  held  to  be 
that  such  a  recital  is  merely  a  cogent  fact, 
indicating  an  ■  intention  not  to  waive  or 
abandon  the  vendor's  Uen,  but  to  retain  it; 
and  it  was  held  that  the  fact  was  so  cogent 
and  the  presumption  so  strong  as  to  over- 
come and  rebut  the  weaker  presumption  of 
waiver  arising  firom  the  taking  of  personal 
security  on  the  note  for  the  purchase  money. 
Grave  doubts  even  of  the  correctness  of  the 
modified  view  were  entertained  by  all  the 
Judges,  but  nevertheless  It  was  so  held, 
and  has  been  recognized  In  a  later  decision 
of  this  court.  Chapman  v.  Peebles,  84  Ala. 
283,  4 .  South.  Rep.  273.  The  note  upon 
which  the  Hen  of  a  vendor  Is  sought  to  be 
enforced  In  the  present  case  has  upon  It 
a  personal  surety,  which  fact  evidences  a 
waiver  of  the  lien,  unless  that  result  Is  re- 
pelled by  the  redtal  found  in  the  note  in 
the  following  words:  "Tbla  note  is  given 
for  part  purchase  money  of  lond  this  day 
purchased  from  George  E.  Stricklln  and 
wife,  and  it  is  expressly  understood  that  I 
shall  have  the  right  to  pay  off  any  lien  that 
may  exist  on  said  land  which  the  said 
Stricklln  may  have  failed  to  remove,  and 
the  amount  so  paid  shall  be  a  good  offset 
against  this  note."  We  cannot  resist  the 
conduslon  that  the  sole  purpose  of  the  in- 
sertion of  this  clause  was  to  provide,  by 
express  agreement,  for  the  right  of  the 
principal  makae  to  pay  off  any  lien  which 
might  exist  on  the  land,  and  hold  the 
amount  so  paid  as  a  set-off  against  the 
note.  The  redtal  that  the  note  was  given 
for  the  purchase  money  of  land  was  mere 
Inducement  to  that  agreement  No  idea 
of  the  creation  or  retention  of  a  security 
by  way  of  vendor's  lien  is  involved  in  such 
a  provision  as  that  contained  in  the  note: 
Security  was  otherwise  provided,  viz.  by  re- 
quiring a  personal  surety.  The  dauae 
having  on  Its  face  so  plain  a  purpose  to  be 
accomplished,  it  cannot  be  said  to  have 
l)een  inserted  for  any  other  purpose.  We 
are  of  opinion  the  chancellor  erred  In  hold- 
ing otherwise.  There  is  nothing  in  the 
other  ground  of  demurrer  insisted  on  in  the 
argument  of  appellant  Ware  v.  Ouny,  67 
Ala.   274.     Reversed   and   remanded. 
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HOOD  T.  BOBBINS  «t  «L 

(Supreme  Court  ot  Alabajna.     June  20,  lij83.) 

NOTX»— BliiLMX  iMDOBSBUBjn  —  FiLLIHS  BLXKX— 

Btatdts  of  Fbadds. 

1.  The  holder  of  a  note  indoraed  in  blank 
haa  no  authority  to  fill  out  the  blank  by  writ- 
ing in  a  consideration  for  the  indorsement. 

2.  A  blank  indorsement  of  a  note  by  one 
not  a  party  thereto  is,  so  long  as  the  note  re- 
mains in  the  hands  of  the  payee,  void  under 
tlie  statute  of  frauds,  as  an  undertaking  to  an- 
swer for  the  debt,  defanit,  or  miscarriage  of 
another,  for  wliica  no  consideration  was  ex- 


Appeal  from  olty  court  of  Selma;  Jonathan 
Uaralscn,  Judga 

Assumpsit  by  Bobert  Hood  against  Bobbins 
A  StnitlL  Judgment  for  defendants.  Flaln- 
HfT  appeals.    Affirmed. 

The  complaint  as  originally  filed  contained 
only  one  count,  wbioh  recited  the  execution 
of  a  promissory  note  by  H.  0.  Keeble  &  Co. 
and  the  indorsement  thereof  by  the  defend- 
ants, and  averred  the  nonpayment  of  said 
note,  and  protest  and  notice  diily  given.  The 
defendants  pleaded  the  general  issue  and  sev- 
eral special  pleas.  By  the  second  and  third 
special  pleas,  the  defendants  set  up  the  de- 
fense tliat,  after  the  indorsement  of  said 
note  by  them,  the  plalntUI  demanded  and  re- 
ceived of  H.  C.  Keeble  &  Co.  a  part  pay- 
ment of  said  note,  and  yet  failed  to  have 
said  note  protested,  and  neglected  to  give  to 
the  defendants  notice  of  the  failure  of  the 
said  H.  0.  Keeble  &  Co.  to  pay  the  plaintiff 
the  amount  due  on  the  said  note.  In  the 
fourth  idea  the  defendants  pleaded  that  tbey 
were  a<x»mmodation  Indorsers,  which  was 
well  known  to  the  plalntUT  when  be  received 
said  note,  and  that,  after  receiving  the  part 
payment  on  said  note,  the  plaintiff  extended 
the  time  of  flie  payment  30  days  without  the 
Imowledgc  or  consent  of  the  def  endanta.  By 
the  &fth  plea  the  def«idants  set  up  the  fail- 
ure of  consideration,  and  by  the  sixth, 
seventh,  and  eighth  pleas  the  defendants 
pleaded  the  statute  of  frauds.  The  plaintiff 
amended  his  complaint  by  adding  a  second 
count,  in  which  was  the  following  allegatim: 
"Said  note,  after  it  had  been  delivered  to  the 
plaintiff,  was,  on,  to  wit,  the  18th  day  of 
December,  1890,  indorsed  by  the  defendants 
In  their  firm  name.  In  consideration  that  the 
plaintiff,  who  was  then  and  there  threaten- 
ing to  demand  the  payment  of  said  note, 
wonld  postpone  the  making  of  such  demand, 
which  said  plaintiff  then  and  there  agreed  to 
do  and  did  do.  In  consideration  of  such  In- 
dorsement." The  defendants  demurred  to 
this  second  count  of  the  complaint,  on  the 
ground  that  said  count  shows  that  the  note 
sued  on  was  indorsed  by  the  defendants  with- 
out any  woids  expresdng  the  consideration, 
and  on  the  further  grounds  of  the  statute  of 
frauds.  The  court  overruled  this  demurrer, 
whereupon  the  defendants  interposed  the 
same  pleas  to  the  second  count  as  were  orig- 


inally Interposed  to  tbe  first  oonnt  Hie 
plaintiff  demurred  to  the  ideas,  setting  up  the 
want  of  consideration  and  the  statute  of 
frauds,  on  the  grounds,  respectively,  that  tbe 
plea  was  no  answer  to  the  complaint,  and 
that  the  indorsements  were  governed  by  the 
commercial  law.  Tliese  demurrers  wtsre 
overruled.  Upon  the  trial  of  the  cause  the 
plaintiff  offered  to  introduce  in  evidence  the 
note,  which,  at  the  time  It  was  offered  In 
evidence,  had  wrtttoi  on  It,  Just  alMve  the 
Indorsement  of  Robblns  &  Smith,  the  follow- 
ing words:  "In  consideration  of  the  post- 
ponement of  demand  of  payment  of  the  with- 
in note,  we  hereby  indorse  the  same."  As  Is 
stated  In  the  opinicm,  these  woods  were  writ- 
ten upon  the  back  of  the  note  after  suit  was 
commenced  thereon.  The  defendants  object- 
ed to  the  Introduotion  in  evldoice  of  these 
words  written  al>ove  the  Indorsements  of 
Bobbins  &  Smith,  on  the  groimd  that  Hiey 
were  not  written  by  Bobbins  &  Smith,  and 
were  written  after  the  commencement  of  the 
suit  The  court  sustained  this  objection,  and 
refused  to  allow  the  plaintiff  to  read  in  evi- 
dence the  Indorsement  cm  the  back  of  the 
note  al>ove  the  names  of  Bobbins  &  Smith, 
and  to  this  ruling  the  plaintiff  duly  excepted. 
The  cause  was  tried  by  the  court  without 
the  Intervention  of  a  Jury,  and,  upon  the  hear- 
ing of  all  the  evidence,  the  court  rendered 
Judgment  for  the  defendants. 

Satterfleld  &  Young,  for  appellant  Fettua 
&  Pettus,  for  appellees^ 

COLEMAN,  J.  It  appears  to  us  Oat  a 
mere  statement  of  tbe  facts  of  this  case  Is 
sufficient  to  Justify  the  ruling  of  the  trial 
court  npon  the  questions  assigned  as  error. 
H.  C.  Keeble  &  Co.,  for  a  past-due  Indebted- 
ness, executed  their  negotiable  promissory  note 
to  plaintiff.  Hood,  payable  on  demand,  for  the 
amount  of  said  past  indebtedness.  Some  30 
days  after  the  execution  of  this  note,  the  de- 
fendants. Bobbins  &  Smith,  Indorsed  tbe 
same  In  blank,  and,  when  thus  indorsed,  tbe 
note  was  redelivered  to  plaintiff.  There  waa 
no  consideration  for  the  indorsement  ot  the 
note  by  Bobbins  As  Smith,  and  none  ex- 
pressed, and  the  terms  of  the  note  remained 
as  when  executed  by  Keeble  &  Co.,— a  note 
payable  on  demand.  The  note  was  never 
negotiated,  but  remained  in  tbe  hands  of  the 
payee,  who  instituted  tbe  present  action 
against  the  indorsers.  After  the  snit  waa 
brought,  the  plaintUT  wrote  across  the  back 
of  the  note,  over  tbe  signature  of  the  Indors- 
ers, as  follows:  "In  consideration  of  tbe 
postponement  of  demand  of  payment  of  the 
within  note,  we  hereby  indorse  the  same." 
It  is  admitted  that  tbe  Indorsers  (tbe  defend- 
ants) knew  nothing  of  the  writing  of  this 
assumption  above  their  names,  and  tliat  It 
was  made  In  their  absence,  and  with- 
out their  knowledge,  and  waa  never  '  rati- 
fied by  them.  Appellant  contends  that 
as  the  Indorsement  was  In  blank,  the 
bolder  was  authorized  to  fill  out  the  blank. 
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In  Buch  maimer  as  he  saw  proper.  Tbls 
is  an  entire  mlsapprehenalon  of  the  role 
which  pomltB  the  holder  of  Indorsed  paper 
to  fill  blanks  in  the  indorsement.  The  owner 
of  Indorsed  paper  may  write  over  the  name 
of  an  IndoTser  who  has  Indorsed  a  note  in 
blank  whatever  may  be  necessary  to  Invest 
blm  with  the  legal  title  <»  c<xifirm  his  owner- 
ablp,  bat  no  rede  of  law  will  authorize  the 
holder,  by  an  ]nd<Hrsement  on  the  back  of  the 
note,  to  change  the  liability  of  the  indoraer, 
or  take  away  any  defense  which  legally  per- 
tains to  the  indorser.  With  e<iual  propriety, 
a  holder  who  had  neglected  to  protest,  or 
give  notice  ot  protest,  might  deprive  the  in- 
dorser  of  snch  a  defense,  or  he  could  write 
any  statement  to  destroy  any  other  legal  de- 
fense of  the  indorser.  We  state  it  mQdly 
when  we  say  the  plalntUC  mlsapprdiended 
the  principle  of  law  invoked  by  him.  Prin- 
ciples of  law  whicii  protect  commercial  paper 
apply  after  it  has  been  negotiated,  for  the 
protectl<m  of  Innocotit  bona  fide  purchasers. 
Gihnan  v.  Ballroad  Co.,  72  Ala.  083.  Conna> 
ly  y.  Insurance  Co.,  86  A1&.  432> 

As  between  the  original  parties  to  the  note, 
those  who  are  fuUy  advised  of  all  the  dream- 
stances  attending  Its  making  and  Indorsement 
are  not  regarded  as  innocent  bona  fide  pur- 
chasers. The  payee  of  a  note  made  purely  tor 
his  aoocmmodation  cannot  maintain  an  action 
against  the  drawer,  nor  against  the  IndoTSO' 
who  indorses  it  purely  as  an  aooommodation 
for  the  drawer,  there  being,  no  consideration 
moving  to  ot  from  the  payee.  In  the  pres- 
ent oase,  the  note  was  given  to  Hood  for  a 
past-doe  indebtedness  to  him,  and  it  was 
made  payable  on  demand.  In  this  condition, 
and  without  an  extenslcm  of  time,  or  any 
other  ooDsideration,  some  30  days  after  its 
exeoatloa  by  the  maker,  it  was  indorsed  by 
the  defendants  purely  as  an  aooommodation 
to  the  drawer,  all  of  which  was  fully  known 
to  file  plaintUI.  "Bie  plea  of  want  of  owisid- 
eratton,  predicated  apoo  these  facts,  was  a 
full  answer  to  the  salt 

We  further  hcdd  tbat  as  to  the  payee,  under 
the  tacts,  the  indorsement  was  an  "irregular 
Indorsement,"  and  was  no  more  than  an  un- 
dertaking '4o  answer  for  the  debt,  defanit, 
or  miscarriage  of  another,"  and  is  void,  under 
the  statute  of  frands,  in  failing  to  express  the 
ooDslderallon.  We  do  not  decide  that  the 
Btatate  of  fRinds  applies  to  commercial  paper, 
bat  we  have  said  no  paper  is  oitltled  to  the 
protecUoQ  of  the  commercial  law  not  held 
by  an  Innocent  bona  fide  puroliaser.  In  the 
hands  ct  the  payee,  who  has  parted  with 
noHdng,  who  has  neither  assamed  any  obli- 
gation, nor  parted  with  any  rlcht,  who  re- 
ceived the  paper  with  a  full  knowledge  of  all 
the  defenses  against  its  binding  force,  a 
pm>er,  however  strictly  commercial  in  form. 
Is  not  entltiied  to  the  privileges  and  protectlcm 
acoorded  to  such  an  instrument  after  it  has 
been  n^^>tlated,  and  thereby  made  "OMnmei^ 
eial  paper"  in  its  true  sense.  I>anbar  v. 
Bmith,  66  Ala.  4iN).    The  evideaoe  fully  sus- 


tains the  pleas  of  the  defendants.    There  Is 
no  error  In  the  record,  and  the  Jodgment 

must  be  affirmed. 


(S9  Ala.  238) 
DOLLAR  V.  STATB. 
(Supreme  Court  of  Alabama.    June  15,  1883.) 

CBIMINAL  IiAW— AROUMBNTa   Ot  COCSBEI. 

1.  On  a  trial  for  selling  Uqaors  to  a  minor 
it  is  reversible  error  to  permit  counsel  for  the 
prosecution  to  state  in  argument  that  Columbi- 
ana (the  place  of  the  alleged  sale)  was  worse 
cursed  with  the  illegal  sale  of  whisky  than  any 
place  he  knew;  that  the  town  was  trying  to 
build  up  a  school;  and  that  no  person  would 
send  his  child  to  a  school  in  a  place  baring  a 
grog  shop  on  every  comer. 

2.  Where,  on  a  trial  for  selUng  liquor  to  » 
minor,  defendant's  counsel,  in  argument  tn  the 
Jury,  refers  to  the  amount  of  the  solicitor's 
fees  for  such  a  prosecution,  error  cannot  be 
predicated  in  a  remark  by  the  solicitor  in  his 
argument  that  he  would  give  up  all  his  fees  if 
he  ooold  put  down  the  accursed  traffic. 

Appeal  from  Shdby  county  oonrt;  John 
S.  Leeper,  Judge. 

Cricket  Dollar  was  convicted  of  selling 
liquor  to  a  minor,  and  a^eals.   Beversed. 

The  remarks  of  the  solicitor  referred  to  in 
the  opinion,  to  which  objection  was  made 
by  the  defendant,  and  to  the  overruling  of 
which  objection  defendant  duly  excepted,  are 
thus  detailed  in  the  bill  of  exoepdons:  "The 
defendant's  counsel  having,  in  his  argument 
to  the  Jury,  stated  that  they  could  not  con- 
vict the  defendant  for  the  simple  offense  of 
selling  liquor  without  a  license,  as  he  was 
not  charged  with  that  offense,  but  for  sell- 
ing to  a  minor;  that  the  punishment  was 
different,  and  the  solicitor's  fees  were  differ- 
ent,—17.50  in  the  former,  and  $37.50  in  tbe 
latter, — the  solicitor,  in  his  dosing  argument 
to  the  Jury,  made  the  following  statement, 
to  wit:  'If  I  could  pat  down  the  accursed 
traffio  in  this  places  I  would  give  up  all  my 
solldtor's  fees  in  all  the  whisky  oases,  if 
I  could  enforce  the  law  In  all  the  cases.' " 

Brown,  Mclllllan  As  Le^>er,  for  appellant 
Wm.  L.  Martin,  Atty.  Oen.,  for  the  State. 

HBAD,  J.  Appellant  was  prosecuted  and 
tried  for  selling  liquor  to  a  minor,  contrary 
to  the  statute.  The  evidence  of  the  state 
tended  to  show  that  defendant  sold  the 
minor  a  pint  of  whisky  In  Columbiana, 
Shelby  oonnty,  within  12  months  before  the 
beginning  of  the  prosecution.  Tbe  solldtor, 
in  his  dosing  argument  to  the  jury,  used  the 
following  language:  "I  dop't  know  why  It 
Is,  bat  Odombiana  Is  worse  cursed  with  the 
illegal  sale  of  whisky  of  any  place  I  know 
of.  Columbiana  Is  trying  to  build  up  a 
school  here,  and  who,  do  yoa  suppose,  would 
send  his  chlldroi  to  school  in  a  place  where 
there  Is  a  grog  shop  on  every  comer  where 
they  could  get  whldcy?"  Tbe  defendant 
objected  to  these  statements,  on  the  grounds 
ttiat  there  was  no  evidence  to  support  them, 
and  that  they  were  calculated  to  prejudice 
the  minds  of  the  Jury  against  the  defendant. 
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and  mored  the  court  to  withdraw  them  from 
the  Jury.  The  court  overruled  the  objection 
and  motion,  and  the  defendant  excepted.  We 
do  not  think  a  narrow  or  rigid  rule  should 
be  laid  down  In  restraint  of  the  argument 
of  counseL  Observation  and  experience  show 
that  Jury  trials  rarely  occur  wherein  coimsel, 
In  the  zeal  of  discussion,  are  not  led  to  in- 
dulge Impertinent  remarks,  the  expression 
of  personal  opinions,  and  often  to  draw  il- 
logical and  Improper  deductiona  from  the 
evidence.  It  often  occurs,  too,  that  counsel 
differ  as  to  the  testimony  of  witnesses,  each 
insisting  upon  his  recollection  or  version  of 
facts  which  have  been  deposed  to.  In  the 
interest  of  the  ending  of  litigation  a  wide 
range  must  be  given  to  the  arguments  of 
counsel,  and  much  must  be  left  to  the  good 
sense  and  sound  Judgment  of  the  Jury,  who 
will  ordinarily  be  able,  imder  proper  Instruo 
tions  from  the  court,  to  give  proper  consid- 
eration to  what  has  been  said,  and  not  suffer 
themselves  to  be  Influenced  by  outside  and 
Irrevelant  matters,  and  Improper  opinions 
and  conclusions,  drawn  Into  the  discussions 
before  them.  But  there  should  be  a  limit 
placed  up<m  this  license.  Counsel  should 
not  be  permitted,  by  the  court,  against  the 
objection  of  the  opposite  party,  to  state  aa 
fact  that  of  which  there  Is  no  evidence  what- 
ever, and  particularly  that  which  Is  irrele- 
vant to  his  adversary's  cause,  and  of  which 
no  evidenc*  would  have  been  received  If 
offered,  tf  the  facts  so  stated  are  of  such  a 
character  aa  that  they  are  well  calculated 
to  Impress  the  minds  of  the  Jurors,  or  some 
of  them,  to  the  injury  of  the  opposite  imrty. 
In  ^e  present  case  the  defendant  was  on 
trial  for  the  single  act  of  selling  liquor  to  a 
minor.  The  gravity  of  his  offense  and  the 
punishment  he  should  suffer  were  to  be  de- 
termined by  a  consideration  of  his  act  in 
making  this  sale,  and  the  circumstances 
which  immediately  bore  upon  that  act  In 
view  of  the  evllB  which  the  law  denouncing 
the  offense  Intended  to  remedy.  It  was 
improper  to  be  considered,  in  determining 
his  guilt  and  punishment,  whether  Colum- 
biana was  worse  cursed  with  the  Illegal  sale 
of  whisky  of  any  place  known  to  the  solicit- 
or, or  that  Columbiana  was  trying  to  build 
up  a  school,  or  that  there  was  a  grog  shop 
on  every  comer,  where  children  attending 
the  school  could  get  whlaky;  yet  the  solicit- 
or was  permitted  to  state  these  things,  of 
which  there  was  no  evidence,  and  could 
have  been  none,  as  facts  to  Influence  the 
Jury,  dther  In  ascertaining  the  guilt  of  the 
defendant  or  in  awarding  his  punishment. 
We  think  they  went  beyond  the  domain  of 
legitimate  argument,  so  far  as  that  the  de- 
fendant was  probably  prejudiced  by  them. 
We  do  not  mean  to  say  that  the  solicitor 
may  not  comment  upon  the  evils  generally 
of  the  crime  which  the  law  he  is  seeking  to 
enforce  Intends  to  prevent,  but  he  goes  be- 
yond this  when  be  gratuitously  states  to  the 
Jury  as  fact  Hao  exiatenoe  of  particular  evils 


In  the  locality  of  defendant's  offense,  and  to 
which  that  offense  Is  supposed  by  him  to  be 
related.  The  defendant's  guilt  must  be  de- 
tei-mined  by  the  facts  touching  the  particu- 
lar act  with  which  he  is  charged,  and,  as  we 
have  said,  his  punishment  must  be  deter- 
mined by  the  nature  of  the  act  committed, 
and  a  consideration  of  the  evils  graierally 
resulting  from  the  commlaslon  of  such  acts, 
within  the  limits  prescribed  by  law.  The 
other  remarks  of  the  solicitor  to  which  ob- 
jection was  made  seem  to  have  been  called 
forth  by  Impertliient  comments  of  defend- 
ant's counsel  in  reference  to  the  fees  of  the 
solicitor,  and  do  not  constitute  cause  of  re- 
versal. For  the  error  mentlimed  the  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded. 


on  Ata.    S8S) 

O'NBIL  et  al.  r.  BIEMINGHAM  BRBWINO 

CO.  et  al. 
(Supreme  Court  of  Alabama.    June  15,  1883.) 
Fkaudulknt  Convetancbs  —  Cbbditobs'  Biu.  — 
Plbadinob-^Sdbskqubkt  Cbbditobs — ^Paktnkr- 
BHip — Marbied  Woman  as  Mbhbbb  of. 

1.  Since  Code,  f  1730,  provides  that  all 
transfers  of  personal  property  "made  in  tmat 
for  the  use  of  the  person  making  the  same  are 
void  against  creditors,  existing  or  subsequent 
of  such  person,"  a  bill  by  creditors  to  cancel 
a  bill  of  sale  for  fraud  is  not  subject  to  demur- 
rer, though  it  shows  th^t  the  debt  due  one  of 
the  complalQants  was  contracted  after  making 
the  bill  of  sale. 

•  2.  In  an  actipn  to  cancel  toe  fraud  a  bill 
of  sale  made  by  a  firm,  and  to  subject  the  firm 

Sroperty  to  the  payment  of  a  debt,   it  Is   no 
efense  that  one  member  of  the  firm  is  a  mar- 
ried woman. 

3.  A  bill  to  caned  for  fraud  a  transfer  of 
property,  and  to  subject  the  same  to  the  pay- 
ment of  the  def«idant's  debts,  is  not  subject 
to  demurrer  because  It  alleges  that  a  part  of 
the  indebtedness  was  for>  intoxicating  liquors 
sold  to  defendant,  without  also  alleging  that 
plaintlS  was  licensed  to  make  such  sale,  as  it 
b  presumed  that  plaintiff  had  complied  with 
thd  1ft  ws* 

4.  Under  Code,  i  17S0,  providing  that  all 
transfers  of  personal  property  "made  in  trust 
for  Yhe  use  of  the  person  making  the  same 
are  void  against  creditors,"  the  creditor  may 
pursue  the  property  conveyed  by  the  debtor, 
though  the  debtor  may  have  other  property 
which  might  be  subjected  to  the  debt. 

Appeal  from  city  court  of  Birmlnghn.m; 
William  W.  Wilkinson,  Jud^. 

Bill  by  the  Birmingham  Brewing  Company 
and  Solomon  &  Levi  against  Bridget  O'Neil 
and  others  to  set  aside  as  fraudul«it  a  bill 
of  sale,  and  for  other  relief.  Plaintiffs  had 
Judgment  on  iemarrer  to  the  bill,  and  de- 
fendants appeal.     Afllrmed. 

The  bill  alleges  that  the  respondent  Bridg- 
et O'N^  a  married  woman,  and  Patrick 
A'Hem,  her  son-ln-Iaw,  after  leasing  from 
the  Elyton  Land  Company  a  certain  lot, 
erected  thereon  a  two-story  frame  building, 
which  they  occupied  as  a  saloon  and  board- 
ing house.  That  said  saloon  business  and 
said  boarding  house  were  run  and  managed 
together  by  the  said  Patrick  A'Hem  and 
Bridget  O'Neil  as  partners  under  the  flrm 
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name  of  Patrick  A'Hmh.  That  said  Bridg- 
et O'Neil  managed  the  boarding  honse  and 
Patrick  A'Hem  the  saloon  business;  and 
that  on  April  17,  1891,  the  respondents  J. 
Fox's  Sons  induced  the  Birmingham  Brew- 
ing Company  to  extend  a  certain  line  of 
credit  to  the  partnership  of  Patrick  A'Hem, 
representing  that  said  partnership  was  en- 
tirely worthy  of  credit;  and  that  the  Blr- 
min^am  Brewing  Company,  ap<m  the  faith 
of  said  representations,  sold  the  said  re- 
spondents, Bridget  O'Neil  and  Patrick 
A'Hem,  a  certain  Mil  of  goods  for  which 
they  are  stUl  Indebted  to  the  complainants. 
That  on  June  17, 1B91,  the  respondents  Bridg- 
et O'Neil  and  Patrick  A'Hem  conveyed  to 
J.  Fox's  Sods,  In  alleged  payment  of  a  debt 
of  13327,  (which  was  partly  ficUtlona,)  the 
property  owned  by  the  firm  of  Patrick 
A'Hem  which  was  reasonably  worth  ^,000. 
The  bUl  farther  alleges  that  after  said  con- 
veyance to  said  Fox's  Sons  the  said  respond- 
ents Bridget  O'Neil  and  Patrick  A'Hem 
were  left  In  possessdon  of  the  prt^erty  con- 
v^ed,  canying  on  the  boslness  and  making 
sales  as  If  the  business  was  their  own  until 
m  or  about  the  13th  of  July,  1891,  when  re- 
q>ond«it  Patrick  A'Hem  absconded  from 
the  state,  at  whldi  time  said  J.  Fox's  Sons, 
bat  not  until  then,  took  possession  of  the 
property  conveyed,  and  were  at  the  time  of 
the  filing  of  the  bill  in  possession  of  said 
property.  The  bill  farther  alleges  that  the 
bUl  of  sale  from  the  partnership  of  Patrick 
A'Hem  to  J.  Fox's  Sons  wajs  not  what  It 
purported  to  be  on  Its  face,  but  was  only  In- 
t«ided  as  a  security.  The  bill  alleges  that 
the  Indebtedness  of  Patrick  A'Hem  and 
Bridget  O'Neil,  partners,  to  Solomon  &  Levi 
was  contracted  prior  to  said  alleged  convey- 
ance to  J.  Fox's  Sons;  bat  that  the  indebt- 
edness to  the  Birmingham  Brewing  Com- 
pany was  contracted  sabseqnent  to  said  al- 
leged sale.  The  bill  did  not  seek  any  per- 
sonal decree  against  Bridget  O'N^L 

The  respondents  demurred  to  the  bill,  and 
assigned,  among  others,  the  following 
grounds  of  demurrer:  (1)  That  said  bill  of 
complaint  shows  on  its  face  that  the  said 
Bridget  O'Neil  Is  a  married  woman,  the 
wife  of  Thomas  O'Neil,  and  was  such  mar- 
ried woman  at  the  time  of  the  making  of 
the  alleged  debt  In  said  bill;  and  does  not 
show  any  facts  which  make  the  debt  bind- 
ing or  obligatory  upon  the  said  Bridget 
O'Nea  (2)  Because  the  said  biU  does  not 
show  that  the  husband  of  the  said  Bridget 
O'Neil  consented  for  her  to  contract  said 
debt  or  create  said  obligation,  and  ex- 
pressed such  consent  in  writing.  (3)  Be- 
cause the  said  bill  seeks  to  subject  the  prop- 
erty formerly  owned  by  said  Bridget  O'Neil 
to  the  payment  of  complainants'  debts,  and 
does  not  show  any  facts  which  show  that 
the  alleged  Indebtedness  of  the  said  Bridget 
O'Neil  was  binding  oa  the  said  Bridget 
O'Neil,  or  that  her  husband  had  girm  his 
conseat  for  the  said  Bridget  O'N^  to  cre- 
v.l.380.no.l4— 37 


ate  said  debt  or  obligation,  and  expressed 
his  consent  In  writing;  and  does  not  show 
any  other  facts  which  would  make  the  sold 
debt  obligatory  or  binding  upon  the  said 
Bridget  O'NeU.  (4)  The  said  Bridget  O'NeU 
comes  and  demurs  specially  to  that  part  of 
said  bill  of  complaint  which  seeks  to  hold 
her  liable  for  the  alleged  indebtedness,  it 
appearing  from  said  bill  that  the  said  Bridg- 
et O'Neil  is  a  married  woman,  and  was  at 
the  time  that  the  said  debt  Is  alleged  to  have 
been  contracted:  and  does  not  show  any 
l&cta  which  show  that  said  debt  was  a  valid 
debt  or  was  binding  upon  the  said  Bridget 
O'Neil;  and  does  not  show  that  the  hus- 
band of  said  Bridget  O'Neil  gave  his  con- 
sent for  her  to  contract  the  said  debt  or 
obligation,  and  that  the  same  was  expressed 
In  writing,  signed  by  her  said  husband;  and 
does  not  show  any  other  facts  which  show 
that  the  same  was  a  valid  and  binding 
debt  against  the  said  Bridget  O'NeiL  (5) 
The  said  Bridget  O'NeU  is  shown  to  have 
been  a  married  woman  at  the  time  she  Is 
charged  with  entering  Into  the.  partnership 
of  Patrick  A'Hem,  and  It  Is  farther  shown 
that  part  of  the  business  to  be  engaged  In 
by  said  firm  of  Patrick  A'Hem  was  to  retail 
spirituous  and  vinous  liquors  in  the  city  of 
Birmingham,  Ala.,  when  the  said  O'Neil  had 
no  power  or  capacity  to  engage  in  or  carry 
on  said  business.  (6)  Said  defendants  come 
and  demur  specially  to  that  part  of  com- 
plainants' bill  as  amended  which  seeks  to 
hold  the  said  Bridget  O'Neil  or  the  property 
of  said  O'Neil  or  the  partnership  property 
of  Patrick  A'Hem  liable  to  the  debt  created 
by  the  firm  of  Patrick  A'Hem,  which  was  so 
contracted  by  said  firm  while  engaged  in 
the  business  of  retailing  spirituous  or  vinous 
liquors  in  the  dty  of  Birmingham,  Ala,  be- 
cause the  said  Bridget  O'Neil  had  no  capac- 
ity to  enter  Into  or  engage  in  said  business. 
(7)  To  that  part  of  the  bill  that  seeks  to  re- 
cover on  account  of  the  indebtedness  to  the 
Birmingham  Brewing  Company,  because 
said  bill  shows  that  the  indebtedness  was 
created  subsequent  to  the  date  of  the  filing 
of  the  conveyance,  and  there  are  no  facts 
averred  in  said  blU  which  show  that  the 
said  conveyance  was  fraudulent  or  void  to 
the  Birmingham  Brewing  Company.  (8)  Be- 
cause the  bill  does  not  show  which  part  of  said 
alleged  indebtedness  was  contracted  for  the 
boarding-house  business  and  which  part  was 
contracted  for  retail  liquor  business.  (9) 
That  the  bill  does  not  show  that  the  demands 
sought  to  be  enforced  by  the  complainants 
have  been  reduced  to  judgment  (10)  Be- 
cause the  bill  Is  without  equity.  (11)  Be- 
cause the  bill  is  multifarious,  in  that  it  joins 
as  parties  complainant  Birmingham  Brewing 
Company  and  Solomon  &'  Levi,  each  claim- 
ing a  separate  and  distinct  cause  of  action. 
Up(m  the  submission  of  this  cause  on  the 
demurrers,  the  chanc^or  overruled  each 
ground  thereof,  and  his  decree  In  so  doing  la 
here  assigned  as  error. 
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Lane  ft  White  and  T.  B.  &  R.  P.  Wet- 
more,  for  appellants.  Moantjoy  ft  Tomlin- 
son,  for  appdloes. 

McOLELLAN,  3.  "All  deeds  Of  gift,  all 
conveyances,  transfers,  and  assignments, 
verbal  or  written,  of  goods,  chattels,  or 
things  in  action,  made  In  trust  for  the  nse 
of  the  person  making  the  same,  are  void 
against  creditors,  existing  or  subsequent, 
of  such  person."  Ck>de,  I  1730.  A  mort- 
gage of  merchandise  and  the  Uke  by  a 
debtor  to  his  creditor  to  secure  the  indebt- 
edness, or  a  formal  sale,  intended  to  operate 
only  as  a  security  for  the  Indebtedness,  is 
a  transfer  fw  the  use  of  the  person  execut- 
ing the  mortgage  or  bHI  of  sale  within  ttie 
section  quoted,  and  void  as  against  both  ex- 
isting and  subsequent  creditors  where  the 
mortgagor  or  seller  is  by  the  terms  of  the 
writing  or  extraneous  understanding  of  the 
parties,  expressed  or  implied,  permitted  to 
remain  in  possession  of  the  property,  and 
sell  the  same  in  the  regular  course  of  trade 
for  his  own  benefit.  Benedict  y.  Renfro, 
75  Ala.  121;  Murray  t.  McNealy,  86  Ala. 
234,  6  South.  Rep.  565;  McDermott  v. 
Ebom,  90  Ala.  258,  7  South.  Rep.  751.  The 
present  bill  makes  a  case  within  this  stat- 
ute as  construed  in  the  cases  cited.  The 
transfo'  of  the  property  being  void  alike 
as  against  antecedent  and  subsequent  cred- 
itors, all  simple  contract  creditors,  whether 
prior  or  subsequent,  have  equal  rights,  and 
the  same  remedies  In  respect  of  subjecting 
It  to  the  satisfaction  of  their  demands;  and 
upon  the  same  principle  that  prior  creditors 
may  unite  In  a  bill  attacking  a  sale  by  the 
debtor,  which  Is  fraudulent  and  void  only 
as  against  debts  existing  at  the  time  of  the 
transaction,  both  classes  of  creditors  may 
Join  in  an  assault  upon  a  transaction  of  this 
sort,  which  is  void  as  against  the  claims  of 
each. 

"ilie  bill,  as  amended,  does  not  seek  relief 
against  Bridget  O'Netl  Individually.  Its 
sole  purpose,  so  far  as  she  is  concerned,  Is 
to  subject  to  the  satisfaction  of  complain- 
ants' demands  the  assets  of  the  partnership 
doing  business  under  the  name  of  Patrick 
A'Hem,  and  composed,  as  la  alleged,  of  said 
A'Hem  and  Mrs.  O'NeiL  It  Is  no  objection 
to  such  a  bill  that  one  of  the  partners  Is  a 
married  woman,  nor  does  that  fact  consti- 
tute an  Infirmity  In  the  binding  obligation 
of  the  contract  by  whldi  the  firm  became 
Indebted  to  the  complainants.  Le  Grand 
V.  Bank,  81  Ala.  123,  1  South.  Rep.  460; 
Lumber  Go.  v.  Lewis,  94  Ala.  626,  10  South. 
B^.  333. 

If  the  claims  of  complainants,  or  any  of 
them,  or  any  i>art  of  either  of  said  dalms, 
were  without  consideration,  or  based  on  an 
illegal  consideration,  this  was  matter  of  de- 
'fense  to  be  laid  before  the  court  by  answer. 
The  bill  was  not  bad  for  that  It  averred 
the  consideration  In  part  of  the  debts  sou^t 
to  be  enforced   was   vinous,   spirituous,  or 


malt  liquors  sold  by  complainants  to  the 
partnership,  and  failed  to  aver  that  the 
sellers  were  licensed  to  make  such  sales.' 
The  prima  fade  presumption  of  law  Is  that 
they  had  compiled  with  the  revenue  statutes 
and  taken  oat  the  prescribed  license. 

As  the  bill  avers  that  the  partnership 
business  was  carried  on  In  the  name  of 
Patrick  A'Hem,  It  Is  fair  to  assume  that 
the  license  under  which  the  partn«8hlp 
sold  liquors  was  made  out  In  his  name 
alone.  We  conceive  of  no  reason  for  hold- 
ing, even  conceding  that  a  liquor  license  can- 
not be  granted  to  a  woman,  that  a  silent 
partner  In  the  business  and  assets  of  the 
concern,  whether  man  or  woman,  could  In 
such  case  claim  Immunity  for  his  or  her  In- 
terest on  the  ground  that  he  or  she  was 
without  a  license,  or  Incapacitated  to  ob- 
tain a  license  In  his  or  her  own  name. 
Moreover,  we  find  no  warrant  In  onr  stat- 
utes for  the  position  taken  by  counsel  that 
a  liquor  license  cannot  be  Issued  to  a 
woman,  married  or  single;  and  certainly  no 
ground  can  exist  for  relieving  a  partnership, 
one  member  of  which  Is  a  married  woman, 
from  liability  for  liquors  purchased  by  the 
firm,  that  would  not  equally  apply  to  all 
other  liabilities,  or  for  exempting  such  firm 
ttom  the  doctrine  established  by  the  cases 
cited  above,  which,  so  far  as  the  partncrahip 
assets  are  concerned,  places  accountability 
to  creditors  on  the  same  fboting  as  that  of 
partnerships  composed  entirely  of  persons 
In  aU  respects  sni  Juris. 

The  operation  of  the  statute  quoted  at 
the  outset  of  this  opinion  (Code,  i  17301  does 
not  depend  upon  the  insolvency  of  the  gran- 
tor In  trust  Its  letter  and  sph-It  anlte  to 
the  negation  of  such  a  construction,  and  it 
Is  th»efore  not  necessary  to  present  a  case 
toT  relief  under  It  for  the  bill  to  aver  Insol- 
vency. The  creditor  has  a  right  to  pursue 
and  subject  property  conveyed  by  his  debtor 
to  the  latter's  own  use  and  benefit,  notwith- 
standing the  debtor  may  have  other  prop- 
erty whldi  might  be  subjected  to  the  debt 
Dickson  V.  McLamey,  (Ala.)  12  Sontti.  Ren. 
388. 

The  foregoing  observations  dispose  of  aU 
the  demurrers  interposed  to  the  bill  ad- 
versdy  to  the  app^ants,  and  the  decree 
overruling  them  must  therefore  be  affirmed. 


(N  Ala.  MB) 
PINKTTS  V.  BAMBER6KB  et  aL 

(Supreme  Court  of  Alabama.    June  20.  1893.) 

ExBtcrriOKS— Debtob'b  iNvayroRT. 

L  Under  Code,  f  2525,  requiring,  on  a  con- 
test of  a  claim  of  exempaon  to  personal  prop- 
erty, that  defendant  on  demand  file  an  invento- 
ry with  the  value  and  location  of  each  item, 
where  defendant  alleges  that  all  his  property 
was  In  the  hands  of  the  sheriff  under  attach- 
ments of  plaintiffs,  and  oonsisted  of  goods  and 
merchandise  situated  in  a  certain  store  at  the 
time  of  the  levy,  and  the  levy  and  retom  of 
the  sheriff  Is  set  out  it  is  a  sufficient  InTentozy. 
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2.  Fraudulent  conduct  of  a  debtor  does 
not  doariTe  him  of  his  right  to  exemptions. 

S.  Where  a,  debtor,  between  the  time  of 
bis  filing  his  claim  of  exemptions  and  the  fil- 
ing of  hi8  inTmtoiT,  pars  out  money,  this  will 
be  deducted  from  the  amount  of  his  exemption. 

4.  Where  a  debtor,  prior  to  the  attach- 
ments agunst  which  he  claims  exemption,  sold 
book  accounts  amonntlnc:  to  $2,100  in  pay- 
ment of  a  debt  of  $1,600,  with  a  proTision 
that,  if  more  was  realized,  it  should  be  paid 
the  debtor,  no  deduction  should  be  made  from 
the  debtors  exemption  on  this  account,  in  the 
absence  of  anythmg  to  show  that  anj  sum 
would  accrue  to  the  debtor  from  this  source. 

Appeal  from  dty  court  of  Decatur;  Wll- 
llam  H.  Slmpeon,  Judge. 

Aiq;)eal  by  I.  Plnkus  from  a  decree  of  the 
cbancellor  making  certain  deductions  from 
Ilia  claim  of  exemptions,  which  was  contest- 
ed b7  Bamberger,  Bloom  &  Co.  and  other  at- 
taching creditors  of  I.  Pinkua  &  Cio.  Ke- 
versed  and  remanded. 

In  answer  to  the  demands  of  the  attaching 
creditors  that  I.  Pinkua  make  a  yerifled  in- 
ventory, aa  required  under  section  2525  of 
the  Code  of  1886,  the  said  Plnkus  filed  a 
claim  in  which  he  stated  that,  when  said 
dalm  of  ezemptl<Mis  was  lodged  wiHi  the 
sheriff  who  levied  the  attachments,  the  prop- 
erty levied  upon  under  the  plaintiffs'  writs 
of  attachment  was  in  the  possession  and 
under  the  control  of  the  sberifT,  and  was 
all  the  property  of  every  description  be- 
lon^tng  to  the  defendant,  "except  wearing 
apperd,  books,  and  pictures;"  that  said 
property  thus  levied  upon  consisted  of  a 
stock  of  goods,  wares,  and  merchandise,  sit- 
uated at  the  time  of  the  levy  in  the  store- 
house occupied  by  L  Plnkus  A  Co.,  a  com- 
plete list  of  which  goods  is  shown  as  Eixhlbit 
A  to  the  sherUTs  return  to  tbe  attachment 
of  Herbert  Oartright,  and  also  a  Hat  of  the 
goods,  wares,  and  merchandise  over  the  store 
occupied  by  Friedman,  whldi  last-mentioned 
goods  were  valued  at  about  $990,  and  an 
itemized  inventory  of  said  last-mentloued 
goods  was  attached  to  the  claim  of  exemp- 
tions previously  filed  with  the  sheriff;  and 
that  all  of  the  goods  owned  by  the  said 
Plnktis,  except  those  claimed  as  exempt  to 
him,  set  out  in  the  invoitoty  lodged  with  the 
aheilff,  were  sold  by  said'  sheriff  under  an  or- 
der of  the  city  court  In  this  answer  to  said 
demand  for  the  verified  Inventory,  the  said 
Pinkua  made  the  levy  and  return  of  the  sher- 
iff on  tbe  attachment  of  Bamberger,  Bloom 
A  Oo.  and  the  exhibits  thereto  part  of  said 
answer,  "as  a  full  and  complete  Inventory  of 
all  the  property  of  any  nature  whatsoever 
(except  wearing  apparel,  books,  and  pictures 
especially  exempt  to  him)  then  and  since 
owned  iqr  him." 

R.  A.  McCIellan,  for  appellant  Humes  & 
Sbeffey,  for  appelleea 

8TONB,  O.  J.  The  preset  suit  grew  out 
of  the  dalm'  by  Plnkus  of  statutory  exemp- 
tion of  personal  property  of  the  value  of 
$l,00a     Code   1886,    i   261L     The   personal 


property  of  defendant,  conalstlng  of  mer- 
(diandlse,  was  attached  by  his  creditors,  com- 
mencing on  March  8,  1890,  and  continuing 
for  two  or  more  days.  The  attachment  oC 
Bamberger,  Bloom  &  Go.  was  levied  on 
March  5tli.  This  was  the  first  levy  made  on 
the  lot  of  merchandise  which  was  found  in 
an  upper  room  over  Friedman's  buMness 
house.  On  March  7th,  two  days  after  this 
levy,  Plnkus  ass»ted  his  claim  of  exemp- 
tions in  the  attachment  suits.  The  m«:chaii- 
dlse  found  over  Friedman's  store,  and  at- 
tached, was  selected  by  him,  and  made  the 
subject  of  his  dalm  of  exemptions.  For  rea- 
sons to  be  tirosoitly  stated,  nether  the  claim 
of  exemptions,  asserted  in  the  attachment 
suit,  nor  the  attachment  suit  Itself,  has  ever 
been  brought  to  trial  As  we  have  said,  Hie 
first  attachment— that  of  Cartrigbt— was  not 
levied  on  the  goods  found  over  Friedman's 
business  house.  Soon  after  the  levy  of  the 
attadimeuts,  the  attaching  creditors,  except 
Gartright,  who  was  first  in  point  of  time, 
filed  bills  against  Plnkus  and  Oartilght  diar- 
ging  collusion  and  fraud  in  the  asserted 
dalm,  and  In  the  attachment  sued  out  by  tlie 
latter,  and  praying  to  have  said  first  attadi- 
ment  and  the  daim  it  souj^t  to  enforce,  dis- 
placed, and  to  have  the  claims  of  complain- 
ants paid,  In  preference  to  the  alleged  claim 
of  Gartright  Against  these  suits,  whldi,  for 
the  present  service  were  consolidated,  Pinkua, 
in  April,  1890,  renewed  and  reflled  his  claim 
of  exemptions.  We  say  "renewed,"  for  It 
spedfies  the  same  property  to  whidi  dalm 
had  been  interposed  in  the  attodunent  suits 
on  March  7th.  This  was  but  a  continuation 
of  the  original  dalm  first  filed,  for  the  sever- 
al bUIs  filed,  against  which  the  dnlm  was 
set  up,  were,  for  all  practical  purposes,  only 
a  continuation  of  the  suit  and  contention  In- 
augurated by  the  attachments.  This  claim 
of  exemptions  being  refiled  in  the  chancery 
causes,  the  complainants  gave  written  no- 
tice, demanding  a  verified  inventory,  und» 
section  2525  of  the  Code  of  1886.  An  invoi- 
tory  was  filed,  the  snffldency  of  wbicb  was 
excepted  to  by  complainants.  The  court 
overruled  this  exception,  and  thereupon  the 
complainants  filed  a  sworn  contest  of  the  ex- 
emption, imder  section  2520  of  the  Code. 
The  contest  asserted  that.  In  the  belief  of 
affiant,  the  daim  was  "Invalid  entirely."  W» 
bold  that  the  chancellor  did  not  err  In  holding 
the  Inventory  rendered  in  tills  case  sufficient 
The  effects  of  the  petllloner  had  been  at- 
tadied,  and  were  in  the  hands  of  the  sheriff. 
In  such  conditions  it  cannot  be  presumed  or 
assumed  that  he  could  give  a  fuller  or  mora 
pardcnlar  description  than  he  did  give.  It 
results  that  the  question— the  only  question- 
left  for  determination  In  the  lower  court  was 
wheOier  petitioner  was  entitled  to  exemption 
of  personal  property,  afnd  the  extent  of  his 
rightful  daim.  He  made  oath  that  he  had 
no  money,  and  that  the  property  set  forth  In 
his  Inventory  embraced  his  entire  personal 
effects,  "except  his  wearing  appareL"   There 
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Is  teetlmony  In  this  record  bearing  on  the 
relations  and  transactions  between  Pinkus 
and  Oartrlght,  the  first  attaching  creditor; 
and  It  Is  contended  that  these  transactions 
are  not  consistent  with  lair  dealing.  We 
hold,  however,  that,  on  the  Issue  presented 
by  this  record,  such  Inquiry  was  wholly  Im- 
material, except  to  the  extent,  U  any,  it 
riiowed  Pinkus  had  moneys  or  other  effects 
which  he  failed  to  discover  In  Us  Inventory. 
No  matter  how  fraudulent  his  conduct  and 
Intention  may  have  been,  If  he  was  a  resi- 
dent  of  Alabama  he  was  entitled  to  have  set 
apart  to  him  as  exempt  from  his  debts  $1,000 
In  value  of  his  personal  property,  to  be  se- 
lected by  him.  Code  1886,  5§  2515, 2521.  But 
bis  rightful  claim  on  this  account  did  not  and 
could  not  estend  beyond  the  $1,000  In  value. 
There  was  testimony  tending  to  show  that 
the  goods  claimed  exceeded  $1,000  In  valua 
If  such  was  found  to  be  the  case,  then  the 
claim  should  have  been,  disallowed  for  ell  In 
excess  of  the  $1,000. 

The  real  contest  in  this  case  Is  over  certain 
deductions  which  the  primary  court  made 
from  the  $1,000  claimed  by  the  petitioner; 
and,  first,  on  account  of  certain  moneys  al- 
leged to  have  been  traced  to  his  possession 
between  the  time  when  he  first  made  his 
claim  and  the  filing  of  his  inventory.  It  was 
shown  in  the  testimony  of  Pinkus  himself 
thai,  between  the  first  filing  of  his  claim  of 
exemptions  and  the  filing  of  his  Inventory, 
he  received  from  the  insurance  companies,  as 
return  premiums  on  the  cancded  policies  he 
had  held  on  his  stods  of  merchandise,  the 
sum  of  $133.87.  During  the  same  time  he 
testified  he  paid  oht  $238.48,— $190  to  one 
person,  and  $48.48  to  another.  The  payment 
of  these  sums  shows  that  during  that  time 
he  had  In  his  poesesedon  at  least  as  much 
money  as  the  sums  he  paid  ont  These  be- 
longed to  his  inventory,  and  he  must  not  be 
permitted  to  wrong  his  creditors  by  such 
payment  He  must  account  for  the  money 
be  thus  held  or  recdved  as  so  much  of  his 
exemption. 

It  Is  claimed,  and  the  primary  court  so 
held,  that  other  moneys  were  traced  to  the 
possession  of  Pinkus.  There  Is  no  testimony 
which  shows  that  he  did  not  utilize  the  mon- 
ey he  received  in  the  retmm  premiums  in 
making  the  payments  he  admits  he  made, 
nor  Is  any  other  money  traced  to  his  posses- 
sion during  that  time.  We  cannot,  in  the  en- 
tire absence  of  testimony  on  the  question, 
presume  that  he  did  not  use  the  return  premi- 
nm  money  in  these  payments.  We  place  the 
reduction  of  his  exemption  claim  on  account  of 
moneys  traced  to  his  possession  at  $238.48.  An- 
other reduction  claimed  and  allowed  arose  as 
follows:  PlnkOB  owed  Friedman  $1,015.  Just 
preceding  the  Issne  and  levy  of  Cartright's 
attachment,  he  paid  this  debt  In  the  follow- 
ing manner:  He  traded  and  sold  to  him 
(Friedman)  his  notes  and  book  accounts, 
amounting  to  about  $2,100.  "JSiis  was  an  ab- 
solute sale  and  an  absolute  paym^it;  but  It 


was  agreed  that.  If  Friedman  realized  more 
from  the  claims  than  the 'amount  due  him,  he 
was  to  pay  the  surplus  to  Pinkus.  There 
was  no  testimony  as  to  the  amount  collected 
on  the  notes  and  accounts,  or  to  what  extent 
they  were  collectlbla  The  court  deducted 
the  sum  of  the  excess  of  these  claims  over 
the  amount  due  Friedman  from  the  exemp- 
tion he  allowed  to  PinkusL  In  this  the  court 
erred.  There  was  no  reliable  testimony  that 
any  sum  ever  would  accrue  to  petitioner 
from  that  source,  and.  If  anything  should  ac- 
crue, no  data  were  furnished  for  ascertain- 
ing its  amount  or  value.  Notwithstanding 
we  decUne,  for  the  reasons  stated,  to  charge 
Pinkus  with  this  balance,  as  a  dlscoimt  pro 
tanto,  from  the  amount  of  his  exempt  per- 
sonalty, still  we  hold  that  It  should  have 
been  noticed  and  embraced  in  his  inventory. 
It  was  money  fo  become  due  to  lilm  In  the 
event  an  excess  should  be  realized;  and,  what- 
ever the  sum  might  prove  to  be,  his  attach- 
ing creditors  were  entitled  to  It,  to  be  reached 
perchance  by  garnishment  It  results  from 
what  we  have  said  that  Pinkus,  under  his 
claim,  was  entitled  to  personal  property  of 
the  value  of  $1,000,  less  $238.48.  This  leaves 
for  him,  and  subject  to  his  rightful  claim, 
$761.52.  Reversed  and  remanded,  to  be  dis- 
posed of  on  the  principles  we  have  declared. 


(99  Ala.  m) 
STATE   V.    WOODSON. 
(Supreme  Ourt  of  Alabama.    Jane  22,  1883.) 

BaSTAKDT  PrOOEEDINOS— JnSIBDICTIOK. 

In  bastardy  proceedings  anthorized  by 
Ck>de  1886,  §  4842,  ''when  any  single  woman, 
pregnant  with,  or  delivered  of,  a  bastard  child, 
makes  complaint,  on  oath,  to  any  justice  of 
the  county  where  she  is  so  pregnant  or  deliv- 
ered," etc,  no  jurisdiction  is  given  where  pros- 
ecutrix was  delivered  of  the  child  in  another 
county  than  that  in  which  the  proceeding  is 
institnted,  and  prior  thereto. 

Appeal  from  circuit  court,  Crenshaw  coun- 
ty; John  R.  Tyson,  Judge. 

Bastardy  proceedings  against  Olin  Wood- 
son were  dismissed,  and  the  state  appeals. 
Affirmed. 

Wm.  L.  Martin,  Atty.  Oen.,  for  the  State. 
L  H.  Parks,  for  appdle& 

STONE,  0.  J.  This  was  a  proceeding  In- 
stituted before  a  Justice  of  the  peace  in 
Crenshaw  county,  charging  the  defendant. 
Woodson,  with  bastardy,  under  section  4842 
of  the  Code  of  1886.  The  statute,  so  far 
as  it  sets  forth  the  nature  and  constituents 
of  the  offense,  and  the  Jurisdictional  venue 
prescribed  for  its  trial,  has  remained  sub- 
stantially unchanged  ever  since  its  oiact- 
ment  December  13,  1811.  Toulmin,  Dig. 
64,  66;  Oay,  Dig.  133.  Its  present  form  (sec- 
tion 4842  of  the  Code  of  1886)  is  as  foUows: 
"When  any  single  woman,  pregnant  -with, 
or  delivered  of  a  bastard  dilld,-  makes  com- 
plaint on  oath  to  any  Justice  of  the  county 
where  she  is  so  pregnant  or  delivered, "  etc 
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.    The  statute  permits  this  proceeding  to  be  In- 
stitated  pending  the  pregnancy,  or  It  may 
be  delayed  until  after  the  birth  of  the  child, 
at    the   option   of   the   party    complaining. 
Many  years  ago  this  statute  was  interpreted 
by  this  court,  and  It  was  held  that,  tf  the 
complaint    was    made    pending    pregnancy, 
thai  it  must  be  before  a  Justice  of  the  coun- 
ty in  which  the  complaining  prosecutrix,  for 
the  time  being,  is,  or  has  her  habitation. 
On  the  other  hand,  if  the  complaint  is  not 
preferred  until  after  the  birth  of  the  ctiild, 
it  mnst  be  made  in  tbe  county  in  wliich  the 
clilld  was  bom.     Prultt  v.  Judge,  16  Ala. 
705;  Wilson  T.  Judge,  18  Ala.  757.    In  wa- 
iiams  V.  State,  29  Ala.  9,— a  bastardy  case,— 
tills  court  said:  "A  proceeding  in  bastardy 
can    be   comm^iced   only   before   a  justice. 
His  Jurisdiction  to  proceed  in  the  summary 
mode  provided  by  the  Code  depends  upon 
the  existence  of  the  following  preliminary 
tacts:    (1)  that    a    woman    should    make    a 
complaint  on  oath  to  him,  accusing  a  partic- 
ular person  of  being  the  father  of  a  bastard 
diild    with   which   she  is   pregnant,   or  of 
which  she  has  been  ddlvered;  (2)  that  the 
woman   making  the  complaint  is  a  single 
woman;  that  she  is  so   pregnant,    or  has 
been  so  delivered,  in  the  county  of  which 
the  Justice  acts  a^  Justice."    We  may  add, 
this  is  the  only  interpretation  of  the  stat- 
ute its  language  permits  i&  to  give  to  it. 
The  affidavit  for  the  warrant  of  arrest  In 
this  case  was  made  before  a  Justice  of  the 
peace   of   Orenshaw   county   on   March   20, 
1891.     This  was  the  institution  of  the  pro- 
ceeding, and  the  warrant  of  arrest  I>ear8 
the    same    date.     Prosecutrix    made    oath 
"that  she  Is  now,  and  was  a  single  woman 
on  the  Sth  day  of  January,  1889,  and  that 
she   was  delivered  of  a  bastard  child  on 
the  said  Sth  day  of  January,  1889,  in  Macon, 
Ga.,  but  that  she  was  pregnant  with  said 
child   in   Crenshaw  county,  Ala.,  and  that 
conception   took  place  in  said  county  and 
state."    In  the  circuit  court,  on  motion  of 
defendant,  the  proceedings  w»e  dismissed, 
by  order  of  the  court,  l)ecause  the  afBdavit 
of  complaint  clearly   showed   that  neither 
the  justice  of  the  peace  nor  that  court  had 
jurisdiction  of  the  case.     The  charge  was 
not  made,  nor  the  warrant  for  the  arrest 
sued  out,  while  the  prosecutrix  was  preg- 
nant   Hence,  it  was  not  enough  that  she 
was   then  in   Crenshaw   county.     She  had 
been  delivered  of  the  child,  and,  to  give  the 
Justice  or  the  circuit  court  local  Jurisdiction, 
It  was  ess^itial  that  she  should  have  been 
"delivered"    in    that    county.     There    was 
formerly   no  statute  of  limitations  to   pro- 
cee^ngs  tmder   this   statute.    The  law   is 
now    different     Under    the   Code   of    1886, 
i  4848,  it  Is  declared  that  "no  proceeding 
shall  be  Instituted  under  this  chapter  aftor 
the  lapse  of  one  year  from  the  birth  of  the 
child,  unless  the  defendant  has,   in  mean- 
while, admowledged  or  supported  the  child." 
The  affidavit  in  this  case  shows  that  the 


proceedings  were  instituted  more  than  two 
years  after  the  birth  of  the  child.  There  Is 
no  error  in  the  record,  and  the  judgment  of 
the  drcult  court  is  affirmed. 


(Ua  Ala.  189) 
CABMAN  et  al.  v.  AIxABAMA  NAT.  BANK 
OP  MOBILE. 

(Supreme  Court  of  Alabama.     Jane  15,  1893.) 

JjAkdmkd'b  IjIbn— Enfobcbmbnt— Bquitx  Jdbis- 

DICTION. 

Code  1886,  i  3069,  provides  that  the 
landlord  of  any  building  "shall  have  a  Hen  oa 
the  goods,  furniture  and  effects  belonging  to 
the  tenant  for  his  rent,  which  shall  be  superior 
to  all  Other  liens,  except"  taxes.  Held,  that 
such  lien  exists  independently  of  the  action  in 
attachment  provided  for  its  enforcement  by 
secticm  3070,  and,  where  other  creditors  of  the 
tenant  have  attached  his  goodi,  the  fact  that 
the  landlord  also  attached  for  rent  dues  not 
bar  an  action  in  equity  to  enforce  such  lien 
against  the  proceeds  of  sale  nnder  the  attach- 
ments, as  superior  to  the  attachment  liens. 

Appeal  from  chancery  court  Mobile  coun- 
ty; W.  H.  Tayloe,  Chancellor. 

Bill  by  the  Alabama  National  Bank  of 
MobUe  against  Carman  &  Begg  and  others 
for  an  Injunction  and  other  relief.  Com- 
plainant had  decree,  and  defendants  appeal. 
Affirmed. 

On  October  31, 1891,  the  complainant  rent- 
ed to  Carman  '&  Begg,  a  copartnership,  a 
certain  store,  to  be  used  as  a  printing  office. 
At  the  Hme  of  the  execution  of  the  lease. 
Carman  &  Begg  gave  their  12  promissory 
notes,  payable  the  Ist  of  each  month.  Short- 
ly after  the  execution  of  the  said  lease  and 
notes.  Carman  &  Begg  formed  a  corpora- 
tion known  as  the  Commercial  Printing  Com- 
pany, to  which  they  transferred  aU  their 
property.  On  March  4th  and  Sth,  respective- 
ly, one  Colbum  and  the  St  Louis  Paper  Com- 
pany, who  were  creditors  of  the  Commer- 
cial Printing  Company,  sued  out  writs  of  at- 
tachment, which  were  levied  upon  the  press- 
es and  other  property  of  the  Commercial 
Printing  Company,  oa  the  leased  premises. 
Carman  &  Begg  paid  the  first  installment  due 
December  1,  1891,  but  made  default  in  the 
subsequent  installments;  and  on  March  15, 
1892,  the  complainant  sued  out  hi  the  city 
court  of  MobUe,  an  attachment  for  rent 
then  due,  with  interest  and  on  April  U, 
1892,  the  complainant  sued  out  another  writ 
of  attachment  for  the  installment  of  rent 
due  April  1,  1892,  against  Carman  &  Begg; 
and  these  attadiments  were  levied  upon  the 
same  property  which  was  attached  at  the 
suit  of  Colbum  and  the  St  Louis  Paper  Com- 
pany. Before  another  installment  of  rent 
fell  due,  the  city  court  made  an  order  in  the 
case  of  Colbum  against  the  Commercial  Print- 
ing Company  for  the  sale  of  the  property 
upon  which  the  attachments  were  levied,  on 
the  ground  that  it  was  perishable;  and  the 
Ull  alleges  that  the  "complainant  does  not 
know  what  has  become  of  the  property  so 
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sold,  and  conld  not  Identic  or  trace  more 
than  a  small  portion  of  the  same."  On  the 
ex  parte  motion  of  the  St  Louis  Paper  Com- 
pany, the  dty  court  granted  an  order  for  the 
distribution  of  the  funds  In  the  hands  of  the 
sheriff,  -which  were  the  proceeds  of  his  sale. 
Thereoiton  the  complainant  filed  this  bill  to 
enjoin  tiie  distribution  of  the  fund  so  ob- 
tained, alleging  "that.  If  said  fund  Is  so  dis- 
tributed without  first  satisfying  the  lien 
thereupon,  the  complainant  will  be  remedi- 
less," and  also  praying  that  a  lien  be  de- 
clared in  favor  of  complainant  on  the  pro- 
ceeds in  the  hands  of  the  sheriff.  The  court 
overruled  the  several  demurrers  interposed 
by  the  defendants,  and  the  defendants'  mo- 
tion to  dismiss  the  bill  for  the  want  of  equity. 

Gregory  L.  &  H.  T.  Smith,  for  appellants. 
Fredk.  O.  Bromberg,  for  appellee. 

STONE,  0.  X  Section  8069  of  the  Code  of 
1886  declares  that  "the  landlord  of  any  store- 
house, dwelling  house,  or  other  buUding, 
shall  have  a  lien  on  flie  goods,  furniture  and 
effects  belonging  to  the  tenant  for  his  rent, 
which  shall  be  superior  to  all  other  liens,  ex- 
cept those  for  taxes."  Tills  certainly  secures 
a  Hen  of  a  very  high  order;  a  lien  whldi  ex- 
ists, and  can  l>e  enforced,  independently  of 
the  remedy  by  attachment  given  In  section 
3070.  Westmoreland  v.  Foster,  60  Ala.  448; 
Elevator  Co.  t.  Mclntyre,  84  Ala.  78,  4  South. 
Rep.  175.  See,  also,  Espalla  v.  Touart,  (Ala.) 
11  South.  Rep.  219.  We  hold  that  the  reme- 
dy by  attachment  Is  accumulative,  and  that 
a  resort  to  that  writ  for  the  enforcement  of 
the  matured  part  of  the  rent  notes  Is  no  bar 
to  the  present  suit.  8  Brick.  Dig.  p.  804,  { 
97.  The  averments  of  the  bill  make  a  case 
wtiere  equity  alone  can  administer  the  proper 
relief,  and  enforce  the  paramount  lien  which 
it  asserts. 

It  Is  claimed  for  appellants  that  because 
the  bUl  is  silent  as  to  the  dlsbiu^sement  of 
the  proceeds  of  the  attadied  property,  as  or^ 
dered  by  the  dty  court,  we  cannot  know  that 
the  indebtedness  for  rent  was  not  ordered 
to  be  first  paid,  and  hence  that  we  can- 
not know  that  the  complainant  was  ag- 
grieved or  injured  by  that  order.  It  Is  con- 
tended that  for  this  omission  the  Injunction 
should  be  dissolved.  This  is  scarcely  a  full 
presentation  of  the  case,  as  made  tqr  the 
bill.  It  does  appear,  by  necessary  implica- 
tion, that  seven  of  the  r«it  notes,  aggregat- 
ing $350,  were  not  in  suit,  and  consequently 
they  were  not  before  the  dty  court,  and 
could  not  have  been  con3ldered  in  the  order 
then  made.  The  bill,  in  Its  fourth  para- 
graph, needs  amendment  It  should  have 
set  forth  the  substance  of  the  order  of  dis- 
tribution made  by  the  dty  court  We  will, 
however,  make  no  order  touching  this  mat- 
ter. Unless  the  amendment  Is  seasonably 
made,  ttie  chancery  court  will  make  tlie 
proper   order. 

The  decree  of  the  dianc^or  Is  affirmed. 


on  Ala.  SM) 

DYKES  V.  BOTTOMS. 

(Supjreme  Court  of  Alabama.     June  15,  1893.) 

ViBooa'B  Lien— Abatejukt  or  PcBCHiisa  Pbiob 
— UsDBT— What  Cokstitotkb. 

1.  Though  notes  given  tor  part  of  the  pur- 
chase price  of  land  provided  for  the  payment 
of  interest  at  15  per  cent  per  annum,  such  fact 
does  not  render  the  transaction  a  usurious  one, 
where  the  vendee  purchased  under  a  parol 
agreement  tor  a  fixed  amount  in  cash,  and  aft- 
er talcing  possession,  and  being  unable  to  pay 
such  amount,  agreed  in  writing  to  pay  part  in 
cash  and  the  balance  by  the  notes  in  queaticm. 

2.  Defendant,  in  an  action  to  enforce  a 
vendor's  lien  on  several  lots  of  land,  is  not  en- 
titled to  an  abatement  of  the  purchase  price 
as  to  a  certain  lot  described  in  his  deed  as  "a 
portion  of  the  N.  W.  ^  of  N.  W.  %,  and  a 
part  of  the  S.  W.  %  of  N.  W.  V4,  of  Sec.  28," 
etc.;  he  beintr  presumed  to  know  that  such  a 
description,  through  want  of  definiteness,  con- 
veyed him  no  title  to  any  land  in  such  section. 

3.  Defendant,  in  an  action  to  enforce  a 
vendor's  lien,  is  entitled  to  an  abatement  of  the 
purchase  price  as  to  a  portion  of  the  land  that 
nad  not  come  into  his  possession,  and  to  which 
plaintiff  had  oo  title  at  the  time  of  his  convey- 
ance to  defendant 

Appeal  from  chancery  court  Dale  county; 
J<rim  A.  Foster,  Chancellor. 

Bill  by  James  Bottoms  aginst  James  E. 
Dykes  to  enforce  a  vendca''s  lien.  From  a 
decree  for  plaintiff,  defendant  appeals.  Re- 
versed. 

The  bill  in  this  case  was  flied  by  James 
Bottoms  against  James  E.  Dykes,  and  soni^t 
to  enforce  a  vendor's  lien.  On  the  submis- 
sion of  the  cause  for  decree,  on  pleadings  and 
proof,  and  upon  the  report  of  tlie  reglstM', 
the  chancellor  granted  the  rdlef  prayed  for. 
and  decreed  that  the  complainant  have  a  ven- 
dor's lien,  and  refused  to  allow  the  defendant 
an  abatement  for  the  five  acres  of  land  wl]l<A 
was  shown  by  the  report  of  the  registw  to 
have  been  owned  and  occupied  by  some  <»e 
else  at  the  time  of  the  execution  of  the  deed 
to  the  defendant  The  defendant  prosecutes 
this  appeal,  and  assigns  the  decree  of  the 
chancellor  as  error. 

H.  H.  Blackman,  for  appellant  Borden  & 
Oarmlchael,  for  appellee. 

COLEMAN,  J.  James  Bottoms,  appellee, 
filed  the  present  bill  to  enforce  a  vendor's 
lien  tor  unpaid  purdiase  money  due  for  land 
sold  to  respondent  Hie  bill  describes  the 
land  sold  as  bdng  the  "S.  W.  %  of  N.  B. 
%,  and  N.  W.  %  of  the  S.  B.  ^  and  the  S. 
%  of  the  N.  E.  %,  of  Sec.  29,  T.  7,  range  25, 
containing  one  hundred  and  sixty  acres,  more 
or  less,  situated  In  the  coimty  of  Dale,"  etc. 
This  description  shows  a  sale  of  on^  100 
acres.  Three  portions  are  mentioned,  bat 
the  last  40  acres,  to  wit,  the  S.  )4  o^  N. 
£1.  \i.  Includes  20  acres  described  in  the  first 
40.  to  wit,  the  S.  W.  %  of  N.  E.  ^  (^  section 
29.  No  objection  seems  to  have  been  taken 
to  tills  omission,  and  It  may  be  clerical  error 
In  the  transcript  The  defendant  by  his  an- 
swer, pleads  usury,  and  also  a  deficiency  In 
the  quantity  ot  land  sold  and  purchased  and 
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Ot&t  coBTeyed  by  the  deed  of  conveyance 
Mth  warranty  of  title.  The  answer  praya  for 
an  abatement  of  tbe  purohase  price,  both  on 
aooount  of  nsury  and  breach  of  warranty. 
The  deficiency  is  dalmed  to  consist  of  five 
acren  a  part  of  section  29,  conveyed,  and  six 
acres  in  section  28,  wliich  latter  six  acres  is 
omitted  entirely  from  the  biU  of  complaint 
The  answer  set  up  as  a  fact  that  respondent 
lias  never  been  in  possession  of  the  deven 
aorea  of  land  for  which  an  abatonent  is 
claimed,  and  that  he  has  not  been  able  to 
acquire  poasessiMi,  by  reason  of  the  occnpa- 
tlon  by  others,  (whose  names  are  given,)  of 
said  deven  acres  of  land,  who  are  in  pos- 
session, and  holdlnsr,  the  answer  avers,  under 
a  title  superior  to  that  acquired  by  the  pur- 
chase and  deed .  received  from  oomplalnant. 
There  was  no  action  by  the  court  upon  ob- 
jections to  testimony.  The  objections  in 
many  Instances  were  not  snfliclently  spedflc, 
and  might  have  been  disregarded.  Section 
1788  of  the  Code  declares  when  conveyances 
are  self-^proving,  and  whoi  a  transcript  may 
be  admitted  in  evidence.  Copies  of  conv^- 
ances  not  acknowledged  and  recorded  are  not 
admissible,  without  the  proper  predicate,  ao- 
ooontlng  for  the  absence  ot  the  original. 
After  the  evidraioe  was  closed,  the  court  re- 
ferred to  the  register  to  ascertain  and  report 
as  to  whether  there  was  usury  in  the 
transaction,  and  whether  there  had  been  a 
breach  of  the  warranty  in  the  deed  of  oon- 
v^ance  to  respondent.  These  were  ques- 
tions under  our  practice  wlilch  should  have 
been  decided  by  the  cdiancellor,  and  should 
not  have  beat  r^erred  to  the  register.  Our 
coDcdusion  from  the  evidence  is  that  the 
transaction  was  not  usurious. 

It  appears  that  there  was  a  parol  agree- 
ment for  the  sale  and  purdiase  of  the  land, 
at  the  purchase  price  of  $900  or  $960,  for 
cash,  and  that  xsnd&e  this  agreement  the  re- 
spondent entered  upon  the  possessiou.  No 
IMirt  of  the  pundiase  money  was  paid,  nils 
agreement  was  void,  under  the  statute  of 
frauds.  After  having  been  in  poeseasloii 
some  months,  the  respondent  informed  the 
complainant  that  he  could  not  pay  for  the 
land  In  cash.  It  was  then  agreed  that  re- 
q>ondent  roigb.t  purdiase  the  land  by  paying 
one  part  In  cash,  and  by  executing  his  two 
notes  for  the  unpaid  pnrctiase  money,  at  one 
and  two  years;  and  the  difference  In  the 
value  of  the  land  for  cash,  as  was  first  agreed 
ujwn  in  iHirol,  and  when  sold  on  a  credit, 
and  which  latter  agreem^it  was  concluded  in 
writing,  was  15  per  cent  The  complainant 
executed  his  warranty  deed  to  respondent 
and  the  respcHident  executed  his  two  prom- 
issory notes.  This  was  not  usury.  Respond- 
ent owed  no  debt  for  the  forbearance  of 
which  15  per  cent  additional  was  diarged, 
and  the  debt  thus  contracted  was  not  a  loan 
at  money.  There  was  a  sale  of  land,  the 
vendor  willing  to  seU  for  so  much  at  a  cash 
valoaticn  or  for  so  much  on  a  credit,  placing 
the  diflerenoe  between  tlie  cash  and  credit 


price  at  15  per  cent  niere  is  some  difficulty 
in  arriving  at  a  legal  conclusion  from  the 
facts  of  the  case  upon  which  an  abatement 
of  the  purchase  money  for  a  deficiency  in 
the  land  sold  is  claimed.  The  warranty  deed 
of  complainant  to  respondent  describes  the 
land  sold  as  follows:  "W.  %  of  N.  B.  %,  and 
N.  W.  %  of  8.  B.  %,  and  8.  B.  %  of  N.  B. 
^a  ot  section  29,  and  a  portion  of  the  N.  W. 
^  of  N.  W.  \i,  and  a  part  of  tiie  8.  W.  %  of 
N.  W.  %,  of  Sec.  28,  all  hi  township  7,  range 
25,"  etc.,  without  specifying  any  nuihber  of 
acres.  Now,  it  is  clear  that,  as  to  the  lands 
lying  in  section  28,  the  deed  is  void,  for  want 
of  definlteness  in  the  description  of  the  land. 
How  much  of  and  in  what  part  of  these 
quarter  sections  lying  in  28  was  sold,  or  in- 
tended to  be  aaiA,  cannot  be  ascertained. 
"There  is  no  landmark  to  enable  a  surveyor 
to  find  the  land."  It  is  not  within  the  bi- 
fiuence  of  the  maxim  "Id  certum  est  quod 
certum  leddL"  Black  t.  Ballroad  Ck).,  93 
Ala.  109,  9  South.  Rep.  637;  'Wilk]ns<«  v. 
Roper,  74  Ala.  140;  Railroad  Co.  v.  Boykin, 
70  Ala.  660;  Humphries  v.  Hufllman,  33 
Ohio  St  396.  The  respondent  does  not  seek 
a  cancellation  of  the  deeds,  and  return  of  the 
purchase  money.  His  purpose  la  to  hold 
onto  the  land  for  which  he  has  received  a 
valid  deed,  and  his  prayer  Is  for  an  abate- 
ment of  the  'purchase  money.  There  is  no 
possible  criterion  for  ascertaining  a  proper 
abatement  for  the  lands  lying  in  section  28. 
Both  parties,  in  law,  must  be  held  to  know 
that  the  deed  ocmveyed  no  part  of  the  land 
lying  in  section  28,  and  the  purchaser  must 
be  held  to  have  contracted  for  and  to  have 
executed  his  notes  for  the  land,  properly  de- 
scribed, lying  In  section  29.  It  would  seem 
that  the  deed  under  which  the  complainant 
held  the  land  lying  in  seotl<Mi  28  described  his 
interest  in  this  sectioa  precisely  as  described 
In  the  deed  by  him  to  respondent  The  proof 
shows  that  complainant  was  never  in  actual 
possession  of  any  of  the  land  in  section  28, 
and  this  fact  was  also  known  to  the  respcHid- 
ent  niere  can  be  no  difficulty  in  regard  to 
the  five  acres  of  land  lying  in  section  29. 
Hie  complainant  sold  and  by  deed  conveyed 
100  acres  in  this  section  to  the  respondent, 
and  warranted  the  uue  to  him.  The  proof 
shows  that  five  acres  of  this  land  was  valu^ 
able,  and  belonged  to  other  parties,  who  were 
living  on  it  at  the  time  of  respondent's  pur- 
chase, and  that  respondent  had  never  ac- 
quired possession  of  it  So  far  as  we  are  able 
to  determine  from  the  evidence  in  the  record, 
the  occupants  of  the  five  acres  hold  by  a  title 
superior  to  that  owned  by  complainant,  and 
which  he  conveyed  to  respondent  For  the 
five  acres  in  section  29  the  respondent  was 
entitled  to  an  abatement  of  tiie  purchase  price. 
The  case  will  be  reversed  and  remanded,  that 
it  may  be  referred  to  the  register  to  restate 
the  account,  so  as  to  allow  the  respondent  an 
abatement,  according  to  the  prayer  of  his 
bUl,  from  the  amount  due  ui>oa  his  note, 
for  the  fair  and  reas<mable  value  of  the  five 
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acres  of  land  lying  In  section  '29,  and  whidi, 
from  the  evidence,  seems  to  be  the  property 
of  Ambrose  Felham. 
Reversed  and  remanded. 


Ala.  164) 


WAIT  V.  STATU 


(Supreme  Court  of  Alabama.     June  15,  1803.) 
BaBGLARr   o»  "Smokbhouse"  —  Sdfficienot   of 

kvidence  —  "  cuktilaob  "  ov  dwelliko  houss 

— What  Constitdtes. 

1.  In  a  trial  for  bursary  there  was  evi- 
dence that  the  building  entered  was  cmce  used 
as  a  "doctor  shop,"  but  for  the  last  two  or 
three  years  the  owner  had  kept  her  cotton  seed, 
meat,  and  other  thines  there;  that  there  was  a 
partition  in  the  building,  with  a  door  in  it; 
that  meat  had  been  smoked  in  it,  and  the  owner 
had  no  other  smokehouse;  and  that  the  break- 
ing was  done  at  the  end  where  the  meat  was 
kept.  Sdd,  that  there  was  evidence  that  the 
building  entered  was  a  "smokehouse,"  as 
charged  in  the  indictment. 

2.  Though  it  appeared  that  such  building 
was  about  40  yards  from  the  owner's  dwelling 
house,  and  not  witUn  the  same  inclosure,  the 
Jury  might  properly  conclude  that  it  was  "with- 
in the  curtilage"  of  such  dwelling  house,  within 
the  meaning  of  Code,  {  3796,  which  makes  the 
breaking  and  entering,  with  intent  to  steal,  any 
building  within  the  curtilage  of  a  dwelling 
house,  though  not  a  part  thereof,  burglary. 

Appeal  from  circuit  court,  St  dalr  coun- 
ty;  Le  Roy  F.  Box,  Judge. 

Ben  Walt,  alias  Ben  Waits,  was  convicted 
of  burglary,  and  appeals.     Affirmed. 

AU  the  facta  are  sufficiently  stated  in  the 
opinion.  Upon  the  Introduction  of  all  the 
evidence  the  defendant  requested  the  court 
to  give  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them:  (1)  "Under  the  evidence 
in  this  case,  the  Jtu7  cannot  ccmvict  the  de- 
fendant of  breaking  into,  with  intent  to  steal, 
a  smokehouse,  a  building  within  the  curti- 
lage of  the  dwelling  house."  (2)  "The  un- 
controverted  evidence  in  this  case  shows  that 
the  building  alleged  to  have  been  broken 
Into  was  not  In  the  curtilage  of  the  dwelling 
house,  and  there  can  be  no  conviction  of 
defendant,  under  the  evidence  in  this  case." 
(3)  "If  the  Jury  find  from  the  evidence  that 
the  building  alleged  to  have  been  broken 
and  entered  by  def^idaat  was  outside  of 
the  Inclosure  or  fence  wbioh  inclosed  the 
dwelling  house  of  Mrs.  Varina  Inzer  at  the 
time  of  the  alleged  breaking,  then  the  Jury 
must  find  the  defendant  not  guilty."  (4)  "If 
the  Jury  believe  all  the  evidence,  they  must 
find  the  defendant  not  guilty."  (5)  "If  the 
Jury  find  from  the  evidence  that  com,  meat, 
cotton  seed,  and  other  plunder  was  kept  in 
the  building  alleged  to  have  been  broken 
and  entered,  and  that  such  building  at  the 
time  of  the  breaking,  was  used  for  the  depos- 
it of  com,  meat,  cotten  seed,  and  other,  plun- 
der, then  the  fact,  if  it  be  a  fact,  that  meat 
was  kept  and  smoked  in  said  house,  would 
not  moke  sudi  building  a  smokehouse." 

M.  M.  Smith,  for  appellant  Wm.  h,  Mar- 
tin, Atty.  Geo.,  for  the  State. 


McCLBLLAN,  J.  The  appellant  was  In- 
dicted, tried,  and  convicted  on  a  charge  of 
breaking  into  and  entering,  vrith  Intent  to 
BtetU,  "a  smokehouse,  a  building  within  the 
curtilage  of  the  dwelling  house  of  Mrs.  Vari- 
na Inzer,  in  which  merchandise,  meat  pro- 
visions, things  of  value,  were  kept  for  use, 
sale,  or  deposit"  etc.;  the  Indictment  h^ng 
drawn  under  section  3786  of  the  Code,  which 
declares  the  breaking  and  altering,  with  in- 
tent to  steal,  any  "dwelling  house  or  any 
building,  structure,  or  Inclosure  within  the 
curtilage  of  a  dwelling-house,  though  not 
forming  a  part  thereof,"  burglary.  The  evi- 
dence as  to  the  character  of  the  house  broken 
Into,  and  its  connection  with  the  dwelling 
house,  was  to  the  effect  that  It  was  the 
smokehouse  of  Mis.  Inzer.  .  That  she  had  no 
other  smokehouse,  and  that  her  supply  of 
meat  was  in  this  house  when  it  was  broken 
Into,  and  she  kept  it  there  for  use.  The 
building  was  about  40  yards  from  the  dwell- 
ing house,  and  not  within  the  same  inclosure 
as  the  dwelling  house.  That  It  had  at  one 
time  been  used  by  Mrs.  Inzer's  husband  "as 
a  doctor  shop,"  but  that  for  the  last  two  or 
three  years  she  had  used  it  for  the  purpose 
of  keeping  her  meat  com,  cotton  seed,  and 
otiier  plunder  stored.  There  was  a  partition 
in  the  building,  and  in  one  end  she  kept  her 
com  and  cotton  seed,  and  in  the  other  eoA 
she  kept  her  meat  and  some  plunder,  and 
the  end  of  the  building  wheire  her  meat  was 
kept  was  where  the  allegM  breaking  was 
done.  There  was  a  door  in  said  partition, 
and  meat  had  been  smoked  in  said  building. 

The  only  question  presented  for  our  con- 
sideration arises  on  the  refusal  of  the  trial 
court  to  give  five  several  charges  requested 
by  the  d^endant  each  one  of  which  asserts, 
or  proceeds  on  the  theory,  that  there  was 
no  evidence  in  the  case  tending  to  show  that 
the  buUding  broken  and  entered  was  a 
smokehouse  within  the  curtilage  of  Mrs.  In- 
zer's dwelling  house.  A  "smokehouse"  is  de- 
fined to  be  "a  building  In  which  meats  or 
fish  are  cured  by  smoldng;  also,  one  In  whicdi 
smoked  meats  are  stored."  Cent  Diet  5719. 
And  this  definition  is  aptly  illustrated  by  a 
quotation  from  Irving:  "I  recollected  the 
sm(&ehouse,  an  outbuilding  appended  to  all 
Virginian  establishments  for  the  smoking  of 
hams  and  other  kinds  of  meats."  The  term. 
In  common  parlance,  we  feel  safe  in  saying, 
embraces  any  outbuilding  appended  to  a 
dwelling,  in  whldi  the  family  supply  of  meat 
is  habitually  kept  and  stored  for  use,  and 
where  meat  may  be  smoked  when  necessa- 
ry. Certainly,  the  evidence  here  tends,  at 
least  to  show  that  the  house  broken  Into 
was  of  this  (sharactw.  It  is  equally  clear, 
we  think,  that  the  Jury  had  a  right  to  con- 
clude, from  the  uses  of  tliis  smokehouse, 
as  aa  appendage  <^  the  dwelling,  and  its 
propinqnlty  thereto,  that  It  was  vrithln  the 
curtilage  thereof,  notwithstanding  it  was  not 
within  the  same  inclosure.  Cook  v.  State, 
83  Ala.  62,  3  South.  Rep.  849.     These  ooit- 
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stdemtions  will  suffice  to  Justify  the  actloa 
of  the  trial  court  In  refusing  each  of  the 
charges  requested  by  the  defendant  We 
may  add  that,  on  the  evidence  adduced, 
we  should  be  much  inclined  to  hold,  as  mat- 
ter of  law,— the  facts  being  undisputed,— that 
the  bouse  broken  Into  was  within  the  curti- 
lage of  lira  Inzer's  dwelling,  if  the  question 
was  presented  in  that  form.    Affirmed. 


<S8  Ala.  E80) 

BUCK  V.  GABLISLB. 

{Supreme  Cknirt  of  Alabama.    June  IS,  1893.) 

AssuMPsrr — Bt  Whom  Uaihtaimablb — (Tontbaot 
IS  Namb  of  Thibs  Fbhbos  —  Failubb  or  Com- 

SIDERATION. 

1.  Where  a  person  pays  a  sum  of  money, 
and  takes  an  option,  in  the  name  of  a  thirl 
person,  to  enter  into  a  certain  contract,  the 
person  paying  cannot,  on  the  inabllitji  of  the 
person  recelTing  the  money  to  make  the  con- 
tract, maintain  an  action  of  assumpsit  on  the 
theory  of  a  failure  of  consideration  and  a  re-, 
scission,  since  the  third  person  alone,  in  whose 
name  the  option  is  taken,  has  die  right  to  re- 
scind. 

2.  The  persim  payinc  the  money  cannot,  as 
the  beneficial  owner  of  the  option,  maintain  the 
action  under  Code,  f  2594,  since  the  action  is 
not  on  a  contract  for  the  payment  of  money, 
and,  moreover,  proceeds  on  the  theory  that  the 
option  lias  been  destroyed  by  rescission. 

Appeal  from  drcoit  court,  Marshall  coun- 
ty; John  B.  Tally,  Judge. 

Assumpsit  by  Samuel  Buck  against  Hugh 
Carlisle.  Judgment  for  .defendant,  and 
plaintiff  appeals.    Affirmed. 

Brown  &  Street,  for  appellant  Amos  B. 
Goodhue  and  Watts  &  Son,  for  appellee. 

McGLiELIiAN,  J.  Samuel  Buck,  the  plain- 
tiff below  and  appellant  here,  and  Milton 
Humes,  paid  Hugh  Carlisle  $500  for  an  op- 
tion to  accept  and  enter  Into  a  certain  con- 
tract witJi  the  Tennessee  &  Coosa  Rivers 
Bailroad  Company  at  any  time  during  a 
period  of  16  days,  the  period  to  begin  at  a 
specified  date  In  the  future.  This  arrange- 
ment was  made  on  the  part  of  Buck  and 
Humes  in  the  name  of  James  F.  O'Sliaugh- 
nessy,  and  the  agreement,  in  writing,  of 
Carlisle  was  to  hold  open  and  extend  to 
O'Shaughnessy  for  the  period  mentioned 
the  privilege  of  accepting  and  entering  into 
the  contract  all  the  terms  of  which  are  set 
forth  In  the  writing,  with  the  company;  but 
the  evidence  adduced  on  the  trial  below  goes 
to  show  that  O'Shaughnessy  in  reality  had  no 
interest  In  the  agreement  for  the  option, 
and  was  to  have  none  in  the  contemplated 
final  contract,  bat  that  Buck  and  Humes, 
with  his  consent,  used  his  name  in  the  trans- 
action. Two-thirds  of  the  $600  was  paid  by 
Bnck,  and  the  remaining  one-third  by 
Humes.  Hie  agreement  for  the  option  was 
entered  into  by  Buck  and  Humes,  and  tbe 
consideration  therefor  was  paid  by  them 
upon  the  assumption  and  representation  by 
Carlisle  that  he  owned  a  controlling  interest 
In  the  8to(^  of  the  railroad  company,  and 


also  was  fully  Invested  with  power  and  au- 
thority to  bind  the  company  in  the  terms 
which  the  contemplated  contract  was  to  em- 
body. It  transpired  that  aU  this  was  oth- 
erwise than  as  so  assumed  and  represent- 
ed; that  In  point  of  fact  Carlisle  did  not 
own  a  majority  of  the  stock,  and  was 
wholly  without  authority  to  bind  the  corpo- 
ration in  the  manner  proi>osed;  and  hence 
that  the  obligation  nominally  made  by  him 
to  O'Shaughnessy  was  wholly  Incapable  of 
performance.  Upon  the  theory  that  the 
consideration  for  which  the  $500  were  paid 
had  failed,  or  was  utterly  wanting,  and  that 
he  Is  beneficial  owner  of  the  claim  of  Humes 
for  the  one-third  of  that  sum  paid  by  the 
latter,  Buck  alone  brings  this  action  in  as- 
sumpsit for  Ihe  recovery  of  the  whole.  On 
the  trial  many  rulings  were  made  adversely 
to  the  plaintiff  on  the  comiietency  of  testi- 
mony and  the  sufficiency  of  two  special 
cotmts  added  by  amendment  to  the  com- 
plaint which  originally  contained  only  the 
common  count  for  money  value  received, 
and  on  plalntlfTs  right  to  file  a  fourth 
count, '  setting  up  fraud,  misrepresentations, 
etc.,  on  the  part  of  Carlisle  as  the  basis  for 
recovery  of  the  money  paid  on  the  contract 
which  by  these  imdue  means  he  was  Induced 
to  enter  into.  On  the  view  we  take  of  the 
case,  it  will  not  be  necessary  to  consider 
these  rulings  In  detail.  So  far  as  they  were 
prejudicial  to  the  plaintiff,  or  rather  such  of 
them  as  were  prejudicial,  they,  as  also  the 
court's  action  in  giving  the  affirmative 
charge  for  the  defendant,  were  based  on 
the  Idea  that  the  contract  had  been  made 
by  plaintiff  In  the  name  and  as  the  agmt 
of  O'Shaughnessy;  that  there  was  no  evi- 
dence of  a  transfer  of  It  by  the  latter  to 
the  plaintiff,  and  none  that  O'Shaughnessy 
had  ever  elected  to  rescind  It;  and  that 
unto,  there  was  an  election  to  rescind  by 
O'Shaughnessy,  neither  he  nor  the  plaintiff 
could  maintain  assumpsit  for  the  money 
paid  In  consideration  of  Carlisle's  undertak- 
ing. The  record  fully  supports  this  position 
in  the  matters  of  fact  involved  in  it  The 
contract  was  made,  as  we  have  seen,  by 
Buck  and  Humes,  or  by  Buck,  Humes  pay- 
ing a  part  of  the  money,  in  the  name  of 
O'Shaughnessy.  Certainly,  as  between  them 
and  O'Shaughnessy,  on  the  one  hand,  and 
Carlisle,  on  the  other,  they  were  the  mere 
agents  of  O'Shaughnessy.  It  does  not  ap- 
pear that  Carlisle  knew  au^t  to  the  con- 
trary. It  is  not  pretended  that  O'ShangJi- 
nessy  has  ever  transferred  the  c<ntract  to 
Bvck,  or  that  he  has  rescinded  it  If  the 
conclusion  drawn  by  the  trial  court  from 
these  facts  is  a  sound  one.  Buck  cannot  re- 
cover in  this  action  at  all  on  the  case  he 
fully  developed  in  the  evidence,  and  whether 
the  court  erred  or  not  In  other  rulings  would 
be  immaterial,  since  the  defendant  was,  on 
these  assumptions,  entitled  to  the  affirma- 
tive charge  given  by  the  court  on  the  merits 
of  the  casa    We  think  the  oondusion  was 
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sound.  So  long  as  the  contract  stood  in 
the  name  of  O'Shaughnessy.-'that  is,  nntll 
be  transferred  and  assigned  it,  whldi  lie 
had  not  done  when  this  suit  was  broui^t, 
nor  when  the  trial  was  had,— he  undoubt- 
edly had  the  right  to  maintain  an  action 
in  his  own  name  against  Carlisle  for  the 
breadi  of  it  shown  in  the  evidence  offered 
by  the  plaintiff,  and  to  recover  In  such  ac- 
tion damages  therefor.  In  such  action  one 
item  of  damage  would  be  the  $500  paid  for 
the  option.  Carlisle  would  be  precluded  by 
the  writing  to  say  that  this  sum  was  re- 
ceived from  and  belonged  to  Buck.  What- 
ever transpired  meantime  between  him  and 
Buck  In  regard  to  It,  this  litigation,  and  all 
possible  results  of  it  Included,  would  be  res 
Inter  alios  acta  so  far  as  O'Shaughnessy 
might  be  concerned.  Full  payment  of  the 
sum  by  Carlisle  to  Buck,  upon  the  coercion 
of  Judgment  and  execution  or  otherwise, 
would  afford  him  no  defense  to  O'Shangh- 
nessy's  action.  If  the  present  suit  is  main- 
tainable. In  other  words,  Carlisle  may  be 
compelled  to  repay  this  sum  twice  over,— 
once  to  Buck,  because  the  latter  paid  it  to 
him  in  the  name  of  O'Shaughnessy;  and 
again  to  O'Shaughnessy,  because  Buck  os- 
t^islUy,  and  Deally  so  fax  as  Carlisle  was 
concerned,  as  the  agent  of  O'Shaughnessy, 
entered  into  a  written  contract  In  the  lat- 
ter's  name  with  Carlisle.  This  demon- 
strates what  absurd  and  unconscionable  re- 
sults the  maintenance  of  the  present  suit 
would  admit  of.  It  is  to  avoid  Just  such 
results  that  the  law  Interdicts  suits  to  re- 
cover bock  money  paid  on  a  contract  where 
the  consideration  has  failed  imtll  that  party 
to  the  contract  in  whom  the  election  rests 
has  determined  whether  he  will  rescind  the 
contract,  and  bring  assumpsit  for  the 
money  paid,  or  will  hold  the  other  party 
to  the  contract,  and  bring  an  appropriate 
action,  (which  assumpsit  \b  not,)  sounding  in 
damages  for  the  breach  of  it  BmJc  could 
not  rescind  this  contract  O'Shaughnessy, 
who  could,  has  not  rescinded  It  On  this 
state  of  case,  Bu<^  cannot  recover,  and  the 
court  did  not  err  in  giving  the  general 
affirmative  charge  for  the  defendant;  and 
this  ruling  would  have  been  equally  free 
from  error  had  all  the  evidence  offered  by 
the  plaintiff,  and  at  first  admitted,  been  al- 
lowed to  remain  with  the  Jury. 

Something  is  said  in  briefti  of  counsel 
about  the  beneficial  ownership  of  this  con- 
tract being  in  tbe  plaintiff,  and  to  the  effect 
that  for  thai  reason  he  is  entitled  to  main- 
tain this  suit  under  section  2594  of  the 
Code.  There  are  several  reasons  for  deny- 
ing all  advantage  to  plaintiff  based  on  this 
consideration.  One  is  that  the  contract  is 
not  one  for  Hie  payment  of  money,  and 
henc»  is  not  wlttiln  that  section.  Another 
is  that  the  present  action  is  not  based  on 
the  contract  at  all,  but  proceeds  on  the  as- 
sumption that  the  contract  has  been  de< 
■troyed  by  rescission.    And  jret  anotbw  Is 


that  a  contract  cannot  be  rescinded  effica- 
ciously except  by  the  parties  to  It— those 
bound  by  its  terms,  whether  original  parties 
or  transferees,— not  persons  having  no  oon- 
nectiou  which  the  law  recognizes  with  the 
writing,  but  m»'dy  some  beneficial  Interest 
In  Its  terms. 
Tbe  Judgment  must  be  affirmed. 


(O  Ulu.  HI) 
BED  V.  POWERS  et  aL 

(Supreme  Court  of  Missisaippi.     Oct  Term, 
18&1.) 

Wilis— DsviBia — Rbqcbbt  to  Pat  Ahothbk— 

Gabnishmbiit. 

1.  Where  property  is  devised  with  a  re- 
quest that  the  devisee  give  a  person  $200  a 
year  as  long  as  he  lives,  the  devlBee,  by  accept- 
ing the  provisions  of  the  will,  and  entering  on 
the  enjsyment  of  the  property,  becomes  the 
debtor  of  such  person  for  the  money  to  be  paid 
him  annually. 

2.  Such  an  indebtedness  is  gamishahle. 

S.  As  to  the  amount  not  due,  execatlon 
will  be  stayed  till  its  maturity. 

Appeal  from  circuit  court,  Holmes  county; 
C.  -H.  Campbell,  Judge. 

Garnishment  proceedings  by  Powers,  Rol- 
lins &  Co.  against  J.  G.  Red,  as  garnishee  of 
J.  A.  Sample.  Judgment  for  plaintiffs,  and 
the  garnishee  appeals.    Afilrmed. 

In  1890,  Powers,  Rollins  &  Co.  obtained  in 
the  circuit  court  of  Holmes  county  a  judg- 
ment against  J.  A.  Sample  and  others  for 
about  $1,200.  In  1889  one  6.  I.  Sample,  a 
son  of  J.  A.  Sample,  died,  and  left  a  will  de- 
vising to  Dr.  J.  Q.  Bed  his  property,  "with 
one  request:  that  he.  Dr.  Jeff.  Red,  give  to 
my  father,  J.  A.  Sample,  two  hundred  dol- 
lars a  year  as  long  as  he  lives."  Powers, 
Rollins  &  Co.  had  a  garnishment  writ  Issued 
ivon  their  Judgment  and  served  on  Red,  to 
reach  this  fund  of  J.  A.  Sample,  in  his  handa 
Red  answered,  denying  that  he  owed  Sample 
anything,  and  a  travetve  was  filed  by  plain- 
tiffs, setting  up  the  annuity  that  Red  was 
to  pay  under  the  will.  The  case  was  sub- 
mitted to  the  Jury,  who  found  that  Red  was 
Indebted  to  J.  A.  Sample  in  the  sum  of 
$200,  and  there  would  be  due  him  a  like  mm 
of  $200  for  the  year  1891,  and  a  like  sum  for 
every  year  that  J.  A.  Sample  should  live, 
and  Judgment  was  entered  accordingly  on 
this  verdict  As  to  amounts  not  due,  execu- 
tion was  ordered  stayed.  A  motion  for  a 
new  trial  by  the  gamlsbee  was  overruled, 
and  he  Appealed. 

Noei  &  Ta<^ett,  for  appellant  Hooker  A 
Wllscm,  for  appdiees. 

CAMPBELL,  O.  J.  By  accepting  the  pro- 
vlBionB  of  the  will,  and  entering  upon  the 
enjoyment  of  the  estate  given  to  him  by 
it,  the  appellant  became  the  debtor  of  Mr. 
Sample  for  the  $200  to  be  paid  to  lilm  an- 
nually, and  migtat  be  sued  at  law  for  the 
money.  This  is  affirmed  by  many  cases 
cited  in  note  k,  3  Williams,  Bxta,  p.  1831. 
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This  being  trae,  fte  debt  was  gamlshable; 
and,  the  Issue  joined  upon  the  traverse  of 
the  answer  of  the  garnishee  having  been 
fonnd  against  him,  judgment  was  properly 
rendered  against  him,  "as  If  the  facts  found 
had  been  confessed  by  the  garnishee  in  his 
answer."  Code,  {  2451.  If  he  had  answered, 
admitting  an  Indebtedness  not  then  due,  ex- 
ecution would  have  been  stayed  until  its 
matoilty,  (Oode,  {  2445,)  and  judgment  ren- 
dered according^.    Affirmed. 


a»  Ulwe.  238) 

SHANNON  T.  RESTEB. 

(Supreme  Court  of  Missisaippl.     Oct  Term, 

1881.) 

HiaJoiKSXB  OF  Causes  —  Ambitsxekt  ov  Plkis- 

INO — VOLUNTAKT  NOKBUIT. 

In  an  action  based  (1)  on  an  account  for 
articles  sold  by  a  firm  of  which  plaintiff  was  a 
member,  and  claimed  by  nlointiff  pursuant  to 
an  award  of  arbitration;  j^)  on  an  account  as- 
signed to  phiintifl;  and  (3)  on  the  account  of 
plaintiff  against  defendant,— plaintiff  should 
have  been  allowed  to  amend  so  as  to  make  the 
claim  for  the  first  item  appear  in  the  name  of 
the  firm,  for  the  use  of  plaintiff,  and  to  take  a 
▼olontaty  nonsnit  as  to  the  last  two  items. 

Appeal  from  drcnlt  court,  Sharkey  coun- 
ty;  J.  D.  GlUand.  Judge. 

Action  by  H.  B.  Shannon  against  J.  J. 
Bester.  Judgment  for  defendant.  Plaintiff 
appeals.     Reversed. 

This  suit  was  begun  before  a  justice  of 
the  peace  upon  on  open  account,  ocmslsting 
of  (1)  an  account  for  cotton  seed  sold  by 
Femberton  &  Shannon,  and  claimed  by 
Shannon  pursuant  to  an  award  of  arbitra- 
tion; (2)  an  account  of  Shannon  &  Watts, 
assigned  to  Shannon;  (3)  an  account  of 
plaintiff  against  Bester.  Shannon  recovered 
a  verdict  for  (22.07,  and  the  case  was  ap- 
pealed to  the  circuit  court  On  the  trial, 
leave  was  granted  the  plaintiff  to  amend 
so  aa  to  make  the  claim  as  to  the  first  item 
tLppeat  In  the  name  of  Femberton  &  Shan- 
non, for  the  use  of  plaintiff.  Afterwards, 
on  defendant's  motion,  this  order  was  set 
aside,  and  the  item  for  cotton  seed  was 
stricken  from  the  account  On  the  trial  of 
this  tDotion  there  was  evidence  tending  to 
show  that  Femberton  &  Shannon  had  been 
partnera  in  a  planting  business,  and  that 
there  was  an  art>itratlon  to  settle  the  part- 
nership business,  and  that  this  account 
against  Bester  was  awarded  to  Shannon, 
and  tiiat  the  partnership  business  had  been 
woimd  up.  Plaintiff  Introduced  evidence  to 
show  that  Bester  owed  this  account  for  cot> 
ton  seed,  but  introduced  no  evidence  as  to 
the  other  Items.  The  plaintiff  then  offered 
to  take  a  nonsuit  as  to  the  last  two  items, 
and  confine  his  action  to  the  Femberton  & 
Shannoii  account,  for  his  use.  The  court  re- 
fused to  allow  the  nonsuit  to  be  entered. 
Plaintiff  declined  the  offer  of  the  court  to 
reopen  his  case,  and  Introduce  evidence  as 
to  the  smaller  Items.    The  court  titen  gave 


a  peremptory  Instmction  to  find  for  the  de- 
fendant, and  verdict  and  judgment  were  en- 
tered accordingly,  from  'n^eh  plaintiff  ap- 
pealed. 

Miller,  Smith  &  Hirsh  and  W.  D.  Brown, 
for  appellant  McLaurln  &  McLaurln,  for 
appellee. 

OAMPBELL,  C.  J.  This  case  may  not  be 
presented  to  us  as  it  appeared  to  the  circuit 
court,  but  the  result  cannot  be  approved. 
By  it  the  plaintiff  was  made  to  lose  a  sum 
wbldi  the  defendant  admitted  that  he  owed, 
and  tendered  and  brought  into  court  for  the 
plaintiff.  The  plaintiff  should  have  been  al- 
lowed to  dismiss  his  action,  as  to  the  ac- 
counts as  to  which  he  offered  to  dismiss, 
and  to  amend,  and  proceed  for  the  other  ac- 
count It  is  not  for  the  defendant  or  the 
court  for  him,  to  elect  on  which  of  bis  claims 
the  plaintiff  will  demand  Judgment  The 
court  was  right  Ip  permitting  the  plaintiff 
to  amend,  as  he  did,  and  wrong  In  after- 
wards changing  the  order,  and  compelling 
him  to  abandon  the  claim  on  which  he  de- 
sired and  proposed  to  demand  judgment 
Beversed,  and .  leave  given  the  plaintiff  to 
amend  by  striking  out  aU  except  the  accoomt 
for  cotton  seed,  and  to  proceed  with  the  suit 
thus  amended,  and  cause  remanded  for 
further  proceedings  in  the  circuit  court  In 
accordance  with  this  opinion. 


(45  La.  Ann.  997) 
TALE  et  al.  v.  BOND  et  al.,  (OIIiKBRSON- 
SLOSS  COMMISSION  CO.,  Intervener.  No. 
1,279.) 

(Snpreme  Court  of  Louisiana.    June  16,  1S93.) 
BxaooTiON— C1.A.IU8  OF  Third  Pebsons— Bubdeit 

or  PkOOF— SUFFICIENOT  OF  EVIDENCE. 

1.  In  case  a  Judgment  creditor  causes  prop- 
erty standing  in  the  name  of  another  to  be 
seized  and  advertised  for  sale  as  that  of  his 
judgment  debtor,  he  undertakes  the  burden  of 
pro  ring  the  title  of  such  third  person  to  be  a 
simulation;  but  if  such  third  person's  title  em- 
anates from  the  judgment  debtor,  who  is  ant- 
fered  to  retain  actual  posseasion,  under  a  pre- 
carious title,  there  is  reason  to  presume  the 
sale  is  simulated,  and  the  burden  of  proof  is 
on  such  purchaser  to  show  that  the  transaction 
was  in  good  faith,  and  establish  the  reality  of 
the  sale. 

2.  In  this  latter  event,  the  burden  of'  proof 
is  sufficiently  discharged  by  the  production  of 
a  judicial  title,  suppwted  by  confirmatory  and 
corroborating  dncnmstMioes  of  contemporane- 
ous date. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  More^ 
house;   B.  W.  Blcbardson,  Judge. 

Action  by  Yale  &  Bowling  against  Bond  A 
WllUama.  The  Oilkerson-SIoas  Commission 
Company  Intervened  to  the  selsnre  of  certain 
property.  Prom  a  Judgment  for  intenren- 
eiB,  plaintiffs  appeal    Affirmed. 

Ellis  &  Hall  and  Newton  &  Caaon,  for  ap. 
pellanta  S.  T.  Baird  and  Boatner  &  Tamkin, 
for  appellees. 
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WATKINS,  J.  This  Is  a  third  oppoBltton, 
coupled  with  an  injunction,  restraining  sale 
of  certain  property  that  was  seized  by  the 
plaintiffs  in  execution  as  that  of  defendants, 
as  thjeir  Judgment  debtors;  tlurd  opponents 
setting  up  title  thereto,  and  claiming  owner- 
ship. On  the  trial  there  was  Judgment  In 
favor  of  third  opponents,  decreeing  them  to 
be  the  owners  of  the  property  seized,  and 
disregarding  the  other  demands,  and  the 
seizing  creditors  have  appealed. 

The  averments  of  opponents'  petition  are, 
in  substance,  that  the  creditors  of  Bond  & 
Williams,  under  a  Judgment  for  about  $2,500, 
caused  a  certain  stock  of  goods  an^  o^ei^ 
dumdlse  to  be  seized  as  their  property;  that 
same  was  situated  in  the  town  of  Bonita,  in 
a  storehouse,  wherein  the  defendants  had 
carried  on  a  general  mercantile  business 
during  the  year  1891,  and  Is  well  worth  the 
sum  of  MfOOO;  that  said  stock  of  goods  Is 
their  property,  and  was  in  their  possession 
as  such  at  date  of  seizure,  to  the  knowledge 
of  the  seizing  creditors,  they  having  acquired 
mine  at  a  Judicial  sale  made  on  the  2d 
of  January,  1892,  rmder  an  order  of  court 
made  In  sundiy  attachmrait  suits  against  tiie 
defendants  Bond  &  Williams;  that  they  sub- 
sequently engaged  Bond  &  Williams  as  their 
agents  to  take  charge  of  said  stock  of  goods 
and  merchandise,  and  gave  fhem  a  special 
procuration  to  that  effect;  that,  under  said 
mandate,  they  went  into  possession  for  the 
plaintiffs  after  the  sale,  and  continued  In 
the  charge  and  management  thereof  up  to 
the  time  of  seizure  of  Yale  &  Bowling,  from 
time  to  time  replenishing  the  stock,  as  oc- 
casion required.  Further  appropriate  allega- 
tion Is  made,  as  Justifying  the  issuance  of  an 
injunction,  and  as  entitling  them  to  damages. 
The  answer  of  the  seizing  creditors  Is  that 
the  pretended  agency  of  the  defendants  Bond 
&  Williams  is  a  fraudulent  simulation,  In- 
tended to  secure  their  property  from  the 
pursuit  of  their  creditors,  they  being  notori- 
ously insolvent  at  the  date  of  said  alleged 
procuration,  and  the  real  and  actual  owners 
of  the  property  fsdzed.  In  the  alternative 
they  allege  "that,  if  at  the  commencement 
of  the  business  It  was  the  Intention  to  con- 
duct it  as  that  of  third  opponents,  such  In- 
tention was  abandoned,  and  was  treated  by 
third  opponents  themselves  as  the  property 
and  budness  of  defendants."  Third  opi>o- 
neata  urge  a  plea  of  res  adjndicata  against 
the  charge  of  simulation  In  the  answer, 
founded  upon  the  Issue  raised  by  Yale  & 
Bowling,  In  liquidation,  in  the  suit  of  Gom- 
miSBlon  Co.  v.  Bond,  44  La.  Ann.  841,  11 
South.  Rep.  220,  and  the  Judgment  therein 
rendered,  wherein  the  validity  of  same  Is- 
sues are  alleged  to  have  beoa  Judicially  de- 
termined. 

It  will  thus  appear  ttaat  tba  sole  question 
for  our  detenninatlon  is  simulation  vel  non, 
the  burden  of  proof  resting  on  the  seizing 
creditors.  There  Is  no  force  In  the  plea  of 
res  adjudlcata.    The  salt  and  Judgment  on 


which  the  plea  is  predicated  was  an  ordinary 
attachment  suit,  in  which  Yale  &  Bowling, 
In  liquidation,  intervened,  and  resisted  the 
attachment  of  the  property  of  Bond  &  Wil- 
liams, as  the  common  debtors  of  both  parties, 
on  several  grounds,  and,  among  the  number, 
that  plaintlfTs'  demand  was  fictitious,  and 
that  the  attachment  was  obtained  by  con- 
sent of  the  defendants,  and  that  plaintiffs' 
purchase  of  the  dalm  of  the  Monroe  banks 
against  the  def^idants  was  null  and  void. 
It  is  quite  true  that  In  passing  upon  the  is- 
sues thus  raised  In  that  case  we  employed 
the  following  language,  to  wit:  "From  a 
careful  examination  of  the  record,  we  are  of 
opinion  that  Interveners  have  failed  to  prove 
that  plaintiffs  and  defendants  were  guilty  of 
fraud  and  collusion  In  issuing  attadiments 
against  the  defendants.  The  plalntlffB  pur- 
chased the  property  under  seizure,  and  agreed 
to  cultivate  the  plantations  and  conduct  llie 
commercial  business  In  their  own  name,  at 
$75  per  month  each.  When  plaintiffs,  from 
the  profits  of  the  business,  realized  the  debt, 
they  agn:«ed  to  restore  the  property  and  busl- 
nesB  to  defendants.  The  necessities  of  the 
creditor  and  debtor  would  naturally  point  to 
this  arrangement"  As  Is  Justly  observed  by 
the  counsel  of  Yale  &  Bowling,  the  foregoing 
are  merely  the  reasons  that  were  assigned 
by  the  court  for  its  Judgment  rejecting  their 
demands  as  third  opponents,  and  for  sustaining 
the  plaintiffs'  attachment  The  title  of  the 
plaintiffs,  as  purchasers  of  the  defendants' 
property  pendente  lite,  was  not  at  Issue  there- 
in, though  it  was  undoubtedly  a  factor  in  the 
conclusion  reached  by  the  court;  and,  conse- 
quently, same  was  not  directly  passed  upon, 
and  the  Judgment  thus  rendered  constitutes 
no  bar  to  this  action,  notwithstanding  It  was 
this  purchase  and  agency  that  constituted 
one  of  the  grounds  of  attack  made  upon 
those  proceediags. 

In  so  far  as  the  case  of  the  plaintiffs  In 
injunction  Is  concerned,  it  Is  Just  about  as  It 
Is  stated  in  their  petition,  and  as  announced 
in  the  extract  we  have  quoted  from  44  La. 
Ann.  and  11  South.  Rep.,  so  far  as  the  face 
of  the  papers  Is  concerned;  for  It  appears 
that,  upon  application  of  some  of  the  attach- 
ing creditors,  the  stock  of  goods  in  dispute, 
as  well  as  other  properties  attached,  was  ad- 
vertised and  sold  under  an  order  of  court 
pendente  lite,  to  prevent  a  loss  bdng  sus- 
tained by  deterioration  and  waste,  and  at  the 
sale  thus  made  plaintiffs  in  attachment  be- 
came the  adjudlcatees,  and  the  proceeds  of 
sale  were  distributed  ratably,  and  according 
to  the  respective  privileges  of  the  attaching 
creditors.  The  purchasers,  being  creditors 
for  a  large  amount,  and  entertaining  doubt 
of  collecting  their  claim,  employed  Qielr 
debtors,  Bond  &  WUliams,  as  their  agents, 
as  alleged  in  petition,  and  turned  the  stock 
of  goods  over  to  them,  as  stated  in  the  opin- 
ion referred  to,  hoping  that  by  this  arrange- 
ment th^  might  realize  the  full  amount  of 
their  debt    Under  this  arrangement  the  de- 
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fendaats  conducted  the  bnsInesB  wltlioat  In- 
terruption or  change  until  the  date  of  Yale 
&  Bowling's  seizure,  and  against  which  plaln- 
tlffB'  injunction  is  directed.  The  proof  fur- 
nished by  plaintiffs  In  injunction  is  to  the 
effect  that,  subsequent  to  the  foregoing  ar- 
rangement having  been  made,  the  mercantile 
establishment  was  constantly  supplied  from 
their  house  in  the  dty  of  St  Louis,  and  that 
the  stock  of  goods  that  was  Seized  by  Yale 
&  Bowling  consisted  of  the  old  stoclc  that 
was  adjudicated  to  them,  and  such  additions 
as  had  thus  l>een  made  dnce  the  time  of  ad- 
judication. These  facts  are  attested  by  sun- 
dry Inyoicee  and  bUls  of  lading,  and  the  tes- 
timony of  the  members  of  tne  plaintiffs'  cor- 
poration, as  well  as  that  of  the  defendants' 
firm,  notwithstanding  tbe  defendant  Wil- 
liams stated  that  he  considered  that  the 
goods  belonged  to  the  defendants,  because 
tbe  plaintiffs  had  cbarged  the  price  to  their 
aooDimt.  But  the  statement  of  Williams  is 
completely  overborne  by  the  testimony,  oral 
as  w^  as  written,  including  rendered  ac- 
counts, whldi  are  to  the  effect  that  the  pur- 
chase price  of  the  old  stock,  as  w^  as  the 
price  of  the  new  goods,  was  charged  to  the 
accoimt  of  Bond  &  Williams,  agents.  Bond 
also  gave  it  as  his  opinion  that  the  goods  be- 
longed to  the  defendants,  because  the  profits 
at  tbe  business  were  applied  to  the  credit  of 
fbelr  indebtedness  to  Ollkerson-Sloss  Com- 
mission Company;  but  he  was  frank  enough 
to  admit  that.  In  his  opinion,  the  ownership 
of  the  goods  was  a  mooted  question,  though 
It  seems  quite  apparent  that  his  opinion  was 
a  non  sequitur,  as  the  fact  of  the  profits  of 
thci  mercantile  enterprise  being  passed  to  the 
credit  of  defendants  Oilkerson-Sloss  Com- 
mission Company,  In  effect,  should  clearly 
indicate  that  they  were  owners.  Instead  of 
the  defendants.  He  also  admits  that  in  1892 
Bond  &  Williams,  as  agents  of  Gilkerson- 
Sloss  Commission  Company,  had  possession 
of  tbe  storehouse  and  stock  of  goods  at  Bo- 
nlta,  the  property  in  dispute,  and  were  thus 
in  possession  at  date  of  the  seizure  enjoined; 
that  the  stock  of  goods  went  in  the  name  of 
Bond  &  Williams,  agents,  but  that  Bond  & 
WiUlams  got  the  benefit  of  the  profits  of  the 
business;  that  both  of  the  defendants  Bond 
and  Williams  were  paid  salaries.  He  further 
states  ttiat  defendants  did  "the  mercantile 
and  planting  business  in  1892,  under  the 
contract,  as  agents  for  Gilkerson-Sloss  Com- 
mission Company;  that  that  bushiess  extend- 
ed over  in  1^3,  until  the  s^zore  in  tbls  case. 
GUkeraon-Sloss  Commission  Company  fur- 
nished nearly  all  the  goods,  merchandise,  etc., 
for  tbe  Bonlta  store  in  1892,  and  up  to  the 
seizure  in  1893."  He  gave  it  as  his  opinion 
that,  upon  a  taSi  settlement  between  the  de- 
fendants and  Oilkerson-Sloss  Commission 
Company  in  1S93,  there  would  be  a  small 
balance  due  the  latter.  He  states  that  third 
opponents  advanced  the  defendants  money 
witb  which  to  bny  cotton,  and  tiiat  a  dls- 
agreemait  arose  between  them  la  retferenoe 


to  four  $1,000  drafts  that  figure  on  their  ac- 
count, but  that  Bubsequ^itly  credit  was  given 
them  for  $4,000,  to  cover  their  aggregate 
amount  He  says  that  defendants'  object  in 
conducting  the  mercantile  business  at  Bonlta, 
under  the  firm  name  of  Bond  &  WlUlams, 
agents,  was  to  make  money  enough  to  pay 
off  Gllkerson-Sloss  ComL..is8lon  Company,  and 
save  what  they  could  after  paying  them  up. 
Williams,  aa  a  witness,  puts  the  case  In  this 
way,  viz.:  "What  property  we  would  have 
waa  responsible  for  the  losses  of  the  firm,  U 
there  was  any;  and  whatever  profits  th&re 
was  in  tbe  bustness  was  to  go  to  tbe  homolo- 
gation of  what  we  owed  GllkeiBon-SIoas  Com- 
mission Company." 

Notwithstanding  tbe  foregoing  statements 
of  the  two  defendants,  they  also  state,  in- 
ferentlally,  at  least,  that  this  agency  was  a 
cloak  to  secure  and  protect  them  from  other 
creditors,  and  that  the  four  $1,000  drafts 
were  intended  to  swell  the  amount  of  their 
indebtedness,  apparently  so  as  to  serve  as 
an  additional  security  for  tbem.  But  these 
statements  are  completely  overcome  by 
other  testimony  and  by  their  own  conflicting 
evidence.  The  cont«itl6n  of  counsel  for  the 
seizing  creditors  is  to  the  effect  that  Bond 
&  Williams  were  the  equitable  owners  of  tbe 
goods,  and  that  the  third  opponents  held  the 
legal  title  as  a  quasi  pledge,  or,  in  other 
words,  that  third  opponents  were  to  conduct 
thp  business,  through  the  agency  of  the  de- 
fendants, until  the  latter's  debts  were  paid, 
and  then  transfer  It  to  th^n.  Pursuing 
that  theory,  their  argummt  is  that  if  at 
any  time  the  defendants  paid  their  Indebt- 
edness, they  would,  of  right  be  restored  to  tbe 
full  ownership  of  the  property,  regardless  of 
the  will  of  th^  creditors,  and  it  would  inure 
to  tbe  benefit  of  all  of  their  creditors  gener- 
ally. Hence,  they  insist  that  Insomuch 
as,  under  tbe  Code,  tbe  perfect  ownership  of 
a  thing  is  vested  in  blm  who  has  imme- 
diate dominion  of  it,  and  not  in  him  who 
has  a  mere  beneficial  right  in  it,  (Rev.  CivQ 
Code,  arts.  489,  490,)  Gllkerson-SIoss  Com- 
mission Company  were  never  owners  of  tbe 
merchandise  in  dispute,  because  they  only 
had  a  beneficial  interest  in  It  But  this  argu- 
ment falls,  necessarily,  because  they  were 
not  merely  conducting  the  business  ttirougb 
defendants,  as  agents,  but  were  the  actual 
owners  of  the  goods  by  means  of  the 
Edieriff's  adjudication.  The  Code  provides, 
also,  that  in  case  the  tiling  sold  remains  in 
possession  of  the  seller,  because  he  has  re- 
served to  himself  tbe  usufruct,  or  retains 
ixxisession  by  a  precarious  title,  tbere  is 
reason  to  presume  the  sale  is  simulated,  and, 
with  respect  to  third  persons,  the  parties 
must  produce  proof  that  tb^  are  acting  in 
good  faith,  and  establish  tbe  reality  of  tbe 
sale.  Id.  art  2480.  But  assuming  that  de- 
fendants are,  in  the  sense  of  that  article, 
holding  possession  by  a  precarious  title, 
and  have  the  burden  of  proof  put  upon  the 
tUrd  opponents  to  make  oat  their  good  faitb 
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and  show  the  reality  of  the  sale,  we  are  of 
opinion  that,  considering  the  proofs  already 
adverted  to,  they  have  discharged  that  bur- 
den, and  shown  their  good  faith,  as  well  as 
the  reality  of  the  sale  ab  Initio.  Assuming 
that  the  defendants'  possession  was  preca- 
rious, that  fact  would  Justify  the  direct 
seizure  of  the  plaintiffs  in  execution,  and 
nothing  more 

But  there  are  several  transactlona  and 
circumstances  tliat  counsel  for  the  seizing 
creditors  cite  and  rely  upon  as  completely 
offsetting  the  proofs  of  the  reality  of  the 
transaction  that  are  furnished  by  theplain- 
tlffs  in  Injunction.  Some  of  them  are  as 
follows,  viz.:  First  That,  notwithstanding 
the  contract  of  mandate  from  tliird  op- 
pcnents  to  the  defendants,  whereby  it  is 
claimed  that  the  relations  of  principal  and 
agent  were  established,  bears  date  February 
*,  1892,  yet  the  account  with  Bond  &  Wil- 
liams, agents,  was  opened  on  January  6th 
previously,  and  upon  which  are  entered  as 
debits  the  following  items,  to  wit:  (1)  The 
draft  glvoi  by  Burwell  to  the  sheriff  for 
the  stodc  of  goods;  (2)  the  amount  of  at- 
torneys' fees  paid  by  them  in  their  proceed- 
ings against  Bond  &  Williams;  (3)  sundry 
drafts  of  Bond  &  Williams,  given  for  rent 
to  various  persons,  and  for  other  purposes, 
-^thns  evidencing  the  continuation  of  their 
old  account  against  Bond  &  Williams,  in- 
dividually. As  subsequently  explained  in  the 
testimony  of  third  opponents'  witnesses, 
these  were  possibly  erroneous  entries  on 
the  acGomt,  but,  under  the  agreement  of 
the  parttes,  that  when,  "from  the  profits  of 
the  business,  [they]  liad  realized  their  debt," 
they  were  "to  restore  the  property  and  busi- 
ness to  the  defendants,"  it  was  altogether 
right  and  proper  for  the  plaintiffs  to  have 
kept  an  exact  and  fiiltlifnl  account  -  of  all 
their  expenses  and  expenditures.  In  order 
that  they  might  know  when,  "from  the 
profits  of  the  business,  they  had  realized 
th^  debt,"  and  were  under  obligation  to 
restore  the  property  to  the  defendants. 
Under  their  agreement,  it  could  not  certainly 
be  expected  ttiat  tliird  opponents  should  lose 
the  money  they  had  expended  in  the  pur- 
chase of  the  property,  the  amount  of  the  at- 
torneys' fees  and  coats  they  liad  expended 
In  the  litigation  in  which  they  aogulred  the 
property,  and  then  surrender  the  property 
upon  defendants  making  payment  of  their 
Judgmoit  debt  alone.  Surely  not  On  the 
contrary,  is  it  not  reasonable  that,  in  making 
a  composition  with  their  Judgment  debtors, 
tliird  opponents  should  have  required  as  a 
condition  the  full  and  complete  satisfaction 
of  all  dues  and  demands?  We  think  so.  It 
would  have  been  a  circumstance  to  which 
suspicion  might  have  attached  liad  such  an 
arrangement  been  made,  and  no  provision 
incorporated  therein  looking  to  the  reim- 
bursements of  such  costs  and  expenses  to 
OUketBon-SIoss  Commission  Company.  Sec- 
ond. tThat,  in  the  course  of  the  correspond- 


ence between  the  plalntlffls  In  Injunction 
and  the  defendants,  the  former  wrote  a 
letter  to  the  latto:,  in  which  the  owneI8ldI^ 
of  the  mendumdise  In  question  was  ad- 
mitted to  be  In  them.  It  is  as  follows,  viz.: 
"St  Louis,  Oct  14,  1892.  Messrs.  Bond  & 
Williams,  Bonita,  La.— Dear  Sirs:  Tour 
letter  14th  received,  with  B  |  L  17  bales  cot- 
ton, The  cost  of  carrying,  Including  loss  In 
weight  this  early  in  the  season,  will  soon 
amount  to  a  sum  in  excess  of  any  reasona- 
ble advances.  As  regards  the  cotton  yoa 
have  picked,  it  ought  to  be  Insured.  You 
can't  afford  to  lose  250  to  275  bales  cotton. 
Your  merchandise,  gin,  and  store  ought  to- 
be  Insured  also.  It  costs  sometliing,  but 
pays;  in  fact,  you  can't  afford  to  go  with- 
out The  market  continues  to  decline,  al- 
though crop  reports  are  favorable.  Your» 
veiy  truly,  John  M.  Ollkerson,  Prerfdent" 
Tills  Isolated  letter,  that  Is  much  relied  upon 
by  the  seizing  creditors,  is,  to  our  thinking, 
explained  by  the  statement  of  Oilkerson  and 
Burwell;  and  their  testimony  is  supported, 
in  the  main,  by  the  other  facts  and  drcum- 
stancee  of  the  case.  The  fact  tliat  out  of 
all  the  letters,  contracts,  accounts,  and  bills 
of  lading  this  Is  the  only  one  that  can  be 
found  in  which  such  an  admission  is  made 
most  cleaily  indicates  that  it  was  altogether 
imintentional.  This  idea  is  strengthened 
when  we  take  into  consideration  the  strenu- 
ous effort  that  is  made  by  counsel  of  the 
seizing  creditors  to  impair  and  destroy  the 
effect  of  the  testimony  of  these  witnessea 
On  tills  score  their  contention  is  that  they 
were  guilty  of  perpetrating  a  fraud  upon 
the  district  court  and  this  court,  on  tji» 
trial  of  the  case  of  Oommlsslon  Co.  v.  Bond, 
in  tills,  to  wit,  that  In  that  case  the  plain- 
tiff company  were  enabled  to  defeat  the 
charges  of  fraud  that  were  made  therein  by 
third  opponents  and  interveners,  abd  obtain 
a  final  Judgment,  sustaining  liieir  attadt- 
ment  against  the  property  of  the  defend- 
ants, and,  among  other  properties,  the  stock 
of  merchandise  in  dispute,  and  mainly  upon 
tbe  testimony  of  those  two  witnesses;  tiiat 
in  the  recent  suit  of  Wliliams  v.  Commis- 
sion Co.,  13  South.  Rep.  394,  a  case  Just  de- 
cided by  this  court,  the  defendant  company 
defended  on  the  ground  ttiat  the  draft  in 
question  for  $5,000,  and  more,  wliich  figures 
on  this  account  against  the  defendants,  had 
not  l>een  paid  or  realized,  as  claimed  and 
averred  on  the  trial  of  that  suit,  and  tliat, 
consequently,  th^  did  not  owe  the  plain- 
tiff, as  payee,  the  amount  thereof;  that  their 
contention  to  tliat  effect  was  emliodled  in 
their  answer  in  this  last-named  suit,  and 
constitutes  a  Judicial  confession  of  an  un- 
conscionable fraud  that  the  said  witnesses 
^labled  the  plaintiff  company  in  the  first- 
named  suit  to  perpelxate  upon  a  court  of 
Justice.  The  statement  rdled  upon  is  as 
follows,  viz.:  "The  said  draft  was  drawn 
with  the  agreement  and  understanding  by 
and  between  your  defendants'  agent,  Bui^ 
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well,  and  plalntlfl  and  plalntUTs  husband, 
John  A.  Wmiama,  of  Bond  &  Williams,  that 
the  same  was  to  be  drawn  and  indorsed  by 
plaintiff,  and  forwarded  to  your  defendants 
in  St  Louis;  that  the  same  was  to  be 
charged  In  account  vs.  Soai  &  Williams,  and 
that  no  part  of  said  draft  was  to  be  paid 
by  yonr  d^endants  until  they  were  paid  In 
full  by  Bond  &  Williams  all  indebtedness  of 
Bond  Sc  Williams  to  your  defendants,  and 
then  whateyer  amoimt  they  could  realize 
oat  of  claim  or  Judgment  against  said  Bond 
A  Williams,  that  said  draft  was  to  enter 
into  and  make  up,  from  the  property  of  said 
Bond  &  WUllams,  was  to  be  paid  to  plaln- 
tlfl."    Record,  p.  416. 

The  contention  of  counsel  is  that  this 
Judicial  confession  is  directly  at  variance 
with  the  testimony  of  the  plaintifls,  and 
that  of  their  agent,  Burwell,  in  the  former 
case,  which  was  to  the  effect  that  their  en- 
tire account  against  the  defendants  was  Just 
and  due,  and  upon  which  teetlmony  the 
court  founded  its  Judgmoit,  and  that,  had 
the  confession  that  was  made  in  said  an- 
swer been  made  known  to  the  court  In  the 
former  case,  a  Judgmmt  would  have  been 
rendered  therein  dissolylng  the  plaintiffs' 
attachment  Coimsel's  theory  seems  to  be 
that  the  attachment  must  necessarily  have 
fallen,  because  such  proof  as  that  which  is 
contained  in  said  answer  shows  that  de- 
fendants' indebtedness  was  contingent,  and 
not  absolute.  But,  without  g<^g  Into  any 
reflned  discussion  of  this  question,  It  seems 
quite  sufficient  to  say  that,  conceding  the 
prejudicial  effect  of  the  formor  testimony 
upon  the  credibility  of  Gllkerson  and  Bur- 
weU,  we  are  unable  to  perceive  any  reason 
why  the  same  consequences  should  not  at- 
tach to  the  credibiUty  of  Bond  &  Williams, 
who  were  evidently  cognizant  of  it  and  con- 
senting to  it;  for,  If  it  impairs  the  credlbll- 
Uy  of  the  former,  it  certainly  does  that  of 
the  latter,  and,  dlaregardlng  the  testlmcmy 
of  Gllkerson,  Burwell,  Bond,  and  WUllams 
would  strip  the  case  of  the  seizing  credit- 
ors of  any  support  Aside  from  their  testi- 
mony, there  are  sufficient  facts  and  dream- 
stances  detailed  in  the  record  to  sustain  the 
adjudication  and  defeat  the  charge  of  simu- 
lation, and,  without  sanctioning  the  course 
pursued  by  Gllkerson  and  Burwell,  we  must 
say  that,  even  if  their  testimony  in  the 
former  case  was  disingenuous  and  luitrue, 
yet,  as  it  Is  supported  by  other  indubitable 
proof  In  tills  case,  we  cannot  pronounce 
same  wholly  unworthy  of  belief. 

After  a  careful  examination  and  study  of 
this  case  in  all  of  its  bearings,  our  condn- 
sion  is  that  the  charge  of  simulation  is  not 
made  out  but  that  the  adjudication  of  the 
stock  of  goods  and  merchandise  to  the  plain- 
tiffs in  injunction  was'  a  real  transaction, 
and  that  they  are  entitled  to  the  affirmance 
cf  the  Judgment  pronounced  in  their  favor 
by  the  court  a  aua.    Judgment  affirmed. 


(tt  Fls.  62) 
BUSHNEIiL  T.  ERTTM  et  aL 
(Supreme  Gonrt  of  Florida.     Aug.  7,  1S83.) 

ADMINI8TSATI0K — SaLB  OV  LaHD  TO  FAT  DbBTB— 

Bon>  or  AnminBTBATOB. 

Where  lands  of  a  decedent  are  sold,  on 
the  application  of  an  administrator,  to  pay 
debts  of  the  estate,  under  the  provisions  of  spo 
tlon  40,  p.  86,  McClel.  Dig.,  (sections  1950. 
192S,  Rev.  St,)  it  is  the  duty  of  the  court 
eranting  the  order  of  sale  to  reqalre  the  admin- 
istrator to  give  extra  or  additional  bond  condi- 
tioned for  the  proper  application  of  the  funds 
arising  from  such  sale;  oui  such  bond  should 
not  be  made  payable  to  the  heirs  at  law,  bnt  to 
the  governor  of  the  state  and  his  snocessws  in 
office. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Yolasla  connty; 
John  D.  Broome,  Judge. 

On  the  application  of  J.  R.  Krum  and 
others,  heirs  at  law  of  A1<hizo  L.  Busbneli; 
deceased,  Augusta  O.  Bnshnell.  administra- 
trix, was  required  by  the  county  coiut  to 
execute  a  certain  bond,  and  from  a  Judg- 
ment affirming  such  order  the  administra>. 
trlx  appeals.    Reversed. 

A.  M.  Thrasher,  for  appellees. 

TAYLOR,  J.  Augusta  O.  Busbneli  and 
William  S.  Thayer,  as  administrators  of  the 
estate  of  Alonzo  L.  Bushnell,  deceased,  ob- 
tained an  order  from  the  county  court  of 
Volusia  county  for  the  sale  of  certain  lands 
of  the  estate  for  the  payment  of  its  debts. 
The  lands  were  sold  by  a  commissioner  ap- 
pointed by  the  county  court  in  the  order  of 
sale^  and  the  proceeds  of  the  sale  were 
turned  over  by  the  commissioner  to  Augusta 
O.  Bushnell,  as  administratrix.  Upon  the 
application  of  the  hdrs  at  law  of  the  de- 
ceased, the  cotmty  Judge,  on  the  23d  of 
May,  1887,  made  an  order  requiring  the  said 
administratrix  to  execute  a  bond  to  said 
heirs  at  law  In  the  sum  of  $1,700,  con- 
ditioned for  the  faithful  application  by  her 
of  the  residue  of  the  proceeds  of  such  sale 
of  said  lands  not  consumed  in  the  proper 
payment  of  debts.  From  this  order  the 
administratrix  took  an  appeal  to  the  circuit 
court  of  Volusia  county.  The  circuit  Judge, 
to  whom,  by  agreement  of  the  parties,  all 
questions  of  law  and  fact  were  submitted, 
affirmed  the  order  of  the  county  court,  and 
from  such  order  of  affirmance  Augusta  0. 
Bushnell  appeals  to  this  court 

The  appeUees  have  submitted  the  cause 
upon  brief,  but  for  the  appellant  there  has 
been  no  brief  ffied  here,  or  other  submission 
of  the  supposed  errors  appealed  from.  Be- 
cause of  this  failure  of  the  appellant  to  sub- 
mit her  cause,  we  might  treat  the  appeal 
as  abandoned,  but  having  considered  the 
sole  question  presented  by  the  record,  we 
dispose  of  the  case  by  saying  that  imder  the 
provisions  of  section  40,  p.  88,  McClel.  Dig., 
(sections  1921,  1925.  Rev.  St,)  und«r  whidi 
the  aald  sale  of  the  land  was  apparraitly 
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made,  tbe  giving  of  a  bond  by  the  ad- 
ministrator for  the  faithful  application  of 
the  proceeds  of  sudi  sale,  whether  received 
in  cash  or  npon  an  extension  of  credit,  is, 
in  express  terms,  provided  for;  and  such  a 
bond  should  have  been  required  of  the  ad- 
mlniatrator  by  the  county  judge,  without 
any  petition  on  the  part  of  the  heirs  or 
any  one  else  praying  therefor.  The  order 
of  the  county  Judge  was  proper,  except 
wherein  it  required  such  bond  to  be  made 
to  the  heirs  at  law.  It  should  have  be^i 
made  to  the  governor  of  the  state,  and  his 
successors  in  office,  as  other  bonds  required 
to  be  given  by  administrators. 

The  orders  appealed  from  are  reversed, 
with  directions  to  have  the  bond  required 
thereby  made  in  conformity  herewith. 


(S2  Fla.  M) 

HATHAWAY  v.  STATE. 

(Supreme  Court  of  Florida.     Angust  7,  1893.) 

Homicide— Justification —Depbnse  of  Sekvaht 
— FiuNO  List  or  Witnbssss  Swobn  bt  GBAin) 

JURT. 

1.  An  individual  Indicted  by  a  grand  jury 
has  no  such  p^sonal  interest  in  a  compliance 
by  the  foreman  of  snch  grand  jury  with  the 
proTisioDB  of  section  22,  p.  624,  McClel.  Dig., 
(section  2809,  Kev.  St.,)  requirinK  snch  foreman 
to  return  to  the  court  a  list  of  all  witnesses 
awom  before  such  grand  jury  during  the  term, 
as  would  cause  a  noncompliance  with  such  stat- 
ute to  aCect  his  rights  under  such  indictment 
in  any  way,  or  that  could  make  such  noncom- 
pliance a  ground  for  abatement  of  the  prosecu- 
tion against  him,  or  that  could  furnish  him 
with  any  ground  of  exception  upon  writ  of  error 
after  conviction. 

2.  The  same  circumstances  that  will  justify 
or  excnse  the  homicide  where  the  assault  is 
upon  one's  self  will  also  excuse  or  justify  the 
slayer  if  the  killing  is  done  in  defense  of  his  or 
her  husband,  wife,  parent,  child,  master,  mis- 
tress, or  servant 

3.  Where  the  defendant  sets  up  in  justifi- 
cation of  the  homicide  that  the  killing  was  done 
in  defense  of  his  servant,  it  is  error  to  charge 
the  jury  that,  "before  they  can  acquit,  the  evi- 
dence must  satisfy  them  that  there  was,  in 
fact,  imminent  danger  of  the  apparent  design 
of  the  deceased  to  kill,  or  inflict  great  personal 
injury,  being  accomplished."  All  that  was  nec- 
essary to  establish  sucli  defense  was  for  the 
defendant  to  show,  trom  the  evidence,  that  he 
was  surrounded  by  sudt  a  state  of  affairs  as 
made  it  reasonable  for  a  cautions  and  prudent 
man,  thus  situated,  to  believe  that  his  servant 
was  in  imminent  danger  of  losing  her  life,  or 
of  receiving  great  personal  injury,  at  the  hands 
of  the  deceased,  unless  he  struck  the  fatal  blow. 
Smith  V.  State,  6  South.  Rep.  482,  25  Fla.  617; 
Pinder  v.  State,  8  South.  Hep.  837,  27  Fla. 
370,— cited  and  approved. 

(Syllabus  by  the  Oourt.) 

Error  to  circuit  court,  Marlon  comity; 
Jesse  J.  FInley,  Judge. 

Jerome  A.  Hatliaway  was  convicted  of 
manslaughter,  and  brings  error.    Reversed. 

James  H.  Ourry,  for  plaintlft  in  error.  W. 
B.  lAmar,  Atty.  Qea^  tot  the  State. 

TAYLOR,  J.  At  the  spring  term,  1890, 
of  the  circuit  court  for  Marion  county,  the 


plalntUC  in  error  was  Indicted  for  murder 
In  the  first  degree  of  one  William  J.  Jeridns. 
After  various  continuances,  the  trial  was  had 
at  the  spring  term,  1893,  and  resulted  in  a 
conviction  for  manslaughter  In  the  second 
degree.  From  the  sentence  pronounced,  the 
defendant  seeks  reversal  here  on  writ  of 
error. 

The  first  assignment  of  errw  insisted  npon 
is  the  sustaining  of  the  state's  demurrer  to 
a  plea  in  abatemoat  Interposed  by  the  de- 
fendant, which  plea  claimed  an  abatement 
of  the  prosecution  upon  the  ground  that  the 
foreman  of  the  grand  jury  tiiat  found  the 
indictment  at  the  spring  term  of  the  court, 
1890,  had  failed  to  comply  with  the  provi- 
sions of  section  22,  p.  624,  iicCleL  Dig., 
(section  2809,  Rev.  St,)  which  requires  the 
foreman  of  every  grand  Jury  to  return  to  the 
court  a  list,  under  his  hand,  ot  all  witnesses 
who  shall  have  been  sworn  before  the  grand 
Jury  during  the  term,  to  be  filed  of  recwrd 
by  the  clerk.  There  was  no  error  In  the  rul- 
ing complained  of.  What  the  purpose  or 
intention  of  this  statutory  provision  is,  it 
is  unnecessary  for  us  now  to  decide,  but  we 
cannot  see  how  a  compliance  or  noncom- 
pliance therewith  could  ever.  In  any  way, 
affect  the  validity  of  any  si)edfic  Indictment 
that  might  be  regulariy  found  and  presented 
by  any  such  grand  Jury,  nor  how  the  rights  of 
any  such  indicted  Individual  could  be  af- 
fected, for  g;ood  or  for  bad,  by  dther  a  com- 
pliance or  noncompliance  therewith.  The 
statute  seems  to  contemplate  that  such  list 
of  witnesses  shall  be  made  up  and  returned 
to  the  court  at  the  close  of  the  grand  Jury's 
labors,  as  it  requires  a  list  of  all  witnesses 
sworn  and  examined  during  the  term.  That 
any  individual  indicted  by  such  grand  Jury  is 
not  designed  to  have  any  personal  Interest  in 
the  compliance  with  this  law  becomes  evi- 
dent when  it  is  remembered  that  many  per- 
sons indicted  during  the  first  day's  sittings  of 
grand  Juries  are  actually  and  regularly  tried 
before  the  same  grand  Jury  that  indicts  have 
completed  their  labors,  so  as  to  be  able  to 
prepare  such  list  for  filing.  In  State  v.  Wil- 
kinson, 76  Me.  317,  It  was  held  that  a  similar 
statute  was  not  mandatory,  but  directory, 
merely,  and  that  an  omission  of  its  require- 
ments does  not,  as  a  matter  of  ri^t,  furnish 
ground  for  exception. 

The  eighth  and  ninth  charges,  given  of  the 
court's  own  motion,  are  assigned  as  error, 
and  are  as  follows:  "(8)  If  you  believe  from 
the  evidence  that  Harriet  E.  Jerkins,  the  wife 
of  the  deceased,  was  at  the  time  that  de- 
ceased was  killed  the  hired  servant  of  de- 
fendant, and  that  there  was  reasonable 
ground  for  the  defendant  to  apprehend  a. 
design  on  the  part  of  deceased  to  commit  a 
felony  on  her,  or  do  her  some  great  personal 
injury,  and  that  there  was  imminent  danger 
of  such  dedgu  being  accomplished,  then  and 
in  that  case  you  will  find  him  not  guilty. 
(9)  If  you  do  not  find  the  defendant  guilty  of 
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murder  in  the  flnt  degree,  and  if  yon  diould 
b^  satisfied  from  the  evidence,  beyond  a 
reasonable  doubt,  tliat  Qie  defendant  killed 
the  deceased  y/hea  the  deceased  was  not  en- 
gaged in  committing  a  teioay,  nor  attempt- 
ing some  great  personal  injury  to  Harriet 
K.  JerlUns,  the  wife  of  the  deceased,  and  if 
you  axe  satisfied  from  the  evldeace,  be- 
yond a  reasonable  doubt,  that  at  the  time  of 
the  hilling  the  said  Harriet  E.  Jerkins  was 
not  the  hired  servant  of  the  defendant,  and 
that  there  was  not  at  ttiat  time  imminent 
danger  of  the  deceased  committing  a  felony, 
or  d<^ig  her  some  great  bodily  injoiy,  then 
and  in  that  case  you  must  find  the  defendant 
guilty  of  murder  in  the  first  degree."  The 
court,  at  the  defendant's  request,  also  gave 
the  following  charge:  "If,  from  the  evidence, 
yon  find  that  at  the  time  the  defendant 
struck  the  fatal  blow  be  was  surrounded  by 
such  drcumstanoes  as  made  it,  from  bis 
point  of  view,  as  a  reasonable  man,  reason- 
ably appear  that  such  steps  were  necessary 
in  order  to  protect  the  said  Harriet  E.  Jer- 
ktos  from  loss  of  life  or  from  great  personal 
injury,  you  must  find  the  defendant  not 
guilty."  But  before  giving  it  the  court  add- 
ed tliereto  the  following  proviso:  "Provided 
you  are  satisfied  from  the  evidence  that 
there  was  imminent  danger  to  her  life,  br 
of  great  bodily  injury."  At  the  defendant's 
ifKiuest  the  court  also  gave  the  following 
charge:  "If,  from  the  evidence,  you  find  that 
at  the  time  the  deceased  was  struck  by  the 
defendant  the  said  JeiUns  appeared  reason- 
ably to  defendant  to  be  in  the  act  of  killing 
Mrs.  Jerkins,  or  of  doing  her  great  personal 
Injury,  you  will  find  him  not  guilty."  But 
before  giving  some  the  court  added  thereto 
the  following  proviso:  "Provided  the  evi- 
dence satisfies  you  that  there  was  Imminent 
danger  of  It  being  accomplished."  The  giv- 
ing of  these  two  instructions,  with  the  pro- 
visos added  thereto  by  the  court,  are  also  as- 
signed as  error.  The  eighth  instructi<m 
above,  and  the  provisos  added  by  the  court 
to  the  last  two,  are  all  subject  to  the  same 
objection,  and,  under  the  proofs  in  this  case, 
were  so  erroneous  as  to  necessitate  a  reveteol. 
The  proof  shows  that  the  homicide  here  was 
committed  in  the  dwelling  house  of  the  de- 
fendant, and  there  was  proof  tending  to  show 
that  the  wife  of  the  deceased  was  residing 
at  the  house  of  d^cndant,  in  the  capacity 
ot  his  servant,  and  that  the  defendant  struck 
the  fatal  blows  after  the  deceased  had 
knocked  such  servant  dovm  with  a  chair, 
after  declaring,  with  an  oath,  that  he  would 
kill  her,  and  while  he  had  the  chair  raised  to 
strike  her  again;  that  the  defendant  came 
from  an  adjoining  room  into  the  room  where 
the  deceased  and  his  wife  were,  and,  fl ruling 
them  in  this  attitude,  at  once  struck  the 
blows  that  resulted  in  deatb.  .  Under  these 
circumstances,  it  was  of  vital  importance  to 
the  defendant^  on  his  trial,  to  have  the  law 
as  to  what  circumstances  would  constitute 
justifiable  or  excusable  homicide  accurate 
v.l380.no.l5— 38 


stated  to  the  jury.  Under  our. law  the  same 
circumstances  that  would  justify  or  excuse 
the  killing  of  an  assailant  where  the  assault 
U  upon  one's  self  will  also  excuse  or  justify 
the  slayer  if  the  killing  is  done  in  defense 
of  bis  or  her  husband,  wife,  parent,  child, 
master,  mistress,  or  servant  In  the  case  of 
Smith  V.  State,  26  Fla.  517,  6  South.  Refk 
482,  and  in  Pinder  v.  State^  27  Fla.  370,  8 
South.  Rep.  837,  the  rule  of  law  has  heea 
established  to  be  that  all  that  can  be  required 
of  the  prisoner,  in  such  cases,  is  to  show  that 
he  was  surrounded  by  such  a  condition  of 
affairs  as  made  it,  from  Ills  standpoint,  rea- 
sonable for  a  cautious  and  prudent  man  to 
believe  that  it  was  necessary  to  strike  the 
fatal  blow  in  order  to  saVb  himself  from 
death,  or  great  bodily  harm.  In  this  case 
the  defense  was  that  the  defendant  struck 
the  fatal  blow  to  save,  not  himself,  but  his 
servant,  from  either  death  or  great  bodily 
harm.  AU  that  could  have  been  required  of 
him,  to  establish  such  defense,  was  to  show, 
from  the  evidence^  that  he  was  surrounded 
by  such  a  state  of  affairs  as  made  it  reason- 
able for  a  cautious  and  prudent  man  thus  sit- 
uated to  believe  that  Ills  servant  was  in  Im- 
minent  danger  of  losing  her  life,  or  of  re- 
ceiving great  personal  Injury,  unless  he 
struck  the  fatal  blow.  So,  then,  wh«i  the 
court,  as  In  these  instructions,  charged  Ihe 
jury,  in  effect,  that  the  evidence  must  satisfy 
them  that  there  was  In  fact  imminent  dan- . 
ger  of  the  apparoit  design  of  the  deceased 
to  Idll  or  Inflict  great  personal  injury  being 
accomplished.  It  stated  the  law  erroneously, 
and  required  the  defendant  to  bring  forward 
a  greater  degree  of  proof  to  establish  Justi- 
fication than  the  law  requires. 

The  ninth  instruction  above,  given  on  the 
court's  own  motion,  is  also  erroneous,  be- 
cause it  is  confusing,  and  might  have  a  tend- 
ency to  mislead  the  jury  into  a  belief  that 
the  court  was  convinced  of  the  propriety  of 
a  verdict  of  murder  In  the  first  degree.  It 
begins  with  the  hypothesis  that.  If  the  jury 
shall  conclude  that  the  defendant  Is  not  guilty 
of  murder  in  the  first  degree,  then,  if  they 
find  another  givm  state  of  facts  to  be  true, 
they  must  find  him  guilty  of  murder  in  the 
first  degree,  even  though  they  may  already 
have  concluded  that  be  was  not  guilty  ot 
that  degree. 

As  the  errors  In  the  Instructions  necessi- 
tate another  trial  of  the  cause,  we  think  it 
proper,  although  it  is  not  assigned  as  error 
here,  and  no  exception  was  taken  thereto  in 
the  court  below,  to  i>olnt  out  another  se- 
rious error,  in  the  fourteenth  charge  of  the 
court  to  the  Jury,  wherein  they  are  instruct- 
ed as  follows:  "If  you  do  not  find  the  de- 
fendant guilty  of  dther  murder  in  the  first 
degree  or  third  degree,  or  of  manslaughter 
in  the  second  degree,  your  verdict  will  be^ 
'We,  the  jury,  find  the  defendant  not 
guilty.' "  This  charge  pataitly  invades  the 
province  of  the  Jury,  and  is  tantamount  to 
saying  that,  from  the  evldeioe,  the  Jury  must 
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convict  either  of  murder  In  the 'first  or  third 
degree,  or  of  manslaughter  in  the  second 
degree,  or  of  nothing,  when  there  was  testi- 
mony In  the  case  tliat  would  hare  sustained 
a  conviction  of  manslaughter  in  the  fourth 
degree. 

The  Judgment  of  the  court  below  is  re- 
versed, and  a  new  trial  ordered. 


(38  Ala.  6E2) 

RUSSELL  V.  WRIGHT. 
(Supreme  Court  of  Alabama.    June  20,  1883.) 

APFEiUi— RbCOBD— FlKAOINO — COICFROMISB  — CON- 
BIDEKATION 

1.  Where  it  appears  from  the  record  that 
the  trial  was  had  on  a  plea  of  want  of  consid- 
eration, it  wiilj  on  appeal,  be  considered  as  if 
all  formalities  m  pletuung  had  been  observed. 

2.  A  note  given  by  an  executor  in  com- 
promise of  the  claim  of  a  grandnephew  of  tes- 
tatrix against  her  estate,  claiming  under  a 
bequest  to  her  "brothers'  and  sisters  children," 
Is  without  consideration. 

Appeal  from  circuit  court,  Macon  county; 
J.  B.  DowdeU,  Judge. 

Assumpsit  by  H.  J.  Wright  against  H.  S. 
Russell,  as  administrator  of  James  M.  Tai^ 
pley,  on  a  promissory  note.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

At  the  request  of  the  plaintiff,  the  court 
j;ave  the  following  written  charges  to  the 
Jury:  (1)  "If  the  Jury  believe  from  the  evi- 
dence that  J.  M.  Tai-pley  gave  his  note  for 
the  settlement  of  a  claim  of  Henry  J. 
Wright,  in  compromise  of  a  claim  which 
said  Wright  was  urging  against  said  estate 
of  Mrs.  Ellington,  although  said  claim  was 
doubtful,  there  was  a  valid  consideration  of. 
the  note,  and  the  plaintiff  can  recover."  (2) 
"If  the  Jury  believe  from  the  evidence  ttuat 
prior  to  the  execution  of  the  note  in  evidence 
the  plaintiff  was  asserting  a  claim  to  an 
Interest  in  the  estate  of  Mrs.  BlUngton,  un- 
der the  terms  of  her  will,  and  Mr.  Tarpley 
executed  the  note  in  settlement  of  that 
claim,  then  they  miiBt  find  for  the  plaintiff, 
notwithstanding  the  claim  was  decided  by 
the  cotu^  to  be  doubtful."  The  defendant 
separately  excepted  to  the  giving  of  each 
of  tiiese  charges  to  the  Jury,  and  also  ex- 
cepted to  the  court's  refusal  to  give,  at  his 
request,  the  general  affirmative  charge  in 
his  behalf. 

S.  B.  Paine,  for  appellant  W.  F.  Foster, 
for  appellee. 

HARALSON,  J.  This  suit  is  against  the 
administrator  of  J.  M.  Tarpley,  on  a  promis- 
sory note  executed  by  said  "Tarpley  to  the 
plaintiff  on  January  24,  1889,  for  $50.  The 
plea  was  want  of  consideration,  in  that 
Tarpley,  being  the  executor  of  Mrs.  Elling- 
ton, executed  the  note  under  the  mistaken 
belief  and  impression  that  tiie  plaintiff  (ap- 
pellee here)  was  entitled  to  the  amount  of 
said  note,  because  of  his  being  one  of  the 
"heins"  <Iegatces)  of  Mrs.  EUington,  under 


a  dause  In  her  will  tiy  which  eihfe  gave  cer- 
tain legacies  to  her  'brothers'  and  sistecs' 
children,"  which  wiU  Was  duly  probated,  and 
Is  set  out  In  the  record;  and  defendant  de- 
nied that  plaintiff  was  one  of  the  testator's 
brothers'  or  sisters'  children,  to  whom  said 
bequest  was  made,  and,  this  being  the  only 
consideration  upon  whlcu  said  note  was  exe- 
cuted, he  pleaded  want  of  consideration. 
The  only  proof  of  plaintlfTs  relationship  to 
the  testatrix  was  his  admiasion  that  said 
note  was  executed  by  Tarpley  for  plaintiffs 
Interest  in  the  ESUngton  estate  under  said 
will,  and  that  his  father  was  one  of  tlie 
clilldren  of  a  brother  of  Mrs.  Ellington,  and 
died  before  the  testatrix  did,  leaving  him 
(plaintiff)  and  a  son,  brother  of  plaintiff. 
It  was  further  shown  that  (100  was  about 
what  would  be  coming  to  plabitiff  under 
said  will,  if  he  was  entitled  to  anything 
thereunder;  that  his  dalm  had  been  urged 
as  a  proper  charge  against  the  Ellington 
estate,  as  hla  legacy  under  the  will,  and  upon 
final  settlement  of  tlie  said  estate  In  the  pro- 
bate court  it  had  been  rejected  by  the  court 
There  was  also  evidence,  as  the  bill  of  ex- 
ceptions states,  tending  to  show  that  there 
was  a  compromise  of  platutifTs  dalm 
against  said  estate,  and  said  Tarpley  bought 
It 'from  plaintiff,  and  gave  him  the  note  sued 
on  for  it  There  was  a  Judgment  in  the 
court  below  for  the  plaintiff,  for  the  note 
and  interest,  and  the  defendant  brings  this 
appeal  to  reverse  that  Judgment 

The  plea  of  want  of  consideration  no- 
where appears  in  the  record,  otherwise  than 
In  the  bill  of  exceptions;  and  it  is  Insisted 
by  the  appdlee  that  it  cannot  be  considered 
by  UB  as  a  part  of  the  record,  and  that, 
therefore,  we  will  be  remitted.  In  one  view 
of  the  case,  to  consider  the  plea  of  the  gen- 
eral issue  alone^  as  being  before  us.  The 
record  Aows  two  pleas,— one,  nonassumpslt; 
and  the  other,  a  spedal  plea  of  want  of  con- 
sideration,—and  both,  apparently,  pleaded. 
together.  Tbey  appear  together  In  the  rec- 
ord, signed  by  plaintiff's  attorney  at  ttie 
foot  of  the  last  one.  There  is  no  date  of 
the  filing  of  ^ther.  The  Judgment  entry  re- 
dtee  that  issue  was  Joined.  The  trial  waa 
had  on  the  special  plea  of  want  of  con- 
sideration. We  will  therefore  consider  the 
plea,  on  this  appeal,  as  if  all  formalities  of 
pleading  It  had  been  fully  observed.  Rail- 
road Co.  V.  Farmer.  (Ala.)  12  South.  Rep. 
86;  Railroad  Co.  v.  Bnrton,  Id.  89;  Railroad 
Co.  V.  Hayes,  Id.  101. 

Let  us  consider  the  only  question  In  the 
case:  Was  this  note  supported  by  ai^  con- 
sideration? The  general  rule  is  that  a  prom- 
ise, verbal  or  written,  to  pay  the  debt  of 
another,  must  be  founded  on  a  precedent  lia- 
bility or  a  new  consideration,  or  it  will  not 
support  an  action.  But  If  the  original  debt- 
or is  discharged  by  the  agreement  of  tbe 
parties,  and  the  obligation  of  a  third  person 
is  substituted  for  the  dlsdiarged  debtor,  and 
a  new  debt  is  created,  binding  alone  on  ttM 
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promisor,  tb»  promlae  to  mpported  by  a 
valuable  consideration,  and  will  be  enforced. 
Doss  T.  Peterson,  82  Ala.  263,  2  South.  Rep. 
«44;  Thornton  t.  Gulce,  73  Ala.  322;  Under- 
wood T.  lorelace,  61  Ala.  167.  But  these, 
and  many  other  similar  cases  whldh  might 
be  cited,  aU  proceed  on  Hie  predicate  of  the 
ezlstaioe  of  a  ralld  debt  in  tlie  first 
instance,  for  -which  the  substituted  debt  Is 
given,  and  whldi  is  discharged  by  it  If, 
In  fact,  no  debt  existed  in  the  beginning, 
and  there  was  no  element  either  of  bimeflt 
to  the  promlBor,  or  of  detriment  to  the 
promisee,  the  promise  is  inoperatlre.  Ap- 
proaching this  case  still  closer,  we  are  to 
consider  whether  there  was  any  debt  or  con- 
sideration to  support  the  alleged  compromise 
and  settlement  of  the  plalntUTs  claim  to 
share  as  a  legatee  under  the  wUl  of  Mrs. 
EUlngton.  This  court  held  in  Bozeman  v. 
BoshDig,  61  Ala.  630,  that  the  giving  up  of 
a  snlt,  or  any  equivalent  proceeding.  Insti- 
tuted to  try  a  question,  the  legal  result  of 
which  to  doubtful,  is  a  good  consideration 
for  a  promise  to  pay  a  sum  of  money  for  an 
abandonment  thereof,  but  that  there  must 
be  an  actual  controversy,  of  which  the  issue 
may  be  fairly  considered  by  both  parties 
as  doabtfnl.  "The  assumption  of  a  supposed 
liability,  whlcb  bas  no  foundation  In  law  or 
fiict,  to  not  a  sufficient  consideration  for  a 
promise,  uix>n  which  an  action  can  be  main- 
tained." Maull  T.  Vaughn,  45  Ala.  14L  So, 
in  Prater  v.  Miller,  26  Ala.  320,  where  an 
heir  at  law  threatened  to  contest  her  father's 
wm,  and  the  devisees  promised,  In  considera- 
tion that  she  wotild  not  do  so,  to  pay  her  a 
certain  sum,  but  it  was  not  shown  that 
there  was  any  ground  on  which  to  base  a 
contest,  or  to  raise  a  doubt  as  to  the  validi- 
ty, of  tbe  wUl,  It  was  held  that  there  was 
no  consideration  for  the  promise.  To  the 
same  effect  is  Stewart  y.  Bradford,  26  Ala. 
410.  Aa  touching  the  compromise  and  set- 
tlement of  claims  whose  validity  is  after- 
wards denied,  In  a  late  case,  we  said:  'TThe 
question  in  this  class  of  cases  is  whether 
there  to  a  consideration  to  uphold  the  release 
or  agreed  compromise.  The  snrrender  of  a 
mere  assertion  of  claim,  or  the  withdrawal 
of  a  threat  to  sue,  when  the  daim  Is  with- 
out legal  meritf—whether  Its  legal  validity 
Is  known  or  not,— will  not  uphold  a  release 
or  agreement  of  compromise."  "When  a 
dalm  Is  absolutely  and  clearly  unsustainable 
at  law  or  In  equity,  its  compromise  consti- 
tutes no  sufficient  legal  consideration." 
Ernst  T.  HoIUs,  86  Ala.  613,  6  South.  Rep. 
85.  Now,  what  dalm  did  the  plaintiff  have 
of  being  a  legatee  under  the  will  of  Mrs. 
EillingtonT-  We  have  held— end  it  to  uni- 
versally recognized  as  correct— that  the 
word  "children,"  In  its  ordinary  and  legal 
sIgnlAoatlon,  does  not  Include  grandchildren, 
nnless  there  is,  In  the  instrument  In  which 
the  word  to  used,  a  clear  Intention  to  Include 
Oiem.  Bussell  v.  Russell,  64  Ala.  600;  Bcb- 
oto  T.  Jordan,  38  Ala.  81;  8  Amer.  &  Bng. 


Bna  Law,  231,  and  nets.  Tlie  laagoage  of 
the  will,  under  which  the  ptointifl  proposed 
to  come  aa  a  legatee,  twice  repeated  is, 
"among"  or  "between"  "my  brothers'  and 
sisters'  children;"  and  the  proof  shows  that 
plaintiff  was  not  a  child  of  a  brother  or  rts- 
ter  of  Mrs.  Ellington,  but  the  child  of  a 
child  of  a  brother,  or  the  grandnephew  of 
testatrix  He  did  not  answer  to  the  de- 
scription of  the  persons  to  whom  legacies 
were  given.  He  was  no  more  one  of  them 
tiian  any  other  stranger.  He  was  an  in- 
truder, and  hto  claim  a  mere  pretense.  It 
was  deaily  and  absolutely  unsustainable  be- 
fore any  court,  and  therefore  furnished  no 
foundation  for  a  compromise  or  a  promise 
to  pay  it. 

It  to  contended  that  tlito  dalm  might  pos- 
sibly have  been  sustained  by  the  court  under 
section  1862  of  the  Code,  which  provides 
that  when  a  disposition  under  an  appoint- 
ment or  a  power  to  directed  to  be  made  to 
or  among  the  children  of  any  person,  with- 
out restricting  it  to  any  particular  children, 
it  may  be  exercised  in  favor  of  the  grand- 
children or  other  descendants  of  such  per- 
son, and  imder  It  such  a  doubt,  at  least, 
might  have  been  started,  respecting  the  va- 
lidity of  plaintiff's  dalm,  as  would  make  It, 
under  our  dedsions,  a  sufficient  considera- 
tion for  a  oomprondse.  But  it  to  manifest 
the  statute  has  no  application  to  tUs  case, 
for  the  executor  was  not  dothed  with  any 
powers  of  appointment,  but  was  charged 
with  a  duty,  and  the  duty  was  restricted 
to  particular  diUdron.  Oollins  v.  Toomer,  <S 
Ala.  14. 

Applying  the  foregoing  prindples  to  the 
diargea  suked  by  plaintiff,  and  it  to  dear 
they  each,  under  the  evidence,  asserted  in- 
correct principles,  and  ought  to  have  been 
refused,  and  the  general  charge  requested 
by  defendant  ought  to  have  been  given. 

Reversed  and  remanded. 


(98  Ala.  SO) 

DRAPER  et  aL  T.  WALKBR  et  aL 

(Supreme  Court  of  Alabama.     June  20,  1883.) 

Taovxa— Cass— SiooHS  HoBTOAoaa— Flsadino — 
Costs. 

1.  In  trover  by  a  second  mortgagee  of  chat- 
tels for  the  conversion  thereof,  a  plea  alleging 
that  after  the  commenoement  of  the  action, 
bat  before  any  order  or  plea  therein,  defend- 
ants bad  bought  the  articles  from  the  first  mort- 
gagees, defamt  in  whose  mortga^  had  occurred 
before  commencement  of  the  action,  is  good. 

2.  Sndi  plea  also  constitutes  a  good  de- 
fense to  a  count  on  the  case,  as,  though  a  sec- 
ond mortgagee  may  maintain  case  for  the  con- 
version of  the  chattels,  provided  it  was  wrong- 
ful, and  he  has  been  damaged,  it  would  be  nec- 
essary for  him  to  show  by  his  reply  that  the 
property  was  mora  than  snffident  to  satisfy 
the  firstmortgage. 

8.  Plaintiff  is  entitled  to  costs  accruing  be- 
foK  filing  of  defendants'  plea,  showing  acquisi- 
tion of  &e  first  mortgagee's  rights. 

Appeal  from  dty  court  oC  Anntoton;  B. 
V.  Casrsady,  Judge. 
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Action  by  Draper,  Ma&Is  &  Co.  against 
Walker,  Teague  &  Co.  Judgment  for  de- 
fendants.   Plaintiffs    appeal    Reversed. 

Matthews  &  WUteslde,  for  appellants. 
Kelly  &  Smith,  for  appellees. 

COLEMAN,  J.  The  action  was  by  ap- 
pellants against  the  appellees.  The  com- 
plaint contains  two  counts,— the  first  In 
trover,  and  the  second  In  case.  The  count 
In  case  avers  the  destruction  by  defendants 
of  plaintiffs'  lien  upon  certain  personal  prop- 
erty, created  by  moiigage  to  plaintiffs,  exe* 
ciited  by  William  Curry  April  7,  1887.  The 
cotmt  In  trover  Is  for  the  conversion  of  the 
same  property.  The  defendants  pleaded  the 
general  Issue,  and,  by  way  of  farther  de- 
fense, pleaded  specially.  In  pleas  Nos.  2,  3, 
and  4.  The  court  overruled  plaintiffs'  de- 
murrer to  defendants'  special  plea  No.  4. 
It  Is  from  this  ruling  of  the  court  that  the 
present  appeal  is  prosecuted. 

Under  the  general  law,  an  appeal  oould 
not  lie  from  the  judgment  of  the  court  upon 
the  demurrer  to  a  plea.  Collins  t.  Railroad 
Co.,  70  Ala.  533;  Mabry  v.  Dlckois,  31  Ala. 
243.  The  act  of  the  legislature,  by  which  the 
dty  court  of  Annlston  was  created,  provided 
speciallyfor  appeals  within  30  days  from  judg- 
ments rendered  upon  the  pleadings.  Acts  1888- 
89,  p.  664.  The  fourth  plea  of  the  defendants 
shows  that  plaintiffs  were  second  mortgar 
gees,  and  that  the  mortgagor  abandoned  the 
property,  and  that  defendants  took  posses- 
sion of,  and  converted,  the  property,  under 
the  authority  acquired  by  a  third  mortgage. 
This  plea  further  shows  that  after  the  suit 
was  inatitnted  by  plaintiffs,  but  before  any 
order  was  made  in  the  case,  or  plea  filed,  the 
defendants  bought  the  propnty  from  the 
first  mortgagee,  whose  mortgage  had  he&x 
regularly  recorded,  tiie  law  day  of  which 
had  transpired  before  the  commencement  of 
the  action,  and  that  plaintiffs  never  had 
possession  of  the  property.  The  plea  avers 
that  a  large  sum  was  due  and  unpaid  m  the 
first  mwtgage,  but  does  not  state  what 
amount,  nor  docs  it  aver  the  value  of  the 
property.  The  question  presented  is  whether 
the  title  and  Interest  acquired  by  the  pur- 
chase from  the  first  mortgagees,  and  the 
facts  as  averred,  present  a  complete  defense 
to  both  counts  of  the  complaint.  A  distinc- 
tion exists  between  matter  of  defense  aris- 
ing after  issue  jcrined,  and  when  it  arises 
pending  suit,  but  before  issue  Is  joined.  The 
former  must  Be  pleaded  puis  darrien  con- 
tinuance. The  latter  Is  a  plea  In  bar  to  the 
further  maintenance  of  the  suit.  This  Is  the 
rule  declared  In  Dryer  v.  Lewis,  67  Ala.  654-; 
McDougald  v.  Rutherford,  30  Ala.  253.  The 
general  rule  Is  that,  to  entitle  plaintiff  to  a  re- 
covery to  trover,  the  platotlff  is  required  to 
prove  property  to  himself,  and  the  right  to  pos- 
session, at  the  time  of  the  conversion.  Cor- 
bltt  T.  Reynolds,  68  Ala.  878.  Possession 
may  be  sufficient  evld«ice  of  ownership  to 


sustain  the  action  against  a  wrongdoer.  In 
a.  court  of  law,  after  default,  the  legal  title 
passes  to  a  mortgagee.  Nothing  remains  in 
the  mortgagor  except  an  equity  of  redemi>- 
tion.  Strictly  speaking,  a  mere  equity  of  re- 
demption, unaccompanied  by  possession,  will 
not  sustato  an  action  of  trover,  and  many 
authorities  hold  that  such  an  toterest  will 
not  authorize  the  action.  Rees  v.  Coats,  65 
Ala.  258.  Ring  v.  Neale,  114  Mass.  112,  was 
the  case  of  a  second  mortgagee  suing  a 
purchaser  frcmi  the  mortgagor,  and,  to  prin- 
ciple^ is  directly  to  potot  Colt,  J.:  "To 
matotaln  the  action  of  trover,  the  plaintiff 
must  have  the  legal  title  to  the  property  In 
qiiestlon,  and  must  show  possession  or  the 
right  to  toimediate  possession.  It  is  not 
eaiough  that  he  shows  an  equitable  title, 
such  as  a  right  to  redeem,  or  a  reversionary 
toterest  subject  to  the  present  legal  tifle 
of  another.  The  whole  legal  title  and  ri^t 
of  possession  passes  to  the  mortgagee  by  a 
mortgage  of  perscmal  property,  and  Is  de- 
feated only  by  the  performance  of  the  con- 
dition. The  platotlffs'  toterest  to  this  prop- 
erty is  that  of  Bec<md  mortgagee.  The  legal 
title,  and  right  of  immediate  possession  at 
the  time  of  the  alleged  oonvMslon,  were  to 
the  holder  of  the  first  mortgage,  to  whmn, 
alone,  the  defendant  is  liable  to  this  form 
of  action.  The  defoidant  cannot  be  held  to 
two  actions  for  the  same  tort,  to  favor  of 
different  purposes.  Nor  can  the  tights  of 
the  holder  of  the  first  mortgage  be  defeat- 
ed." This  decision  Is  cited  to  the  text  of 
Jones,  Chat.  Mortg.  |  499.  See  Id.  |  448, 
and  note.  In  this  state  it  has  been  often  de- 
clared that  a  mortgagor,  after  the  law  day, 
owns  no  toterest  to  the  mM'tgaged  prop- 
erty, except  the  equity  of  redanption,  and 
that  his  vendee  can  acquire  no  greater  In- 
terest Kelly  T.  Longshore,  78  Ala.  294; 
Ware  v.  Shoe  Ca,  92  Ala.  145,  9  South.  R^. 
136;  Bingham  v.  Vandegilft,  93  Ala.  283, 
9  South.  Rep.  280.  Tliese  principles  have 
been  declared  to  cases  arising  betweoi  the 
mortgagor  or  his  assignee  or  grantee  and 
the  mortgagee.  As  to  all  persons  exc^tthe 
mortgagree,  the  mortgagor  to  possession  Is 
regarded  as  the  owner  of  the  legal,  as  wdl 
as  equitable,  toterest,  whether  there  has  been 
a  forfeiture  or  not,  and  he  may  convey,  bf 
mortgage  or  other  conveyance,  tsadi  title  or 
toterest  as  wlU  be  good  against  all  other 
persona  Marks  v.  Robinson,  82  Ala.  78,  2 
South.  Rep.  292;  Allen  v.  Kellam,  69  Ala. 
442;  Denby  v.  Mellgrew,  58  Ala.  147;  Cow- 
ley T.  Shdby,  71  Ala.  122;  Jones,  Chat 
Mortg.  I  487;  Gardner  v.  Morrison,  12  Ala. 
547.  The  rule  to  this  state  Is  that  a  second 
mortgagee  atler  forfdture  (or  before.  If 
there  is  no  provision  that  the  mortgagor 
may  retato  possession)  may  matotato  elth^ 
dettoue  or  trover  against  a  stranger  or 
person  claiming  only  through  the  mortga- 
gor by  a  sale  or  conveyance  of  the  property 
made  sobeequent  to  the  execution  of  the 
second   mortgage.    82  Ala.,  2  Sooth.  Bep^ 
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and  12  Ala,,  supra.  We  have  stated  that  In 
a  court  of  law,  after  forfeiture,  the  legal 
title  vests  in  the  mortgagee,  and  the  default 
goes  to  the  whole  proper^.  Thompson  v. 
Thornton,  21  Ala.  808.  The  mortgagee,  thus 
invested  with  the  entire  legal  title,  may  sell 
and  convey  the  property  to  a  third  person. 
Downing  v.  Blair,  75  Ala.  218;  Welch  t. 
Phillips,  64  Ala.  309;  Scott  v.  Ware,  65  Ala. 
174;   Jones,  Chat.  Mortg.  g  454. 

In  a  court  of  law,  after  default,  the  mort- 
gagee is  the  abwrfute  owner  of  the  property, 
sabject  only  to  the  equitable  right  of  re- 
demption, and  such  lights  as  grow  out  of 
this  equitable  right  of  redemption.  The  mortr 
gagor  can  convey  no  greater  tight  than  he 
owns.  Oonsequmtly,  a  second  mortgagee 
oould  not  maintain  trover  against  a  prior 
mortgagee,  or  the  veidee  of  a  first  mortgagee. 
The  latter  holds  a  superior  legal  title.  Tliis 
was  ezpresBly  decided  in  the  case  of  Lan- 
don  y.  Bmmons,  97  Mass.  37.  A  mortgagor 
can  mortgage  Us  equity  of  redemption,  and 
this  was  the  estate  acquired  by  the  plalntUF 
by  bis  second  mortgage.  He  had  an  equita- 
ble lien,  by  virtue  of  his  mortgage,  upon  the 
equity  of  redemption.  Case  will  lie  to  re- 
oover  damages  for  the  conversicm  or  de- 
struction of  property  upon  which  a  party 
bas  a  mere  equitable  lien,  upon  the  general 
principle  that  when  there  is  a  tortious  act, 
from  which  damage  results,  the  law  must 
furnish  a  remedy,  rather  than  the  wrong 
shall  go  unredressed.  Hurst  t.  Bell,  72 
Ala.  340;  Hussey  v.  Peebles,  63  Ala.  432; 
Lomax  y.  Le  Grand,  60  Ala.  637;  Elmore 
y.  Simon,  67  Ala.  520;  Thompson  v.  Powell, 
77  Ala.  392.  The  count  in  case,  as  that  In 
trover,  was  in  legal  form,  and  not  subject 
to  demurrer.  The  defendants'  idea  showed 
an  outstanding  legal  tiUe  in  the  first  mort- 
gagee, superior  to  that  of  plaltttifrs,  with  which 
by  his  purchase  from  the  first  mortgagee^ 
be  connected  himself.  If  the  facts  averred 
In  the  plea  were  found  to  be  true,  they  fur- 
nished a  complete  bar  to  the  further  proseca- 
tlon  of  the  suit  In  trover.  By  the  purchase 
from  the  first  mortgagee,  the  defendants  ao- 
qolred  all  rights,  and  could  make  all  meri- 
torious defenses  to  an  action  oa  the  case 
fbr  the  conversion  of  the  property,  or  the 
destruction  of  plaintiffs'  equitable  mortgage, 
that  the  first  mortgagee  might  have  made, 
had  the  suit  been  Instituted  against  him,  ex- 
cept, perhaps,  as  to  a  question  of  cost,  to 
be  hereafter  referred  to. 

We  have  seen  that  after  forfeiture  the 
mortgaged  property  became  vested  In  the 
first  mortgagee.  He  was  authorized  to  sdl 
the  same,  and  convey  the  legal  title  and 
ownership  of  the  property  to  a  purchaser. 
His  rights  to  the  property,  and  those  of  bis 
vendee,  were  absolute,  except  as  to  the 
equity  of  redemption  left  In  the  mortgagor, 
or  his  assignee  or  vendee.  If  the  pit^erty 
mortgaged  was  of  less  value— was  insuffi- 
cient to  satisfy  the  debt  secured  by  the  first 
mortgage— the  holder  of  the  equity  of  re- 


demption sustained  no  damage.  If  the  pur- 
chase price  received  by  the  first  mortgagee 
exceeded  the  amount  of  his  debt,  the  sur- 
plus, ex  aequo  et  bono,  belonged  to  the  holder 
of  the  equity  of  redempticm,  for  which  as- 
sumpsit would  lie.  Troy  v.  May,  13  South. 
Rep.  263,  (present  term.)  If  the  property 
was  of  more  value  than  sufflcdent  to  satls:ty 
the  debt  secured  by  the  first  mortgage, 
and  it  was  injured  or  destroyed  or  disposed 
of,  not  In  accordance  with  the  provisions  of 
the  mortgage,  an  action  on  the  case  would 
He  by  the  mwtgngor  or  second  mortgagee. 
Prima  facie,  a  mortgagee,  who,  after  de- 
fault, takes  possession  of  the  mortgaged 
property,  and  converts  the  same,  or  in 
any  manner  disposes  of  it,  is  not  liable 
for  such  action.  Prima  facie,  he  has  done 
only  what  the  law  allows  him  to  do.  To 
make  him  liable,  in  such  a  case,  it  Is  neces- 
sary to  aver  and  prove  the  act  was  wrong- 
ful, and  that  damages  were  sustained;  and, 
to  show  damage,  it  Is  necessary  to  aver 
and  prove  that  the  property  was  mwe  than 
sufficient  to  satisfy  the  debt  secured  by  the 
first  mortgage.  In  such  case  the  recovery 
would  be  the  difference  between  the  value 
of  the  property  and  amount  of  the  debt 
for  which  the  property  was  appropriated 
under  the  prior  mortgage.  The  rule  here 
declared  does  not  militate  against  the  prin- 
ciple that  no  one  shall  take  advantage  of 
his  own  wrong,  but  proceeds  upon  the  prin- 
ciple that  the  plea  shows,  prima  facie,  no 
wrong  has  been  done  to  plaintifT,  to  bis 
Injuiy.  We  therefore  hold  the  facts  aver- 
red in  the  plea  were  a  full  answer  in  bat 
to  the  further  prosecution  of  the  suit  un- 
der the  pleadings.  PlalnOfT  might  have  re- 
plied to  the  plea,  and  averred  the  facts 
necessary  to  authorize  a  further  mainte- 
nance of  the  suit,  in  accordance  with  the 
principles  of  law,  as  we  have  declared 
them.     Bwing  v.  Blount,  20  Ala.  694. 

There  is  no  objection  made  to  the  plea 
because  it  fails  to  ofTer  to  pay  the  costs 
which  had  accrued  before  the  piuchase  of 
the  property  and  the  filing  of  the  plea. 
We  are  not  permitted  to  consider  any 
causes  of  demurrer  not  specially  assigned. 
Code,  S  2690,  and  authorities  dted.  The  plain- 
tiffs were  entitled  to  their  costs  accruing 
before  plea  No.  4  was  filed.  There  Is  no  er- 
ror In  the  record.    Affirmed. 


m  Ala.  no) 

WADSWORTH  v.  DUNNAM  et  al. 

(Supreme  Cionrt  of  Alabama.     Jane  7,  1893.) 

"Ijjtoxicatiko  Bittsks  avd  Bbvbbaoes"— Wh\i 
Constitute—  Question  fob  Jubt  — "Gikbeno 

COBDI  Ali "— INBTBOCTIONS. 

1.  Whether  "ginseng  cordial"  is  an  'intox- 
icating bitters  or  beverage,"  within  the  meaning 
of  a  statute  prohibiting  their  sale,  is  a  question 
for  the  jury. 

2.  On  a  trial  where  the  tsane  was  whether 
"ginseng  cordial"  was  an  'intoxicating  bitten 
or  beverage,"  and  the  evidence  that  it  was  a 
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medicine  was  that  the  mlztare.  In  addition  to 
alcohol  and  water,  contained  ginseng  and  other 
roots  having  medicinal  properties,  while  an  ex- 
pert testified  that  he  had  analyzed  the  cordial, 
and  that  the  ginseng  and  other  herbs  contained 
no  medicinal  properties  whatever,  and  there 
was  evidence  that  the  cordial  was  not  nsed  by 
sick  iiersons,  but  was  sold  to  persons  having  no 
occasion  for  medicine,  and  drank,  to  intoxica- 
tion,  as  a  beverage,  it  was  error  for  the  coort 
to  assume  in  its  charge  that  the  mixture  pos- 
sessed medicinal  properties. 

3.  On  a  trial  where  the  issue  was  whether 
"ginseng  cordial"  is  an  "intoxicating  bitters  or 
beverage,"  a  charge  that  it  was  not  intoxicat- 
ing uiuesB  its  "moderate  and  reasonable  use" 
would  produce  inebriety  is  erroneous,  since 
those  Uqnors  which  the  law  recognizes  as  per 
se  intoncating  produce  inebriety  only  by  an 
immoderate  and  unreasonable  nse. 

4.  In  determining  whether  a  compound  is 
an  intoxicating  beverage,  virithin  the  meaning 
of  a  statute  prohibiting  the  sale  of  such  bev- 
erages, the  question  is  not  what  quantity  is 
necessary  to  produce  intoxication,  but  whether 
that  quantity,  be  it  great  or  small,  may  be 
taken  without  other  baleful  effects  than  such 
as  are  usually  incident  to  intoxication. 

Appeal  from  drciilt  court,  Shelby  covnty; 
Le  Roy  F.  Box,  Judge. 

Action  by  F.  P.  &  G.  Ij.  Dunnam  against 
A.  J.  Wadsworth  on  certain  promissory  notes 
executed  by  defendant  to  plaintiffs.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Beversed  and  remanded. 

The  defendant  filed  a  special  plea,  and  set 
up  as  a  defense  to  the  notes  sued  on  that 
they  were  glTffli  in  settlement  of  an  account 
between  the  plaintiffs  and  the  defendant, 
whidi  account  contained  items  for  intoxicat- 
ing bitters  or  beverages  having  the  name  of 
"Ginseng  Cordial,"  which  were  sold  to  him 
by  the  plaintiffs  in  violation  of  an  act  of  the 
legislature  prcdilblting  tbe  sale  of  ^>IrituouB, 
ylnons,  w  malt  liquors,  or  Intoxicating  bit- 
ters or  beverages,  In  precinct  No.  4  of  Shel- 
by county,  In  which  precinct  the  sales  were 
mada  Whether  or  not  ginseng  cordial  was 
an  Intoxicating  liquor  constituted  the  only  Is- 
sue of  fact  In  the  cause.  The  facts  bearing 
on  this  plea  are  sufficiently  stated  In  the 
opinion. 

W.  8.  Clay,  for  appelant  Henry  Wilson, 
for  appellees. 

McCbEIiLAN,  J.  This  action  is  oa.  cer- 
tain notes  given  by  Wadsworth  to  F.  P.  & 
O.  L.  Dunnam  In  settlemait  of  an  account 
Some  of  the  items  of  this  account  were 
charges  for  botttes  of  "ginseng  cordial"  sold 
by  plaintiffs  to  defendant  A  statute  of 
force  at  the  place  of  these  sales  made  It  "un- 
lawful for  any  person  or  persons  to  sell,  give 
away,  or  otherwise  dispose  of,  any  spiritu- 
ous, vinous  or  malt  liquors,  or  Intoxicatbig 
bitters  or  beverages,"  and  Imposed  a  penalty 
for  Its  violation.  Acts  1882-83,  pp.  613-616. 
The  defense  was  that  this  ginseng  cordial 
was  an  Intoxicating  bitters  or  beverage,  with- 
in this  act,  and  the  plea  to  this  effect  pre- 
Bmted  the  sole  issue  on  the  trial  below.  Ota- 
seng  cordial  is  not  what  is  generally  known 
as  Intoxicating  liquor,  such  as  whisky,  bran- 
dy, gin,  and  tbe  like,  nor,  on  the  other  band. 


1b  it  what  Is  generally  and  properly  known 
as  medicine,  or  as  a  toilet  or  culinary  arti- 
cle, recognized  as  such  In  standard  authority, 
—the  United  States  Dispensatory,  for  in- 
stance,—sucdi  as  tincture  of  goitian,  par<>- 
gorlc,  bay  nun,  cologne,  essence  of  lemon, 
and  the  like,  which,  though  containing  alco- 
hol, and  capable  of  producing  intoxication, 
are  not  intoxicating  liquors,  bitters,  or  bev- 
erages within  prohibitory  statutes;  and  it  Is 
not,  tb^refore,  to  be  declared,  as  matter  of 
law,  ellber  that  this  cordial  is,  or  that  it 
Is  not,  within  the  provisions  of  the  act  re- 
ferred to.  Whether  It  is  so  or  not  is  a  ques- 
tion of  fact  for  the  jury,  under  the  Instruc- 
tions of  the  court  Blade,  Intoz.  LIq.  |  8; 
Intoxicating  Llqaor  Cases,  29  Kan.  751; 
Carl  V.  State,  87  Ala.  17,  6  South.  Eep.  U8. 

On  this  issue  of  fttct  there  was  evidence 
—Indeed  It  was  not  controverted— that  the 
cordial  in  question  contained  alcohol,  and 
the  evidence  for  the  defendant  was  that  the 
proportlMi  of  alcoh(d  was  so  great  as  that 
the  mixture  was  about  as  intoxicating  as 
whisky.  There  was  no  pretense  on  the  part 
of  plaintiffs  that  the  decoction  was  useful, 
or  intended  to  be  used  as  an  article  for  the 
toUet  or  for  culinary  or  medianlcal  purposes. 
Their  sole  theory  was  that  It  was  a  medi- 
cine containing  only  sufficient  alcohol  to  pre- 
vent fermentation.  But  the  only  evidence 
adduced  in  support  of  this  theory  was  that 
"the  mixture  consisted  of  thirty  parts  of 
water,  eight  parts  of  alcohol,  two  parts  of 
simple  syrup,  and  ginseng  and  othw  roots 
and  herbs  posseeslng  medicinal  properties." 
On  the  other  hand,  an  expert  testified  for 
defendant  that  he  had  analyzed  the  cordial, 
and  that  the  ginseng  and  other  herbs  it  con- 
tained possessed  no  medicinal  properties 
whatever;  and  the  evidence  further  went  to 
show  that  ijhe  cordial  was  not  sold  to,  or  used 
by,  sick  persons,  but  was  sold  to  persons 
having  no  occasion  for  a  medicine,  and  drank 
by  them,  to  Intoxlcaticxi,  as  a  beverage.  In 
view  of  this  cont»iti(m  of  the  plaintiffs  that 
the  mixture  was  a  medicine,  and  not  a  bev- 
erage, and  this  evidence  on  the  part  of  the 
defendant  that  it  was  not  a  medicine  at  all, 
and  possessed  no  medicinal  qualities,  but 
was  an  Intoxicating  beverage,  it  was  mani- 
fest error  for  the  trial  court  to  assume,  as 
It  did,  In  the  third  charge  given  at  plaintiffs' 
request,  that  the  mixture  did  possess  medic- 
taal  properties.  Cary  v.  State,  76  Ala.  78; 
y«»!niinn  y.  Anderson,  Id.  403;  Joyner  v.  State, 
78  Ala.  448;  Carter  v.  Chambers,  79  Ala. 
223;  Jonas  v.  Field,  S3  Ala.  445,  8  Soutii. 
Bep.  803. 

In  giving  many  of  the  diarges  requested 
by  the  plaintiffs,  and  In  refusing  some  of 
those  asked  by  the  defendant  the  court  be- 
low proceeded  on  the  idea  that  aside  from 
other  considerations,  ginseng  cordial  could 
not  be  said  to  be  an  intoxicating  bitters  or 
beverage  If  It  produced  intoxication  only 
when  used  unreasonably.  Inordinately,  im- 
moderately, or  excessively,  and  would  not 
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have  this  effect  tf  used  reasonably  and  mod- 
erately, or  in  ordinary,  and  not  ezceaaiTe, 
potati(Hi8.  Thus,  diai^  2  given  for  plain- 
tub,  in  ita  last  sentence,  dedareo:  "If  the 
Utters  sold  in  this  caan  would  not  in  or- 
dlnary  and  reasonable  nse,  intoxicate,  the 
Jniy  nmst  find  for  the  plaintiffs."  Charge  4 
for  plaintiff^  is  in  the  following  language; 
"It  is  not  the  question  whether  it  was  possi- 
ble to  nse  the  bitters  as  an  intoxicating  bev- 
erage, but  whether  it  is  reasonably  suscepti- 
ble of  sach  use,  and  it  must  be  such  by 
modeiate  and  practical  use,  not  by  immod- 
erate or  excessive  use.  If  the  Jury  believe 
from  the  evidence  that  the  bitters  must  have 
been  drunk  immoderately  or  excessively  in 
Older  to  make  it  practically  or  reasonably 
susceptible  of  use  as  an  intoxicating  bever- 
age, then  they  must  find  for  the  plaintiffs." 
Ciharge  7  of  plaintiffs'  series  is  as  follows: 
"If  the  evidence  shows  that  the  bitters  sold 
by  plaintiffs  were  only  intoxicating  when 
used  excessively  or  immoderately,  then  the 
jury  must  And  for  the  plaintiffs."  And  so 
with  several  other  instructions  given  at 
plaintiffs'  request,  while  one  or  two  charges 
asked  by  defendant,  and  refused,  were  in- 
tended to  instruct  the  Jury  tliat  the  decoc- 
tion might  be  held  to  be  an  intoxicating  bev- 
erage notwiithstanding  moderate  use  of  it 
would  not  produce  intoxication.  In  giving 
these  charges  for  the  plaintiffs  the  court  be- 
low, in  our  opinion,  set  up  a  false  criterion 
for  the  determinaticm  of  the  question  In- 
volved. The  words  Employed  in  the  instruc- 
tions are,  of  course,  to  be  taken  in  their'  or- 
dinary significance.  The  word  "intoxica- 
tion," as  therein  used,  means  an  atmormal 
m«ital  or  physical  condition  due  to  the  in- 
fluence of  alcotu^c  liquors,  a  visible  exdta- 
tatlon  of  the  passloos,  an  impairment  of  the 
judgment,  or  a  derangement  or  impairment 
of  phydcal  functions  or  energies.  Black, 
Intox.  Uq.  S  423;  Insurance  Co.  v.  Jones,  04 
Ala.  4S4.  10  South.  Rep.  530.  This  implies 
a  condition  which  would  not  result  from  the 
reasonable,  ordinary,  and  moderate  use  of 
the  most  intoxicating  liqpiors.  Intoxication 
by  means  even  of  those  liquors  which  the 
law  itself  recognizes  as  per  se  intoxicating, 
in  general  acceptance,  is  produced  by  their 
unreasonable,  inordinate,  immoderate  or  ex- 
cessive use,  and  to  say  that  no  liquor  is  in- 
toxicating unless  Its  moderate  and  reasona- 
ble nse  will  produce  inebrierty  is  to  declare 
that  no  liquor  whatever  Is  Intoxicating.  This 
cannot  be,  and  is  not,  the  test.  The  true 
criterion  is  that  declared  by  Justice  Brewer 
In  the  Kansas  Liquor  Oases  referred  to 
above,  and  adopted  by  this  court  In  Oari  v. 
State,  supra.  It  is  thus  stated:  "If  the 
compound  or  preparation  be  such  that  the 
distinctive  character  and  effect  of  intoxicat- 
ing liquor  are  gone,— that  its  use  as  an  in- 
toxicating beverage  Is  practically  impossible 
by  rinson  of  the  other  ingredieats,— it  is  not 
wllJiin  the  statute.  •  •  •  On  the  other 
hand.  It  the  intoxicating  liquor  remain  as 


a  distinctive  force  in  the  compound,  and  sudh 
compound  is  reasonably  liable  to  be  used 
as  an  intoxicating  beverage,  it  is  within  the 
statute,  and  this  though  it  contain  many  oth- 
er ingredients,  and  Ingredients  of  an  inde- 
pendent and  Ijenefidal  force  in  counteracting 
disease  or  strengthening  the  system.  'In- 
toxicating liquors,  or  mtxtnres  thereof.' 
This,  reasonably  construed,  means  liquors 
which  will  intoxicate,  and  which  are  com- 
monly used  as  beverages  for  such  purposes, 
and  also  any  mixture  of  such  liquors  as,  re- 
taining their  intoxicating  qualities,  it  may 
fairly  be  presumed,  may  be  used  as  a  bever- 
age, and  become  a  substitute  fcH*  the  ordi- 
nary intoxicating  drinks."  Oivea  that  the 
particular  compound  will  intoxicate,  the 
question  is  not  what  quantity  of  It  is  neces- 
sary to  produce  intoxication,  but  whether 
the  necessary  quantity,  however  great  or 
small,  may  reasonably  be  drunk.  It  is  of 
no  consequence  that  it  may  require  from  two 
to  eight  botties  of  this  "ginseng  cordial"  to 
produce  intoxioation.  If  that  quantity  may 
be  taken  without  otiier  deleterious  conse- 
quences than  such  as  are  Incident  to  intoxi- 
cation. If  the  quantity  requisite  to  a  state 
of  intoxication  may  be  safely  used,  it  is  a 
conipoimd  "reasonably  liaUe  to  be  used  as 
an  Intoxicating  beverage,"  and  therefore 
Ti'Ithln  the  statute.  The  instructions  to 
which  we  have  adverted  appear  especially 
misleading  and  erroneous  whoi  referred  to 
the  undisputed  evidence  that  the  compound 
was  agreeaUe  to  the  taste;  that  it  was 
used  solely  as  a  beverage,  and  to  a  great  ex- 
tent as  such;  and  that  it  could  be  relied 
on  to  produce  intoxication  without  any  bale- 
ful consequences,  other  than  are  incident  to 
intoxlcaticm  by  means  of  other  alcohi^c  liq- 
uors. Their  natural  effect  In  this  connec- 
tion, taken  with  evidence  on  the  part  of 
plaintiffs  that  It  required  from  two  to  el^ht 
14rOimce  botties  to  produce  intoxication,  was 
to  Impress  the  jury  that  the  cordial  was 
not  an  intoxicating  beverage  merely  because 
it  took  a  good  deal  of  it  to  accomplish  in- 
ebriety, when  upon  no  principle  or  reason 
can  the  quantity  alone  have  any  bearing  on 
the  matter,  so  long  as  the  compound  is  agree- 
able to  the  taste,  and  the  necessarr  quan- 
tity may  be  safely  taken.  These  chatses, 
clearly,  should  not  have  been  given.  What 
we  have  said  will  sufSce  for  the  guidance  of 
the  circuit  court  on  another  trial.  Reversed 
and  remanded. 


(99  Ala.  325) 
LOUISVILLB  &  N.  R.  CO.  v.  GRANT  et  al. 
(Supreme  Court  of  Alabama.     June  20,  1S93.) 

Cabribbs  Of  GtooDs  —  Injtjbies  to  Stock  whilb 
BiiNS  Tkakbpobtbd — Release  rROM  Liabilitt 
BT  Contract— EffbCT—Neoliobkcb—Qobstios 

BOB  JUBT. 

1.  Thongh  shippers  of  live  stock  asrree  to 
release  the  carrier  from  liability  for  all  loss  t»r 
damage  to  such  stock  whieh  is  not  the  result  of 
the  wlllful  neglieence  of  its  agents,  the  carrier 
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Is  liable  for  damages  arising  from  its  own  or 
its  serrants'  negligence. 

2.  In  an  action  against  a  railroad  company 
for  injuriea  to  horses  transported  over  its  line, 
it  a()peared  that  it  was  the  last  of  three  con- 
necting lines  over  which  the  stock  was  shipped, 
and  plaintiffs  averred  that  such  injury  was 
caused  by  defendant's  negligence.  Defendant 
receipted  for  the  stoclc  as  in  "good  order  and 
condition,"  and  there  was  other  evidence  that 
the  horses  were  unhurt  when  received  from 
the  connecting  line,  and  that  they  were  injured 
when  they  reached  their  destination.  Defend- 
ant's conductor  testified  to  facts  which  made  it 
difficult  to  see  how  the  injury  could  have  oc- 
curred on  defendant's  line.  Held,  that  whether 
or  not  the  horses  were  injured  by  defendant's 
negligence  was  a  question  for  the  jury. 

Appeal  from  circuit  court,  Montgomery 
county;  John  P.  Hubbard,  Judge. . 

Action  by  Graut  &  Ridiaidson  against  the 
Louisville  &  Nashvlile  Railroad  Company  to 
recover  damages  for  Injuries  to  horses  while 
being  shipped  over  defendant's  road,  and 
caused  by  its  negligence.  From  a  judgment 
entered  on  the  verdict  of  a  jury  In  favor  of 
plaintiffs,   defendant  appeals.     Affirmed. 

The  plaintiffs  below.  Grant  &  Richardson, 
sued  the  Louisville  &  Nashville  Railroad 
Company  tor  damages  "for  the  failure  of 
defendant  to  convey  safely  and  securely, 
and  to  deliver  safely  and  without  lnj\uy, 
27  horses,  the  property  of  plaintiftB,  and 
which  were  received  by  defendant  as  a  com- 
mon carrier,  to  be  delivered  by  the  defend- 
ant to  plaintiffs  at  the  city  of  Montgomery, 
in  the  state  of  Alabama,  for  a  reward;"  and 
the  furtlier  ETenneuts  are  "tliat  the  defend- 
ant faUed  to  convey  safely  and  securely,  and 
to  deliver  safely  and  without  injury,  the 
same  to  plaintiffs,  at  the  place  aforesaid,  as 
it  was  the  duty  of  defendant  to  have  done. 
And  plaintiffs  aver  that  said  stock  was  ship- 
ped by  plaintiffs  from  Oswego,  in  the  state 
of  Kansas,  to  Montgomery,  In  the  state  of 
Alabama.  That  all  of  said  stock,  while  In 
possession  of  defendant,  aa  such  common 
carrier,  were  injured  and  damaged  and  be- 
came sick,  sore,  and  faint  from  deprivation 
of  food,  rest,  and  water,  and  from  long  con- 
finement wlthoat  rest,  In  a  close  car;  and 
that  when  said  stock  reached  the  city  of 
Montgomery,  Ala.,  on  the  26th  day  of  De- 
cember, 1889,  they  were  in  a  bad  condition." 
And  then  the  complaint  proceeds  to  describe 
their  condition  in  detail.  One  was  thrown 
down  in  the  car,  and  trampled  on  and  hurt 
inwardly;  one  was  strained  In  the  stifle 
Joint;  one  was  injured  across  his  back,  from 
bdng  thrown  down  and  trampled  upon  by 
other  animals;  and  that  the  load  of  stocK 
was  damaged,  bruised,  Injured,  and  disfig- 
ured. Then  follows  these  furthw  aver- 
ments: "And  plaintiffs  aver  that  said  hors- 
es, at  the  time  they  were  received  by  de- 
fendant as  aforesaid,  as  a  common  carrier, 
to  be  safely  conveyed  over  its  line  of  rail- 
road, and  to  be  delivered  to  plaintiffs  In  the 
<dty  of  Montgomery,  Alabama,  as  aforesaid, 
for  a  certain  reward  to  the  defendant  In 
that  bdialf,  were  of  the  yalue,  at  least,  of 
five  tiiousand  dollars,  yei.  ttie  defendant,  not 


regarding  Its  duty,  aa  such  common  carrier, 
did  not  convey  such  stock  or  horses  to  the 
said  city  of  Montgomery,  Alabama,  aa  afore- 
said, and  did  not  safely  and  without  Injury 
deliver  the  same  to  the  plaintiffs  at  said 
city  of  Montgomery;  but,  on  the  contrary, 
the  said  def^idant,  being  such  common  car- 
rier, as  aforesaid,  did  by  Its  carelessness, 
uegUgenoe,  and  default  in  the  premises  In- 
jure the  said  stock  above  partieulaiiy  raea- 
tioned  and  described,  to  the  damage  and  in- 
Jury  of  plaintiffs  to  the  amount  of  $3,000." 
The  defendant  took  Issue  on  the  complaint, 
and  on  the  trial  a  verdict  was  rendered  for 
plaintiffs  for  $600.  There  was  but  one  ex- 
ception reserved  by  defendant  in  the  course 
of  the  trial,  and  that  one  was  on  the  re- 
fusal of  the  court,  at  its  instance,  to  give 
In  its  favor  the  general  charge. 

J.  D.  Richardson,  one  of  the  plaintiffs, 
testified  that  bis  partner,  Mr.  Grant,  shipped 
the  stock  to  witness  fix>m  Oswego,  Kan., 
consigned  to  him  at  Montgomery,  and  salt 
him  the  contract  or  bill  of  lading,  which 
he  identified  and  offered  in  evidence.  Its 
material  parts  are  that  special  rates  are 
given,  upon  conditions  that  its  rules  of  ship- 
ment as  specified  in  its  contract  of  affreight- 
ment or  bill  of  lading  are  to  be  accepted  and 
compiled  with;  and  in  consideration  of  the 
acceptance  by  the  shippers  of  these  condi- 
tions the  St  Louis  &  San  Francisco  Railway 
Company  agreed  to  transport  for  the  partie>> 
of  second  part  (the  plaintiffs)  one  car  ot 
horses  to  Mdiolas  Staitlon,  at  the  nUe  ox' 

dollars  per  car  load,  the  same  being 

a  special  rate,  lower  than  the  regular  rates 
mentioned  in  their  tariff,  in  consideration  of 
which  the  parties  of  the  second  part  (plain- 
tiffs) released  the  party  of  the  first  part 
(said  St  Louis  &  San  Francisco  Railway 
Company)  from  the  liability  of  a  commcm 
carrier  in  the  transportation  of  said  stock, 
and  agreed  that  such  liability  should  be  (mly 
that  of  a  private  carrier  for  hire,  and  fiiom 
any  liability  for  any  dday  In  shipping  said 
stock  after  the  delivery  thereof  to  the  agent 
of  said  railway  company.  The  shippers  ac- 
cepted for  transportation  the  car  provided 
by  the  railway  company,  used  for  the  ship- 
ment of  stock,  and  assumed  all  risk  of  In- 
Jury  which  the  animals  or  either  of  ttaem 
ml^t  rec^ve  In  consequence  of  any  of  them 
b^ng  wild,  unruly,  or  weak,  or  maiming 
each  other  or  themselves,  or  in  C(»iaequ«ice 
of  heat  or  suffocation  or  other  ill  ^ects 
from  being  crowded  In  the  car,  or  of  b^ng 
Injured  by  the  burning  of  h^,  straw,  or 
other  material  used  by  the  owner  for  feed- 
ing the  stock  or  otherwise,  and  all  risk  or 
damage  which  might  be  sustained  by  reason 
of  any  delay  in  audi  transportation,  or  loss 
or  damage  from  any  other  cause  or  thing, 
not  resulting  from  the  vriUful  negligence  of 
the  agent  of  the  railway  company.  The  con- 
tract concludes:  "And  It  is  further  stipu- 
lated and  agreed  between  the  parties  hereto 
that,  in  case  the  lire  stock  mentioned  berein 
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la  to  be  transported  over  the  road  or  roads 
of  any  other  railroad  company,  the  said 
party  of  the  first  part  shall  be  released  from 
liability  of  every  kind  after  said  live  stock 
shall  have  left  its  road,  and  the  party  of  the 
second  part  hereby  so  expressly  stipulates 
and  agrees;  the  understanding  of  both  par- 
ties hereto  being  that  the  party  of  the  flist 
part  shall  not  be  held  or  deemed  liable  for 
anything  beyond  the  line  of  the  St.  Louis 
and  San  Francisco  Ry.  CJompany,  except  to 
protect  the  through  rate  of  freight  named 
herein."  The  witness  testified  that  Nicholas, 
referred  to  in  tlie  bill  of  lading,  is  Nicholas 
Junction,  on  the  Kansas  City  &  Memphis 
Railroad;  that  from  Oswego  to  Montgomery 
the  time  was  about  four  and  a  half  or  five 
days,  and  the  distance  about  700  miles;  that 
be  had  no  one  In  attendance  on  said  stock 
on  the  Journey;  that  the  bill  of  lading, 
which  was  signed  by  his  partner.  Grant, 
was  the  only  contract  he  took  or  was  takoi 
by  his  partner  for  the  shipment  of  this 
stoci^  The  evidence  tends  to  show  that  the 
car  containing  the  stock  left  Oswego  in  the 
afternoon  of  the  2lBt,  arrived  at  Birming- 
ham at  11:45  A.  M.,  the  25th  of  December, 
and  left  the  same  day  at  3:30  P.  M.,  arriv- 
ing at  Montgomery,  and  car  placed  tn  stodc 
yard  at  that  place,  at  11:15,  and  shlpp^n 
notified  at  12  M.  of  the  26th  of  December, 
and  that  the  horses  were  in  a  damaged  con- 
dition, very  much  as  described  in  the  com- 
plaint W.  W.  Brown,  for  plaintiff,  testified 
that  he  was  a  clerk  In  the  office  of  the 
Kansas  City,  Memphis  &  Birmingham  Rail- 
road Company  at  Birmlngliam,  which  has 
a  connection  with  the  St.  Louis  &  San  Fran- 
cisco Railway  Company,  and  also  with  the 
defendant  comi>any;  that  the  stock  In  ques- 
tion arrived  at  Birmingham,  and  was  de- 
livered to  the  defendant  comi>any,  at  11:45 
A.  M.,  December  25th;  that  the  stock  was 
free  from  bruises,  and  In  good  condition, 
and  was  so  receipted  for  by  the  defendant 
company,  at  the  time  the  stock  was  de- 
livered to  it  by  the  Kansas  City,  Memphis 
&  Birmingham  Railroad  Company.  On  the 
cross-examination  he  testified  that  the  car 
was  In  the  yard  of  the  Kr.usas  'City  & 
Memphis  Company;  that  they  were  not  un- 
loaded or  taken  out  of  the  cars;  that  he  saw 
•them  first  In  the  train,  and  did  not  go  into 
the  car;  that  he  looked  for  injuries,  and 
could  have  told  whether  there  were  any 
swollen  or  bruised  hocks;  that  the  car  was 
placed  on  the  def^idant's  track,  and  It  was 
the  custom  of  railroads  to  receipt  for  any 
freight  "in  good  order  and  condition,"  and, 
if  anything  was  found  wrong,  to  notify  the 
road  from  which  they  got  it;  that  he  could 
not  testify  that  the  horses  were  not  bruised 
at  all,  but  they  were  not  scratched  up  or 
scarred  in  any  way;  tliai.  he  looked  for 
scars,  and  it  was  bis  business  to  do  so;  that 
he  made  a  personal  and  dose  examination 
of  this  stock,  and  was  positive  that  the  stock 
was  In  good  order  and  condition,  and  free 


from  bruises,  scratches,  and  scars;  that  they 
were  fed  in  the  car,  by  means  of  a  trou^ 
along  the  side  of  the  car,  and  he  looked 
through  the  cracks  and  through  the  door 
when  opened  to  feed  them,  and  reiterated 
the  statement  ttiat  the  stock  was  in  good 
condition  when  delivered  to  defendant.  W. 
T.  Calloway,  for  defendant,  testified  that  he 
was  the  conductor  on  the  defendant's  train 
that  brought  the  car  of  stock  to  Montgom- 
ery; that  his  train  had  no  rough  handling, 
and  no  wreck  or  run  off,  and  that  the  road 
between  Birmingham  and  Montgomery  was 
in  good  conditiou;  that  there  was  no  one  In 
charge  of  the  stock;  when  he  rec^ved  them 
at  Birmingham  all  the  stodc  was  standing 
up;  that  one  horse  got  down  on  the  way, 
at  Jamison,  44  miles  from  Birmingham,  and 
had  his  foot  in  the  crack  of  the  car,  about 
two  or  three  feet  from  the  bottom;  that  he 
tried  to  get  the  horse  up  with  the  aid  of 
a  brakeman,  but  could  not  delay  the  train 
there,  and  went  on  to  Clanton,  11  miles 
from  Jamison,  where  he  got  the  animal  up; 
and  he  further  stated  that  he  did  not  luiow 
whether  the  stock  was  otherwise  injured  <x 
not.  W.  T.  Kerlln  testified  for  plaintiff  on 
rebuttal  that  he  had  been  connected  with 
the  def^idant  corporation  for  the  last  15 
years,  and  had  been  handling  lire  stock  all 
his  Ufe,  and  that  a  thorough  ocamlnation 
of  live  stock  could  not  be  made,  or  be  cotild 
not  do  so,  without  unloading  It 

Chas.  P.  Jones,  for  appellant  A.  A.  Wiley, 
for  appellees. 

HARAliSON,  J.  The  proof  shows  that  the 
St.  Louis  &  San  Francisco  Ballway  Company, 
which  received  the  car  load  of  horses  in- 
volved In  this  lltigatiMi,  has  through  connec- 
tion from  Oswego,  Kan.,  to  Montgomery,  Ala., 
connecting  with  the  Kansas  City,  Memplils 
&  Birmingham  Railroad  Company  at  Bir- 
mingham, and  that  road  had  one  with  the  de- 
fendant's road  at  that  point  Tbe  plaintiffs 
introduced  and  read  tn  evidence,  without  ob- 
jection on  the  part  of  defendant,  a  contract 
of  affreightment  made  by  plaintiffs  with  the 
St  liOuis  &  San  Frandsco  Railway  Company, 
to  transport  tliis  car  of  stock  from  Oswego, 
Kan.,  on  its  way  to  Its  destination,  Mont- 
gomety,  Ala.,  to  Nichc^as  Jtmction,  on  the 
Kansas  City  &  Memphis  Railroad,  under 
which  contract— as  both  sides  seem  to  admit 
by  their  course  of  proceeding— said  car  came 
from  its  starting  point  to  its  destination  at 
Montgomery;  and  the  proof  shows  that  the 
defendant  receipted  the  Kansas  City,  Mem- 
pliis  &  Birmin^iaxn  Railroad  Company  for 
said  car  at  Birmingham.  Under  tliat  ccm- 
tract  the  defendant  was  relieved  from  Its 
common-law  liability  as  a  common  carrier. 
The  liability  of  the  ceicrl&e  under  it  Is  reduced 
to  the  lowest  point  the  law  allows,— freedom 
from  damages  not  arising  from  its  own  or 
Its  servants'  negligenoe.  Beyond  that  meas- 
ure it  could  not  go,  although  It  attempted 
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vatDly  to  do  BO  by  gtlpulatluj;  that  it  should 
not  be  liable  for  loss  or  damage  which  did 
not  result  from  the  willful  negligence  of  Its 
agents.  It  was  bound,  notwithstanding  such 
a  stipulation,  to  exercdse  reasonable  and  prop- 
er care  and  foresight,  to  avoid  loss  and  Injury 
to  the  prc^erty  It  transported.  Railroad  Co. 
T.  Hailein,  52  Ala.  606;  Banking  Co.  v. 
Smlttia,  85  Ala.  47,  4  South.  Sep.  708;  Rail- 
way Co.  ▼.  Harwell,  91  Ala.  340,  8  South. 
Rep.  649.  Restricted  to  the  liabilities  in  this 
ocMitruct— limited  by  construction  within  legal 
bounds— the  plntntlffg  commenced  this  action, 
and  claim  tmder  It  for  all  that  it  allows.  Un- 
der the  complaint  filed,  however,  it  plays  no 
part  In  the  trial,  further  than  to  prescribe 
the  degree  of  neg^ence  to  which  the  defend- 
ant may  be  held.  It  will  be  observed  that, 
as  the  complaint  in  the  cauae  is  framed,  the 
action  Is  not  predicated  upon  the  absolute 
liability  of  the  defendant  as  an  Insurer  of  the 
safe  delivery  of  the  stock,  but  It  proceeds 
upon  the  alleged  negligence  of  the  defraidant 
in  the  transportation  of  the  hwrses.  Negli- 
gence is  the  gravamen  of  the  action.  n>e 
averment  is  "that  the  defendant  did,  by  its 
carelessness,  negligence,  and  default  in  the 
premises,  injure  the  said  stock."  Under  such 
averments  Qie  burden  was  on  the  plalntUfs 
to  show  that  the  injury  occurred  after  the 
animals  came  Into  the  possession  of  the  de- 
fendant. Railway  Co.  v.  Harwell,  (Ala.)  11 
South.  Rep.  781.  The  proof  tended  to  show 
that  the  horses  were  reodved  at  Birmingham, 
and  there  delivered  in  good  condition  to  the 
def^idant  If  the  evidence  of  the  plalntifls' 
witness  W.  W.  Brown  is  to  be  believed,  fliat 
fact  would  reasonably  appear  In  the  case. 
Besides,  the  defendant  receipted  for  them  as 
being  in  "good  order  and  c<Hidlti<m."  If  th^ 
wer«  In  good  order  and  o(»ialtion  when  de- 
livered to  defendant  at  Birmingham,  and  were 
in  very  bad  order  and  c(Hidltlon  when  they 
arrived  at  Montgomery,  <nie  of  two  c(Micla- 
Aaaa  is  roMiaestlonably  true:  dther  the  evi- 
Atsaoo  t«idtng  to  show  their  good  condition 
at  Blrmlngha.ni  is  a  mistake,  or  else  they  were 
injured  on  the  Journey  from  that  place  to 
Montgomny.  What  the  plaintiffs,  assuming 
the  burden,  as  they  did  by  the  terms  of  the 
oomplaint,  made  such  a  state  of  proof  as  we 
have  as  to  the  conditl(«  in  whldi  the  animalB 
were  delivered  to  the  defendant,  they  made 
out  a  prima  fade  case  against  the  defendant, 
on  which  they  might  have  recovered,  unless 
It  in  turn  overcame  that  proof;  and  showed 
that  the  injury  complained  of  was  not  done 
after,  but  before,  it  received  the  animals, 
and  whoi  they  were  in  the  custody  of  an- 
other company.  To  do  this  it  Introduced  as 
a  witness  the  conductor  who  brought  the  car 
containing  the  stock  with  his  train  from  Bir- 
mingham. He  swears  to  a  state  of  taota 
making  it  not  easy  for  one  to  see  how  damage 
could  have  occurred  on  the  route.  There  is 
dUUculty  in  arriving  at  a  conclusion  how  it 
was.  The  evidence  is  ocMiflioting,  and  very 
strong  oa  each  side.    Surely,  then,  it  was  a 


case  for  flie  Jury,  and  not  iov  the  oonrt,  ren- 
dering it  improper  for  the  general  charge 
asked  by  the  defendant  to  have  been  given. 
Afhrmed. 


(100  Ala.   «(2> 
BIRMINGHAM  MINERAL  R.  CO.  ▼ 
PARSONS. 
(Supreme  Cioiirt  of  Alabama.     July  22,  1893.) 

R^ILKO^n  COMPAmES— FaILOBE  to  llAIirTAIN  Cat- 
TLB  QUARDS — StaTOTB — VAlilDrTT — AOTIOX  FOB 
DaMAOBS— BUFFICIESCT  OF  COXPLAINT. 

L  Acts  1886-87,  p.  163,  g  1,  requiring  rail- 
road companies  to  put  in  cattle  guards,  and 
keep  them  in  order,  "whenever  the  demand  is 
made  ni>on  them,  or  their  agents  or  employes, 
by  the  owners  of  the  land  through  whicA  said 
road  passes  that  said  cattle  or  stock  guard  is 
necessary  to  prevent  the  depredation  of  stock 
upon  their  farm,"  is  not  in  conflict  with  any 
provision  of  the  state  constitution  because  it 
leaves  it  to  be  determined  by  such  landowners 
when  such  cattle  guards  shall  be  built. 

2.  Acts  1886-87,  p.  163,  S  2.  pro^-iding  that 
as  to  all  stock  passing  over  or  through  cattle 

faards  on  any  Ime  of  railroad,  and  committing 
^redations  on  land,  the  company  shall  be  lia- 
ble for  the  damages  proven,  and  all  costs,  etc. 
is  unconstitutional,  in  that  it  imposes  an  abso- 
lute liability  on  the  company  for  such  damage, 
whether  it  is  guilty  of  any  negligence,  or  want 
of  compliance  with  the  requirements  of  the 
statute,  or  not. 

8.  In  an  action  against  a  railroad  comoany 
under  snch  statute,  a  count  of  the  complaint 
which  alleges,  as  the  ground  of  recovery,  that 
defendant  negligently  and  carelessly  'left  open" 
the  stock  gaps,  is  insufficient,  since  it  is  not 
intended  that  such  gaps  should  be  closed. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; James  B.  Head,  Judge. 

Action  l^  A.  F.  Parsons  against  the  Bir- 
mingham Mineral  Railroad  (Company  to  re- 
cover damages  to  plaintiff's  crops,  canscd 
by  the  failure  of  defendant  to  erect  and 
maintain  proper  cattle  guards  on  Its  road, 
where  it  entered  plaintiff's  land.  B'rom  a 
Judgment  in  favor  of  plaintiff,  defmdant 
appeals.    Reversed. 

The  complaint,  as  amended,  contained 
three  counts.  Hie  gravamen  of  tlie  first 
count  is  that  the  damage  was  caused  by  the 
defendant's  failure,  on  the  plaintUTs  de- 
mand, to  construct  proper  stock  gaps  where 
Its  road  entered  upon  and  left  the  plalntifl's 
fidds,  and  that  the  stock  gaps  whldi  the 
plaintiff  had  constructed  were  so  cardessly, 
negligently,  and  unskillfully  done  that  stock 
passed  over  them  and  caused  the  damage 
complained  of.  The  gravamen  of  the  sec- 
ond count  is  that,  after  the  plaintiff's  de- 
mand to  erect  stock  gaps  where  Its  road  en- 
tered upon  and  left  plalntUTa  land,  the  de- 
fendant so  negligently  and  car^essly  left 
open  Its  said  stock  gaps,  as  ccmstructed,  that 
stock  entered  upon  plalntifl's  land,  and 
caused  the  damages  complained  of.  The 
gravamen  of  the  third  count  is  that  after 
the  demand  by  the  plaintiff  the  defendant 
negligently  failed  to  put  In  stock  gaps,  of 
proper  OMistmctlon,  and  that,  by  reason  of 
soch  failure,  stock  and  cattle  entered, 
throat^  and  by  way  of  defendant's  line  of 


Digitized  by 


Google 


Ala.) 


BIBMIKGHAM  MINEBAL  B.  CO.  «.  FABSONS. 


608 


road,  Into  the  plalntiS's  cnlttvated  lands,  ] 
where  he  had  a  crop,  and  caused  the  dam- 
ages complained  of.  The  defendant  de- 
murred to  each  of  these  connts,  assigning 
to  each  count  substantially  the  same  ground 
of  demurrer,  which  was,  in  effect,  that  at 
common  law  the  defendant  was  not  re- 
quired  to  erect  and  maintain  stock  gaps 
where  its  road  entered  and  left  the  plaln- 
tUTs  lands,  and  that  the  statute  approved 
December  U,  1886,  (Acts  1886-S7,  p.  1C3») 
creating  such'  requirement  la  uuconstita- 
tional  and  void.  The  demurrer  to  the  sec- 
ond count  also  proceeded  on  the  Idea  that, 
if  the  statute  referred  to  was  constitutional. 
It  created  no  duty  on  the  part  of  the  appel- 
lant to  close  Its  stock  gaps.  The  domnrrer 
to  each  of  the  coimts  was  omrruled,  and  the 
rulings  of  the  court  thereon  constitute  the 
only  assignments  of  errors. 

Hewitt,  Walker  &  Porter,  for  appellant 
W.  R.  Houghton,  Francis  D.  Nabers,  and 
Komedy  &  Hickman,  for  appellee. 

HARALSON,  J.  The  demurrer  to  the 
complaint,  which  was  overruled,  presents  a 
single  questicHi  for  our  consideration,— that 
of  the  constitutionality  of  the  act  of  the 
l^lslature  approved  December  11,  1883, 
(Acts  1886-87,  p.  163.)  It  is  entitled  "An 
act  requiring  railroads  to  build,  and  keep 
cattle  and  stock  guards  In  order,  upon  their 
respective  lines  of  roads."  Its  first  section 
Is:  "That  all  railroads  within  the  territorial 
limits  of  the  state  of  Alabama,  shall  be  re- 
quired to  put  In  cattle  or  stock  guards,  upon 
their  respective  Unes  of  roads,  and  keep  the 
same  In  order,  whenever  the  demand  is 
made  upon  them,  or  their  agents  or  em- 
ployes, by  the  owners  of  the  land  through 
which  said  road  passes,  that  said  cattle  or 
stock  guard  is  necessary  to  prevent  the 
depredation  of  stock  upon  their  farms." 
The  second  section  provides  that  on  and 
after  the  xmssage  and  approval  of  the  act, 
as  to  all  stock  passing  over  or  through  cat- 
tle guards  upon  any  line  of  railroads  in  this 
state,  and  committing  depredations  and 
damages  to  the  owners  of  the  land,  the  com- 
pany shall  be  liable  for  the  full  amount 
at  damages  proven  to  have  been  sustained 
by  the  party  damaged,  and  all  costs  ac- 
cruing in  the  collection  of  said  damages, 
which  damages  can  be  recovered  by  suit  In 
the  Justice  or  circuit  courts  of  Alabama, 
where  such  damages  were  committed:  pro- 
vided, that  the  railroad  company  can  only 
be  required  to  construct  cattle  guards  when- 
ever said  company's  road  enters  the  field 
or  upon  the  premises  of  any  person,  or 
where  the  premises,  or  any  portion  of  the 
same,  are  exposed  by  reason  of  said  road 
euterlng  upon  them,  or  running  through 
them. 

1.  It  is  well  understood  that  railroad  com- 
panies are  not  bound,  by  any  principle  of 
the  comm<«i  law,  to  fence  their  roads,  make 


cattle  guards,  or  erect  any  other  barrier  or 
stay  against  the  intrusiim  of  sto<^  upon 
their  roads  or  right  of  way,  and  are  not 
liable  for  injuries  happening  merely  for 
want  of  such  erections.  7  Amer.  &  Eng. 
Kno.  Law,  pp.  906,  912;  1  Bor.  B.  B.  614;  BaU- 
road  Co.  v.  Lyon,  62  Ala.  74.  Whenever 
a  company  Is  under  obligation  to  fence  Its 
right  of  way,  or  erect  cattle  guards,  It  Is 
by  virtue  of  a  contract  or  statute.  On  the 
other  hand.  It  is  equally  weU  settled  that 
acts  of  Incorporation  of  railroad  companies 
are  subordinate  to  the  general  police  regula- 
tion of  the  state,  and  that  the  requirement 
to  fence  their  rights  of  way,  and  erect  and 
maintain  cattle  guards,  falls  legitimately 
within  legislative  authority.  As  is  well  said 
in  American  Union  TeL  Co.  v.  Western 
Union  TeL  Co.,  67  Ala.  32:  "The  poUce 
power  of  a  state  Is  a  most  important  power, 
essential  to  Its  very  existence,  and  has  been 
declared  by  the  supreme  Judicial  interpreter 
of  the  federal  constitution  to  embrace  'the 
protection  of  the  lives,  health,  and  property 
of  her  citizens^  the  maintenance  of  good  or- 
der, and  the  preservation  of  good  morals;' 
and  the  legislature  cannot,  by  any  contract, 
divest  Itself  of  the  power  to  provide  for 
these  objects."  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25;  Van  Hook  v.  City  of  Sehna,  70 
Ala.  361;  RaUroad  Co.  v.  Baldwin,  83  Ala. 
619,  6  South.  Rep.  811;  7  Amer.  &  JBng. 
S2na  Law,  907.  The  unconstitutionality 
of  the  act  we  consider  Is  insisted  on,  "first, 
because  It  requires  the  railroad  to  erect 
cattle  guards  whenever  demand  Is  made 
upon  It,  by  the  owners,  that  the  cattle  or 
stock  guard  is  necessary  to  prevent  the 
depredation  of  stock  upon  their  farms,  thus 
nrxldng  the  landowner  the  sole  Judge  of 
the  necessity,  and  from  whose  decision  the 
railroad  has  no  appeal."  This  objection  re- 
lates especially  to  the  first  section  of  the 
act  The  criticism  cannot  be  sanctioned. 
This  is  a  mere  option  which  the  statute 
gives  the  owner  of  the  land.  The  guard— 
If,  and  when,  constructed— Is  for  his  benefit 
alone.  The  public  has  no  Interest  in  It 
furtiier  than  the  general  Interest  every  good 
citizen  feels  that  every  other  person  shall 
be  protected  In  his  rights  of  property;  and 
of  what  detriment  can  It  be  to  the  railroad 
that  the  owner  is  permitted  to  exempt  It 
from  a  duty  which,  without  his  exemption, 
would  be  absolute,  whether  the  owner 
needed  or  desired  the  cattle  gtmrd  or  not? 
If  the  statute  had  simply  required  the  com- 
panies to  erect  and  maintain  these  guards, 
In  all  Instances,  whenever  they  entered  the 
field  or  premises  of  a  party,  there  could,  un- 
der the  authorities,  be  no  objection  raised 
to  the  validity  of  the  law.  Why,  then, 
should  the  statute.  If,  In  Its  enactment  It 
would  lighten  the  burden.  If  any,  of  the 
corporations,  without  Injury  to  the  persons 
wh<Hn  it  was  designed  to  b«iefit  by  be-, 
stowing  this  optlcHi  on  them,  incur  Judicial 
dlsBleaaote?    The  point  of  thjs  suggestioa 
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becomes  more  pertinent  when  It  Is  remem- 
bered that  when  the  duty  to  fence  or  build 
cattle  guards  Is  made  absolute,  without 
reference  to  an  option  on  the  part  of  the 
owner  of  the  land,  the  owner  may  release 
the  obligation,  as  seems  to  be  well  settled. 
7  Amer.  &  Eng.  Bnc.  Law,  907;  1  Thomp. 
Neg.  p.  626,  i  26.  l%ie  case  of  Railway  Co. 
T.  Todd,  (Ky.)  15  a  W.  Kep.  56,  is  opposed 
to  this  view,  and  holds  tliat  this  power  of 
police  reguhition  cannot  be  delegated  to  the 
citiz^i.  No  authority  upon  wlUch  the  de- 
cision is  based  is  given.  The  constitution 
of  this  state  certainly  contains  nothing 
against  the  bestowment  of  such  an  option 
on  the  landowner,  in  connection  with  the 
exercise  of  this  police  Jmlsdiction  and  au- 
thority, and  we  are  at  a  loss  to  see  on  what 
principle  It  can  be  denied.  The  states  dele- 
gate tills  power,  without  question,  in  tlieir  cre- 
ations of  municipal  governments,  railroad 
commissions,  medical  and  examining  boards, 
qnarantine  commissions,  the  bestowment  of 
the  authority  for  the  ci-eation  by  the  people  of 
counties  and  parts  of  counties,  of  agricultural 
districts  in  which  fences  may  be  dispensed 
with,  and  stock,  not  allowed  to  run  at  large, 
and  in  other  instances,  perhaps,  wliich 
might  be  named;  and  it  can  be  readily  seen 
that  this  police  authority  may  be  more 
safely  and  beneficially  exercised,  often,  in 
leaving  Its  exercise  to  the  option  of  others, 
within  prescribed  and  proper  limitations, 
than  without 

2.  There  can  hardly  be  any  question  bat 
that  this  seccmd  section  imposes  an  at>solute 
liability  on  railroad  companies  "for  the  full 
amount  of  the  damages  proven  to  have  been 
Bustahied  by  the  party  damaged,  and  all 
°  costs  accruing  in  the  collection  of  said  dam- 
ages," whether  they  have  failed,  or  not, 
according  to  the  requirements  of  the  law, 
"to  put  in  cattle  or  stodt  guards  upon  their 
respective  lines  of  roads  and  keep  the  same 
to  order."  Indeed,  tMs  liability  is  clearly 
stated  to  the  words  of  the  section  Itself. 
There  are  many  conflicting  authorities  on 
this  question,  which  we  will  not  review,  or 
attempt  to  rectmclle.  In  7  Amer.  &  Eng. 
Bnc.  Law,  907,  it  is  stated  that  "statutes 
have  been  passed  to  England,  and  many 
of  the  states,  requiring  railway  companies 
to  fence  their  tradss,  [which  tocludes  cattle 
guards.  Id.  913,]  and  holding  them  llahle 
for  all  injuries  occasioned  by  a  failure  to  do 
so,  irrespective  of  whether  or  not  they  have 
been  guilty  of  negligence"  to  operating  their 
trains;  and  many  authorities  bearing  more 
or  less  totimately  on  the  question  are  cited 
as  supporting  the  text  Id.  927.  Counsel 
for  appellant,  to  their  elaborate  argument 
on  the  question,  (revlewtog  many  of  the  au- 
thorities,) conclude:  "We  concede  that  If 
the  aot  of  1886  had  imposed  absolute  liability 
to  cases  where  the  railroad  falls  to  erect 
gaps  at  all,  to  compliance  with  the  statute, 
this  would  have  been  a  valid  police  regula- 
tion, because  a  pmalty  imposed  for  a  viola- 


tion of  the  act  But  the  act  of  1886  goes 
furthw,  and  imposes  such  absolute  liability 
on  the  railroad,  though  It  may  have  fully 
complied  with  the  act,  to  erecting  and  keep- 
ing in  order  Its  gaps,  provided  stock  get 
over  them,  and  commit  depredations.  It  is 
therefore  manifestly  unconstitutional,  be- 
cause It  attempts  to  Impose  absolute  lia- 
bility, when  the  requirements  of  the  act 
may  have  been  fully  complied  with,  and 
no  negligence  exists.  This  is  not  a  valid 
police  regulation."  This  question  Is  not  a 
new  one  in  this  court  In  Zeigler  v.  Rail- 
road Co.,  58  Ala.  594,  we  had  occasion  to 
pass  upon  the  validity  of  an  act  which  pro- 
vided: "That  from  and  after  the  passage 
of  this  act,  all  corporations,  person  or  per- 
sons, owning  or  controlling  any  railroad  in 
this  state,  sliall  be  liable  for  aU  damages 
to  live  stoclc,  or  cattle  of  any  kind,  caused 
by  locomotive  or  railroad  cars."  It  was 
there  said  of  that  statute,  that  it  dispenses 
with  all  proof  of  the  wrong  It  seeks  to 
redress.  "It  declares  that  the  raUroad  cor- 
poration shall  make  reparation  for  an  Injury 
Inflicted  to  the  authorized  prosecution  of 
its  lawful  bustoess,  without  a  semblance  of 
fault,  negligence,  or  want  of  sidll  in  its  em- 
ployes,—-an  injury  whldi  no  human  prudence 
or  foresight  could  prevent;  and  yet  the 
statute  will  not  allow  the  railroad  to  ex- 
culpate Itself  by  proof  of  the  highest  quallfl- 
tlons  and  most  watchful  vigilance.  This 
falls  short  of  due  process  of  law.  •  ♦  • 
We  can  perceive  of  no  reason,  in  law  or 
morals,  for  holding  them  [railroad  companies] 
to  a  stricter  measure  of  accountability  for 
toevitable  misfortunes  than  would  be  ex- 
acted from  natural  x>er8ons  for  Injuries 
which  result  from  unavoidable  accident,  or 
accidents  which  no  human  prudence  can 
foresee  or  avert"  This  case,  to  these  ut- 
terances, has  been  many  times  approved  by 
us,  and  other  courts.  Wilbiun  v.  McCalley, 
63  Ala.  443;  Mead  v.  Larkto,  66  Ala.  88; 
I>avis  T.  State,  68  Ala.  63;  Green  y.  State, 
73  Ala.  32;  Railroad  Co.  v.  Hembree,  85 
Ala.  485,  6  South.  Rep.  173.  Under  the  to- 
flnence  of  these  decisions,  we  are  con- 
strained to  hold  that  the  second  section  of 
said  act.  In  that  It  Imposes  an  absolute  lia- 
bility on  railroad  companies,  irrespective  of 
compliance  on  their  part  with  the  duties 
prescribed  to  Its  flrat  section,  and  virlthout 
any  fault  on  their  part,  Is  to  violation  of 
constitutional  right  The  flrst  section,  how- 
ever, without  reference  to  the  second,  and 
IndependenUy  of  it,  prescribes  the  duty  on 
these  companies  "to  put  In  cattle  or  stock 
guards  upon  their  respective  lines  of  roads 
and  keep  the  same  in  order,"  and  for  a 
failure  to  do  so  they  are  liable  to  the  party 
injured  by  their  neglect  To  prescribe  the 
duties  imposed  by  this  section,  we  have 
seen.  Is  a  valid  exercise  of  the  power  of  the 
state.  It  may  I>e  malntatoed  as  such,  sep- 
arate from  the  second  section.  3  Brick. 
Dig.  p.  128,  S  28;  Ex  parte  Oowert,  92  Ala. 
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97,  9  South.  Rep.  225.  And  "every  person, 
while  ylolatlng  an  express  statute.  Is  a 
wrongdoer,  and  as  such  Is,  ex  necessitate, 
negligent.  In  the  eye  ot  the  law,  and  every 
Innocent  party  injured  thereby  Is  entitled  to 
a  ciTll  remedy  therefor;"  and  when  a  duty 
is  required,  and  no  remedy  provided  for  its 
breach,  the  remedy  is  by  common-law 
procedure.  Orey  t.  Trade  Co.,  65  Ala. 
403;  Liowndes  Co.  t.  Hunter,  48  Ala.  607; 
Autauga  Co.  v.  Davis,  82  Ala.  70a 

S.  Xlie  demurrers  to  the  first  and  ttiird 
counts  in  the  complaint  were  properly  over- 
ruled. The  second  count  bases  a  recovery 
on  the  allegation  that  the  defendant  "so 
negligently  and  cardessly  left  open  their 
stodc  gaps  on  that  part  of  Its  said  road 
whl«di  runs  through  the  said  land  ct  the 
plaintiff  that,"  eta,  specifying  the  damages 
suffered.  We  are  not  certain  of  what  is 
meant  by  leaving  stock  gaps  open,  and  what 
n^ligence  is  attributed  to  defendant  in  so 
doing.  Consulting  oar  knowledge  of  such 
barriers  against  stocli:,  we  would  suppose 
they  were  never  designed  to  be  closed,  but 
always  open.  The  duty  prescribed  by  the 
statute  Is  to  put  in  cattle  guards,  and  keep 
tiiem  in  order,  and  not  to  keep  them  closed. 
It  would  seem,  therefore,  that  defendant 
Tl<dated  no  duty  to  plaintiff  in  keeping  the 
gaps  open,  and  the  demurrer  to  the  second 
comit,  for  this  reason,  should  have  been 
sustained.  For  this  error  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 


(M  Ala.  SOS) 

JENNINGS  et  al.  v.  PIERCE  et  aL 
(Supreme  Conrt  of  Alabama.    June  22,  1893.) 

PbACTICB— DlBMIBSAI.  0»  HOTT  BT  PlAINtlFF — Ob- 

ncnoNfl  BT  Pbbsons  Bbnbfioullt  Intbrebteo 
— Mandamus. 

1.  Where  persona  other  than  the  plaintiff  of 
record  are  interested  in  the  prosecution  of  a 
suit,  the  court  will  protect  them  by  refus- 
ing, to  allow  such  plaintiff  to  dismiss  the  suit, 
provided  the  parties  beneficially  interested  in- 
demnify him  against  any  costs  to  which  he 
may  be  subjected. 

2.  Where  a  suit  is  dismissed  at  the  In- 
stance of  the  plaintiff  of  record,  in  spite  of  ol>- 
jectiona  by  persons  beneficially  interested  in 
the  prosecution  thereof,  the  remedy  of  the  lat- 
t^  is  by  mandamus,  and  not  by  appeal. 

Appeal  from  dty  court  of  Montgomery; 
Thomas  H.  Arrlngton,  Judge. 

Action  by  Thomas  W.  Jennings  against 
Henry  W.  Pierce.  Prom  an  order  dismissing 
garnishment  proceedings  instituted  In  aid  of 
said  action,  Richardson  &  Reese  and  S.  O. 
Pmett,  claiming  to  be  beneficially  interested 
In  such  proceedings,  appeal.     Dismissed. 

Thomas  W.  Jennings,  on  the  21st  of  Sep- 
tember, 1891,  sued  out  an  attachment  against 
Batry  W.  Pieroe,  a  nonresident,  'returna- 
ble to  the  city  court  of  Montgomery.  Tlie 
writ,  ootnlng  to  the  hands  of  the  sheriff,  was 
levied  by  him  by  summoning  H.  C.  Chandler, 
who  had  in  his  possession  a  lot  of  mules 
and  other  personal  property  said  to  be  the  de- 


fendant's, to  answ^  as  garnishee.  TtB  said 
Chandler,  appearing  as  garnishee,  answered, 
admitting  the  possession  of  said  propert7 
so  levied  on,  but  stated  in  his  answer  that 
one  Hollls  Fierce  claimed  It  as  belonging  to 
him.  A  notice  was  issued,  under  the  stat- 
ute, to  said  HoUis  Pierce^  to  come  In  and 
proponnd  his  claim,  whidi  he  did.  Mean- 
time, and  before  any  action  on  the  answer  of 
the  garnishee,  or  the  <ilalm  of  the  proper- 
ty In  his  hands  set  up  by  said  HoUla 
Pieroe,  the  plaintiff  took  Judgment  against 
said  nom-esldent  defnidant,  Henry  Pierce, 
upon  proof  of  publication  to  blm,  for 
the  amount  of  the  debt  and  interest  llutt 
the  attachment  was  sued  out  to  recover. 
A  motion  was  made  in  the  court  by  the  plain- 
tiff to  sell  the  property  in  the  hands  of  the 
gumishee,  and  have  tiie  proceeds  held,  cm 
the  ground  that  the  property  was  perisha- 
ble, and  liable  to  waste  and  destruction  In 
being  held.  This  motion  was  resisted  and 
overruled.  Finally,  the  plaintiff,  on  the  11th 
of  August,  1892,  gave  to  aae  Hal.  T.  Walker 
a  power  of  attorney,  empowering  him  to 
appear  in  said  dty  court,  and  dismiss  said 
gumishm^it  proceedings  Instituted  In  plain- 
tiff's name  against  said  Chandler;  and  said 
Walker,  on  the  22d  of  September,  appeared 
in  court,  and,  producing  and  eizhlbitlng  his 
power  of  attorney  authorizing  him  to  do  so, 
made  a  motion  in  sold  cause  to  dismiss  said 
suit  out  of  court,  which  motion  Messrs. 
Richardson  &  Reese,  the  attorneys  who  had 
brought  and  theretofore  conducted  said  suit 
for  plaintiff,  and  S.  O.  Pruett,  resisted,  on 
the  ground  that  plaintiff  had,  on  the  lltb 
ot  August,  1892,  assigned  to  said  Richardson 
&  Reese  an  interest  in  said  debt  against 
the  defendant  in  attachment  for  the  pay- 
ment of  the  fees  for  services  r«idered  by 
them  to  him  in  said  cause,  and  also  on  Au- 
gust 9,  1892,  by  assignment  to  said  Pruett, 
for  a  valuable  omslderation,  of  the  remain- 
der of  the  interest  of  plaintiff  In  said  suit 
and  garnishment  process  against  said  CSiand- 
ler,  after  the  indebtedness  to  said  Richard- 
son A  Reese  for  fees  had  been  paid. 

Richardson  &  Reese,  for  appellants.  Ar- 
rlngton &  Graham,  for  api>elleea. 

HARALSON,  J.  There  are  many  asslgn- 
ments  of  error  which  lie  beyond  the  dis- 
missal of  the  gamisbment  suit  against  H 
C.  Caiandler,  as  debtor  to  Henry  Pieroe,  the 
defendant  In  attachment  These  are  based 
ou  rulings  coimected  with  the  garnishment 
proceeding,  and  It  will  be  unnecessary  to 
consider  them,  since,  according  to  the  view 
we  take  of  the  case,  they  disappear  with 
the  errors  assigned  for  the  dismlsRal  of  that 
suit  This  appeal,  let  it  be  noticed,  is  not 
prosecuted  by  either  of  the  parties  to  the 
original  attachment  suit,  nor  by  either  party 
to  the  gamlshmeat  proceeding,  but  by  Measra. 
Richardson  &  Reese  and  8.  J.  Pruett,  wbo 
are  strangers  to  tbe  record,  but  who  daim 
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to  be  the  owners  of  platnttft's  canse  of 
action,  and  to  have  the  right  to  prosecute 
it  It  may  be  stated  generally  as  a  well- 
settled  principle  that  a  plaintiff  has  the 
absolute  ri^t  at  common  law  to  discontinue 
his  suit  before  or  after  issue  j<toed,  and  with- 
out the  leave  of  the  court  1  Amer.  &  Elng. 
Knc.  Law,  184;  Eawes,  Parties,  t  2.  Tn 
AV^te  T.  Nance,  16  Ala.  345,  it  was  held 
that  a  plaintiff  in  an  action  of  ejectment 
or  trespass  to  try  titles  may  dismiss  the  suit 
wheneyer  he  thinks  proper.  In  the  opinion 
rendered  Judge  Dargaln  said:  "It  is  true  a 
suit  at  law  may  be  carried  by  one  who  Is 
beneficially  entitled  to  the  money  In  the  name 
of  him  in  whom  is  vested  the  legal  title,  and 
a  court  of  law  will  prxytect  the  rights  of 
him  benefldaily  Interested,  and  will  not  per- 
mit the  plaintiff  to  dismiss  the  suit  If  the 
party  entitled  to  the  proceeds  of  the  recov- 
ery will  indemnify  him  against  the  costs 
to  which  he  may  be  subjected."  We  adhere 
to  what  was  there  said  as  a  proper  practice 
in  such  cases.  We  are  not  informed  by  the 
record  that  Messrs.  Richardson  &  Reese  and 
Pruett  offered  to  indemnii^  the  plaintiff 
against  the  costs  to  whidi  he  might  be  sub- 
jected by  the  further  prosecution  of  the 
case,  and  we  are  to  presume  they  did  not 
Without  such  an  offer  they  had  no  right  to 
resist  the  dismissal  of  the  cause  by  plaintiff 
on  the  grounds  set  up  by  them. 

There  remains  another  ground,  on  which 
the  appeal  In  this  case  cannot  be  sustained. 
In  Brazier  v.  Tarver,  4  Ala.  569,  it  is  said: 
"We  think  It  very  clear  that  when  a  suit 
Is  once  dismissed  at  the  instance  of  the 
plaintiff  upon  the  record  the  correctness  of 
the  proceeding  cannot  be  inquired  into  upon 
a  writ  of  error,  for  this  coutscf  would  in- 
v<dTe  the  defendant  In  a  oontroversy  tn 
which  he  has  taken  no  part,  and  In  which 
he  has  no  interest  We  do  not  doubt  that 
it  ia  tiie  duty  of  a  court  to  protect  the  rights 
nud  interests  of  those  who  are  beneficially 
interested  in  suits  or  dtosea  of  action.  Such 
suitors  can,  and  ongiit  to  be,  protected 
against  the  Lmprop^  Interference  of  the  plain- 
tiff on  the  record,  but  the  only  mode  to 
correct  erroneous  action  in  this  particular  is 
mandamus."  The  action  of  the  court  below 
in  dismissing  said  gamlshmoit  suit  so  far  as 
appears,  was  without  error,  and,  the  cause 
being  improperly  here  on  i^peal,  is  dis- 
missed, ax  the  costs  of  the  appdUmts,  as 
to  the  appeal,  In  this  and  in  the  court  bdow. 
Dismissed. 


(9S  Ala.  436) 

RUTLAND  V.  CHBSSON  et  aL 

(Supreme  CSonrt  of  Alabama.     June  22,  1888.) 

D»n>— CoNSTBDonoH  U!rt>  Erracr. 

A  deed  made  to  a  person  for  life,  and  to 
others  in  remainder,  provided  for  part  payment 
of  the  consideration  at  subsequent  dates,  and 
stipulated  that  the  deed  should  not  be  operative 
until  such  {Miyments  were  fully  made,  and  that 


when  made  title  should  vest  as  above.  Hdd 
that,  on  the  execution  of  the  deed,  the  remain- 
der-men took  a  vested  equitable  interest 

Appeal  from  circuit  court  Maoon  county; 
J.  R.  Dowdell,  Judge. 

Ejectment  by"  W.  J.  Rutland  against  O.  W. 
Ghesson  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Beversed. 

Thos.  H.  Watts,  for  appellant  W.  F.  Fos- 
ter, for  appellees. 

COLEMAN,  J.  This  was  an  action  in  eject- 
ment to  recover  certain  lands  described  In 
the  complaint  The  facts  are  agreed  upon, 
and  the  respective  rights  of  the  litigants  de- 
pend upon  the  legal  construction  of  the  fol- 
lowing written  instrument:  "Know  all  men 
by  these  presents,  that  we,  A.  J.  Chesson 
and  B.  F.  Ohesson,  in  the  consideration  of 
the  sum  of  seven  hundred  and  seventy  dol-. 
lars,  to  be  paid  to  us  by  J.  F.  Chesson,  as 
follows,  viz.:  three  hundred  dollars  on  the 
24th  day  of  October,  1887,  and  two  hundred 
and  thirty-five  dollaia  on  the  Ist  day  of  Oc- 
tober, 1888,  with  interest  thereon  from  date; 
and  two  hundred  and  thirty-five  dollars  on 
the  let  day  of  October,  1889,  with  interest 
thereon  from  date,— we  do  hereby  bargain, 
sell,  and  quitclaim  and  release  unto  the  said 
J.  F.  Chesson,  for  the  term  of  his  natural 
life,  and  at  his  death  to  C.  W.  Chesson,  A. 
B.  Chesson,  Claudia  O'Donnell,  Lula  Foster, 
and  Willie  Lee  Rutiand,  the  following  de- 
scribed lands  in  said  coimty,  via.:  four  hun- 
dred and  fifty  acres,  more  or  less.  In  sec- 
tion eleven,  (11,)  township  fifteen,  (15,)  range 
twenty-one,  (21.)  known  as  the  'J.  F.  (ilheason 
Place,'  bounded  on  the  east  by  lands  of  A.  J. 
Chesson  and  lands  of  Mrs.  J.  W.  Echols  and 
Mrs.  P.  Echols,  and  on  the  north  by  the 
lands  of  Mrs.  M.  D.  Oswalt  and  W.  6. 
Frazler,  and  on  the  west  by  lands  of  B^iJ. 
Johnston  and  W.  G.  Frazler,  and  on  the 
south  by  lands  of  B.  N.  Chesson  and  BenJ. 
Johnston.  But  this  deed  is  not  operative  im- 
tll  the  payments  herein  described  are  fully 
made,  and,  when  so  fully  made,  then  said 
lands  are  to  have  and  to  hold  unto  the  said 
J.  F.  Chesson  for  and  during  Iiis  life,  and  at 
his  death  to  the  same  to  have  and  to  hold 
in  fee  simple  to  said  C.  W.  Chesson,  A.  B. 
Chesson,  CJlaudla  0'D<mneIl,  Lula  Foster,  and 
Willie  Lee  Rutland;  and  this  conveyance  is 
without  warranty  from  the  said  named  gran- 
tors. In  testimony  whereof,  the  said  A.  J. 
Chesson  and  B.  F.  CHiesson  doth  hereunto  set 
ttieir  hands  and  seals,  this  13th  September, 
A.  D.  1887."  All  of  the  notee  for  the  pnr- 
diaee  vaaney  mentioned  in  this  Instrument 
were  paid  during  the  lifetime  of  J.  F.  Ohes- 
son, the  grantee  of  the  life  interest;  but  one 
of  the  remainder-men,  W.  Lee  Rutiand,  died 
in  October,  1888,  before  the  payment  of  tbe 
last  note.  The  plaintiff  succeeded  to  the 
rights  and  interest  of  W.  Lee  Rutland. 

The  only  question  is  whether  W.  Lee  Rut- 
land owned  an  inheritable  estate  In  the  lands 
at  the  time  of  his  death  tmder  the  foregoing 
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Imstroment,  which  descended  to  plaintiff,  and 
which  estate,  upon  the  payment  of  the  last 
note,  became  an  estate  In  fee.  The  grantor 
accepted  payment  In  foil  of  the  agreed  price, 
and,  according  to  the  terms  of  the  Instru- 
ment, It  thai  became  operative,  and  the 
legal  title  passed  from  him.  So  far,  then,  as 
respects  the  grantor,  the  condition,  whether 
regarded  as  precedent  or  subsequent,  has 
been  fully  performed,  and  the  title  passed 
ui>on  the  performance  of  the  condition,  whldi 
was  payment  of  the  notes.  The  condition 
In  the  deed  was  made  for  his  benefit,  to  be 
taXen  advantage  of  at  bis  election  only,  and, 
whether  precedent  or  sabsequent,  is  not  avail- 
able to  any  other  person.  Willie  Lee  Rut- 
land, through  whom  plaintiff  deduces  title, 
was  named  as  one  of  the  grantees,  and  was  a 
beneficiary  under  the  grant.  His  interest 
was  the  same  as  the  other  grantees.  By  no 
possible  construction  of  the  instrument  could 
the  oilier  named  beneficiaries'  or  grantees' 
interest  be  augmented  by  his  death.  '  The  sev- 
eral Interests  of  each  was  alike  determined 
by  the  grant  itself.  The  flr^  taker  acquired 
only  a  life  estate.  The  grantor  clearly  had 
nothing  left  in  him,  and,  when  it  passed  from 
him,  it  necessarily  vested  under  the  grant 
The  appellant,  who  brought  the  suit,  contends 
that  there  are  Inccnasistent  provisions  In  the 
Instmmeot,  in  this:  that  the  granting  part 
of  the  deed  conflicts  with  the  words  "shall 
not  be  operative,"  and  invokes  the  rule  that, 
when  there  are  inconsistent  provisions  in  a 
deed,  the  first  must  controL  He  also  con- 
tends that,  if  there  be  a  condition,  a  proper 
constraction  of  the  whc4e  instrument  must 
determine  it  to  be  a  condition  subsequent, 
and,  under  ei&er  view,  Rutland  took  a  vest- 
ed interest  On  the  other  hand,  It  Is  con- 
tended by  appellee  that  the  condition  is  pre- 
cedent, and,  as  Rutland  died  before  the  per- 
formance of  the  condition,  no  estate  vested 
in  him,  and  plaintiff  Inherited  nothing.  The 
whole  c<Kitention  aitoee  from  the  following 
provision  of  the  deed:  "But  this  deed  Is  not 
operative  until  the  payments  herein  described 
are  fully  made,"  etc. 

Looking  at  the  deed  in  all  its  parts,  we  do 
not  think  the  legal  questions  whidi  have 
beoi  BO  fully  discussed  In  briefs  necessarily 
arise.  The  consideration  of  the  grant  was 
the  payment  of  $T70,  evidenced  by  three 
promissory  notes,  payable  in  three  annual 
payments  to  the  grantor,  which  were  duly 
executed,  and  the  grantee  took  possession 
under  the  deed.  There  can  be  no  doubt  that 
the  notes  were  founded  upon  a  valuable  con- 
sideration, and  were  obllgratory  upon  the 
maker,  and,  tipon  default  of  payment  of 
either  note,  the  grantor  could  have  sued  and 
recovered  judgment,  and  compelled  payment, 
or  filed  a  bill  in  chanceiy,  and  enforced  a 
vendor's  lien  upon  the  land.  If  this  con- 
clusion be  correct,— end  we  do  not  doubt  its 
correctness, — it  cannot  be  contended  that  the 
purchaser  took  no  immediate  vested  Inter- 
eat    He  clearly  acquired  an  equity  by  the 


agreement  The  deed  was  executory,  be- 
coming executed  upon  payment  The  pro- 
vision that  "the  deed  la  not  operative  until 
the  payments  are  mode,"  when  construed 
In  connection  with  the  grant,  clearly  mani- 
fests that  the  Intention  and  effect  of  this 
provision  were  merely  to  retain  title  of  own- 
ertSbip  as  a  security  for  the  debt  Under  this 
construction,  there  are  no  Inconsistent  pro- 
visions in  the  deed.  Suppose  there  were  no 
remainder-men  provided  for  In  the  deed,  and 
the  life  grantee  had  contracted  for  the  en- 
tire estate  sold  and  quitclaimed;  now.  If, 
after  paying  two  of  the  notes,  he  had  died, 
would  it  be  controverted  that  his  legal  heir 
or  personal  representative  had  the  right  to 
pay  the  last  note,  perform  the  condition, 
and  thereby  acquire  the  legal  title  contracted 
for?  The  statement  of  the  proposition  is 
conclusive  upon  app^ee.  Bingham  v.  Van- 
degrift,  93  Ala.  283,  9  South.  Rep.  280;  Tufts 
V.  Stone,  (Miss.)  11  South.  Rep.  792.  There 
can  be  no  doubt  that  the  remainder-men 
took  a  vested  laterest  under  tiie  deed.  It 
was  merely  equitable  until  the  purchase  mon- 
ey was  paid.  When  this  was  paid,  the  legal 
tiUe  passed.  The  plaintiff,  by  the  death  of 
Rutland,  succeeded  to  his  equitable  interest. 
The  legal  title  followed  the  equitable  estate, 
and  vested  in  the  plaintiff.  The  conclusion 
of  the  trial  court  was  erroneous.  Reversed 
and  remanded. 


aOO  Ala.  631) 

McCROSSIN  V,  DAVI& 

(Supreme  Court  of  Alabama.    June  22,  1893.) 

Animals — Estkats— Advektisbvent — Failubeto 

CoMPLT  WITH  STATnTB— Effect— Title  of  Pdk- 

OHABIB — BVIDEKOB. 

.  L  avil  Code,  S§  1340,  1343,  provide  that, 
where  an  estray  is  appraised  at  more  than  $20, 
the  probate  judge  must  advertise  the  estray 
for  a  8i>ecified  time  in  a  newspaper,  in  a  particu- 
lar manner.  BM,  that  where,  in  detinue  to 
recover  a  mule,  defendant  claimed  title  from 
one  who  irarchased  the  mule  as  an  estray  after 
it  had  been  appraised  at  $25,  evidence  by  tbe 
proper  probate  judge  that  he  was  "satisfied 
that  the  advertisement  was  duly  made''  was  in- 
snflicient  to  show  that  such  provisions  of  the 
statute  were  compiled  with. 

2.  Where  plaintiff  established  his  owner- 
ship, and  the  record  fails  to  ^ow  that  the 
estray  proceedings  were  in  compliance  with 
GlvU  Code,  §§  1Z&,  1344,  a  judgment  for  plain- 
tiff is  proper. 

Appeal  from  drcnlt  court,  Jefferaon  conn- 
ity;  James  B.  Head,  Judge. 

Action  of  detinue  by  Bob  Davis  against 
P.  McOrossin  to  recover  a  mule,  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

On  the  trial  of  the  cause,  as  Is  shown  by 
fhe  bill  of  exceptions,  the  plaintiff  testified 
that  the  mule  which  was  taken  from  hlin 
on  Januafy  13,  1891,  and  delivered  to  Me- 
Grossin,  in  Birmingham,  was  the  mule  he 
had  traded  for  with  one  King.  This  mule 
was  particuloiiy  described,  and  It  was  shown 
that  Klog  bought  the  same  mule  from  Baines, 
and  that  Baines  bought  the  mule  from  Moll, 
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and  that  XuU  bought  said  mule  from  one 
Fox,  who  testified  tlmt  he  brought  the  mule 
Into  the  coimty.  The  testimony  for  the  de- 
fendant was  as  follows:  B.  J.  McCroedn 
testified  that  on  the  23d  Sefrtember,  1889, 
he  purchased  from  Peter  Miller  a  mule 
which  was  taken  under  the  writ  of  detinue 
in  this  suit,  and  tliat,  shortly  after  he  bought 
the  mule.  Miller  carried  him  off,  and  he  did 
not  see  lilm  again  for  about  15  months; 
ttiat,  on  recovering  the  mule,  he  sold  him  to 
P.  McCroedn,  the  defendant  in  tills  suit, 
who  has  had  the  mule  ever  since.  W.  P. 
and  P.  McCrossIn's  testimony  was  the  same 
as  tliat  of  Si.  J.  McCrossin.  It  was  admitted 
tliat  the  estray  proceedings  before  the  Jus- 
tice of  the  peace  complied  with  the  statuto- 
ry requirements  in  full.  J.  L.  Prickett  te»- 
tlfled  that  on  the  27th  September,  18S8, 
he  took  up  one  black  mule,  which  corre- 
sponded with  the  descriptloa  ppeviously  glvMi. 
It  was  admitted  that  the  mule  was  the  prop- 
erty appraised,  and  a  pn^er  bond  had  been 
made,  and  that  the  fee  for  advertising  Iiad 
t)een  paid  to  the  Judge  of  probate  of  Jeffer- 
son county,  and  that  the  mule  was  appraised 
at  $25.  M.  T.  Porter,  the  probate  Judge  of 
Jefferson  coun^,  identifled  the  estray  rec- 
ords of  probate  court,  in  wtiich  were  the  fol- 
lowing entries:  Name  of  taker  up,  before 
what  officer  tak«i,  Justioe  of  the  peace, 
luune  of  appraisers,  the  value  and  descrip- 
tion of  the  mule;  and  there  was  also  on 
the  estray  records  a  receipt  for  $12.50  from 
J.  L.  Prlekett,  "in  fuU  payment  of  an  estray 
bond  which  was  given  and  approved  for 
the  sum  of  twenty-five  dollars."  The  pro- 
bate Judge  testifled  "that  he  was  satisfied 
tliat  the  advertisement  was  duly  made."  "It 
was  admitted  that  Prldsiett  sold  the  mule 
described  in  the  estray  papers  to  Peter  Miller 
some  time  during  the  year  1889."  Tills  was 
all  the  evidence  shown  by  the  bUl  of  excep- 
tlcms,  and  the  court  rendered  Judgment  for 
the  plaintiff,  which  judgment  is  here  as- 
signed OS  error. 

J.  Q.  G<A«i,  for  appellant  Thomas  M. 
Owen,  for  appellee. 

COLBMAN,  J.  Appellee,  Davis,  sued  the 
appellant  in  detinue  to  recover  a  mule.  The 
action  was  tried  by  the  court  under  the 
statute,  without  the  Intervention  of  a  Jury. 
ITie  court  rendered  Judgment  for  the  plaln- 
titF.  The  only  error  assigned  is  as  to  the 
judgmmt  rendered.  "We  are  of  the  opinion, 
tliat  the  Identity  of  the  mule  is  sufficiently 
established  by  the  evidence.  The  only  ma- 
terial questicMi  is  whether  the  estray  pro- 
ceedings sufficiently  complied  with  the  stat- 
ute, to  give  the  purchaser  who  purcliased 
the  mule  aa  an  estray,  and  through  whom 


the  defendant  derived  title,  a  valid  title 
against  the  original  owner.  The  taker  up 
of  an  estray  who  proceeds  according  to  the 
statute  Is  Invested  with  a  qualified  prop- 
erty in  the  animal,  and,  upon  his  complying 
with  the  statute,  he  may  become  the  ab- 
solute owner,  after  the  erpiratlon  of  12 
months.  Hudglns  v.  Glass,  34  Ala.  110; 
Stephenson  v.  Brunson,  83  Ala.  455,  3  South. 
Rep.  768.  The  title  thus  acquired  does  not 
rest  upon  the  judgment  of  any  court,  ccm- 
demntng  the  animal  to  sale,  or  decree  invest- 
ing the  taker  up  with  the  ownership  upon 
ascertaining  that  the  requirements  of  the 
statute  have  i)een  complied  with.  The  title  is 
made  to  pass  uxx>n  complying  with  the  statute. 
Ttie  requisitions  of  the  statute  are  necessary 
muniments  of  title,  against  the  original  owner, 
and  it  is  incumljent  upon  one  who  r^es 
upon  such  a  title  to  see  that  the  statute  has 
been  complied  with,  and  to  preserve  the 
evidence  to  show  such  compliance.  The  de- 
cisions are  numerous  which  hold  that  "es- 
tray" proceedings  are  stricti  Juris,  and  tlie 
burden  is  oa  him  who  claims  under  title 
thus  acquired  to  show  affirmatively  that  the 
statute  has  been  strictly  complied  with. 
PiUard  V.  Webb,  65  Ala.  468;  Cory  v.  D«i- 
nis,  93  Ala.  440,  9  South.  Rep.  302;  Stewart 
V.  Htrnter,  (Or.)  16  Pac.  R^.  876,  8  Amer. 
St  Rep.  267,  272,  note;  aty  of  Ft  Smith 
T.  Dodson,  51  Ark.  447,  11  S.  W.  Rep.  687, 
14  Amer.  St  Rep.  62,  and  note.  Tlie  rec- 
ord fails  to  inform  us  that  the  following 
provisions  of  the  Civil  Code'  were  complied 
vTith:  Sections  1343,  1344.  The  mule  was 
appraised  at  more  than  $20.  The  proof  does 
not  afilrmatively  show  that  sections  1340 
and  1342  of  the  Code,^  as  to  Qie  advertise- 
ments of  the  estray,  were  complied  witiL 
We  find  no  error  in  Hie  conclufdon  of  the 
court  and  the  judgment  must  be  affirmed. 

'Civil  Code,  SI  1340,  1342-1344.  provide  aa 
follows:  "Sec.  1340.  Where  the  estray  is  a 
horse,  mare,  male,  jack,  or  jenny,  and  appraised 
at  more  than  twenty  dollars,  the  judge  of  pro- 
bate must,  on  the  return  of  the  nppraisem^it 
and  the  payment  of  the  sum  heruiubefore  pro- 
vided for,  advertise  such  estray  in  some  news- 
paper of  nis  county  for  three  sueceesive  weeks; 
and,  if  no  newspaper  is  published  therein,  then 
in  the  paper  nearest  thereto."  "Sec  1342.  The 
advertisement  must  contain  the  name  of  the 
person  by  whom  the  estray  was  taken  up,  and 
the  time  when,  the  appraised  value,  description 
of  the  animal,  and  the  name  of  the  justice  be- 
fore whom  the  proceedings  were  had.  Sec.  1343. 
Such  judge  must  also  make  out  a  list  of  all 
estrays,  and  post  up  the  same  at  the  courthouse 
door  on  the  first  day  of  each  term  of  the  cir- 
cuit court,  which  list  must  show  ail  estrays 
taken  up  witiiin  twelve  months  preceding  such 
day,  and  not  restored  to  their  owners.  Sec.  1344. 
All  estrays,  required  by  this  chapter  to  be  ad- 
vertised in  a  newspaper,  must  be  brought  to 
the  courthouse  of  the  conntr  in  which  they 
were  taken  up,  on  the  first  day  of  the  fdrcnit 
court  next  afta:  such  taking  up. 
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HUGHES  et  al.  r.  McKEiNZIB. 

(Sapreme  Court  of  Alabama.    Jane  22,  1883.) 

MosTSAas — ^WiuT  Constitutes — ABtoixsra  Dnu> 

— Eyidencb. 

Oomplainant  pnrchaBed  land  for  $1,000, 
paTing  $600  in  cash,  and  giving  a  note  for  the 
oalance,  and  received  from  the  vendor  a  bond 
for  a  conveyance.  Defendant  subsequently,  by 
arrangement  with  complainant,  paid  his  note, 
and  by  the  latter's  direction  the  land  was  con- 
veyed directly  to  defendant.  At  the  same  time 
complainant  gave  defendant  his  note  for  $480, 
"for  value  received  of  him."  Several  witnesses 
testified  that  the  money  pud  by  defendant  was 
a  loan  to  complainant,  and  such  evidence  was 
strengthened  by  the  fact  that  the  $480  note 
would  exactly  cover  such  loan  and  one  year's 
interest  thereon  at  the  rate  which  complainant 
testified  was  agreed  upon.  Defendant  testified 
that  he  paid  me  $400  with  the  understanding 
diat  the  land  should  be  his,  but  that  complain- 
ant could  rebny  the  land  by  repayment  of  the 
sum  advanced  by  a  certain  date,  which  was 
not  done;  and  that  he  subsequently  surrendered 
the  $480  note,  and  took  the  land.  Held,  that 
defendant  held  the  property  as  security  only. 

Apiteal  from  ch,'Uicery  court,  Grensh&w 
comity;  John  A.  Foster,  Cbaiiuellor. 

Bill  by  Charles  McKenzie  against  Blchard 
S.  Hughes  and  others  to  have  a  conveyance 
declared  a  mortgage,  and  for  Incidental  relief. 
From  a  decree  for  complainant,  defendants 
appeal.     Affirmed. 

The  bill,  filed  February  22,  1890,  alleged 
that,  eight  years  before,  complainant  pur- 
chased from  T.  J.  BoeweU  and  wife  the  400 
acres  of  land  described  in  the  bUl,  for  the 
agreed  price  of  $1,000;  that  he  paid  $600  In 
cash,  and  agreed  to  pay  the  remaining  $400  at 
a  future  day,  for  which  he  executed  to  said 
T.  J.  Boswell  his  promissory  note,  and  Bos- 
well  and  wife  gave  complainant  tb^  bond  to 
make  to  bhn  a  conveyance  to  said  land,  with 
the  usual  covenants  of  warranty,  upon  the 
payment  of  said  note  for  the  balance  of  the 
purchase  money;  that  on  the  29th  Septem- 
ber, 1884,  complainant  borrowed  from  de- 
fmdant  Hughes  the  sum  of  $400,  and  pro- 
cured said  Hughes  to  pay  the  same  to  said 
Boswell  for  hhn,  and,  for  the  purpose  and 
with  the  Intention  of  securing  the  repayment 
of  that  sum  so  borrowed  to  said  Hughes, 
complainant  procured  and  authorized  «ald 
Boswell  and  wife  to  convey  said  land  to  said 
Hughes;  that,  contemporaneously,  Hughes 
executed  to  complainant  a  defeasance,  to  the 
effect  that  said  conveyance  to  him  was  In- 
tended to  be  and  was  a  mortgage  to  secure 
the  repayment  of  said  sum  of  $400  borrowed 
by  complainant  from  him;  that  afterwards, 
about  the  1st  January,  1886,  Hughes  entered 
Into  the  possession  of  the  said  lands,  under 
bis  said  mortgage,  and  now  retains  the  pos- 
session thereof,  together  with  about  $600 
rents  derived  therefrcan  since  he  went  Into 
their  possession.  Complainant  further  al- 
leges that  he  has  paid  his  Indebtedness  to 
■aid  Huskies,  but.  If  he  is  mistaken,  he  Is 
ready  and  willing  and  offers  to  pay  him 
whatever  sum  the  court  may  ascertain  to  be 
due  and  owing  by  him  to  said  Hughea  <« 
T.18so.no.l5— 39 


said  note  and  mortgage.  He  further  allegea 
that  on  the  28th  March,  1884,  he  and  his 
wife  mortgaged  said  lands  to  one  M.  W. 
Wlmberly,  to  secure  a  debt  therdn  named; 
that  said  Wlmberly  sold  and  transferred  said 
debt  and  mortgage  to  Thomas  F.  Owen,  and 
afterwards  he  sold  and  transferred  the  same 
to  H.  T.  Wlmberly;  that  onnplalnant  may 
be  due  and  owing  something  on  said  last- 
named  mortgage;  if  so,  he  Is  willing  and  of- 
fers to  pay  whatever  sum  the  court  may  as- 
certain to  be  due  and  owing  in  that  behalf. 
The  said  Hughea,  H.  T.  Wlmberly,  and  Mrs. 
N.  F.  MeSoizlek  wife  of  c<Mnplalnant;  are 
niade  parties  def^idant  to  the  bllL  Tbo 
prayer  Is  that  the  conv^ance  from  T.  J.  Bos- 
well and  wife  to  said  Hughes  be  decreed  to 
be  a  mortgage,  to  seours  said  sum  of  $400; 
that  a  referaice  be  ordered  to  the  register,  to 
ascertain  what.  If  anything.  Is  due  and  ow- 
ing by  complainant  on  said  mortgages  to  said 
Hughes  and  said  Wlmberiy;  that  complain- 
ant be  permitted  to  pay  any  such  sums,  and 
that  thereupon  said  mortgages  be  canc^ed, 
and  plaintiff  put  into  possession  of  said  lands; 
that  said  Hughes  be  hdd  to  account  for  the 
rents  of  said  lands  to  complainant  since  he 
went  Into  possession  of  the  same;  and  for 
general  relief.  H.  T.  Wlmberly  answered 
the  bill,  claiming  that  there  was  due  and  ow- 
ing on  his  mortgage  about  $396,  and  that  it 
Is  a  valid  and  sux>erior  lien  to  all  others  on 
said  lands,  as  security  for  the  payment  of 
aald  Indebtedness.  The  defendant  Hughea 
answered,  denying  the  transaction  of  the  Bos- 
well conveyance  to  him,  as  stated  by  com- 
plainant, and  states  the  same'  to  have  been 
as  follows:  That  complainant  applied  to  him, 
before  said  conveyance  was  executed,  to  bor- 
row the  remaining  sum  due  as  purchase 
money,  proposing  to  give  defoidant  a  mort- 
gage on  said  lands  as  security,  which  propo- 
i^tlon  defendant  refused  to  accept;  that 
complainant  came  again  to  borrow  the  $400 
for  the  purposes  spedfled;  and  stated  that.  If 
defendant  would  pay  off  the  remaining  note 
due  to  Boswell  on  the  land,  he  would  let  de- 
fendant have  It  on  his  own  terms,  and  de- 
fendant agreed,  If  Boswell  would  make  to 
him  a  deed  in  fee  to  the  lands,  he  would  pay 
him  the  $400,  whemupon  oomplainant  met 
defendant  at  the  house  of  said  Boswell,  and 
defendant  ihea  and  there  paid  him  the  $400, 
and  he  and  his  wife  executed  the  convey- 
ance to  defendant,  and  afterwards  defendant 
verbally  contracted  to  s^  the  lanxls  to  cmn- 
plalnant  for  $480,  provided  It  vras  paid  with- 
in 12  months,  and  took  the  note  for  that  sum 
from  him,  payable  October  1,  1886;  that  de- 
fendant made  no  otfa«'  contract  with  com- 
plainant besides  this  one,  exc^t  that  It  vras 
Airther  tigreed  that,  If  oomplainant  could  not 
pay  that  sum  within  the  12  months,  he  was 
to  pay  $150  veat  for  1885;  that  complainant 
failed  to  pay  either  said  sum  or  the  rent, 
and,  at  request  of  complainant,  defendant 
agreed  to  allow  him  to  retain  poeseeslon  for 
the  year  1886  at  $100  rent,  and  for  the  year 
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1S87  at  the  agreed  rrait  of  $150;  and  in  the 
latter  part  of  1S87  complainant  came  and 
stated  that  he  was  unable  to  pay  either  rent 
or  purchase  money,  whereupon  defendant 
oanceled  all  the  rent  ccmtracts,  and  agreed 
to  cancel  the  note  for  $480,  and  remit  the  in- 
terest on  a  note  of  complainant  and  (me  Mer^ 
mi  for  about  $S0,  whereupon  the  whole 
transaction  was  closed,  and  complainant 
moved  off,  and  defendant  to<&  possession  of 
said  lands.  The  deed  from  Boswell  and  wife 
to  defendant  recites  the  consideration  there- 
of to  be  $600  paid  by  complainant,  and  $400 
paid  by  defendant,  and  complainant's  note  to 
defendant  for  $480  and  the  deed  bear  the 
same  date. 

Gamble  &  Powell,  for  appellants.  J.  O. 
Richardson,  for  app^ee. 

HARALSON,  J.  There  were  four  persons 
present  when  the  deed  from  Boswell  to  de- 
fendant was  executed  and  deUvered,— the 
complainant,  the  defendant,  Lee,  and  Bos- 
well. The  deed  from  Boswell  to  defendant 
Is  absolute  In  form.  It  recites  a  considera- 
tion of  $1,000  for  its  execution,— $000  as 
having  been  paid  by  complainant,  and  $400 
by  the  defendant.  There  is  no  dispute  of 
the  fact  that  about'  1882  complainant  pur- 
chased the  lands  in  controveisy  from  Bos- 
well, for  the  consideration  of  $1,000;  that 
he  paid  in  cash  a  part  of  the  purchase 
money,  and  executed  his  note  for  the  bal- 
ance, and  Boswell  gave  complainant  his 
b<Mid,  conditioned  to  make  title  to  the  land 
upon  the  payment  of  the  purchase  money 
In  full;  and,  at  the  date  of  said  conveyance 
from  Boswell  to  defendant,  complainant  had 
paid  to  Boswell  $600,  maldng  payment  on 
that  day,  as  Boswell  says,  of  $40,  leaving  a 
balance  due  to  be  paid  of  $400.  On  the  day 
that  said  conv^ance  was  executed,  and  on 
which  defendant  paid  to  Boswell  $400,  com- 
plainant executed  to  defendant  Hui^es  a 
note  for  $480,  payable  on  the  1st  day  of 
October,  1885,  the  consideration  being,  as 
expressed,  "for  value  received  of  him." 
Complainant  deposes  in  reference  to  this 
note  that  It  was  for  money  that  day  bor- 
rowed from  defendant,  with  which  to  com- 
plete the  payment  for  the  land  to  Boswell; 
that  defendant  had  agreed  to  let  him  have 
the  sum  needed  for  the  purpose,  at  20  per 
cent  Interest;  and  that  this  note  is  for  that 
sum,  with  $80  added  as  interest;  and  that 
defendant  gave  to  him  a  written  obligation 
to  reconvey  the  land  to  him  on  the  payment 
of  that  note,  which  obligation  was  destroyed 
by  fire,  with  his  dwdling.  In  the  fall  of 
1887;  and  that  the  deed  was  executed  to  de- 
fendant to  secure  that  loan.  J.  A.  Lee  tes- 
tifies that  he  was  acquainted  with  the  land 
transaction  between  complainant,  defend- 
ant, and  Boswell;  that  he  was  present  when 
the  conveyance  from  Boswell  to  Hughes 
was  executed;  that  its  acknowledgment  was 
taken  before  him  as  an  otBlcer,  and  the  deed 


was  made  for  the  purpose  and  under  'Qie 
agreement  by  defendant  and  complainant 
that  It  was  to  secure  defendant  the  payment 
of  $400  due  by  complainant  to  him;  and  he 
states,  as  liis  best  recollection,  tliat  there 
was  a  written  agreement  between  them  to 
that  effect,  the  contents  of  which,  as  he 
gives  them,  were  "that  the  $400,  with  inter- 
est, should  be  due  and  payable  on  the  1st 
day  of  October,  1885,  and,  if  said  McKenzle 
failed  to  pay  said  amount  when  due,  said 
Hughes  was  to  have  the  reasonable  rent  of 
the  land  until  he  was  paid  the  said  amount" 
T.  J.  Boswell  testified  tliat  the  considera- 
tion as  expressed  in  his  deed  to  defendant 
is  true;  that  complainant  paid  him  $600, 
and  defendant  paid  him  $400,  at  the  in- 
stance and  request  of  complainant;  that  he 
knows  nothing  of  the  transaction  between 
the  complainant  and  defendant  further  than 
that  he  executed  the  deed  at  the  request 
of  complainant;  that  his  recollection  is  com- 
plainant was  to  pay  defendant  $480  on  the 
1st  of  October,  1885,  and,  if  he  did  so,  de- 
fendant was  to  make  him  a  deed  at  that 
time,  and,  if  complainant  failed,  he  was  to 
pay  defendant  $150  rent  for  1885.  The  de- 
fendant denies  the  transaction  as  stated  by 
complainant,  and  swears  that  he  paid  tte 
money  with  the  understanding,  that  the 
land  was  to  be  his,  but  he  agreed  aftwwards 
that  If  complainant  would  pay  him  $480 
on  October  1,  1885,  he  would  sell  and  con- 
vey to  him  the  lands,  but  faWng,  he  was 
to  pay  $150  rent  for  that  year;  that  he  did 
fail,  and  defendant  rented  the  place  to  him 
for  $100  for  1886,  and  $150  for  1887,  and  In 
the  latter  year  he  gave  up  the  place  to  de- 
fendant stating  that  he  would  not  remain 
on  it  another  year  for  it  Thereupon  de- 
fendant told  him  he  did  not  desire  his  place 
for  less  than  its  value,  and  he  would  sur- 
render his  rent  claims,  amounting  to  about 
$400,  his  interest  on  the  Merrill  note,  about 
$80,  and  the  $480,  at  which  complainant  ex- 
pressed himself  satisfied,  and  In  a  short 
while  moved  off  the  lands.  One  Armstrong 
testified  for  defendant  that  he  heard  com- 
plainant say  he  owed  defendant  and  tamed 
over  the  place  to  him  for  the  debt;  that  he 
was  unable  to  pay  for  it;  that  plaintiff  also 
said.  If  he  did  not  pay  the  purchase  money, 
he  was  to  pay  rent  J.  L.  Merrill  testified 
that  he  had  signed  a  note  as  security  for 
complainant  for  $350  or  $400  to  defendant 
borrowed  money,  with  which  complainant 
made  the  first  payment  on  the  lands  bought 
from  said  Boswell;  that  complainant  stated 
defendant  was  to  pay  Boswell  the  balance 
due  on  the  land,  about  $400,  cancel  the  note 
for  $350  or  $400  held  ai^iust  complainant 
and  witness  for  money  borrowed  to  pay  on 
said  lands,  and  that  the  lands  were  to  belong 
to  defendant;  but  complainant  also  stated 
that,  if  he  could  raise  the  money  defend- 
ant had  vaid  to  Boswell  for  him,  defendant 
was  to  convey  the  lands  to  him.  J<dm  8. 
Whittington,  for  defendant,  testified    that 
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«omp]ahiant  told  blm  that  he  had  bought 
the  place  from  Boswell,  but  could  not  pay 
for  It,  and  had  never  rec^ved  a  deed,  and 
defendant  had  purchased  it,  and  afterwards 
rented  It  to  him  for  10  years,  and,  being  un- 
able to  pay  the  rent,  he  was  going  to  give 
it  up  to  defendant. 

From  tiie  foregoing  It  is  seen  that  there 
is  Y&ry  great  conflict  in  the  eridence  upon 
the  question  at  issue  in  this  cause,  as  to 
whether  this  transaction  is  a  conditional 
sale  or  an  equitable  mwtgage  to  secure  a 
debt.  As  between  complainant  And  Bos- 
weU,  equity  regards  the  transaction  as  exe- 
-cuted,  and  as  operating  to  transfer  the  es- 
tate from  the  vendor,  Boewell,  and  to  vest 
tt  in  the  vendee,  the  complainant  "By  the 
terms  of  the  contract,  the  land  ought  to  be 
conveyed  to  the  vendee,  and  the  price  ought 
to  be  transferred  to  the  vendor.  Equity, 
therefore,  regards  these  as  done,— the  ven- 
dee as  having  acquired  the  property  in  the 
land,  and  the  vendor  as  having  acquired  the 
property  in  the  prlca  The  vendor  is  looked 
upon  and  treated  as  the  owner  of  the  land." 
1  Pom.  Eq.  Jur.  {  368;  1  Story,  Eq.  Jur. 
i  790;  2  Story,  Eq.  Jur.  {  1212.  In  equity, 
therefore,  complainant  is  regaided  as  having 
had  a  perfect  title  to  the  land,  and,  as  be- 
tween Boewdl  and  defendant  and  com- 
plainant, in  the  conveyance  by  Boswell  to 
defendant,  the  complainant  was  the  real 
grantor.  The  evidence  la  without  conflict 
that  Boswell  had  no  contract  of  sale  with 
defendant,  and  that  he  executed  the  con- 
Teyance  at  the  instance  and  by  the  direc- 
tion of  complainant.  Nor  from  the  evidence 
are  we  permitted  to  doubt  tiiat  the  $400 
which  was  paid  by  defendant  to  Boswell, 
as  a  part  consideration  for  the  conveyance, 
was  paid  for  c«Mnplainant  as  a  loan  to  him, 
to  enable  him  to  fulfill  his  contract  of  pur- 
chase. The  conveyance  bears  inherent  evi- 
'dmce  of  the  correctness  of  this  conclusion. 
Complainant  and  J.  A.  Lee  swear  positively 
to  the  fact;  Boswell's  evidence  Is  conflrma- 
tay  of  It;  and  the  evidence  of  the  other 
witnesses  does  not  disprove  it.  C!omplain- 
ant  gave  his  note  for  $480  on  the  occaJslon 
to  defendant.  He  says  $400  of  this  note 
was  for  the  amount  defendant  loaned  him, 
— e  fact  that  Lee  and  Boswell's  evidence 
strongly  confirms,— and  that  the  $80  was  the 
interest  he  charged  him  on  It,  at  20  per 
cent  per  annum.  It  is  coincident  that  $400 
was  the  balance  due  on  the  land,  which  the 
conveyance  recites  defendant  paid,  and  $80 
Is  20  per  cent  on  that  sum  for  a  year,  the 
two  making  the  exact  sum  for  which  com- 
plainant gave  his  note  to  d^endant  and 
suggest  the  correctness  of  complainant's  evi- 
dence as  to  the  consideration  of  that  note, 
especially  since  defendant  otTers  no  explana- 
tion of  how  the  note  happened  to  be  for 
$480.  Why  any  note  should  have  been 
given  at  all,  if  defendant's  version  of  the 
transaction  is  correct  is  not  easily  undor- 
Ktood.  for  the  note  recites  that  It  Is  for  value 


that  day  received  by  complainant  fh>m  de- 
fendant and  the  defendant  says  the  agree- 
ment to  resell  the  lands  to  complainant 
was  verbal,  entered  Into  after  the  lands  had 
been  conveyed  to  him.  It  would  have  been 
more  natural  and  far  better,  if  defendant's 
account  of  the  transaction  is  true,  for  It 
to  have  expressed  the  consideration  as  de- 
fendant states  It  to  have  been.  From  a 
careful  review  of  the  evidence,  we  ascertain 
that  the  relation  of  debtor  and  creditor  did 
hot  exist  between  the  complainant  and  de- 
fendant prior  to  the  transaction  we  con- 
sider; that  It  began  in  a  negotiation  for  a 
loan  from  the  defendant  to  the  complain- 
ant; that  the  negotiation  ended  In  defend- 
ant advancing  for  complainant  to  Boswdl 
the  sum  of  $400,  for  which  complnlnant 
executed  his  note  to  defendant  for  $480, 
payable  on  October  1,  1885;  that  said  note 
has  been  from  that  date  to  this  a  continuing 
debt  in  the  hands  of  defendant  against  the 
complainant,  on  whidi  he  has  been  and  Is 
liable  to  suit;  that  Boswell  had  no  negotia- 
tion with  defendant  for  the  land,  but  exe- 
cuted his  deed  to  him  by  the  direction  of 
complainant  In  consideration  of  the  pay- 
ment by  defendant  for  complainant  of  the 
balance  due  on  the  land;  that  the  land'  was 
sold  in  the  beginning  and  was  conveyed  for 
$1,000;  and  that  $400,  the  sum  defendant 
says  he  paid  as  a  consideration  for  his  con- 
veyance, is  In  great  disproportion  to  its  real 
value.  After  this,  If  any  doubt  remained 
as  to  the  character  of  the  transaction,  we 
would  resolve  It  in  favor  of  its  being  a 
security  or  equitable  mortgage  for  a  loan. 
Daniels  v.  Lowery,  92  Ala.  521,  8  South. 
Rep.  352;  Enaus  v.  Dreher,  84  Ala.  320,  4 
South.  Rep.  287;  Vincent  v.  Walker,  86  Ala. 
333,  6  South.  Rep.  465;  Turner  v.  Willdnson, 
72  Ala.  366.  The  defendant  does  not  deny 
that  complainant  procured  him  to  pay  the 
balance  due  by  himself  on  (be  land  to  Boa- 
well,  and,  according  to  his  account  of  the 
transaction,  the  agreement  was  that  If  com- 
plainant repaid  the  $480  in  12  months,  he 
should  have  the  property.  Such  a  transac- 
tion is  construed  in  equity  to  be  a  mort- 
gage, and  not  a  conditional  sale.  Nelson  v. 
KeUy,  91  Ala.  574,  8  South.  Rep.  600.  This 
case  Is  not  different  In  substance  from  that 
of  Parmer's  Adm'r  v.  Parmer,  88  Ala.  645, 
7  South.  Rep.  657.  In  that  case  H.  A. 
Parmer  had  bought  the  land  from  Mrs.  Al- 
len, and  had  not  received  a  conveyance.  He 
Induced  her  to  convey,  in  absolute  form, 
the  same  to  H.  K.  Parmer,  and  took  from 
the  latter  an  agreement  to  reconvey  the  land 
to  him,  upon  the  payment  of  the  debt.  It 
was  held  to  be  a  mortgage.  Referring  aft- 
erwards to  tUe  case,  to  distinguish  it  from 
cases  which  are  here  cited  by  appellant,  it 
was  said:  "In  equity,  Parmer,  the  complain- 
ant had  a  perfect  title  to  the  land.  The 
oonv^ance  was  made  at  his  Instance,  to 
secure  his  debt,  and  he  was  therefore  the 
real  grantor.    All  the  title,  equitably  con- 
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•Mered,  whldt  tbe  defendant  held,  came 
(Km  complainant,  and  the  stipulations  be- 
tween the  parties  were  the  stipulations  of 
the  real  grantor  and  grantee^  and  for  the 
benefit  of  the  former."  Downing  t.  Iron 
Oo.,  9S{  Ala.  268,  0  South.  Bep.  177.  ThU 
language  la  precisely  applicable  to  this  case, 
to  show  the  relations  of  complainant  and 
defendant  and  the  effect  of  their  dealings. 
We  find  no  error  In  the  record,  and  the  de- 
cree of  the  chancery  court  must  be  affirmed. 
In  stating  the  accoimt  ordered,  it  will  be 
well  for  the  register  to  ascertain  and  re- 
port to  tlie  court  the  amount,  if  any,  that 
may  remain  due  and  owing  by  complainant 
to  H.  T.  Wimberly,  on  his  mortgage  to  him. 
Affirmed. 


(99  Ala.  176) 

BIRMINGHAM  BLDG.  &  liOAN  ASffN  T. 

MAY  &  THOMAS  HABDWARE  CO. 
(Supreme  Court  of  Alabama.    June  22,  1893.) 
Statdtbs— Rbpbai.  bt  Imfucatiom  —  Mbohanios' 

lilBNS — EqUITA^LB  JUBIBDIOTION  —  BlU,  TO  AS- 
OBBTAIN  PbIOBITIBS. 

1.  Code,  {  3018,  proTides  for  a  mechanic's 
lien  on  buildings  or  improTements  and  the  land 
on  which  they  are  situated.  Section  3019  de- 
clares what  priorities  shall  exist  between  me- 
chanics' and  Other  liens.  Section  3048  proyides 
for  the  enforcement  of  mechanics'  liens  in  eq- 
uity. Act  Feb.  12,  1891,  repealed  section  3018, 
and  enacted  in  lien  thereof  another  proTisioo,  de- 
claring the  lien  in  more  extended  form.  Hdd, 
that  Code,  K  3018,  3048.  were  not  so  d^end- 
ent  on  the  repealed  section  as  to  be  impuedly 
repealed  therewith,  bnt  were  eqoally  applicable 
to  the  substituted  proTisl<». 

2.  The  fact  that  a  material  man  obtained 
a  Iten  on  the  property,  and  purchased  at  the 
sale  thereunder,  does  not  preclude  him  from 
afterwards  filing  a  bill  in  canity  against  mort- 

f^agees  of  the  property,  of  whose  rights  he  was 
gnorant  at  the  time  of  the  prcTious  suit,  and 
who  were  not  parties  thereto,  to  have  declared 
the  priorities  of  their  respectlTe  liens. 

Appeal  from  city  court  of  Birmlngliam; 
William  W.  WllkMson,  Judge. 

Bill  by  the  May  &  Thomas  Haxdware  Com- 
pany against  the  Birmingham  Building  & 
Loon  Association  and  others  to  foredose  a 
mechanic's  lien,  and  for  incidental  relleif. 
From  a  decree  for  complainant,  defendant 
association  appeals.    Affirmed. 

The  allegations  of  the  bill  as  amended 
show  tbat  the  May  &  Thomas  Hardware 
Company,  a  body  corporate,  the  appellee, 
furnished  to  the  defendant  S.  B.  Bthridge, 
by  ccmtract  with  bim,  bolldins  materials  for 
buildings  and  improTements  on  certain  lots 
of  land  owned  by  him,  which  are  described 
as  being  in  Ayondale,  JetCerson  county;  that 
on  November  6,  1891,  said  Bthridge  and 
his  wife  executed  a  mortgage  on  said  lots 
to  the  Birmingham  Building  &  Loan  Asso- 
ciation, the  appellant  and  on  the  11th  De- 
oembo:,  1891,  they  executed  a  second  mort- 
gage to  said  association  on  said  lots;  that 
those  mortgages  WMe  foreclosed  t>y  the  as- 
sociation on  September  15,  1892,  according 
to  the  power  contained  therein,  and  It  be- 
cam*  tba  purduuMr  ot  tbem  at  the  auwt- 


gage  sale;  that  said  improvements  were 
erected  on  said  lots  in  the  months  of  NoTem- 
ber  and  December,  1891,  and  in  the  mMiths 
of  January,  February,  March,  April,  and 
May,  1892,  and  the  materials  were  furnished 
in  tbe  mcnths  of  Febmaiy,  March,  and 
April,  1892,  for  which  said  Ethrldge  was  in- 
debted to  complainant,  the  said  May  k 
Thomas  Hardware  Company,  in  Qie  sum  of 
$180;  that  on  the  18th  day  of  May,  1892, 
the  oomplalnant  filed  a  statement  nnder  the 
mechanic's  Ilea  law  in  the  prot>ate  court 
of  Jefferson  county,  and  witliln  six  months 
brought  suit  in  the  circuit  court  of  Jeffe^ 
son  county  against  said  Btfaridge  alone,  oa 
said  claim,  and  on  the  18th  July,  1892,  re- 
covered a  Judgment  against  said  fiSthildge, 
in  which  Judgment  a  lien  on  tlie  property 
was  dedared  in  favor  of  complainant,  and 
the  property  ordered  sold  for  the  satisfac- 
tion thereof;  that  under  a  venditioni  expo- 
nas issued  in  said  cause  tlie  iiberttC  scdd  said 
property  oa  the  20th  day  oft  September, 
1892,  and  the  complainant  became  the  pur- 
chaser thereof  at  the  price  of  |50;  that 
at  the  time  of  said  sale  and  purchase  by 
complainant,  on  the  26th  Septemlier,  1892, 
the  f^Lct  that  defendant,  the  appellant,  had 
foreclosed  its  said  mortgage,  and  bad  be- 
come the  purchaser  of  said  property,  was 
unknown  to  complainant  Ttie  Ull  prays  for 
a  refermce  to  ascertain  the  value  of  the 
property  at  the  time  said  materials  and  im- 
provemmta  were  furnished  and  its  value 
afterwards;  that  a  decree  be  rendered  for 
its  enhanced  value  txy  reason  of  materials 
furnished,  and  tliat  the  property  be  sold, 
and  the  proceeds  distributed  between  them 
In  accordance  with  the  priorities  and  dalnu 
of  said  association  and  complainant  and 
for  any  furth^  relief  to  whlcb  oomplaln- 
ant may  be  mtitied.  The  defendant  asso- 
datim  made  a  motion  to  iiinmina  the  bill 
for  want  of  ecinlty,  and  demurred  to  it  on 
grounds  that  the  coart  had  no  Jurisdiction, 
that  oomplalnant  had  no  lioi  on  the  property 
described,  and  that  if  it  had  any  rights  It 
had  an  adequate  remedy  at  law  to  enfOroe 
them.  The  court  overruled  said  motion  t» 
dismiss,  and  the  demurrers  to  the  biU  as 
well;  hence  this  appeal. 

B.  J.  Smyer,  tar  appdlaat  Wade  A 
Vaughan,  for  appellea 

HARALSON,  J.  Chapter  8,  pt  8,  tit  2, 
Code  1886,  headed  "Liaia  of  liedianloa  and 
Material  Men,"  provided  a  system  of  statu- 
tory law  on  that  subject  comprising  81  sec- 
tions, from  8018  to  S04S,  indurive.  On  the 
12th  February,  1891,  the  legisUture  passed 
"An  act  to  provide  liens  for  medianics  and 
material  men,  and  to  repeal  seotioos  3018, 
S022,  3025,  8026,  8028,  8041,  of  the  Code,  and 
section  3027,  as  amoided  by  the  Acts  of 
1888-89."  Acts  1890-81,  pw  S7a  These  seo 
tions,  7  in  nnmbor,  were  parts  of  this 
general  mecfaanJas'  aad  material  mat's  Ucn 
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law,  leaylng  24  of  Its  sections  still  of  force. 
In  the  place  of  these  repealed  sections  oth- 
er provisions  were  supplied,  forming,  with 
the  unrepealed  sections,  a  system  supposed 
to  be  more  complete  than  the  one  that  ex- 
isted before.  So  far  as  we  have  oliserved, 
the  cUd  and  the  new  are  susceptible  of  harmo- 
nloos  adjustmiat:  bat,  if  not,  the  last  seo- 
ticm  of  the  new  provides  "that  all  laws  in 
cMiflict  with  the  provisions  of  this  act  are 
hereby  repealed,"  and  in  case  of  conflict 
the  latter  will  prevail  There  can  be  no 
questioii,  thai,  that  this  later  enactment 
was  not  intended  to  create  an  entirdy  new 
system  of  law  on  this  subject  in  abrogation 
of  the  (AA,  but  to  amend  the  latter  to  the 
extent  of  the  repeals  indicated  in  its  first' 
section,  and  in  its  new  provisions,  and  leave 
the  balance  to  be  adjusted  to  these  ajnenda- 
tory  provisions.  While  section  3018  of  the 
Gode,  whldi  declared  the  li«i,  is  repealed, 
sectlrai  2  of  the  new  enactment,  which  also 
dedared  it  in  more  extended  form,  takes 
its  place  on  the  new  system;  and  sections 
3019  and  3048,  not  liaving  be«i  repealed,  are 
to  be  applied  to  said  section  2  of  the  amend- 
atory law,  as  they  were  to  section  3018  be- 
fore its  repeat  This  was  the  view  the  court 
seems  to  have  taken  of  the  character  of  this 
statute  in  Wimberly  v.  Mayberry,  94  Ala. 
251,  10  South.  Rep.  157;  Ck>lby  v.  St  James 
Ckdored  M.  E.  Church,  13  South.  Rep.  515, 
(at  present  term.) 

The  supposed  lack  of  equity  in  this  bill 
Is  based  on  the  contention  that,  secticHi  3018 
of  the  Ciode,  having  been  repealed,  sections 
3019  and  3048,'  upon  whi(^  the  right  to 
malnta.ln  the  bill  depends,  were  necessarily 
repealed  with  It,  since  the  two  latter  were 
Inoperative  without  the  former;  but  we 
have  shown  above  that  section  2  of  the 
amendatory  act  of  1890-01,  under  which  this 
case  arose,  took  the  place  of  said  repealed 
section— 3018— as  an  amendment  of  It,  and 
said  sections  3019  and  3048  became  applica- 
ble to  It  immediately  upon  its  enactment 
This  questioD  being  out  of  the  way,  the  case 
of  Wimberly  v.  Mayberry,  supra,  is  decisive 
of  the  equity  of  this  case. 

The  grounds  of  demurrer  based  also  upon 
the  supposed  want  of  equity  in  the  bill  must 
for  the  same  reasons  fail.  Nor  is  there  any 
merit  in  the  other  ground  oC  demurrer,— 
that  the  complainant  had  an  adequate  rem- 
edy at  law.  The  suit  in  the  circuit  court 
was  against  Ethridge  alone.  The  defendant 
company  was  not  concluded  in  its  liens,  or  In 
the  assertion  of  th^r  priorities,  by  anything 
tliat  took  place  in  that  proceeding;  and  the 
complainant  In  having  obtained  said  Judg- 
ment against  said  Ethridge,  and  purchased 
said  property  at  the  sheriff's  sale,  was  not 
precluded  from  filing  his  Ull  to  settle  with 

'Code,  {§  3018,  3048,  provide  for  liens  on 
buildings  and  improvements  in  favor  of  me- 
clianica  and  material  men,  and  declare  that 
Buch  lien  m^  when  the  amount  claimed  is  not 
less  than  $100,  be  enforced  in  equity. 


the  appellant  the  priorities  of  their  respec- 
tive liens,  as  this  bill  is  intended  to  do. 
There  is  no  other  adequate  remedy  to  iid- 
Just  these  competing  liens,  except  a  proceed- 
ing in  equity.  There  is  no  error  in  the  rul- 
ings of  the  court  below,  and  Its  decree  Is 
affirmed. 


(99  Ala.  X2) 
DB  ARMOND  et  al.  v.  WHITAKBR  et  al. 

(Supreme  Court  of  Alabama.     June  22,  1893.) 

EJECTMENT — VeBDICT. 

Where  an  action  of  ejectment  is  tried  on 
an  agreed  statement  of  facts,  a  verdict  for 
more  land  than  the  agreed  statement  shows  is 
in  controversy  will  be  set  aside  on  appieal. 

Appeal  from  circuit  court,  Marshall  county; 
John  B.  Tally,  Judge. 

AcUon  by  James  Whitaker  and  others 
against  John  De  Armond  and  another.  From 
a  Judgment  for  plaintiffs,  defendants  appeaL 
Reversed. 

Elijah  Whitaker,  the  husband  of  Nancy 
Whitaker,  died  on  the  23d  of  January,  1884, 
intestate,  leaving  no  children.  He  was  seised 
of  certain  lands  in  controversy,  and  he  and 
his  wife,  Nancy,  were  residing  thereon  at  the 
time  of  his  deatli.  The  case  was  tried  on  an 
agreed  statement  of  facts,  of  which  the  fol- 
lowing is  a  copy:  "In  this  cause  it  is  agreed 
by  and  between  the  parties  to  this  cause  that 
this  case  may  be  tried  on  the  following 
statement  of  facts,  and  the  Jury  charged  ac- 
cordingly: •  •  *  Plalntififs  and  defendants 
both  claim  title  through  or  from  the  common 
source,  Elijah  Whitaker.  That  BUJah  Whit- 
aker died  seised  and  possessed  oi  the  land 
sued  for  (»i  the  23d  day  of  January,  1884, 
without  having  made  any  will,  and  without 
having  any  children,  but  a  widow,  Nancy 
Whitaker.  That  the  plaintiffs  in  the  case  are 
the  brothers  and  slBt»«  of  the  deceased,  Eli- 
jah Whitaker,  .and  the  children  of  his  de- 
ceased brcthers  and  sisters,  embracing  all 
of  his  brothers  and  sisters  and  the  descend- 
ants of  deceased  brothers  and  sisters.  Said 
Elijah  Whitaker  and  his  wife,  Nancy,  were 
both  residents  of  Marshall  county,  Alabama, 
and  after  his  death  his  said  widow,  then  a 
resident  of  said  county,  filed  in  the  probate 
court  of  said  county  her  application  for  a 
homestead,  and  proceedings  were  bad  there- 
on, setting  apart  the  land  in  suit  to  her  as  a 
homestead,  without  any  administration  on 
the  estate  of  said  Elijah  Whitaker,  which 
said  proceedings  are  hereby  made  a  part  of 
this  agreement  and  referred  to  as  sucdi.  She 
was  residing  on  the  land  in  question  at  the 
time  of  such  application  and  proceedings 
thereunder.  This  application  and  proceed- 
ings were  under  the  statute,  (Acts  1884-85, 
p.  114.)  That  on  the  11th  day  of  May,  1887, 
said  Nancy  Whitaker,  as  Is  admitted,  sold 
and  conveyed  said  lands  in  dispute,  men- 
tioned In  Uie  plaintiffs'  complaint  to  the  de- 
tea&ant  David  Davis,  by  deed  recorded  In 
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Book  P  of  deeds,  page  270,  In  the  office  of 
the  Judge  of  probate  of  MarSball  county, 
Alabama,  and  which  deed  1b  hereby  referred 
to  and  made  a  part  of  this  agreement.  The 
defendant  De  Armond  was  in  possession  of 
said  land  as  tenant  of  said  Davis  at  the  time 
of  tbe  bringing  of  this  suit.  The  Snnual 
rental  value  of  the  land  in  dispute  Is  thirty 
dollars  since  the  commencement  of  the  suit 
That  said  Nancy  Wbitaker  died  In  Marshall 
county,  Alabama,  In  tbe  year  1889,  and  be- 
fore the  commencement  of  this  action.  There 
has  been  no  administration  of  the  estate  of 
Elijah  Whitaker,  nor  on  the  estate  of  said 
Nancy  Whitaker."  The  petition  of  Nancy 
Wtoitaker,  made  a  part  of  the  agreed  state- 
ment of  facts,  the  order  of  the  court  appoint- 
ing commissioners  to  lay  off  the  exemptions 
under  said  petition,  their  return,  and  the  or- 
der of  confirmation  of  said  report,  are  set 
out,  and  are  substantially  as  follows:  The 
petition  avers  that  petitioner  is  the  widow 
of  said  Elijah  Whitaker,  and  is  over  21  years 
old;  that  snld  Elijah  Whitaker  departed  this 
life  on  the  23d  day  of  January,  1884,  which 
was  more  than  60  days  before  the  filing  of 
this  petition;  that  he  left  no  minor  children, 
and  left  in  said  county  and  state  personal 
and  real  property  not  to  exceed  the  amount 
exempted  to  widows  and  minors,  as  provid- 
ed under  the  laws  of  the  state,  and  there  has 
been  no  administration  on  said  estate;  and 
concludes  by  praying  for  the  appointment  of 
commissioners  to  set  apart  to  her,  under  the 
acts  of  the  legislature  of  1884-85,  such  per- 
sonal and  real  property  as  Is  exempted  to 
her  as  such  widow  under  aald  act  The  court 
appointed  two  commissioners,  Benton  Robin- 
son and  David  Davis,  as  commissioners,  and 
commanded  them  to  make  a  complete  inven- 
tory of  all  the  personal  property  of  the  estate 
of  said  decedent,  together  with  the  real  es- 
tate exempted  from  administration,  and  the 
payment  of  debts,  and  set  apart  to  the  said 
Nancy  Whitaker,  as  such  widow,  all  the  pet- 
sonal  and  real  property  exempted  to  her  as 
such  widow  under  the  provisions  of  the  laws 
of  this  state,  and  make  return.  The  commis- 
sioners in  their  report  state  that,  "ptursuant 
to  a  commission  issued  by  you,  [the  Judge  of 
probate,]  directed  to  us,  of  date  the  17th 
September,  1886,  we  have  made  an  Inventory 
below  of  the  personal  property  belonging  to 
the  estate  of  EBJah  Whitaker,  and  set  the 
same  apart  for  the  widow,  Nancy  Whitaker, 
under  [as]  the  laws  of  the  state  provide. 
[Here  the  property  is  described  aggregating 
in  value  $179.]  Also  we  have  set  apart  to 
her,  as  exempted  as  a  homestead,  one  hun- 
dred and  sixty  acres  of  land,— 5500,— bound- 
ed as  follows:  On  the  north  by  the  lands  of 
James  Whitaker;  the  east  by  Boiling  Whita- 
ker; on  the  south  by  the  lands  of  Widow 
Clay,  widow  of  James  Clay;  on  the  west  by 
the  lands  of  J.  H.  Whitaker,— and  known  by 
[the  name  of]  'Great  Swag,'  as  20  acres  ofT 
S.  end  of  the  N.  B.  %  of  the  S.  E.  ^  also  S. 
W.  %  of  &  E.  %,  also  N.  H.  %  (rf  S.  W.  %. 


and  S.  B.  %  of  S.  E.  %,  In  secflon  9,  T.  6, 
range  8  east;  in  all,  160  acres,  in  Marslmll 
county,— set  apart  to  Nancy  Whitaker,  wid- 
ow of  Elijah  Whitaker,  deceased,  under  tlie 
laws  In  sudi  cases  provided."  The  report 
was  confirmed  by  the  court  The  deed  cf 
Nancy  Wliltakw  to  David  Davis,  in  its  de- 
scription of  the  land  conveyed,  follows  tbe 
description  of  the  lands  as  contained  in  the 
report  of  the  commissioners,  set  out  above. 
The  court,  on  this  evidence,  gave  the  general 
charge  In  favor  of  the  plainttfls,  and  refused 
a  like  charge  requested  by  defendants.  T*e 
verdict  was  for  tjie  plalndffs  for  the  land 
sued  for.  Judgment  was  rendered  for  the 
plaintiffs  on  a  plea  of  not  guilty  for  the  fol- 
lowing described  lands:  The  N.  B.  %  of  the 
S.  W.  %,  and  the  W.  %  of  the  S.  E.  %,  and 
the  S.  E.  ^.  of  S.  E.  V*,  and  the  S.  %  of  the 
N.  E.  %  of  the  S.  E.  %,  all  of  section  9,  in 
township  6,  of  range  3  B.,  lying  and  being  In 
Marshall  county,  Ala.,  tiie  same  lands  de- 
scribed In  the  complaint  The  errors  assign- 
ed were  for  the  giving  of  the  general  charge 
in  favor  of  plaintiffs,  for  the  refusal  to  give 
the  one  requested  for  defendants,  and  for 
rendering  Judgment  on  the  agreed  state  of 
facts  for  the  plaintiffs. 

A.  A.  Wiley  and  John  Q.  Winston,  Jr.. 
for  appellants. 

HARALSON,  J.  The  petition  of  the 
widow  for  exemption,  made  a  part  of  the 
agreement  of  the  parties,  on  which  the' case 
was  tried,  avers  that  the  said  Elijah  Whit- 
aker left  at  his  death  real  and  personal 
property  not  exceeding  the  amount  ex- 
empted to  widows  and  minors  under  the 
laws  of  this  state,  following  substantially 
the  language  of  section  1  ot  the  said  act 
of  1884-85,  under  which  the  petition  pur- 
ports to  have  l)een  filed.  The  number  of 
acres  of  land  exempted  to  widows  at  that 
time,  If  It  did  not  exceed  $2,000  in  value, 
was  160  acres,  and  the  commlssionerB  who 
set  aside  the  exemption  in  this  instance — 
which  they  report  as  160  acres— valued  It 
at  $500.  The  number  of  acres  described 
In  the  complaint  as  sued  for  Is  180  acresL 
The  verdict  was  "for  the  land  sued  for  In 
this  action."  The  Judgment  was  for  the  re- 
covery of  the  Identical  land  described  In 
the  complaint,— 180  acres.  The  report  of 
the  commissioners  purports  to  set  aside  100 
acres  to  the  widow,  but,  when  footed.  It 
amoimts  to  140  acres.  The  agreed  state 
of  facts  recites  that  said  Nancy  Wtataker 
"filed  in  the  probate  court  of  said  county 
her  application  for  a  homestead,  and  pro- 
ceedings were  had  thereon,  setting  apart 
the  land  In  suit  to  her  as  a  homestead;" 
and  yet  we  hare  Just  seen  that  the  land 
sued  for  and  that  described  in  the  report 
of  the  commissioners  Is  different  The 
agreed  state  of  facts  further  recites  as  an 
admission  for  the  trial  that  "Nancy  Whit- 
aker  sold  and  conv^ed  said  lands  In  dls- 
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pute,  mentioned  in  tbe  plaintiffs'  complaint, 
to  the  defoidant  David  Davis."    Tbe  lands 
described  in  the  conveyance  are  "20  acres 
off  the  aonth  end  of  N.  B.  %  of  S.  B.  ^, 
also  N.  %  of  S.  W.  %  of  S.  E.  %,  also  8. 
W.  %  of  S.  B.  %,  also  N.  B.  %  of  S.  W.  V*, 
also  S.  B.  14  of  S.  B.^  all  in  See.  9,  T.  6,  B. 
3,  containing  160  acres,  [in]  Marshall  coun- 
ty, Alabama,  which  was  set  apart  to  me 
by  the  probate  court  of  Marshall  county, 
imder  the  act  of  the  legislature  ot  1BS4-W, 
as  the  widow  of  Blljah  Whitaker,  deceased." 
The  land  described  in  the  conveyance  of 
Mrs.  Whitaker  to  Davis  is  different  from 
that  described  in  the  complaint.  Judgment, 
and  the  report  of  the  commissioners,  but 
It  is  admitted  that  they  are  the  lands  which 
are  mentioned  In  the  plaintltTs'  complahtt, 
and    that   defendant  De   Almond    was   in 
poasessicm  of  them,  as  the  tenant  of  said 
Davis,  at  the  time  this  suit  was  brought 
These  discrepancies  of  de8(»'iption  have  not 
be«i  noticed  in  argument  on  either  side, 
but  the  case  has  been  treated  as  though 
3EaiJali  Whitaker  owned  at  his  death  only 
160  acres  of  land,  which  was  set  apart  to 
his  widow,  under  the  proceedings  for  that 
purpose;  the  contention  being,  on  the  one 
side,  Uiat  when  so  set  apart  the  absolute 
tifle  vested  in  her,  which  Ae  had  a  right 
to  conv^  and  did  convey  to  David  Davis; 
and,    on  the  other,  that  such  proceedings 
vested  In  her  only  a  life  estate,  and  the  re- 
mainder reverted   to  the  heirs  of   Elijah 
Whitaker    at    her    death.    Whichever    of 
these  c(mtentlons  may  be  correct,  it  is  evi- 
dent from  what  has  been  shown  that  the 
plaintiffs  have  recovered  of  defendants  180 
acres   of   land,— 20    acres    more   than   the 
agreed  state  aC  facts  show  were  really  in 
cantroversy,  and  when  we  are  left  in  igno- 
rance as  to  what  lands  said  Elijah  Whitaker 
owned  at  his  death,  whether  more  or  leas 
than  160  acres.    If  he  owned  the  180  acres 
sued  for,  the  probate  court  had  no  Jurls- 
dictlim  to  set  aside  the  homestead  exemp- 
tion under  Mrs.  Whitaker's  petition,  whether 
his  estate  was  solvent  or  Insolvent.    James 
V.  Olark,  89  Ala.   606,  7  South.   Rep.   161. 
If  he  owned  only  160  acres,  and  it  was  of 
less  value  than  $2,000,  and  no  administra- 
tion was  had  on  his  estate  after  60  days 
from  his  death  had  elapsed,  that  court  did 
have  Jurisdiction  to  have  her  exemption  set 
aside  under  said  act,  and   it  would  have 
vested  absolutdy  In  her,  as  completely  and 
fully  as  If  said  estate  had  been  regularly 
administered   upon   and   declared   insolv^^t 
Smith  V.  Boutwell,  13  South.  Bep.  668,  (at 
present  term.)    In  the  state  of  this  record, 
with  the  discrepancies  and  seeming  contra- 
dictions we  encounter  In  the  proofs,  there 
was  too  much   uncertainty   to  Justify  the 
general  cbaige  for  the  plaintiflk     On  an- 
other triafl,  from  what  has  been  said,  the 
real  facts  may  be  ascertained,  and  the  cause 
tried  on  Its  merits.    Reversed  and  remanded. 


CUO  Ala.  «18) 
HIGHLAND  AVE.  &  B.  B.  CO.  v.  MADDOX 
(Supreme  Court  of  Alabama.     June  22,  1893.) 

BtBEBT  lUnjEtOADB — COLHSION  WITH  VkHIOM  — 
CONTEIBnTOBT  NBaLIOSHOB  —  PlEADINO  A.3fD 
PbOOF— V*BliLHOB. 

1.  Where  a  person,  driving  a  wagon  with 
curtains  closed,  attempts  to  cross  a  street- 
railroad  track  without  looking  for  a  car  at  a 
point  nearer  than  75  yards  from  the  crossing, 
and  is  struck  by  a  car  approaching  him  from 
behind,  he  is  guilty  of  such  contributory  negli- 
gence aa  will  defeat  his  recovery,  in  the  ab- 
sence of  wanton  negligence  on  the  part  of  the 
railroad  company. 

2.  The  fact  that  defendant,  at  a  pohit  out- 
side the  city  limits,  was  running  its  car  at  the 
rate  of  15  miles  an  hour,  and  did  not  give  any 
signal  of  appioach,  is'  not  such  wanton  negli- 
gence as  will  entitle  one  who  attempts  to  drive 
across  its  track  without  looking  to  damages 
sustained  by  being  struck  by  sncn  car. 

3.  Where  the  complaint,  in  an  action  for 
damages  caused  by  a  collision  with  defendant's 
car,  alleges  that  the  accident  occurred  within 
the  dl7  limits,  and  the  proof  shows  that  it  hap- 
pened b<7ond  the  limits,  the  variance  is  fatal 

Appeal  from  <dty  court  of  Blrmhigfaam;  H. 
A.  Sharpe,  Judge. 

Action  by  Matthew  F.  Maddox  against  the 
Highland  Avenue  &  Belt  Ballroad  Company 
to  recover  damages  for  injuries  to  plaintiff's 
horse  and  wagon,  by  a  collision  with  a 
dummy  engine  on  the  line  of  defendant's 
road,  alleged  to  have  been  caused  by  the 
negligence  of  defendant's  servants.  There 
was  Judgment  for  plaintiff,  and  defendant 
appeals.    Beversed. 

The  defendant  requested  the  court  to  give 
the  following  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each 
of  the  charges  as  asked:  (1)  "That  there 
is  no  evidence  in  this  case  of  willful,  inten- 
tional, or  reckless  negligence,"  (2)  "That 
the  cause  of  action  set  forth  in  the  first 
count  of  the  complaint  as  amended  is  barred 
by  the  statute  of  limitationa."  (3)  "TSiat  the 
oause  of  action  set  forth  in  the  second  count 
of  the  complaint  as  am»ided  is  barred  by 
the  statute  of  limitations."  (4)  "That,  if 
the  Jury  believe  all  the  evidence,  they  should 
find  a  verdict  for  the  defaidant."  (5)  "That 
the  evidence  in  this  case  shows  that  the 
place  of  the  alleged  o(dllsl(m  was  not  in  the 
dty  <a  Birmingham,  and  this  constitutes  a 
fatal  variance,  which  wUl  prevent  a  recov- 
ery by  the  plaintiff  on  the  complaint  as 
amended." 

Alex  T.  London,  for  appellant  W.  B. 
Houston,  for  appellee. 

HARALSON,  J.  The  evidence  of  Mad- 
dox, the  only  witness  examined  for  the 
plaintiff,  diows  that  he  was  the  driver  of  the 
delivery  wagon  at  the  time  it  and  the  horse 
attached  to  It  were  injured;  that  the  acci- 
dent occurred  on  10th  July,  1890,  at  7 
o'clock  in  the  m<Miiing;  that  the  place  of  the 
accident  was  where  Avenue  G  crosses  Twai- 
ty-Seventh  street.  In  th^  extoialons,  Just 
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outside  tbe  Uraits  of  the  city  of  Blrmlnglmm; 
that  he  entered  Avenoe  G  to  the  east  of 
Twenty-Seventh  street,  and  drove  In  a  trot, 
west,  towards  Twenty-Seventh  street,  where 
the  road  he  was  traveling  crossed  said  street 
and  the  railroad  track,  which  latter  ran 
along  said  avenue  imtU  It  reached  said  street, 
and  there  turned  north;  that  the  aald  road 
ran  to  and  parallel  with  the  dummy-line 
track  to  Twenty-Seventh  street;  that,  when 
he  was  ahout  75  yards  away  from  the  cross- 
ing, he  looked  in  both  directions,  and  saw  no 
train  approaching;  that  the  wagon  had  cur- 
tains on  the  sides  and  in  the  rear,  and  they 
were  down  at  the  time;  that  he  did  not 
stop  before  driving  on.  the  railroad  crossing: 
that  the  front  wheels  of  the  vdilcle  had  got- 
ten across  the  traok,  when  the  engine  of  the 
company  ran  against  the  rear  of  the  wagon,  and 
tiu-ned  it  over,  and  Injured  it  and  the  horse; 
that  he  was  acquainted  with  the  crossing; 
had  passed  it  several  times  before;  and  that 
be  was  not  aware  of  the  approadi  of  the 
train  until  it  struck  his  wagon.  According 
to  this  statement,  the  driver  was  guilty  of 
contributory  negligence,  which  will  prevait 
a  recovery  by  plaintiff,  unless  it  was  over- 
come by  the  reckless,  wanton,  or  intentional 
negUgenoe  of  the  defendant,  and  such  negli- 
gence was  not  shown  by  anything  this  wit- 
ness stated. 

As  we  stated  In  Lee'a  Case,  92  Ala.  267, 
9  South.  Rep.  230:  "No  prmdple  is  now 
more  iirmly  established  in  our  Jurisprudenoe, 
It  may  be  said,  than  that  whitdi  fastens  upon 
pefsons  about  to  go  upon  or  across  the  track 
of  a  railway,  imder  oixlinary  circumstances, 
the  ahsolute  duty  of  stopping  and  looking 
and  listening  for  approaching  trains."  And 
this  duty,  as  there  held,  is  as  incumbent  <» 
persons  in  vehicles  as  on  foot,  subject  to  a 
modiilcatlon  there  stated,  which  has  no  ap- 
plication to  this  case.  Was  there  any  other 
evidraice  in  the  cause  which  tended  to  diow 
recklessness  or  wantonness  on  the  pert  of 
defendant's  employes,  at  the  time,  in  the 
management  of  the  train,  such  as  is  the  legal 
equivalent  of  willful  or  intentional  wrong? 
Tttere  was  evidence  tending  to  show  that 
the  defendant's  train  was  running,  at  the 
time  of  the  collision,  about  15  miles  an  hour, 
and  that  the  whistle  was  not  blown  or  the 
bell  rung.  The  engineer  and  conductor  of 
the  train  teatlfled  that  It  was  moving  five  or 
six  miles  an  hour.  But  no  mere  running  at 
the  bluest  rate  of  speed  indicated,  at  a 
phuoe  like  the  one  where  this  collision  oo- 
ouired,  nor  a  failure  to  ring  the  bell  or  blow 
the  whistle  or  keep  a  proper  lookout,  la  more 
tlian  simple,  as  contradistinguished  from 
redtless  or  wanton,  negligence.  Lee's  Oase^ 
supra;  Kallroad  Oo.  v.  Komegay,  92  Ala. 
228,  9  South.  Rep.  557;  RaUway  Co.  t. 
Ohewnlng.  93  Ala.  25,  9  South.  Rep.  4S& 
The  mgineer  of  the  train  testified  that  the 
dummy  tnin,  consisting  c£  an  oigine  and 


two  passenger  cars,  was  going  West,  into  the 
dty,  at  the  time  of  the  collision;  that  the 
curve,  where  the  railway  rams  north  in 
Twenty-Seventh  street,  waa  a  sharp  one; 
tliat  he  saw  the  wagon  when  he  was  600 
feet  from  the  crossing,  being  driven  along 
Avenue  O  in  the  same  direction  the  train 
was  moving;  that  he  slowed  down  his  en- 
gine, as  a  matter  of  necessity,  owing  to  the 
sharpness  of  the  carve,  and  was  running  not 
more  than  five  or  six  mUes  an  hour  when 
he  reached  the  oorve;  that  there  was  no 
other  road  to  the  curve,  except  the  (me  the 
wagon  was  going,  and  before  reaching  the 
arousing,  and  a  few  feet  from  it.  It  stopped, 
and  he  did  not  farther  check  his  engine; 
that,  when  he  was  10  or  15  feet  from  the 
wagon,  the  driver  started  across  the  track 
in  front  of  him,  and,  as  soon  as  he  saw  the 
wagon  start  across,  he  i4>plied  his  brakes, 
reversed  the  engine,  and  used  all  tne  means 
at  his  command  to  stop,  without  avail,  be- 
fore striking  the  rear  of  the  wagon,  and  the 
locomotive  did  not  run  more  than  25  or  30 
feet  from  where  he  first  applied  his  brakes 
and  reversed  the  engine.  Ilie  conductor  first 
saw  the  wagon  15  or  20  steps  from  the  cross- 
ing, moving  along  beside  the  front  of  the 
train,  going  at  the  rate  of  3  miles  an  hour, 
and  the  train  6;  that  the  wagon  got  to  the 
crossing  first,  because  it  had  the  nearest 
route  to  go.  He  saw  no  more  of  the  wagon 
till  he  felt  the  brakes  applied  and  the  shock 
of  the  oolllsloiL  There  Is  no  oonfiict  in  the 
statements  of  this  witness  and  that  of  the 
engineer.  The  latter  testifles  that  when  Hie 
engine  was  within  afew  feet  from  the  croedng, 
the  wagon  stopped,  and  the  conductor  says 
he  last  aaw  It  15  or  20  steps  ^from  45  to  60 
feet)  from  the  crossing.  Tbe  most  we  can 
say  of  this  evidence,  if  It  diows  any  negU- 
genoe on  the  part  of  the  employes  of  the 
company,  is  that  it  was  simple  negligence. 
There  waa,  certainly,  no  element  of  reck- 
lessnesB  or  wantonness  in  it;  and  whether 
considered  on  the  uncontradicted  evidence  of 
the  plaintiff,  or  on  that  of  defendant,  the 
plaintiff  was  not  entitled  to  recover. 

llie  flrat  and  fourth  ctaargea  requeated  b7 
defendant,  and  refused,  should  have  been 
given,  lliere  was  no  oror  in  refusing  the 
other  charges  requested,  except  the  fifth. 
The  fifth  charge  is  to  the  effect  that  the 
place  of  the  oolUMoa,  as  shown  by  the  evi- 
dence, waa  not  in  the  dty  of  Blrmln^iam, 
and  therefore  there  is  a  fatal  varianoe  l>e- 
tween  the  complaint  aa  amended  and  the 
proofs.  The  proof  shows  that  the  accident 
occurred  within  about  40  feet  of  ilie  eaatem 
lx>undary  of  the  dty,  in  the  center  of  an 
avenue  and  street,  in  their  extension  beyond 
the  Umits  of  the  dty  of  Blrmlnf^iam.  The 
complaint  alleges  that  the  accident  oo- 
curred  in  the  dty  of  Birmingiiajn.  The 
varianoe  was  matwlal.  Beveneil  and  >e> 
manded. 
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MITCHAM  T.  SCHUESSLER  et  al. 

(Snitreme  Court  of  Alabama.     June  22,  1893.) 

Attachment — Istbktention — Evidbncb — In- 

8TBCCTIOK8— MOKTOAOEB — VaUDITX. 

1.  On  the  trial  of  a  claimant's  right  to  cer- 
tain attached  properir,  the  claim  being  based 
on  a  mortgage  of  the  property, 'the  law  day  of 
which  had  dapsed,  evidence  is  incompetent  of 
a  declaration  made  by  defendant  in  attachment 
to  claimant.  In  the  absence  of  plaintiff,  that  he 
would  deliver  claimant  the  attached  property  if 
the  mortgage  debt  were  not  paid  before  a  cer- 
tain time. 

2.  On  the  trial  of  a  claimant's  rl|;ht  to  cer- 
tain attached  property,  the  claim  being  based 
on  a  mortgage  (yf  the  {troperty,  evidence  is  in- 
comjietent  of  a  declaration  made  by  claimant's 
husband  and  agent,  in  the  absence  of  claimant, 
that  the  mortgage  debt  had  been  paid. 

8.  On  the  trial  of  a  clalmnnt's  rij;ht  to  cer- 
tain attached  property,  the  claim  being  based 
on  a  mortgage  of  the  prcnperty,  the  verdict 
mast  be  for  plaintifF  in  attachment,  if  claimant 
has  not  satisfactorily  shown  that  when  the  at- 
tachment was  issued  she  had  a  valid,  existing 
debt,  secured  by  mortgage  on  the  property. 

4.  The  fact  that  the  mortgagee  permitted 
the  mortgagor  to  remain  in  possession  after  the 
law  day  of  the  mortgage  aoes  not  affect  the 
validity  of  the  mortgage,  if  the  mortgage  is 
bona  fide,  and  the  debt  secured  Iiaa  not  been 
paid. 

5.  Indulgence  to  the  mortgagor  for  an  nn- 
reasonable  time  after  the  law  day  of  the  mort- 
gage is  a  circumstance  which  may  be  consid- 
ered by  the  jury  in  determining  the  bona  fides 
of  the  mortgage,  in  its  inception,  and  as  to 
whether  the  secured  debt  has  been  satisfied. 

Appeal  from  dicult  court.  Chambers  coun- 
tgr;  J.  B.  Dowdell,  Judge. 

ActioQ  In  attachment  by  Sohuessler  Bros, 
against  C.  P.  Bolrd  and  A.  W.  Mitcham,  as 
claimant  From  a  Judgmrait  for  plaintiffs, 
claimant  appeals.     Beversed. 

After  G.  T.  Mitcham,  tiie  hustoand  of  A.  W. 
Mitcham,  the  claimant,  had  testifled  that  be 
was  the  general  agent  of  the  claimant,  and 
that  on  October  4,  1891,  he  had  gone  to  the 
defendant's  house  to  demand  the  payment  of 
the  balance  due  on  a  mortgage,  and  that 
Balrd  told  blm,  if  he  did  not  pay  him  on  the 
6th  of  October,  1S91,  he  would  send  him  the 
mortgaged  property,  the  claimant  introduced 
one  W.  L.  Balrd  as  a  witness,  and  asked  him 
If  he  heard  a  ccmversatlon  between  G.  T. 
Mitcham  and  C.  F.  Balrd  (m  the  4th  of  Octo- 
ber, 1891,  and.  If  so,  to  state  what  he  saw 
and  heard.  The  plaintiffs  objected  to  said 
question,  whereupon  the  claimant  Informed 
the  oourt  that  she  expected  to  prove  by  said 
witness  ttiat  he  saw  said  Mitcham  at  the 
house  of  said  Balrd  on  that  day,  and  heard 
said  Balrd  say  to  G.  T.  MItdiam  that,  if  he 
did  not  pay  the  balance  on  the  debt  on  the 
6th,  he  would  deliver  him  the  property.  The 
court  sustained  the  objection  to  said  ques- 
tion, declined  to  allow  said  testimony  to  be 
givai,  and  to  this  ruling  of  the  court  the 
claimant  duly  excepted.  The  plaintiffs,  In 
rebuttal.  Introduced  one  Dr.  J.  W.  Cooper 
as  a  witness,  who  tesUfled  that  in  the  early 
fall  of  1890  he  met  O.  T.  Mitcham,  and,  aft- 
er telling  him  that  be  thought  of  making 
farming  arrangements  with  said  C.  P.  Balrd, 


and  that  C.  P.  Balrd  wanted  to  trade  him  a 
mule,  he  asked  said  Mitcham  If  Balrd  owed 
him  anything,  or  if  he  had  any  claim  against 
the  mule,  and  that  said  Mitcham  told  him 
that  he  did  not;  that  Balrd  had  paid  up,  and 
that  he  (Cooper)  could  go  ahead,  and  trade 
for  the  mule,  which  omstltuted  some  of  the 
pit>perty  sued  for  In  this  suit  The  claimant 
objected  to  this  testimony  of  Cooper  on  the 
grounds— First,  that  admissions  made  by  6. 
T.  Mitcham  In  her  absence  could  not  bind 
A.  W.  Mitcham;  second,  that  the  same  were 
illegal  and  irrelevant  The  court  overruled 
these  objections,  and  the  claimant  duly  ex- 
cepted. Up(»i  the  Introduction  of  aU  the  evi- 
denoe,  the  court,  at  the  request  of  the  plain- 
tiffs, gave  the  following  written  ctmrges,  to 
the  giving  of  each  of  which  the  defendants 
separately  excepted:  (1)  "The  burdrai  of 
proof  is  on  the  claimant  to  show  that  when 
the  attachment  was  levied  there  was  a  debt 
existing  from  C.  P.  Balrd  to  the  claimant; 
secured  by  mortgage,  and  If  the  claimant 
(Mrs.  Mltc^m)  has  not,  satisfactorily  to  the 
Jury,  shown  that  at  the  time  the  attachment 
was  issued  she  had  a  valid,  existing  debt  se- 
cured by  the  mortgage,  tinea,  the  Jury  must 
find  for  the  plaintiffs."  (2)  "The  court  is 
asked  to  charge  that  the  law  day  of  Mra 
Mltcbam's  mortgage  was  the  1st  «iay  of  Oc- 
tober, 1890,  and  If  the  Jury  believe  from  the 
evidence  that  the  mules  were  permitted  to 
remain  Ui  C.  P.  Bolrd's  (the  mortgagor's) 
possession  until  the  6th  day  of  October,  1891, 
and  If  from  the  evidence,  and  from  the  facts 
in  the  case,  this  was  an  unreasonable  time 
to  permit  the  mortgagor  to  remain  In  posses- 
sion of  the  mortgaged  property  after  the  law 
day,  this  may  warrant  the  Jury  in  Inferring, 
and.  In  conneotion  with  the  other  evidence, 
in  finding,  that  the  mortgage  debt  was  paid, 
or  that  the  mortgagor  was  hdd  up  as  a  pro- 
tection for  his  (Baiid's)  property  against  the 
demands  of  his  creditors,  unless  the  Jiuy  be- 
lieve from  the  evidence  that  the  Indulgence 
of  the  mortgagee  Is  compatible  with  fair 
dealing,  and  induced  by  no  Intention  to  fa- 
vor the  mortgagor  to  the  pr^udlce  ctf  his 
oredltoiB." 

W.  J.  Samf ord,  for  appellant  N.  D.  Den- 
son,  for  appellees. 

COLEMAN,  3.  Schuessler  Bros,  sued  out 
an  attachment  against  one  C.  P.  Balrd,  which 
was  levied  on  the  17th  of  Octoiber,  1891,  upon 
certain  personal  properly.  A.  W.  Mitcham 
claimed  the  property,  and  executed  a  replevy 
bond,  and  an  issue  was  made  up  to  try  the 
right  of  property.  Evidence  was  introduced 
by  the  plaintiffs,  tending  to  show  the  indebt- 
edness  of  the  defendant  in  attachment  the 
levy  of  the  attachment  and  that  up  to  within 
10  days  prior  to  its  levy  the  proi)erty  was 
In  the  possession  of  the  defendant  in  attach- 
ment, who  claimed  the  same  as  his  own. 
The  claimant's  title  Is  derived  through  a 
mortgage  executed  by  the  defendant  on  the 
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25th  dfiy  of  Febmary,  1890,  upon  the  prop- 
erty levied  upon  under  the  attachment  The 
execution  and  consideration  of  the  mortgage 
were  duly  proven,  and  the  mortgage  admit- 
ted In  evidence.  The  mortgage  debt  became 
due  October  1,  1890,  and  was  credited  with 
^81.94  October  18,  1890,  and  indorsed  as  fol- 
lows: "It  Is  agreed  that  the  payment  of  the 
balance  on  this  mortgage  be  extended  to  Oot 
Ist,  189L"  There  was  evidence  tending  to 
show  that  the  extension  was  granted  because 
of  the  Inability  of  the  mortgagor  to  pay  the 
dtlbt  when  It  fell  due.  It  was  proven  that 
O.  T.  Mltcham,  husband  of  claimant,  was  her 
agent,  and  by  virtue  of  the  mortgage,  with 
the  mortgagor's  consent,  he  took  possesslcm 
of  the  property  on  the  6th  of  October,  1891, 
and  had  It  In  possession,  as  the  agent  of  the 
claimant,  at  the  time  of  the  levy  ot  the  at- 
tachment. 

There  was  no  error  In  excluding  the  con- 
versation between  G.  T.  MItcham  and  the  de- 
fendant In  attachment;  plalntifts  not  bdng 
present  at  the  time,  and  having  no  knowl- 
edge of  It 

The  court  erred  In  admitting  the  testimony 
of  the  witness  Cooper.  Admissions  of  the 
husband,  made  In  the  absence  of  the  wife, 
are  not  binding  (m  her,  and  this  is  especially 
applicable  to  his  declarations,  as  an  agmt, 
us  to  any  past  transactioa,  or  his  admis- 
sions which  are  not  explanatory  of  some  ocm- 
temporaneous  act  or  transaction  within  the 
scope  of  bis  authority,  or  made  while  in  the 
execution  of  his  agency.  Tanner  v.  Bailroad 
Co.,  60  Ala.  621;  Railroad  Co.  v.  Hawk,  72 
Ala.  112;  Railroad  Co.  v.  EOU,  76  Ala.  303; 
RaUroad  Co.  v.  Smith,  74  Ala.  206;  Bynum 
V.  Pump  Co.,  63  Ala.  462.  The  admlsslona 
of  the  husband,  testified  to  by  the  witness 
Cooper,  as  to  the  satisfaction  of  the  mort- 
gage debt,  are  not  within  the  rule,  and  should 
have  been  excluded. 

We  think  the  first  charge  given  for  the 
plaintiffs,  when  oonsldered  with  the  evld»ice, 
was  free  from  error.  The  evidence  satisfac- 
torily showed  that  the  property  belonged  to 
the  defendant^  subject  to  the  rights  of  the 
mortgagee;  and  If  the  debt  secured  by  the 
mortgage,  throng  which  claimant  claimed  ti- 
tle, had  been  paid,  the  Jury  were  piopwly 
Instroioted  to  find  the  issue  for  the  plain- 
tiffs. 

The  second  duurge  given  for  the  plaintiffs 
is  somewhat  Involved,  and,  as  a  whole^  not 
strictly  correct.  Indulgence  for  an  unrea- 
sonable time  after  the  law  day  of  a  mortgage 
is  R  circumstance  which  the  jury  may  con- 
sider, In  connection  with  other  fbcts,  In  de- 
tennlnlng  the  bond  fides  of  a  mortgage.  In 
Its  Inception,  or  as  to  whether  the  secured 
debt  has  been  satisfied.  '  Beall  t.  William- 
son, 14  Ala.  55;  Dearing  v.  Watklns,  16  Ala. 
20;  Bank  v.  Willis,  6  Ala.  770.  But  If  tlie 
mortgage  is  bona  fide,  and  the  debt  secured 
has  not  been  paid,  no  indulgence  to  the  mortr 
gugor,  althoagfa  the  effect  of  such  Indulgence 
be  to  protect  the  debtor  In  the  possession  and 


enjoyment  of  the  property,  will  affect  the 
validity  of  thb  mortgage  security.  In  such 
cases  the  only  remedy  of  the  mortgagor  is 
to  redeem,  and  his  credlton  can  acquire  no 
other  rights.  Ware  y.  Shoe  Co.,  92  Ala.  146, 
9  South.  Rep.  136;  Pratt  t.  Nixon,  91  Ala. 
192,  8  South.  Rep.  751;  KeUy  v.  Longshore, 
78  Ala.  204;  Bingham  v.  Yandegrlft,  83  Ala. 
283,  9  South.  Rep.  280. 
Reversed  and  remanded. 


cut  Ala.  CT) 
FLEMING  V.  MONTGOMBBX  LIGHT  CO. 
(Supreme  Court  of  Alabama.  July  27,  1893.) 
Oa8  Cuhpakieb— Rioht  or  Citizbhs  to  MsrsBa. 
A  gag  company  which  has  been  granted 
the  exdasive  privilege  of  supplying  gas  in  a 
dty  for  a  certain  number  of  years,  under  an 
agreement  that  at  all  times  it  would  supply  the 
citizens  for  private  ose  with  a  anfiScient  quantity 
of  gas,  need  not  leave  a  gas  meter  in  the  house 
of  a  citizen  who  is  using  electric  light  fai- 
nished  by  another  company,  so  that  in  case  of 
accident  to  the  electric  light  he  may  nse  the 
gas. 

Appeal  from  dty  court  ot  Uontgomeiy; 
T.  M.  Arrlngton,  Judge. 

Suit  by  David  Fleming  against  the  Mont- 
gomery Light  Company.  From  a  decree  for 
defendant,  complainant  appeals.    Affirmed. 

Charles  Wilkinson,  for  appelant  Tomp- 
kins &  Troy,  for  appellee. 

COLEMAN,  T.  Appellant,  as  complainant, 
filed  the  present  bill  for  the  purpose  of  en- 
joining the  respondent  tfae  Montgomery 
Light  Company,  from  removing  Its  gas  meter 
from  the  premises  of  complainant,  and  to  en- 
join the  respondent  "from  refusing  to  furnish 
your  orator  gas."  Complainant's  rlf^ts  are 
very  clearly  set  forth  in  the  bill,  and  grow 
out  of  an  agreement  entered  Into  In  the  year 
1852  between  the  dty  of  Montgomery  and 
the  John  JefTrey  Company,  by  tlie  terms  of 
which  the  exduslve  right  and  privilege  of 
manufacturing  and  supplying  gas  for  a  period 
of  50  years  for  tfae  dty  of  Montgomery  and 
Its  Inhabitants  was  granted  to  the  John  Jef- 
frey Company,  tfae  said  company  agreeing 
on  Its  part  "at  all  times  to  supply  the  In- 
baMtanta  of  the  dty  of  Montgomery  fbr 
private  use  with  a  suffldent  qtiantlty  of  gas 
of  the  most  approved  qualify."  The  Mont- 
gomery Light  Company  has  succeeded  to  all 
the  privileges  and  assumed  all  tlie  obligations 
of  the  John  Jeffrey  Company;  and  the  bill 
makes  tfae  furthw  averment  "tbat  it  is  the 
duty  of  the  ra^ondent  und»  its  charta, 
to  supply  all  applicants  with  gas  and  dec- 
trlc  lights,  one  or  both,  at  the  option  of  the 
consumer."  There  Is  nothing  in  the  agree- 
ment by  which  tfae  light  company  may  com- 
pel the  Inhabitants  of  llie  dty,  or  any  one 
of  them,  to  use  Its  gas  and  electric  lights. 
Stripped  of  the  statement  of  facts  necessary 
to  present  the  complainant's  case  in  an  in- 
telligible form,  the  one  question  raised  Is 
whether  the  assumption  to  supply  the  Inhab- 
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itants  of  the  city  of  Montgomery  wlOi  gaa 
imposes  the  legal  duty  on  the  company  to 
furnish  gaa  meters  and  keep  on  hand  a  sof- 
fldent  quantity  of  gaa  fbr  inhabitants  who 
do  not  use  or  consume  gaa,  but  who  desire 
to  be  supplied  "with  meters  and  connections 
with  the  defendant's  gas  pipes,  so  tliat,  in 
case  an  accident— which  la  apt  to  occur— 
should  luppen,  they  "could  use  the  gas.'' 
A  statement  of  the  proposltioa  suggests  ita 
answer.  There  can  be  no  difference  in  prin- 
ciple between  the  case  stated  and  the  one 
in  the  bill,  in  which  It  is  shown  that  at  one 
time  complainant  used  gas  for  lights,  but 
at  the  time  of  filing  of  the  bill,  and  previous 
Ibereto,  complainant  used  in  ills  building 
dectxlc  li^ts,  furnished  by  a  difTerott  com- 
pany or  corporation,  and  was  not  a  patron 
of  defaidant  company,  and  the  injunction 
was  to  make  provision  "to  use  gas"  "in  case 
an  accident  should  faappoi  to  the  dectric 
light  in  use  by  oralor."  Plaintiff's  conten- 
tion is  that,  although  he  has  made  other 
arrangements  with  a  different  company  for 
light,  yet  it  Is  the  duty  of  respondent  to  ke^ 
on  hand  gas  and  dectridty,  with  proper 
meters  and  connections  and  electric  burners, 
•in  case  of  an  accident"  to  the  company, 
whidi  has  contracted  to  supply  blm,  and  that, 
too,  without  any  corresponding  obligation  on 
his  part  to  use  the  gas  of  the  defendant 
We  can  find  no  such  provision  In  the  contract 
between  the  city  and  respondent,  expressed 
or  Implied.  There  Is  no  equality  or  equity 
In  such  a  proposition.  It  Is  hardly  necessary 
to  dte  anthorlUes,  but  we  r^er  to  the  fol- 
lowing: Williams  V.  Gas  Co.,  52  Mich.  490, 
18  N.  W.  Rep.  2S6.  There  is  no  error  in  the 
record.    Affirmed. 


0»  Ala.  ttt) 

LINDSAT  T.  MORRIS  et  al. 
(Supreme  Court  of  Alabama.     Jane  22,  1893.) 

GjJtNUHJCBNT— COBTEST  OV  A«S WKR— IbSUBS.  . 

l.Code,  I  2981,  direcU  that  the  affidavit 
of  contest  to  a  garnishee's  answer  shall  be  filed 
the  same  term  as  the  answer,  and  thereupon 
an  issue  made  up  tinder  direction  of  the  court. 
Held,  that  the  court  can  allow  the  tendon  of 
issue  to  l>e  filed  at  a  sabseqnent  term. 

2.  Code,  i  2981,  requires  plaintiff  to  allege, 
in  the  issue  tendered  the  garnishee,  in  what 
respect  the  latter's  answer  is  nntrne.  Plaintiff, 
in  attempting  to  set  aside  a  bill  of  sale  from 
defendant  to  garnishee,  by  contest  of  their  an- 
swer "not  Indebted,"  failed  to  allege  that  he 
was  a  creditor  of  defendant  at  the  date  of  the 
bill,  or  that  the  bill  was  intended  to  defraud 
creditors,  the  amount  or  nature  of  garnishee's 
debt,  or  how  evidenced,  or  what  property  of 
defendant's  garnishee  had.  He  did  allege  that 
tlie  bill  was  never  accepted  by  all  the  vendees 
named,  and  that  it  required  a  precedmt  release 
or  impairment  of  th^r  existing  rights  by  thoee 
accepting  its  benefits;  thus  applying  to  it  the 
conditions  of  secnrities  given  for  existing  debts 
under  section  1736,  Id.,  but  not  alleging  this 
bill  to  l>e  other  than  absolute.  Bdd,  that  the 
issues  tendered,  while  insufficient,  were  not 
frivolous,  and  should  have  been  cbedally  de- 
murred to,  and  amended,  "under  the  direction 
of  the  court;"  not  stricken  out  on  motion. 


Appeal  from  dty  court  ctf  Montgomery; 
Thomas  M.  Arlington,  Judge. 

The  appeal  In  this  case  is  prosecuted  by 
David  Lindsay,  the  plaintiff  in  the  lower 
court,  from  a  Judgment  rendered,  granting  a 
motion  of  the  garnishee  to  strike  from  the 
file  the  tenders  of  issue  made  by  the  plaintiff. 
Reversed  and  remanded. 

Rldiardaon  &  Reese,  for  appelant 

HBAD,  J.  At  tbe  snit  of  appellant,  lind- 
say,  the  appellees,  Joslah  Morris  &  Co.,  were 
summoned  to  answer,  as  g^amishees,  what 
they  were  indebted  to  Samud  Hyams,  tho 
defendant  In  attadimoit.  On  February  %, 
1892,  they  filed  in  open  court  a  general  an- 
swer of  "not  indebted.".  During  tbe  same 
term,  on  Mardi  8,  1892,  tlie  court  made  an 
order  requiring  the  garnishees  to  appear  on 
the  next  day  and  answer  orally.  They  ac* 
cordlngly  appeared,  and  were  examined  oral- 
ly, and  their  answer  reduced  to  writing 
and  filed.  This  oral  answer  disclosed  no  ad- 
mission of  indebtedness  to,  or  possession  of 
effects  of,  the  defendant  Hyams,  upon  which 
the  court  could  have  rendered  any  Judg- 
ment against  the  garnishees.  It  treats 
very  indefinitely  of  a  bill  of  sale,  whidi, 
it  seems,  was  executed  by  Hyams  to  or  for 
the  use  of  the  gamiahees  and  others  on 
the  9th  day  of  December,  1891,  but  the 
particnlai«  of  tiie  instrument  and  the  prop- 
erty described  In  it  are  not  shown.  It 
was  executed  prior  to  the  suing  out  of 
plaintiff's  attachment;  and  it  not  bdng  dis- 
dosed  by  the  answer  tlmt  plaintiff  was  an 
existing  creditor  of  Hyams  when  the  bill 
of  sole  was  executed,  and  no  facts  being 
stated  from  whldi  it  can  be  inferred  that 
the  sale  was  actually  fraudulent,  and  no 
description  of  the  property  bdng  given,  there 
was  nothing  to  support  ttie  plaintiff's  motion 
for  Judgment  upon  the  answer.  On  the  11th 
day  of  March,  1892,  'which  was  during  the 
term  of  the  court  at  whidi  the  answers 
were  filed,  the  plaintiff.  In  strict  pursuance 
of  the  statute,  CMitested  their  truths  by 
flUng  in  the  cause  the  prescribed  aflldavlt; 
and  In  that  condition  the  cause  was  contin- 
ued until  the  next  term.  At  that  term, 
when  the  cause  came  on  for  trial,  the  plain- 
tiff obtained  leave  of  the  court  to  file,  and 
did  then  file,  in  wilting,  tenders  of  isBues 
to  be  made  up,  under  the  statute,  fbr  trial, 
upon  the  contest  whidi  had  been  inaugniated 
by  the  filing  of  the  affidavit  aforesaid.  There- 
upon the  garnishees  moved  the  court  to 
strike  the  traders  of  Laanes  from  the  file  on 
two  grounds:  (1)  Because  they  were  not  filed 
at  the  same  term  at  which  the  affidavit 
of  c(mtest  was  filed;  (2)  because  they  did 
not  allege  wherein  the  answer  was.  untrue. 
Tlie  court  sustained  the  motion,  and  the 
plaintiff  excited.  We  ttilnk  the  first  ground 
of  this  motion  to  strike  was  not  wdl  takoi. 
The  statute  directs  that  the  affidavit  of 
contest  must  be  filed  at  the  term  at  which 
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the  answer  is  made,  and  thereupon. an  Issue 
must  be  made  up,  under  the  direction  ot 
the  court,  In  which  the  plaintiff  must  allege 
In  what  respect  the  answer  is  untrue;  and, 
If  required  by  either  party,  a  Jury  must  be 
impaneled  to  try  such  issue.  Code,  §  2981. 
It  is  manifest  the  statute  doea  not  in  terms 
direct  tills  issue  to  be  made  up  at  the  same 
term  the  affidavit  is  filed;  but,  if  such  is 
the  Implication,  it  Is  not  mandatory,  and  It 
was  competent  for  the  court  to  allow  it  to 
be  made  up  at  a  subsequent  term;  and  this 
the  court  did  when  it  granted  leave  to  the 
plaintiff  to  file  the  tenders  of  issue.  Ex 
parte  Opdyke,  62  Ala.  70;  Bediert  v.  Whlt- 
lock,  83  Ala.  123,  3  South.  Rep.  545.  When 
that  was  done  the  court's  discretion  (^  it  be 
a  matter  of  discretion  merely,  which  we  do 
not  now  decide)  was  ezerdsed,  and  the  issues 
tendered  and  filed  became  properly  a  part  of 
the  record  of  the  cause,  and  it  was  not  al- 
lowable to  strilce  them  out  oa  the  ground 
that  they  were  not  filed  In  time.  More- 
over, when  the  cause  was  c(»itlnued  at  the 
previous  term  there  was  nothing  involved 
In  It  but  the  matter  of  this  contest  The  con- 
tinuance must  therefore  have  been  granteiA 
for  the  sole  ptupose  of  trying  the  contest 
at  a  subsequent  term. 

As  to  the  second  ground  of  the  moticm. 
As  we  have  seen,  section  2981  of  the  Code, 
unlike  the  older  statute,  (Clay,  Dig.  p.  60, 
i  25,)  requires  the  plaintiff  to  allege  in  the 
issue  tendered  In  what  respect  the  answer  of 
the  garnishee  is  untrue.  This  requirement 
manifestly  intends  that  the  tender  shall 
allege  a  state  of  facts  showing  a  liability  on 
the  part  of  the  garnishee  to  the  d^mdant, 
or  possesion  of  property  by  the  garnishee 
belonging  to  the  defendant,  and  that  these 
facts  shall  be  so  stated  that  a  definite  issue 
can  be  Joined  thereon.  The  effort  of  the 
plaintiff  was,  by  the  special  tenders  of  issue 
bo  filed,  to  invalidate  a  certain  bill  of  sale  of 
goods  executed  by  defendant  Hyams  to  the 
garnishees  and  others  on  the  9th  day  of  De- 
cember, 1891,  and  to  subject  the  property 
tiiereby  sold  and  in  possession  of  the  {gar- 
nishees to  the  payment  nt  his  debt  against 
Hyams.  It  is  too  clear  for  controversy  that 
the  special  allegations  upon  this  subject, 
discarding  the  leading  conduslons  of  the 
pleader,  do  not  show  the  bill  of  sale  to  have 
been  invalid.  In  the  first  place,  it  Is  not 
alleged  that  plaintiff  was  a  creditor  of  Hyams 
at  the  time  it  was  executed;  nor  la  there 
any  jpretense  of  allegation  that  the  instrument 
was  executed  with  intent  to  hinder,  delay,  or 
defraud  the  creditors  of  Hyams.  The  only 
attack  made  upon  it  consists  in  the  allegation 
made  in  the  first  t^ider  of  issue,  that  it 
was  never  accepted  by  all  the  vendees 
named  therein;  and  ta  the  second  original 
and  first  amended  tendon,  that  the  ven- 
dees "were  required  to  accept  said  bill  of 
sale,  and  the  security  thereby  provided,  up<Mi 
Its  terms  and  conditions,  before  participat- 
ing in  or  reoelTing  the  security  therein  pro- 


vided for  them,  and  thereto  to  make  a  re- 
lease and  impair  their  existing  legal  rights 
before  participating  in  or  receiving  the  secu- 
rity therein  provided  f<Hr  them,  and  that 
the  property  described  and  alleged  to  have 
been  transferred  in  said  bill  of  sale  was 
agreed  by  said  Hyams  and  by  said  vmdees 
to  be  less  in  value  Uian  the  debts  secured 
by  said  bill  of  sale;"  the  pleauer  thus  at- 
tempting to  apply  to  an  absolute  bill  of  sale 
given  In  payment  of  a  debt  the  provisions 
of  section  1736  of  the  Code,  applicable  to 
instruments  given  for  the  security  of  debts. 
It  may  be  that  these  special  tenders  of  issue, 
in  the  atiape  they  were  presented,  are  and 
should  have  been  treated  as  frivolous,  and 
for  that  reason  properly  stricken  from  the 
file;  but  there  was  a  tender  of  issue  filed, 
general  in  form,  which  alleged  that  the  gar- 
nishees were  indebted  to  the  defendant,  or 
did  have  property  in  their  hands  belmig- 
Ing  to  him.  This  tender  is  dearly  insuffi- 
cient under  the  present  statute,  in  that  it 
does  not  set  forth  the  amount  of  the  indebt- 
edness, or  nature  thereof,  or  how  evidenced, 
nor  does  it  set  forth  what  property  of  de- 
fendant the  garnishees  have  in  thdr  pos- 
session. But,  though  defective  in  these  par- 
ticulars. It  was '  not  frivolous  on  its  f&ce. 
It  would  have  been  sufiicient  to  try  the  case 
upon,  if  not  objected  to.  It  was  capable  of 
amendment  so  as  to  cure  the  omissiona.  The 
question  now  raised  Is,  what  is  the  proper 
practice,  under  the  present  statute,  whan  a 
defective  and  insufficient  tender  of  issue  is 
filed,  which  is  not  frivolous,  and  whloh  showa 
a  substantial  cause  of  recovery  against  the 
gami^ee?  Under  the  old  statute,  which  re- 
quired simply  that  the  issue  be  maae  up 
under  the  direction  of  the  court,  omitting; 
the  present  requlremoit  that  the  tender  of 
issue  must  set  forth  wlierein  the  answer 
is  untrue,  it  was  said  in  some  of  our  ded- 
slons  that  it  was  not  proper  to  demur  to  the 
tender,  as  the  making  i^)  of  the  issue  was 
under  the  direction  of  the  cotirt,  who  would 
see  that  it  was  properly  made  up.  EMdent- 
ly  the  dlrecticKi  which  iiie  court  can  and  must 
exercise  relates  alone  to  the  form  of  the 
Issue.  It  cannot  know  what  spedflc  alle- 
gations the  plaintiff  desires  to  rdy  upon 
for  a  cause  of  action  against  the  garnishee, 
and  therefore  can  give  no  directions  as  to 
what  those  allegations  shall  be.  That  must 
be  left  to  the  pleader.  Mow,  as  we  have 
seen,  the  statute  requires  the  tender  to  set 
forth  wherdu  the  answer  is  untrue.  Ttiis 
must  be  done  with  such  degree  of  parttcn- 
larlty  as  that  a  certain  definite  issue  can 
be  formed  thereon.  It  occui^es  very  much 
the  podtlon  of  the  complaint  in  an  ordina- 
ry action.  Upcm  due  consideration,  we  con- 
dude  that  the  proper  practice,  when  the 
tender  of  issue  is  not  frivolous  on  its  face, 
and  shows  a  substantial  cause  of  recovery 
against  the  garnishee,  but  is  defective  and 
insuffldent  in  the  partlcullars  of  its  aver- 
ments^ is  for  the  garnishee  to  point  out  the 
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defects  by  demurrer,  so  tbat  the  plalntlS 
may  be  adTlsed  of  the  specific  objectioiis, 
and  be  given  an  opportunity  to  obviate  them 
by  amendment  A  general  motion  to  strike 
them  from  the  file  gives  the  plaintiff  no 
snfflclent  notice  of  what  the  objectlona  are, 
and  no  suffldent  opportunity  to  meet  them 
by  amendment.  In  the  present  case  all  the 
tenders  of  issue  were  stricken  from  the  file 
on  general  motion.  The  garnishees  ^ould 
have  demurred,  setting  forth  the  particular 
grounds  of  objection  they  relied  on.  For 
this  error  the  Judgmoit  Is  reversed,  and 
canae  remanded. 


aw  Ala.  «2S) 

BANK  OF  MONTGOMBRT  et  aL  T.  OHIO 

BUGGY  CO.  et  al. 
(Supreme  Court  of  Alabama.     July  27,  1883.) 

COMTOSITIOH  WITH  CSSDITOBS— RlOHTS  Or  CbBD- 
ITOBB  INTEK  Se. 

Where  creditors  meet,  on  the  Invitation 
of  their  debtor,  and  agree  to  extend  their 
claims,  with  a  provision  that  they  should  be 
paid  in  four  InstaUmmts,  and  that  the  debtor 
should  incur  no  new  Indebtedness  pending  the 
term  of  the  extension,  none  of  the  assenting 
ereditora  can  take  legal  steps,  or  enter  Into  an 
agreement,  to  secure  preference  over  the  other 
assenting  creditors,  at  least  till  the  debtor  has 
oommitted  a  default. 

Appeal  from  chanc»7  court,  Mcmtgomery 
county;  John  A.  Foster,  Chancellor. 

Suit  by  the  Ohio  Buggy  Company  and  oth- 
ers against  the  Bank  of  Montgomery  and 
others  to  have  certain  property,  which  had 
been  conveyed  to  the  defendants,  decreed  to 
be  held  hy  them  in  trust,  and  tor  an  account- 
ing. From  a  decree  overruling  a  demurrer  to 
the  bill,  defendants  appeal    Affirmed. 

On  February  8.  1892,  the  Montgomery  Car- 
riage Works,  a  partnership  composed  of 
three  members,  being  unable  to  pay  their 
creditors,— all  of  whom  were  slmide  contract 
creditors,— addressed  a  circular  letter  to 
ench  one  of  them,  calling  them  together  for 
the  purpose  of  deciding  what  should  be  done 
for  their  benefit  In  obedience  to  this  call, 
roost  of  the  creditors,  on  February  17,  1892, 
met  In  the  city  of  Montgomery.  At  said 
meeting  tiie  Montgomery  Carriage  Works 
submitted  a  statement  of  their  condition, 
diowlng  th«n  to  be  unable  to  meet  their  in- 
debtedness, but  declaring  themselves  willing 
to  abide  the  judgment  of  their  creditors,  and 
at  the  same  time  requesting  that  they  should 
be  permitted  to  continue  business,  "In  order 
that  they  might  pay  th^  creditors  In  full, 
and  save .  something  for  themselves"  out  of 
their  asseta  Upon  the  submission  of  this 
statement  a  committee  was  appointed  out 
of  the  creditors  present  to  consider  the  situ- 
ation, and  see  what  was  best  to  be  done  un- 
der tbe  circunwtnnoea.  This  committee,  aft- 
er Investigation  and  consideration,  made  Its 
report  which  contains  the  substance  of  the 
ocmiwsition  agreement  entered  lato  between 
the  Montgomery  Carriage  Works  and  their 
creditors,  end  whicb  was  in  the  following 


language:  "TOur  committee  appointed  to 
take  under  oonsideratlou  the  proposition  of 
said  debtors,  and  report  thereon,  do  recom- 
mend that  the  proposition  of  said  Montgcnn- 
ei7  Carriage  Works  be  accepted,  and  an  ex- 
tension be  granted  said  debtors,  as  follows: 
Said  Montgomery  Carriage  Works  to  exe- 
cute and  deliver  to  each  of  Its  creditors  its 
notes  or  the  amoimt  due  each  creditor,  in 
four  equal  amounts,  payable  cm  or  before  the 
1st  day  of  January,  1893,  July,  1893,  January, 
1804,  July,  1894,  wltli  Interea*  at  six  per  cent 
payable  annually,  payable  at  bank  In  Mont- 
gomery, Ala.  Said  debtors  to  execute  an 
agreement  not  to  create  any  new  Indebted- 
ness until  all  of  said  notes  are  paid.  Said 
debtors  to  reduce  and  keep  their  expenses  at 
the  lowest  possible  point,  and  to  submit  their 
hooka  to  the  Inspection  of  any  of  its  credit- 
ors, or  their  duly-appointed  representative, 
whenever  requested.  In  the  event  said  debt- ' 
ors  create  other  or  additional  Indebtedness, 
or  fall  to  pay  any  of  said  notes  when  due, 
than  and  in  such  event  all  of  the  notes  given 
in  settlement,  as  herein  provided,  shall  im- 
mediately mature,  and  become  due  and  col- 
lectible. This  report  means  that  in  case  It 
Is  necessary.  In  the  conduct  of  the  business 
of  the  Montgomery  Carriage  Works,  to  pur^ 
chase  goods,  no  more  shall  be  purchased  than 
are  necessary,  which  goods  shall  be  paid  for 
In  cash  as  soon  as  they  are  In  their  store  and 
checked."  The  report  of  the  committee  was 
assented  and  agreed  to  by  the  Montgomery 
Carriage  Works,  and  unanimously  adopted 
by  all  the  creditors  present  In  oompllance 
with  this  report  the  Montgomery  Carriage 
Works  entered  into  an  agreement  in  writing, 
pledging  themselves  to  abide  by  Its  require- 
ments, and  this  agreement  was  deposited 
with  M.  P.  Le  Grand,  president  of  the  Bank 
of  Montgomery,  who  was  one  of  the  credit- 
ors, for  the  benefit  of  all  the  creditors.  A 
communication  was  addressed  by  tbe  Mcmt- 
gomery  Carriage  Works  to  each  one  of  the 
creditors  who  were  not  pree^it,  stating  to 
them  what  had  beoi  done  at  the  meeting 
above  referred  to,  and  asking  that  they  agree 
thereto,  which  request  was  comidled  with. 
The  complainants  In  the  present  case  were 
not  present  at  this  meeting  of  the  creditors, 
but  assented  to  the  arrangement  On  De- 
cember 31,  1892,— one  day  before  the  first 
notes,  which  were  executed  in  accordance 
with  the  agreem^it,  fell  due,— the  Montgom- 
ery Carriage  Works  executed  a  bill  of  sale  of 
substantially  all  of  their  property  to  a  part 
of  sold  creditors  who  had  so  agreed  to  said 
extension,  and  entered  Into  the  compoBlttcai 
arrangement,  and  who  are  made  the  defend- 
ants to  the  present  bill.  The  comdderatlwi  of 
this  sale  was  the  payment  of  certain  debts 
due  to  the  creditors  of  the  Montgomery  Car- 
riiige  Works,  "which  sold  debts  were  in  ex- 
istence at  the  time  of,  and  extended  under 
the  terms"  of,  the  arrangem^it  entered  into 
between  all  of  the  creditors  of  the  Montgom- 
ery  Carriage  Works.     All  the  other  facta 
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are  suffidently  stated  In  tlie  opinion.  The 
prayer  of  the  bill  1b  that  upon  the  final  bear- 
ing the  chancellor  will  "render  a  decree  de>- 
claring  the  property  conveyed  to  said  de- 
fendants, as  aforesaid,  to  be  a  trust  fund  for 
the  equal  benefit  of  the  creditors  of  the  said 
the  Montgomery  Carriage  Works,  including 
orators,  and  tliat  said  defendants  be  held  as 
trustees,  and  to  hold  said  property  in  trust 
for  the  benefit  of  your  orators  and  the  other 
creditors  of  the  Montgomery  Carriage  Works, 
and  that  they  be  made  to  account  for  all 
the  property  included  In  said  blU  of  sale,  and 
account  for  all  tiie  proceeds  of  such  as  may 
have  been  sold  by  them,  with  interest  there- 
on." There  was  also  a  prayer  for  general 
reUef.  The  respondents  demurred  to  the  biU, 
and  assigned  many  groonds,  setting  np  in 
different  ways  the  want  of  equity  in  said  bilL 
On  the  sulHnlssicm  of  the  cause  upon  the 
'demurrers,  the  chancellor  ovBrruIed  each 
ground  of  the  demurrer.    Hence  this  appeal 

Stringfellow  &  Le  Grand  and  Azrington  & 
Graham,  for  appeUants.  Brickell,  Semite  & 
Gunter  and  T.  Scott  Sayre,  for  appellees. 

STONB,  a  S.  The  reporter  will  set  out 
the  substance  of  those  parts  of  the  agree- 
moit  of  extensi<KL  finally  agreed  upon  be- 
tween the  M<Hit£omery  Carriage  Works,  a 
partnership  composed  of  three  members, 
and  its  creditois,  whicb.  is  not  made  in- 
telligible in  this  opinion.  It  bears  date  In 
February,  1892,  and,  it  is  averred,  was 
agreed  to  by  all  the  creditors  of  the  com- 
pany. Those  who  unite  in  filing  tliis  bill, 
although  not  of  the  number  who  par- 
ticiixated  actively  in  the  meeting  at  which 
the  agreement  was  entered  into,  were, 
and  still  are,  creditors  of  the  com- 
pany, and  they  assented  -  to,  and  ac- 
cepted, the  terms  agreed  on.  In  the  agreed 
terms  of  extension  the  company's  debts 
were  divided  into  four  equal  parts,  to  bear 
interest  at  6  per  cent;  the  first  installment 
to  mature  January  1,  1893,  and  the  remain- 
ing Installments  at  intervals  of  six  months 
afterwards;  the  interest  to  be  paid  annu- 
ally; the  last  installment  to  matore  July  1, 
1894;  notes  to  be  executed  for  the  several 
installments,  as  per  the  agreed  terms  of  ex- 
•tension.  The  Montgomery  Carriage  Works 
bound  itself  to  contract  no  ocuer  debts  pend- 
ing the  term  of  the  extension.  The  bill  then 
avers  tliat  on  December  31,  1892,— the  day 
preceding  the  maturity  of  the  first  install- 
ment of  its  extended  indebtedness,  as  agreed 
on,— the  Montgomery  Carriage  Worics  exe- 
cuted a  bill  of  absolute  sale  of  its  entire 
property  and  effects  to  the  Bank  of  Mont- 
gomery and  certain  other  named  creditors, 
each  of  whom  had  agreed  to  said  terms  of 
extension,  in  payment  of  its  said  debts  tb 
them,  and  thus  stripped  itself  and  the  mttn- 
tters  composing  the  partnership  of  all  means 
for  the  pajrment  of  its  other  debts.  The 
debts  due  to  complainants  are  wholly  un- 


paid, and  the  Montgrnueiy  Carriage  Woi^s 
and  its  members  are  inscdvent.  The  prayn' 
of  the  bill  is  tliat  the  defendants,  who  tbus 
rec^ved  the  effects  of  the  Montgomery  Car- 
riage Woito,  be  decreed  to  hold  the  same 
in  trust  for  all  the  creditors  alike,  and  be 
held  to  account  for  the  effects  so  reodved 
to  an  the  creditors,  pro  rata,  who  assented 
to  the  said  extension;  and  there  is  a  prayer 
for  general  relief.  There  was  a  demurrer 
to  the  bill,  assigning  many  grounds,  all  of 
wWch  were  overruled  by  the  Chancellor. 
From  that  ruling  the  present  appeal  is 
prosecuted. 

Under  the  facts  of  this  case,  if  the  aver- 
ments of  the  bill  be  true,  the  agreement  of 
February,  1892,  between  the  Montgomery 
Carriage  Works  and  its  creditors,  has  many 
of  the  controlling  properties  of  a  compoai- 
ti4Mi  among  creditors  with  tlielr  oommoa 
debtor.  Each  made  concessions.  The  cred- 
itors made  liberal  concessions  in  tbe  matter 
of  ttie  time  when  their  several  demands 
should  be  due  and  collectible,  and  in  tb» 
rate  of  interest  to  be  paid.  The  debtor  part- 
nership bound  itself  to  incur  no  new  debts  un- 
til existing  indebtedness  should  be  paid  alt 
Now,  this  was  not  simply  an  agreemait,  <w- 
series  of  agreements,  between  each  creditor 
and  the  debtor.  It  had  a  broader  scc^e. 
True,  it  was,  in  its  obvious  extent,  an  agree- 
ment bipartite,  between  the  debtor,  on  the 
one  side,  and  the  creditprs  on  the  other.  It 
extends  fortlier.  By  an  irresistible  implies^ 
tion,  it  was  an  agreement  among  tlie  as- 
senting and  acquiescing  creditors  to  move  as 
a  unit,  and  to  share  a  common  fate,'  at  least 
imtil  default  should  be  made  by  the  debtor. 
To  hold  otherwise  would  be  to  dedare  that 
the  meeting  of  the  creditors  accomplished 
nothing,— Intended  noUilng.  In  White  v. 
Kunte,  107  N.  T.  518,  14  N.  B.  Eep.  423.  the 
court,  speaking  of  a  composition  by  a  debtor 
with  creditors,  said:  "Such  an  agreement, 
if  entered  into  by  a  debtor  with  a  number 
of  his  creditors,  each  acting  on  the  talOi  of 
the  engagemoit  of  the  others,  will  be  binding 
upon  them,  for  each,  in  that  case,  uas  the 
undertaking  of  the  rest  as  a  consideration 
for  his  own  imdertaktng.  Where  creditors 
thus  mutually  agree  with  each  other,  the 
beneficial  consideration  to  each  creditor  is 
the  engagement  of  the  rest  to  forbear."  In 
Breck  r.  Cole,  4  Sandf.  79,  speaMng  of  a 
composition  by  a  debtor  with  his  creditors^ 
the  court  said:  "Every  composition  deed 
is,  in  its  spirit,  if  not  in  its  terms,  an  agree- 
ment between  the  creditors  themselves,  as 
well  as  between  them  and  the  debttw:."  In 
Good  V.  Cheesman,  2  Bam.  &  AdoL  328,  an 
agreement  of  composition  had  been  entered 
into  between  a  debtor  and  his  creditors,  by 
which  the  debtor  bound  himself  to  pay  two- 
thirds  of  his  income  for  the  benefit  of  his 
creditors,  the  paymoits  to  be  made  to  a 
trustee  to  l>e  named  by  the  creditors.  They 
had  failed  to  name  the  trustee.  One  of  the 
creditors  brougjit  suit  on  hla  original  de- 
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mand,  and  tbe  composition  agreement  was 
relied  on  In  defense  of  tlie  action.  The 
court  sustained  the  defense,  holding  that  the 
«aid  agraemmt  constituted  a  ralid  new  cod- 
tmct  between  the  creditors  and  the  debtor, 
capable  of  being  immedlatdy  enforced,  and 
that  the  c(»ialdera11on  to  each  creditor, 
which  made  It  binding  on  him,  was  the  for- 
bearance of  Uie  otlier  creditors.  See,  also, 
Legard  v.  Hodges,  1  Ves.  Jr.  477,  where 
It  was  said  by  Lord  Hiurlow  to  be  a  unl- 
v»8al  "iM-rim  "that,  wheievo'  persons  agree 
concerning  any  particular  subject,  that,  In 
a  court  of  equity,  as  against  the  party  him- 
self, and  any  one  claiming  under  Mm,  toI- 
untarlly  or  with  notice,  raises  a  trust"  Of 
course,  to  make  such  agreement  binding, 
there  must  be  a  consideration;  but  mutual 
agreements  to  forbear,  on  the  part  of  the 
creditors,  supply  the  element  of  considera- 
ticfo,  as  between  them.  We  hold  that,  at 
least  untU  the  Montgomery  Oarilage  Works 
committed  a  default,  each  assenting  creditor 
was  bound  to  take  no  legal  step,  and  to 
enter  Into  no  agreement,  by  which  to  secure 
to  tiitriRpif  a  preference  or  priority  over  other 
assenting  creditors,  and  that  the  property 
and  effects  the  defendants  secured  by  the 
purchase  of  December  31,  1892,  must  Inure 
to  the  equal,  pro  rata  benefit  of  all  the  cred- 
itors who  participated  In  the  agreement,  or 
assented  to  its  terms.  Of  course,  this  opin- 
ion Is  pronounced  on  the  postulate  that  the 
bill  truly  sets  forth  tbe  transacUon. 
Affirmed. 

4ia  Mlas.  236) 

KECTOK  PROVISION  00.  t.  SAUEB  et  aL 

(Supreme  Court  of  Miasissippi.    Oct.,  1891.) 
SrASDTB  o*  Fbauss — Sjllk  of  Qoods — BirmciBir- 

Or  or  HSHORAMDlnf— TsiiSOBAMg. 

1.  In  an  action  for  breach  of  a  contract  of 
•ale  it  appeared  that  plaintiff,  the  R.  P.  Co., 
made  defendant's  broker  an  oral  offer  for  500 
barrels  of  B.  floor  at  a  specified  price.  Tbe 
broker  wired  defendants:  "K.  P.  Co.,  500  bris. 
B.  floor,  bill  of  lading  attached.  Care  of  V. 
bank.  Answer  immediately."  Afterwards  the 
broker  said  to  plaintiff,  "Here  is  a  telegram 
from  my  honse  confirming  the  sale;"  bat  he 
did  not  state  its  contents,  nor  did  plaintiff  read 
it.  Defendants  failed  to  ship  the  flour.  Nei- 
ther telegram  was  in  evidence.  Held,  that  it 
was  not  shown  that  the  contract  was  in  writ- 
ing, as  required  by  the  statute  of  fraods. 

2.  If  the  telegram  of  the  broker  be  treated 
as  in  BTidence,  and  it  be  assumed  that  his  dec- 
laration that  tjie  sale  was  confirmed  is  evidence 
of  a  memorandum  in  writing  by  defendants,  it 
wonld  .show  that  they  accepted  the  offer  con- 
veyed by  snch  telegram  only,  and  that  is  insnf- 
fiaent  to  charge  them,  because  both  telegrams, 
taken  together,  failed  to  show  the  substantial 
terms  of  the  contract 

3.  In  snch  case,  tbe  declaration  of  snch 
broker  that  he  had  a  telegram  confirming  the 
sale  cannot  be  accepted  as  sufficient  evidence 
to  raise  the  presnmption  of  the  existence  of  a 
memorandum  containing  all  that  la  necessary 
to  charge  defendants. 

Appeal  from  dnmlt  court,  Warren  coim- 
ty;  J.  D.  Gniajid,  Judge. 

Action  by  the  Hector  Provision  Company 
Agaliut  N.  ft  W.  Satiei  to  recover  damacea 


for  the  breach  of  a  amtrsct  of  sale  of  a 
certain  quantity  of  flour  by  defendants  to 
plaintiff.  From  a  Judgment  entered  on  the 
verdict  of  a  jury  directed  by  the  court  In 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Appelant  sued  the  appeUeea  by  attadi- 
ment  in  assumpsit  on  open,  account  for  76 
cents  a  barrel  on  600  barrels  of  flour  <mi  a 
contract  of  sole.  Defendants  pleaded  tbe 
general  issue,  and  claimed  that  there  was 
no  valid  contract  under  the  statute  of 
frauds.  It  appears  from  the  evidence  Hiat 
plaintiff  made  an  offer  to  J.  H.  Gray,  de- 
fendants' broker  at  Vlcksburg,  for  600  bar- 
rels of  Brilllantlne  flour,  at  $4.30  per  barrel. 
Gray  sent  the  following  telegram  to  defend- 
ants: "Rector  Provision  Co.,  600  brls.  Bril- 
lianttne  flour,  bill  of  lading  attadied.  Care 
of  Vlcksburg  bank.  Answer  immediately." 
The  only  evidence  that  ine  offer  was  ac- 
cepted was  that  Gray  went  to  the  pUdntlfl 
and  sold,  "Here  is  a  telegram  from  my  house 
confirming  the  sola"  Gray  did  not  t^ 
what  tbe  contents  of  tbe  tel^ram  were,  nor 
did  the  plaintiff  read  tt  This  telegram  was 
not  produced  at  the  trial,  but  plaintiff 
proved  that  formal  notice  had  been  given 
to  defendants  to  produce  It  On  the  29th 
of  Jtily  plaintiffs  wrote  defendants:  "On 
the  26th  Inst  we  bou^t  of  your  Mr.  Gray 
500  barrels  of  Brllliantine  flour  at  $4.30  per 
barrel,  P.  O.  B.  at  Chester,  m.  To-day  Mr. 
Gray  showed  us  a  telegram  decUning  to  ship 
same."  August  6th  defendants  tdegiaphed 
Gray:  "Send  shipping  Instructions  for 
Rector  lot"  On  August  7th  plaintiffs  wrote 
defendants:  "Please  stUp  us  out  of  our 
order  to  your  Mr.  Gray  for  500  barrels  of 
flour,  76  barrds  of  BrlUiantlne  at  $4.30,  F. 
O.  B.,  and  one  hundred  half  barrels  at  $4.30, 
F.  O.  B.  Please  ship  this  by  rail  at  46  cts. 
barrel  rate.  Make  draft  80  days."  August 
10th  def aidants  wrote  plaintiffs:  "After 
long  waiting,  we  have  received  shipping 
orders  contained  in  yours  of  7th  Inst,  and 
after  we  hod  ordered  the  600  barrels,  which 
we  countermanded.  The  tenor  of  your  let- 
ter is  quite  diffMBUt  to  the  offer  received 
by  oar  Mr.  Gray,  which  makes  it  a  cash 
sale,  and  no  SO  days'  acceptance.  Besides, 
we  cannot  supply  the  half  barrels."  TheT« 
was  some  otho:  correspondence.  On  August 
17th  defendants  wrote,  finally  declining  tbe 
sale.  After  this  evidence  was  in,  the  de- 
fendants moved  the  court  to  exclude  all  the 
evldoice,  because  plaintiff  had  failed  to 
prove  that  the  contract  was  in  wilting. 
The  court  sustained  the  motion,  and  gave  a 
peremptory  instruction  to  find  tar  the  de- 
fendants. 

M.  Marshall,  for  appdlant  Blrdiett  ft 
Shdton,  for  appellees. 

OAMPBBLIj,  O.  X  As  the  tdegram  srat 
by  Gray  to  the  app^ees  was  not  put  In 
evldeno^  the  admission  or  declaration  made 
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by  Gray  to  Rector,  that  he  had  a  telegram 
from  his  house  "confirming  the  sale,"  was 
Insufficient  to  satisfy  the  statute  of  frauds, 
because  it  does  not  show  the  terms  of  the 
sale,  which  is  necessary.  It'rank  t.  Elttlng- 
ham,  65  Miss.  281,  3  South.  Rep.  655.  It 
fails  to  show  what  sale  was  confirmed.  We 
express  no  opinion  on  the  ruling  admitting 
the  agent's  declaration  as  evidence,  as  that 
is  not  before  us,  since  It  was  admitted  at 
the  instance  of  the  appellant.  If  the  t^e- 
gram  sent  by  Gray  to  the  appellees,  and 
which  counsri  for  the  appellees  treat  as  be- 
ing in  evidence,  was  before  tho  court  in  con- 
nection with  all  the  correspondence  between 
the  parties,  it  would  appear  that  the  "note 
or  memorandum  in  writing  of  the  bargain," 
made  and  signed  by  the  party  to  be  diarged, 
was  Insufficient;  for,  If  It  be  assumed  tbat 
the  declaration  of  Gray  to  Rector  is  evidence 
of  a  memorandum  in  writing,  made  and 
signed  by  his  principals,  it  would  be  held 
that  they  accepted  the  offer  conveyed  by 
Gray's  telegram,  and  that  is  insufficient  to 
charge  them,  because  the  two  telegrams  to- 
gether failed  to  "show  the  substantial  terms 
of  the  bargain,  so  that  it  may  be  Beea  anS 
understood  from  the  writing,  and  without 
the  aid  of  parol  testimMiy."  Frank  v.  Elt- 
ringham,  65  Miss.  281,  3  South.  Rep.  655. 
There  is  no  mention  In  the  tdegtam  sept 
by  Gray  of  the  pricje  of  the  article,  which 
is  the  essential  part  of  the  contract,  and 
that  which  gave  rise  to  this  controversy. 
8  Amcr.  &  Eng.  Euc.  Law,  pp.  722,  726. 
So,  In  any  view  of  this  case,  the  action  of 
the  drcuH  comt  In  instructing  for  the  de- 
fendants was  correct 

The  presumption  Invoked  by  connsd  for 
the  plaintiff  to  the  effect  that  the  dedarar 
tion  by  Gray  that  he  had  a  telegram  con- 
firming the  sale  should  be  accepted  as  evi- 
dence of  a  sufficient  memorandum  (one  con- 
taining all  that  is  necessary)  to  charge  the 
parties,  cannot  be  indulged.  It  cannot  be 
held  to  prove  anything  more  tiian  tbat  some 
sole  was  confirmed,  and  it  devolved  on  the 
plaintiff  to  show  what  sale  was  confirmed, 
and  it  was  not  snfflcfent  to  prove  it  by  pa- 
rol  evidence.  The  plaintiff  had  the  tele- 
gram sent  by  Gray,  and  interrogated  wit- 
nesses about  its  terms.  If  that  had  been 
put  in  evidence,  it  would  have  appeared 
that  the  writings  signed  by  the  parties 
sought  to  be  charged  were  insufficient,  and 
it  Is  not  allowable  to  obtain  by  intendment 
the  result  which  shoidd  be  reached  by  di- 
rect evidence,  and  which  It  plainly  appears 
could  not  be  thus  reached  in  this  case.  Af- 
firmed. 

(69  Hin.  stS) 

MONTGOMERY  t.  GOODBAR  et  «1. 

(Supreme  Court  of  Mississippi.    Oct.,  1891.) 

Assiommra  *ob  JtBirmm  or  Crsditobs— Reseb- 

VATIOS. 

Where  an  assignment  purports  to  con- 
vey all  the  assignor's  property  for  the  benefit 


of  hia  creditors,  a  reservation  of  a  sum  of 
money  to  be  used  by  the  assignor  in  purchasing 
necessaries  for  his  family  avoids  the  assign- 
ment. 

Appeal  from  circuit  court,  Leflote  oonnty; 
R.  W.  Williamson,  Judge. 

Aotion  by  Goodbar  &  Go.  against  U.  C 
Montgomery  aided  by  attaduuent.  There 
was  a  decision  In  plaintiffs'  favor,  and  the 
usual  Judgment  condemning  the  property  to 
be  sold  was  entered.  I>efendant's  motion 
for  a  new  trial  was  overruled,  and  he  ap- 
peals.   Affirmed. 

Defendant,  H.  O.  Montgomery,  a  merchant 
dcHng  business  at  Sunnyside  and  Shannondale, 
in  Lieflore  county,  made  a  v<dimtaiy  assign- 
ment of  all  bis  property  of  whatever  kind 
and  description  for  the  b«iefit  of  his  creditors, 
with  preferences.  The  next  day  plaintiffs, 
Goodbar  &  Co.,  sued  out  an  attachment 
against  him,  predicated  of  this  assignment 
The  attachment  was  levied  on  the  property 
assigned.  The  asdgnee  interposed  a  claim, 
and  gave  bond  for  the  forthcoming  of  the 
property.  The  affidavit  in  attachment  al- 
leges that  the  appellant  had  property  or 
rights  in  action  that  he  unjustiy  refused  to 
apply  to  the  payment  of  his  debts;  that  he 
bad  assigned  or  disposed  of  his  property  or 
lights  In  action  vrith  Intent  to  defrand  his 
creditors,  and  that  he  had  converted  his 
property  into  money  or  evidences  of  debt 
with  intent  to  place  it  beyond  the  reach  of 
his  creditors.  The  Issue  Joined  on  the  plea 
in  abatement  was  tried  first  Appellees  con- 
tended that  the  attachment  was  properly 
sued  out,  because  (1)  the  assignment  did  not 
contain  all  the  property;  (2)  the  assignor 
retained  $100;  (3)  the  assignee  was  required 
to  compromise  the  debts  due  the  assignor 
by  the  assignment;  (4)  certain  persons  were 
preferred  as  creditors,  to  whom  nothing  was 
due;  (5)  sales  of  mules  to  assignor's  wife. 
Montgomery,  the  defendant,  testified  that 
he  reserved  for  himself  about  flOO,  which 
he  used  to  purchase  necessities  for  his  fam- 
ily. There  was  considerable  evidence  intro- 
duced by  the  plaintiffs  in  proof  of  all  the 
allegations  in  the  affidavit.  The  ooort  be- 
low gave  a  peremptory  instruction  to  find 
for  the  plaintiffs  on  the  issue  Johied  on  the- 
plea  in  abatement 

Bamett  &  Thompson,  Nugent  &  McWillle, 
and  S.  R.  C!oleman,  for  api>ellant  Longlno 
&  Weathersby,  for  appdlees. 

WOODS,  J.  While  this  case  has  been 
ttioroughly  and  repeatedly  examined,  and 
every  question  raised  carefully  considered, 
we  dispose  of  it  upon  me  point  only,— a  point 
which  conclusively  determines  the  contro- 
vert In  its  present  aspect  Confessedly. 
Montgomery,  the  assignor,  reserved  1100  of 
the  estate,  which  the  deed  of  assignnient 
purported  to  convey.  That  this  avoids  the 
deed  Is  no  longer  <^>en  to  dispute  In  tliis 
stat&  All  o(«tention  oa  this  point  vms 
finally  put  to  rest  ta  the  oase  «f  Mariu  v. 
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Bradley,  69  Miss.  1,  10  South.  Rep.  922. 
Said  Judge  Cooper  in  that  case,  peaking  for 
the  court:  "It  might  be  sufildent  for  the 
disposltlou  of  tills  case  to  say  tlutt  the  res- 
ervaticm  by  N.  H.  Bradley  of  a  nart  of  the 
proceeds  of  the  policy  of  Insurance,  'which 
was  the  property  of  the  firm,  was  sufficient 
to  avoid  the  assignment,  because  it  was 
an  act  done  at  the  time  and  as  a  part 
of  the  assignment,  the  necessary  conse- 
quence of  whl<di  was  to  prevent  the  as- 
signment from  operating  upon  the  property 
axxx>rding  to  Its  ptofeeeed  purpose."  l^ils 
determination  concludes  tlie  controversy,  and 
we  find  It  needless  to  pass  upon  any  of  the 
numerous  other  questions  presented.  Com- 
plaint is  made  that  a  Judgment  for  condem- 
nation and  sale  of  the  pn^erty  and  paymmt 
of  appellees'  demand  out  of  the  proceeds  has 
been  entered.  The  Judgment  Is  the  usual 
one  in  such  cases,  the  attachment  issue  hav- 
ing been  found  for  the  plaintiff,  followed 
by  a  judgment  against  the  defendant  for 
the  debt  sued  for;  but  the  Judgment  ttIU 
not  and  should  not  be  folly  executed  until 
tbe  remaining  claimant's  issue  shall  have 
been  determined.    Affirmed. 


(68  Hln.  S93) 

BARRETT  v.  CARTER  et  aL 

(Supreme  Court  of  Misgiasippi.    Oct.,  1891.) 

Wbo  mat  AFTBAi^-Rsvisir— AssiemcBHT  OF  Es- 

BOR8. 

1.  Defendants,  as  to  whom  a  bill  lias  been 
dismissed,  have  no  right  to  join  In  an  appeal 
with  their  codefendant,  against  whom  judg- 
ment was  rendered. 

2.  In  an  action  to  set  aside  as  in  frand  of 
creditors  a  sale  of  a  stock  of  merchandise  to  a 
nonresident,  who  did  not  appear  in  the  action, 
the  question  whether  the  chancery  conrt  had 
jnriadicti<m  to  rendw  a  jndgment  subjecting 
the  land  of  the  nonresident,  whidi  had  been 
attached,  to  the  claims  of  the  creditors,  will 
not  be  considered  on  appeal  by  the  vendee, 
since  Const.  §  147,  provides  that  no  judgment 
or  decree  in  an^  chancery  or  circuit  court,  ren- 
dered in  a  civil  cause,  shall  be  reversed  or 
annulled  on  the  gronnd  of  want  of  jurisdiction 
to  render  said  judgment  or  decree,  from  any 
wror  or  mistake  as  to  whether  the  cause  in 
which  it  was  rendered  was  of  equity  ot  com- 
mon-law jurisdiction. 

Appeal  from  dianceiy  court,  Lee  county; 
Baxter  McFarland,  Chancdlor. 

Bill  by  Carter  Bros.  &  Co.  against  G.  W. 
Barrett,  a  citizen  of  Prentiss  cotmty,  John 
Dulaney  and  George  Sloan,  of  Lee  coun- 
ty, and  G.  B.  Oliver,  a  citizen  of  Texas,  to 
set  aside  a  sale  of  a  stock  of  goods  by  Bar- 
rett to  Oliver.  From  a  Judgment  in  plain- 
tiffs' favor,  defendant  Barrett  appeals.  Af- 
firmed. 

The  bill  alleges  that  Barrett  was  a  mer- 
chant In  the  town  of  Baldwin,  Miss.,  up  to 
January,  1890;  that  at  that  time  he  owed 
Carter  Bros.  &  Co.  and  other  foreign  mer- 
chants, whose  accounts  Carter  Bros.  &  Co. 
owned  by  purchase,  about  $2,100  for  goods 
bought  in  the  course  of  his  mercantile  busl- 
neas;  that  about  January  1,  1890,  Barrett 
T.1880.00.15— 40 


made  a  pretended  sale  of  all  Ids  stock  ot 
goods,  which  was  all  the  property  he  bad, 
Bubjeot  to  his  debts,  to  the  defendant  G.  B. 
Oliver,  and  that  the  sale  was  made  to  de- 
fraud Barreitt's  creditors,  and  that  he  and  Ol- 
iver confederated  together  for  tliat  purpose, 
Oliver  knowing  of  and  participating  in  the 
fraud;  that  after  getting  possession  of  the 
goods  Oliver  intermingled  them  with  a  stock 
of  goods  he  owned  in  the  same  town,  and  at 
tEe  time  of  the  filing  of  the  bill  Oliver  had 
sold  and  put  out  of  reach  of  legal  process 
most.  If  not  all,  tbe  goods;  tbBt  the  goods 
were  wortii  aliout  $3,500;  that  by  reason  of 
Oliver's  fraudulent  conduct  in  the  purchase 
and  putting  the  goods  beyond  the  reach  of 
legal  process,  he  held  them  as  mere  trustee 
for  Barrett's  creditors,  and  he  became  in- 
debted to  the  creditors  to  the  amount  of  the 
value  of  the  goods,  or  the  amount  of  their 
debts;  that  Oliver  has  a  large  stock  of  goods 
in  Baldwin  in  the  hands  of  the  defendants 
Dulaney  and  Sloan,  and  a  large  amount  of 
land  (describing  it)  In  Lee  county,  and  prays 
an  attachment  in  chancery  against  these  goods 
and  land,  and  tiiat  the  sale  be  set  aside  as 
fraudulent,  and  a  decree  be  rendered  against 
Oliver  for  the  value  of  the  goods  or  the 
amount  of  complainants'  debts,  and  the  prop- 
erty attained  be  condemned  and  sold  to  pay 
the  accounts.  Publication  was  had  for  Oli- 
ver, and  service  was  had  on  the  other  defend- 
aots.  On  failure  to  answer,  a  decree  pro  con- 
fesBO  was  rendered  against  Oliver  and  Bar- 
rett, and  afterwards  a  final  decree  for  the 
amoimt  of  complainants'  debt,  and  condemn- 
ing Oliver's  land  to  tiie  payment  of  the  de- 
cree. Sloan  and  Dulaney  demurred  to  the 
bill,  which  was  overruled  by  the  court  They 
then  asked  leave  to  file  an  am^ided  demur- 
rer, and  that  was  refused.  Complainants 
then  moved  the  court  to  dismiss  their  bill  as 
to  defendants  Sloan  and  Dulaney.  This  mo- 
tion was  sustained,  and  an  order  was  made 
dismissing  the  bill  as  to  them  at  complain- 
ants' cost  From  this  decree  Barrett  appeal- 
ed, and  Sloan  and  Dulaney  file  a  petition  to 
be  allowed  to  Join  in  the  appeaL 

W.  M.  Cox  and  Clifton  &  Bckford,  for  ap- 
pellant Clayton  &  Anderson  and  Blair  & 
Strlbling,  for  appellees. 

COOPER,  J.  The  biU  having  been  dismiss- 
ed as  to  the  defendants  Sloan  and  Dulaney, 
they  have  no  longer  any  interest  in  the  litiga- 
tion, and  their  motion  to  Join  In  the  Sippe&l 
must  be  denied. 

If  there  would  otherwise  have  been  merit 
in  the  objection  taken  to  the  Jurisdiction  of 
the  court  by  the  appellant  Barrett,  it  cannot 
now  avail,  for  by  section  147  of  the  constitu- 
tion it  Is  declared  that  "no  Judgment  ot  de- 
cree in  any  chancery  or  circuit  court,  render- 
ed in  a  civil  cause,  sfaall  be  reversed  or  an- 
nulled on  the  ground  of  want  of  Jurisdiction 
to  render  said  Judgmoit  or  decree,  from  any 
error  or  mistake  oa  to  whether  the  cause  ia 
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■whldk  It  was  rendered  was  of  equity  or  com- 
mon-law Jurisdiction."  There  Is  no  error  In 
the  decree  as  against  Barrett,  who  alone  ap- 
peels.  He  cannot  asdgn  for  error  matters 
afCectlng  only  the  rl^t  of  o>ther  defendanta. 
Decree  affirmed. 


(s»  uisi.  eu) 

BUXLER  T.  TOWN  OP  OXFORD. 
(Supreme  Court  of  Mississip^    Oct.,  1S91.) 

MVHIOIPAL  COBFORATIOMS — DBFBOTITB  BtBBBTS — 
NOTICB— AOBNTS. 

1.  A  municipal  corporation  is  not  liable  for 
persona]  injuries  resulting  from  plaintiff's  horse 
becoming  Mghtened  by  articles  deposited  in  a 
dit(di  by  the  side  of  a  street  within  an  hour  or 
two  before  the  accident,  since  the  time  is  not 
sufficient  to  charge  the  municipality  with  no- 
tice of  the  presence  of  such  articles. 

2.  The  mere  fact  that  the  person  who 
deposited  the  articles  was  the  driTer  of  the  cor>' 

{>oration  cart,  and  that  he  used  such  cart 
n  removing  the  articles  from  a  church  pursu- 
ant to  a  request  from  the  rector,  is  not  suffi- 
cient to  show  that  the  driver  was  the  agent  of 
the  municipality  in  depositing  the  articles,  so 
as  to  render  It  liable  for  his  acts. 

3.  The  fact  that  there  was  a  slope  outside 
of  the  regular  traveled  way  towards  the  ditch 
is  not  such  a  defect  in  the  street  as  will  render 
the  municipality  liable  for  the  injuries,  though 
such  variation  in  the  surface  of  the  street  con- 
tributed to  the  accident  after  plaintiff's  horse 
had  become  frightened,  and  had  veered  from  the 
travded  toad. 

Appeal  from  circuit  coart,  Lafbyette  coim- 
ty;   W.  M.  Rogera,  Judge. 

Aclloa  by  Mrs.  V.  3.  Bntler  against  the 
town  of  Oxford  for  personal  Injuries  re- 
ceived tbrough  an  alleged  defect  In  the 
street  There  was  a  verdict  and  Judgment 
in  deC&adaxit's  favor,  and  from  an  order  de- 
nying plaintiff's  motion  for  a  new  trial  she 
appeals.     Affirmed. 

Plaintiff  alleged  In  her  dedaratltm  that 
the  town  of  Oxford  was  a  municipal  corpo- 
ration. Incorporated  under  the  laws  of  this 
state,  and,  being  so  inoHixirated,  It  was  the 
duty  of  the  town  to  keep  the  streets  of  the 
town  In  good  otrder  for  travel,  but  tliat  the 
defendant  had  negligently  and  willfully 
failed  to  keep  said  streets  In,  good  repair, 
but  Incumbered  the  sides  of  said  streets  with 
trash  and  articles  of  an  unsightly  and  start- 
ling character,  whereby  the  plaintiff,  while 
driving  along  said  streets,  where  abe  was 
obliged  to  pass,  and  In  proper  use  of  said 
streets,  In  a  carriage,  was  overturned,  and 
serlotisly  damaged.  Defendant  demurred 
to  the  de(£aratIon.  Demurrer  was  over- 
ruled. Defoidant  then  pleaded  the  gen- 
eral Issue.  The  trial  resulted  in  a  verdict 
for  the  defendant  On  motion  of  plaintiff, 
a  new  trial  was  granted.  On  the  second 
trial  the  plaintiff  diowed  that  while  she 
was  being  driven  along  the  streets,  a  sliort 
distance  after  she  had  turned  a  comer,  the 
horse  was  frightened  by  a  large  stove  fur- 
nace, some  pieces  of  stovepipe,  and  some 
pieces  of  zinc,  which  were  making  a  rat- 
tling noise,  being  sbaken  by  the  blowing 
Wind,  that  had  bem  put  in  a  ditdi  on  the 


dde  of  the  street  by  one  of  the  dty  cart- 
men  about  two  hours  before  the  acddoit 
The  horse  made  a  conalderable  Jump  to  the 
left  and  the  carriage  was  turned  over,  and 
plaintiff  was  injured.  The  evidence  also 
showed  that  at  the  place  wh^ne  the  acci- 
dent occurred,  a  vehicle  going  a  few  feet 
west  of  the  regularly  traveled  way  would 
have  the  wheels  on  the  right  side  about  10 
Inches  higher  than  the  wheels  on  the  left 
caused  by  the  streets  not  being  pn^erly 
leveled,  and  it  was  urged  that  Ibis  contrib- 
uted to  ttiming  over  the  carriage.  The  de- 
fendant's testimony  was  to  the  effect  iliat 
the  driver  Jeri^ed  the  horse,  and  threw  him 
down,  when  he  shied  at  the  stove,  and  that 
the  carriage  was  thus  overturned,  and  the 
InJuiy  resulted  from  earless  and  reckless 
driving. 

A.  H.  Whitfield  and  B.  ICayes,  for  appe- 
lant 0.  B.  Howry  and  John  W.  T.  Falk- 
nee,  for  app^ee. 

COOPER,  J.  Regardless  of  any  question 
upon  the  correctness  of  the  instructions  giv- 
en or  refused  In  the  court  below,  the  Judg- 
ment must  be  affirmed,  on  the  ground  ttiat. 
In  no  view  of  the  evidaice,  Is  there  diown 
a  right  of  recovery  by  the  plaintiff.  Ac- 
cording to  her  contention,  the  acddoit  In 
which  she  sustained  Injury  resulted  from  the 
fright  of  her  horse,  occastoned  by  an  old 
furnace  and  some  pieces  of  stovepipe  bdng 
deposited  in  a  ditch  by  the  side  of  the  street 
along  which  she  was  traveling.  The  evi- 
dence Is  conclusive  that  those  objects  had 
been  placed  in  the  dltdi  about  one  hour— 
certainly  not  more  than  two  hours— before 
the  accident  by  one  Sam  McEwen.  It  is 
not  suggested  that  any  official  of  the  town 
had  notice  that  they  had  been  placed  there, 
and  It  cannot  be  said  that  a  sufficient  time 
had  elapsed  from  which  sndi  notice  could 
be  presumed.  The  articles  were  not  In  the 
wrought  highway,  but  in  the  dltdi  beside  it 
Under  these  circumstances,  it  would  be  the 
duty  of  the  court  to  promptly  set  aside  a 
verdict  resting  upon  Hie  negligence  of  the 
town  authorities  from  their  presumed  knowl- 
edge of  the  condition  of  the  highway. 

The  principal  contention  of  the  plaintiff 
In  the  court  below  seems  to  have  been  that 
the  town  was  liable  because  the  artldes 
were  placed  In  tbe  ditch  by  Sam  McBwen, 
the  driver  of  the  corporation  cart,  and  there- 
fore, as  the  plaintiff  asserts,  by  the  corpora- 
tion itsdf;  In  other  words,  tiiat  McEwen 
was  the  agent  ot  the  town.  We  have  care- 
fully read  and  re-read  the  record,  but  have 
failed  to  discover  any  evld«ice  upon  which 
the  supposed  agency  can  rest  It  Is  said 
by  some  of  the  witnesses  that  McBwen  was 
the  drivw  of  the  corporation  cart,  and  that 
he  carried  the  furnace  and  other  things  to 
the  ditch  In  the  cart  But  that  he  was  act- 
ing for  the  corporation  on  this  occasion,  or 
that  he  was  authorized  by  his  general  em- 
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ploym^it  so  to  do,  nowhere  appeon.  It  Is 
not  shown  what  bis  datiee  were  at  any  time. 
Whether  he  was  the  town  scavenger  or 
SHvant,  wheth^  he  had  any  duty  or  author- 
ity ta  reference  to  streets,  or  In  what  re- 
spect he  was  supposed  to  act.  Is  not  shown 
or  snggested.  All  that  appears  Is  that  be 
was  the  driver  at  the  corporation  cart,  and 
that  a  message  was  soit  to  him  by  the  rec- 
tae  of  the  diorch  to  remove  from  the  church 
an  old  furnace,  and  that  he  went  for  It  with 
the  corporation  cart,  and  carried  and  placed 
it  in  the  dltcli.  These  facts  are  wholly  in- 
sufflclKit  to  establish  his  agency  for  the  cor- 
poration. With  e<inal  Justice,  the  town 
ml^t  be  held  UaUe  for  the  value  of  any 
pre^erty  McBwen  should  steal.  If  the  aspoi^ 
tatl<m  was  with  its  cart    Judgment  affirmed. 

On  Suggestion  of  Error. 
CX>OPBK,J.  A  verdict  for  the  plaintiff, 
resting  upon  the  supposed  defect  in  the 
wroiught  way,  would  not,  in  our  opbiicm, 
have  found  sufficient  support  in  the  evidence. 
Clearly,  the  traveled  way  was  reasonably 
safe,  and  the  slope  towards  the  dltdti,  out- 
ride of  that  portion  of  the  street  along  whldi 
vdildes  were  ordJnaifly  driven,  was  not  suffi- 
ciently great  to  be  at  all  dangerons  under 
ordinary  circumstances.  The  plaintiff's 
horse  was  frightened,  and  veered  from  the 
traveled  road,  and,  in  so  doing,  upset  the 
carriage,  throwing  the  plaintiff  tlieFeCrom. 
Any  variation  from  a  level  in  the  face  of 
the  street  would  have  contributed  somewhat 
to  the  overturning  at  the  vehicle,  bat  to  at- 
tribute the  accident  to  the  defect  in  the  way 
would  be  in  direct  conflict  with  the  facts 
proved  by  the  plaintiff's  own  witaeases. 
Suggeetlon  denied. 


(45  La.  Aim.  1128) 

SOLARI  et  aL  v.  BAHRAS  et  aL    (No.  1.439.)' 

(Supreme  Court  of  Louisiana.    Jnly  Term, 
1893.) 

"WHXS— VaMDITT — BXBOOTION — BVISXNOB — JO- 

mssicTioN  or  Codbt. 

1.  The  value  of  the  right  involved  la  within 
the  Jurisdiction  of  tlus  court,  as  alleged  and 
aupported  by  the  inventories  taken  of  the  assets 
of  the  succession. 

2.  The  motion  to  dismlw  the  appeal  ta  over- 
ruled. If  heirship  be  spedally  doued,  it  mutt 
be  proven  in  order  that  the  h^  may  maintain 
hia  action. 

3.  Plaintiffs'  suit  is  dismissed. 

4.  A  notary  public  before  whom  a  will  was 
executed  may  be  examinpd  as  a  witness  In  op- 
position to  testimony  admitted  to  impeach  the 
verity  of  his  act. 

(Syllabus  by  the  (3ourt.) 

Appeal  from  district  court,  parish  of  St 
Martin;  Felix  Voorhles,  Judge. 

Action  by  Joseph  Solari  and  others 
against  Amelia  Bairas  and  others  to  annul 
the  will  of  J.  B.  Wllt^  deceased.    There 

*  Rehearing  denied. 


was  Judgment  for  plaintiffs,  and  defendants 
appeal.     Reversed. 

Bobt.  Martin  and  0.  H.  Monton,  for  ap- 
pellants. Dan.  W.  Voorbles  and  J.  B. 
Monton,  for  app^ees. 

BRBAinr,  J.  FlaintiCte  allege  that  tiiey 
are  the  ooUataral  heirs  of  the  late  J.  B. 
Wlltz,  and  institute  this  action  to  annul 
Us  will.  It  (the  will)  bears  date  Maa>h  31, 
18TO.  The  testator  had  no  forced  heirs.  He 
bequeathed  all  his  property  to  his  surviviDg 
widow.  The  grounds  of  nullity  alleged  are 
substantially  that  It  was  not  dictated  to  a 
notary;  that  It  was  not  signed  in  the  pres- 
ence of  witnesses;  that  the  names  to  the 
testament  were  of  witnesses  called  upon 
by  the  notary,  who  signed  in  the  absence 
of  the  testatpr,  and  did  not  ev«i  know  that 
they  were  signing  an  act  purporting  to  be 
a  last  will;  that  it  does  not  contain  certain 
essential  recitals,  such  as  tliat  the  testator 
signed  it  at  all,  or  that  he  signed  It  In  the 
presence  of  witnesses;  that  the  inventory 
shows  assets  in  the  sum  of  $5,732.60  to  be 
distributed.  Tbe  defendant  (alleged  legatee) 
denies  plaintiffs'  allegations,  and  denies 
specially  that  plaintiffs  are  the  heirs  at  law 
of  the  testator.  She  alleges  that  the  will 
was  executed  before  a  competent  notary, 
in  the  presence  of  five  witnesses;  that  it  w«s 
nuncupative  by  public  act  In  the  alterna- 
tive she  alleges  that  If  the  will  is  not  good 
and  valid  as  a  testament  by  public  act,  it 
Is  valid  and  legal  as  a  nuncupative  testa- 
ment under  private  signature.  She  prays 
that  plaintiffs'  demand  be  rejected,  and  that 
there  be  Judgment  In  her  favor  maintaining 
the  validity  of  the  testament;  and  declar- 
ing her  the  sole. 

The  Inventory  of  the  community  property 
between  the  late  J.  B.  Wlltz  and  his  wife, 
now  the  defendant,  amounted  In  the  parish 
of  St  Martin  to  the  sum  of  $2,811.25,  con- 
sisting of  property  movable  and  immovable 
In  that  parish.  In  the  parish  of  Calcasieu 
the  inventory  of  property,  part  of  which  Is 
described  as  community  and  part  as  sep- 
arate, amounted  to  the  sum  of  $2,024.  The 
testament  is  vrritten  in  French,  from  which 
we  extract  and  translate:  "Appeared  before 
me,  at  my  office,  John  Baptize  Wlltz,  pro- 
prietor, domiciled  in  the  parish  of  St  Mor- 
tln,  who  dictated  his  testament  to  me  In 
the  presence  of  the  undersigned  witnesses, 
as  follows,  to  wit:  1  give  and  bequeath 
to  my  wife,  Amelia  Barras,  all  the  property 
in  my  possession  at  my  death,  to  be  owned 
and  disposed  of  by  her.'  This  testament 
was  dictated  by  the  testator  to  the  under- 
signed notary,  in  presence  of  the  witnesses, 
and  the  notary  wrote  it  as  dictated,  in  pres- 
ence of  the  witnesses,  and  read  It  to  the 
testator  In  presence  of  the  witnesses.  These 
formalities  were  observed  in  the  presence 
of  the  witnesses,  without  interruption,  and 
without  taming  to  other  acts.    The  wit- 
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neases  and  the  notary,  In  the  presence  of 
each  other  and  the  testator,  signed  the  act 
on  the  3l8t  day  of  Maxch,  1879.  Two  of 
the  witnesses  have  died  since,  one  could  not 
be  foimd,  and  two  have  testified  in  the 
triaL  The  latter  testified  that  their  signa- 
tures as  witnesses  to  the  will  are  genuine, 
but  that  they  never  were  witnesses  to  a 
testament  of  the  defendant,  never  were 
present  at -the  dictation  of  a  will  by  him, 
and  'never  were  In  the  notary's  office  while 
such  a  will  was  being  dictated.  The  testi- 
mony of  the  notary  was  ruled  out  on  the 
ground,  Inter  alia,  ttiat  he  could  not  be 
heard  in  proof  of  essential  formalities,  not 
stated  in  fhe  testament  To  the  ruling  a 
bill  of  exception  was  taken,  on  the  ground 
tliat  such  was  not  the  purpose. 

Jurisdiction  Ratlone  Materiae. 

PlalntiftS  and  ai^ellees  in  this  court  move 
for  a  dismissal  of  the  appeal  on  the  ground 
that  the  court  is  without  Jurisdiction  ratione 
materiae.  The  petition  for  orders  to  tales 
inventories  in  gaieral  terms  reif^s  to  proi>- 
erty  of  the  community.  The  order  on  tills 
petition  was  Issued  to  make  an  Inventory 
and  appraisement  of  all  the  property  of  the 
estate.  In  the  notary's  proces  verbal  of  the 
Inventory  part  of  the  property  is  described 
as  belonging  to  the  community,  part  as  be- 
longing to  the  separate  estate  of  the  de- 
ceased, and  part  of  the  property  to  the  de- 
fendants personally.  These  Inventories  are 
ex  parte,  and  do  not  of  tliemselves  fix  the 
ownership  of  the  property.  The  jurlsdictl<»i- 
al  allegation  of  plaintiffs,  based  upon  the  in- 
ventories, sets  forth  that  the  community 
property  amounts  to  the  sum  already  stated, 
and  which  Is  within  this  court's  jurisdiction. 
For  the  purpose  of  establishing  jurisdiction, 
plaintiffs  are  bound  by  their  allegatlcNDB, 
supported  by  inventories  of  the  property. 
They  have  alleged  a  total  representing  com- 
munity assets.  The  inventories  as  made  do 
not  make  it  apparent  tiiat  their  allegation  la 
erroneous.  The  question,  at  this  time,  is 
one  of  fact,  and  does  not  present  an  issue  of 
ownership,  wlilch  necessarily  must  be  left  to 
future  settlement,  and  must  not  be  preju- 
diced by  our  conclusion  maintaining  jurisdic- 
tion. The  Interpretation  placed  by  the  plain- 
tiffs upon  the  recitals  and  description  of  the 
inventories  In  alleging  In  reference  to  juris^ 
diction  only  is.  sufficient  to  maintain  the 
jurisdiction  for  which  the  defendant  con- 
tends. She  is  the  only  other  interested  party 
in  the  prt^erty.  The  plaintiffs  having  al- 
leged that  the  community  property  amount- 
ed to  more  than  $5,000,  and  this  allegation 
appearing  correct,  we  will  not  dismiss  the 
appeal  on  the  motion  filed. 

Proof   of   Heirship. 

The  defendants'  first  contention  Is  that, 
the  helrslilp  of  the  plaintiffs  being  denied, 
they  must  be  held  to  the  proof  of  heirship, 
and  that,  as  they  failed  to  offer  any  evidence 


upon  this  issue,  she  is  «ititled  to  judgment 
In  Blahr's  Heirs  v.  Wade,  1  La.  113,  the  de- 
fendants in  their  answer  denied  In  express 
terms  the  capacity  and  quality  of  the  plain- 
tiffs named  as  heirs.  On  the  trial  no  evi- 
dence was  offered  to  prove  helrsliip.  In 
the  appellate  court  their  counsd  rdied  on 
the  order  of  the  court  below,  by  which  they 
were  permitted  to  prosecute  the  suit  in  the 
ci^adty  assumed  as  dlspaising  them  from 
proof  of  heirship.  It  was  held  that  Uiis 
ground  was  not  toiable.  The  order  of  the 
court  authorizing  them  to  present  the  suit 
as  heirs  is  generally  made  ex  parte,  says  the 
court,  (m  the  mere  suggestion  of  the  party 
Interested  to  obtain  it  unsupported  by  any 
evidence.  "The  answer  explicitly  required 
proof  of  heirship  on  the  part  of  the  appel- 
lees, and,  as  they  failed  to  make  it  the 
judgment  of  the  district  court  must  be  re- 
versed." The  judgment  in  this  case  was 
one  of  nonsuit  In  B«mett  v.  Clgnonl,  41 
La.  Ann.  1146,  8  South.  Rep.  544,  the  de- 
fendant dmied  that  the  plaintiff  was  a  legiti- 
mate son,  as  a  defense.  The  court  said  that 
he  had  not  made  out  his  case,  and  dismissed 
his  suit  The  plaintiffs,  to  sostain  their  suit 
and  to  meet  def«idant'B  contenticni,  refer  to 
a  number  of  decisions.  The  first  in  ardet 
of  time  is  the  case  of  Parish  of  St  John  v. 
Shexnaydrs,  34  La.  Ann.  860,  from  which  we 
quote:  "The  exception  as  to  the  rlg^t  of 
the  parish  treasurer  to  sue  for  and  reserve 
sndi  fine  came  too  late,  having  been  made 
after  default  Besides,  he  derived  his  au- 
thority in  the  premises  under  the  ordinance 
in  question,  as  well  as  from  Rev.  St  i  2641. 
empowering  such  officer  'to  direct  prosecu- 
tions for  all  debts  due  the  parish.' "  The 
case  is  not  analogous.  The  question  was  one 
exclusively  of  capacity,  wUch  was  main- 
tained by  the  court  upon  grounds  Mitlrely 
different  from  those  involved  In  the  case 
at  bar.  All  the  other  decisions  to  which  our 
attention  is  Invited  by  plaintiffs'  coonsd  sup- 
port the  proposition  that  objectloa  to  plain- 
tiff's capacity  must  be  pleaded  In  limine 
when  he  sues  In  a  representative  capacity; 
not  one  relates  to  the  necessity  of  proving 
b^rstiip  when  denied  In  the  answer,  'niose 
dedidons  referred  to  by  us  are  directly  In 
point  and  support  the  proposition  tliat  plain- 
tiffs' authority  to  sue  aa  h^Urs  must  be  prov- 
en when  specially  denied  In  the  answer. 
The  authority  of  the  heirs  is  connected  with 
or  part  of  the  right  of  action  to  recover, 
and  must  be  proven,  being  intimately  con- 
nected with  the  claim.  The  prayer  of  the 
answer  that  plaintiff's  demand  be  rejected, 
and  that  her  title  under  the  will  be  recog- 
nized, is  not  a  waiver  of  the  special  doiial, 
or  an  admisrion  of  plaintiff's  right  to  sue. 
This  demand  did  not  change  the  onus  of 
proof,  or  relieve  tiie  plaintiffs  from  proving 
the  authority  of  an  heir  to  sue  whose  aa- 
thority  is  specially  placed  at  issue.  In  thus 
pleading  for  title  under  the  will,  defendant 
does  not  admit  that  whidi  die  expressly 
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denies;  fliat  Is.  ttie  hein'  antliorlty  to  siie. 
We  will  not  depart  from  the  antbority  upon 
this  i>olnt  laid  down  In  a  nnmber  of  deci- 
sions, bat  we  will  not  extend  it  farther  than 
to  dismiss  the  actloa  The  defendant  has 
no  Tight  to  a  decree  rejecting  plalntifrs'  dalm. 
The  fallnre  to  make  the  proof  required  doea 
not  direst  the  plaintiffs  of  their  right  In  a 
future  action,  as  contended  hjr  defendants. 
In  every  salt,  and  particularly  In  litigation 
arising  In  the  settlement  of  estates,  delays 
should  be  avoided,  and  the  rights  of  parties 
finally  determined  in  accordance  with  the 
forms  and  the  terms  required.  We  will 
th»efore  pass  np<m  and  decide  questions 
brought  up  In  a  bill  of  exceptions,  for  it  may 
obviate  the  necesrity  of  remanding  the  case 
should  another  appeal  be  taken.  Part  of  the 
ex<daded  testimony  of  the  notary  is  admissi- 
ble: that  is,  that  which  does  not  add  to, 
vary,  explain,  or  contradict  Uie  wlU.  Cer- 
tain of  the  exdtided  questions  propounded 
were  directed  to  certain  statemmts  and  dec- 
larations in  the  wUL  The  testimony  of  the 
witnesses  to  the  will  should  not  be  consid- 
ered final  and  conduslveL  Other  witnesses 
may  be  heard  upon  the  subject  If  they  do 
not  contradict  the  terms  of  the  wlU.  To 
lUostrate,  we  wlU  mention  that  the  notary 
cannot  be  heard  to  testify  that  the  testator 
signed  the  will,  it  being  silent  upon  the  sub- 
ject; but  he  is  a  competent  witness  to  sup- 
port the  defense  that  witnesses  did  sign 
as  declared  In  the  wllL  It  is  therefore  ad- 
judged and  decreed  that  the  Judgment  of 
the  court  bdow  be  avoided,  reversed,  and 
annulled.  It  Is  further  adjudged  and  de- 
creed that  Judgment  as  in  case  of  nonsuit 
be  entered  against  the  plaintiff  and  appellee, 
with,  costs  in  both  courts. 


(«  La.   Ann.  1083) 

WBLSH  V.  BAXTER.     (No.  1,432.) 

(Supreme  Court  of  Louisiana.    July  Term, 
189a) 

OuASDiAH  AJio  Ward— AcTioH  to  Rntovs  GoAsn- 
UH— Wbo  should  Bbino. 

In  directing  proceedings  against  the 
tutor  for  his  remoral  from  the  tntorahip,  the 
andertutor  is  the  proper  person  to  commence 
the  action.  The  judge,  on  information  fur- 
nished him  aa  to  the  necessity  of  the  tutor's 
removal,  can  only  appoint  a  curator  ad  hoc 
when  there  is  no  nndertutor.  When  it  is 
brought  to  the  Judge's  attention  that  the  funds 
of  the  minor  have  been  sent  beyond  the  state, 
he  should  at  once  direct  the  undertutw  to  take 
necessary  steps  to  protect  the  Interest  of  the 
minor. 

(Syllabus  by  the  CSourt) 

Appeal  from  district  court,  parish  of 
Iberia;  Felix  Voorhles,  Judge. 

Action  by  James  P.  Welsh,  curator  ad 
hoc  against  John  P.  Baxter,  to  remove  de- 
fendant from  the  office  of  tutor  to  certain 
minors.  The  petition  was  dismissed  on  ex- 
eeptXoxa  thereto  by  defendant,  and  plain- 
tiff appeals.    AflOrmed. 


L.  T.  Dulany  and  Foster  ft  Bronssard, 
for  appellant  P.  H.  Mentz  and  W.  J. 
Burke,  for  appellee. 

McBNBRY,  J.  Bernard  P.  MQner  died  In 
1881,  in  the  parish  of  Iberia.  He  left  sev- 
eral minor  children.  John  P.  Baxter,  un- 
der his  will,  was  appointed  tutor.  The  Rev. 
Father  Bardy  was  appointed  nndertutor. 
The  plaintiff,  James  P.  Welsh,  the  uncle  of 
the  minors,  filed  a  petition  in  the  district 
court,  setting  forth  many  reasons  why  the 
tutor  should  be  removed,  alleging  that  the 
nndertutor,  although  requested  to  do  so  by 
him,  refused  to  bring  a  suit  for  the  removal 
of  the  tutor,  and  prayed  that  a  curator  ad 
hoc  be  appointed  to  bring  the  suit  for  the 
removal  of  the  tator.  TbB  plaintiff  was  ap' 
pointed  curator  ad  hoc,  and  brought  this 
suit  The  deffflidant  tutor  filed  an  excep- 
tion to  the  action,  alleging  "that  there  is 
an  nndertutor  to  the  minors  named  In  plain- 
tiff's petition,  and,  so  long  as  there  is  such 
an  nndertutor,  he  is  the  only  person  author- 
ised under  the  law  to  bring  such  an  action 
against  the  defendant;  (2)  that  the  nnder- 
tutor has  nevw  been  ordered  or  directed 
in  any  manner  by  this  Hon.  court  to  bring 
this  suit;  (8)  that  no  one,  not  even  a  pri- 
vate person,  has  ever  requested  the  said  nn- 
dertutor to  bring  this  suit,  and  that  the 
said  nndertutor  has  never  refused  or  de- 
clined to  bring  this  suit;  (4)  that  none  ot 
the  facts  set  out  in  the  petlticm  of  the 
plaintiff  asking  for  his  appointment  as  cu- 
rator ad  hoc  for  authority  to  bring  this  suit 
have  ever  been  brought,  to  the  Imowledge 
of  the  imdartator."  The  nndertutor  inter- 
vened, alleging  what  is  contained  in  the 
above  exception;  averring  also  that  he  Is  at 
all  times  ready  and  willing  to  perform  his 
datles  as  undwtutor  to  the  said  minors,  and 
to  obey  all  orders  that  the  said  court  may 
see  fit  to  issue  to  him  in  the  proper  dis- 
chai^  of  his  duties;  that  he  has  been  ille- 
gally displaced  by  the  appointment  of  a 
curator  ad  hoc,  without  a  hearing,  and  on 
an  ex  parte  order  of  the  court  He  denies 
the  averments  in  the  petition  of  plaintiff, 
and  prays  for  a  dismissal  of  the  suit 
Plaintiff  excepted  to  the  petition  of  inter- 
vention on  the  ground  that  the  Intervener 
had  no  Interest  in  the  suit  Testimony  was 
heard  on  the  exception,  and  It  appears  that 
the  plaintiff  spoke  to  the  nndertutor  about 
the  facts  alleged  in  his  petition,  but  the 
nndertutor  was  satisfied  with  the  tutor's 
administration,  and  affirmed  that  the  funds 
of  the  minors  were  safe  and  securely  de- 
posited. An  Mder  of  court  had  been  ren- 
dered authorising  him  to  proceed  against 
the  tutor.  The  exception  of  defendant  was 
maintained,  and  the  suit  dismissed.  The 
plaintiff   appealed. 

The  only  question  presented  Is  whether 
or  not  the  Judge  had  the  autfaorl^  to  ap- 
point a  curator  ad  hoc  to  proceed  against 
the  tutor  wh«i  there  was  an  andertutor 
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duly  appointed.  The  tmdertntor  mtiBt  In 
all  cases  act  for  the  minor  when  the  tutor's 
and  the  minor's  lutereets  conflict  Civil 
Cod^  art  275.  Therefore,  in  the  old  Code, 
it  was  provided  when  the  Judge  was  made 
acquainted  with  facts  which  required  the 
intervention  of  the  undertutor,  that  he 
should  direct  blm,  or,  if  there  should  not  be 
an  undertutor,  a  curator  ad  hoc  or  curator 
ad  litem,  to  proceed  oontradictorUy  with  the 
tutor.  The  curator  ad  hoc  could  only  be 
appointed  In  the  absence  of  an  undertutor, 
or  "subrogated  tutor,"  as  he  was  described 
in  the  old  Code.  In  1830  the  legislature 
abolished  the  curators  ad  bona  and  ad  litem, 
and  in  all  cases  placed  the  estates  of  minors 
under  tutors  and  undertutors  until  the  mi- 
nors should  attain  majoilty  or  be  emanci- 
pated. The  curator  ad  hoc  was  then  the 
only  p&caoa  under  our  system  who  could 
be  appointed  to  r^resent  a  minor  not  repre- 
sented by  an  undertator.  In  McOuire  y. 
Ross,  12  La.  577,  this  court  said:  "The  Code 
of  Practice  provides  that  the  Judgey  when 
made  acquainted  with  the  facts  rendering 
it  proper  to  remove  a  tutor,  if  he  thinks 
there  Is  proliable  cause  for  removal,  shall 
direct  the  undertutor  to  prosecute  his  re- 
moval; or,  if  the  minor  has  no  undertutor, 
he  shall  then  appoint  a  curator  ad  hoc  to 
represent  him."  This  case  was  decided 
after  the  abolishment  of  the  curators  ad 
bona  and  ad  litem.  The  counsel  for  plaintiff 
contmd  with  force  and  ability  that  the  opln- 
loa  In  this  case  was  predicated  upon  the 
article  of  the  Code  which  would  read  after 
the  passage  of  said  act  of  1880  that  the 
Judge  could  only  appoint  a  curator  ad  hoc 
when  there  was  no  undertutor,  and  that 
In  the  revision  of  the  Code  in  1870  it  con- 
tains no  such  mandatory  provlsitKi  as  was 
contained  in  the  Code  prior  to  its  revision. 
The  article  of  the  Code  as  It  now  reads 
as  revised  is  as  follows:  "The  Judge  when 
made  acquainted  with  such  fkct,  If  he  thinks 
there  Ut  probable  cause  for  removal,  shall 
direct  the  undertutor  of  the  minora  or  he 
shall  appoint  a  curator  ad  hoc  to  commence 
the  action."  The  only  change  in  this  article 
and  that  under  which  the  decree  in  the  case 
of  McGuire  v.  Ross  was  rendered  is  the 
omission  of  the  sentence  "if  said  minor  has 
no  subrogated  tutor."  Tlils  omission,  we 
think,  can  make  no  difference  in  the  inter- 
pretation of  the  article,  as  it  was  In  the 
original  article  mere  surplusage.  In  both 
artides  it  is  provided  tliat  he  will  direct 
the  undwtutor  to  bring  the  action  in  the 
first  instance.  In  the  article  in  the  Revised 
Code  of  Practice  it  is  evident  that  the  Judge 
Is  not  at  liberty  to  ignore  the  appointment 
of  the  undertutor,  since  he  can  only  be  re- 
moved by  a  direct  action  in  the  same  man- 
ner in  which  the  tutor  is  removed.  Code 
Pr.  art  1017;  Succession  of  Hawkins,  35 
La.  Ann.  691.  The  facts  alleged  in  the 
petition  of  plaintiff  are  sufficient  to  author- 
ixe  the  Judge  to  direct  an  action  against  the 


tutor  to  the  extent  at  least  of  compelling 
him  to  file  an  accoimt  and  to  show  what 
disposition  has  been  made  of  the  mlncHs' 
property.  It  appears  from  the  record  that 
a  part  of  the  minors'- estate  is  represented 
by  promissory  notes  drawing  interest,  and 
that  they  are  tm,  from  what  the  undertutor 
says,  safe  deposit  in  the  state  of  Wiscon- 
sin. The  tutor  has  no  rifijit  to  send  tlie 
minors'  property  beyond  the  state  except 
for  the  collection  of  money  due  on  obliga- 
ticMis.  He  had  no  rlj^t  or  authority  to  in- 
vest these  funds  beyond  the  limits  of  the 
state  and  out  of  the  Jurisdiction  of  the 
court  having  Jurisdiction  of  the  tutorship. 
This  fact  alone,  stated  in  the  testimony  of 
the  undertutw,  requires  prompt  attention. 
The  undertutor  should  be  directed  at  once 
to  institute  against  the  tutor  the  proper 
proceedings,  to  insure  the  safety  of  the 
minora'  estate.    Judgment  affirmed. 

BREIAUX,  J.,  takes  no  part 


(46  L«.  Ann.  way 

McORAW  V.  ANDRUS.    ZUBBRBIBR  et  sL 

V.    SAMB.     WACKERBARTH    et    «L    v. 

SAME.     OPPENHEIMER  et  al  v.  SAME. 

SCHARFF  et  aL  V.  SAME.     (No.  1,451.) 

(Supreme  Court  of  Louisiana.    July  Term, 

180a) 

INSOLVBKOT— Fbausulxnt  Cbssioit  bt  Isboltibt 

— RlOHTB  OF  CBBDITOBS— COBTB. 

The  creditors  of  an  inaolTent,  who  haa 
made  a  ceasion  which  has  been  accepted,  are 
vested  with  full,  power  to  administer  and  sell 
the  property  of  the  insolvent  for  the  benefit  of 
all  the  creditors.  Their  dominion  over  the 
propoty  la  supreme,  and  as  all  the  property  of 
tiie  insolvent  debtor,  whether  on  the  gchednle 
or  not,  passes  from  the  debtor,  subject  only  to 
reimbursement  on  paying  the  amount  of  his 
debts,  with  the  exiteuses  attending  the  cession, 
they  nave  the  same  power  over  that  concealed, 
and  left  off  the  schedule.  The  resident  credit- 
or, whethte  participating  in  the  insolvent  pro- 
ceedings or  not,  is  oound  by  the  surrender  and 
acceptance;  and  it  may  be  stated  as  a  general 
rule  that  no  individual  creditor  can  take  aor 
action,  in  relation  to  the  property  surrendered* 
to  give  Iiim  an  advantage  over  the  others. 
Whatever  concealed  property  he  may  lie  Instru- 
mental in  recovering  mores  to  the  l>enefit  <rf  all 
the  creditors.  Where  the  insolvent  has  been 
found  guilty  of  fraud,  the  effect  of  the  convic- 
tion operates  upon  his  person,  depriving  liim  of 
the  ben^ts  of  the  insolvent  laws,  and  sobject- 
ing  him  to  punishment.  It  does  not  reinvest 
the  property  surrendered  in  the  insolvent  d^t- 
or.  Notwithstanding  the  order  staying  pio- 
ceedings,  the  creditors  retain  the  privilege  of 
protecting  themselves,  in  proper  cases,  not  only 
by  the  arrest  of  their  debtor,  but  also  for  the 
seizure  of  his  property  not  surrendered  fbr  tim 
benefit  of  all  the  creditors.  Property  secured 
in  an  action  in  declaration  de  simulation  inures 
to  the  l>enefit  of  all  creditors  and  all  persons 
Interested,  as  the  property  had  never  ceased  to 
be  the  propraty  of  the  debtor.  The  estate  of 
the  insolvent  must  pay  all  expenses  for  the  re- 
covery of  property  which  inures  to  the  benefit 
of  all  the  creditors. 
(SyUabuB  by  the  Court) 

Appeal  from  district  court,  pariah  oC  St 
Landry;  B.  M.  Cullom,  JudgSb 
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Five  actloiis  In  attachment:  Morila  Mc- 
Graw  against  Clinton  B.  Andros;  Zuberbier 
&  Behan  against  same  def aidant;  Wackeiv 
barth,  Jos^h  &  Oo.  against  same  defendant; 
Ii.  Oppenhelmer  &  Go.  against  same  defend- 
ant; and  Scbarff  Broe.  against  same  de- 
fendant The  actions  were  conaolldated, 
and  tried  together.  Plaintiffs  tn  each  ac- 
tion liad  Judgment,  and  defendant  appeals. 
Reversed  In  part 

Kenneth  Balllio,  for  appellant  Thos.  H. 
Lewis,  Sr.,  for  appellees. 

McENEBY,  J.  O^ese  snlts  were  institnted 
tn  the  month  of  December,  1890,  against  O. 
B.  Andrus,  who  had  on  the  24th  day  of  No- 
vember, 1800,  mode  a  cession  of  property, 
and  obtained  the  usual  restraining  order  from 
the  Jndge,  and  an  order  for  a  meeting  of  his 
creditors.  The  plaintiffs  In  these  suits  made 
substantially  the  same  allegations,  and  ob- 
tained writs  of  attacbmoit  upcm  a  stock  of 
goods,  wares,  and  merchandise  at  the  time  In 
the  possession  of  one  L.  Y.  Major.  They 
allege  that  on  the  24th  day  of  November, 
1890,  said  Andrus  made  what  purports  to  be  a 
cession  of  property,  and  that  the  same  was 
accepted  by  the  Judge,  subject  to  the  action 
of  Ihe  creditors  at  a  meeting  to  be  held,  as  ap- 
pears by  the  suit  of  Clinton  B.  Andros  ▼.  His 
Creditors,  (No.  1,474;)  that  in  said  cession, 
and  In  the  schedule  of  assets  annexed  to  his 
petftlon,  said  Andrus  did  not  Include  all 
bis  property,  and  especially  a  lot  of  goods, 
wares,  and  merchandise  valued  at  $2,000,  and 
which  previous  to  Ills  surrender,  and  In 
anticipation  of  it,  he,  the  said  Andrus, 
moved  out  of  his  store  into  a  storehouse 
situated  In  another  part  ot  the  town  of  Ope- 
lousBS,  and  placed  In  the  possession  of  said 
Ii.  V.  Major,  the  simulated  and  pretended  own- 
er, bat  really  the  cletfc  and  agent  of  said 
Andros,  and  that  said  Major  was  selling 
and  disposing  of  said  goods  for  the  use  and 
ben^t  of  said  Andros;  that  said  Andms 
had  also  concealed  from  his  creditors  a  large 
amount  of  cash,  and  that  In  withholding 
said  goods  and  cash  from  his  schedule  he  did 
ao  knowingly,  and  with  the  intent  to  place 
the  same  beyond  the  reach  of  his  creditors, 
and  to  defrand  Hiem;  that  a  short  time  be- 
fttre  tbe  cession  he  ordered  goods  from  mer- 
duuttB  on  90  days'  credit,  whidi  goods  were 
shipped  to  bim,  and  concealed  and  withheld 
from  his  cessioa,  and  pat  on  sale,  for  his  ac- 
count, use,  and  benefit,  by  the  said  L.  V. 
Major;  that  Morris  McOmw,  one  of  the 
plalntUtla,  on  the  ISth  of  November,  1890, 
tfiroDgh  hte  agent  sold  a  bill  of  goods  to 
said  Andms  on  90  days'  credit  and  which, 
on  being  shipped  to  him  on  the  20th,  and 
delivered  on  the  22d,  of  Noveml>er,  were  im- 
medlatdy  turned  over  to  L.  V.  Major;  that 
s  short  time  before  Andros  made  his  ear- 
render,  and  after  he  had  placed  said  stock 
<tf  goods  in  possession  of  Major,  he  ordered 
from  Scbarff  Broa,  of  St  Louis,  a  deUvery 


wagon  and  harness,  and  six  barrels  of  ap- 
ples, which  he  directed  to  be  shipped  direct 
to  L.  V.  Major,  the  apples  to  go  into  his 
stock,  and  the  delivery  wagon  to  old  the 
said  Major  the  more  effectually  to  carry  on 
the  business  which  he  was  conducting  for 
said  Andrus,  and  that  In  order  to  conceal 
the  fact  that  said  delivery  wagon  was  to  be 
used,  really,  in  his  service,  and  for  his  bene- 
fit, said  Andrus  ordered  Scbarff  Bros,  to  have 
Lb  V.  Major's  name  painted  on  the  wagon, 
and  to  ship  it  direct  to  the  latter;  that  said 
Andros  fraudulently  omitted  said  delivery 
wagon  and  harness  from  his  assets,  but 
placed  Scbarff  Bros,  on  his  bllan  as  ordinary 
creditors;  that  according  to  the  scbedtile  bis 
total  assets  are  $16,904.80,  and  his  debts 
amoont  to  $27,176.22;  that  the  Inventory 
taken  of  the  property  shows  assets  amount- 
ing to  $17,175.22,  and  his  privilege  and  mort- 
gage debt  amounts  to  $17,154.16,  by  which 
showing  next  to  nothiiog  will  be  realized 
with  whidi  to  pay  the  ordinary  creditors; 
that  the  concealment  and  diversion  of  his 
property,  and  fraudulent  cession,  made  by 
the  defendant  Andrus,  la  injurious  to  them, 
and  other  creditors,  as  it  leaves  substantially 
nothing  with  which  to  meet  their  claims,  if 
said  cession  be  legalized,  and  definitely  ac- 
cepted; that  the  order  of  court  accepting  the 
cession  was  granted  in  error,  and  said  order, 
as  well  as  all  the  other  Insolvency  proceed- 
ings taken  by  said  Andrus,  should  be  set 
aside  and  annulled.  The  plaintiffs  prayed 
for  citation  upon  Anlrus,  and  upon  Dr.  Vin- 
cent Boagln,  provisional  syndic  of  his  estate. 
Th.^  prayed,  further,  tbat  the  cession  of 
said  Andms,  and  the  order  of  the  judge 
accepting  the  same,  be  set  aside  and  an- 
nulled, and  that  their  attachments  upon  the 
stock  of  goods  in  possession  of  said  Blajor, 
the  delivery  wagon,  harness,  etc.,  l>e  main- 
tained, and  the  property  sold  to  satisfy  their 
debts.  O.  B.  Andms  filed  an  answer  deny- 
ing all  the  charges  of  fraud,  setting  up  that 
the  charges  are  false,  and  libelous,  and  that 
he  has  suffered  damages  to  the  amount  of 
$5,000,  •  which  he  claims  in  reconvention. 
TbB  provisional  syndic.  Dr.  Vincent  Boagln, 
did  not  file  any  formal  answer,  but  some 
time  after  the  attachmoita  were  levied,  and 
in  answer  to  a  rule  taken  by  the  plaintiffs 
to  show  cause  why  the  goods  diould  be  sold, 
as  perishable  property,  and  the  proceeds  to 
remain  in  the  sheriff's  hands,  subject  to  the 
determination  of  the  suit  he  opposed  the 
rule,  and  asked  that  the  property  be  deliv- 
ered to  him,  as  provisional  syndic,  "in  case 
the  same  belongs  to  the  insolvent"  L.  V. 
Major  Intervened  In  the  suits,  dalming  to  be 
the  bona  fide  owner  of  the  property  attached. 
He  also  made  a  large  claim  for  damages. 
The  plaintiffs  then  moved  to  strike  from 
Major's  interv^ition  his  prayer  for  damages 
against  them,  upon  the  ground  that  the  dis- 
trict court  of  this  parish  was  without  juris- 
diction In  tlie  premises,  they  being  non-resi- 
dents.   The  court  sostained  the  motion,  and 
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atnick  out  the  claim  for  damagee.  The  plain- 
tiffs then  answered  the  intervener's  petition, 
charging  that  hla  claim  of  ownership  was  a 
fraudulent  simulation,  bat  if  not  a  slmula/- 
tlon,  pure  and  simple,  then.  In  thait  event, 
that  the  property  was  acquired  fraudulently; 
and  they  prayed,  in  that  event,  and  in  the 
alternative,  that  his  title  be  annulled,  and  the 
proper^  imputed  to  their  debt  These  five 
consolidated  suits  were  tried  together,  and 
having  been  submitted  to  a  joiy,  the  follow- 
ing verdict  was  rendered:  "Verdict  for  plain- 
tiffs, rejecting  the  claims  of  L.  V.  Major, 
intervener,  for  the  goods  claimed  by  him, 
sustaining  the  writs  of  attachment,  at  cost 
of  defendant."  The  lower  court  thereupon 
gave  Judgment  to  each  of  the  plaintiffs  for 
the  amounts  claimed  by  them,  respectively, 
r^ected  and  disallowed  the  intervener's 
claim  of  ownership  to  the  property  attached, 
and  maintained  and  perpetuated  the  attach- 
ments. 

The  questions  to  be  solved  are  whellier 
individual  creditors  may  attack  the  In- 
solvent debtor  i^en  it  is  alleged  and  shown 
that  he  ia  using  the  staying  order  of  the 
Judge  as  a  shield,  while  he  is  fraudulently 
disposing  of  his  property,  and,  if  so,  what 
is  the  effect  of  the  suit  instituted  by  the 
creditor;  whether  the  property  not  plnced 
in  the  schedule,  and  seized  by  him  under 
a  conservatory  writ,  and  recovered  under  an 
action  in  declaration  de  simulation,  inures 
to  the  boieflt  of  the  individual  creditor, 
or  to  an  the  creditors. 

The  cession  or  surrender  of  property  is 
the  relinquishment  that  a  debtor  makes  of 
all  his  property  to  his  creditors  when  he 
finds  himsdf  unable  to  pay  his  debts.  CIvQ 
Code,  art  2170.  When  the  cession  is  made, 
and  accepted  by  the  creditors,  the  property 
passes  from  the  debtor,  subject  only  to 
reinvestment  In  him,  before  they  have  sold 
it,  by  a  payment  by  him  <tf  tlie  amount 
of  his  debts,  with  the  expenses  attending 
the  cession.  It  is  only  on  this  condition 
that  be  can  regain  possession  of  the  prop- 
erty. It  Is  in  a  sitnatlon  similar  to  prop- 
erty seized  nnd»  a  fl.  fiu  The  debtor's 
poeseasion  and  control  over  the  property 
ceases,  and  can  only  be  recovered  by  pay- 
ing the  debt  and  costs.  He  is  an  utter 
stranger  to  the  property  until  he  recovers 
it  by  paying  the  debt  Id.  art  2178;  Rev. 
St  1 1791. 

The  creditors  are  vested  with  fuQ  power 
to  administer  and  s^  the  propnty  sur- 
rendered for  the  ben^t  of  all  the  creditors. 
Their  dominion  over  this  property  is  sa- 
preme,  and  as  all  the  property  of  the  debtor, 
whether  on  the  sChednle  or  not  passed  by 
the  cession  and  acceptance,  they  have  ttie 
same  power  of  control  ovor  that  concealed, 
and  left  off  the  schedule,  by  the  debtor. 
The  resident  creditor,  whether  participating 
tn  the  Insolvent  proceedings  or  not.  Is  bound 
by  the  surrender  and  acceptance;  and  It 
may  be  stated,  aa  a  fweral  nile»  that  no 


individual  creditor  can  take  any  action  in 
relation  to  the  property  sivrendered,  to 
give  him  an  advantage  over  the  other  cred- 
itors. Whatever  property  he  may  be  in- 
strumental in  recovering,  which  belonged  to 
the  debtor,  and  passed  with  the  cession, 
inures  to  the  boi^t  of  all  the  creditors. 
Tobacco  Co.  v.  Jefferies,  (La.)  12  South. 
Rep.  743;  Anderson  v.  Duson,  35  La.  Ann 
017.  We  think  it  U  amply  supported  by 
antbority  that  the  credltota,  particularly 
when  no  syndic  has  been  dected,  have  the 
undoubted  right  to  sue  for  and  recover  prop- 
erty which  the  debtor  has  fraudulently  con- 
cealed. The  debtor  had  never  parted  with 
the  ownership  of  the  property,  and  title 
was  still  vested  in  him  until  he  made  the 
surrender,  when  it  passed  to  the  creditors. 
The  recovery  of  the  property  by  Judicial 
process  cannot,  therefore,  give  an  individual 
creditor  any  daim  upon  it  superior  to  the 
other  creditora  He  would  recover  only 
that  which  was  vested  In  all  the  creditors, 
himself  included.  His  act  would  therefore 
necessarily  inure  to  the  benefit  <rf  all  the 
creditors. 

But  the  plaintiffs  contend  that  the  debtor 
had  been  convicted  of  fraud,  and  tiiat,  ipso 
facto,  the  order  accepting  the  cession,  and 
the  acceptance  of  it  by  the  creditors,  was 
annulled,  and  the  debtor's  property  was 
reinvested  in  him,  and  the  creditors  had  the 
right  to  pursue  it  individually.  There  is 
only  one  condition,  as  stated,  that  the  debtor 
can  get  possession  of  the  property,  and  that 
is  that  he  pays  the  amount  of  hla  debts. 
Civil  Code,  art  2178.  The  law  never  in- 
tended that  on  conviction  of  fraud,  he 
should  regain  possession  of  his  property. 
It  would  be  conferring  a  benefit  upon  him. 
As  in  this  case,  the  property  may  have  been 
sold,  and  the  proceeds  in  the  hands  of  the 
syndic.  What  prevents  him  before  Judicial 
process  can  be  levied  at  him,  securing  this 
amount  from  the  syndic,  and  placing  It 
beyond  the  pursuit  of  his  creditors?  The 
benefits  conferred  upon  the  honest  and  un- 
fortunate debtor  by  the  insolvent  laws  are 
discharge  from  his  debts,  and  Immunity 
from  Judicial  pursuit  of  his  person  and 
property.  The  convictlcm  of  fraud  can  on- 
ly operate  upon  his  person,  depriving  him  of 
these  privileges,  and  subjecting  him  to  im- 
prisonment In  the  case  of  State  v.  Judges 
42  La.  Ann.  71,  7  South.  Rep.  69,  it  was 
held  that  the  court,  having  Jurisdiction  of 
the  insolvency,  and  having  granted  a  respite, 
did  not  strip  Itself  of  Jurisdiction  over  a  salt 
to  annul  the  ord^  obtained  by  creditors, 
accompanied  by  a  prayer  for  conservatory 
process,  whldi  In  that  case  was  the  issuance 
of  an  attadunoit  In  the  opinion  the  court 
said:  "It  is  right  and  proper,  particularly 
in  cases  of  respite,  that  creditors,  notwltli- 
standing  the  order  staying  proceedings, 
Should  retain  the  privilege  of  protecting 
tiismselves,  in  proper  cases,  not  only  by  th* 
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arrest  of  their  debtor,  Irat  also  for  the 
seiznre  of  his  property  for  their  common 
beneflt."  In  the  case  of  MltcheU  v.  Dalton, 
44  La.  Ann.  825,  11  Soutli.  R^.  276,  a  single 
creditor,  on  his  Indiyidual  claim,  attempted 
to  secure,  by  attachment  proceedings  com- 
menced before  the  cession  of  pn^erty,  a 
privilege  on  the  propo-ty  of  the  debtor  which 
was  surrendered,  for  his  excluslTe  benefit, 
and  Ignored  the  insolvent  proceedings.  The 
dismissal  of  the  suit,  and  the  dissolution  of 
ttte  atta(^m«it,  followed  this  irregular  and 
unwarranted  proceeding.  We  adhere  to  the 
doctrine  in  that  case.  But  in  this  case  the 
attachment  was  levied  on  property  not  on 
the  achedide,  but  which  was  found  by  the 
plalntur  creditors,  and  seized  for  their  in- 
dividual benefit.  The  insolvent  proceed- 
ings are  not  Ignored,  but  are  made  the 
basis  of  Hie  salt  Tlie  irregnlailty  therein, 
in  withhKddinf:  this  property  from  the 
schedule,  is  one  of  the  grounds  for  the 
suit  Although  conducted  sepaiutely  by 
the  credltc^s,  for  their  individual  benefit, 
the  proceedings  may  be  cunralated  with  the 
insolvmt  proceedings  for  the  beneflt  of  all 
the  ooreditors.  Through  th&  Intervaitlon  of 
the  provisional  syndic,  the  creditors  have 
made  themselves  parties  to  the  salt,  and 
they  are  entitled  to  its  b^iefits,  for  the 
simple  reason  that  creditors  cannot  pursue 
the  prop«iy  of  the  insolvent  for  their  In- 
dlvldnal  use.  Anderson  v.  Duson,  36  La. 
Ann.  817;  Hayden  v.  Tale,  45  La.  Ann.  — , 
12  South.  Rep.  63S. 

nie  plaintUEs  assimilate  these  suits  to  the 
rerooatoiy  aotl<»,  and,  as  plaintiffs  in  said 
action,  are  entitled  to  the  benefit  of  the 
property  secured,  and  that  it  should  be 
applied  to  their  debt.  But  the  action  is  one 
to  obtain  property  which,  it  is  alleged,  never 
passed  from  the  debtor.  It  is  a  part  of  the 
Insolvent  estate.  There  was  no  contract 
by  which  the  property  was  transferred. 
When  the  contract  is  serious,  though  fraud- 
ulent, the  decree  confines  it  only  as  to  the 
complaining  creditor,  and  subjects  It  to  the 
payment  of  his  debt  Dunn  v.  Woodward, 
11  La.  Ann.  267;  Adaros  v.  Coons,  37  La. 
Ann.  806.  In  the  last  case  referred  to 
above,  whldi  is  the  latest  on  this  subject, 
this  court  said:  "It  is  claimed  that  plain- 
tUF  can  tal»  no  benefit  from  the  Judgment 
In  the  case  of  Frledlander  v.  Brooks,  86 
La.  Ann.  741,  annulling  the  pretended  title 
of  Mrs.  Coons,  and  declaring  Kllllcki-ankle 
to  be  ttie  property  of  Temple  8.  Cocms,  but 
said  Judgment  only  availed  Frledlander, 
and  entitled  him  to  be  paid  by  preference. 
If  the  action  had  been  merely  revocatory, 
such  could  have  been  the  law,  but,  being 
purely  an  action  en  declaration  de  simula- 
tion, it  Is  well  settled  that  the  effect  of  the 
Judgment  was  to  unmask  the  title  In  favor 
of  aU  creditors,  and  all  persons  inter- 
ested, and  to  declare  that  the  property  had 
never  ceased  to  be  the  property  of  the 
debtor."    AnOioiltles  dted  in  oase:   Lucos  ▼. 


D'Armond,  11  La.  Ann.  1G8;  Dunn  v.  Wood- 
ward, Id.  265;  1  LarcomWere,  Obligators, 
p.  776.  The  provisional  syndic  has  not 
aided  in  unmasking  the  fraudulent  conceal- 
ment of  the  debtor's  property.  This  has 
been  accomplished  by  the  plaintiff  creditors, 
w:io  have  devoted  time,  money,  and  labor 
to  reach  this  pnH>erty.  The  mass  of  cred- 
itors receive  the  benefits  of  It  They  must 
pay  all  costs  and  expenses.  Including  attor- 
neys' fees.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  Judgments  ap- 
pealed from  In  each  of  the  cases  of  Morris 
McOraw,  Zuberbler  &  Behan,  Wackerbarth, 
Joseph  &  Co.,  Oppmhelmer  &  Co.,  and 
Scharff  Bros.  v.  C.  B.  Andms  be  reversed, 
so  far  as  they  decree  that  the  proceeds 
of  the  property  attached  be  applied  to  the 
claim  of  the  plaintiffs;  and  it  Is  now  ordered 
that  aald  funds  or  proceeds  of  said  property 
be  turned  over  to  the  provisional  syndic  of 
the  insolvent  estate  of  C.  B.  Andrus,  subject 
to  the  rights  and  claim  of  all  the  creditors 
thereon.  In  all  other  respects,  the  said 
Judgments  are  affirmed.  It  is  further  or- 
dered that  the  Insolvent's  estate  pay  all 
costs.  Including  attorneys'  fees. 

On  Rehearing. 

Both  appellant  and  appellees  have  filed 
application  for  rehearing  in  the  above  cases. 
In  relaticm  to  the  application  of  appellees, 
we  wUl  leave  the  amount  of  attorneys'  fees 
to  be  fixed  in  the  Insolvent  proceedings.  We 
are  not  In  the  possession  of  sufficient  facts 
to  d^nltdy  ascertahi  the  amount  The 
costs  and  prlvUeges  will,  of  course,  be  fixed 
as  now  established  by  law.  The  provisional 
syndic  asks  toe  an  amending  of  the  Judg- 
ment releasing  the  Insolv^tt  estate  from 
paying  costs  of  appeal.  Without  granting 
a  r^eoring,  we  will  amend  the  Judgment 
In  this  respect  It  Is  therefore  ordered  that 
the  decree  heretofore  rendered  be  amended 
so  as  to  assess  the  costs  to  appellees.  In 
all  other  respects  It  will  remain  undisturbed. 
Rehearing  refused. 


(«  La.  Ana.  1081) 
GUMBLB  et  al.  t.  ANDRUS  et  al.     (No. 
1,462.)» 

(Sapreme  Court  of  Louisiana.     July  Term. 
1S93.) 

Attaohmsnt  Psnuino  IjfsOLVBNor  Procbsdinos 
— Fbaud  or  Insolvent — Riobtb  of  Creditobs. 

1.  An  attachment  by  an  Individnal  creditor 
for  his  own  benefit  will  not  be  maintained 
paiding  a  cession. 

2.  After  the  property  of  an  insolvent  has 
been  sold,  it  cannot  be  seized  by  an  individual 
nre<iItor  liy  attachment,  who  alleges  that  the 
InRolrent  has  been  convicted  of  fraud,  and  that 
his  property  is  situated  as  thou^  no  surrender 
had  ever  been  made. 

3.  The  conviction  of  the  insolvent  debtor 
of  fraud  does  not  have  the  effect  of  annulling 
the  ceuion  accepted  by  the  creditors. 

4.  The   effect   of  the   conviction   operates 

*  IMiearing  denied. 
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only  on  the  debtor,  d^jiri'vlng  him  of  the  bene- 
fits of  the  insolvent  laws,  and  subjecting  him 
to  the  penalty  of  imprisonment. 

(SyllabiM  by  the  Court) 

Appeal  frMn  district  oonrt,  pariah  of  St 
Landiy;  B.  N.  OuUom,  Judge  ad  hoa 

Action  in  attacbmoit  by  &  Oomble  &  Ca 
against  Clinton  B.  Andrus  and  others.  De- 
fendants had  Judgment,  and  plalntifls  ap- 
peal.   Affirmed. 

Tboa.  H.  Lewis,  Sr.,  O.  F.  Garland,  and 
BstUette  &  Dupre,  for  appellants.  Kenneth 
Balllio,  tor  appeUeea. 

MoBNERT,  J.  On  the  25th  day  of  Novem- 
ber, 1880,  the  defendant  a  B.  Andrus  filed  a 
petition  to  obtain  the  beaeUt  of  the  insolyait 
lava.  On  this  petition,  accompanied  by  a 
statement  of  his  assets  and  liabilities,  and  a 
list  of  his  creditors,  the  district  judge  ac- 
cepted the  oesslMi  for  the  creditors,  and 
fixed  a  day  for  the  meeting  of  creditors,  and 
basoed  the  usual  order  for  a  stay  of  proceed- 
ings a{;ainst  the  person  and  property  of  the 
Insolvent  On  the  application  of  sevoal 
creditors,  a  provisional  syndic  was  appointed, 
who  qualified  in  compliance  with  the  order 
of  court  A  meeting  of  creditors  was  htiid, 
and  the  oeaslcm  aoc^ted  by  a  majority  In 
number  and  amount  of  said  creditors,  who 
also  voted  to  accept  the  cession,  and  to  grant 
the  debtor  a  discharge.  Oppositlona  were 
filed  by  several  creditors  charging  the  In- 
solvent with  fraud.  At  the  December  term 
of  the  district  court  in  1892  this  oppositioii 
was  tried,  and  a  Jury  letnmed  a  verdict  find- 
ing the  Insolvent  Andrus  guilty  of  fraud  in 
his  ce8si<Hi  proceedings.  On  this  vetdict  of 
the  Jury  the  district  Judge  rendered  Judg- 
ment declaring  said  cession  fraudulent  bat 
declined  to  annul  the  oessloa  In  its  entirety. 
The  Judgment  was  signed  on  December  27, 
1892.  The  plaintlfl  creditor  fUed  this  salt, 
accompanied  by  attachment,  on  November 
16,  1892.  The  ground  for  the  attachment 
waa  that  the  defendant  had  mortgaged,  as- 
signed, and  disposed  of  his  pn^erty  rlt^ta 
or  credits,  or  some  iKirts  thereof,  with  the 
Intent  to  defraud  his  credltofB,  or  to  give 
an  unfair  preferenoe  to  some  of  Ihem,  and 
that  he  had  converted  his  pr(^)erty  into  m<w- 
ey  or  evidences  of  debt,  with  intent  to  place 
the  some  beyond  the  reach  of  his  oredltora. 
Hie  funds  of  the  Insolvent  estate  In  the 
bands  of  the  proylslcnal  syndic  were  seized 
under  the  writs  of  attachment,  as  a  third 
party  having  under  his  control,  or  in  his 
poosession,  rights  and  credits  belonging'  to 
the  insolvent  debtor.  Several  privileged 
creditors  Intervened  In  the  suit  'nie  de- 
fendant and  these  Interveners  filed  an  ex- 
ception to  dismiss  the  suit  on  the  ground  of 
no  cause  of  action.  The  provisional  syndic 
was  made  a  party  to  the  suit,  and  filed  the 
same  exception.  The  exception  was  main- 
tained. The  district  Judge  was  recused,  and 
ttie  Judge  ad  hoo^  who  tried  the  case,  ren- 


dered an  aUe  and  ediaastlve  opinloa  for 
his  ruling;. 

The  Buit  waa  filed  after  the  verdict  at  the 
Jury,  but  one  month  prior  to  its  being  aigned 
by  the  jud^^e.  Ilie  verdict,  standing  by  it- 
self, was  inoperative.  It  had  to  be  merged 
Into  a  Judgment  to  become  effectlTe.  The 
Insolvent  debtor  had  the  undoubted  rij^t  to 
file  a  motion  for  a  new  trial  Until  the 
Judgment  became  definitive,  the  staying  older 
remained  in  force.  This  cose  comes  direct- 
ly within  the  rule  laid  down  In  MltrheH  v. 
Dalton.  44  La.  Ann.  823.  11  South.  Rep.  276, 
where  the  grounds  for  the  attachment  were 
the  same  as  In  the  instant  case.  We  said 
in  that  case:  "The  allegations  of  the  plain- 
tiff In  his  petition  that  the  defendants  were 
insolvent,  and  that  they  had  defrauded,  or 
were  about  to  defraud,  their  creditois,  made 
at  the  time,  under  the  circumstances.  In  man- 
ner, and  for  the  purposes  they  were,  did  not 
warrant  the  course  pursued  In  the  matter 
by  the  plaintiff."  In  that  case,  as  In  this,  the 
plaintiff  pursued  the  insolvent  In  disregard 
of  the  staying  order,  and  attempted  to  sub- 
ject property  on  the  schedule  of  the  insol- 
vent to  his  Individnal  debt  The  suit  of  the 
plalndfla,  being  In  violation  of  the  prelim- 
inary restraining  order  granted  In  the  in- 
solvent proceeding,  is  Irregular  and  void, 
being  directly  in  the  face  at  a  prohibitory 
law. 

The  suit  of  the  plaintiffs  la  atoo  baaed  on 
the  Idea  that  a  conviction  of  the  Insolvent 
for  fraud  In  the  Insdvait  proceedings  an- 
nuls all  the  Insolvent  prooeedings,  and  re- 
stores the  property  to  the  Inaolvmt  which 
can  be  aeized  by  Individual  creditors  as 
though  no  surrender  had  ever  been  made 
We  are  unable  to  find  any  law  to  sustain  the 
views  presented  by  plalntilEs.  When  the 
debtee  surrenders  his  property,  he  rdln- 
qulshes  it  in  favor  of  all  his  credltora 
(^vil  Code,  art  217a  He  has  no  con- 
trol ovw  It,  whatever.  He  has  nothing 
to  say  about  Its  administration  or  dis- 
position. He  has  only  the  right  to  re- 
deem it  by  paying  the  amount  ot  his  debts, 
and  a  residuary  Interest  after  ita  sale,  If 
there  ahould  be  aomethlnjr  remaining:  The 
proviaiona  of  artlole  2176,  Civil  Code,  which 
sa^  that  the  auirender  does  not  give  the 
propwty  to  the  creditors;  it  only  gives  them 
the  right  of  aelllng  it  for  th^r  benefit,  an) 
securing  the  InctMue  of  It  until  aold,— means 
only  that  the  debtor  bos  a  contlngoit  in- 
tent in  It  only,  on  paying  the  debts  and  tak- 
ing the  property  back,  and  receiving  the 
residue  after  its  admlnlstranon  by  the  ored- 
ltora. The  Inaolvent  law,  in  oaasideratlon  of 
an  honest  surrender  of  property,  grants  to 
the  debtor  a  dlsotuuge  of  his  debts,  and 
freedom  of  his  person  and  property  from 
Judicial  pursuit  If  convloted  of  fraud,  these 
privllegea  are  denied  him,  and  punishment 
by  imprisonment  la  also  visited  upon  blm. 
The  conviction  can  in  no  way  affect  the 
property.    T»  deprive  the  oreditois  of  ths 
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rl^t  tbey  lutTe  acquired  tn  It,  b>  the  oon- 
Tictloa  of  the  Insolvent  debtor,  wonld.  In 
effect,  be  to  puxiish  the  creditors.  When  the 
sorraider  Is  made  all  the  debtor's  property 
passes  Into  the  insolvent  estate,  whether  on 
the  schedule  or  not.  It  l3  all  pledged  to  the 
creditors  for  their  common  benefit.  They 
accept  the  surrender  with  this  understand- 
ing, and  no  act  of  the  debtor  oen  divest  th^ 
qualified  ownership  of  the  property,  except 
a  repurchase  of  the  property  by  paymoit 
of  the  debts.  The  death  of  the  debtor  does 
not  change  the  quallfled  ownership  of  tho 
surrendered  property.  If  he  dies  before  the 
sale,  his  saocession  retains  the  same  right 
to  redeem,  and  to  the  surplus  that  the  debt- 
or bad,  but  the  creditors  retain  and  hold 
the  property  in  the  same  manner  as  they 
did  before  the  death  of  the  debtor.  Civil 
Code,  art  2180.  We  have  not  the  authori- 
ties before  us,  but  we  o(»ifldentIy  assert  that 
in  the  administration  of  the  United  States 
bankrupt  law  a  single  instance  cannot  be 
found  where  the  insolvent  was  convicted  of 
fraud,  and  his  estate  was  taken  from  the 
Jurisdiction  of  the  bankrupt  court  It  al- 
ways continued  In  the  hands  of  the  assignee 
for  final  distribution  among  oredltoiB. 

The  plaintiffs  are  attempting  to  seize  the 
fund  in  the  hands  of  tiie  syaOio,  which  is 
the  oommcm  fund  of  all  the  creditors,  and 
subject  it  to  their  individual  benefit  As 
we  have  stated  in  the  case  of  McGraw  v. 
iuidms,  13  South.  Bep.  630,  the  effect  of 
such  proceedings,  if  the  circumstances  Jus- 
tified it  would  be  to  bring  the  proper^,  tt 
not  on  the  schedule,  into  the  Insolvency,  for 
the  common  benefit  of  all  the  creditors. 
The  property  of  the  insolvent  has  been  sold, 
and  the  proceeds  are  in  the  hands  of  the 
syndic.  There  is  no  property,  on  the  theory 
of  plolntifls,  in  existence,  that  can  revert  to 
the  insolvent  debtor.  The  surplus  only 
oould  be  demanded.  But  the  fund  belongs 
to  all  the  creditors,  and  it  must  be  admln- 
fst^ed  tat  their  comm<»i  benefit  After  the 
property  has  been  sold,  the  debtor's  ri^t  to 
redeem  it  has  passed.  Under  the  facts  of 
this  case,  coooeding  that  the  verdict  restored 
the  property  to  the  debtw,  what  would  go 
to  him?  Only  the  surplus  after  paying  all 
Ills  debts.  No  surplus  Is  alleged  In  the  petl- 
tlom.  On  the  contrary,  the  insolvency  of  the 
debtor  and  defendant  is  affirmed.  The  peti- 
tion discloses  no  cause  of  action.  Judgment 
affiimed* 

<«  La.  Aon.  10C7) 
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(Supreme  C!om:t  of  Louisiana.    July  Term. 
1893.) 

IssoiiVBSOT— Fbavbuixnt  Cmwiok— Rienn  or 

Ckkditobs. 

l.The  verdict  of  the  Jury  in  insolvency 

proceedings  characterized  the  cession  made  as 

fraudulent     The  property  of  the  insolvent  did 

*  Bebeorinc  deuied. 


not  thereby  again  t>eoome  liable  to  seisure  un- 
der execnUon,  or  by  attachment  of  individual 
creditors. 

2.  The  interest  of  the  mass  of  the  creditors 
is  not  dependent  upon  the  oiunion  of  the  major- 
ity in  number  and  amount  of  the  creditors,  not 
iegally  expressed.  The  restraining  order  re- 
mains. Other  proceedines  must  be  taken,  and 
meetineof  creditors  held. 

3.  The  surrender  is  made  to  the  creditors, 
who  have  the  right  to  sell  it  for  their  benefit 
That  right  cannot  be  defeated  by  the  fraudu- 
lent acts  of  the  debtor. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  St 
Landry;  B.  N.  Cullom,  Judge  ad  ho& 

Proceedings  in  Insolvency  by  Clinton  B. 
Andrus  against  his  oreditors,  for  a  discharge. 
From  the  Judgment  rmdered  a  part  of  t!he 
creditois  appeaL    Affirmed. 

Kenneth  Baillio,  for  appellants.  Thoa  H. 
Lewis,  Sr.,  for  appellee. 

BBBAUX,  J.  A  number  of  the  creditors 
of  the  Insolvent  allege  that  he  has  made  a 
fraudulent  surrender  of  his  property;  has 
given  undue  preferoice  to  certain  creditors  to 
influence  them  to  vote  for  the  acceptance  of 
his  cession,  and  for  his  discharge;  that,  after 
having  settled  with  these  favored  creditors 
at  a  given  percentage  on  the  doIISr,  they 
gave  him  their  blank  powers  of  attorney, 
which  he  caused  to  be  filled  in  with  the  names 
of  persons,  as  agents,  whom  he  knew  would 
vote  as  he  desined.  In  th^  exposition,  the 
creditors  who  are  opponents  charge  thajt  he 
withheld  from  his  cession,  in  addition  to  the 
caeii,  a  stock  of  goods,  wares,  and  merchan- 
dise worth  at  least  $1,S00,  whlcSi,  in  antlclpft- 
tlon  of  his  cession,  he  caused  to  be  moved 
from  his  store  to  another  place,  in  charge  of 
another,  to  be  disposed  of  by  him  as  if  for 
the  account  of  the  person  Intetrpoeed  by  the 
insolvKit;  tbat  he  ordered  bills  of  merdum- 
dise  a  few  days  before  his  surrender,  upon 
receiving  which  he  turned  the  goods  over  to 
the  person  selected  by  him,  who  sold  them 
for  his  account,  surreptiUously;  that  persons 
who  were  not  his  creditors  voted,  and  that 
the  Illegal  and  frauduloit  votes  deducted, ' 
there  did  not  remain  the  requiai'te  number  to 
accept  the  cession,  or  giant  a  discharge. 
The  opponents  allege  that  all  of  the  insolven- 
cy proceedings  of  0.  B.  Andms  are  utterly 
null  and  void,  becanse  of  said  acts;  and  they 
pray  that  the  order  of  court  accepting  the 
cession,  and  all  the  Insolvency  proceedings. 
Including  the  meeting  of  creditors,  and  the 
acceptance  of  the  cession,  be  annulled  and 
avoided.  The  insolvent  answering,  denies 
that  he  made  a  fraudulent  BUTr«ider;  that 
he  gave  an  undue  preference  to  any  of  his 
creditors;  tbait  he  offered  any  Inducement 
to  any  of  them  to  influ^ice  their  voitee  on  his 
suiroider  and  dlsdiarge;  that  he  has  any  in- 
terest or  control  over  the  store  kept  by  L. 
y.  Major,  or  that  he  turned  over  goods  to 
him  to  be  sold  for  his  account  surreptitious- 
ly. He  avers  thait  he  acted  in  good  faidi  in 
all  matters  of  his  surrender.   The  case  was 
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tried  by  a  Jury,  who  found  4he  vwdict:  "We, 
fhe  Jury,  find  0.  B.  Andrus  guilty  of  fraud  in 
his  cession."  The  Jadgmeut  upon  this  ver- 
dict reads:  "It  Is  by  reason  thereof,  and  the 
law  and  the  evld^ice  forming  same,  now  or- 
dered, adjudged,  and  decreed  that  the  ces- 
sion made  by  O.  B.  Andrus  to  bis  credltora 
be,  and  the  same  Is  hereby,  declared  fraudu- 
lent, and  It  Is  further  ordered  that  the  prayer 
of  plalntlfT  to  have  said  cession  annulled  In 
toto,  and  set  aside,  as  not  binding  on  said 
Andms,  be,  and  the  same  is,  refused,  reserv- 
ing to  sold  plaintiff  his  rights  to  try  the  right 
to  such  a  decree  in  a  proceeding  In  which  oU 
the  creditors  to  be  affected  by  It  shall  bo 
made  pai-tles."  From  the  Judgment  the  op- 
I>onent8  have  appealed,  and  urge  before  this 
court  the  rescinding  of  the  provisional  order 
of  the  Judge,  accepting  the  cession,  and  the 
staying  of  the  proceedings  against  the  proper- 
ty of  Andrus,  and  that  all  proceedings  be 
quashed  and  annulled. 

We  will  not  review  wttth  parUculajlty  the 
evidence  upon  which  the  Jury  acted,  for  It  is 
manifest  their  verdict  is  correct  We  do  not 
understand  that  any  attempt  is  made  to  re- 
verse the  finding  of  the  Jury.  If  there  were 
any  attempt  made  In  that  direction.  It 
would  not  be  of  any  avail,  for  the  testlmcny 
sustains  the  verdict  as  to  the  fraudul^it 
character  of  the  cession.  The  acceptance  of 
the  cessicm  by  the  creditcxB  not  being  estab- 
lished by  the  affirmative  vote  of  a  universal 
niajorlty  of  'the  creditors  having  the  right  to 
vote,  must  fall,  less  then  the  required  num- 
ber of  votes  having  been  cast  in  favor  of  ac- 
cepting the  cession.  By  this  failure  to  accept 
the  cession,  the  effect  of  the  restraining  order 
does  not  cease,  and  fhe  property  of  the  In- 
solvent does  not  return  to  the  possession  of 
the  insolvent  If  such  were  the  result,  the 
setting  aside  of  a  cession  on  the  ground  of 
fraud  would  have  the  effect  of  reinstating 
the  insolvent  debtor  in  the  ownership  of  his 
property.  He  would  gather  benefit  by  his 
own  fraud  and  misconduct  The  rights  of 
creditors  to  have  the  property  sold  for  their 
benefit  would  be  lost  to  them,  though  a  ce»- 
sion  is  a  relinquishment  by  the  debtor  of  his 
property  to  his  creditors.  The  duties  of  the 
provlsioaal  syndic,  as  defined  in  the  statutes, 
are  to  keep  as  a  deposit  all  the  goods  and 
otber  effects  of  the  insolvent  debtor  which 
diall  be  delivered  to  him.  The  restraining 
<Hder  preceding  his  appointment  stays  all  the 
proceedings  against  the  insolvent  who  shall 
d^ver  all  his  goods,  titles,  and  claims  men- 
tioned In  bis  schedule.  That  order  stUl 
stands;  also,  the  apjmintment  of  the  pro- 
visional syndic.  They  must  have  effect  until 
revoked. 

In  a  rec^kt  decision,  we  held:  "The 
plaintiffs  are  mistaken  In  the  view  of  the 
situation.  The  very  motion  and  object  of 
brlnglog  the  creditors  together  were, 
tlirout^  the  vote  taken  at  the  meeting,  to 
bring  about  a  result  binding  on  each  and  all, 
and  in  the  supposed  Interest  of  the  mass 


of  the  creditors.  As  said  in  Morgan  y.  Nye, 
14  La.  Ann.  30,  the  vote  ot  a  single  creditor 
is  not  a  mexe  offer  to  make  a  new  contract 
between  the  creditor  and  debtor,  but  is  a 
quasi  Judicial  act,  by  which  the  rights  of 
other  creditors  are  to  be  affected.  In  An- 
derson V.  Duson,  36  La.  Ann.  917,  this  ooort 
—of  a  respite— said:  'The  effect  of  the  Judg- 
ment is  to  erect  a  Judicial  contract  between 
the  debtor  and  all  his  creditors,  by  whidi 
the  debtor  is  allowed  a  delay  for  the  i>ay- 
ment  of  the  sums  which  he  owes  him.  As 
the  debtor's  property  is  the  common  pledge 
of  his  creditors,  and  the  contract  is  binding 
on  aU  the  creditors,  the  law  did  not,  and 
could  not,  contemplate  to  confer  on  any  one 
creditor  the  right  of  annulling  the  contract 
without  Judicial  process,  on  the  ground  of 
its  alleged  violation  by  the  debtor,  and  to 
proceed  to  apply  the  property  thus  restored 
to  the  possession  of  the  debtor  to  the  satis- 
faction of  his  hidlvldual  debt'"  Liquor  & 
Tobacco  Co.  V.  Jefferies,  45  La.  Ann.  — , 
12  South.  Rep.  743.  We  have  quoted  fiedy 
from  this  decision  sustaining  the  rights  of 
creditors  of  the  insolvent,  and  laying  down 
as  correct  the  principle  that  the  same  rules 
whldi  govern  ordinary  contracts  should  be 
applied,  and  that  the  creditors  should  be 
offered  an  opportunity  to  be  heard,  and 
their  Interests  consulted,  before  any  change 
be  made.  If  fhe  rl^ts  of  the  creditors 
could  not  be  ignored  in  the  case  from  which 
we  have  quoted,  they  require,  in  the  case 
at  bar,  that  the  preliminary  proceedings  of 
insolvency  shall  not  operate  to  their  preju- 
dice. 

In  case  of  accusation  of  flraud  after  hav- 
ing received  the  insolvent's  answer  the  court 
shall  order  a  Jury  to  be  summoned  for  the 
purpose  of  deciding  the  accusation.  Rev.  St 
§  1802.  If  fraud  be  found  by  the  Jury,  it 
does  not,  per  se,  result  in  rejecting  the  order 
of  the  Judge  accepting  the  surrender.  The 
agency  of  the  court  is  to  be  aj^plled  in  pre- 
venting or  restraining  the  fraud,  and 
should  not  abandon,  on  account  of  the 
fraudulent  acts  of  the  debtor,  all  at- 
tempts at  protecting  the  rights  of  credit- 
ors. The  Insolvent  debtor  is  deprived  of  the 
benefit  of  the  law  passed  in  favor  of  In- 
solvent debtors.  He  is  barred  from  dis- 
charge, and  other  protection  offered  to  the 
debtor  who  makes  a  proper  cession.  The 
statutory  denunciation  of  fraud  is  limited  In 
its  effect  to  the  debtor.  The  creditor  is  not 
exposed  to  loss  or  prejudice  on  the  discovery 
of  fraud.  The  8urrend»  is  a  statutory  exe- 
cution. Instead  of  exposing  the  insolvent 
debtor  to  fhe  seizure  and  sale  of  his  proi>- 
erty  at  the  Instance  of  individual  creditors, 
and  thereby  disposing  of  all  lils  rights  and 
property  among  contending  creditors,  the 
statute  provides  an  execution,- that  the 
property  shall  be  sold,  and  the  insolvent 
debtor's  estate  settled  enooricuasa,  His 
frauduloit  acts  after  the  cession  affect  him 
only.    The   insolvency    proceedings    remain 
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for  the  benefit  of  the  credttorB.  "The  snr- 
render  of  property  la  a  relinquishment  that 
k  debtw  makes  of  all  his  property  to  hia 
creditorB."  OItII  Code,  art  2170.  The  sur- 
render la  not  subject  to  defeat  by  the  fraud 
of  the  Insolvent  The  (»dera  which  have 
been  Issued  remain,  and  are  not  subject  to 
coUatenil  attacks.  They  continue  in  their 
effect  until  rescinded,  contradictorily  with 
aU  concerned.  Those  rights  accruing  to 
creditora  by  the  effect  of  the  restraining 
order  cannot  be  ignored.  The  verdict  and 
Judgment  are  directed  against  the  fraudu- 
lent acts  charged,  and  leave  the  proceedings 
of  insolvency  naaffected  thereby,  and  the 
property  of  the  Insolvent  subject  to  such 
future  actions  as  the  creditors  may  see 
proper  to  take.  The  Judgment  is  responsive 
to  the  verdict  They  are  both  directed 
against  the  fraudulent  acts  of  the  insolvent, 
and  leave  the  proceedings  of  Insolvency  un- 
affected by  It,  and  the  property  of  the  in- 
solvent subject  to  the  claims  of  his  credit- 
ors. 

The  action  of  the  meeting  of  creditors, 
such  as  it  was.  Is  not  final.  Creditors  hav- 
ing no  right  to  vote  participated.  It  was 
not  a  fair  expression  of  the  majority  of  the 
creditors;  in  property  and  amount  Such  a 
body,  under  the  circumstances  and  the 
charges  proven,  lias  no  authority  to  accept 
a  cession,  or  grant  a  discharge.  Other  pro- 
ceedlngs,  and  at  least  one  other  meeting  of 
creditors,  will  have  to  be  held,  in  carrying 
out  the  object  of  the  Insolvency  laws.  Oum- 
ble  V.  Andms,  45  La.  Ann.  — ,  13  South. 
Bep.  638,  and  McOraw  v.  Andms,  46  La. 
Ann.  — ,  13  South.  Bep.  630.  CwsoUdated. 
Judgment  affirmed,  at  appellant's  coats. 

On  Edieailng. 

Hie  defendants  and  amtdlanta,  In  tbeir 
ap^catlon  for  a  r^earlng,  allege:  "The 
lower  court  awarded  them  a  Judgment  for 
costs  against  Clinton  B.  Andms,  personally. 
This  court  has  decided  that  the  cession 
made  by  Andms,  including  the  property  at- 
tached in  the  Iiands  of  S.  V.  Major,  vest 
In  the  mass  of  the  creditora  the  light  of  ad- 
ministering and  selling  the  insolvoit's  prop- 
erty. Andms,  therefore,  haa  no  property 
exigible  for  those  costs,  and.  If  he  had,  this 
oonrt  baa  dedded  that  It  must  go  into  the 
maaa  of  his  taaolreat  succession,  and  that 
these  Individual  creditMs  have  no  recourse 
whatever  upon  any  property  that  he  might 
have.  Tlierefore^  a  personal  Judgment 
against  Andrua  for  these  costs  is  entirely 
nngatoiy  and  valneleaa  These  costs  should 
be  paid  by  the  insolvent  succession,  and  by 
pitvUege.  OlvU  Code,  arta  8195  and  3191, 
gire  a  privilege  for  the  payment  of  these 
dalma"  There  was  no  issue  about  costs  at 
any  time  prior.  They  follow  the  Judgmmt 
In  condemning  O.  B.  Andrus  to  pay  costs 
In  the  lower  court  and  In  this  court,  It  on- 
avoidably  follows  that  he  is  condemned  to 
pay  the  costs,  as  an.  Insolvent  debtor;  that 


tbey  must  be  carried  on  the  accoimt  of  the 
syndic  as  an  Indebtedness  of  C.  B.  Andma, 
insolvent  debtor,  to  be  paid  out  of  the  pro- 
ceeds of  the  insolvent's  estate  Having 
made  a  surrender  of  this  property,  the  costs 
of  suits  decided  against  him  since  the  sur- 
render in  matter  growing  out  of,  and  inti- 
mately ccHmected  with,  his  surrender  of  hla 
property  must  be  paid  out  of  the  insolvent's 
estate.  Such  is  the  intention  of  our  deci- 
sion. Its  terms  have  no  other  possible  rea- 
sonable inference.  This  was  also,  in  effect; 
In  so  far  aa  rdatea  to  costs,  the  lower 
court's  Judgment  These  coats  are  secured, 
as  to  their  payment,  by  such  privilege  as 
the  law  accords.  There  Ut  no  issue  pre- 
sented as  to  that  privilege.  We  will  not 
grant  a  r^eaxing  to  allow  that  whidi  the 
terms  of  opr  decision  secures.  The  Judg- 
ment on  appeal  is  one  of  Interpretation.  It 
does  not  amend  the  Judgment  of  the  district 
court  In  Bank  y.  Bloch,  44  La.  Ann.  803, 
11  South.  Bep.  466,  we  interpreted  the  Judg- 
ments of  the  lower  court,  and  subjected 
the  Judgment  "to  the  limitations  stated  in 
this  opinion."  In  that  decision  not  only  in- 
terpreting, but  limiting,  the  Judgment  of  the 
court,  in  certain  respects  the  appellant  was 
condemned  to  pay  costs.  In  the  decision  in 
the  case  at  bar  the  court's  action  is  limited 
to  interpreting  the  Judgment  It  followa 
that  the  appellant  owes  the  costa 


(n  na.  R) 


BLUB  V.  STATB. 


(Supreme  Court  of  Florida.    July  IS,  1893.) 

OABxnsa  CoKosAUD  Wbafohb  —  JUBIBDIOnOX 
or  OFTSHBB — AMBNDMEirT  ov  Stjltctb. 

An  act  of  February  12,  1886,  (sectioa 
2421,  Bev.  St,)  punished  the  offense  of  carrying 
arms  secretly  by  impriscniment  not  exceeding 
six  months,  or  by  fine  not  exceeding  $100. 
The  circuit  court  of  any  connty,  where  there 
was  not  a  criminal  conrt  of  record  or  a  oountr 
conrt  had  exclusive  original  inrisdiction  of  all 
violations  of  such  statnte.  The  act  of  June  2, 
1%3,  c.  4124,  amends  the  stated  section  of  the 
B«Ti8ed  Statates  by  making  the  punishment  im- 
prisonment not  exceeding  three  mMiths,  or  fine 
not  exceeding  SlOO,  or  both  such  fine  and  im- 
prisonment The  effect  of  this  amendment  Is 
to  give  Justices  of  the  peace.  In  any  county 
where  there  is  no  criminal  conrt  of  record  or 
county  conrt  trial  Jurisdiction  of  all  violations 
of  the  statnte  which  have  occurred  since  Its 
amendment,  bnt  the  exclusive  Jarisdiction  of 
all  offenses  committed  prior  to  the  ammdment 
remains  in  the  circuit  court  by  virtue  of  the 
proviBion  of  section  82,  art  8,  of  the  oonstitn- 
tion,  that  the  repeal  or  amendment  of  a  crim- 
inal statnte  shall  not  affect  the  prosecution  or 
pnnishment  of  any  crime  committed  before  such 
repeal  or  amendment 
(ISyUabos  by  the  Court) 

Brror  to  circuit  court,  Jackaon  county;  W. 
D.  Barnes,  Judge. 

Ned  Blue  was  convicted  of  carrying  a  con- 
cealed weapon,  and  brings  error.    Afflrmad. 

D.  L.  McKinnon,  for  plaintiff  In  error. 
William  B.  Lamar,  Atty.  Qen.,  for  the  State. 
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RAKBT,  C.  3.  An  Iiiformatlon  Charging 
the  plaintiff  In  error  yritli  having  on  Decem- 
ber 27,  1892,  carried  secretly  and  concealed 
about  his  person  a  pistol,  was  filed  In  Jack- 
son circuit  court  In  the  month  of  May  of  the 
present  year,  and  afterwards,  on  the  20th  of 
June,  the  accused  moved  to  quash  the  In- 
formation, on  the  groimd  that  the  circuit 
court  had  no  Jurisdiction  to  try  or  sentence 
blm  for  the  alleged  offense,  but  that  such 
offense  was  within  the  trial  Jurisdiction  of 
a  Justice  of  the  peace.  The  motion  having 
been  overruled,  the  defendant  pleaded  not 
guilty,  and  on  the  day  last  stated  was  tried 
by  a  jury,  who  returned  a  Terdict  of  guUty, 
and  he  was  thereupon  sentenced  to  pay  a  fine 
of  $25  and  the  costs,  assessed  at  $33.95,  and. 
In  default  of  the  payment  thereof,  to  be 
imprisoned  in  the  county  Jail  for  60  days 
from  the  expiration  of  a  sent<!nce  for  an 
assault  When  the  offense  was  committed 
by  the  accused,  the  circuit  courts  had  exclu- 
sive original  Jurisdiction  of  all  such  offenses 
in  coimties  where  there  was  no  criminal 
court  of  record  or  county  court,  (sections  18, 
24,  25,  art  5,  Const,)  and  they  were  punisha- 
ble "by  imprisonment  not  exceeding  six 
months,  or  by  fine  not  exceeding  one  hun- 
dred doUars."  (Rev.  St  g  2421.)  At  the  late 
session  of  the  legislature,  an  act  (chapter 
4124)  revising  certain  sections  of  the  Re- 
vised Statutes  relating  to  the  carrying  of 
concealed  weapons  was  passed,  it  having 
been  approved  by  the  governor  June  2, 1893, 
and  taking  effect  on  such  approval.  Tho 
only  change  it  makes  in  section  2421  of  the  Re- 
vision is  to  substitute  for  the  quoted  ^ords  the 
words  "by  imprisonment  not  exceeding  three 
months,  or  by  fine  not  exceeding  one  hundred 
ddlars,  or  by  both  such  fine  and  imprison- 
ment" The  effect  of  this  change,  where 
there  are  no  criminal  or  covmty  courts,  is  to 
make  all  offenses  against  it  in  its  changed 
condition  triable  before  a  Justice  of  the 
peace,  (section  2840,  Rev.  St,)  but  it  does 
not  repeal  or  pretend  to  change  the  former 
statute  as  to  offendlngs  under  it  prior  to  such 
diange.  The  old  statute  stands  under  sec- 
tion 32,  art  8,  of  the  constltntion,  as  to  such 
offendlngs,  and,  of  course,  the  drcult  court 
retains  its  Jurisdiction,  there  being  no  ex- 
pressed or  implied  abrogation  of  its  Jurisdic- 
tion, nor  any  grant  of  jurisdiction  to  Justices 
of  the  peace  or  other  tribunal  of  such  former 
cases.  Brown  v.  State,  31  Fla.  — ,  12  South. 
Rep.  640;  Ex  parte  Pells,  28  Fla.  67,  9  South. 
Rep.  833.  Of  course,  we  do  not  mean  to  in- 
timate Uiat  the  constitutional  provision  re- 
ferred to,  which  Is  that  "the  repeal  or  amend- 
ment of  any  criminal  statute  shall  not  affect 
tho  prosecution  or  punishment  of  any  crime 
committed  before  such  repeal  or  amend- 
ment" was  intoided  to  limit  any  power 
which  the  legislature  may  have  as  to  chan- 
ging the  Jtirlsdlctlon  of  courts  over  criminal 
causes.  No  such  ctuinge  is  attempted,  as  to 
former  offendlngs,  in  the  new  leglsiation. 

The  Judgment  is  affirmed. 


(tl  FU.   «) 

SOTTTH  FLORIDA  R.  CO.  v.  PRTOB. 

(Supreme  Court  of  Florida.     July  29,  1893.) 
Injdbt  to  Ehplotx  —  Nkoliokxob  or  FeLwnr 

SSBVXMt  —  CUTT  or  HaSITKR   CO    EVPtXJT    SUB- 

oso:<. 

1.  The  engineer,  firanan,  and  brakeman  of 
the  same  freight  train  are  fellow  servants; 
and,  prior  to  the  passage  of  chapter  3744, 
Iiaws,  approved  June  7,  1887,  the  employer 
company  was  not  liable  m  damages  to  one  of 
such  fellow  sarvants  for  injuries  sustained  in 
the  line  of  bis  employment  in  consequence  of 
the  negligence  of  the  englQeer  in  putting  his 
unskilled  or  careless  fireman  to  the  perform- 
ance of  his  duty  in  temporarily  Iia&dliiu;  the 
engine.  Parrish  v.  Railroad  Co.,  9  Sooth. 
Rep.  696,  28  Fla.  2S1,  and  Railroad  Co.  v. 
Weese,  13  South.  Bep.  436,  32  Fla.  — ,  dted 
and  approved. 

2.  whether  It  is  within  the  corporate  pow- 
ers of  a  railroad  company,  under  any  ctrcnm- 
stancea,  to  oblige  itself  to  the  rendition  of  med- 
ical or  surgical  aid  to  its  sick  or  injured  em- 
ployes, by  assuming  it  as  a  duty  or  otb^wise, 
or  to  become  liable  for  any  negligence  of  any 
sncli  surgeon  acting  in  the  line  of  his  profes- 
sion, qoere?  If  it  can  become  so  liable,  held, 
that  its  whole  duty  in  that  respect  will  have 
been  performed  when  it  employs  a  person  of 
ordinary  competence  and  skill  in  that  profes- 
sion; and  that  having  done  so,  it  cannot  be 
held  liable  for  uie  carelessness  or  negligence  of 
such  surgeon  in  the  performance  of  his  duties 
as  such. 

(Syllabus  by  the  C!onrt.) 

Appeal  from  circuit  court,  Orange  county: 
John  O.  Broome,  Judge. 

Action  for  personal  injuries  by  M.  L.  Price 
against  the  South  Florida  Railroad  Company. 
Plaintiff  had  Judgment  and  defendant  appeals. 
Reversed. 

a  M.  Sparkman  and  Foster  ft  Ganby,  for 
appellant  Alex.  St  Clair-Abrams  and  John 
0.  Jones,  for  appellee. 


TAYLOR.  J.  The  appellee  sued  the  aupol- 
lant  in  the  circuit  court  of  Orange  county  on  the 
28d  of  March.  1886,  in  an  action  for  damages  for 
personal  injuries  sustained  while  coupling  a 
car  on  one  of  the  appellant's  freight  trains. 

The  declaration  alleges,  ip  substance,  that  on 
the  4th  day  of  December,  1^5.  the  plaintiff  was 
a  brakeman  in  the  employ  of  the  defendant  cor- 
poration, and  that  his  duty  was  to  do  such  work 
in  connection  with  the  running  of  a  freight 
train  of  defendant  as  is  usually  required  of 
brakeroen  of  freight  trains  upon  said  road;  Uiat 
upon  said  day,  while  engaged  is  said  employ- 
ment upon  said  freight  train,  while  the  same 
was  being  shifted  at  oi  near  a  station  called 
BeSner,  the  plaintiff  was  ordered  by  the  oon- 
doctor  of  said  freight  train  to  couple  together 
certain  cars  that  were  part  of  said  freight  train, 
said  conductor  being  an  officer  of  said  corpora- 
tion, whose  orders  the  plaintiff  was  bound  to 
obey;  that  it  was  the  duty  of  one  J  G.  Atkin- 
son, the  engineer  In  charge  of  the  engine  at- 
tached to  said  train,  to  do  all  hauling  and  shift- 
ing with  said  engine,  but  at  the  time  of  the  said 
order  to  couple  said  cars  the  said  engineer  was 
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not  attending  to  his  duties  as  such  engineer, 
bat  instead  bad  negligently  left  the  said  engine 
in  charge  of  one  Horace  Dann,  the  stoker,  who 
was  ntterly  unskilled  in  the  art  of  running  a 
locomotive  engine,  but  who  did  then  and  there 
negligently  and  unwarrantably  try  to  perform 
the  duties  of  said  engineer;  that  the  plaintiff, 
in  the  capacity  of  hrakeman,  as  aforesaid,  and 
acting  tinder  the  said  order  from  the  condactor, 
and  supposing  that  the  said  engineer  was  at  his 
post  of  duty,  attempted  to  carry  out  and  obey 
said  order  on  the  proper  signal  for  the  engineer 
to  cause  said  engine  to  back  the  said  cars  up  the 
required  distance  to  connect  the  said  cars  he 
was  ordered  to  couple,  whereupon  the  said 
stoker,  being  unskilled  as  aforesaid,  so  operated 
said  engine  that  the  car  or  cars  attached  to  it 
were  with  great  speed  and  violence  thrown 
back  against  the  aar  at  the  end  of  which  plain- 
tiff was  standing  ready  to  perform  his  daty  and 
couple  the  said  cars  in  conformity  to  the  said 
order  of  the  conductor,  wherebythe  plaintiff 
was  unable  to  withdraw  frombelween  said  cars, 
bat.  by  reason  of  said  cars  being  thrust  back  in 
sach  unusual  and  violent  manner,  the  right  arm 
of  plaintiff  was  caught  between  the  coupling 
irons  while  the  plaintiff  was  ex'ercising  due 
care,  prudence,  and  precaution,  and  without 
any  fault  on  the  part  of  the  plaintiff,  whereby 
the  bones  of  the  plaintiff's  right  arm  wore 
crushed  and  broken,  and  the  flesh  terribly  man- 
gled; that  thereupon  plaintiff  was  taken  to 
Tampa,  a  station  on  said  road,  where  one  Wee- 
don,  an  alleged  physician  and  surgeon,  em- 
ployed by  said  defendant  corporation  to  render 
medical  and  surgical  aid  to  injured  employes 
of  said  corporation,  did  in  the  ezerdse  of  his 
duty  as  physician  and  surgeon  for  said  corpo- 
ration then  and  tbere,  on  said  4th  of  December, 
18SS,  set  the  said  broken  arm  of  plaintiff  in  such 
an  unskilled  and  negligent  manner  that,  at- 
tbongh  the  plaintiff  did  faithfully  carry  out  all 
of  the  said  alleged  physician's  orders  relating 
to  the  care  of  the  said  arm,  yet  the  said  arm,  by 
reason  of  such  negligence  and  lack  of  skill  in 
setting,  was  and  is,  although  entirely  healed, 
rendered  ill-shaped,  and  forever  useless  in  the 
performance  of  any  manual  labor;  whereupon 
the  plaintiff  claims  f20,000  damages. 

"To  this  declaration  the  defendant  demurred, 
which  demurrer  was  overruled.  The  defend- 
ant then  pleaded  the  general  issne.  contribu- 
tory negligence  on  the  plaintiff's  part,  and  that 
the  injury,  if  any,  resulted  from  the  negligence 
of  a  fellow  servant  of  the  plaintiff,  for  which 
the  defendant  was  not  liable.  The  cause  was 
tried  on  the  19th  of  June,  1888.  and  resulted  in 
a  verdict  in  favor  of  the  plaintiff  for  $2,500,  and 
from  the  judgment  entered  thereon  the  defend- 
ant appeals. 

The  occurrence  herein  complained  of  tran- 
spired prior  to  the  enactment  of  chapter  8744, 
Laws,  approved  June  7,  1887,  that  seems  to 
change  the  gei^eral  rule  in  respect  to  the  liabil- 
ity of  the  master  for  injuries  sustained  by  one 
employe  through  the  negligence  of  a  coem- 
ploye.  The  provisions  of  that  statute,  there- 
fore, in  no  way  affect  this  case,  and  the  ques- 
tions involved  must  be  determined  according 
to  the  well-established  general  principles  of 
law  applicable  thereto  as  they  existed  prior  to 
the  adoption  of  that  statute.  In  Parrish  v. 
Railroad  Co..  38  Fla.  251.  »  South.  Rep.  696, 
where  the  authorities  are  cited  and  discussed 
at  length,  it  was  held  that  prior  to  the  enact- 
ment of  said  chapter  3744,  Laws  1887,  a  master 
was  not  liable  or  responsible  to  one  serv- 
ant for  personal  iniories  recatved  in  the  coarse 


of  his  employment  through  the  negligence  of  a 
fellow  servant  when  engaged  in  a  common 
work  or  in  the  same  general  undertaking:  and 
that  the  engineer,  fireman,  and  brakemen  on 
tbe  same  train  are  fellow  servants  engaged  in 
the  same  common  work;  and  that  the  employer 
company,  prior  to  the  passage  of  said  statute, 
was  not  liable  to  one  ot  them  for  personal  in- 
juries received  in  consequence  of  the  negli- 
gence of  the  engineer  in  putting  the  handling 
of  his  engine  in  the  hands  of  his  fireman,  who 
was  either  careless  or  unskilled  in  the  manage- 
ment of  such  machines.  The  facts  of  the  pres- 
ent case,  as  disclosed  by  the  allegation  of  the 
declaration  and  by  the  proofs,  put  it  ou  all 
fours  with  that  case;  and  therefore  it  is  fully 
decisive  of  the  main  question  involved  here. 
In  that  case  we  held  that  tbere  could  be  no  re- 
covery on  tbe  part  of  the  plaintiff  upon  the 
case  made  by  the  pleadings  and  proofs.  The 
declaration  in  this  case  snows  npon  its  face 
that  tbe  injury  upon  which  the  plaintiff  founds 
his  claim  to  a  recovery  resulted  from  the  neg- 
ligence of  the  engineer  of  the  train  upon  which 
the  plaintiff  was  hrakeman,  in  putting  his  fire- 
man or  stoker  in  his  place  to  operate  the  loco- 
motive. The  plaintiff,  when  injured,  was  en- 
deavoring  to  couple  a  stationary  car  to  one  that 
was  being  propelled  by  the  engine  temporarily 
in  the  hands  of  the  fireman,  which  coupling,  as 
shown  by  the  evidence  of  tbe  plaintiff  himself, 
was  one  of  the  duties  that  he  was  employed  to 
perform  as  hrakeman.  There  is  no  allegation 
or  proof  that  the  engineer  and  fireman  were  not 
entirely  competent  to  perform  the  respective 
duties  that  they  were  severally  employed  to  do 
by  the  defendant  company.  From  tbe  proofs 
it  is  not  entirely  clear  as  to  how  the  plaintiff 
did  receive  his  injury,  but  tbe  theory  of  his 
case  is  that  the  fireman,  who  had  the  tempora- 
ry handling  of  the  engine,  came  back  to  the 
car  to  be  coupled  with  too  much  velocity,  ei- 
ther through  unskillfulness  and  incompetency 
in  the  manipulation  of  the  engine  or  through 
carelessness.  There  is  no  allegation  or  proof 
that  the  defendant  company  baaany  thing  to  do 
on  this  occasion  with  putting  an  unskilled  fire- 
man in  the  temporary  control  of  the  engine; 
on  the  contrary,  so  far  as  either  alleeation  or 
proof  shows,  the  defendant  had  a  skilled  engi- 
neer there  for  the  duty  of  operating  the  engine, 
and  that  engineer's  neglect  of  duty  in  putting 
his  fireman  to  the  performance  of  it  in  his 
stead  resulted  in  the  injury  to  the  plaintiff. 
Under  these  circumstances  the  plaintiff  cannot 
recover  upon  the  principles  of  law  announced 
in  Parrish  v.  Railroad  Co.,  supra,  and  Railroad 
Co.  V.  Weese,  82  Fla.  — .  18  South.  Rep.  486, 
and  the  defendant's  demurrer  to  the  declara- 
tion should  have  been  sustained.  The  plaintiff, 
however,  in  this  case  undertakes  in  his  declara- 
tion to  fasten  liability  upon  the  defendant  com- 
pany upon  a  further  charge  that  a  surgeon,  who 
was  employed  by  said  company  to  render  med- 
ical and  surgical  aid  to  injured  employes,  did, 
in  tbe  exercise  of  his  duty  as  such  physician 
and  surgeon,  set  the  injured  arm  of  plaintiff  in 
such  an  unskilled  and  negligent  manner  as  to 
render  it  ill-shaped,  and  forever  useless  to  him 
in  the  performance  of  any  manual  labor.  There 
is  no  allegation  or  proof  that  the  physician  and 
surgeon  so  alleged  to  have  been  employed  by 
tbe  defendant  company  was  not  competent  and 
skilled  in  the  line  of  his  profession;  and,  in  the 
absence  of  such  allegation  and  the  proof  to  sus- 
tain it,  the  defendant  is  not  liable  for  any  negli- 
^nt  exercise  by  such  surgeon  of  his  profession 
in  the  treatment  of  the  plaintifT.    Even  though 
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we  shoald  admit  it  to  be  within  the  corporate 
powers  of  such  a  company  to  obligate  itself  to 
the  rendition  of  medical  or  surgical  aid  to  its 
sick  or  injured  employes,  by  assuming  it  as  a 
duty  or  otherwise,  or  to  become  liable  under 
any  circumstances  for  any  negligence  of  any 
such  surgeon  acting  in  the  line  of  his  profes- 
sion, still  it  seems  to  be  well  settled  that  it  will 
have  performed  its  entire  duty  in  that  respect 
when  it  employs  a  person  of  ordinary  compe- 
tence and  sicill  in  that  profession;  and  that, 
having  done  so,  it  cannot  be  held  liable  for  the 
carelessness  or  negligence  of  such  surgeon  in 
the  performance  of  his  duties  as  such.  Secord 
T.  Railway  Co..  18  Fed.  Rep.  221;  McDonald  t. 
Hospital.  120  Mass.  432;  O'Brien  v.  Steamship 
Co.,  154  Mass.  272,  28K.E.  Rep.  266;  Laubheim 
T.  De  Koninglyke.  N.  8.  Co..  107  N.  Y.  228.  18 
N.  £.  Rep.  781.  From  what  has  been  said  it 
becomes  unnecessary  to  notice  the  errors  as 
they  are  specifically  assigned. 

The  judgment  of  the  court  below  is  reversed, 
with  directions  to  sustain  the  defendant's  de- 
murrer to  the  plaintiff's  declaration- 


(32  Fia.  82) 

STATE  ▼.  BLACK  RIVER  PHOSPBUiTB 

CO. 
(Supreme  Court  of  Florida.     July  19,  1893.) 

BXPARIA.V  RlQHTB— PHOSPBATB  HiNmO— AbATB- 

MKKT  OF  Action. 
1  The  act  of  December  27,  1858,  entitled 
"An  act  to  benefit  commerce,"  and  commonly 
known  as  "The  Riparian  Act  of  1856."  (sec- 
tions 454.  455.  Rev.  St..)  does  not  vest  m  ripa- 
rian owners  an  unqualified  fee  in  the  lands  be- 
low high-water  mark,  and  out  to  the  edge  of 
the  channel  in  navigable  streams,  bays  of  the 
sea,  or  harbcov  of  this  state.  So  long  as  such 
submerged  lands  remained  unimproved  by  the 
construction  of  wharves,  or  unreclaimed  by 
filling  in  from  the  shore,  and  converting  the 
water  into  land,  the  tiitarlan  owner,  though  the 
legal  title  is  in  him,  has,  in  so  far  as  the  stat- 
ute is  concerned,  no  greater  right  to  the  benefit 
cial  use  of  such  submerged  lands  and  the 
waters  above  them  than  any  other  citizen,  ex- 
cept for  the  purpose  of  protecting  from  invasion 
the  riRht  to  improve  which  the  statute  gives 
him.  The  statute  does  not  give  to  the  riparian 
owner  the  right  to  take  phosphates  from  the 
beds  of  navigable  streams,  bays  of  the  sea,  or 
harbors,  below  high-wat»  mark,  and  out  to  the 
e<lge  of  the  channel,  for  the  purposes  of  sale. 
The  acts  of  June  7.  1887,  (chapter  3826.)  and 
June  9,  1891,  (chapter  4043,)  relating  to  the 
phosphate  interests  of  the  state  in  its  navigable 
waters,  permit  the  taking  of  such  phosphates, 
and. prescribe  the  terms  and  conditions  on  which 
they  may  be  taken;  and  these  statutes  apply 
to  riparian  owners  falling  within  the  provisions 
of  the  act  of  December  27,  1856.  Mabry,  J., 
dissenting. 

2.  The  act  of  June  9,  1891,  (chapter  4043,) 
which  gives  to  the  board  of  phosphate  commis- 
sioners control  of  the  phosphate  int^ests  of  the 
state,  and  authorizes  it  to  institute  suits  and 
legal  proceedings  in  the  name  of  Uie  state  to 
protect  such  interests,  does  not  abate  an  action 
previously  instituted  by  the  attorney  general  In 
the  name  of  the  state. 

3.  A  supplemental  biH,  which  presents  a 
continuation  of  the  same  trespassing,  does  not 
introdnce  a  new  subject-matter  of  litigmtion. 

(J^Uabna  by  the  Court) 


Appeal  from  circuit  court,  Clay  county; 
W.  B.  Yoimg,  Judge. 

Bill  by  the  state  of  Florida  against  the 
Black  River  Phosphate  Company.  Defend- 
ant had  decree,  and  i^aintiff  appeals,  Re- 
versed. 

The  act  of  June  7,  1887,  referred  to  In  the 
opinions,  grants  to  H.  S.  Oreeno  and  others, 
and  8a(A  other  persons  as  may  associate  with 
them,  the  right  to  dig  and  remove,  for  25 
years,  from  the  beds  of  the  navigable  watMS 
within  the  jurisdiction  of  the  state,  the  phos- 
phate rocks  and  phosphatlc  deposits:  "Pro- 
vided, that  the  persons  named  and  other  as- 
sociates shall  not  In  any  way  interfere  with 
the  free  navigation  of  the  navigable  streamB 
and  waters  of  the  state,  or  the  private  rights 
of  any  citizen  or  citizens  residing  upon  or 
owning  the  lands  upon  the  banks  or'  ench 
navigable  rivers  and  waters.  The  grant  is 
made  on  the  express  condition  that  the  gran- 
tees shall  pay  ?1  per  ton  for  every  ton  of 
such  phosphate  dug  and  removed.  It  requires 
the  execution  of  a  bond  of  specified  penalty 
and  condition  for  making  true  returns  of  the 
qnanti^  of  phosphate  mined  and  removed, 
and  for  making  payment  annually  for  the 
same;  and  also  that  their  books  shall  be 
open  for  inspection  by  the  comptroller  or  his 
duly-appointed  agent,  and  provides  that  noth- 
ing in  the  act  shall  be  so  construed  as  to 
grant  to  the  persons  named  exclusive  rights. 
The  statute  also  enacts:  "That  any  other 
persons  who  may  incorporate  under  the  laws 
of  the  state  of  Florida  shall  have  the  same 
rights,  privileges,  and  franchises  granted  to 
said  persons  by  this  act,  upon  their  comply- 
ing with  the  requirements  provided  for  in 
this  act" 

W.  B.  Lamar  and  A.  W.  Oodandl  &  Son, 
for  the  Stateu  Cooper  &  Cooper,  for  appel- 
le& 

RANBT,  O.  J.  The  appeflee,  the  Black 
River  Phosphate  Company,  a  body  corporate 
imder  our  laws,  has  been  taldng  pho^bate 
from  the  bed  of  Black  credc,  or,  as  it  is 
also  called.  Black  river.  The  company  claims 
to  be  the  owner  of  lands  extending  to  the 
water  of  that  stream,  which  is  both  tidal 
and  navigable  tn  fact,  and  founds  Its  daica 
of  title  to  or  right  of  property  In  such  phos- 
pIuLte,  as  against  the  state,  upon  sactx  ripari- 
an ownership  and  the  act  of  December  27, 
1856,  oititled  "An  act  to  benefit  cmnmerce," 
and  commonly  known  as  "The  Riparian  Act 
of  1856,"  (sections  454,  455,  Rev.  St)  llie 
first  sectl(m  of  ttiis  statute,  after  redtlng: 
"Whereas  it  is  for  the  benefit  of  commerce, 
that  wharves  be  built  and  wardionsee  erect- 
ed for  facilitating  the  landing  and  storage 
ot  goods;  and  whereas,  the  state  b^ng  the 
proprietor,  of  all  submerged  lands  and  wa- 
ter privileges,  within  Its  boundaries,  whidi 
prevents  the  riparian  ovniers  from  improvtug 
their  water  lots:  therefore,"  enacts  "that  the 
state  of  Florida  toe  the  oonsiderations  above 
mentioned,  divest  themselves  of  all  (isht,  tt- 
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tie,  and  interest  to  all  lands  covered  by 
water  lying  In  front  of  any  tract  of  land, 
owned  by  a  citizen  of  the  United  States  or. 
by  Uie  United  States,  for  public  purposes, 
lying  upon  any  navigable  stream,  or  bay  of 
the  sea,  or  harbor,  as  far  as  to  the  edge  of 
the  channel,  and  hereby  vest  the  full  title 
to  the  same  in  and  unto  the  riparian  proprie- 
tors, giving  them  full  right  and  privilege  to 
build  wharves  into  streams  or  waters  of  the 
bay  or  harbor  as  fax  as  may  be  necessary 
to  effect  the  ptu^ioses  described,  and  to  fill 
up,  from  the  Eihore,  bank  m:  beach,  as  far  as 
may  be  desired,  not  obstructing  the  channel, 
but  leaving  full  space  for  the  requirements 
of  commerce;  and  upon  the  lands  so  filled  in 
to  erect  war^ouses,  or  other  buildings,  and 
also  the  right  to  prevent  encroachments  of 
any  other  person  upcm  all  such  submerged 
land  In  the  direction  of  their  Unes  conttnned 
to  the  channel,  by  bill  in  dumcery  or  at  law 
and  to  have  and  maintain  action  of  trespass 
In  any  court  of  competoit  Jurisdiction  In  the 
state  for  any  Interf^ence  with  such  proper- 
ty, also,  confirming  to  the  riparian  proprie- 
tors all  Improvements  whldi  may  have  here- 
tofore be&a.  made  upon  submerged  lands 
for  the  purposes  within  mentioned."  The 
second,  or  remaining,  section  eoajota  "that 
nothing.  In  this  act  contained  shall  be  so 
construed,  as  to  release  the  title  of  the  state 
of  Florida,  or  any  of  its  grantees,  to  any  of 
the  swamp  or  overflowed  lands,  within  the 
limits  of  the  same,  but  the  grant,  herein 
contained  shall  be  limited  to  those  persons 
and  body  corporate,  owning  lands  axrtually, 
bounded  by,  and  extending  to  low-water 
maa^  on  sudi  navigable  streams  bays  and 
barbors." 

The  cases  in  which  the  act  has  come  be- 
tore  this  court  for  consideration  are  Geiger 
V.  Fllor,  8  Fla.  325;  Alden  y.  Flnn^,  12 
Fla.  848;  Bivas  v.  Solaiy,  18  Fla.  122;  Sul- , 
Uvan  V.  Moreno,  19  Fla.  200;  Ruge  v.  Ap- 
alachlcola  Oyster  Canning  &  Fish  Co.,  25 
Fla.  856,  6  South.  Rep.  489. 

In  Oeiger  v.  Filor  (decided  in  1859)  the 
court,  having  stated  that  by  the  laws  of 
Spain  and  England  the  sovereign  of  neither 
country  could  have  alienated  the  land  cov- 
ered by  Hie  water,  Hiea  observes  that  the 
qnesHon  Is  not  raised  "as  to  the  power  of 
the  state  to  alienate,  but  whether  the  state 
has  actually  transferred  to  complainants  or 
to  the  proprietor  from  whom  th^  derive 
title;"  and  aftowards,  remarliing  that  the 
avowed  object  of  the  law  is  to  give  to  the 
riparian  own^ti  "the  right  and  interest  of 
the  state  in  and  to  the  land  covered  by 
water  as  far  as  the  edge  of  the  channel,  .and 
to  owners  who  were  prevented  by  the  state's 
title  from  Improving  lots  so  situated  be- 
twe«i  them  and  the  water,"  It  says  tliat,  if 
tlie  complainants  are  such  owners  In  con- 
templation of  law,  Uielr  case  is  made  out; 
but  It  finds  ttiat  "they,  as  assignees  of  the 
reserved  fee  of  the  (xlglnal  proprietors  or 
dedicators  of  the  streets,  are  not  ilparlaii 
T.1880J10.15 — H 


owners  witliln  the  meaning  of  the  statute. 

•  •  •  There  are  no  water  lots  at  the  ends 
of  the  streets  held  by  them,  and  they  are 
not  the  riparian  proprietors  prevented  from 
Improving  any  lots  there  claimed  by  them. 

•  •  •  Nether  the  complainants  nor  the 
original  proprietor  of  the  lots  derived  title 
to  the  land  between  high  and  low  water 
mark  at  the  end  of  the  streets  from  this 
law,  and  their  claim  on  this  ground  Is  un- 
sustainable." We  also  understand  the  view 
of  the  court  to  have  been  that,  as  betweeq 
the  city  and  riparian  owners  of  lots  which 
also  abut  on  a  street,  the  city  would  be  en- 
titled to  the  benefits  of  the  act  as  to  land 
opposite  the  end  of  the  street,  as  long  as  the 
street  continued  to  exist  as  such,  and  such 
lot  owners  afterwards;  and,  further,  that 
Hte  dty  was  authorized  by  statute,  apart 
from  the  riparian  act,  to  construct  and  main- 
tain wharves  at  the  foot  of  its  streets. 

In  Aldai  y.  Phmey  (decided  in  1869)  It 
was  found  that  a  street  Intervened  betweert 
the  land  of  complainants  and  high-water 
mark,  and  consequently  that  the  dcomplaln. 
ants  were  not  riparian  proprietors^  and  that 
any  fuU  discussion  of  the  effect  of  the  stat- 
ute was  Improper.  It  is,  however,  observed 
hi  oonnectton  with  the  subject  of  the  equi- 
table Jurisdiction  Invc^ed  that  riparian  pro- 
prietors, too,  under  tlie  act  of  1856,  "have 
a  title  coupled  with  a  trust  for  the  b«iefit 
of  the  public;"  and  It  is  said  in  another 
connectloa  that  wherever  the  title  to  tills 
soil— that  from  the  street  to  the  channel- 
is,  whether  in  the  city  or  the  heirs  of  Pin- 
tado or  in  the  state.  It  cannot  uztder  exist- 
ing laws,  be  used  In  any  event  to  obstruct 
navigation  or  commerce.  If  the  grantees  of 
the  state  hold  it,  it  Is  coupled  with  this  trust; 
and  if  it  is  put  to  such  use,  or  sadi  use 
is  threatened,  there  are  circumstances  un- 
der which  complainants  con  properly  seek 
a  court  of  law  or  equity  to  redress  Injuries. 
If  this  ice  house,  or  any  oth»'  structure 
which  defendants  Intend  to  construct,  will 
be  an  obstruction  to  navigation,  a  hindrance 
to  commerce,  ae  Impede  or  transgress  the 
rights  of  the  public  In  this  respect,  the  rem- 
edy to  correct  this  public  evil  while  it  ex- 
ists In  the  state  courts  Is  not  at  the  suit  of 
an  individual  citizen,  except  In  case  of 
q>ecial  damage  to  himself. 

In  Rivas  v.  Solarj-  (A.  D.  1881)  the  opinion, 
after  stating  that  "the  question  presented 
is,  who  has  the  better  right  to  the  wharf 
and  to  the  submerged  land  beneath  it?" 
asserts  that  Williams,  (und^  whom  both 
parties  claimed,)  as  owner  of  lot  19,  had  an 
the  interest  which  followed  from  the  act  of 
1856,  "which  was  all  Uie  right,  title,  and  in- 
terest of  the  state  to  the  land  covered  by 
the  water  lying  In  front  of  his  lot,  subject 
to  the  trust  tliat  it  was  to  be  used  for  the 
purposes  of  commerce,  as  stated  in  the  stat- 
ute;" that  this  title  was  attended  with  no 
other  restrictions  than  those  contained  In 
the  ac^  and  that  there  was  nothing  in  the 
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act  ph>hlbttlng  his  transfer  subject  to  the 
same  conditions  that  he  Jield  it  on.  That 
the  effect  of  deeds  to  plaintiffs  could  not 
be  extended  so  as  to  make  them  convey  land 
not  embraced  within  the  bouodarlea  or  de- 
scriptions given  by  them.  That  what  was 
granted  by  the  state  through  the  riparian 
act  was  hi  terms  someOilng  more  than  the 
ordinary  right  which  the  proprietor  of  lands 
on  a  navigable  stream  had  to  its  use;  and 
the  right  to  use  for  commercial  purposes, 
after  the  act,  was  an  Incident  to  the  owner- 
ship of  the  land,  whldi  the  state  gave  to  the 
riparian  proprietor.  That,  anterior  to  the 
act,  Williams'  title  as  ripailan  proprietor  did 
not  extend  beyond  high  water,  but  after- 
wards it  extended  to  the  c^annd,  the  act. 
In  its  terms,  vesting  the  fuU  title  In  him 
who  owns  land  actually  bounded  by  and 
extending  to  "low-water  mark;"  and  that 
no  ground  could  be  seen  by  the  court  for 
holding  "that  It  was  simply  appurtenant  to 
the  adjacent  lands."  That  the  state  had  the 
absolute  proprietary  interest  in  the  land, 
and  could  grant  it  to  tbe  then  riparian  own- 
er. It  is  further  said  that  plaintiffs  contend 
that  HiB  right  to  build  a  wharf  passed  as 
aijpurtemmt  to  the  land  granted  to  them, 
but  this  could  not  be  so  f (Mr  the  reason  that 
Williams'  estate  in  the  "land  to  the  channel*' 
was  an  estate  in  the  land,  and  the  right  to 
build  wharves  was  an  incident  to  that  pro- 
prietonfhlp;  and  that  plaintiffs'  deed  did  not 
include  this  land,  nor  does  land  pass  as  ap- 
imrtenant  to  land.  The  conclusion  was  that 
nnder  the  facts  of  the  case  Williams'  deeds 
to  Miss  Wightman  and  others  who  had  con- 
veyed to  complainants  did  not  carry  the 
land  subsequently  conveyed  by  him  to  S<riary, 
and  that  the  order  <n«miHidng  the  bill  was 
proper. 

SulUvan  r.  Moreno  (A.  D.  1882)  Is,  like 
Alden  T.  Ptamey,  a  case  In  which  the  court 
found  that  Moreno,  who  was  seeking  to  en- 
Jcia  SuUlvon  from  constructing  a  wharf  In 
fiont  of  bis  holding,  did  not  show  title  to 
land  extending  to  high-water  mark.  The 
opinion  states  that  prior  to  the  riparian  act 
the  state  was  the  owner  of  the  title  to  the 
soil  of  navigable  tide  waters  to  the  line  of 
ordinary  high  tide,  "subject  to  the  powers 
of  congress  in  the  matter  of  regnilating  com- 
merce under  the  constitation  of  the  United 
States;"  and,  furtiier,  that  by  the  statute 
the  state  divested  herself  of  the  submerged 
lands  spedfled  therein  as  far  as  to  the  edge 
of  the  channd,  and,  using  the  language  of 
the  statute,  "vested  the  full  title  to  the 
same  in  the  riparian  proprietors,  giving,  them 
the  fall  right  and  privilege  to  bnlld  wharves 
into  streams  or  waters  of  the  bay  or  harbor 
as  far  as  may  be  necessary  to  effect  the  pur- 
poses described,  and  to  fill  up  from  the  shore, 
bank,  or  beach  as  far  as  may  be  desired, 
not  obstructing  the  channel,  but  leaving  full 
sitaoe*  for  the  requirements  of  commerce, 
and  'npoQ  the  lands  so  filled  in  to  erect  ware- 
houses '«r-  other  bnltUngs;"  and  giving  the 


right  to  prevent  encroadiments  as  spedfled 
in  the  act  In  the  opinion  it  is  also  said 
that  it  was  held  In  Alden  v.  Plnney  that 
the  evidence  there  failed  to  show  that  the 
complainants,  or  those  whose  title  and  right 
they  claimed,  had  a  water  boundary  la  1S56, 
and  that  it  was  immaterial  to  Inquire  wheth- 
er the  rights  granted  by  the  state  inured  to 
any  one  other  than  one  "owning  lands  ac- 
tually boimded  by  and  extending  to  low- 
water  mark;"  and  also  that,  tf  the  plaintiff 
there  "had  shown  himself  a  riparian  propri- 
etor, there  would  have  been  such  eriwHng 
and  threatened  injuries  of  a  special  nature, 
coupled  with  other  clrcnmstanoes,  that  he 
would  have  been  entitled  under  the  statute 
to  the  aid  of  a  court  of  equity  to  prevent 
special  injury  to  himself.  And  of  Rivos  v. 
Solary  It  is  observed  that  fliere  "each  of 
the  parties  claimed  through  a  common  source 
of  title,  and  it  was  admitted  fltat  the  par- 
ties through  whom  they  dalmed  held  to 
low-water  mark;"  and  also  that  "what  con- 
stitutes riparian  proprfetoiBhip  is  a  water 
boundary,  either  at  high  or  low  tide,  as  may 
be  the  law;"  and  In  considering  the  plaln- 
tilTs  case  as  one  founded  on  occupancy  of 
a  portion  of  ilie  watw  front  independent  of 
any  riparian  owneifSiip,  but  as  a  wood  and  cool 
jard,  and  a  wharf  whidi  he  had  constructed 
in  front  of  tliem  out  into  the  water.  It  is 
said:  "The  title  to  all  Uiis  son  from  the 
water  line  to  the  edge  of  the  diannel,  with 
the  right  to  fill  it  In  with  stone  or  other  ma- 
terial which  he  may  see  proper  to  use  in 
the  construction  of  structures  beneficial  to 
commerce.  Is  in  the  riparian  proprietor  of 
1856,  or  his  grantee,  whoever  he  may  be. 
•  •  •  Under  that  act  the  title  to  the  soQ 
vested  in  tlie  thai  riparian  proprietor, 
coupled  with  the  trust  to  use  it  for  the 
benefit  of  commerce.  Here  the  right  to  pre- 
vent the  construction  of  this  wharf  is  in  the 
riparian  prt^rietor." 

There  is  nothing  In  Rnge  t.  Apalachl«4a 
Oyster  Canning  &  Fidi  Co.  that  caUs  for 
any  notice,  at  least  at  this  point,  farther 
than  Hiat,  in  the  opinion  of  Maxwell,  J., 
after  remaridng  iliat,  in  view  of  prevloDS 
conclusions,  it  was  scarcely  necessary  to 
consider  the  effect  of  the  riparian  act,  It 
is  observed  tliat,  if  the  Promenade  Garden— 
a  park  dedicated  to  tbe  puUlc  for  health, 
recreation,  and  amuBement— really  wait  to 
the  shore,  tJiere  may  b©  a  question  whether 
the  act  vests  any  tight  to  the  water  front 
as  a  public  park;  and  that  the  use  of  it 
(meaning  the  submerged  land)  for  snoh  a  poi^ 
pose  (meaning  that  of  a  park)  is  not  within 
the  contemplation  of  the  act,  and  either  the 
state  holds  it,  or,  tf  It  goes  to  the  Promoiade, 
it  goes  divested  of  the  character  of  a  park, 
and,  if  used  at  all,  must  be  used  for  the  ben- 
efit of  commerce  in  the  erection  of  wharves, 
warehouses,  and  other  buildings. 

It  Is  entirely  clear  that  In  no  one  of  these 
opinions  is  It  undertaken  to  folly  define  the 
relattve  status' of  the  riparian  owners  on  11i« 
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one  hand  and  of  the  pabllo  or  state  on  the 
other,  onder  the  ilparlaa  act  Tbe  case  of 
Ulyatf  T.  Solary  la  the  only  one  wbose  facta 
rendered  neoeesary  any  expression  as  to  the 
effect  or  intent  of  that  law;  and  it,  in  view 
«f  the  fact  that  the  ooort  acted  upon  the 
admission  of  both  partlea  that  the  original 
proprletordilp  of  WUllams  extended  to  low- 
water  marlE,  cannot  be  held  to  hare  been 
int^ided  as  finally  oommitttng  the  court  to 
any  farther  view  at  the  statute  than  (1) 
that  it  was  a  raUd  grant  to  the  extent  of 
resttng  In  a  riparian  owner,  holding  to  low- 
wat^  mark,  the  legal  title,  without  defining 
the  trusts  and  uses  up<«  and  for  whlcb  it 
was  to  be  held  and  aK>lled;  and  (2)  tliat 
the  land  below  high-water  maA  does  not 
neceeaajrlly  pass  to  a  grantee  of  the  upland 
as  an  incident  and  appurtenance  of  the  lat- 
ter, but  the  submerged  land,  or  any  pert 
thereof,  may  be  reserved  upon  a  sale  of  .the 
upland,  or  be  made  the  subject  of  separate 
sale,  or  be  sold  with  the  upland;  the  ques- 
tion of  the  intent  of  tbe  grantor  that  the 
submerged  land,  or  any  port  thereof,  shall 
or  BhaU  not  pass  with  the  upland  being  one 
of  whldi  the  solution  la  to  be  found  in  the 
terms  of  the  deed  of  conveyance.  Codman 
r.  Winslow,  10  Mass.  146;  Storer  v.  Free- 
man, 6  Mass.  435;  Mayhew  r.  Norton,  17 
Fick.  357;  NUes  v.  Patch,  13  Gray,  254; 
Valentine  t.  Solomon,  22  Fide  85;  Green 
T.  Chelsea,  24  Pick.  71;  Parker  v.  Taylor,  7 
Or.  435;  Parker  r.  Rogers,  8  Or.  183;  Deer- 
og  V.  Long  Wharf,  25  Me^  SI. 
It  Is  necessary  to  a  proper  solution  of  tbe 
(uestion  before  us  to  ascertain  the  disrao- 
«r  of  tbe  title  or  holding  of  the  state'  to  the 
lands  under  navigable  waters  at  the  time  of 
the  enactment  of  our  riparian  statute.  Pot- 
ter, Dwax.  St  177, 17& 

In  Com.  7.  Alger,  7  Cosh.  65,  it  is  said  that 
by  til*  oommon  law  of  England  as  It  stood 
long  before  tbe  settlement  of  the  colony  of 
Massachusetts  the  title  to  the  land  or  prop- 
erty in  the  soil  imder  the  sea,  and  over 
whl^  the  tide  waters  ebbed  and  flowed, 
including  flats  on  the  seashore  lying  between 
high  and  low  water  mark,  was  in  Qie  king 
as  tlie  representative  of  the  soverdgn  power 
of  the  country.  But  it  was  held  by  a  rule 
equally  well  settled  that  this  right  of  prop- 
erty was  held  by  the  king  in  trust  for  pub- 
He  uses  established  by  andent  custom  or 
regulated  by  law,  the  principal  of  whfdi 
were  for  fishing  and  navigatloa.  niese  uses 
were  held  to  be  public,  not  only  for  the 
king's  subjects,  but  for  foreigners,  being  sub- 
jects of  states  at  peace  with  Bngland,  and 
oomlng  to  the  ports  and  harbors  of  Bng- 
land with  their  8hlx»  and  vessels  for  the 
ptirposes  of  trade  and  oommeroe.  Again,  it 
is  observed  in  the  same  opinion:  In  this 
iKtldlng  by  the  crown  two  dlsttnot  ri^ts  are 
Rgazded:  (1)  Tbe  jus  privatum,  or  right  of 
property  in  the  soil,  wtilch  tbto  king  may 
grant,  and  which  may  be  bdd  by  a  subject, 
•nd  Hie  grant  of  which  will  confer  cm  Out 


grantee  such  privileges  and  beneAts  its  can 
be  enjoyed  therein  subject  to  the  jus  pablt 
cum;  (2)  the  jus  publicum,  tiie  -oyal  prraogar 
tlve  by  which  the  king  holds  sucb  shores 
and  navigable  rivers  for  the  oommon  use 
and  benefit  of  all  the  sabjects,  and,  indeed, 
of  all  p«sons  of  all  nations  at  peax»  with 
Btngland,  who  may  bare  occasion  to  use 
tiiem  for  the  purposes  of  trade,  litis  royal 
right,  or  jus  publicum,  is  hdd  by  the  crown 
In  trust  for  such  oommon  use  and  boaeflt, 
and  cannot  be  transferred  to  a  subject,  or 
alienated,  limited,  or  restrained,  by  moe 
royal  grant,  wlHiont  an  act  of  parliament 
mie  king's  grant  therefore,  although  it  vaaj 
vest  the  right  of  soU  In  a  subject  will  not 
justify  the  grantee  in  erecting  sncfa  perma- 
nent structures  thereon  as  to  disturb  the 
oommon  lights  ot  navlgatlMi;  and  sudi  ob- 
struction, notwithstanding  sucb  grant  i> 
held  to  be  a  public  or  private  nuisance,  as 
the  case  may  be. 

The  speciHo  nature  of  the  lirust  in  f&vor 
of  all  the  subjects  of  the  realm  upon  which  in 
England  the  sovereign  held  the  domain  of 
navigable  waters  and  shores,  and  the  soU 
thereunder,  was  that  those  sabjects  should 
have  the  free  use  of  such  waters  and  shores. 
The  waters,  though  the  domain  over  and 
right  of  property  in  them  were  in  the  crown, 
were  of  common  right  public  for  every  sub- 
ject to  navigate  upon  and  fish  in  without 
interruption;  and,  though  the  rlj^t  of  prop- 
erty in  the  soil  to  high-water  mark  was  like- 
wise in  the  king,  yet  ttie  shore  was  also  of 
oommon  right  public.  The  use  of  each  was 
In  the  subjects  for  the  Inherent  privil^ee  of 
passage  and  navigation  and  flf^ilng,  as  pub- 
lic rights,  and  slnoe  Magna  Gharta  tbe  king 
has  had  no  power  to  obstruct  navigation  or 
grant  an  excluBlve  privilege  of  fishing;  and 
the  right  of  the  people  ta  this  respect  cannot 
be  restrained  or  counteracted  by  the  sov- 
ereign as  the  legal  and  sole  proprietor.  Any 
grant  of  the  soil  by  the  king  is  always  sub- 
servioit  in  tlie  bands  of  the  grantee,  to  the 
public  right  mentioned,  and  Is  void  la  so 
far  as  it  oonfllots  with  these  rights.  Ang. 
Tide  Waters,  c.  1;  Attorney  General  t.  Paiv 
meter,  10  Price,  878,  411;  Attorney  G«x- 
eral  v.  Burridge,  Id.  350,  S77;  Duke  of  Som- 
erset 7.  Fogwdl,  S  Bam.  &  O.  883,  884; 
Blunddl  T.  Gatterall.  5  Bam.  «t  Aid.  268; 
Martin  t.  Wadddl,  16  Pet  367.  In  Eng- 
land, tbe  right  of  property  In  navigable 
waters,  as  stated  above,  being  in  the  king; 
he  could  abate  at  his  pleasure  every  pur- 
presture  or  encroachment  thereon  that  made 
several  to  the  author  of  It  that  which  oogbt 
to  be  common  to  all,  whether  such  encroach- 
ment was  a  nuisance  or  not;  nor  could  he 
license  anything  that  was  a  nuisance  to  sucb 
oommon  rij^t  Whether  or  not  a  particular 
encroachment  was  a  nuisance  was  always 
a  question  of  fact,  and  not  one  merely  of 
law.  Tbons^  an  erection  betow  hl^^water 
mark,  or  even  bdow  low-water  mark,  be  a 
pnrpKstaT%    and   abatable   at   tbe  ktngv 
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pleasure,  It  was  not  necessaxfly  a  nulsauce. 
Aug.  Tide  Waters,  196-204;  Weber  v.  Com- 
mlssioiierB,  18  WaU.  57;  Alden  v.  Pinney, 
supra. 

But  wben  the  ReToIuti<Mi  took  place,  says 
ttie  supreme  court  of  the  United  States  in 
Martin  v.  Waddell,  16  Pet  410,  the  people 
of  each  state  became  themselves  Boverelgn, 
and  In  that  character  held  the  absolute  right 
to  all  their  navigable  -waters  and  the  soils 
under  them  for  their  own  common  use,  sub- 
ject only  to  the  riglrts  since  surrendered  by 
the  constitution  to  the  general  government; 
and  a  grant  made  by  their  authority  must 
therefore  be  tried  end  determined  by  difTer- 
ent  principles  from  those  which  apply  to 
grants  of  the  British  crown  when  the  title 
is  held  by  a  single  individual  in  trust  for 
the  whole  nation.  Com.  ▼.  Alger,  7  Oush. 
63,  90,  92,  93. 

And  subsequently,  In  Pollard's  Lessee  t. 
Hagan,  3  How.  219,  the  supreme  court  de- 
cided that  the  shores  of  the  navigable  waters 
and  the  soils  imder  them  were  not  ceded  by 
the  original  states  through  the  constitution 
to  the  United  States,  but  were  reserved  by 
tie  states,  subject,  honjrever,  to  the  power  of 
the  general  government,  under  section  8,  art. 
1,  of  the  constltutioa,  to  "regulate  commerce 
with  foreign  nations  and  among  the  several 
states;"  and,  further,  that  new  states  ad- 
mitted into  the  Union  on  equal  footing  with 
the  original  states  have  the  same  rights, 
sovereignty,  and  jurisdiction  over  all  such 
lands  within  th^  borders.  By  the  express 
provision  of  the  act  of  congress  of  March  3, 
1846,  Florida  was  "admitted  Into  the  Union 
on  equal  footing  with  the  original  states  In 
all  respects  whatsoever."  These  lands  must 
be  regarded  as  having  been  wltliheld  by  the 
original  states  as  essential  to  their  sovereign- 
ty, and  as  having  passed  from  the  United 
States  to  tlie  new  states  upon  the  same 
principle;  and  In  Pollard's  Lessee  v.  Hagan, 
supra,  It  Is  also  said  that  to  give  to  the  Unit- 
ed States  the  right  to  transfer  to  a  citizen 
the  title  to  the  shores  and  the  soU  under  the 
naviu.ibje  waters  wnild  be  placing  in  their 
hands  a  weapon  which  might  derive  the 
states  of  the  power  to  exercise  a  numerous 
and  Important  class  of  police  powers. 

As  tending  to  Illustrate  the  nature  of  the 
tenure  of  these  waters  and  the  lands  under 
them,  Including  the  shore,  and  the  use  for 
which  the  same  are  intended,  it  may  be  re- 
martced  that  the  right  of  property  of  the 
general  government  In  other  lands  and  wa- 
ters, L  e.  the  uplands  and  nonnavlgable  wa- 
ters and  the  lands  under  the  same,  in  the 
new  states,  and  those  In  the  original  states 
granted  by  them  to  the  United  States,  (Pol- 
lard's Lessee  v.  Hagan,  3  How.  224,)  was 
not  affected  by  the  attainment  of  stat^ood. 
Section  2,  art  4,  CSonst  U.  S.;  PoUard's 
Lessee  ▼.  Hagan,  3  How.  224.  The  reason 
of  this  distinction  is  tliat  this  daas  of  lands 
and  waters,  when  not  held  for  forts,  mag- 
adnea,  acaenals,  dodc  yards,  or  other  need- 


ful buildings,  (artide  1,  {  8,  cL  17,  Const,)  or 
for  public  parks  or  similar  purposes,  is  not 
held  for  use  as  such  by  either  the  govern- 
ment or  the  people,  but  rather  to  the  end 
that  they  shall  finally  become  the  subject  of 
individual  or  several  ownership,  under  such 
processes  of  disposition  as  congress  may  from 
time  to  time  adopt;  the  proceeds,  in  case 
of  sale,  to  be  used  for  the  common  wdfare, 
according  to  the  will  of  the  lawmaking  pow- 
er. In  the  case,  however,  of  navigable  wa- 
ters and  the  lands  thereunder,  inclodlng  the 
shore,  the  dilef  end  and  purpose  of  their 
tenure  Is  the  use  of  such  waters,  lands,  and 
shore  themselves,  by  each  and  all  of  the 
people  as  their  common  property. 

In  Bathing  Co.  v.  Heidenheimer,  63  Tex. 
663,  It  is  held  that  there  the  guU  shore  and 
surf  belong  to  the  puUic;  that  every  citizen 
has  the  same  rights  there  as  every  other  dti- 
zra.  and  none  have  the  right  to  the  exclu- 
sive use  of  this  public  property;  and  that 
any  citizen  of  the  state  has  the  tight  to  erect 
a  bathhouse  In  the  surf,  so  that  It  Is  not  made 
a  nuisance,  or  so  constructed  or  used  as  to 
materially  Interfere  with  the  rights  of  the 
public  to  the  enjoyment  of  the  waters  and 
the  shores  of  the  gulf. 

In  Weber  v.  Commissioners,  18  WaU.  57, 
a  case  In  which  the  harbor  commissioners  of 
Ssn  Francisco,  acting  imder  a  statute  of  Cal- 
ifornia authorizing  them  to  improve  the  har- 
bor of  that  port,  had  caused  piling,  with 
capping  and  planking,  to  be  put  on  both  sides 
of  a  wharf  which  Weber  had  erected,  and 
which  extended  into  the  navigable  waters  of 
the  bay,  such  plUng  preventing  any  approadi 
to  the  wharf  by  vessels.  It  is  said  that  by 
the  common  law  the  title  to  the  shore  at  the 
sea  and  of  the  arms  of  the  sea  and  in  the 
Bolls  under  tide  waters  is.  In  this  comxtiy, 
in  the  state;  and  that  any  erection  thereon 
without  license  is  therefore  deemed  an  en- 
croachment upon  the  proper^  of  the  sov- 
ereign, or,  as  it  Is  termed  In  the  language 
of  the  law,  a  purpresture,  -vrtiich  he  may 
remove  at  pleasure,  whetlier  it  tend  to  ob- 
struct navigation  or  otherwise;  and,  fniHier, 
that  although  the  title  to  the  soil  under  tlie 
tide  waters  of  the  bay  was  acquired  by  the 
United  States  by  cession  from  Mexico  equal- 
ly with  the  tlUe  to  the  upland,  they  h^d  it 
only  tn  trust  for  the  future  state,  and  that 
upon  the  admlsBlon  of  California  into  Hie 
Union  upon  equal  footing  with  the  orlgtaial 
states  absolute  property  in  and  dominion  and 
sovereignty  over  aU  soils  under  the  tide 
waters  within  her  limits  passed  to  the  state, 
with  the  consequent  right  to  dispose  of  the 
title  to  any  part  of  said  soils  In  such  man- 
ner as  she  might  de^n  proper,  subject  only 
to  the  paramount  right  of  navigation  over 
the  waters  so  far  as  such  navigation  might 
be  required  by  the  necessities  of  commerce 
Vfltb  foreign  nations  or  among  the  several 
states,  the  regulation  of  wlilch  was  vested 
in  the  goieral  government 

In  McCready  ▼.  YirgiAla.  94  U.  a    891, 
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which  afflrmM  'Qie  valldtty  of  a  statute  of 
Virginia  protalbltlng  citizens  of  other  states 
frotD  planting  oysters  In  the  soil  of  that 
state  covered  by  tide  waters,  the  doctrine 
of  the  opinion  Is  that  each  state  owns  the 
beds  of  all  tide  waters  within  its  juriBdictlon, 
unless  the  saine  have  been  granted  awny; 
and  that  in  like  maimer  it  owns  the  tide 
waters  themselyefl,  and  the  fish  In  them,  so 
far  as  they  are  capable  of  ownersUp  whUe 
nmnlng;  and  that  for  the  purpose  of  such 
ownenshlp  the  state  represents  the  people  in 
their  united  sovereignty,  the  title  thus  held 
being  subject  to  the  paramount  right  of  nav- 
igation, the  regulation  of  which,  In  respect 
to  foreign  and  Interstate  commerce,  has  been 
granted  to  the  United  States,  there  b^ng, 
however,  no  such  grant  of  power  over  fish- 
eries. "The  flAeriee,"  says  the  opinion,  "re- 
main under  tbe  exclusive  control  of  the  state, 
which  has  consequently  the  right.  In  Us  dis- 
cretion, to  appropriate  its  tidal  waters  and 
their  beds  to  be  used  by  its  people  as  a  con- 
venience for  taking  and  cultivating  fish,  so 
far  as  it  may  be  done  without  obstructing 
navigation.  Such  an  appropriation  is,  in  ef- 
fect, nothing  more  than  a  regulation  of  the 
use  by  the  people  of  their  common  proper- 
ty. The  right  which  tlie  people  of  the  state 
thus  acquire  comes  not  from  their  citizen- 
ship alone,  but  from  their  citizenship  and 
property  combined.  It  Is  in  fact  a  property 
rigbt,  and  not  a  mere  privilege  or  immvmlty 
of  dtlzenahip." 

In  Illinois  Gent  B.  Co.  r.  niinols,  146  U. 
8.  387,  13  Sap.  Ot  Rep.  110,  it  was  held  to 
be  the  settled  law  of  this  country  that  the 
ownMBhip  of  and  dominion  and  sovereignty 
over  lands  covered  by  tide  waters  within  the 
limits  of  the  several  states  bel(mg  to  the  sev- 
eral  states  within  which  Hiey  are  found,  wltli 
the  consequent  right  to  use  or  dispose  of  any 
portion  thereof  when  that  can  be  done  with- 
out sabstanUal  Impalrmoit  of  the  Interest  of 
Hie  pnbllc  In  the  waters,  and  subject  always 
to  Que  paramount  right  of  congress  to  control 
tbetr  navigation  so  far  as  may  be  necessary 
for  ttie  regulation  of  commerce  with  foreign 
natlonB  and  among  the  states.  And  tn  this 
OBinloa  it  la  said:  "By  the  common  law 
tide  doctrine  of  the  domlni<Hi  over  and  own- 
ership by  the  crown  of  lands  within  the 
realm  at  Bn^and  under  tide  watos  was 
not  founded  upon  flie  existence  of  the  tide 
over  tbe  lands,  but  on  the  fact  that  the 
waters  were  navigable,  tide  waters  and  nav- 
igable waters  being  used  as  synonymous 
terms  In  Bn^and.  That  the  public  being  In- 
terested In  the  use  of  such  waters,  the  pos- 
sessttm  t^  private  Individuals  of  lands  un- 
der them  could  not  be  permitted,  except 
by  license  of  tbe  crown,  which  could  alone 
exorcise  sndh  dominion  over  the  waters  as 
would  Insure  freedom  In  their  use  so  far  as 
consistent  with  the  public  interest;  tills  doc- 
trine being  founded  npon  the  necesslly  of 
preserving  to  the  public  the  use  of  naviga- 
ble waters  tKKu  private  interruption,  a  rea^ 


son  as  applicable  to  navigable  fresh  waters 
as  to  those  moved  by  the  tide.  •  •  •  That 
the  state  holds  the  title  to  the  lands  under 
the  navigable  waters  of  Lake  Michigan,  with- 
in its  limits,  in  the  same  manner  that  the 
state  holds  title  to  soil  under  tide  water  by 
the  comm(Hi  law;  •  •  •  and  that  title 
necessarily  carries  with  It  control  over  the 
waters  above  them,  whenever  the  lands  are 
subjected  to  use.  But  It  Is  a  title  different 
in  diaracter  from  that  whldi  the  state  holds 
in  lands  intended  fOr  sale.  It  is  different' 
from  the  title  whidi  the  United  States  hold 
In  the  public  lands  which  are  open  to  pre- 
empticHi  and  sale.  It  is  a  title  held  in  trust 
for  the  people  of  the  state  that  they  may 
oijoy  the  navigation  of  the  waters,  carry 
on  commerce  over  them,  and  have  liberty  of 
fishing  therein  freed  from  obstruction  or  In- 
terference of  private  parties.  The  Intwest  of 
the  people  In  the  navigation  of  the  waters 
and  in  commerce  over  them  may  be  Im- 
proved in  many  instances  by  the  erection  of 
wharves,  doclu,  and  i^ers  therein,  for  which 
purpose  the  state  may  grant  parcels  of  the 
submerged  lands;  and  so  long  as  their  dis- 
position Is  made  for  Badx  purpose  no  valid 
objections  can  be  made  to  ttte  grants.  It 
Is  grants  of  parcels  <^  lands  under  navigable 
waters  that  may  afford  foundations  for 
wharves,  piers,  and  other  structures  In  aid 
of  commerce,  and  grants  of  parcels  which, 
being  occupied,  do  not  substantially  Impair 
the  public  Interest  In  the  lands  and  waters 
remaining,  that  are  cliiefiy  considered  and 
sustained  In  the  adjudged  <»ses  as  a  valid 
exercise  of  legislative  power  consistently 
with  the  trust  to  the  public  upon  which  such 
lands  are  held  by  the  state.  But  that  is  a 
very  dlflwent  doctrine  from  the  one  which 
would  sanction  the  abdication  of  tiie  general 
control  of  the  state  over  lands  under  the 
navigable  waters  of  an  entire  harl>or  or  bay, 
or  of  a  sea  or  laka  Such  abdication  Is  not 
consistent  with  the  exercise  of  that  trust 
whldi  requires  the  government  of  the  state 
to  preserve  audi  waters  for  the  use  of  the 
poblie.  ^nie  trust  devolving  upon  the  state 
for  the  use  of  the  puUic,  and  which  can  only 
be  discharged  by  the  management  and  con- 
trol of  property  In  which  the  public  has  an 
Interest,  cannot  be  relinquished  by  a  tran»> 
fer  of  the  property.  The  control  of  the  state 
for  the  purpose  of  the  trust  can  never  be 
lost,  except  as  to  such  i>arcels  as  are  used  in 
promoting  the  interests  of  the  public  therein, 
or  can  be  disposed  of  without  any  substan- 
tial Impairment  of  the  public  Interest  in  the 
lands  and  waters  remaining.  It  Is  only  by 
observing  the  distinction  between  a  grant  at 
such  x)aircels  for  the  improvement  of  the  pub- 
lic Interest,  or  which,  '^en  occupied,  do  not 
substantially  impair  the  public  Interests  In 
the  lands  and  waters  remaining,  and  a  grant 
of  the  whole  property  in  whldi  the  public 
is  interested,  tiiat  the  language  of  the  ad< 
Judged  cases  can  be  reconciled.  Oeneral 
language  sometimes  found  in  the  opinions  ol 


Digitized  by 


Google 


IMtS 


SOUTHERN  BBP0BTEB,V0L.18. 


(FUl 


the  courts,  expresdve  of  absolute  ownerablp 
and  coQtitd  by  the  state  of  lands  under  nar- 
tgable  waters,  irrespectlTe  of  any  trust  as 
to  their  use  tmd  dlspositlMi,  must  be  read 
and  construed  with  reference  to  the  spe- 
cial facts  of  the  particular  case.  ▲  grant 
of  all  the  lands  under  the  navigable  waters 
of  a  state  has  never  been  adjudged  to  be 
within  the  legislative  power;  and  any  at- 
tempted grant  of  the  kind  would  be  held. 
It  not  absolutely  void  on  its  face,  as  subject 
to  revocation.  The  state  can  no  more  abdi- 
cate Its  trust  over  property  In  which  the 
wb<de  people  are  Interested,  like  naviga- 
Ue  waters  and  soUs  under  them,  so  as  to 
leave  them  entirely  under  the  use  and  con- 
trol of  private  parties,  except  In  the  in- 
stances of  parcels  mentioned  for  the  Im- 
provement of  the  navigation  and  use  of  the 
waters,  or  when  parc^  can  be  disposed 
of  without  impairm^it  of  the  public  interest 
In  what  remains,  than  it  can  al>dicate  its 
police  iK>wer  In  the  admlnlatratlon  of  gov- 
emm«it  and  the  preservation  <^  the  peace. 
In  the  administration  of  government  the  tise 
of  such  powers  may  for  a  limited  period  be 
ddegated  to  a  municipality  or  other  body, 
but  there  alwBLyB  remains  in  the  state  the 
rlg^t  to  teroke  those  powers,  and  ^Eerclse 
titein  In  a  more  direct  manner,  and  one  more 
conformable  to  its  wishes.  So  with  trusts 
connected  with  public  property,  or  property 
of  a  special  character,  like  lands  under  navi- 
gable waters,  they  cannot  be  placed  entirely 
l>eyond  the  direction  and  OHitroI  of  the  state. 
•  •  •  The  ownership  of  the  navigable  wa- 
ttXB  of  the  haxfoor  [that  of  Chicago]  and  of 
the  lands  under  them  Is  a  subject  of  public 
ooncem  to  the  vi^ole  people  of  the  state. 
The  decisions  are  numerous  whi(^  de<dare 
Slat  such  property  Is  held  by  the  state,  by 
virtue  of  Its  sovereignty.  In  trust  for  the 
pnbUc.  Hie  trust  with  which  they  are  b^d, 
therefore,  is  governmental,  and  cannot  l>e 
aliffltated  except  In  those  InwtanneB  men- 
tioned of  parcels  used  in  the  improvement 
of  the  Interests  thus  held,  (m:  when  parcels 
can  be  disi>osed  of  without  detriment  to  the 
public  interest  In  the  lands  and  waten  re- 
maining. This  follows  necessarily  from  the 
public  character  of  the  property  being  beia 
by  the  whole  people  for  purposes  in  which 
ibo  whole  people  are  Interested.  •  *  • 
Necessarily  must  the  control  of  the  waters 
oif  a  state  over  all  lands  under  them  pass 
when  the  lands  are  conveyed  in  fee  to  pri- 
vate parties,  and  are  by  them  subjected  to 
use  •  •  •  The  soil  under  navigable  wa- 
ters being  hdd  by  the  people  of  the  state  In 
trust  for  the  common  use  and  as  a  pwrtlon  of 
their  inherent  sovereignty,  any  act  of  legis- 
lattoB'conoenilng  their  use  affects  the  public 
welfare.  It  is  therefore  appropriately  with- 
in the  exercise  of  the  police  power  of  the 
state.  •  •  *  The  legislature  could  not 
give  away  nor  sell  the  discretion  of  its  sao- 
ceasors  In  respect  to  nuUters  the  govem- 
meot  of  which,  from  the  very  nature  of 


tilings,- must  raiy  with  Tarytog  dtcomstan- 
ces.  The  legislation  whldi  may  be  needed 
one  day  for  the  hartior  may  be  different 
from  the  leglslaticm  that  may  be  required  at 
another  day.  Every  legislature  must,  at  the 
time  of  Its  existence,  exercise  the  power  of 
tile  state  in  the  execution  of  the  trust  de- 
volved upon  It" 

Though  the  language  of  these  deeislons 
from  the  supreme  court  of  the  United  States 
Is  broader  or  lees  restrained  In  the  two 
former  cases  than  in  the  last,  yet,  as  inti- 
mated m  the  last,  there  is  no  conflict  of 
view  in  them,  when  the  general  ezprefv- 
Bions  of  the  fmner  are  construed  with  ref- 
erence to  their  respective  facts,— a  point  l)e- 
yond  which  the  general  observations  of  an 
opinion  cannot  properly  be  carried  or  relied 
on.  Of  the  facts  of  the  second  of  them— 
McGready  v.  Virginia— It  is  unnecessary  to 
say  more  than  Is  stated  above.  In  Weber 
V.  Commissioners  the  legislature  of  Cali- 
fornia, by  an  act  of  March  26,  1851,  grant- 
ed to  the  dty  of  San  Francisco,  for  99  yean, 
the  use  and  occupation  of  portions  of  the 
lands  lying  in  front  of  the  city  and  within 
a  certain  designated  line,  and  dedared  that 
this  line  should  t>e  and  remain  a  perma- 
nent water  front  of  the  city.  It  also  pro- 
vided that  the  dty  authorities  should  keep 
the  space  beyond  the  line,  to  the  distance 
of  500  yards,  free  and  dear  from  all  ob- 
structions whatever,  and  reserved  to  the 
state  the  right  to  regulate  the  c(Mistructi<n 
of  wharves  and  other  improvemente  so  that 
they  should  not  interf^-e  with  the  shipping 
and  commercial  intereste  of  the  bay  and 
harbor.  Another  statute  enacted  about  a 
month  later,  authorised  the  dty  to  con- 
struct wharves  at  the  end  ot  all  the  streets 
commendng  with  the  bay,  the  wharves  to 
be  made  by  extending  the  streets  Into  the 
Iwy  not  mora  than  200  yards  beyond  the 
above-mentioned  wateF-front  Une,  and  pro- 
vided timt  the  space  between  the  wliarves, 
when  extended,  should  remain  free  flrom 
obstructions,  and  used  as  public  slips  for  the 
accommodation  and  benefit  of  the  general 
oommtfce  of  the  dty  and  stat&  In  1853 
the  predecessMs  of  Weber  acquired  the  titie 
of  the  dty  to  certain  lots,  about  120  feet  In 
extent,  lying  along  the  stated  water  front; 
and  in  1854  they  built  a  platform  along  this 
front,  the  whole  length  of  the  lots,  and  then 
constructed  firom  the  center  thereof  Into  the 
bay  a  wharf  84  feet  long  and  50  feet  wlde^ 
leaving  a  space  on  eadi  side  for  the  ap- 
proach and  dockage  of  vessds.  The  perma- 
nent water  front,  as  established,  was  In 
many  places,  indudlng  the  one  in  queslion, 
at  a  great  distance  from  the  line  of  the 
shore  of  the  bay  as  ttiat  shore  existed  when 
the  state  was  admitted  into  the  Unton. 
Ships  of  the  largest  siae  then  floated  at  the 
lowest  tide  along  this  line.  From  the  con- 
struction of  the  wharf  until  the  Interfere 
ence  of  the  Iiarbor  commissioners,  who  were 
acting  under  a  statute  of  1863,  the  ownov 
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and  their  saccesson  conttnued  In  tbe  noln* 
temipted  possession  of  the  same,  and  col- 
lected tcdls  and  wharfiige.  The  decision  of 
the  conrt  was  that  Weber  took  whateyer 
Interest  he  obtained  subordinate  to  the  con- 
trol by  the  city  over  the  space  immediate- 
ly beyond  the  line  of  the  water  front,  and 
the  right  of  the  state  to  regulate  the  con- 
struction of  wharves  and  other  improve- 
ments, and  that  he  was  not  a  riparian  pro- 
prietor having  a  rl^t  to  wharf  out  Into  the 
bay:  and  that  ttie  wectlon  of  the  wharf  was 
an  interference  with  tiie  rightful  control  of 
the  dty  over  tlie  apace  occupied  by  It,  and 
an  encroachment  upon  the  soil  of  the  state, 
which  she  could  remove  at  pleasure;  and 
that,  having  Om  power  of  removal,  the  state 
could,  without  regard  to  the  existence  of  the 
wbarf;  anthorize  improvements  in  the  bar- 
box;  by  the  construction  of  which  the  use 
of  the  wharf  would  necessarily  be  de- 
stroyed, ^e  legislation  of  1863,  whose  pur- 
pose was  the  protection  of  the  harbor  and 
the  convenience  of  shipping  end  promotion 
of  commerce,  was  clearly  within  the  pro- 
visions of  that  of  1851,  aa  to  keeping  the 
space  beyond  the  line  dear  and  free  from 
obstruction,  and  that  that  between  the 
wharves  at  the  end  of  streets  should  remain 
for  use  as  slips,  and  also  within  the  desig- 
nated reservation  in  favw  of  the  state;  sub- 
ject to  which  earlier  legislation  the  prede- 
cessors of  Weber  totdc  whatever  toterest 
they  obtained. 

The  facts  In  the  case  of  Illinois  Cent 
S.  Go.  V.  nilnois  were.  In  short,  and  so 
lax  aa  they  need  be  stated,  that  the  rsll- 
road  company  conetmcted  Its  roadway  200 
feet  In  width  along  the  water  front  of  the 
dty  ot  Chicago,  on  Lake  Michigan,  with 
trades  thereon,  and  with  guards  against 
danger  in  its  approach  and  crossings,  and 
a  breakwater  on  the  east  beyond  the  tracks, 
and  neceesaiy  works  for  the  protection  of 
the  diore  on  the  west,  such  woriu  being 
constructed  pursuant  to  the  requirements 
of  an  ordinance  of  the  dty,  under  author- 
ity at  law,  as  a  condltlim  of  the  dty's  con- 
sent to  the  location  by  the  company  of  Its 
rood  within  the  corporate  limits.  As  to 
these  works,  Indndlng  the  roadway,  ex- 
tending as  they  did  out  Into  the  water,  it 
was  hdd  that  they  did  not  as  a  matter  of 
tact  Interfere  with  any  useful  freedom  In 
the  use  of  the  waters  of  Lake  Midilgan  for 
commerce,  either  f<welgn,  interstate,  or 
domestic;  and,  being  authorized  by  law, 
Hicy  ooold  not  be  hdd  to  be  audi  an  en- 
croachment upon  the  domain  of  the  state 
as  to  require  the  interposition  of  the  court 
for  tbeir  removal,  or  for  any  restraint  In 
Ibdr  use.  And  it  was  also  dedded  that  the 
company  did  not  by  its  reclamation  from 
the  waters  of  the  lake  of  the  land  upon 
whidi  Its  tracks  were  laid,  or  the  construe- 
tlom  of  the  road  and  works  connected  there- 
with, aoqolre  an  absolute  fee  in  the  tract 
redaiined,  with  »  oozisequent  right  to  dis- 


pose of  tbe  same  to  other  parties,  or  to  use 
It  for  other  than  railroad  purposes;  nor  did 
it,  by  constructing  such  roads  and  works, 
acquire  a  right  as  riparian  owner  to  reclaim 
additional  lands  from  the  water  tor  its  use 
or  for  the  construction  of  piers,  docks,  and 
wharves  in  furtherance  of  its  business,  the 
extent  to  which  the  company  could  redalm 
bdng  limited  by  the  conditlonB  of  the  or* 
dinance  both  as  to  the  width  to  whidi  redar 
matlon  could  be  made  and  the  wmics  to  be 
constructed.  The  company  also  acquired 
the  fee  in  certain  lots  on  the  lake  £nmt 
and  reclaimed  land,  and  built  piers  and 
slips  in  front  of  the  same;  and  it  was  hdd 
that  it  had  the  right  to  use  in  its  business 
Budi  reclaimed  land  and  slips,  unless  it 
should  be  found  on  furthw  examlnatloo 
up<m  remanding  the  cause  that  the  piers 
fs  constructed  extMided  beyond  the  point  cX 
"practicable  navigability"  in  the  waters  of 
the  lake.  But  It  was  also  dedded  that  the 
construction  Of  a  pier  or  the  extension  of 
any  land  Into  navigable  waters  by  one  not 
the  owner  of  the  riparian  land  does  not  give 
such  person,  whether  an  individual  or  a  cor- 
poration, any  riparian  rights.  Some  years 
subsequently  (A  D.  1869)  the  leglsUiture 
passed  an  act  granting  to  the  company  all 
the  right  and  title  of  the  state  In  and  to  the 
submerged  land  constituting  the  bed  at  the 
lake,  and  lying  east  of  the  trades  and  break- 
water of  the  company,  for  the  distance  of 
one  mile,  the  fee  of  audi  land  to  be  hdd  In 
perpetul^  by  the  company,  without  power 
to  grant,  sell,  or  convey  the  same;  and  it 
was  dedded  that  this  act  not  only  could  not 
be  invoked  to  extend  the  riparian  rights  of 
the  company  resulting  from  its  ownership 
of  the  lots  referred  tov  but  also  that,  as  to 
the  remaining  submerged  lands  covered  by 
the  terms  of  the  act,  it  was  not  competent 
for  tiie  legislature  to  thus  deprive  the  state 
or  people  of  the  ownership  of  the  submerged 
lands  in  the  harbor  ot  Chicago,  and  of  the 
consequent  ccmtrd  of  Its  waters,  and  that 
the  cession  was  inoperative  to  afFect,  mod- 
ify, or  In  any  respect  contrd  the  sovereignty 
and  dominion  of  the  state  over  the  lands,  or 
the  ownership  thereof,  and  that  the  act  of 
1869  was  annulled  by  •  repealing  act  of 
1878. 

It  Is  enUrdy  dear  that  there  Is  nothing  In 
the  Virginia  and  California  oases  that  dther 
called  for  or  Justified  a  precise  deflnltloa 
of  the  nature  of  the  toiure  or  trusts  upon 
which  lands  bdow  low-water  mark  are  hdd, 
or  of  the  powers  of  the  legislature,  as  the 
representative  of  the  people,  to  dispose  of 
them.  "Bie  general  anertlona  made  in  them 
were  enUrdy  suffident  for  the  purposes  at 
the  oases  under  adjudication,  and  ore  not 
authority  beyond  the  Issues  made  therein. 
The  power  of  the  legislature  of  OaUfbrala 
to  grant  to  Ban  Frandsoov  as  against  the 
people  of  Oallfomla,  or  even  any  <»ie  dae, 
the  submerged  land  out  to  the  permanent 
water  fronts  was  not  qaestloited  tai  tlie  CMl- 
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fornla  case;  nor  do  the  state  or  pe<^le  of 
Virginia  questloa  the  validity  of  thai  state's 
oyster  legislation  In  the  McCready  Case, 
me  Iwues  In  the  Illinois  oeae  are,  however, 
altogether  different,  and  required  the  full 
adjudication  and  exposltloa  there  made,  and 
we  hare  found  nowhere  any  authority  that 
Is  in  conflict  with  the  concluslMis  presented 
by  it  Attorney  Oeneral  v.  Parmeter,  10 
Prlce^  378.  We  are  sure  that  the  osBe  of 
Hoboken  t.  Railroad  Co.,  124  U.  S.  656,  8 
Sup.  Ot  Rep.  643,  presents  no  such  ocmflict, 
end  do  not  feel  thai  it  ia  neoeaaary  to  say 
more  ot  It 

Excluding  as  immaterial  to  the  question 
before  us  all  rights  growing  out  of  Inter- 
state and  foreign  commerce  under  tiie  con- 
stitution of  the  United  States,  the  result  of 
these  authorltleb  is  that  at  the  time  of  the 
passage  ot  onr  riparian  act  the  navigable 
waters  of  the  state  and  t&e  soQ  beneath 
them,  including  the  shore  or  space  between 
high  and  low  water  maiiis,  were  the  prop- 
erty of  the  state,  or  of  the  peoide  of  the 
state  In  theh:  united  or  sovereign  capacity, 
and  were  held,  not  for  the  purposes  of  sale  or 
converslaa  into  other  values,  or  reductloa  In- 
to several  or  individual  ownerdilp,  but  for 
the  use  and  enjoyment  of  the  same  by  all 
the  people  of  the  state  for  at  least  the  par- 
poses  of  navlgatioa  and  fishing  and  other 
implied  purposes;  and  the  lawmaking  branch 
of  the  govemm»it  of  the  state,  considered 
as  the  Muciary  or  representative  of  the  peo- 
ple, were,  when  dealing  with  such  lands  and 
waters,  limited  in  tbeir  powers  by  the  real 
nature  and  purposes  of  the  tenure  of  the 
same,  and  must  be  beld  to  have  acted  with 
a  due  regard  for  the  preservation  of  fiuch 
lands  and  waters  to  the  uses  for  which  they 
were  held. 

In  oomstruing  tUs  aiot  not  only  are  we  to 
keep  in  view  the  real  nature  of  Its  subject- 
matter,  but  it  is  to  be  judged  In  the  light 
of  the  rule  applicable  to  all  grants  by  tlio 
government  which  is  that  tbey  are  to  be 
strictly  oonstrued,  .or  be  taken  most  bene- 
ficially In  favor  of  title  state  or  public,  and 
against  the  grantee.  Potter,  Dwor.  St  171; 
Gould,  Waters,  U  23,  36;  Brlttaln  v.  Oanal 
Co.,  3  Bam.  &  Aid.  139;  Proprietors  of  Stow- 
brldge  Oanal  v.  Wheeley,  2  Bam.  &  Adol. 
792;  Feather  v.  Queen,  6  Best  &  S.  257;  Me- 
Menus  v.  Oarmictaael,  8  Iowa,  1;  Oommls- 
sioners  v.  Water  Pow»  Co.,  104  Bilass.  410; 
Mlntum  V.  Larue,  1  MoAU.  370;  Northwest- 
em  FertUlzhig  Co.  v.  Hyde  Park,  70  DL 
634.  It  will  not  be  presumed  that  anything 
waB  Intended  to  pass  that  is  not  denotf'! 
by  clear  and  special  words.  Martin  v.  Wad- 
dell,  16  Pet  411.  "As  a  general  rule,"  says 
the  supreme  ooort  of  Massachusetts  In  Com. 
T.  City  of  Roxbury,  9  Gray,  451,  492,  493,— 
a  case  similar  in  its  nature  to  this,— "in  all 
grants  from  the  government  to  the  subject 
the  terms  ot  the  grant  are  to  be  takoi  most 
•troogly  against  the  grantee  and  In  favor  of 
Oie  grantor.   •   •   •   But  this  rule  apjdioa. 


a  fortiori,  to  a  case  where  su<di  grrant  by  a 
government  to  Individual  proprietors  Is 
claimed  to  be  not  merely  a  ocmveyanoe  of 
title  to  land,  but  also  a  portion  of  that  pub- 
lic domain  which  the  govemm^it  held  in  a 
fiduciary  relation  for  general  and  public  use. 
•  •  •  But  where  a  body  line  the  colonial 
government  holds  two  distinct  powers,— one 
for  granting  and  distrlbutlni;  lands  to  par- 
ties entitled,  t(x  settlement  in  perpetuit7, 
and  of  whicb  power  it  is.  in  the  habitual  and 
constant  exercise  as  one  of  the  ordinary 
and  prominent  purposes  of  its  establishment, 
and  at  the  same  time  has  a  fldudaty  Inter- 
est and  anthMlty  over  Uie  public  domain, — 
the  grant  wliile  it  conveys  the  land,  will 
not  be  hdd  to  Include  any  portion  of  sudi 
public  right  unless  it  Is  included  in  its  terms 
by  express  words  or  necessary  Impllcatlou." 
See,  also,  Stevens  v.  Railroad  Co.,  34  N.  J. 
Law,  532,  553. 

The  Intent  and  efTeot  of  this  grant  are  to 
be  ascertained  from  a  consideration  of  all  its 
parts.  We  have  before  us  no  simple  transfer 
to  the  riparian  owners  of  the  tHle  of  the 
public  or  people  in  their  sovereign  capadty 
to  tbe  soil  frpm  high-water  mark  to  the  edge 
of  the  cbanneL  The  effect  of  such  a  grant 
considering  the  fiduciary  nature  of  tbe  hold- 
ing, would  be  nothing  more  than  a  transfn' 
of  tbe  title  subject  to  ttie  public  trusts;  and 
whether  or  not  sucb  a  transfer  would  create 
any  beneficial  right  in  the  contents  of  the 
soil  beneatb  the  sea,  in  so  far  as  such  con- 
tents could  be  used  or  availed  of  without 
impairing  the  public  use  of  sudi  waters,  and 
of  the  rigbts  Inddrait  thereto,  la  immaterial 
to  decide,  and  for  the  reason  that  in  our 
judgment,  the  same  conduslon  as  to  tbe 
meaning  and  effect  of  tba  act,  as  it  Is,  fol- 
lows whichever  of  these  hypotheses  we  as- 
sume. If  such  simple  grant  would  be  to  car^ 
ry  the  property  rlg^t  contended  for  by  the 
appellee,  the  additional  terms  of  the  act  must 
have  been  intended  to  limit  what  would  bave 
been  the  effect  of  such  a  grant;  whereas.  If 
an  unqualified  grant  would  not  have  given  it 
the  added  language  is  insufficient  to  do  sa 
Ignoring  both  the  title  and  tbe  pre«unble, 
considered  merely  as  such,  there. is  stlU  ap- 
pfirent  in  its  body,  or  enacting  part,  the  dis- 
tinct public  purpose  of  connecting  the  diore 
and  Imnks  of  bays,  harbors,  and  streams 
with  the  chann^  of  navigable  waters.  In- 
stead of  being  an  absolute  and  unqualified 
gift  to  individual  proprietors  of  land  inter- 
vening the  Eihore  or  banks  and  the  diannel, 
It  Is,  BO  long  as  the  water  shall  not  be  cm- 
verted  into  land  by  filling  In,  a  grant  for 
a  partlcolar  end  and  specially  defined  use, 
and  one  In  which  the  terms  used,  coneOdered 
with  reference  to  the  subject-matter,  Aow 
that  the  pqbUc  trust  upon  which  tbe  property 
was  held  was  not  lost  sight  of,  but  its  preset^ 
vatlon  and  promotion  intended.  This  pur- 
pose, in  so  far  as  is  shown  by  tbe  enacting 
part  of  the  statute,  (outside  of  Uie  words, 
"for  the  considerations  above  mentioned.'' 
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which  mean,  "to  the  end  Indicated  by  the 
ppoamble,")  Is  to  be  found  In  the  words,  "giv- 
ing them  the  fviU  right  and  privilege  to  build 
wharves  into  streams  or  waters  of  the  bay 
or  harbor  as  far  as  may  be  necessary  to  ^- 
fect  the  purposes  described,  and  to  fill  up 
from  the  shore,  bank,  or  beach  as  far  as  may 
be  desired,  not  obstracttng  the  chann^,  but 
leaving  foil  space  for  the  requirements  of 
commerce,  and  upon  lands  so  filled  in  to  erect 
warehouses  or  other  buildings;"  the  words 
"purposes  described,"  used  In  this  connec- 
tion, referring  to  that  of  facilltatiDg  the  land- 
ing and  storage  of  goods  as  stated  in  the  pre- 
amble, by  Ute  means  Indicated  In  the  act; 
and  they  In  effect  Incorporate  the  preamble 
Into  the  body  of  the  statute,  and  make  It  a 
part  tliereof.  Nowhere  in  the  statute  can 
anything  be  found  that  is  inconsistent  with 
the  intent  indicated.  The  language  of  the  ti- 
tle and  that  of  the  preamble  and  the  remain- 
der or  body  of  the  statute  are  In  fullest  ac- 
cord with  it,  and  there  Is  no  Inconsistency  be- 
tween the  title  and  preamble  and  the  remain- 
der of  the  act  The  people  of  the  state  being 
the  proprietors  of  all  the  navigable  streams, 
bays,  and  harbors,  and  of  the  land  beneath 
them,  (Attorney  General  v.  Chambers,  4  De 
Gez,  M.  &  O.  205;  Stevens  r.  Railroad  Co., 
34  N.  J.  Law,  633,)  and  the  legislature,  their 
representative,  deeming  it  to  be  for  the  pub- 
lic good  and  the  promotion  of  commerce  that 
wherever  wharves  were  required  to  bring  to- 
gether the  shore  and  the  channel  or  the  for- 
mer and  the  vessels  navigating  such  waters, 
wharves  should  be  buUt  and  war^ouses 
erected  for  facilitating  the  landing  and  stor- 
age of  goods  which  might  be  the  subjecrt  of 
conveyance  cm  any  of  such  navigable  waters, 
and  recognizing  ttiat  sudh  ownership  of  the 
state  and  its  consequent  powers  were  a  bar 
to  the  riparian  owner  buUdlng  such  wharves 
or  improving  their  riparian  lots  In  any  of  the 
ways  permitted  by  tJie  statute,  and  the  pub- 
lic or  state  noit  being  prepared  to  undertake 
the  work  of  building  such  wharves  or  filling 
in  ttie  water,  it  determined  to  encourage  the 
riparian  owner  to  do  what  the  state  alone 
could  do  of  itself,  or  authorize  anoither  to  do, 
wltliout  possibility  of  any  interferoice  that 
would  cause  a  loss  to  such  riparian  proprie- 
tor. The  plan  of  the  act  is  tha/t  the  title  of 
the  submerged  land  should  be  vested  in  the 
riparian  owner  for  these  uses  and  purposes. 
The  state,  "for  the  considerations  above  men- 
tioned," divests  herself  and  invests  the  ripa- 
rian owner  with  the  title  to  the  land.  These 
"considerations"  are  tor  Vtxe  purpose  and  end 
that  commerce  may  be  benefited  In  tlie  man- 
ner described  by  the  statute;  and  that  the 
grant  is  one  of  the  class  in  which  the  pur^ 
pose  that  the  submerged  land,  which  is  tbe 
subject  of  the  grant,  shall,  as  long  as  It  is  of 
Uiat  duuHcter,  be  used  or  applied  for  the 
benefit  ot  commerce,  is  apparent  and  control- 
ling. Admitting  that  it  vested  the  full  title 
in  him,— as  it  would  seem  it  did,— still  the 
sole  uses  and  the  purposes  of  exclusive  benefit 


to  himself  for  wUch  it  was  vested  are  those 
declared  in  the  act,  and  necessarily  Implied 
In  the  same.  As  the  holder  of  such  title,  he 
was  to  have  the  rlgbt  and  privilege  to  build 
wharves  into  the  stream  or  waters  of  the 
bay  or  harbor  as  tnr  as  may  be  necessary 
to  effect  the  purpose  of  landing  and  storing 
goods  which  at  any  time  are  to  become  or  be 
the  commerce  of  such  stream  or  other  wa- 
ters, not  obstructing  the  channd,  but  leaving 
full  space  for  the  requlrem^its  of  commerce. 
He  also  has  the  right  to  fill  up  tlie  water 
from  the  shore,  bank,  or  beach  as  far  as  he 
may  desire,  not  obstructing  the  channel;  be- 
ing thus  allowed  to  extend  the  shore  from 
the  original  high-water  mark  towards  the 
edge  of  the  channel  by  supplanting  "Qie  water 
by  earth,  converting  pro  tanto  the  natural 
water  way  Into  earth;  and  with  the  furtber 
right  and  privilege,  in  the  latter  case,  of 
erecting  warehouses  or  other  buildings  "up- 
on lands  so  filled  in."  Though  the  act  se- 
cures to  the  riparian  ownw  the  right  of  such 
beneficial  Improvement  of  the  submerged 
land,  and  consequent  improvement  of  his  ri- 
parian lot,  and  though  the  improvements  con- 
templated by  the  act,  when  made,  can  be 
used  for  all  proper  piu-poses  by  the  owner  in 
the  same  way  that  similar  properties,  how- 
ever obtained,  may  be  used,  yet  it  never  was 
the  purpose  of  the  act  that  any  beneficial  use 
of  the  submerged  land  or  bed  of  the  waters 
distinct  from  thtut  appertaining  to  any  otber 
member  of  the  public  sliould  vest  in  the  ri- 
parian owner,  or  be  oijoyed  by  him,  exc^t 
and  until  there  has  been  an  application  of  the 
submerged  land  to  the  designated  purposes 
of  the  statute  by  making  improvements  of  the 
ctuiracter  indicated.  Until  this  is  done  none 
of  the  exclusive  privileges  offered  by  or 
fiowing  from  Che  statute,  as  Incident  to  such 
improvements,  arise.  The  making  of  these 
improvements  are  contingencies  upon  which 
the  l^slature  intended  that  the  exclusive 
rights  neoesaaiy  to  the  enjoyment  of  the 
same  should  arise.  It  never  was  its  inten- 
tion that  the  general  rights  of  the  public  as 
to  the  use  of  the  land  or  water  should  be 
Impaired,  or  In  any  manner  affected,  so  long 
as  the  riparian  owner  did  not  see  fit  to  avail 
himself  of  the  special  privileges  of  the  act; 
to  hold  that  it  was  would  be  to  convert  into 
an  obstacle  to  commerce,  and  curtailm^it  of 
the  rights  of  the  public,  that  which  was 
intended  as  a  promoter  of  both  in  a  specially 
prescribed  manner,  and  would  give  without 
consideration  special  privileges  whlcb  tt  was 
not  intended  should  accrue  except  upon  the 
performance  of  wbat  are  the  purposes  of  ttie 
aot,  and  must  have  been  deemed  an  essential 
to  their  enjoyment  The  statute  vests  him 
with  the  title,  or  annexes  to  the  titie  to  the 
riparian  land  the  ownership,  of  the  land 
granted  by  it  out  to  tbe  channel,  but  the  ben- 
eficial use  by  him  of  this  tltie  and  land  ore  so 
limited  by  the  other  words  and  general  pur- 
poses of  the  act  that  as  against  the  public, 
the  state,  or  any  citisen  of  the  state,  he  turn. 
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outside  of  the  right  to  Improve,  and  thereby 
secnre,  the  consequential  rights  Incident 
'thei«to,  and  the  remedies  for  proteoUng  sadi 
right  to  Improvei,  no  other  or  greater  right  or 
privilege  than  any  other  citizen  of  the  state 
has.  As  long  as  he  does  not  avail  himself  of 
this  right,  he  Is  the  holder  of  the  legal  title, 
toot  without  certain  powers,  always  Incident 
to  sovereignty,  In  connection  with  such  lands 
ood  watars,  and  subject  to  the  power  and 
duty  of  the  state  to  restrain  the  use  of  sncdi 
land  to  the  purposes  of  the  grant  New  Or- 
letms  ▼.  U.  S.,  10  Pet.  662,  737.  Of  course, 
be,  In  the  absence  of  subsequent  constitntlon- 
el  or  valid  legislation,  can  protect  his  exdu- 
slve  right  to  Improve  from  Invasion  by  "any 
either  person,"  but,  except  for  the  purposes 
of  making  such  Improvements,  he,  until  he 
does  make  them,  has  no  more  right  to  land 
upon,  to  traverse,  to  fish  for  ^ther  floating  or 
swimming  ae  shell  fish,  or  to  dig  in  or  use 
such  lands  below  high-water  mark,  or  the 
waters  above  them,  than  any  other  citizen 
haa  The  terms  of  the  statute,  other  than 
those  which  merely  vest  the  title,  limit  the 
use  of  the  land,  the  subject  of  that  title,  Just 
the  same,  and  eiven  more,  under  the  sMct 
rules  of  constmctton  obtaining  In  cases  of 
public  grants,  as  the  same  clauses,  in  the 
usual  form  of  an  habendum,  may  limit  the 
ordinary  granting  words  of  a  deed  of  con- 
veyance. 2  BI.  Oomm.  298;  3  Washb.  Real 
Prop.  437-440;  Walters  v.  Bredln,  70  Pa. 
St  285;  Nightingale  v.  Hidden,  7  B.  I.  115, 
118.  These  words  cannot  be  Ignored.  They 
were  put  there  to  limit  and  qualify  the  right 
of  the  riparian  owner,  and  preserve  to  the 
pubUc  every  right  not  deariy  expressed  by 
them,  or  necessarily  Implied  by  their  mean- 
ing, as  given  to  such  owner.  The  use  of 
these  lands,  and  the  waters  over  them.  In 
Itie  digging  and  removing  of  phosphates  or 
other  substances  on  or  beneath  their  snrf&oe 
for  gain  is  not  within  either  the  expression 
or  the  implication  of  these  terms,  or  the  piuv 
pose  or  Intmt  of  the  statute.  Before  the  act 
any  dtisen  of  the  state  had  the  right  to  go 
upon  these  waters,  including  the  shore  when 
tbe  tide  is  down  below  high-water  mark,  and 
to  take  flsh  from  such  waters  and  shore,  and 
neither  these  nor  any  other  of  the  uses  to 
which  they  were  subject  then  have  been 
taken  away  by  the  statute  so  long  as  the 
riparian  owner  has  omitted  to  make  any  of 
the  improvements  contemplated  by  the  stat- 
ute; but  he  oould  not  go  there  and  dig  up  the 
soil  independent  of  the  control  and  regula- 
tion of  the  state,  and  convert  it  to  his  own 
use  or  gain,  iko'  can  he  do  so  now,  nor  has 
the  statute  given  the  riparian  owner  Hie 
right  to  do  so.  Gould,  Waters,  {  24.  Oraxit 
that  his  right  to  Improve,  and  thereby  secure 
benefits  conteiqplated  by  the  act  as  the  re- 
sult of  such  improvements,  If  he  chooses  to 
exorcise  It  may  prevent  the  state  from  per- 
mitting any  one  «lse  to  go  there  and  take 
phosphaitfes,  and  defeat  his  ri^t  to  so  im- 
ffrore^  and  beUevlng,:a8  we  do,  tliattfae  ex- 


ercise of  the  right  secured  by  the  statute, 
to  convert  waiter  Into  land  l^  fining  in,  re- 
sults in  Uie  ownership  of  such  land  as  any 
other,  or  as  land  rdieved  of  all  the  tmats  of 
its  former  subm«-ged  condition,  still  the  act 
grants  to  the  riparian  proprietor  no  such 
right  as  to  or  in  the  land  In  1»  natural  condi- 
tion, and  the  state  has  not  parted  wltti  Its 
power,  as  the  representative  of  the  people, 
to  prevent  any  use  of  the  land  wlildi  is  not 
authorized  by  the  statute.  New  Orleans  v. 
n.  S.,  10  Pet  662,  737.  Ooncedhig  that  the 
legrlslatore  may  be  limited,  by  the  nature  of 
the  people's  tenura  at  sucih  lands  explained 
above,  In  its  powen  as  to  the  manner  in 
whidi  phosphates  may  be  authorized  to  be 
taken,  even  by  a  riparian  owner,  still.  In  the 
absence  from  the  statute  of  any  authority  to 
take  them  from  the  beds  of  navigable  wat»B, 
he  cannot  do  so  except  by  the  consent  of  tiie 
state  duly  given  by  Uie  lawmaking  power, 
and  upon  such  terms  and  conditions  as  it 
may  prescribe. 

The  decision  In  HotKiken  v.  Railroad  Co., 
124  TT.  S.  656,  8  Sup.  Ot  Rep.  643,  is  not  in 
conflict  with  the  above  conclusions;  and  wliat 
was  expressly  stated  in  the  legislation  there 
as  to  benefits  arising  when  the  ImixovementB 
should  be  made  Is  with  equal  force  implied 
h»«  to  the  extent  stated  above. 

That  such  limited  use  of  the  lands  was  in- 
tended hy  the  legislature  is  also  diown  by  the 
last  clause  of  the  second  section  of  the  act 
which  clause  reads:  "Also  confirming  to  the 
riparian  proprietors  all  improvements  whldi 
may  have  heretofore  been  made  upon  sub- 
merged lands,  for  the  purposes  within  men- 
tioned." Construing  it  as  meaning  to  confirm 
to  sndi  propriet(»«  only  such  improvements 
as  had  been  made  for  the  special  purpose  of 
facilitating  the  landing  and  storage  of  goods, 
or  b^iefit  ot  commerce,  or  as  intending  to 
confirm  for  the  advancement  of  the  purposes 
of  the  act  all  improvements  of  whatever  na- 
ture, it  Is  stlU  clear  that  the  use  of  the  land 
and  such  improvements  for  sudi  purposes  of 
commerce  was  the  end  whldi  the  legislature 
had  in  view.  The  Intent  to  Bmtt  the  use  of 
the  land  in  its  natural  state  is  farther  shown 
by  the  fact  tliat  no  authority  is  given  "to 
erect  warehooses  or  otiher  buildings"  except 
on  land  which  may  l>e  "filled  In,"  the  idea 
evidently  being  that  until  the  wat^  was 
made  land,  only  wharves,  a  Imown  insttn- 
ment  of  commerce,  should  be  built  on  the 
submerged  land;  (w,  in  otiier  words,  that  so 
long  as  any  land  granted  by  the  act  remain- 
ed submerged,  such  land  stiocild  only  be  used 
for  purposes  of  commerce^  Of  course,  as 
soon  as  It  becanro  land  by  being  filled  in, 
there  was  no  more  reason  why  It  should  not 
be  botlt  upon  than  other  land  adjacent  to  the 
watfer.  It  is  entirely  relieved  ot  the  trust  at- 
tached to  lands  submerged  by  navigable  wa- 
ters. Just  as  tf  It  had  become  land  by  accre- 
tion or  sudden  upheaval 

The  only  remaining  provision  of  the  act 
necesKiry  to  be  discussed  under  the  facta  of 
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tills  ease  la  that  glTtn^  to  ilpaxlaa  propile- 
toni  the  rigbt  to  preyent  encroachments  of 
ansj  other  person  npon  all  sach  submersed 
land  tn  the  direction  of  their  lines  oontlnued 
tD  the  channel,  by  bill  in  chancery  or  at  law, 
and  to  have  and  maintain  octicMi  of  treepess 
In  any  court  of  competent  Jurisdiction  in  the 
state  for  any  interference  with  8u<di  proper- 
ty. This  provision  Is  not,  and  was  not  In- 
tended as,  a  grant  of  any  property  rlgbt,  and 
cannot  be  InToked  as  sach.  It  is  simply 
remedial  in  its  nature,  end  gives  nothing 
wUch  woxdd  not  flow  to  the  riparian  owner 
by  Implication  from  other  parts  of  the  sta/t- 
nte.  We  mnst  look  to  the  rights  granted  by 
the  act  to  aseertaln  whait  can  be  held  to  be 
"encroadunents  by  another  person  npon  all 
aacb  sabmeiiged  land,"  or  "an  interference 
tiHix  stKdi  property,"  as  against  tbe  riparian 
owner.  We  have  stated  sevetal  things  which 
would  not  be,  and  sta/ted  a  class  of  things 
that  miglit  be.  No  sudi  encroa<dimentB  or  in- 
terferenoe  are  shown  by  this  record. 

Whether  we  shonld  hold  Ihe  word  "chan- 
nel" to  mean  merely  the  "point  of  practical 
naTlgation,"  or  give  It  an  interpretation  more 
favuraltle  to  the  riparian  owner,  we  are  sot- 
isfled  that  the  grant,  construed  as  It  Is  above, 
to  valid;  but  we  cannot  admit  that  a  dispo- 
sition of  the  land  under  the  eirilre  water 
front  <rf  onr  actually  navigable  streams,  bays, 
and  harbors,  on  terms  lefis  favorable  to  the 
public,  would  be  so. 

In  Interpreting  this  statnte  we  do  not  think 
we  have  given  any  effect  to  the  preamble 
tliat  ttte  purview  of  the  act  does  not  Itaeit 
sustain,  (Potter,  Dwar.  St  267-209,)  or  have 
ignored  or  treated  as  surplusage  any  of  the 
words  of  'Oie  statote,  nor  given  too  mucb 
force  to  any  of  them,  and  thereby  given  the 
law  a  meaning  different  from  the  Intent 
shown  by  it  as  a  whole;  and  the  iut^it  and 
purpose  whloii  we  haye  ascribed  t»  the  law- 
makers la  founded  upon  the  nt^ening  of  the 
words  of  the  act  considered  as  a  whole,  and 
with  reference  to  its  subject-matter.  So  con- 
sidered, the  act,  tn  onr  Judgment,  does  not 
Import  a  broader  meaning  or  different  In- 
tent than  we  have  given  it  Id.  175-194,  and 
notes. 

The  dedsioDs  on  the  Ifassachuaetts  Colo- 
nial Ordinance  are  worthy  of  consideration 
In  this  connection.  The  ordinance,  as  adopt- 
ed In  the  year  1641,  was:  "Every  inhab- 
itant that  Is  an  householder  shall  have  free 
flsbing  and  fowling  in  any  great  ponds  and 
bayes,  coves  and  rivers,  so  farre  as  the  sea 
ebbes  and  flowes  within  the  precincts  of  the 
towne  where  they  dwell,  unless  the  :firee  men 
of  tile  same  towne  or  the  general  court  have 
otherwise  i^ipropriated  them;  provided  that 
this  shall  not  be  extended  to  give  leave  to 
any  man  to  come  upon  others'  propertie 
without  there  leave"  In  1647  It  was 
amended  thus-  "The  whldi  clearly  to  de- 
termine; It  Is  dedared  that  in  all  creeks, 
coves  and  other  places  about  and  uixm  salt 
water,  where  the  sea  ebbs  and  flows,  the 


proprietor  of  the  land  adjoining  shall  have 
propertie  to  the  low-water  mark,  where  the 
sea  doth  not  ebbe  above  a  hundred  rods 
and  not  more  wheresoever  It  ebbs  further; 
provided,  that  audi  prc^rletor  shall  not  by 
this  llbertie  have  power  to  stop  or  hinder 
the  passage  of  boats  or  other  vessds.  In  or 
through  any  sea,  creelu  or  coves,  to  other 
men's  houses  or  lands."  Vide  note  to  Com. 
T.  City  of  Roxbury,  9  Gray,  485;  Com.  v. 
Alger,  7  Onsh.  67.  In  Com.  v.  Oharlestowni 
1  Pick.  180,  an  indictment  fOr  a  nuisance 
in  not  repairing  bridges  which  the  court  of 
sessions  had  established  over  a  navigable 
stream,  the  opinion  (pages  183,  184)  having 
observed  that  the  government  to  encourage 
the  building  of  wharves,  quays,  and  v\&b, 
and  to  prevent  disputes  and  litigation,  tians- 
ferred  its  property  in  the  shore  of  all  creeks, 
coves,  and  other  places  upon  the  salt  water, 
where  the  sea  ebbs  and. flows,  says:  "Those 
who  thus  acquired  the  property  of  the  shore 
were  restricted  from  sudi  a  use  of.  it  as 
would  impair  the  public  right  of  passing 
over  the  watw,  in  boats  or  other  vessds, 
through  any  sea,  creeks,  or  coves,  to  other 
men's  houses  or  lands,  by  which  It  was  In- 
tended to  reserve  a  free  passage  over  the 
water  in  such  places,  in  the  same  manner 
as  it  existed  before  the  public  property  In 
the  shore  was  transferred.  The  ordinance 
of  1041  has  therefore  made  no  alterations 
in  the  use  of  places  therein  described  while 
they  are  covered  with  water,  and  they  re- 
main free  for  all  the  cltlsens  of  the  com- 
monwealth; so  that  even  the  proprietor  Of 
the  fiats  cannot  lawfully  erect '  anything 
upon  them  which  will  obstruct  or  hinder 
audi  passage,  thoqgh  he  may  build  wharves 
extending  towards  the  sea  to  the  distance 
of  one  hundred  rods,  provided  he  do  not 
thereby  straiten  or  IntoTupt  the  passage 
over  the'  water  In  such  manner  as  to  con- 
sUtute  a  public  nuisance."  The  case  of 
Com.  V.  Alger,  7  Oosh.  53,  dted  supra,  is 
one  whMe  the  defendant  was  In  1849,  and 
had  been  for  more  than  SO  years,  a  riparian 
owner  fronting  on  the'  harbor  of  Boston.  In 
1837  a  statute  relating  to  encroachments 
upon  such  harbor  was  passed,  the  first  and 
second  sections  of  which  established  a  line' 
designated  by  local  objects.  The  third  sec- 
tion enacted  that  no  wharf,  pier,  building, 
or  Incumbrance  of  any  kind  diall  ever  be 
extended  beyond  sudi  line  Into  or  over  the 
tide  'water  In  the  harbor;  and  the  fourth, 
that  no  person  shall  enlarge  or  extend  any 
such  structure,  which  is  now  erected  on  the 
Inner  side  of  said  line,  further  towards  sudL 
line  than  such  structure  now  stands,  tor  than' 
the  same  might  have  been  lawfully  enlarged 
or  extended  before  the  passage  of  this  act 
veitfaout  leave  first  obtained  from  the  legis- 
lature; and  the  fifth  section,  that  no  person 
shall  in  any  other  part  of  the  harbor  belong- 
ing to  the  commonwealth  erect  or  cause  to' 
be  erected  any  wharf  or  pier,  or  begin  ta 
areot  any  whaxf  or  pier  therein,  or  placw 
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any  stone,  wood,  or  otber  materials  In  said 
harbor,  or  dig  down  or  remove  any  of  the 
land  covered  with  water  at  low  tide,  with 
Intent  to  erect  any  wharf  or  pier  therein, 
or  to  enlarge  or  extend  any  wharf  or  pier 
now  erected:  provided,  however,  that  noth- 
ing herdn  contained  shall  be'  construed  to 
restrain  or  control  the  lawful  rights  of  the 
owners  of  any  lands  or  flats  In  said  harbor. 
The  sixth  section  made  any  violation  of  the 
act  a  misdemeanor,  punishable  by  flue,  and 
provided  for  the  removal  of  any  such  offend- 
ing structure  as  a  nuisance.  Acts  of  1840, 
1811,  and  1847  provided  toe  changes  of  the 
line,  the  acts  of  1840  and  1847  containing 
Similar  provisions  to  those  of  sections  8,  4, 
6,  and  6  of  the  act  of  1837,  exc^t  that  they 
omitted  the  proviso  to  the.  fifth  section.  Al- 
ger was  indicted  nnder  the  act  of  1847.  In 
1843  he  began  to  build  a  wharf  on  his  flats, 
and  constructed  the  northerly  wall  thereof 
from  his  upland  nearly  to  the  channel,  and 
then  {Uled  in  and  constructed  the  wharf, 
bat  did  not  complete  it  until  the  line  had 
been  established  pursuant  to  the  act  of  1847, 
after  which  he  built  a  triangular  pier,  com- 
plained of  in  the  Indictment,  which  pier 
forms  part  of  the  wharf  as  originally  com- 
menced by  him.  This  pier  was  beyond  the 
line  of  1847,  but  on  defendant's  flats,  and 
not  100  rods  from  the  upland,  nor  below 
low-water  mark,  was  no  injury  to  naviga- 
tion, and  was  not  so  far  beyond  the  com- 
missioners' line  or  so  near  the  <±annd  as 
the  northerly  wall  of  the  wharf  was  built 
in  1843.  There  was  verdict  of  guilty,  and 
the  supreme  court  of  Massachusetts,  in  af- 
firming the  same,  passed  upon  the  nature 
and  effect  of  the  col<mial  ordinance,  and  the 
question  of  the  invalidity  of  the  statate  of 
1847,  as  impairing  the  rights  vested  by  such 
ordinance  in  riparian  proprietors.  As  to 
the  ordinance  it  was  held  that  it  vested  In 
the  riparian  owner  the  fee  of  the  flats  as 
land,  and  not  as  an  Incorporeal  heredita- 
ment; and  the  farther  views  on  this  point 
are  best  explained  by  the  following  extracts 
from  the  opinion:  "Again,  the  construction 
which  has  been  pat  upon  this  act  In  all  the 
Judicial  decisions  which  have  been  made 
upon  it,  *  *  *  has  been  that,  notwith- 
standing the  act  vests  a  fee  in  the  soU  In 
the  riparian  proprietor,  analogous  to  the 
Jos  privatum,  or  right  of  property;  which 
at  the  common  law  the  crown  could  grant 
to  a  subject,  yet  that  the  land  between  high 
water  and  low  water,  until  it  was  Indosed, 
built  upon,  or  so  occupied  by  the  riparian 
proprietor,  so  far  partook  of  its  original 
character  that  whilst  covered  by  the  tide 
water  the  public  and  all  persons  might  law- 
fully use  It,  might  sail  ova:  it,  anchor  upon 
It,  flsh  upon  it,  and  by  so  doing  no  pers<m 
should  be  held  to  commit  a  trespass,  or  dis- 
seise the  owner,  or  take  adverse  possession. 
1%«  publlo  used  only  a  comm<Hi  right  by 
so  using  these  lands  when  covered  with  tide 
water.    •    •    •     Ixx^ng  at  the  terms  of 


this  law,  and  the  purposes  for  which  It 
was  Intended,  the  object  seems  to  have 
been  to  secure  to  riparian  proprietors  in 
general,  without  special  grant,  a  property 
in  the  land,  with  full  poww  to  erect  such 
wharves,  embankments,  and  war^ooses 
thereon,  as  would  be  usually  required  for 
purposes  of  commerce,  subordinate  only  to 
a  reasonable  use  of  the  same  by  other  Indi- 
vidual riparian  proprietors  and  the  pablic. 
for  the  purposes  of  navigation,  through  any 
sea,  cre^s,  or  coves,  with  their  boats  and 
vessels."  As  to  the  act  of  1847,  the  decision 
was  that  the  l^slature  had  power  to  estab- 
lish lines  in  the  harbor,  beyond  which  no 
wharf  should  be  extended  or  maintained, 
and  to  declare  any  wharf  extended  or  main- 
tained beyond  such  lines  a  pnbhc  nuisance; 
and  that  statutes  doing  this  take  away  the 
ri^t  of  proprietors  of  flats  in  the  harbor 
beyond  the  lines  to  build  wliarves  therein, 
even  when  they  would  be  no  actaal  injury 
to  navigation.  That  such  statutes  were  not 
unconstitational  on  account  of  making  no 
provision  for  compensation  to  the  owner, 
nor  as  Impairing  the  obligation  of  the  grant 
made  by  the  colonial  ordinance;  bat  that 
such  statutes  could  not  aSect  wharves  erect- 
ed before  their  passage.  In  Com.  v.  Tewks- 
bury,  11  Mete.  (Mass.)  65,  it  was  held  that 
a  statute  which  imposed  a  penalty  on  any 
person  who  should  take,  carry  away,  or  re- 
move any  stones,  gravel,  or  sand  from  any 
of  the  beaches  In  the  town  of  Ohelsea,  was 
passed  for  the  purpose  of  protecting  the 
harbor  of  Boston,  and  extended  as  w^  to 
the  owners  of  the  soil  as  to  strangers;  and 
that  the  statute  did  not  constitute  such  a 
taidng  of  private  property  and  appropriating 
It  to  private  use,  within  the  meaning  of  the 
usual  constitutional  provision,  as  to  render 
the  statute  void,  although  no  compensation 
to  the  owner  was  provided  for  in  it.  An- 
other case  illustrating  the  effect  of  this  col- 
onial ordinance  is  that  of  Weston  ▼.  Samp- 
son, 8  Gush.  347,  decided  in  the  same  year, 
yet  subsequently  to  Com.  v.  Alger,  supra. 
It  was  an  action  of  trespass  quare  clausom, 
by  the  plaintiffs  against  defendants,  who 
went  In  their  boat  upon  plaintiffs'  flats, 
between  hl^  and  low  water  mark,  and 
within  100  rods  of  the  shore,  and  there  at 
low  water  dug  clams,  and  carried  them 
away  In  th^r  boat  It  was  held  that  the 
common-law  right  of  fishing  extended  to 
shell  fish,  as  well  those  embedded  In  the 
soil  as  those  which  lie  on  the  surface.  That 
this  right  of  fishing  ^Aended  to  the  people 
of  Massachusetts,  and  has  not  been  taken 
away  by  the  colonial  ordinance.  That, 
thou^  under  it  the  riparian  owner  "has  an 
interest  In  the  soil,  It  Is  not  an  absolute 
and  nnquallfled  ownership;  but  so  long  as 
fiats  so  situated  are  left  open,  unoccupied 
by  a  wharf,  dock,  or  other  inclosnre,  so 
long  as  the  tide  ebbs  and  flows  over  them, 
they  so  far  retain  their  original  «diaracter 
and  remain  public.    •    •    •    Tbe  rtile^  es- 
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tabliahed  by  usage  and  Judicial  declalon,  haji 
been  that,  although  the  ordinance  transfers 
the  fee  to  the  riparian  owner,  yet,  until  it 
l8  so  used,  built  upon,  or  occupied  by  the 
owner  as  to  Qcdude  boats  and  vessels,  the 
right  of  the -public  to  use  it  is  not  taken 
away,  but  that  whilst  open  to  the  natural 
ebb  and  flow  of  the  tide  the  public  may 
use  it,  may  sail  over  It,  anchor  upon  It,  fish 
upon  it;  and  by  so  doing  commit  no  tres- 
pass, and  do  not  disseise  the  owner."  Drake 
V.  Curtis,  1  Gush.  413.  In  Lakeman  v.  Bum- 
baio,  7  Gray,  437,  the  action  was  in  tort 
for  breaking  and  entering  the  plaintiff's 
dose,  and  talcing  clams,  and  there  was  ver- 
dict for  defendant,  who  pleaded  the  ri^t  of 
free  fistilng  in  all  the  citizens  of  the  com- 
monwealth. The  decision  sustained  the  ver- 
dict. A  part  of  the  testimony  In  this  case 
waa  Uiat  for  62  years  plaintiff,  at  his  father 
before  him,  had  claimed  the  exclusive  right 
to  dig  dams  on  that  part  of  the  beach,  in- 
duding  the  premises,  and  had  been  in  the 
habit  every  year  of  selling  rights  to  other 
persons  to  do  so,  and  had  always  driven 
away  persons  who  came  to  dig  without 
their  leave,  and  had  often  prosecuted  and 
recovered  judgment  against  them  before  a 
Justice  of  the  peace;  and  that  for  more  than 
20  yetu's  plaintiff  had  taken  pains  to  culti- 
vate dams  on  these  flats  by  transplanting 
and  propagating  them;  and  that  before  the 
publication  in  1854  of  the  decision  in  Wes- 
ton V.  Sampson  no  one  ever  claimed  a  ri^t 
to  dig  clams  on  these  flats,  and  that  since 
that  time  plaintiff  had  gone  with  a  number 
of  men  and  dug  a  ditch  around  the  flats 
where  he  had  planted  dams  and  put  down 
stakes,  but  th^  were  pulled  up  by  persons 
who  came  to  dig.  Proctor  v.  "Wells,  103 
Mass.  2ia  In  Padcard  v.  Ryder,  144  Mass. 
440.  11  N.  E.  Rep.  578,  the  dedslon  was 
that  a  person  may,  from  a  txMit,  enter  upon 
and  walk  along  the  nnindosed  fiats  of  an- 
other, between  high  and  low  water  mark, 
and  within  100  yards  of  the  upland,  for  the 
purpose  of  fishing  in  the  sea,  and  may  so 
flish  while  on  such  flats. 

Limited  as  is  the  right  of  the  riparian 
proprietor  xmAeae  the  Massachusetts  ordi- 
nanoe,  construed  as  it  has  been  in  the  light 
of  the  common  law  as  to  the  ri^t  of  the 
publio  in  navigable  waters  and  the  lands 
tberennder,  still  we  tlilnk  there  is  a  maui- 
teat  distinction  between  that  grant  and  our 
ripaxlan  act  There  it  was  the  manifest  pur- 
pose to  grant  all  that  property  in  the  shore 
that  could  be  granted  not  inconsistent  with 
the  right  of  passage,  navigation,  and  ilsLlng 
referred  to.  The  saving  of  the  public  rights 
there  are  to  be  found  in  the  dedaration  as  to 
free  flsliing,  and  the  proviso  aa  to  the  pas- 
sage of  boats  and  vessels,  and  the  oommon- 
law  prindples  above  referred  to.  Mere  Hie 
right  of  the  public  is  not  founded  on  a  mere 
declaration,  an  exception  or  proviso  or  sav- 
ing dause,  or  application  of  the  designated 
prindples  of  law  t»  a  general  grant,  but  In 


the  fiict  that  Hie  beneficial  right  granted  to 
the  riparian  owner  is  spedal  and  limited, 
and  carefully  defined,  manifesttug  tlie  legls- 
latl've  intent  that  all  that  is  not  dearly  oai^ 
rled  by  it  should  remain  in  the  public;  and 
to  this  residuum  of  ttie  public  interettt  the 
legal  title  hdd  by  the  riparian  prci>rictor 
Is  OS  mudi  subject  as  it  would  t>e  if  it  re- 
mruned  in  the  state,  charged  with  the  same 
benefidal  interest  in  his  favor  which  has 
been  given  to  him  by  the  statute.  Gmntlng 
that  our  riparian  owners  may  maintain  tres- 
pass against  those  who  dig  and  carry  away 
a  part  of  the  soil,  as  it  was  held  in  Porter 
V.  Shehan,  7  Oray,  435,  that  the  Mafisacfau- 
setts  owner  ooold  where  there  waa  a  tak- 
ing of  "musde  bed,"  it  must  be  upon  the 
theory  that  such  a  trespass  damages  or  im- 
pairs the  right  to  make  improvements  con- 
templated by  the  statute.  Except  for  the 
purpose  of  sucb  Improvement,  he  haa  neither 
under  the  statute  nor  independent  of  It  no 
more  or  other  right  of  action  for  or  in  re- 
straint of  such  a  taking  tlian  any  other  dtl- 
zen  has. 

The  statute  of  June  7,  1887,  (diapter  3826, 
pp.  280,  281,  Pamphlet  Laws  of  that  year,) 
was  fuU  notice  to  the  appellees  of  the  policy 
of  the  state  with  reference  to  the  phosphate 
deposits  in  her  navigable  waters,  and  that 
no  one  was  to  be  permitted  to  take  them 
except  upon  the  terms  therein  prescribed. 
The  provision  of  the  firsi  nection  of  this 
statute,  to  the  effect  that  the  persons  named 
in  it  should  not  in  any  way  interfere  with 
the  free  navigation  of  the  navigable  streams 
and  waters  of  the  state,  w  the  private  rights 
of  any  dtlzen  residing  upon  or  owning  the 
lands  upon  the  banks  of  said  navigable  rivers 
and  waters  of  the  state,  cannot  be  invoked 
as  reoogniztng  the  right  of  a  riparian  owner 
to  take  the  phosphates  in  such  waters.  He 
had  no  sudi  right,  nor  does  this  act,  taken 
as  a  whole,  recognize  any  such  right  as  ex- 
isting in  Iiim.  The  subsequ^it  legislatlcm 
on  thla  subject  in  1891,  (chapter  4043,  Rev. 
St  pp.  081-983;  pages  74-77,  Acts  1891,)  as 
hdd  by  us  in  State  v.  Board  of  Phosphate 
Com'rs,  31  Fla.  — ,  12  South.  Rep.  913, 
deariy  a«a:ts  the  rl^^t  of  the  state  to  these 
dei>osits  as  against  the  riparian  owner;  yet 
there  Is  no  ground  for  saying  that  our  opin- 
l<m  tliere  pretends  to  dedde  anything  as  to 
the  controversy  between  the  state  and  the 
riparian  owner  as  to  the  ownership  of  such 
ptiosphatee.  Forties  taking  phosphates  dur- 
ing the  operations  of  dther  of  such  acts 
should  pay  for  them  at  the  prices  fixed  for 
therein. 

The  oyster  legislation  of  the  years  1881, 
1885,  and  1887,  to  be  found  in  sections  468- 
473,  2447,  2771,  Rev.  St,  is  not  antagonistic  to 
these  condusions.  The  sole  extent  to  which 
It  recognizes  an  exdusive  beneficial  owner- 
ship or  right  of  use  in  submerged  lands  un- 
der public  waters  in  the  riparian  proprietor 
is  "erecting  -nliarves,  wardiouses,  ve  other 
permanent  improvements  thereon;"  and  the 
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natoral  construction  to  be  given  tblB  gener- 
al language,  which  Is  to  be  found  In  sectkn 
471,  is  that  It  was  intaided  as  referring  to 
and  meant  to  preeerve  the  rights  oonferred 
by  the  riparian  act  as  therdn  defined.  This 
section,  as  It  now  stands,  was  passed  in  the 
year  1887  as  an  amendment  and  substitute 
for  a  section  of  the  act  of  1881,  which  orig- 
inal section  was  to  the  effect  that  the  act 
of  18S1  should  give  no  exduslTe  right  or 
privilege  to  plant  oysters  In  front  of  land 
then  owned  by  another  person,  and  fronting 
on  any  of  the  waters  oif  the  state,  without 
the  consent  of  the  own«r  of  sacb.  land;  and 
that  the  exclusive  iffivllege  oonferred  by  the 
operatloa  of  the  act  should  not  extend  be- 
yond the  purchase  or  entry  and  oocupatlcm  of 
the  land  In  front  of  which  any  such  oyster 
bed  may  have  been  located.  Outside  of  the 
use  of  the  words  "bays  and  harbors"  in  the 
amendatoiy  section,  there  is  practicaUy  no 
difference  in  the  two  sections.  Ekich  was 
Intended  tQ  preserve  riparian  rights  under 
the  act  of  1856,  and  nothing  more.  The 
later,  or  amendatory,  section  Is  more  spe- 
oiflo  in  Its  language,  but  not  more  effectual. 
As  against  all  other  rights,  the  ri^t  to  plant 
In  front  of  private  riparian  lands  Is  as  ex- 
clusive against  the  owner,  as  against  aiiy 
one  else,  and  as  fully  protected  by  the  penal 
cla.uses  of  the  statute.  It  may  also  be  re- 
marked here  that  It  is  clear  from  section  470 
that  the  location  of  stakes  and  buoys  to 
mark,  the  beds,  and  the  act  of  planting  of 
oysters  Itself,  wore  regarded  by  the  law- 
making power  as  pot  bdng  a  trespass  upon 
the  ripaxiao  owner's  rights,  or  an  Interfer- 
ence with  them,  if  they  did  not  actually  dis- 
turb his  making  Improvements  imder  the 
riparian  act;  and,  In  our  Judgment,  so  Icmg 
as  he  forbears  to  thus  Improve,  he  has  no 
ground  for  complaining,  and  is  not  en- 
croached upon  or  Injured,  althougb  he  will 
not,  as  against  the  oyster  planter,  estop  hlm- 
B^  to  Improve  at  his  pleasure,  except  by 
his  own  consent,  duly  and  clearly  given. 
There  is,  m<H:eover,  In  the  act  regulating  the 
deposit  of  materials  in  tide  waters,  (secticu 
936,  Rev.  St,)  no  recognition  of  any  greater 
right  In  the  riparian  owner  than  we  have 
conceded  to  him. 

We  find  in  the  opinions  of  oar  own  court, 
outside  of  one  or  two  general  expressions, 
nothing  that  can  be  regarded  as  hostile  to 
the  conclusion  we  have  rea.died,  and  cer- 
tainly notiilng  tiiat,  In  view  of  the  facts  of 
these  cases,  can  be  taken  as  committing  the 
court,  as  then  constituted,  to  a  contrary 
view.  It  Is,  moreover,  a  fact  tlmt  In  some 
of  the  opinions  there  are  expres^ons  wlUch 
Indicate  a  tendency  to  the  views  we  have  here 
announced;  as  In  RIvas  v.  Sdary,  where  It 
Is  said  that  the  Interest  of  the  state  which 
passed  under  the  riparian  act  was  "subject 
to  the  trust  that  It  was  to  be  used  for  the 
purposes  of  commerce  as  stated  in  the  stat- 
ute;" and  in  Apalachlcola  Oyster  Canning  & 
Flah  Co.  Case,  where  it  was  said  by  Judge 


Maxwell  that  'if  used  at  all.  It  must  be 
used  for  the  benefit  of  commerce  in  the  erec- 
tion of  wharves,  warehouses,  and  other  build- 
ings." And  when  It  Is  said  in  RIvas  v.  Sol- 
ary  that  the  right  to  build  wharves  "was 
an  incident  to  the  proprletoisbip,"  the  mean- 
ing of  the  court  was  that  the  right  to  build 
appertained  to  the  ownership  of  the  part  of 
the  submerged  land  on  whldi  it  might  be 
proposed  to  build,  and  could  not  exist  Inde- 
pendent of  that  ownership,  or  in  the  owner 
of  the  hl^  land,  or  of  any  other  part  at  the 
submerged  land;  but  It  was  not  meant  that 
this  use  of  the  sobmosed  land  was  not  the 
use  to  whidi  the  statute  had  limited  the 
ownership  of  the  land  granted  so  long  as  It 
remained  submerged.  It  was  never  Intend- 
ed that  these  submerged  lands  should  be 
used  for  the  erectiim  of  hotels,  or  opera 
houses,  or  mere  stores  of  trade,  nor' in  many 
other  ways  that  might  be  designated,  but 
only  that  they,  while  in  th^  natural  state, 
should  be  used  in  the  manner  epedaXly  de- 
fined by  that  statute^  No  warrant  or  antlior- 
ity  for  any  other  use  Is  to  be  found  In  the 
act,  and  the  view  that  any  other  use  Is  per- 
missible is  entirely  IireooacOable  with  the 
rule  contr<dUng  Inall  cases  of  public  grants,— 
that  the  public  cannot  be  held  to  have  parted 
with  any  right  that  is  not  expressly  granted, 
or  of  whldi  a  grant  is  deaiiy  Implied. 

The  facts  of  this  case,  In  that  the  riparian 
owner  Is  taking  phosphate  in  front  of  Its 
own  lands,  reader  entirely  unnecessary  any 
decision  of  the  question  whldi  might  arise 
If  permission  had  beoi  given  under  Ihe  phos- 
phate act  of  1891,  to  one  not  a  riparian  own- 
er, and  the  owner  claiming  the  benefit  of 
the  riparian  act  was  opposing  the  fcwmer's 
exercise  of  the  right  In  front  of  Us  lands. 
Her»  the  riparian  owno*  Is  not  exerdsing 
any  right  given  him  by  the  riparian  statute, 
but  is  doing  what  he  is  not  permitted  to  do 
without  the  consult  of  tile  state,  and  is. 
moreover,  refusing  to  comply  vrttfa  the  terms 
prescribed  by  the  state  as  a  condition  prece- 
dent to  his  doing  It 

As  to  the  contention  that  the  lands  of  ap- 
pellee do  not  ebctend  to  "low-water  maife." 
and  hence  are  not  within  the  beneficial  pur- 
poses of  the  statute,  our  conclusion,  wltbout 
further  defining  the  last  clause  of  the  sec- 
ond section  of  the  ripari.in  act  Is  that  these 
lands  are  dry  lands,  lying  on  tiie  bank  of 
the  usual  bed  ct  the  navigable  waters  of  the 
stream,  washed  by  the  flow  of  its  waters  at 
their  ordinary  stage,  and  extending  down  to 
such  waters  at  su<fli  sts^;  and  that  the  com- 
pany Is  within  the  statute,  at  least  as  to  all 
such  lands  of  ^ilch  there  was  private  owner- 
ship at  the  time  of  the  approval  of  the  ripa- 
rian statute^ 

■nie  view  we  have  taken  of  the  case  re- 
lieves us  from  settling  what  Is  meant  by  the 
term  "channel,"  as  used  In  the  riparian  act 
and  from  saying  whether  or  not  the  statute 
extends  Its  benefits  simply  to  those  who  were 
riparian  owners  when  it  became  a  law,  or 
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also  indades  those  who  have  sabeequeatly 
become  sadi  by  acgiilaitlon  from  the  state 
or  United  States  of  lands  bordering  on  nav- 
igable waten;  and  from  construing  the  term 
"low-water  mark,"  used  in  the  second  aec- 
tl(»,  farther  than  is  done  above. 

The  objecttcm  that  the  snpplemental  bill, 
whldi  is  brought  in  the  name  of  the  state 
suing  by  its  attorney  general,  as  waa  the 
original  bUl,  is  not  properly  bronght,  because 
of  certain  provl8l<nu3  of  the  i^osphate  act  of' 
1891,  Is  mitenable.  That  act  gives  the  board 
of  phosphate  commissioners  tbe  contn^  and 
management  of  the  phosphate  Interests  of 
the  state  In  the  beds  of  her  navlgalde  wa- 
ters, and  of  all  the  phosphate  therein  which 
may  be  dug,  mined,  and  removed  therefrom, 
to  the  extent  of  the  state's  interest,  and  also, 
inter  alia,  authorizes  the  board  to  Institute 
all  suits  and  legal  proceedings  in  the  name 
of  the  state  which  may  be  necessary  to  pro- 
tect the  rights  and  interests  of  the  state, 
and  to  mforce  the  collection  of  all  moneys 
due  or  whidh  may  become  due  to  it  on  ac- 
count of  phosphate  dng,  mined,  or  removed 
from  her  navigable  waters,  giving  them  au- 
thority to  employ  counsel  at  sudi  reasonable 
compensatioa  as  In  their  opinion  is  right  and 
proper.  Conceding  for  the  purposes  of  this 
case  that  its  further  enforcement  became 
suhject  to  the  discretion  of  the  board  upon 
their  appointment  imdw  the  act  of  1891,  we 
fall  to  see  anything  in  the  act  repairing  au' 
affirmative  showing  that  it  is  continued  with 
their  consent,  or  according  to  their  wlU,  or 
rendering  Its  form  improper,  evm  as  on 
original  proceeding  by  tbem.  It  is  the  state's 
suit,  brought  originally  by  her  attorney  gen- 
eral, and  the  rec(»d  affirmatively  Shows  that 
be  and  his  associate  oounsd  have  been  as- 
sisted in  its  practical  procedure  by  the  in- 
spector oif  phosphates,  an  apiK)tntee  of  the 
board,  and  its  "execative  officer."  We, 
moreover,  do  not  think  the  supplemental  bill 
introduces  a  new  subject-matter  of  suit,  but 
merely  the  continuation  of  the  same  tres- 
passing since  the  commencement  of  the  suit 
In  the  bed  of  Blade  creek. 

The  decree  will  be  reversed,  and  the  cause 
remanded  for  proceedings  not  inconsistent 
with  tbia  opinion. 

MABRY,  J.,  (dissenting.)  There  are  views 
expressed  in  the  opinion  of  the  court  pre- 
pared by  the  chief  justioe  in  construing  the 
rii)&rian  act  of  1856  in  which  I  am  unable 
to  concur.  The  theory  of  construction  as 
applied  to  the  act  does  not  seem  to  me  to  be 
the  correct  one.  That  this  act  is  valid  is 
conceded.  It  has  been  recognized  as  valid 
in  several  decisions  of  this  court,  and  in  one 
— Blvas  V.  Solaiy,  18  Fla.  122— it  has  to  some 
extent  been  construed  on  a  state  of  tacta 
making  a  construction  proper.  Conceding 
that  tlae  respondent,  the  Blac^  River  Phos- 
phate Company,  is  entitled  to  the  ben^t 
of  this  act,— that  is,  that  its  proprietorship 
of  i^tds  bordedng  09.  Black  rlyec,  a  hAT^ga^ 


ble  tide  water  stream,  brings  it  within  the 
benefits  of  the  act,— a  oonaideratloa  of  the 
act  becomes  proper. 

It  is  unquestionably  true  that  the  grant 
should  rec^ve  a  strict  oonstructl<m  as  against 
the  grantees,  and  nothing  should  be  h^d  to 
pass  from  the  state  that  is  not  clearly  with- 
in the  meaning  and  terms  of  the  grant. 
This  is  the  general  rule  of  construction  ap- 
plicable to  the  ustial  grants  from  Hub  sov- 
ereign; and  the  nature  of  the  property  whidi 
Is  the  subject  of  the  grant  ondw  consldera- 
tbm,  as  will  be  further  seen,  makes  the  rule 
strictly  applicable  here.  That  the  state  of 
Florida,  In  her  sovereign  capacity,  was,  at 
the  date  of  the  act  of  1856,  the  owner  of 
the  lands  mentioned  In  the  act,  is  beyond 
question.  Justice  Westcott  says  in  Sullivan 
V.  Moreno,  19  Fla.  200:  "Anterior  to  the  act 
of  1856  (chapter  791,  Laws  of  this  state)  the 
title  to  the  soil  of  navigable  tide  waters  to  the 
line  of  ordinary  high  tides  was  in  the  state 
of  Florida,  subject  to  the  powers  of  congress 
in  the  matter  of  regulating  commerce  under 
the  constitution  of  the  United  States.  This, 
as  a  legal  propoaltLon,  has  been  admitted  as 
settled  since  the  case  of  Pollard's  Lessee  v. 
Hagan,  3  How.  229."  This  title,  tt  is  ad- 
mitted, as  shown  by  ample  authority,  is  not 
held  by  the  same  character  of  tenure  that 
the  state  holds  her  ownership  in  the  lands 
that  constitute  a  part  of  the  public  domain, 
but  it  is  held  in  trucrt  for  certain  public  pur- 
poses. These  public  purposes  or  usee  for 
which  the  land  covered  by  water,  and  the 
shores  bounding  the  same,  are  held,  so  far  as 
I  can  ascertain  from  the  dedsloos  of  the 
courts,  grow  out  of  the  use  of  the  water. 
These  public  rights  are  mentioned  as  relajt- 
ing  to  commerce  and  the  rights  of  navlgatlmi, 
fishing,  and  bathing,  and  they  appertain  to 
the  water,  and  belong  to  the  public  general- 
ly without  discrimination.  The  tide  to  the 
shores  and  beds  of  navigable  waters,  being 
held  in  trust  for  the  public  uses  mentioned, 
la  subservient  to  and  subordinate  to  such 
uses.  The  legislature  cannot  destroy  or  take 
away  such  rights  by  simply  divecrting  the 
state  of  the  legal  title  to  the  lands  covered 
by  water.  They  would  stUl  exitft  as  long  as 
the  water  of  the  navigable  stream  remained. 
While  it  is  true  that  the  title  to  the  shores 
and  beds  of  navigable  waters,  whether  held 
by  the  state  or  an  Individual  citizen,  is  sub- 
servient to  and  subordinate  to  the  public 
rights  of  commerce,  navigation,  and  fishing, 
the  authorities  also  sustain  the  ytew  that  tbo 
state  in  her  sovereign  capacity  can  vest  in 
the  cMzen  absolute  ownership  of  parcels  of 
such  trust  property,  and  authorize  him  tq 
that  extent  to  replace  the  jus  publicum,  when 
the  parcels  can  be  granted  wtthotit  detri- 
ment to  the  public  interest  in  the  wat»s 
and  lands  remaining.  The  cases  of  Ho- 
boken  v.  Railroad  Co.,  124  U.  8.  656,  8  Sup. 
Ct.  Rep.  643,  and  Illlnais  Cent.  R.  Co.  v.  nil- 
uiAa,  146  U.  S.  387,  13  Sup.  Ot  Rep.  110. 
are  dedstons  bearing  ^n  this  point    Tbto 
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reference  is  not  maAe  In  support  of  the  vaJld- 
Ity  of  QvB  grant  under  consideration,  for, 
as  already  stated,  that  Is  conceded,  but  for 
the  purposes  of  stating  all  the  existing  con- 
ditions of  the  state's  title  at  the  time  of  the 
grant 

The  title  of  the  act  is  to  benefit  commerce. 
The  inducements  for  the  grant,  or  the  ends 
to  be  accomplished  by  it,  are  expressed  in  a 
preamble  to  the  act,  and  they  are  as  fol- 
lows: "Whereas  it  is  for  the  benefit  of  com- 
merce that  wharves  be  built  and  war^ouses 
erected  for  facilitating  the  landing  and  stor- 
age of  goods;  and  whereas  the  staite  being 
the  proprietor  of  all  submerged  lands  and 
water  privileges  within  its  boundaries,  wliich 
prevents  the  riparian  owners  from  improv- 
ing their  water  lots:  therefore"  for  these 
conslderallons  the  grant  is  made.  Giving 
due  cMidderatlon  to  all  the  language  we  find 
in  tliis  act,  as  we  must  do,  it  seems  to  me 
tbat  the  legislature  had  two  ends  in  view  as 
an  inducement  to  the  grant  These  ends 
are  clearly  expressed  to  be  the  construction 
of  wliarves  and  warehouses  to  facilitate  the 
landing  and  storage  of  goods,  and  to  en- 
courage riparian  owners  in  improving  their 
water  lots.  The  one  is  as  much  within  the 
legislative  comtemplation  as  the  other.  How 
these  ends  are  to  be  accomplished,  or  the 
Improvements  are  to  be  made,  wUl  further 
appear  upon  a  consideration  of  the  terms  of 
the  grant  itself.  The  language  of  the  grant- 
ing part  of  the  act  contained  in  the  first 
section  is  occeedingly  broad,  and  indicates 
of  itself  no  purpose  on  the  part  of  the  legis- 
lature to  impose  any  limitations  upon  the 
titie  granted  otherwise  tiian  by  those  im- 
plied limitations  tliat  attach  to  such  a  grant 
on  account  of  the  trust  character  of  the  land 
granted.  The  granting  terms  are  ttiat  the 
people  of  the  state  "divest  themselves  of  all 
right,  title,  and  interest"  to  the  lands  men- 
uoned,  "as  far  as  to  the  edge  of  the  channel, 
and  thereby  vest  the  whole  title  to  tlie  same" 
In  the  riparian  proprietors  named.  So  far 
tiiere  can  be  no  reasonable  ground  for  con- 
tention that  there  Is  anything  in  the  grant- 
ing language  itself  to  indicate  a  purpose  to 
limit  the  titie  granted,  or  even  the  uses  of 
the  land,  the  tide  to  which  is  vested  in  the 
riparian  proprietors.  The  state  h^d  tiie 
lands  granted,  however,  in  trust  for  tiie  pub- 
lic purposes  of  commerce  and  the  right  of 
navigation  and  fishing  in  the  waters  covered 
by  the  lands,  and  these  rights,  so  Icmg  aa  the 
wa-ter  remains,  are  superior  to  tiie  title  to 
ttie  lands  thus  granted.  The  broad  grant  of 
the  fuU  titie  given  by  the  language  of  the  act 
referred  to  above,  If  nothing  more  was  said, 
would  then  be  subject  to  limitations,  but 
they  would  be  such  as  are  Implied  from  the 
nature  of  the  estate  granted,  and  which  must 
not  be  disregarded  in  construing  the  statute. 
These  Implied  limitaiticMis  are  referred  to  in 
this  connection  in  order  that  they  may  never 
be  lost  sight  of  In  construing  tiie  language  of 
this  grant    Down  to  the  language  of  the 


grant  above  quoted,  including  the  granting 
words,  there  is  nothing  to  show  lliat  the  leg- 
islature designed  to  limit  the  grant  by  any- 
thing in  the  granting  terms  used;  and,  unless 
sometlilng  is  found  in  the  subsequent  part  of 
the  act  to  have  this  effect  tlie  granting  words 
must  have  their  proper  and  legitimate  mean- 
ing and  effect  subject  only  to  the  limitations, 
whatever  they  may  be,  aristug  out  of  the 
trust  nature  of  the  estate  granted. 

After  granting  or  vesting  the  full  titie  lu 
the  riparian  proprietors,  as  above  stated, 
and  in  the  same  connection  with  the  grant- 
ing words,  this  further  language  is  used: 
"Giving  tiiem  the  full  right  and  privilege  to 
build  wharves  into  streams  or  waters  of  the 
bay  or  harbor  as  far  as  may  be  necessary 
to  effect  the  purposes  described,  and  to  fill 
up  from  the  shore,  bank,  or  beach  as  far  as 
may  be  desired,  not  obstructing  the  chan- 
nd,  but  leaving  full  space  for  the  require- 
ments of  commerce,  and  upon  lands  so  filled 
in  to  erect  warehouses  or  othra-  buildings." 
llie  right  of  the  riparian  proprietor  to  pre^ 
vent  encroachments  by  other  persons  upon 
the  land  granted,  by  bill  In  equity  or  at  law, 
and  to  maintain  trespass  for  any  hiter- 
ference  with  such  property,  and  the  confir- 
mation to  sudi  proprietor  of  all  improve- 
ments which  had  been  made  before  the 
passage  of  the  act  upon  submerged  lands 
for  the  purposes  therein  mentioned,  are  al- 
so provided  for  in  the  act  As  to  this 
provision,  it  cannot  of  course,  be  contondPd 
that  because  a  remedy  is  given  to  prevent 
encroachments  upon  and  interference  with 
the  land  granted,  this  will  operate  as  a 
limitation  upon  the  grant  itself.  The  mUural 
inference  from  this  language  is  tliat  the 
legislature  not  only  conveyed  the  titie,  but 
provided  a  remedy  to  protect  It. 

Does  the  above-quoted  language  of  the 
grant  limit  of  itself  either  the  titie  or  use 
of  the  land  already  granted?  The  vesting 
of  the  legal  titie  to  the  lands  covered  by 
water  in  an  individual,  as  has  been  stated, 
would  not  alone  authorize  him  to  replace 
the  water,  or  do  anytiilng  else  In  the  water 
that  did  not  belong  of  right  to  each  in- 
dividual of  the  community.  The  slate's  titie 
was  hdd  in  trust  and  subordinate  to  the 
public  rights  in  the  water,  wliich  we  have 
seen  are  rights  of  commerce,  navigation, 
and  fishtog,  and  the  bare  transfer  of  the 
legal  titie  to  the  citizen  would  still  leave 
bim  powerless  to  Invade  the  navigable  wa- 
ters covering  his  land  In  such  a  way  as  to 
impair  the  rights  of  the  public.  To  do  this 
he  would  liave  to  liave  legislative  authority, 
and  to  the  extent  tliat  the  legislature  lias 
power  to  replace  the  jus  publicum  it  may 
be  conferred  upon  the  citizen.  It  would 
then  seem  that  the  quoted  language  above, 
«nd  referred  to  as  limiting  the  use  of  the 
land  granted,  giving  the  grantees  full  right 
and  privilege  to  construct  wharves  into 
the  water,  and  to  fill  up  from  the  shore  as 
far  as  may  be  desired,  not  obstructing  the 


Digitized  by 


Google 


Fla.) 


STATE  V.  BLACK  BIVER  PHOSPHATE  CO. 


657 


diannel,  but  leaving  full  space  for  the  re- 
qoiremeuts  of  commerce,  confers  additional 
rights  tban  those  given  by  the  grant  of  the 
title.  It  authorizes  the  grantee  of  the  1^^ 
title  to  invade  the  Jus  publicum,  even  to 
the  extent  of  cooverting  the  space  occupied 
by  water  into  solid  ground,  and  upon  it  to 
construct  warehouses  and  other  buildings. 
It  seems  to  me  that  it  is  (dear  that  this 
language  was  employed  to  confer  this  for^ 
ther  right  to  buUd  wharves  and  fill  in  dirt 
into  the  water,  and  this  is  the  right  upon 
which  It  operates.  The  grant  of  one  ri^t 
coupled  with  a  grant  of  another  and  differ- 
ent right  is  not  limited  by  the  latter.  But 
is  it  correct  to  hold  that  the  iise  of  the  land 
granted  is  limited  by  the  language  giving 
the  riparian  owner  the  privilege  to  build 
wharves,  and  fill  in  Into  the  navigable 
wat»8  mentioned  in  the  act?  To  construe 
this  language  as  a  limitation  upon  the  title 
vested  in  the  riparian  owner,  or  his  use  of 
the  land  granted  to  blm.  It  seems  to  me, 
would  be  to  admit  that,  without  this  lan- 
guage, other  uses  of  the  lands  granted 
equally  as  destructive  of  the  jus  publicum 
as  those  given  by  it  would  exist  If  it 
operates  as  a  limitation  upon  other  uses  of 
the  lands  tban  those  given,  then  such  uses, 
without  the  limiting  terms,  must  exist  upon 
which  It  can  operate.  But  it  Is  certain,  I 
thinlc,  that,  so  far  as  the  right  to  fill  In, 
and  thereby  completely  destroy  the  public 
uses  in  the  water.  Is  concerned,  the  riparian 
proprietor,  though  vested  with  the  title  to 
the  land  covered  by  the  water,  In  the  ab- 
sence of  the  language  giving  sudi  right, 
would  not  have  .it  The  grant  of  the 
privilege  to  the  riparian  owner  contained 
in  the  language  under  consideration  was 
something  in  addition  to  the  grant  of  the 
legal  title,  and  was  employed  by  the  legisla- 
ture for  this  purpose.  So  that  view  of  the 
opinion  that  the  terms  of  the  statute  other 
than  those  vesting  the  title  were  put  there 
to  limit  «nd  qualify  the  rights  of  the  riparian 
owner,  and  preserve  to  the  public  every 
right  not  clearly  expressed  by  them  or  neces- 
sarily implied  by  their  meaning.  Is  more 
than  I  am  willing  to  accept  The  ^ect  of 
this  grant  was,  I  think,  to  vest  the  legal 
title  In  the  riparian  proprletcws,  subject  to 
the  public  trusts  attaching  to  such  a  title, 
coupled  with  the  privilege  of  building 
wharves  into  streams  or  waters  of  the  bay 
or  harbor  as  tar  as  may  be  necessary  to  effect 
the  purposes  of  landing  and  storage  of 
goods;  and  also  to  fill  up  from  the  shore, 
bank,  or  beach  as  far  as  may  be  desired, 
not  obstructing  the  channel,  but  leaving  full 
space  for  the  requirements  of  commerce. 
The  title  is  given  by  the  statute,  and,  when 
the  water  is  replaced  by  the  improvements 
authorized  by  the  statute,  the  estate  is  ab- 
scUute,  and  rdleved  of  any  servitude  to  the 
public.  It  Is  true,  in  my  Judgment  that  the 
riparian  owner  has  no  more  right  to  disturb 
or  invade  the  water  covering  his  land,  ex- 
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cept  for  the  purposes  mentioned  In  the 
statute,  Uum  any  other  Individual  of  the 
community;  but  this  is  not  because  the  leg- 
islature has  limited  him  to  such  rights  by 
granting  to  him  the  privilege  of  building 
wharves  Into  the  waters  of  navigable 
streams,  and  filling  In  from  the  shore  so 
far  as  not  to  interfere  with  commerce.  It 
results  from  the  nature  of  the  estate  which 
he  holds,  which,  as  above  stated,  so  long 
as  the  water  remains  over  it,  is  subject  to 
the  public  uses  of  navigation,  fishing,  bath- 
ing, eta  My  view  is  that,  under  the  act  of 
1856  alone,  the  state  is  in  no  condition  to 
call  upon  a  riparian  owner  to  account  for 
phosphate  tak^i  out  of  the  beds  of  navi- 
gable streams  out  to  the  edge  of  the  dian- 
neL  The  legal  title  in  the  soil  covered  by 
the  water  to'  the  edge  of  the  channel  is  un- 
doubtedly in  the  riparian  owner,'  and, 
however  limited  may  be  his  legitimate  use 
of  the  water,  or  the  soil  thereof,  so  long 
as  the  full  title  as  expressed  In  the  act  is 
in  the  abutting  owner,  the  state  is  without 
a  proper  status  In  court  and  cannot  success- 
fully claim  to  be  the  proprietor  of  the  phos- 
phate which  is  a  part  of  the  soil  in  the  bed 
of  the  stream.  The  state  might  on  proper 
showing,  enj(^  the  riparian  owner  from 
disturbing  the  public  rights  In  the  water  in 
the  way  or  for  purposes  not  authorized  by 
the  statute;  but  the  theory  of  the  state's 
case  here  is  that  the  riparian  owner  sliall 
account  for  the  phosphate  taken  from  the 
entire  bed  of  the  stream  In  the  part  to  the 
edge  of  the  channel,  as  w^  as  in  the  chan- 
nel. We  have  held  in  the  case  of  State 
V.  Board  of  Phosphate  Com'rs,  31  Pla.  — , 
12  South.  Rep.  913,  that  by  the  act  of  1881 
(chapter  4043)  the  state  has  unmistakably 
asserted  a  right  to  the  phosphatic  deposits 
in  the  beds  of  navigable  streams  and  waters 
of  the  state,  even  as  against  the  riparian 
owner.  I  believe  that  since  the  act  of  1881 
the  state  can  demand  and  collect  even  from 
riparian  owners,  the  tonnage  required  by 
that  act  f(«  the  privilege  of  digging  for 
phosphate  and  phosphatic  deposits  in  the 
entire  beds  of  navigable  streams.  I  do  not 
believe  the  state  would  have  such  right  un- 
der the  act  of  1887,  (chapter  3826.)  This 
is  an  act  granting  to  H.  S.  Oreeno  and  his 
associates  the  right  to  dig  and  remove  from 
the  beds  of  the  navigable  streams  and 
waters  In  the  state,  for  a  certain  period,  and 
for  8,  certain  compensation,  the  phosphate 
locka  and  phosphatic  deposits  therein,  pro- 
vided they  shall  not  in  any  way  Interfere 
with  the  free  navigation  of  the  navigable 
streams,  or  the  private  rights  of  any  citizen 
residing  upon  or  owning  the  lands  upon  the 
banks  of  said  streams  and  waters.  The  1^- 
islatnre  did  not  in  my  judgment  Intend  by 
this  act  to  assert  any  such  rights  to  the 
phosphate  deposits  in  the  beds  of  navigable 
streams,  as  agralnst  the  riparian  owner,  as 
to  authorize  a  suit  for  them;  and  the  i»o- 
viso  la  fb»  first  section  of  this  act  reUeveri 
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Its  langnage  from  Budi  effect,  If  It  would 
have  such  without  the  proviso. 

So  long  as  the  laud  granted  remains  sub- 
merged, the  trust  character  of  the  title 
attaches,  and  the  governmental  contnd 
over  It  is  not  lost.  In  the  exercise  of  such 
control  the  I^slation  of  1891  over  the  heda 
of  navigable  streams  will,  I  tbirik,  place 
the  state  in  the  position  to  demand  the 
tonnage  there  prescribed  for  digging  in 
the  beds  of  navigable  streams  and  waters 
in  this  state. 

My  view  of  the  case  calls  for  a  considera- 
tion of  what  is  the  (dmnnel  of  Black  river, 
and  whether  or  not  tbe  appellee  dug  any 
phosphate  out  of  It  prior  to  the  passage  of 
the  act  of  1891,  and  also  whether  or  not  the 
State  has  any  status  In  this  case  by  filing 
the  supplemental  bill  demanding  an  ac- 
count for  phosphate  dug  since  the  act  of 
1891  went  into  effect,  but  I  do  not  deem  it 
necessary  to  go  into  these  questions.  The 
opinion  does  not  undertake  to  deal  with 
them,  and  no  difference  of  opinion  would 
probably  exist  in  reference  to  them. 


(M  AlB.   ISO) 

JUSTICE  et  aL  v.  STATE. 
(Supreme  Court  of  Alabama.    June  22,  1892.) 
HoMiciDK— Vbnue— Failubb  of  Evidknob— Gkn- 

EKAI.  AfFIBMXTIVB  CBAROB  —  DllUa    DECI.1.IUL- 
TIOM8. 

1.  In  a  murder  case,  where  the  venue  of 
the  offense  is  not  proven,  and  there  la  no  evi- 
dence from  wliich  it  can  legally  be  inferred, 
defendant  may  take  advantage  of  the  omission 
by  a  request  for  a  general  afiSrmative  charge. 

2.  Deceased's  death  was  caused  by  a  blow 
struck  on  the  side  of  the  head,  from  which  he 
died  a  few  hours  aft».  Within  less  than  a 
half  hour  after  stating  the  circumstances  of 
the  difficulty,  giving  the  names  of  defendants 
as  the  guilty  parties,  he  stated  that  "he  was 
hurt  bad;  was  beat  to  death;"  that  his  head 
was  killing  him;  that  they  should  pet  the  doc- 
tor, or  he  couldn't  stand  it;  that  his  head  was 
about  to  kill  him,  it  hurt  him  so  bad.  HHd, 
tiiat  these  expressions  did  not  show  that  he 
thought  he  was  about  to  die,  so  as  to  warrant 
the  admission  of  his  statements  as  dying  dec- 
larations.' 

Appeal  from  circuit  court,  Geneva  county; 
J.  M.  CarmichaeU  Judge. 

James  Justice  and  anotheir  were  indicted 
for  the  murder  of  Judge  Williams,  and  were 
convicted  of  murder  in  the  second  degree. 
They  appeal.     Beversed. 

B.  W.  Espy  and  B.  H.  Walker,  for  appel- 
lants. Wm.  li.  Martin,  Atty.  Qen.,  for  the 
State. 

COLEMAN,  J.  The  defendants  were  con- 
victed of  murder  in  the  second  degrea  TbB 
second  charge  requested  by  the  defendants 
was  "that,'ljC  the  Jury  believe  the  evidence 
in  this  case,  they  must  find  the  defendants 
not  guilty."  The  bill  of  exceplirais  purports 
to  set  out  all  the  evidence.  We  have  looked 
carefully  through  the  bill  of  exceptions,  and, 
although  there  is  a  mass  of  evidence  set  out, 

'  *  See  note  at  end  of  case. 


the  venue  of  the  offense  Ifl  nowhere  proven, 
or  any  evidence  from  whidi  the  venue  could 
be  legally  Inferred.  When  this  is  the  con- 
dition of  the  evidence,  the  defendant  may 
take  advantage  of  the  omission  by  a  request 
for  a  general  affirmative  charge,  l^iis  has 
been  the  rule  too  long  to  now  depart  ftom 
it  Hubbard  y.  State,  72  Ala.  164,  and  au- 
thorities cited.  The  predae  question  has 
been  often  decided.  CbUds  v.  State,  56  Ala. 
28. 

As  the  case  must  be  reversed,  and  the  de- 
fondants  retried,  we  feel  it  our  duty  to  con- 
sider another  question,  and  that  rela.tes  to 
the  admission  of  the  dying  declarations  ot  the 
deceased.  On  account  of  the  character  of 
this  kind  of  evidence,  the  rule  requires  that 
it  be  received  witii  very  great  caution,  and 
that  the  primary  facts  upon  which  its  admis- 
sibility depends  should  be  closely  scruttoized; 
and  although  it  is  not  an  indispensable  pre- 
re<iuisite  that  deceased  should.  In  so  many 
words,  express  his  conviction  that  he  was  in 
extremis,  that  death  waa  impending,  that 
there  was  no  hope  of  life,  yet  the  Judicial 
mind  should  be  dearly  satisfied,  after  care- 
ful condderatlon  of  all  the  circumstances, 
that,  at  the  time  the  declarations  were  made, 
such  was  the  convlctlan  of  the  mind  of  the 
declarant  Sudi  is  the  strict 'rule  required 
by  the  decisions  of  this  court  KUgore  v. 
State,  74  Ala.  1;  Ward  v.  State,  78  Ala.  441; 
Hussey  v.  State,  87  Ala.  121,  6  South.  Rep. 
420;  Young  v.  State,  (Ala.)  10  SouttL  Rep. 
913;  HammU  v.  State,  90  Ala.  577,  8  South. 
Rep.  380.  The  fact  that  deceased,  at  the 
time  the  declarations  were  made,  was  in  ex- 
tremis, and  that  death  soon  followed,  are 
properly  considered;  but  these  facts,  how- 
ever clearly  proven,  do  not  alone  determine 
their  admissibility.  Was  declarant  convinced 
tliat  such  was  his  ccmditlon?  The  court  must 
determine  this  question,  and  upon  it  de- 
pends their  admissibility.  This  is  no  part  of 
the  province  of  the  Jury.  When  they  have 
been  admitted  by  the  court  as  evidence,  the 
Jory  con^ders  and  determines  their  weight 
and  credibility,  in  connection  with  the  other 
evidence.  Just  as  if  the  deceased  had  testified 
to  the  same  facts  from  Hie  stand  in  thdr 
presence,  but  the  Jury  cannot  consider  the 
credibility  of  the  primary  facts  upon  vrhldi 
their  admissibility  depaids.  This  is  the  ex- 
clusive province  of  the  court  Many  of  the 
charges  were  requested  under  a  misappre- 
hension of  ttils  rule  of  law.  To  show  the 
condition  of  mind  of  deceased.  It  was  proven 
that  his  death  was  caused  by  a  blow  on  the 
side  of  the  heed,  from  which  he  died  hi  a  few 
hours;  that  within  less  than  a  half  hour 
after  stating  the  droumstances  of  the  diffi- 
culty, giving  the  names  of  the  defendants  ar 
the  guilty  parties,  and  the  Instrument  with 
which  he  was  stricken,  and  which  statements 
were  admitted  in  evidence,  against  the  ob- 
jection of  the  defendants,  the  deceased  used 
the  following  expressions,  as  testified  to.  In- 
dicative of  the  condition  of  his  mind:   *^e 
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waa  hurt  bad;  was  beat  to  death."  "My 
head  la  Mlling  me."  "Bun  and  teU  Jim  to 
brii]£  the  doctor.  My  head  la  kUling  me." 
"My  head  Is  killing  me."  After  saying  this, 
he  begged  to  send  for  the  doctor.  He  com* 
plained  of  being  "bad  off."  "Get  the  doctor 
qnlcdc,  or  he  oouldn't  stand  It"  "He  said 
his  head  -was  broke;  his  head  was  about  to 
kin  him,  it  hurt  him  so  bad."  "After  saying 
his  head  was  killing  him,  he  txid  his  brother 
to  go  after  the  doctor;  that  he  wanted  the 
doctor."  "There  is  where  Henry  struck  me, 
and  he's  nearly  kUled  me."  "The  Justice 
boys  have  killed  me,  or  very  near  it"  "Th^ 
stopped  me  on  the  road,  and  nearly  about 
killed  me."  "The  Justice  boys  stopped  me 
over  <m  the  road,  and  beat  me  nearly  about 
to  deatii."  We  have  stated  sabstandally  an 
that  waa  said  by  Ibe  deoeesed,  and  the  dec- 
larations, as  to  his  convictions  of  impending 
death.  The  evidence  Is  fairly  conclusive  that 
these  declarations  were  made  from  a  quarter 
to  half  an  hour  prior  to  the  time  before  he 
ic3d  them  to  go  tot  the  doctor.  Allying 
the  rule  that  we  have  declared,— that  the  pri- 
mary facts  should  be  closely  scrutinized  and 
carohiUy  considered,  and  that  sutdi  testimony 
must  be  received  with  greet  caution,  and 
is  to  be  r^eoted,  unless  dearly  satisfactory 
to  the  Judicial  mind,— we  are  of  oplnlcm  they 
were  improperly  admitted.  They  evince 
great  physical  suffering;  a  fear,  perhaps, 
that  the  result  woold  be  fatal  lliere 
wns  no  direct  expression  to  the  effect 
that  he  expected  and  was  convinced  that 
such  would  be  the  effect  of  the  blow.  The 
expreesloDS,  they  had  "about  kined  me," 
"nearly  about  beat  me  to  death,"  and  the 
subsequent  request  that  they  "get  the  doc- 
tor quick,  or  he  couldn't  stand  it,"  tend 
to  show  that  he  was  not  ccovinced  that 
death  was  certain  or  impending.  As  was 
said  in  Toung  v.  Statsy  supra:  "A.  just  and 
salutary  administration  of  the  law  requires 
that  courts  should  have  due  regard  to  the 
rules  and  limitations  idaced  upon  declara-> 
tions  made  by  a  person  in  Ihe  absence  of  the 
def aidant  against  whom  they  are  offered,  and 
in  r^rard  to  whldi  he  has  had  no  opportunity 
to  oroas-examlne  decdarant"  What  we  have 
said  win  probably  be  sufficient  to  guide  the 
eourt  upon  another  tiiaL  Reversed  and  le- 
mandedt 

NOTE. 
.  Drare  Deculbatioks. 

Deceased,  when  shot,  daring  the  afternoon, 
stated  to  his  wife,  "It  is  a  dead  shot  this 
time,"  and  that  he  wanted  to  go  to  heaven 
when  he  died,  hut  did  not  expressly  say  he  be- 
lieved he  waa  going  to  die.  Deceased  then 
stated  to  others  that  defendant  shot  liira,  and 
the  circumstances  of  the  shooting,  bnt  did  not 
sav  anything  about  dying.  Deceased  died  the 
following  night  Eeld,  that  his  statements 
were  properly  received  as  dying  declarations. 
HaU  V.  Com.,  (Va.)  15  S.  E.  Rep.  617. 

On  a  murder  trial,  it  appeared  that  deceased, 
in  the  evenine  of  the  day  he  was  shot,  and 
after  being  informed  by  a  physician  that  a  bul- 
let had  lodged  in  his  brain,  and  that  he  would 
probably  c|)^  said  he  was  "obliged  to  die," 


and  then  made  a  statement  to  persons  present 
as  to  who  shot  him.  Held,  that  such  statement 
was  admissible  as  a  dying  declaration,  though 
deceased  lived  for  three  or  four  days  there- 
after. State  V.  Banister,  (S.  G.)  14  S.  E.  Bep. 
«78. 

Statements  of  deceased  made  shortly  before 
his  death,  when  it  appeared  from  his  sending 
for  a  physician  that  he  hoped  to  live,  though  at 
the  same  time  he  said  that  he  was  going  to  die, 
are  inadmissible  as  dying  dedarations.  Math- 
erly  v.  Com.,  (Ky.)  19  S.  W.  Rep.  977. 

Deceased  and  defendant,  brothers-in-law, 
were  on  unfriendly  terms,  and  had  exchanged 
pistol  shots,  and  sliglitly  wounded  eadi  other, 
some  time  before  the  killing.  At  the  time  of 
the  murder,  deceased  was  riding  towards  homcL 
when  he  was  shot  from  ambush.  When  asked 
who  shot  him,  he  told  several  persons  that  he 
did  not  know;  that  he  could  not  see  who  fired 
the  shot.  Some  hours  later,  in  response  to  a 
qnestion  from  tils  niece  as  to  who  shot  him,  he 
said,  "Your  Uncle  George,"  meaning  defendant, 
but  did  not  state  how  he  knew  it  or  whether 
lie  knew  such  to  be  the  fact.  Deceased  died 
the  next  morning,  from  the  effects  of  the  shot 
There  was  no  proof  that  the  statement  incul- 
pating defendant  was  made  under  a  belief  of 
impending  dissolution,  or  that  deceased  be- 
lieved he  would  die,  or  had  been  advised  that 
he  could  not  recover.  Bdd,  that  the  court 
erred  in  admitting  the  declaration  in  evidence. 
Ch«en  V.  Com.,  (Ky.)  18  S.  W.  Rep.  615w 


atO  Ala.  C») 
RICE    V.    MERCHANTS'    ft    PLANTERS' 
NAT.  BANK  OF  MONTGOMERY. 

(Supreme  Court  of  AlaOamo:     June  22,  1893.) 

PiaTNBKSHIP— SOEVIVINO  FaBTNSR— Bi.NK  D»- 

POSITS. 

Since  the  legal  title  to  firm  assets,  on 
the  death  of  one  partner,  vests  in  the  survivor, 
deceased's  administrator  has  no  action  against 
the  bank  for  moneys  deposited  and  checked 
out  by  the  survivor  In  the  firm's  name,  and  in 
continuance  of  their  usual  course  nf  business, 
though  the  bank  knew  of  the  death;  and  it 
would  make  no  difference  that  the  survivor 
owned  no  stock,  and  was  only  a  nominal  part- 
ner, unless  the  bank  wem  charged  with  notice 
Of  those  facta. 

Appeal  from  drcnlt  court  Montgomery 
county;  John  P.  Hubbard,  Judge. 

Action  by  Mattie  J.  Rice,  as  administratrix 
at  D.  S.  Rice,  against  the  Merdiants'  &  Plant- 
ers' National  Bank  of  Montgomery,  for  mon- 
ey had  and  received.  Judgment  for  defend- 
ant    Plaintiff  appeals.     Affirmed. 

Moore  &  Pinlay  and  A.  A.  WUey,  for  ap- 
pelant Brickdl,  Semple  &  Gunter,  for  ap- 
pellee. 

COLEMAN,  J.  The  plaintiff,  as  admlnla- 
tratrix  of  D.  S.  Rice,  sued  the  defendant 
tu  assumpsit  for  money  had  and  received 
to  plaintiff's  use.  After  the  evidence  was 
closed  each  party  requested  the  court  for  the 
affirmative  charge.  The  court  charged  as  re- 
quested for  the  defendant  and  refused  the 
charge  for  the  plaintiff.'  The  action  of  the 
court  In  tiiese  respects  is  assigned  as  error. 
The  undiluted  evidence  shows  that  at  the 
time  of  the  death  of  D.  S.  Rice  (plaintiffs  in- 
testate) he  and  A.  Wilson  were  engaged  in 
mercantile  business  as  partners  under  the 
firm  name  of  Bice  &  Wilson;  that  as  sudi 
Ann  the;  did  business  and  kept  a  regular 
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jank  aoooont  wltb  tbe  defendant;  tliat  after 
the  deatli  of  D.  S.  Rice,  the  survlTiiig  part- 
ner, A.  Wilson,  continued  the  business  In 
ttie  name  of  the  old  firm  for  about  seven 
months,  and  then  sold  the  entire  stock  of 
goods    iSiea    on    hand;     that    he    collected 
the  debts  due  the  late  firm  of  Rice  &  Wil- 
son, and  as  collected  the  money  was  depos- 
ited In  the  bank  as  before,  to  the  account 
of  Rice  &  Wilson,  and  the  deposits  debited 
in  the  bank  hook,  of  Rice  A  Wilson,  and  by 
Wilson  checked  out  in  the  firm  name.    The 
evidence  tends  to  show  that  the  bank  knew 
that  Rice  was  dead.     The  suit  was  brought 
by  the  administrator  of  the  deceased  part- 
ner to  recover  the  money  from  the  bank, 
which  had  been  thus  deposited  and  diecked 
out    There  was  evidence  to  show  that  Rice, 
the  deceased  partner.  In  fact  owned  the  en- 
tire capital  of  the  partnership,  and  that  Wil- 
son received  a  monthly  salary,  and  was  in 
fact  but  a  nominal  partner.     There  was  no 
evidence  to  show  that  the  defendant,  the 
bank,  had  any  knowledge  of  the  terms  of 
the  partnership,  or  of  the  relative  rights  of 
the  partners  as  between  themselves.     These 
facts  show  that  plalnUfF  cannot  maintain  the 
action.     Upcm  the  death  of  one  partner  the 
legal  title  to  the  x>S'rtncrshlp  assets  vested 
in  the  survivor.     Houston  v.  Stanton,  11  Ala. 
421;    Pars.  Partn.  {  441;   17  Amer.  &  Eng. 
Enc.  Law,  p.  1162.     In  Calvert  v.  Marlow, 
18  Ala.  67,  it  was  held  that  the  surviving 
partner   could   maintain   an  action  against 
the  administrator  of  a  deceased  partner  for 
any   assets  or  choses  in  action  which  be- 
longed to  the  firm,  held  by  such  admlnls- 
tnttor.     As  between  the  administratrix  and 
the  surviving  partner,  the  assets  belonged  to 
the  admlnlBtratrlx;  but  as  to  all  parties  who 
had  dealt  or  might  deal  with  the  partner- 
ship as  such,  and  especially  where  there  was 
no  knowledge  of  the  terms  of  the  partner- 
ship, the  surviving  partner  held  the  legal 
title,  and  was  entitled  to  the  assets.    The 
facts  of  this  case  call  for  the  application  of 
different  prindples  from  those   applied  in 
the  case  of  Bank  v.  Rice,  80  Ala.  201,  7 
South.  Rep.  647.    The  evidence  is  clear  that 
as  to  the  $2,000  plaintiff  has  no  claim  against 
these   respondents.    There  was  no  express 
promise  to  pay,  and  none  raised  by  impll- 
catioD  of  law,  on  the  part  of  the  defendant 
In  fact  plalntlfT  has  shown  no  cause  of  action 
against  the  defendant     Afilrmed. 


(M  Ala.  68) 

Ex  parte  STEWART. 
^Supreme  Court  of  Alabama.  June  22,  1893.) 
Convicts— Hard  Labok— Illsoal  CoNriNSMBNT. 
Where  a  law  requires  the  court  of  coun- 
ty commissioners  to  provide  for  the  disposition 
of  convicts  sentenced  to  hard  labor,  andf  a  con- 
tract is  made,  hiring  out  all  except  those  phys- 
ically incapable  of  performing  hard  labor,  but 
no  attempt  is  made  to  provide  for  such  persoaB, 
and  the  company,  which  had  bound  itsplf  to 
receive  from  the  sheriff  all  convicts  except 
those  physically  incapacitated,  refuses,  because 


a  woman  sentenced  to  hard  labor  had  a  (>aby, 
to  take  hw,  and  no  effort  is  made  to  compel  it 
to  take  her,  her  detention  in  jail  ia  anlawfuU 
and  she  is  entitled  to  a  discharge. 

Petition  of  Melissa  Stewart  for  wilt  of 
habeas  corpus.    Writ  granted. 

Eugene    McCae,    for   petltlMier.    Wm.    Li 
Martin,  Atty.  Gen.,  for  defoidaiit 

HEAD,  J.    Petitioner  waB    convicted    of 
forgery  at  the  spring  term,  1893,  of  the  dr- 
ouit  court  of  Marengo  county,  and  sentenced 
to  perform  hard  labor  for  the  county  for  a 
period  of  two  years,  and  an  addltlwial  term 
to  cover  costs,  as  provided  by  the  statute^ 
This  sentence  was  on  March  24,  1893.    Un- 
der the  hand-labor  system  adopted  by  the 
court  of  county  oommlaatoneis,  according  to 
law,  the  SIoss  Iron   &  Steel  Company,    a 
mining   and    manufacturing   corporation    of 
Jefferson  county,  Ala.,  had  hired,  and  were 
obUg&ted  by  their  contract  with  the  county, 
to  receive  from  Qie  sheriff,  on  oonvlctloo  and 
sentence,  and  put  to  hard  labor,   all  per- 
sons convicted  and  sentenced  to  hard  labor 
for  the  county  during  the  t«rm  covwed  by 
the  contract  "except  those  who  are  physical- 
ly Incapable    of    performing    hard    labor." 
This  contract  was  In  force  wh«i  petitioner 
was  convicted  and  sentraiced,   and  is  stUL 
By  law,  it  is  made  the  duty  of  the  commis- 
sioners' court  to  provide  for  the  dispoattion 
of  convicts  sentenced  to  hard  labor.    It  does 
not  appear  from  this  record  that  they  have 
made   any   provision   for   persons   who    are 
physically    incapable    of    performing    hard 
labor.    On  March  2S,  1893,  the  governor,  t^ 
an  order  to  the  sheriff,  suspended  the  de- 
livery of  convicts  to  said  Sloss  Iron  &  Sted 
Company  until  an  epidemic  at  their  mines 
could    be    investigated.     Afterrtnards,    (bat 
when  does  not  appear,  as  the  sheriff  ocntoits 
himself  with  leaving  the  date  Uank  in  his 
return,)  this  order  of  the  governor  was  re- 
voked, and  the  sheriff  ordered  to  ddlver  Hie 
convicts;  and  thereupon  all  were  delivered, 
except    petltioDer,  whom    the    company  re- 
fused to  receive,   whoi   offered  to   it   be- 
ca-use  "she  had  an  Infant  at  the  breast"  and 
that  "tiiey  had  hired  no  babies."    Ndtlier 
tlie   sheriff,   the  oommlssloneTS'   ooort    nor 
any  one  dse,  so  far  as  the  record  diows,  took 
any  steps  to  compel  the  Sloss  Company  to 
receive  petitioner,  nor  is  it  made  to  appear 
that,  when  the  application  tor  ^e  writ  at 
tiabeas  corpus  was  exhibited,  they  had  any 
purpose  to  do  so,  and  that  furtho'  time  was 
necessary  to  effectuate  that  purpose.    Nor, 
as  we  have  said,  had  any  steps  been  taken, 
or  purpose  to  do  so  made  known,  as  to  tiie 
disposition  of  convicts  who  were  physioally 
Incapable  of  performing  hard  labor;   but  the 
sheriff  retained  tlie  petitioner  in  his  oostody 
confining  her  in  the  county  jaU,  under  these 
indeterminate  drcumstanoes,  which  did  not 
and  could  not  point  to  or  anticipate  the  end 
of  such  confinement,  short  of  the  entire  term 

of  hard  labor  whlcb  had  be&a  Imposed.    In 
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this  condition  of  things,  petitioner  asked  the 
probate  Judge  to  be  disciarged  by  writ 
of  habeas  corpus.  He  tried  the  case  on  the 
merits,  and  refused  the  prayer,  remanding 
the  petitioner  to  the  custody  of  the  shertfT, 
and  she  now  r«iew8  the  appllcatloa  to  this 
ooxirt. 

The-  probate  judge  seems  to  have  acted 
npon  a  statement  deposed  to  by  the  aheiUT, 
— ^that  he  was  authorized  to  receive  convicts 
for  the  SIoSB  Iron  &  Stedl  Oompany,— end  to 
have  reached  the  concluslcm  that  bis  (the 
dieiUrs)  custody  of  petitioner  should  be 
referred  to  that  agency.  This  position  is 
not  sound.  The  sherlfl  was  by  law  charged 
with  the  custody  of  petitioner,  and  it 
was  his  duty  to  hold  her,  after  soitence, 
until  the  hirer  had  reasonable  opportunity 
to  take  her  away,  and  put  her  to  the  per- 
formance of  hard  labor,  aooordlng  to  law 
and  the  sentence.  He  had  no  ligiit  to  oon- 
ttnae  her  custody  and  confinement  in  the 
county  jaU  fm*  an  unreasonable  or  indefinite 
time,  and  say  he  was  holding  her  as  agent  of 
the  hirer,  and  not  as  sheriff.  Moreover,  the 
Slofls  Iron  &  Steel  Company  had  absolutely 
repudiated  all  ^athority  or  control  over  the 
convict,  by  refu^ng  to  receive  her,  on  the 
ground  that  she  was  not  Indnded  in  its  omi- 
tract  How,  then,  can  it  be  said  that  it  had 
ODStody  of  her  by  its  agent,  the  sheriff? 
But  if  this  were  not  true,  and  If  he  were 
holding  her  as  agent  of  the  hirer,  the  detri- 
tion was  equally  wrongful.  The  hirer  had 
no  aatbority  to  keep  the  convict  c(»flned  in 
the  county  JalL  Its  duty  was  to  receive  her 
therefrom,  and  put  her  to  hard  labor.  It 
could  not  snbstitute  therefor  another  and 
different  punishment,  to  wit,  imprisonment 
In  the  county  JalL  Kirby  v.  State,  62  Ala. 
51;  Ex  parte  Crews,  78  Ala.  457.  lliere  is 
no  doubt,  under  the  facts  shown  by  this 
record,  that  petltlmer  is  entitled  to  hw  dis- 
chaige;  and  the  wilt  of  habeas  corpus  will 
issue  as  prayed,  unless,  upon  being  certified 
of  this  opinion,  she  shall  be  content  to  re- 
new her  application  before  a  judge  of  orig- 
inal JoilBdictlon.   Habeas  corpus  granted. 


(UO  Ala.  Hi) 

POLLAK  et  aL  T.  TANNBY  et  aL 

(Supreme  Conrt  of  Alabama.    June  22,  1893.) 

COKTHAOrS  —  AORmMENT  BT  TkUBTEB  TO  TraBS- 
PEB  COIXATRRALS — IhTBRKST  iW  ObLIOEE — NOK- 
FZBFORMANCI  BT  TrDSTKR— RrMBDT. 

1.  O.  executed  to  P.  certain  notes,  payable 
to  the  latter'B  order,  and  secured  by  collaterals, 
under  an  agreement  to  raise  certain  money 
thereon,  and  pay  certain  indebtedness  of  C, 
and  In  case  of  failure  to  secure  the  money  to 
retnm  the  notes  and  collaterals.  P.  having 
failed  to  raise  the  money,  M.  Bros.,  without 
the  knowledge  of  C,  paid  his  debt  under  an 
agreement  with  P.  that  he  wonid  deliver  to 
them  snch  collaterals,  which  arrangement  was 
afterwards  ratified  by  C,  but  P.  refused  to  de- 
liver the  collaterals.  Hdd,  that  the  rights  of 
C.  in  such  collaterals  passed  to  M.  Bros. 

2.  In  such  case  P.  originally  held  sach  col- 
laterals in  trust  for  C,  and  by  his  agreement 
with  M.  Bros.,  ratified  by  C,  he  became  their 


trustee,  to  whom  or  their  trustees  equity  will 
compel  him  to  transfer  such  securities,  and  not 
leave  them  to  pursae  their  remedy  at  law. 

Appeal  from  chancery  court,  MontgomMy 
county;  John  A.  Foster,  Cliancellor. 

Bill  by  Janney  &  Cheney,  as  trustees  of 
the  estate  of  Moses  Bros.,  insolvents, 
against  I.  PoIIak  and  others,  to  compd  de- 
fendant Pollak  to  deliver  to  plaintiffs  cer- 
tain securities  of  defendant  W.  L.  (Tham- 
bers,  alleged  to  be  held  by  Pollak  in  trust 
for  Moses  Bros,  under  a  contract  between 
falm  and  them,  which  was  ratified  by  Cham- 
bers. From  a  judgment  overruling  demur- 
rers to  and  denying  their  motion  to  dismiss 
the  bill,  defendants  appeal.     AArmed. 

Boquemore,  White  &  Dent  and  J.  M.  Falk- 
ner,  for  appellant  Tompkins  &  Troy  and 
Horace  Stringfellow,  for  appellees. 

UcOLElLLAN,  J.  It  appears  £rom  the 
&yatnct  executed  by  Moses  Bros,  and  W.  Li. 
Chambers  severally,  on  the  one  Iiand,  and 
Ignatius  Pollak,  of  January  3,  1888,  that 
these  parties,  together  with  one  Altmeyer, 
had  some  time  before  that  made  a  pnrdiase 
of  lands  which  they  call  the  "Ciullman  Pur- 
chase." The  agreement  was,  as  between 
themselves,  that  each  of  the  parties  named 
should  pay  a  certain  part  of  the  purchase 
money,  but  what  each  contribution  should 
be,  whether  each  should  pay  the  same  or 
different  sums,  does  not  appear,  nw  does  it 
appear  whether  they  were  jointly  liable  to 
the  vendor  for  the  whole  purchase  money, 
or  severally  liable  each  to  the  extent  of  the 
contribution  agreed  on  among  themselves; 
but  on  the  t&cta  shown  the  presumption 
would  be,  perhaps,  that  they  were  jointly 
liable  in  gross,  or,  at  least,  that  the  land  it- 
self was  subject  to  a  lien  in  gross  for  the 
whole  purchase  money.  PoUak  and  Alt- 
meyer, before  January,  1888,  liad  fully  paid 
their  respective  proportions  of  the  land  debt. 
The  balance  then  unpaid  thereon  was  |82,- 
000,  maturing  February  12,  1888,  of  which 
Moses  Bros,  were  to  pay  $61,500,  and  Cham- 
bers was  to  pay  $20,500.  For  the  purpose 
of  raising  necessary  funds  to  make  these 
payments,  the  agreement  of  January,  1888, 
above  referred  to,  was  entered  into.  It  is 
as  follows:  "This  agreement,  made  this  the 
3d  day  of  January,  1888,  by  and  betweMi 
Ignatius  Pollak,  Moses  Bros.,  and  W.  L. 
Chambers,  witnesseth  that  for  the  purpose 
of  enabling  the  said  Pollak  to  negotiate 
loans  for  the  other  named  parties  amount- 
ing to  $82,000,  and  Interest  at  six  per  cent 
per  annum  from  the  10th  of  February,  1887, 
$61,500  of  which  is  for  and  on  behalf  of 
Moses  Bros.,  and  $20,500  of  which  is  for  and 
on  belialf  of  W.  L.  Chambers,  the  said 
Moses    Bros,    have    executed   their    sixteen 

promissory  notes,  dated  ,  and  payable 

four  months  after  date  to  the  order  of  Ig- 
natius Pollak,  as  taiOowe:  Fifteen  notes  for 
$4,000  each,  and  one  note  for  $1,500,— and 
to  secure  the  same  Iiave  transferred  to  and 
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deposited  wKb.  said  Pollak  certain  collat- 
erals, as  shown  by  a  separate  receipt  of 
even  date  herewith;  and  the  said  Chambers 
has   executed   his   seven    promissory   notes, 

dated ,  and  payable  four  months  after 

date  to  the  order  of  said  Pollak,  as  follows: 
Six  notes,  $3,000  each,  and  one  note,  $2,500,— 
and  to  secure  the  same  has  transferred  to 
and  deposited  with  said  Pollak  certain  col- 
laterals, as  shown  by  a  receipt  of  even  date 
herewith.  It  is  understood  that  the  said 
Pollak  Is  to  be  unrestricted  In  the  disposi- 
tion of  said  notes,  and  Is  to  use  them  all, 
if  pmctlcable,  for  the  puipose  of  meeting 
certain  notes  aggregating  $82,000,  maturing 
one  year  from  the  12th  February,  1887.  The 
said  Pollak,  however,  obligates  himself  to 
provide  for  only  $50,000  of  said  $82,000,  and, 
in  event  mot  mwe  than  $50,000  Is  provided 
for  by  said  Pollak  for  the  purpose  aforesaid, 
he  hereby  agrees  to  return  notes  to  Moses 
Bros,  and  W.  L.  Chumbera  amounting  to 
$82,000,  and  also  to  return  them  collaterals 
in  the  same  proportion.  It  Is  understood 
and  agreed  between  the  parties  hereto  that 
said  Pollak  and  one  A.  R.  Altmeyer  do  not 
owe  any  part-  oif  the  said  $82,000  of  notes, 
they  having  heretofore  advanced  their  pro 
rata  «f  mon^  towards  meeting  payments 
on  the  Cullman  purchase."  Notes  were  exe- 
cuted by  Moses  Bros,  and  Chambers,  re- 
spectively, and  the  collaterals  referred  to 
were  transferred  and  delivered  by  them  re- 
spectively to  Pollak  under  and  according  to 
the  ternoB  of  this  agreement;  and  In  pur- 
suance thereof  he,  Pollak,  used  the  notes  of 
Moses  Bros,  for  the  purpose  of  raising  said 
sum  of  $61,500  for  them,  and  these  notes 
were  afterwards  paid  by  Moses  Bros.  But 
PoUak  did  not  use  Chambers'  notes  to  raise 
bis  8hat«  of  said  indebtedness,  viz.  $20,500, 
nor  did  he  raise  that  sum,  or  any  part  of 
It,  for  Chambers,  and  the  latter  has  never 
paid  said  notes,  or  any  part  thereof.  To  the 
contrary,  the  $20,500  which  was  to  be  raised 
by  Pollak  for  Chambers  with  Chambers' 
said  notes  and  collaterals  was  paid  by 
Moses  Bros,  to  Pollak,  for  Chambers,  on  or 
before  February  13,  1888,  with  the  under- 
standing and  agreement  between  Pollak 
and  Moses  Bros,  that  they,  Moses  Bros., 
should,  by  reason  of  such  payment,  become 
entitled  to  the  collaterals  deposited  by 
Chambers  with  Pollak,  and  that  the  latter 
would  forthwith  deliver  the  same  to  Moses 
Bros.,  to  be  held  by  them  to  secure  the  re- 
payment by  Chambers  to  them  of  the  sum 
so  advanceid  and  paid  to  Pollak  for  Cham- 
bers. This  payment  by  Moses  Bros,  to  Pol- 
lak for  Chambers  was  made  without  the 
request  or  knowledge  of  the  latter,  as  was 
also  the  agreement  for  the  delivery  of  the 
collaterals  by  PoUak  to  Moses  Bros.  Upon 
subsequott  information  of  such  advance  or 
payment  for  him,  however,  Chambers  rati- 
fied and  confirmed  the  same,  and  admitted 
the  right  of  Moses  Bros,  to  the  collaterals, 
as  assoited  by  them.    The  collat^alg  wwe 


not  delivered  by  Pollak  to  Moses  Bros,  at 
the  time  of  said  payment,  and  have  never 
been  so  delivered,  but  are  still  In  the  hands 
of  Pollak,  who  now  assarts  a  right  to  re- 
tain them  as  security  for  an  indebtedness 
of  Chambers  to  him,  and  refuses  to  sur- 
render them  according  to  said  agreement. 
Chambers  has  never  paid  Moses  Bros.-  the 
money  thus  advanced,  and  their  claim  there- 
for, as  also  their  rights  and  remedies  in  the 
premises  against  Pollak, .  growing  out  of  his 
failure  to  deliver  the  collaterals  to  tbem, 
have  passed  to  and  are  now  vested  in  the 
present  complainants,  Janney  &  CSien^, 
through  a  general  assignment  by  Moses 
Bros,  for  the  benefit  of  creditors. 

Upon  tiie  f(M«gDing  facts  this  bill  is  filed. 
It  contains  a  description  of  the  Chambers 
collaterals,  and  an  avennent  that  "by  said 
payments  to  said  Pollak  for  the  said  Gbaan- 
bers,  and  by  virtue  of  said  agreement  and 
understanding  of  said  Moses  Bros,  with  said 
Pollak  [with  pefer«ice  to  the  delivery  of  the 
collatnals  by  Pollak  to  Moees  Bros.1  a  trust 
was  fastened  upon  said  collaterals  In  favor 
of  the  said  Moses  Bros.,  and  that  the  said 
Pollak  thereafter  held  the  said  collaterals  as 
trustee  for  the  said  Moses  Bros."  And  tbe 
prayer  of  the  bill,  so  far  as  need  be  stated 
here.  Is  thait  PoUak  be  (»dered  to  assign  and 
surrender  ttie  collaterals,  which  ctnsisted  of 
shares  in  several  Incorporated  companies,  to 
the  complainants;  that  said  companies^  wtaiob 
are  made  defendamts,  be  ordered  to  transfer 
said  stock  on  their  books  to  the  complain- 
ants; and  Hiat  said  collaterals  be  sold,  and 
the  proceeds  of  the  same  be  applied  to  the 
debts  of  said  Chambers  to  Moses  Bros.,  and 
the  complainants,  as  assignees,  ete.  ^lere  is 
reference  In  the  bill  and  prayer  to  the  right 
claimed  by  Pollak  to  retain  the  collaterals, 
and  apply  them  to  some  indebtedness  of 
Chambers  to  him;  and  the  prayer  for  a  sale 
of  the  sectultles,  etc..  appears  to  be  based  on 
the  altemaitlve  condition  that  the  court  shall 
find  PoUak's  claim  to  be  well  founded  us  be- 
tween him  and  Chambers,  and  Is  that,  in  that 
event,  the  proceeds  of  sale  beyond  what  is 
necessary  to  pay  the  debt  of  Moses  Broa 
stiall  be  applied  to  Pollak's  debt  against 
Chambers.  There  is  also  a  prayer  for  such 
other,  further,  and  general  relief  as  tlie  facta 
of  the  cose  may  require.  Demurrers  vr&ce  bt- 
terposed  by  PoUak,  and  he  also  altered  a 
motion  to  dismiss  the  biU  for  the  want  of  eq- 
uity. The  demurrers  and  tnoiioa  wm«  over- 
ruled and  denied,  and  from  the  decree  to 
that  effect  this  appeal  Is  prosecuted. 

AU  the  questions  now  presented  prc^eily 
arise  on  the  motion  to  dismiss  the  bill,  and 
the  assignments  of  demurrer  need  not  be  spe- 
daUy  considered.  The  contentions  of  appel- 
lants are  that  <m  the  facts  aUeged  no  trust 
rdation  existed  between  Pollak  and  Moses 
Bros.,  with  respect  to  this  property,  wbere- 
by  a  trust  was  fastMied  upon  the  collaterals 
in  favor  of  the  latter;  that,  the  subject-mat- 
ter of  tbe  aUeged  agreements  between  Moaea 
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Srofl.  and  PoUak  being  personalty,  and  not 
held  in  troBt  by  PoUak  for  Moses  Bros.,  spe- 
cific performtmce  of  that  agreement  to  dellr- 
er  tbe  collaterals  cannot  be  decreed;  and 
that,  Pollak  being  solvent,  the  complainants 
have  a  plidn,  adequate,  and  complete  remedy 
at  law  for  the  redress  of  PoUak's  wrong  in 
withboldtng  said  collaterals.  It  is  not  con- 
tended, and  cannot  be  saccessfoDy,  that  Mo- 
ses Bros,  acquired  any  title  or  equity  to  or 
in  Ghamben'  coUaterals  under  the. contract 
of  January  3,  1888,  or  by  reason  of  what  was 
done  by  Pollak  in  the  execution  of  that  con- 
tract The  duties  and  obligations  of  Pollak 
under  thait  Instnunent  were  several  in  re- 
spect to  Moses  Bros,  and  Chambers.  He 
took  upon  falms^f  to  raise,  If  practicable, 
$20,500  for  Chambers,  and  on  Chambers' 
notes  and  oollaterals,  as  a  matter  wholly 
apart  from  a  Uke  undertaking  to  raise  $61,- 
500  for  Moses  Bros,  on  their  notes  and  ool- 
laterals. He  was  not  to  use  the  notes  and 
securities  of  either  of  these  parties  to  pro- 
vide a  fund  for  the  payment  of  the  other's 
share  of  the  $82,000  indebtedness.  He  imder- 
took  absolutely  to  raise  $50,000  for  Vais  pur- 
pose, and  In  the  event  only  that  sum  was 
raised  be  was  to  return  to  Moses  Bros,  and 
Chambers,  reepectlrely,  their  no>tes  and  col- 
hkterals  In  the  proportion  that  $32,000,  the 
amount  thereof  not  used  by  him,  bore  to 
$82,000,  «ie  aggregaite  of  the  two  sums  he 
agreed  to  provide.  If  practicable;  but  It  Is 
manifest  from  the  tsnaa  of  the  Instrument, 
and  from  the  conduct  of  the  parties  eviden- 
cing a  oonstmctlon  In  fact  of  It,  lihat  this  pro- 
portiona/te  rettu:n  of  no>tes  and  oollaterals  to 
Moses  Bros,  and  Chambers,  respectively,  was 
contemplated  and  to  be  based  on  the  raising 
at  the  $60,000  In  part  by  the  use  of  the  pa- 
pers of  Moses  Bros.,  and  In  oth«-  part  by  the 
use  of  Chambers'  notes  and  collaterals,  and 
that  In  the  event  the  paper  of  either  one  of 
the  parties  could  not  be  so  used.  In  whole  or 
to  an^  less  extent.  In  providing  whatever 
sum  should  be  raised  less  than  $82,000,  to 
that  extent  there  was  a  failure  to  provide 
funds  for  that  party.  In  o4her  words,  it  by 
using  a  part  of  the  papers  of  each  only  $60,- 
000,  or  any  other  sum  less  than  the  whole, 
was  provided,  each  of  the  parties  were  to  be 
«itltled  to  that  part  of  the  fund  borrowed  on 
bl8  or  their  securities;  and  If  such  part  was 
raised  Scdely  on  the  notes  of  one  of  the  par- 
ties, it  belonged  whcdly  to  that  party,  be- 
cause he  alone  was  under  obligation  to  repay 
it,  and  all  his  notes  and  secorltles,  having 
been  used  and  negotiated  to  evidence  and  se- 
cure hl9  obligation,  could  not  be  returned  to 
him  In  any  amount  All  of  Moses  Bros.'  pa- 
pers were  thus  negotiated,  and  none  of 
Cbambero'.  Their  full  share  of  the  Indebted- 
ness was  raised  and  applied,  but  nothing  was 
mlsed  for  Ghambers.  It  was  Impossibly  for 
Pollak,  and  he  was  under  no  obligattlon,  to 
return  any  part  of  Moses  Bros.'  papers  to 
fliem.  He  had  used  an  of  them,  according  to 
the  terms  of  the  comtractv  met  his  obligation 


to  raise  $60,000,  and  apply  It  to  tiie  debt  of 
$82,000,  and  was  fully  discharged  from  all 
duty  and  obligation  to  Moses  Bros.  Whatev- 
er rigbts  Moses  Bros,  have,  therefore,  against 
Pollak  must  arise  entirely  through  Cham- 
bers, and  the  case  is  to  be  considered  as  if 
Moses  Bros,  had  not  been  parties  to  the  con- 
tract of  January  8,  1888,  at  all,  since  that 
contract  was  several,  and  has  been  fully  exe- 
cuted a^  concerns  them. 

Taking  hold  of  the  transaction  at  this 
point,  we  have  the  following  case:  Pollak 
had  notes  of  Chambers,  secured  by  col- 
laterals transferred  and  delivered  to  him, 
for  the  aggregate  sum  of  $20,600.  These 
notes  bad  been  executed  payable  to  Pollak's 
order,  to  enable  him,  through  a  negotiation 
and  indorsemmt  of  them  and  a  transfer  of 
the  collaterals,  to  raise  the  sum  stated,  and 
apply  it  to  a  certain  Indebtedness  of  Cham- 
bers, tf  It  was  practicable  for  the  fund  to 
be  thus  realized.  It  was  found  to  be  im- 
practicable. The  notes  were  never  indorsed 
or  negotiated,  and  they  are  still  In  Pollak's 
hands.  Moved  by  consIdMntlons  which  are 
Indicated  In  the  present  bill  and  exhibits, 
but  upon  which  no  stress  need  now  be  laid, 
Moses  Broa  volunteered  to  advance  for 
Chambers  to  Pollak  the  amount  of  Cham- 
bers' said  Indebtedness,  to  be  applied  In 
satisfaction  by  Pollak.  This  was  not  done 
at  Chambers'  request,  or  with  his  knowledge 
or  assent  Neither  was  the  advance  made 
on  consideration  of  an  Indorsement  and 
transfer  of  Chamber^  notes  to  Moses  Bros. 
The  notes  were  not  as  we  have  seen.  In- 
dorsed to  Moses  Bros,  at  all,  and  the  bill 
negatives  any  contemplation  that  they 
sbould  be.  It  was  agreed,  however.  In  oon- 
slderatlom  of  this  volimtaiy  payment  by 
Moses  Bros,  of  Chambers'  debt  that  Pollak 
should  transfer,  assign,  and  deliver  Cbam- 
beis'  coUaterals  to  Moses  Bro&;  but  this 
agreement  was  betwe^i  Moses  Bros,  and 
Pollak  only,  as  has  been  said;  not  requested 
or  assented  to  by  Chambers,  nor  In  con- 
sonance with  any  previous  agreement  be- 
tween him  and  Pollak.  Had  Chambers' 
notes  been  efficaciously  indorsed  by  Pollak 
to  Moses  Bros.,  the  collaterals  would  have 
gone  with  them;  but  under  the  Influence 
of  section  1784  of  the  Code  a  transfer  and 
delivery  of  the  coUaterals  by  Pollak  to 
Moses  Bros.,  unaccompanied  by  a  transfer  of 
the  debt  evidenced  by  Chambers'  notes, 
would  have  been  a  dlschat^  of  the 
hypothecation,  having  the  effect  of  restoring 
the  right  and  title  of  Chambers.  We  do 
not  think,  however,  that  such  a  separate 
transfer  of  the  coHatemls  would  have  been 
utterly  volA;  certainly  not  in  the  sense  of  be- 
ing Incapable  of  effldent  ratification  by 
Chambers.  To  the  conttary,  wfe  construe 
the  statute  to  arm  the  person  from  whom 
the  collaterals  originally  come  In  such  cases 
with  an  election  to  affirm  or  dlBoffirm  sach 
a  transfer.  If  he  repudiates  It  he,  ot 
jcourse,  has  fbe  rl^^  to  recover  the  secuil^ 
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tlea,  tile  transfer  haTlng  revested  the  title  in 
Mm.  But  he  equally  has  the  right  to  con- 
firm this  merely  Toidable  transaction,  and 
thereby  Invest  title  to  the  securities  in  the 
transferee,  as  efficiently  for  all  purposes  as 
had  he  authorized  tt  in  the  first  instance,  <Hr 
the  transfer  had  been  made  along  vflQi  the 
assignment  of  the  debt  the  collaterals  were 
intended  to  secure.  Suppose,  for  example, 
that  the  alleged  agreement  of  Pollak  had 
been  executed,  and  the  coUaterals  had  been 
transferred  and  ddlv^red  to  Moses  Bros, 
thereunder,  and,  further,  that  upon  coming 
to  a  knowledge  of  the  transaction  Cliam- 
bers  had  ratified  and  confirmed  it,  and  ad- 
mitted Moses  Bros.'  right  to  the  paper, 
could  it  be  pretended  that  he  could  after- 
wards proceed  either  against  Pollak  for  a 
breach  of  duty  or  against  Moses  Bros,  toe 
the  securities?  We  think  not  The  Code 
provision  is  IntMided  purely  for  his  boiefit 
He  alone  could,  before  the  statute,  have  been 
prejudiced  by  the  separation  of  his  col- 
laterals from  his  debt,  and  the  transfer  of 
the  former  without  the  latter.  Clearly  he 
could  in  limine  authorize  this  to  be  done. 
Clearly,  also,  SLtter  it  has  been  done,  he 
may  waive  the  provision,  and  render  the 
transactiMi  «itirely  efficacious  by  a  ratifi- 
cation of  It  Soi  too,  with  respect  to  the 
agreement  by  Pollak  to  transfer  the  secu- 
rities to  Moses  Bros.  There  was  nothing 
in  the  relations  presently  existing  between 
Pollak  and  Chambers  out  of  which  could  be 
evolved  authority  on  Pollak's  part  to  enter 
into  such  arrangement  Yet,  holding  the 
collaterals  for  Chambers,  the  latter,  of 
course,  could  have  given  such  authority  to 
P<dlak;  and,  had  he  instructed  Pollak  to 
agree  to  turn  over  the  coUateral8>  without 
the  notes,  to  Moses  Bros,  on  tiie  payment 
by  them  to  Pollak  of  Cliambers'  indebted- 
ness. It  cannot  be  doubted  that  whatever 
right  Chambers  had  in  the  premises  against 
Pollak  would  in  equity  have  passed  thereby 
into  Moses  Broa  Finding  that  Pollak,  as- 
suming to  act  for  him,  but  without  au- 
thorization to  do  the  particular  thing,  had 
agreed  to  transfer  and  deliver  the  collaterals 
to  Moses  Bros.,  we  conceive  no  reason  why 
Cliambers  could  not  sanction,  ratify,  and 
ccmfirm  this  a^n^eement  of  Pollak,  and  there- 
by adopt  It  and  make  it  his  own,  to  be  ef- 
fectuated throTigh  the  holder  of  his  col- 
laterals; and  we  accordingly  hold  that  on 
the  averments  of  the  bill,  whatever  rights 
Chamb^s  had  agrainst  Pollak  passed  by  the 
latter's  agrennent  and  the  former's  ratifi- 
cation thereof  into  Moses  Bros.  And  the 
sole  question  remaining  on  this  part  of  the 
case  is  as  to  the  character  of  the  rights 
existing  between  Pollak  and  Chambers  in 
relation  to  these  securities,  after  the  pay- 
ment by  Moses  Bros,  to  PoUak  of  Chambers' 
Share  of  the  $82,000  indebtedness.  Under 
the  construction  we  have  placed  on  the  con- 
tract of  January  3,  1888,  Pollak  took  both 
the  poooooaton  and  title  of  and   in  these 


collaterals  upon  alternate  and  successive 
obligations.  Primarily,  he  was  to  hypothe- 
cate the  collaterals  to  secure  a  loan  of  $20.- 
500,  evldaiced  by  Cbaml>««'  notes  aggre- 
gating that  sum,  to  be  indorsed  to  the 
lender,  if  it  were  found  practicable  to  make 
the  negotiati<»i.  Secondarily,  the  negotia- 
tion being  found  to  be  impracticable,  and 
Pollak  having  failed  to  raise  the  loan,  the 
alternate  obligation  became  operative  up- 
<m  him,  and  it  then  became  his  duty  to 
retransfer  and  red^iver  the  securities  to 
Cliambers.  It  was  upon  the  faith  and  con- 
fidence that  Pollak  would  do  one  of  these 
things,  if  practicable,  and  the  other  U  the 
first  could  not  be  accomplished,  that  Cham- 
bers assigned  and  delivered  the  collaterals 
to  him.  These  considerations,  whl<di  the 
engagements  of  the  parties  fully  sustain, 
bring  the  case  as  between  Pollak  and  Cham- 
bers deaily  within  the  definition  of  a  trust, 
which  is  "an  obligation  upon  a  person  aris- 
ing out  of  a  confidence  reposed  in  him  to 
apply  property  [legally  vested  in  him)  faith- 
fully and  according  to  such  confidence;"  or, 
as  defined  in  other  language,  "a  trust  is  In 
the  nature  of  a  deposition  by  which  a  pro- 
prietor transfers  to  another  the  property 
of  the  subject  intrusted,  not  that  it  should 
remain  with  him,  but  that  it  should  be  ap- 
plied to  certain  uses  for  the  behalf  of  a 
third  party;"  or,  we  may  add,  for  the  behoof 
of  the  proprietor  himself.  1  Perry,  Trusts. 
{  2.  One  point  of  distinct  difl'erentlation 
between  such  a  case  and  such  other  fidud- 
aiy  relations  as  exist  between  principal  and 
agent  ttoilor  and  bailee,  and  the  like,  lies  in 
the  fact  that  the  legal  title  passes  to  and 
is  Invested  in  the  trustee,  and  does  not  pass 
to  the  agent  or  bailee,  and  the  confidence 
imposed  in  the  former  can  therefore  only 
be  enforced  in  equity,  while  the  duties  ind- 
dsit  to  the  latter  relation,  such  as  the  sur- 
render or  reddlvery  of  property  held  by  an 
agent  or  bailee,  can  be  enforced  at  law. 
Here,  then,  was  the  legal  title  and  posses- 
sion In  Pollak  up<m  trusts,  and  the  equitable 
right  in  Chambers  to  have  the  trusts  ex- 
ecuted. The  title  and  possession  tn  Pollak 
only  for  the  purpose  of  hypothecating  the 
collaterals  if  he  could,  and,  if  he  could  not 
then  for  the  purpose  of  revesting  that  title 
and  redelivering  that  possession  to  Cham- 
bers. He  failed  of  the  first  purpose.  He 
thereupon  was  uaA&c  an  obligation,  oi- 
forceable  in  equity,  to  carry  oat  the  second. 
Chambers  manifestly,  in  our  opini(»,  had  a 
standing  in  equity,  after  the  first  purpose 
tiad  failed,  to  have  a  trust  dedared  in  hi» 
favor  oa  these  collaterals,  and  its  execution 
enforced  through  a  decree  for  transfer  and 
delivery  by  Pollak  to  him;  and  this  equi- 
table right  passed,  on  the  facts  alleged.  In- 
to Moses  Bros.,  and,  through  them,  into  the 
complainants.  The  bill  is  thM«fore  not 
merely  one  to  enfwce  spedfic  p^formance 
of  a  contract  to  transfer  and  d^ver  person- 
alty, which  diancery  will  not  decree^  in  the 
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absence  of  special  clrcunutanceB  demon- 
strating the  Inadequacy  of  legal  remedies, 
bat  there  Is  superadded  to  the  mere  contract 
an  element  of  confidence  and  faith  reposed 
In  the  holder,  and  leading  to  the  Investltare 
of  the  legal  title  in  him,  and  'whldi  consti- 
tutes him  a  trustee,  whom  equity  will  com- 
pd  to  pass  tliat  title  acooiding  to  the  faitb 
and  confidence  under  -which  he  received  it, 
whether  the  subject-matter  be  personalty  or 
realty.  The  bill  to  this  extd  had  equity,  and 
the  diancery  court  did  not  err  In  overml- 
ing  the  demurrers  of  the  respondent  PoIIak, 
and  doiying  -his  motioQ  to  dlsmlas.  Af- 
flrmed. 


aoo  Ala.  S4Si 

DAVIS  V.  McCART  et  aL 
(Supreme  Court  of  Alabama.     July  27.  1883.) 

WbITS  —  SDKMONI  —  SUFFICIBNOT  —  JUSOICSNT — 

Amoitnt  Expbessed  in  Fiqubbs— Validitt. 

1.  Code,  H  2662,  2663,  provide  that,  when 
the  summong  is  issaed  less  than  three  days  be- 
fore the  term  of  the  court  next  thereafter,  it 
must  be  made  returnable  to  the  next  succeed- 
ing term,  and  that  the  return  day  of  the  sum- 
mons is  the  first  day  of  the  court  to  which  it  is 
returnable.  Held,  that  a  Bummons  to  appear 
before  the  circnit  court  at  the  idaoe  of  holding 
the  same,  which  did  not  say  "at  the  next  term," 
according  to  the  form  of  the  Code,  was  not 
void,  since  the  law  fixed  the  term  to  which  It 
was  returnable. 

2.  It  is  not  a  valid  objection  to  a  Judgment 
that  the  amount  of  it  is  expressed  only  m  fig- 
ures preceded  by  the  dollar  mark. 

Appeal  from  circuit  court,  Tuscaloosa 
county;   S.  H.  Sprott,  Judge. 

Action  by  McCaiy  &  Dean  against  T.  A. 
Davis  on  a  promissory  note.  From  a  judg- 
m«it  for  plalntUfs,  defendant  appeals^  Af- 
firmed. 

This  suit  was  brought  on  July  9,  1892,  and 
on  that  day  the  following  summons  was  is- 
aaed:  "Tou  are  hereby  commanded  to  sum- 
mon T.  A.  Davis  to  appear  before  the  cli^ 
colt  oouit  of  Tuscaloosa  county,  at  the  place 
of  holding  the  same,  then  and  th»«  to  an- 
swer, plead,  or  demur  to  the  complaint  here- 
to annexed,  of  McCaiy  &  Dean.  You  are 
required  to  execute  this  proeess  instanter, 
and  to  return  the  same  immediately  upon 
tlie  execution  thereof."  This  summons  was 
executed  on  September  6,  1892,  and  on  No- 
vmnber  22,  1892,  the  following  judgment  en- 
try was  made:  "Came  the  plalntlfT  by  at- 
torney, and  the  defendant,  being  called, 
came  not,  but  madei  default  It  is  therefore 
crai^dered  by  the  court  that  pIfF.  have  and 
recover  of  the  defendant  the  sum  of  $156 
11/100,  and  the  costs  in  this  behalf  expend- 
ed, for  which  execution  may  issuer"  etc. 

X  J.  Mayfidd,  for  appellant 

COIiBMAN,  J.  The  judgment  appealed 
from  was  rendered  by  defaxdt  The  first 
awsignment  of  error  is  as  to  tlie  sufficiency 
ct  the  summons.  The  defendant  was  sum- 
moned "to  appear  before  the  circuit  -court 
of  Tuscaloosa  county,  at  the  idace  of  holding 


the  same,"  etc.  The  objection  is  that  the 
summons  does  not  say  "at  ibe  next  term," 
according  to  the  form  of  the  Code.  It  Is  bet- 
ter to  follow  the  prescribed  forms,  but  the 
omission  of  tiie  words  "next  term"  does  not 
cause  a  defect  of  such  characrter  as  to  whol- 
ly vitiate  the  summmis.  Section  2662  of  the 
Code  prescribes  that  "when  the  summons  Is 
Issued  less  than  three  days  before  the  term 
of  the  court  next  th^^after,  It  must  be  made 
returnable  to  the  next  succeeding  term," 
and  by  section  2663  of  the  Code  "the  re- 
turn day  of  the  summcns  is  the  first  day 
of  the  court  to  which  it  is  retumabia"  The 
law  fixed  the  term  to  which  the  summons 
was  returnable. 

The  second  assignment  of  error  is  that  the 
amount  of  the  judgrment  was  expressed  in 
figures  preceded  by  the  dollar  mark,  as  fol- 
lows: $135.09,— Instead  of  being  written 
out  At  an  early  day,  in  the  case  of  Tank- 
ersley  v.  Silbom,  lllnor,  (Ala.)  185,  it  was 
said:  "The  mai^  used  to  denote  dollars  has 
obtained  general  currency,  ♦  •  •  and  con- 
veys the  idea  of  dollars  as  distinctly  as  the 
word  'dollar'  Itsdf,"  and  a  judgment  ren- 
dered as  the  one  under  consideration  was 
held  not  to  be  insufficient  on  this  account 
There  is  no  error  In  the  record.     Affirmed. 


(in  Ala.  209) 

MOOO  et  ux.  V.  BARROW  et  al. 

(Supreme  (Tonrt  of  Alabama.     July  27,  1893.) 

Fbaudulbnt  Convhtamcbb — Fleadino— Ansitbr 
—  KviDBNOs  —  Sdfuoibnot  —  Plbaoimo  and 
Pboo»— Vabiancb. 

1.  In  an  action  to  set  aside  conveyances  as 
fraudulent,  the  answer  mnat  deny  specifically 
the  material  facts  alleged  in  the  bul.  which 
render  the  conveyanceB  fraudulent,  or  they 
will  be  taken  as  true,  though  the  answer  denies 
generally  "the  allegations  and  charges"  In  the 
paragraphs  which  allege  snch  facts. 

2.  M.  conveyed  his  land  to  creditors  iu 
payment  of  his  debt  as  exra-essed  in  the  deed, 
and  they  conveyed  it  to  M.'s  wife  for  a  cash 
consideration  or  less  than  one-half  its  value. 
One  of  such  creditors  testified  that  in  the  set- 
tlement with  M.,  at  tike  time  of  the  conveyance 
to  the  wife,  he  accounted  for  all  rents  collect- 
ed, and  charged  M.  with  the  taxes;  that  offers 
to  purchase  the  land  were  always  referred  to 
H.;  and  that  the  latter,  as  to  him,  always 
claimed  it  subject  only  to  payment  of  such 
debt  Neither  M.  nor  his  wife  testified.  Bdd, 
that  the  evidence  supported  a  decree  finding 
the  conveyances  fraudulent  as  to  other  credit- 
ors of  M. 

3.  The  bUl  alleged  that  defendant  M. 
owned  the  land  in  fee,  and  the  proof  showed 
that  it  was  in  M.  and  a  person  not  a  party  to 
the  suit.  M.'s  wife,  the  other  defendant  did 
not  claim  title  from  her  husband  and  such 
other  person,  but  from  her  husband's  grantees. 
Held,  that  there  was  no  variance  between  the 
allegations  and  proof,  so  far  as  the  parties  to 
the  bill  were  concerned. 

Appeal  from  chancery  conrt,  Mobile  coun- 
ty;  W.  H.  Tayloe,  ChanceUor. 

AcUcm  by  O.  W.  Barrow  and  others  against 
Bernard  Moog  and  wUe  to  set  aside  certain 
conveyances  cm  the  ground  that  they  wo-e 
fraudulent  as  to  plaintiffs,  who  were  credit- 
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oni  of  Moog.     From  a  decree  for  plainttfls, 
defendants  appeal.     Affirmed. 

Henry  Chamberlain,  for  appellants.  Mc- 
intosh &  Rldi,  for  appellees. 

COLBMAII,  3.  BarroTT  et  at,  creditors  of 
Bernard  Moog,  filed  this  bill,  attacking^  cer- 
tain oonTeyances  of  land  as  fraudulent  and 
\<Ai,  made  by  Bernard  Moog  and  wife  to 
Haas  &  Hemly,  and  subsequaitly  by  Haas 
&  Henly  to  the  wife  of  Bernard  Moog.  The 
deeds  ore,  in  terms,  absolute.  The  consid- 
eration, as  expressed  in  the  conveyance  from 
Moog  and  wife  to  Haas  &  Hemly,  was  ihe 
payment  of  a  past  debt  due  them  by  Moog, 
and  that  expressed  in  the  oonyeyonce  to  the 
wife  of  Moog  was  a  cash  consideratloa  of 
$300.  The  Ull  shows  tliat  complainants 
were  creditors  at  and  prlw  to  the  execu- 
tiom  of  these  conveyances,  and  avers  that 
the  deed  to  Haas  &  Hemly  was  intended 
to  operate  only  as  a  mortgage  to  secure  the 
Indebtedness  of  Moog  to  Haas  &  Hemly, 
and  that  the  c<«veyance  to  the  wife  of 
Moog  was  intended  as  a  fraud;  that  the 
money  expressed  as  the  consideraticKi  was 
fumi^ed  by  Moog  himself,  and  was  in  fkct 
iwyment  of  the  debt,  tor  which  the  convey- 
ance was  intoided  to  operate  as  a  mort- 
gage security.  The  answer  consists  of  only 
.two  paragraphs  to  these  Important  all^^- 
ttons  of  the  bill  The  first  Is  that  they, 
and  each  of  them,  "deny  the  allegations  and 
cbBTges  in  each  paragraph  of  complalmmts' 
bill  of  complaint,  from  paragraph  one  to 
paragraph  six,  both  inclusive."  This  is  the 
only  rehouse  of  Bernard  Moog  to  the  blU. 
By  a  second  paragraph  the  wife  answers 
that  "abs  purchased  the  prt^erty  in  good 
faith,  and  parted  with  the  value  by  pay- 
ing money  therefor,  wltihout  notice  of  com- 
plainants' alleged  equity." 

The  diaige  of  complainants,  that  her  hus- 
band conducted  the  entire  transaction,  and 
furnished  t»  her  the  money,  and  that  the  pay- 
ment was  in  satlsfaotioa  of  the  mortgage 
debt,  is  not  denied  or  referred  to  in  her 
answer.  An  answer  is  not  sufficient  tliat 
states  a  general  denial  of  tbe  matters  charged, 
lliere  silould  be  a  clear  and  distinct  response 
to  each  averment  of  the  Wll.  Story,  Bq. 
PL  8  852;  Danlell,  CSh.  Pr.  8  844;  Savage 
V.  Benham,  17  Ala.  181.  When  a  material 
matter  is  charged  in  the  bill,  which,  prima 
fade,  is  within  the  knowledge  of  the  defend- 
ant, and  he  fails  to  deny  it,  it  must  be  oon- 
sidered  as  admitted.  Smilie  v.  Slier,  85  Ala. 
S8;   Grady  v.  Robinson,  28  Ala.  289. 

But,  aside  from  these  principles,  the  proof 
Is  clear  that  the  deed  to  Haas  &  Hemly  was 
intended  to  operate  only  as  a  mortgage.  The 
grantee  Hemly  testifies  that  oa  settiement 
with  Moog,  at  the  time  of  the  reconveyance 
to  Moog  and  wife,  he  aooounted  for  all  the 
rents  collected  from  the  land,  and  charged 
Moog  wit}i  the  taxes;  that  more  than  once 
persons  offered  to  purchase  the  land  from 


him,  and  on  eadi  occasion  he  referred  tiie 
proposition  to  Moog,  who  declined  to  accept 
the  ofTer,  and  that  Moog  always,  as  to  him, 
claimed  the  land,  subject  only  to  the  pay- 
ment of  the  debt  due  Haas  &  Hemly.  The 
real  value  of  the  land,  shown  to  be  much 
more  than  double  the  amount  of  the  con- 
sideration, is  competent  evidence  to  be  con- 
sidered in  this  connection.  Neither  Moog 
nor  his  wife  were  examined  as  witnesses  in 
the  case.  We  do  not  .doubt  the  correctness 
of  the  conclusion  of  tiie  obancdlor  from  the 
facts  introduced  in  evidence. 

It  is  insisted  that  there  is  a  variance  in  the 
probata  and  allegata  which  is  fatal  to  any 
relief,  in  this:  that  tiie  bill  diarges  that 
Moog,  the  defendant,  owned  the  land  in  fee, 
and  the  proof  shows  tiiat  the  fee  was  in  A. 
&  B.  Moog;  and  we  are  referred  to  the  case 
of  Floyd  V.  Bitter,  66  Ala.  356,  and  Webb 
v.  Crawford,  77  Ala.  440,  in  support  of  the 
contention.  Neitlier  of  these  cases  have  any 
application  to  the  question  under  consider- 
ation. Moog  conveyed,  by  deed  with  war- 
ranties, the  whole  land  to  Haas  &  Hemly. 
Mrs.  Moog  claims  only  under  tttie  derived 
from  her  husband  ttirough  Haas  &  Hemly. 

A.  Moog  is  not  a  party  to  the  bUL  Mrs. 
Moog  does  not  rdy  upon  titie  from  A.  ft 

B.  Moog,  but  titie  from  Haas  &  Hemly, 
who  acquired  titie  from  B.  Moog  only,  the 
husband.  This  is  tiie  title  that  is  attacked 
as  fraudulent  This  is  the  title  Mrs.  Moog 
Is  celled  upon  to  defend.  Diere  is  no  vari- 
ance in  the  allegata  and  probata,  so  tar  as 
the  parties  to  the  bill  are  concerned.  There 
is  no  error  in  the  record.    Affirmed. 


(St  Mm.  G(4) 

THOMAS  et  al.  v.  THOMAS. 
(Supreme  Court  of  Mississippt.    Oct,  1891.) 
ErecTMBNT—lMPROVEMETiTS— Mesne  PRonrs. 

1.  Defendant,  in  ejectment  to  make  good 
his  claim  for  improvements,  must  show  tliat 
when  they  were  made  he  was  claiming  the 
premises  under  some  deed  or  contract  of  pnt^ 
chase  made  or  acquired  in  good  faith;  and  a 
mere  expectation  that  plaintm's  ancestor  would 
recognize  his  suppoaea  equitable  rights  in  the 
premises,  and  give  him  the  same,  is  inanfficieDt. 

2.  In  ejectment  againBt  a  tenant  holding 
over  after  the  expiration  of  hia  tain  imder  ■ 
claim  of  ownership,  plaintiffs  cannot  recover 
the  stipulated  rent  during  the  time  be  was 
holding  over,  bnt  only  the  reasonable  worth  of 
the  use  of  the  premises. 

Appeal  from  drcnit  ooart,  EQnds  oonnty; 
J.  B.  Chiisman,  Judge. 

Ejectment  by  Agnes  Thomas  and  others 
against  Alexander  Thomas  to  recover  certain 
lands  in  Hinds  ooimty,  described  In  the 
delarattoo,  and  for  mesne  profits.  From 
the  Judgment)  both  parties  appeaL  Re- 
versed. 

The  facts,  as  disclosed  by  the  evidence, 
are  as  foilows:  On  January  18,  1878,  J.  T. 
MoAlpin  entered  into  an  agreement  with 
Klohsrd  Thomas  to  convey  to  said  Richard 
the  lands  in  oontroveisy  fbr  $800,  half  to  be 
paid  caeih,  balance  January  1,  1870.    On  Jsn- 
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iiaty  30,  1878,  J.  T.  McAlpIn  and  his  -wito 
oonreyed  by  deed  these  landa.  Tbls  deed 
and  the  agreement  was  delivered  to  Bicliard 
miomas,  AiovflT^ftar  Thomas  being  present. 
Kicbard  paid  the  money  for  the  land,  and 
executed  his  note  for  the  deferred  payment 
Richard  went  Into  poaBesslMi  and  cultivated 
the  land  In  1878.  The  land  was  rented  after 
this,  the  rents  bedng  paid  to  Blchard.  In 
1881  Alexander  moved  on  the  place,  and 
cultivated  It  continuously  up  to  the  time  of 
iUobaid  Thomas'  death,  which  occurred  In 
1880,  but  paid  rents  to  Blcdiard  all  the  time, 
and  made  no  claim  to  the  land.  Richard 
left  a  wUl,  by  which  he  devised  these  lands 
to  Us  wife,  Agnes  Thomas,  and  her  four 
minor  children,  pini-ntiYTa  |n  this  suit.  Ala:- 
ander  was  a  son  of  Rldiard  Thomas  by  a 
tanaer  wife,  and  other  lands  were  devised  to 
him  and  the  other  dhUdren  of  this  former 
wfte.  There  Is  an  apparent  change  on  the 
fiioe  of  the  original  deed  of  conveyance, 
whksh  shows  iitaX  the  name  of  Alexander 
Thomas  was  In  the  original  draft,  and  that 
Alexander  was  erased,  and  Richard  written 
tn  place  thereof,  In  a  different  handwriting. 
Whether  the  change  was  made  before  tiie 
deed  was  delivered  to  Richard  Tliomas  or 
not  is  not  settled  by  the  evidence.  By  con- 
sent the  case  was  tried  by  the  court,  and  it 
was  a^eed  that  the  ooiut's  findings  as  to 
£B43ts  and  law  should  be  written,  and  made 
part  of  the  record.  After  hearing  the  evl- 
denice,  the  court  filed  the  fcdlowlng:  "(1) 
The  court  finds  as  a  matter  of  fact  that  the 
original  deed  was  made  by  McAlpln  and  wife 
to  Alexander  Thomas;  that  It  was  paid  for 
by  Richard  nuMnas;  was  made  to  Alex- 
ander by  his  direction;  and  was  actually  de- 
livered by  tlie  vendors  to  him,  and  never 
was  by  him  actually  delivered  to  Alexander. 
(2)  It  finds  that  the  deed  was  filed  for  reoMd 
In  the  clerk's  office  of  the  chancery  court  of 
Htnds  county;  tiiat,  before  It  was  recorded 
by  the  derk.  It  was  withdrawn.  The  deed 
was  thai  altered  by  him,  by  inserting  his 
own  name  in  ttie  place  of  Alexander's,  and 
subsequently  recorded  as  altered.  (3)  It 
finds  aa  a  matter  of  law  that  the  original 
deed  was  thus  constructively  delivered  to 
Alexander,  and  he  was  invested  with  title. 
(4)  It  finds  as  a  nmiiter  of  fact  that  Biduud 
took  possession  of  the  land  the  year  the  deed 
was  made  to  Alexander,  oJ aiming  It  as  blA 
own,  asserting  title  to  It  openly,  and  occupy- 
ing and  controlling  it  till  his  death.  (6)  That 
Alexander  acquiesced  in  this  idaini  ot  title 
tv  his  fatiier,  and  first  became  the  tenant  of 
WiUlams,  and  afterwards  of  his  fatho:,  at- 
torning to  his  father,  and  paying  him  <«e 
bole  of  cotton  for  rent  It  flrds  fu  matter  of 
law  that  this  adverse  holding  by  RJchand, 
and  the  acquiescence  of  Alexander,  divested 
the  latter  of  titie,  and  barred  his  entry.  (6) 
It  finds  as  a  matter  of  fact  that  said  Alex- 
soAes  was,  nevertheless,  encouraged  by  his 
fatl(er  to  improve  the  land;  that  he  expend- 
ed $250  in  improving  It  under  the  expecta- 


tion in  good  faith  that  hla  fatiier  would 
recognize  his  right  under  the  original  dieed, 
and  give  him  the  land;  and  that  finally,  he 
would  set  up  claim  to  It  under  the  original 
deed,  in  good  faith.  (7)  As  a  matter  ot  law. 
It  finds  that  he  is  entitled  to  recover  the 
value  of  the  Improvements,  and,  being  a 
tenant  from  year  to  year,  without  notice  to 
quit,  otherwise  than  by  suit  is  entitled  to 
retain  possession  at  rent  he  paid  to  his 
father  in  hla  lifetime.  It  being  agreed  by 
the  parties  that  the  value  of  the  land  is 
$600,  it  is  assessed  at  that,  and  Judgment  is 
rendered  accordingly."  Judgment  was  ac- 
cordingly rendered  for  the  plaintiff  that  they 
recover  the  lands  in  controversy  and  $40 
rent,  this  being  the  rent  paid  by  defendant 
the  previous  year,  and  allowing  $250  for  im- 
provements to  the  defendant 

J.  K.  McNeely  and  M.  M.  Mdjeod,  for 
appellants  and  cross  appellees.  H.  Peyton 
and  O.  M.  WilUamson,  for  appellees  and  cross 
appellants. 

WOODS,  J.  Not  concurring  In  one  point 
in  the  views  of  the  learned  Judge  who  heard 
this  case  below,  we  are  constrained  to  re- 
verse the  Judgment  The  sixth  and  seventh 
findings  of  the  court  are  erroneous.  Tlie 
app^ee  Alexander  Thomas  was  a  tenant 
from  year  to  year  of  Richard  Tltomas,  de- 
c^sed,  who  entered  under  the  deed  recorded 
December  15,  1878,  and  whose  rights  are 
oorrectiy  found  by  the  court  below;  and  In 
this  action  at  law  Alexander  can  only  re- 
cover for  Improvements  made  by  virtue  oC  a 
claim  to  the  premises  under  some  deed  or 
contract  of  puroihase,  made  or  acquired  in 
good  faith.  That  Alexander  expected  in 
good  faith  that  Richard,  his  father,  would 
recognize  his  right  under  the  original  deed, 
and  expected  that  his  father  would  give  him 
the  land,  and  that  he  finally  set  up  claim  to 
the  premises  under  the  CHrigtnal  deed.  Will 
not  meet  the  conditions  Imposed  by  our  stat- 
ute on  one  seeking  compensation  for  im- 
pioveiqents.  To  make  good  his  claim  to 
compensation  toe  Improvements,  Richard 
should  have  shown  that  when  he  made  the 
improvements,  he  was  claiming  the  premises 
under  some  deed  or  o<Hitract  of  purchase, 
made  or  acquired  tn  good  faith,  and  not  that 
he  expected  his  father  would  recognize  his 
supposed  titie  to  tiie  lands,  and  give  him  the 
same.  Alexander  was  not  entitied  to  oom- 
pensatirai  for  improvements,  in  our  opinion. 
Furthermore,  the  death  of  Richard,  'and  the 
refusal  of  Alexander  to  pay  any  rent  there- 
after, temdnated  his  tenancy,  and  for  the 
year  1891  the  plaintiffs  beloiw  were  entitied 
to  recover,  not  the  rent  due  under  the  former 
ooBtnuA  with  the  deceased  landlord,  but 
what  the  leased  premises  were  shown  to  be 
reasonably  worth. '  Because,  of  these  errors, 
unfavcvable  and  unjust  to  i^p^Uants,  the 
Judgm«it  must  be  reversedr  and  .the 
remanded* 
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'189  Ulra.  Sa) 
COHBA  T,  MAYOR,  ETC.,  OP  CITT  OF 

COFFBEVILLE. 

(Supreme  Court  of  Misaisaippi.    Oct.,  1891.) 

DsrscTiTS  Beidob— Notice— CoNTBiBCTORi  Hzo- 

LIOBKCB. 

1.  In  an  action  against  a  city  for  personal 
injuries  resulting  from  the  falling  of  a  bridge, 
plaintiff  must  show  that  the  defect  was  known 
to  the  proper  authorities;  and,  tf  the  defect 
was  80  hidden  or  concealed  as  not  to  be  ob- 
serrable  by  ordinary  care  and  attention,  de- 
fendant cibr  is  not  liable. 

2.  If  plaintifl  knew  that  the  bridge  was  in 
a  dangerous  and  unsafe  condition,  and  jet  on- 
dertook  to  drire  orer  it  without  apparent  ne- 
cessitj',  he  is  guiltr  of  contributory  negligence, 
and  cannot  recover. 

Appeal  from  circuit  court,  Xalobusha  coun- 
ty; James  T.  Fant,  Judge. 

Action  hy  S.H.Coliea  against  the  board  of 
mayor  and  aldermen  of  CoffeevUle  to  re- 
cover damages  for  personal  Injuries  sob- 
talned  by  him,  and  caused  by  the  falling 
in  of  a  bridge  in  one  of  the  streets  of  the 
town,  while  plalntifT  was  crossing  it  with 
his  wagon  and  team.  From  a  judgment  in 
defendant's  favor,  plaintiff  appeals.  Af- 
firmed. 

Within  the  corporate  limits  on  the  rood 
leading  from  the  town  there  is  a  trestle  four 
or  five  feet  Mgti,  connected  at  Its  east  end 
Willi  a  bridge  over  a  small  creek.  Around 
and  alongside  this  structure  is  a  dirt  road 
crossing  the  creelc  t>eiow  the  bridge.  At  the 
time  the  aeddMit  happened  wagons  frequent- 
ly went  this  rood.  Plaintiff  and  his  brother 
were  going  ont  of  town  with  a  loaded 
wagon,  and  while  crossing  this  trestle  the 
south  end  of  one  of  the  capsills  broke,  and 
the  stmcture  dedlned  on  that  side  some  two 
or  three  feet  lower  than  the  other  side.  The 
plaintiff  was  walking  along  by  the  side  of 
the  wagon.  The  team,  being  frightened  by 
the  falling  bridge,  suddenly  started,  and 
canght  plalntur  betwe«i  the  wheds.  The 
hind  whe^  striking  him  in  the  bat^  and 
side,  caused  the  Injuries,  which  are  claimed 
to  be  permanent  The  plaintiff  testlfled  that 
he  knew  the  bridge  was  unsafe  and  danger- 
ous some  time  before  this,  and  that  he  had 
called  the  attention  of  one  of  the  aldermoi 
to  the  o(»dlti<n  of  the  bridge,  and  that  bis 
father  had  also  noticed  its  condition,  and 
had  notified  the  same  alderman.  Plaintiff 
also  testified  that  he  had  gone  around  the 
bridge  oa  the  dirt  road.  Defendant's  testi- 
mony was  to  the  effect  that  the  town 
authorities  knew  nothing  of  the  unsafe  con- 
dition of  the  bridge.  The  court  instructed 
the  jury  for  the  defendant  as  follows:  "(1) 
The  plaintiff  must  prove  to  the  satisfaction 
of  the  jury  that  the  defect  in  the  trestie 
was  known  to  the  board  of  mayor  and 
aldermen,  or  so  notorious  that  it  was  negli- 
gence in  them  not  to  know  it;  and  If  the 
jury  b^eve  frwn  the  evidence  that  the  de- 
fect In  the  timber  was  so  hidden  or  con- 
cealed as  not  to  be  observable  by  ordinary 
care  and  attoitton,  tb^  will  find  for  the  de- 


fendant, even  thou^  plaintiff  was  hurt  (2) 
If  the  jury  believe  from  the  evidence  that 
the  plaintiff  knew  that  the  treetiewoik  or 
bridge  was  in  a  dangerous- and  unsafe  con- 
dition, and  yet  undertook  to  drive  over  it 
with  his  wagon  without  apparrait  necessity, 
he  Is  guilty  of  contributory  negligence,  and 
cannot  recover,  no  matter  w'nat  Injuries  he 
may  have  sustained."  The  defendant  re- 
covered a  verdict  and  judgment  Plaintiff 
appealed. 

W.  A.  Roane^  for  appellant  R.  H.  Oollar 
day,  for  appellee, 

WOODS,  J.  Tba  acttim  of  the  trial  coort 
in  giving  the  two  instmcttous  asked  by  the 
defendant  below  is  assigned  for  error.  The 
first  Instruction  is  brief,  simple,  and  cor- 
rect It  concedes  the  liability  of  the  town 
if  Its  officers  had  notice  of  tlie  defect  In  the 
bridge,  or  if  the  defect  was  notorious,  or 
If  the  defect  was  in  the  timber  of  the  bridge, 
and  was  observable  by  the  use  of  ordinary 
care  and  attention.  It  is  impossible  to  see 
how  the  statement  could  be  well  Improved, 
in  view  of  the  purpose  of  the  charge.  With 
great  brevity  and  plainness  and  fairness 
this  charge  submitted  the  law  ot  the  case 
on  the  defendant's  theory,  and  wls^y  went 
no  word  further.  The  second  instruction  giv- 
en for  the  town  submits  with  equal  brevity 
and  perspicuity  the  law  applicable  on  the 
plaintiff's  theory  and  on  his  own  testimony. 
The  jury  was  told  with  refreshing  concise- 
ness and  clearness  that  the  attempt  to  cross 
a  known  dangerous  bridge,  without  appar^ 
ent  necessity,  would  prevent  a  recovery  If 
Injury  befell  the  plaintiff  in  the  attempt 
The  evidence  warranted  the  giving  of  this 
instruction,  and  it  states  the  law  with  as 
much  fairness  as  precision.  We  find  no  re- 
versible error  anywhere  in  the  transcript, 
and  the  judgment  Is  affirmed. 


(4»  Mils.  486) 
STATE,  to  ITw  of  OWEN,  v.  MARSHALIi 
et  aL 

(Supreme  Goort  of  Mississippi.    Oct,  189!L) 

SHBBirPS — LlABIUTT  VOK  FAII.UBI  TO  BeKVB  AT- 

Ti.OBMBirr. 

An  attadiment  against  a  corporation 
cannot  be  levied  on  the  iadiridual  property  of 
natural  persons  composing  it;  and  a  sueriil  is 
not  liable  on  his  bond  for  failure  to  make  such 
levy,  though  it  afterwards  turns  ont  that  the 
indlTldnals  were  liable  as  partners,  owing  to  a 
defective  organization  of  the  corporation. 

Appeal  from  circuit  court,  Monroe  county; 
Lock  E.  Houston,  Judge. 

Action  by  the  state,  to  the  use  of  Amanda 
Owen,  against  J.  Marshall  and  others,  on 
defendant  Mardiall's  bond  as  sheriff,  for 
falling  and  refusing  to  levy  a  writ  of  attach- 
ment sued  out  by  her.  From  a  judgment 
in  defendants'  favor,  plaintiff  appeals.  At- 
flrmed. 
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WTNN  V.  STONE. 


The  dedaratiOL.  sets  out  flie  bond,  and  al- 
leges as  a  breach  thereof  that  on  the  ISth 
day  of  March,  1888,  she  sued  out  her  writ 
of  attachment  against  the  estate  of  Morris 
Gattznan,  Jacob  Oattman,  and  Myex  Gatt- 
man,  doing  bustnesa  as  bankers  In  the  town 
of  Aberdeen  tinder  the  name  and  style  of 
Gattman  &  Co.,  for  the  sum  of  $800,  and 
placed  the  same  in  the  hands  of  J.  H.  Mar- 
shall, sheriff,  and  directed  him  to  levy  it 
on  the  homesteads  and  resld«ices  of  the 
said  Morris,  Jacob,  and  Myer  Gattman. 
That,  If  the  said  writ  had  been  levied  as 
directed,  plaintiff  would  have  made  her 
mtmey;  but  the  sheriff  willfully  refused  to 
lery  ber  writ  on  said  property,  but  kept 
the  process  In  his  hands,  and  afterwards 
leyled  writs  of  attachm^it  in  favor  of  oth- 
er parties,  subsequently  sued  out  and  deliv- 
ered to  him,  upon  the  said  homesteads, 
which  were  in  due  coarse  condemned  to  the 
satisfaction  of  such  subsequently  sued  out 
writs  of  attachmsat,  whereby  the  said  plain- 
tiff lost  her  entire  debt  Defendants  plead- 
ed several  pleas:  First.  Performance  In 
fdU,  to  which  plaintiff  replied.  A  second' 
special  plea,  to  which  a  demurrer  was  sus- 
tained. A  third  special  plea,  to  which  a  de- 
mnrr«:  was  sustained.  A  fourth  .  special 
plea,  to  which  a  demurrer  was  overruled, 
and  idalntiff  replied.  Defeodants  then  filed 
a  second  amended  plea,  to  which  a  demur- 
rer was  overruled,  and  to  this  plaintiff  re- 
plied. Defendants  then  demurred  to  the 
two  r^lications  of  plaintiff  to  the  second 
and  fourth  pleas.  The  court  sustained  the 
demurrer,  and  Judgment  final  was  given  for 
defendants.  The  fourth  plea  sets  out  that 
tbo  property  alleged  by  the  dedaratlcm  to 
be  subject  to  the  attachmait  was  the  pri- 
vate property  of  Mociis,  Jacob,  and  Myer 
Gattman,  and  was  ex^npt  fn»n  levy  and 
sale  under  the  attachment,  as  Gattman  & 
Co.  was  a  cori>oia.tl(m.  The  r^Ilcatlon 
avers  that  Gattman  &  Co.  were  bankets  be- 
fore the  suing  out  of  this  writ,  and  had 
failed,  and  were  attached  by  plaintiff  and  a 
number  of  other  creditors;  and  that,  as 
there  had  been  no  election  of  ofQcers  under 
any  charter,  and  no  complete  organization 
or  corporate  seal,  and  as  the  Gattmans,  prior 
to  their  failure,  in  court  proceeding  and  in 
their  private  dealings  styled  themselves 
sometimes  as  partners  and  at  other  times 
as  a  corporaUoa,  and  for  other  reasons,  there 
was  a  doobt  as  to  whether  they  were  a  cor- 
poration or  a  partneishlp.  And  that,  if 
the  sheriff  had  levied  the  writ  on  the  prop- 
«ty  as  requested,  plaintiff  would  have  got- 
ten satisfaction  of  her  debt;  but  that,  on 
account  of  the  sheriff's  failure  to  levy  same, 
the  property  was  sold  for  the  satisfaction  of 
other  liens  obtained  subsequently.  Plaintiff 
appealed. 

B.  H.  Bristow  and  Oalhooa  &  Green,  for 
i^^ellant.  Sykes  &  Bichardson,  for  appel- 
lees 


CAMPBELL,  C.  J.  Interpreting  the  fourth 
plea  as  averring  that  the  writ  of  attachment, 
for  the  failure  to  levy  which  ihls  action  Is 
brought,  was  against  the  corporation  Gatt- 
man &  Co.,  and  that  the  homesteads  were 
the  property  of  the  individuals,  it  Is  a  bar 
to  the  action;  and  the  ret^lcatiMi  Is  not 
an  taaswer  to  it,  for  the  liability  of  the  offi- 
cer Is  determinable,  not  by  what  may  have 
resulted  from  the  chancery  suit,  but  by  the 
legal  aspect  presented  by  the  case  wltb 
which  he  had  to  deal  at  the  time  when  it  is 
alleged  that  he  Incurred  liability;  and  it 
is  clear  that  process  against  a  corporation 
cannot  be  legally  served  on  individual  prop- 
erty of  natural  persons  composing  it  As 
the  fourth  plea  bars  the  action.  It  Is  useless 
to  say  more.     Affirmed. 


(«  Mtaa.  80) 

WTNN  V.  8T0NB,  Auditor. 
(Supreme  Court  of  MississippL  Oct,  1891.) 
Taxes— Payment  in  Leveb  Bonos  and  Conpoifs. 
Act  March  5,  1884,  which  abolishes 
levee  district  No.  1,  and  permits  the  state  au- 
ditor to  receive  the  bonds  and  coupons  issued 
by  snch  district  in  payment  for  levee  taxes  ac- 
cruing prior  to  March  17,  1883,  by  necessary 
implication  prohibits  such  bonds  and  coupons 
from  being  thereafter  recdved  in  payment  for 
state  and  county  taxes;  and  hence  one  who, 
after  that  date,  purchases  from  the  state  lands 
hdd  by  it  under  tax  sales,  acquires  no  tiUe, 
when  he  gives  bonds  and  coupons  of  the  levee 
district  as  parment  for  state  and  county  taxes 
doe  on  the  land. 

Appeal  from  circuit  court,  Binds  county; 
J.  B.  Harris,  Special  Judge. 

Application  for  mandamus  by  J.  H.  Wynn 
to  compel  W.  W.  Stone,  auditor  of  the  state 
of  Mississippi,  to  convey  petitioner  certain 
lands,  the  titie  to  whidi  petitioner  alleges 
to  be  in  the  state  of  Mlsslaslppi.  The  appli- 
cation was  denied,  and  petitioner  appeals. 
Reversed. 

The  petitioner  avere  that  on  the  IStix 
day  of  October,  1888,  the  lands  in  questim 
were  held  by  the  state  of  Mississippi  under 
sales  for  taxes  theretofore  made  to  the 
state,  and  to  the  No.  1  levee  board,  and 
on  the  day  last  named  the  petitioner  ap- 
plied to  appellee,  auditor,  to  pundiase  the 
lands  from  the  state,  and  offered  the 
amount  necessary  under  the  law  to  purchase 
same;  that  the  auditor  refused  to  execute 
a  deed  to  the  petitions,  denying  that  the 
lands  were  held  by  the  state  or  subject  to 
purdiase  therefrom.  To  this  petition  the 
auditor  replied  that  all  the  lands  in  ques- 
tion were  on  the  1st  day  of  October,  1884, 
held  under  tax  sales  made  prior  to  April  11, 
1876,  to  the  state  and  the  No.  1  levee  board, 
respectively,  when  B.  and  B.  Vlrden  ten- 
dered the  state  and  county  taxes  for  the 
year  1884  in  lawful  money  of  the  United 
States,  and  the  amount  of  all  the  other  un- 
paid taxes  in  the  bonds  and  coupons  of  the 
No.  1  levee  board,  and  received  therefor  a 
conveyance    duly    executed,    conveying    to 
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them  the  title  of  Hie  state  and  of  the  levee 
board  to  all  of  the  lands,  and  that  none  of 
the  lands  had  ever  been  held  or  claimed  by 
the  state  at  any  time  since  such  conveyance 
to  the  Viidai&  To  this  plea  the  petitioner 
reined  (1)  that  the  bonds  and  coupons  of 
the  No.  1  levee  district  mentioned  la  the 
plea  were  oa  their  face  made  payable  in 
gold  coin,  and  tor  that  reaacm  void;  (2)  that 
all  the  lands  mentioned  In  the  plea  are 
situated  east  of  the  Tallahatchie  river,  and 
south  of  Mclver's  creek;  1.  e.  not  In  the 
No.  1  levee  district  To  plalntift's  first 
r^Iicatloa  the  defendant  rejoined  that  the 
No.  1  levee  board  had  made  and  Issued 
$1,000,000  of  Its  bonds,  all  In  accordance 
with  tite  act  creating^  the  board,  save  only 
that  all  auch  bonds  were  on  their  respective 
faces  made  payable  In  gold  coin.  To  plain- 
tiff's second  replication  the  defendant  de- 
murred, and  the  plaintiff  demurred  to  de- 
fendant's rejoinder.  The  court  sustained 
the  demurrer  to  the  replication,  and  over- 
ruled that  to  the  rejoinder,  and,  plain- 
tiff decUning  to  plead  further.  Judgment 
final  waa  rendered,  and  he  appealed. 

J.  H.  Wynn,  pro  se.  Perkins  &  Percy, 
for  appeUee. 

CAMPBELL,  a  J.  After  the  passage  of 
"An  act  to  repeal  an  act  to  redeem  and 
protect  from  overflow  from  the  river  Mish 
sissippl  certain  bottom  lands  herein  de- 
scribed, approved  March  17,  1871,  and  for 
other  purposes,"  approved  March  5,  1884, 
and  found  in  Acts  1881,  p.  184,*  it  waa  no 
longer  lawful  for  the  auditor  of  public  ac- 
counts to  receive,  in  paym»>t  for  lands 
sold  by  him,  bonds  and  coupons  of  district 
No.  1,  except  In  payment  of  levee  taxes 
accrued  on  such  lands  prior  to  March  17, 
1883.  Ilie  language  of  the  act  Is  express 
that  those  evidences  of  debt  may  be  re- 
ceived by  the  auditor  Mily  for  levee  taxes 
accrued  on  those  lands  up  to  the  time  Just 
mentioned;  and,  upon  the  rule  that  the  ex- 
pressioa  of  one  thing  Is  the  exclusion  of  ev- 
&cy  other,  it  must  be  held  that  the  auditor 
could  no  longer  receive  the  b<»idB  and 
coupons  of  levee  district  No.  1,  except  as 
authorized  by  this  act  Its  purpose  Is  mani- 
fest and  its  language  explicit  and  free  from 
doubt;  and  it  repeals  former  laws  which 
made  the  bonds  and  coupons  of  levee  dis- 
trict No.  1  receivable  for  state  and  county 
taxes,  because  It  and  any  former  provision 
to  that  effect  cannot  stand  together.    The 

'Act  March  6,  1884,  abolished  all  levee 
boards  of  the  levee  districts  of  tlie  state  of 
Mississippi,  and  provides  that  the  auditor  of 
pnbUc  accounts,  as  state  auditor,  may  receive 
the  bonds  and  coupons  of  said  form^  levee 
board  of  the  state  of  Mississippi,  district  No.  1, 
in  payment  or  purchase  of  lands  heretofore  sold 
for  the  nonpayment  of  district  No.  1  levee 
taxes,  to  the  extent  that  said  levee  taxes  are 
no\v  due  and  unpaid  for  all  years  preceding,  up 
to  and  including  the  year  ending  March  l7, 
1883. 


r^ugnancy  Is  palpable  and  IrreccNacUable, 
and  it  seems  strange  to  us  that  the  error 
could  have  been  considerately,  committed  of 
supposing  that,  after  the  act  of  March  5, 
1884,  state  and  county  taxes  might  be  paid 
by  the  bonds  and  coupons  mentioned.  The 
act  of  March  17,  1871,  which  created  levee 
district  No.  1,  authorized  bonds  to  be  UBoed, 
and  levied  taxes  to  redeem  them  for  the 
period  ot  12  yeara  The  period  expired 
March  17,  1883,  and  the  act  of  March  S, 
1884,  cited  above,  was  paaeed,  whereby  the 
district  No.  1  was  abolished,  and  Its  <^dal 
representatives  were  extinguished,  and  all 
trace  of  its  existence  as  a  levee  district  as 
far  as  possible  removed;  but,  as  taxes  ao- 
cnied  for  levee,  purposes  during  the  12  yean 
for  whldi  th^  were  levied  were  a  charge 
on  the  lands  on  which  they  were  imposed, 
It  was  provided  by  the  act  obliterating  the 
district  and  its  belongings  that  outstanding 
bonds  and  coupons  of  the  district  should  be 
Hvailable  In  the  purchase  of  the  lands  at 
the  auditor's  c^ce  to  the  extent  that  they 
were  asstmied  to  be  a  charge  on  the  lands; 
that  is,  for  the  levee  taxes  accrued  during 
the  period  of  12  years  ending  March  17, 
1883,— that  far  and  no  further.  No  longer 
would  the  state  receive  these  bonds  and 
coupons  for  state  and  county  taxes.  For 
years  they  were  made  receivable  for  state 
and  county  taxes  in  the  redemption  and 
purchase  of  these  lands  according  to  the 
several  acts  on  the  subject;  bat  now,  that 
the  time  for  whldi  taxes  to  pay  them  had 
been  levied  had  expired,  they  were  in  future 
to  be  receivable  by  the  auditor,  on  sale  ot 
these  lands  only  for  levee  taxes  accrued  un- 
der the  act  of  March  17,  1871.  This  is  the 
unmistakable  meaning  of  the  act  of  March 
5,  1884.  The  mandamus  should  have  been 
awarded.  The  court  ruled  correctly  mi  the 
questions  specifically  presented  by  the  plead- 
ings following  the  plea,  but  It  presents  no 
bar  to  the  petition,  and  the  demurrer  should 
have  been  extended  to  it  and  sustained. 
Judgment  reversed,  demurrer  sustained  to 
the  plea,  and  cause  remanded  for  defendant 
to  answ^'  over. 


(46  IM.  Ann.  lUS) 
MOORB  et  aL  V.  RINOTJBT  «t  aL    (No. 

1,433.) 
(Supreme  Court  of  Louisiana.     July  Term, 

1893.) 
Disiiiasnra  AppBAi/-^uBiaDicnoNAi<  Ajfoum. 
Plaintiffs'  Judgment  is  for  an  amotmt 
less  than  $2,000.     The  Judgment  prayed  for  to 
rescind  and  annul  the  conveyance  of  the  debtor 
was  revocatory,  and  not  en  declaration  de  sim- 
ulation.   In  a  revocatory  action  the  test  of  ju- 
risdiction is  the  amount  claimed  by  the  audit- 
or, and  not  the  value  of  the  property  the  sale 
of  which  the  plaintiffs  seek  to  nave  revoked. 
This  court  bung   without  jurisdiction  ratione 
materiae,  the  appeal  is  dismissed. 
(Syilabua  by  the  Court.) 

Appeal  from  district  court  parish  ot  Oal- 
casl^i;  O.  A.  Foumet  Judge. 
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Creditors*  bill  by  Moore,  McKlsney  &  Co. 
against  L.  I.  Rlnguet  and  another.  Defend- 
ants had  judgment,  and  plaintiffs  appealed. 
Defendants  now  move  to  dismiss  tlie  appeal. 
Motion  granted. 

MitctieU  &  Mitchell,  for  appellants.  A.  J. 
Pqjo,  for  appdleea 

BREAT7X,  J.  The  plaintiffs  are  the  cred- 
itors of  the  defoidant  L.  L  Rlngnet  In  the 
sum  of  1849.47,  and  interest  thereon  at  the 
rate  of  5  per  cent  per  aimnrn  from  the  25th 
day  of  AprQ,  1892,  and  for  the  fnrther  snm 
of  $12,  cost  of  suit,  for  whldx  they  obtained 
Jndgment  against  him  on  the  30th  day  of 
May,  1892.  The  other  defendant,  the  wife 
<tf  Li.  L  Rlnguet,  after  her  marriage,  more 
than  2S  years  since,  Inherited  an  amount 
from  the  succession  of  her  father  and  a  small 
sum  from  her  mother's  estate.  In  1868 
the  husband,  Rlnguet,  made  a  datlon  en 
palement  to  his  wife,  and  dedared  In  the 
notarial  act  that  the  remainder  of  his  In- 
debtedness to  her  was  $894.  In  1879  the 
wife  sold  a  tract  of  land  In  Iberia  parish 
for  the  sum  of  $1,250.  In  the  deed  of  sale 
she  declared,  that  it  was  transferred  to  her 
by  her  husband  as  a  datlon  en  palement  as 
per  act  befc^e  E.  Parent,  notary  public,  on 
the  20th  day  of  August,  1879,  and  she  and 
other  witnesses  In  tier  b^alf  testify  that 
the  price  was  received  by  the  husband,  and 
expended  by  him.  In  May,  1892,  Rlnguet 
made  affidavit  before  the  clerk  of  the  dis- 
trict court  of  Indebtedness  to  his  wife  In 
the  sum  of  $2,960,  which  he  acknowledged 
having  received  and  expended  for  his  sepa^ 
rate  use  and  benefit.  Immediately  after,  he 
conveyed  all  his  property,  valued  by  him  at 
tile  snm  of  $2,700,  leaving  due  her  $250.  In 
the  act  the  transfer  declares  that  in  the 
years  1870  and  1871  he  made  a  datlon  en 
jtalement  to  his  wife  ot  certain  pn^arty  c<»- 
fllstlng  of  about  110  acres  in  satisfaction  of 
Hie  snm  of  $1,250,  her  paraphernal  dalm. 
Bi  the  paragraph  following  oC  the  deed  of 
sale  he  declares  that  this  proi)eit7  conveyed 
to  his  wife  In  part  aatisfacticni  of  her  para- 
iphemal  claim  was  aoiA  to  one  Thomas  81- 
m<ni  for  the  sum  of  $1,250,  and  appropriated 
by  him,  the  voidor's  husband,  after  the  sale, 
to  his  benefit  This  is  the  land  to  wbidi 
we  have  before  referred  as  being  situated  in 
the  parish  of  Iberia. 

Pleadings. 

OSie  plaintiffs  In  their  petition  allege  sab- 
stantlally  that  the  datlon  en  palement  of 
May,  1892,  was  a  fraudulent  device  in  the 
Interest  of  the  husband  to  defeat  the  dalms 
of  his  creditors;  that  be  was  not  indebted 
to  his  wife,  and  that  she  participated  in  the 
frand;  that  It  was  a  mere  simulation;  that 
they  will  lose  their  dialm  should  the  said 
datlon  en  palement  not  be  rescinded  and 
made  subject  thereto;  that  the  pn^erty  con- 
veyed for  $2,700  is  worth  $6,000;  that  by 
this  conveyance  the  husband  was  left  with* 


out  prc^ierty,  and  Insolvent.  Petitioned 
pray  for  judgment  against  Ring^uet  and  wife 
rev<ddng  and  rescinding  the  said  "pretend- 
ed" datlon  at  palement,  and  subjecting  "the 
said  property  to  the  creditors  or'  the  said 
Rlnguet,  and  i>articularly  "to  the  judgment 
of  your  petitioaers,  herein  set  forth."  The 
defendant,  the  wife,  in  her  answer  alleges 
that  the  conveyance  of  her  property  to  her 
by  her  husband  was  real  and  bona  fide.  She 
also  alleges  that  there  was  enrov  in  the  deea 
of  May,  1892,  which  she  applied  to  correct. 
The  error,  she  avers,  was  in  the  declaration 
contained  In  the  deed  that  her  husband  made 
a  datlon  en  palement  to  her  in  1870  or  1871 
for  the  sum  of  $1,250;  the  fact  beinK,  she 
alleges,  that  the  amount  was  $2,033,  and  the 
date  March  20,  1868,  which  left  a  balance 
of  $859JS5  due  her,  together  with  the  $1,- 
250  sale  to  Simon,  aggregating  $2,109.65. 
She  prays  to  correct  the  MTor  alleged,  and 
for  judgment  recognising  her  as  owner  of 
the  property.  The  judgmoit  of  the  dis- 
trict court  was  pronounced  in  favor  of  the 
defendants;  plaintiffs'  demand  was  rejected. 
From  the  judgment,  plaintiffs  appeal  The 
defendants  move  to  dismiss  the  appeal  on 
the  ground  that  this  court  is  without  jnn»- 
diction  ratione  materiae;  that  the  amount 
Involved  is  less  than  $2,000. 

On  Motion  to  Dismiss, 

If  the  action  Is  revocatory,  this  court  Is 
without  jurisdiction.  To  determine  that  the 
action  is  en  dedaratiMi  de  slmulaticm  would 
involve  a  decision  that  no  consideration  pass- 
ed, that  the  title  had  no  elemrait  of  the  real, 
and  that  possession  was  not  surrendered  un- 
der the  deed.  Conceding  for  the  moment 
that  the  defendants  have  not  proven  the  en- 
tire consideration  alleged,  it  does  not  appear, 
under  the  allegati<w8  and  the  proof,  that  the 
title  is  one  which  does  not  confer  any  right 
at  all,  and  that  it  is  a  mwe  simulation.  The 
plaintiffs  judlcloudy  chose  to  proceed  by  di- 
rect aoUon.  The  conveyance  could  not  be 
treated  as  entirely  simulated,  fbr  the  reason 
that  the  defendant  Mrs.  Rlnguet  Is  in  pos- 
session under  a  title,  and  that  titie  is  based 
npoa  consldenution  which  may  not  be  suffi- 
cient to  successfully  defend  against  an  attach 
to  set  it  aatde  as  in  fraud  of  creditors,  but  is 
saffidentiy  reel  to  compel  creditors  to  resort 
to  a  suit  to  have  it  revolted  and  annulled.  It 
is,  to  say  the  least,  sufficiently  real  to  escape 
from  b^ng  characterized  as  corpus  sine  anl- 
ma  extrinsious  apparens  intrinsicus  nihil  ha- 
bens.  The  wife  obviously  was  a  creditor.  It 
is  sufficient  for  us  to  determine  that  there  Is 
at  least  an  appearance  of  reality  in  her 
cUims.  The  form  of  the  action,  and  the  alle- 
gations, taken  in  their  Nitirety,  sustahi  the 
conclusion  that  it  is  revocatory.  The  evi- 
dence eistablishes  that  she  was  a  creditor. 
The  amounts  of  the  credits  must  be  deter- 
mined by  the  appellate  court  having  juris- 
diction, and  errors  corrected  by  It,  If  any 
were  made,  as  alleged  by  dsfoidanta.    Sboiold  . 
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tbe  sale  be  reyoked,  the  rtgfats  of  the  credit- 
ors cannot  be  ignored.  They  must  be  consld- 
ered  and  passed  npon  in  a  revocajtory  action. 
Our  conclusion  being  that  the  action  Is  reT<v 
catory,  the  amount  claimed  is  the  test  of  onr 
Jurisdiction.  Kata  v.  GUI,  43  La.  Ann.  1041, 
10  South.  Rep.  3^  The  supreme  court  Is 
without  Jurisdiction  of  a  suit  on  the  part  of  a 
creditor,  for  an  amount  less  than  $2,000,  to 
annul  a  transfer  of  property  made  by  his 
debtor  as  simulated  and  fraudulent  to  sub- 
ject it  to  the  payment  of  his  daim.  Flower 
T.  Prejean,  42  La.  Ann.  897,  8  South.  Rep. 
598.  The  counsel  for  plaintiffs  direct  our  at- 
tenttOD  to  Gk>ddiaw  v.  Judges,  38  La.  Ann. 
643.  The  court  In  that  case  holds  that  In  an 
action  by  a  Judgment  creditor  to  hare  the 
purchase  of  property  declared  simulated,  and 
to  be  in  reality  for  account  of  the  debtor,  the 
value  of  the  property,  and. not  the  amount 
of  the  Judgment,  Is  tha  matter  in  dispute. 
The  questioD  in  that  case  was  purely  one  of 
Emulation  yri  non.  There  was  not  an  ap- 
pearance of  reality  in  the  conveyance.  It 
was  charged  that  the  purchaser  was  an  Inter- 
posed person,  and  nothing  created  the  im- 
pression of  reality  of  the  sale.  In  the  other 
case  referred  to,— that  of  Chafle  v.  De  Moss, 
37  La.  Ann.  186,— It  was  held  that  the  appel- 
lees, who  had  moved  to  dismiss,  could  not 
successfully  invoke  the  cases  of  Loeb  v. 
Arent  33  La.  Ann.  1086,  and  Zuberbier  v. 
Morse,  36  La.  Ann.  070,  for  the  reason  that 
each  was  revocatory.  These  cases  support 
defendants'  contention,  the  action  being  rev- 
ocatory. In  the  case  to  which  we  have  Juat 
referred— Ghaffe  v.  De  Moss,  37  La.  Ann.  186 
—the  court  expressly  held  that  it  is  practical- 
ly the  action  in  declaration  of  simulation,  and 
not  the  revocatory  action.  In  the  case  of 
State  V.  Judges,  33  La.  Ann.  1352,— another 
case  referred  to  by  plaintiffs,- the  court  held 
that  the  effect  of  "the  rule  was  to  have  tiie 
mortgHge  canceled  on  the  ground  that  it  was 
i/lmulated  and  unreal."  The  court  is  without 
Jurisdiction  ratione  materlae  to  establish  the 
amount  of  the  consideration  which  is  real, 
and  not  subject  to  successful  attack  <m  the 
part  of  the  Judgment  creditor  for  an  amount 
not  within  this  court's  Jurisdiction.  The  ap- 
peal must  be  dismissed.  The  appeal  is  dis- 
missed at  the  cost  of  appellanta 


(45  La.   Ann.  lUS) 

LANDRT  V.  LAMBRT  et  al.    (No.  1,442.)> 

(Supreme  Oonrt  of  Louidana.     July  Term, 
1803.) 

Ejectment— TiTLB  to  Support— Pabol  Evidknob 
— Destkoted  Records. 
The  plaintiff  in  a  petitory  action  must  re- 
cover on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  defendant's.  A  party  in 
possession  who  Is  cliarged  with  holdinff  posses- 
sion without  title  will  be  maintained  in  the 
same  against  one  who  exliibits  no  title  at  all. 
Parol  testimony  cannot  i>e  leoeired  to  establish 
title  to  immovable  property;   but  when  the  reo- 

'Bcbearing  denied. 


ords  have  been  exposed  to  fSie  and  some  de- 
stroyed, and  others  found  in  a  damaged  condi- 
tion, the  vendor's  testimony  can  be  received  to 
supply  the  obliterated  i>arts  of  the  deed. 
(Syllabus  by  the  ConrtJ 

Appeal  from  district  court,  xuiriah  of  Ver. 
million;  A.  O.  Allen,  Judge. 

Action  by  Aglae  Landry  against  B.  Pbilo. 
gene  Landry  and  another  to  dy  title  to  land. 
There  was  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

L.  L.  Bourses,  for  appelant  G.  Debail- 
lon  and  Lastie  Broussard,  for  appdlees. 

McENERY,  J.  I'his  is  a  petltoiy  actton, 
the  plaintiff  claiming  ownership  of  B.  ^  of 
section  22,  township  11  S.,  range  2  B.,  situ- 
ated in  the  parish  of  Vermillion,  and  ooo- 
talning  321.66  acres,  and  valued  by  plaintiff 
at  $2,500.  She  alleges  that  she  is  the  heir 
of  Marguerite  AzeUa  Landry,  wife  of  Maxl- 
millian  Landry,  Jr.,  deceased;  that  as  such, 
she  is  entitled  to  one-half  of  the  suocessloii 
of  said  Marguerite  Azelia  Landry;  that  she 
was  owner  in  community  with  Maximillian 
Landry,  her  husband,  of  the  above-desctlbed 
property;  that  one  B.  Phllogene  Landry  is 
now  in  possession  of  said  tract  of  land; 
that  he  took  possession  ot  the  same,  without 
title,  in  1885;  tiiat  be  la  a  trespasser;  and 
tliat  she  Is  aitltled  to  rent  at  the  rate  ot 
$600  a  yeac  from  1st  January,  1£S5,  to  the 
1st  January,  1892.  She  prays  to  be  decreed 
the  owner  of  one  undivided  half  of  said 
property,  and  for  $3,600  for  rent.  Tlie  de- 
fendant demanded  an  exhibition  of  plain- 
tiff's tlUe.  She  exhibited  an  abstract  of  en- 
tries, recorded  in  the  parish  of  Vermillion, 
certified  to  by  the  cl»k  ot  court.  The  al>- 
Btract  shows  that  Maximillian  Landry  ca- 
tered the  above-described  property  April  16, 
1860.  The  defendant  set  up  title  by  virtoe 
of  a  sale  from  Flwestin  Bourque,  June 
11,  1881,  who  some  time  prior  thereto  ac- 
quired the  same  at  tax  sale^  which  was  rati- 
fied by  Marie  Bertrand,  widow  of  Max!* 
millian  Landry,  Sr.  The  plaintiff  offered  in 
evidence  a  copy  of  judgment  recognizing  her 
as  the  heir  of  Azelia  Landry,  wife  of  Maxi- 
millian Landry,  Jr.  Tlfis  judgment  decreed 
that  the  prc^erty  inventoried  in  the  suo- 
cesaion  of  Maximillian  Landxy,  Jr.,  should 
be  declared  community  property,  and  the 
administrator  of  said  succession  was  ordered 
to  file  a  fuU  and  complete  .account  of  his 
administration  on  or  before  the  next  regular 
term  of  court  The  inventory  of  thia  suc- 
cession is  not  in  the  record.  If  any  ac- 
coimt  was  filed,  it  lias  not  been  offered  in 
evidence.  There  is  nothing  in  the  record  to 
show  that  the  property  which  is  claimed  by 
plaintiff  was  ever  in  the  succession  of  Mazl* 
millian  Landry,  Jr.  The  receipt  does  not 
show  It,  and  we  ttdnk  the  defendant  might 
have  saf^  rested  with  the  due  of  plaln- 
tUTs  testimony. 

Interrogations  were  propounded  to  several 
wltnestws,  and  the  answers  were  objected 
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to  by  plaintiff,  as  being  an  attempt  to  prove 
title  to  Immovable  property  by  parol  teetl- 
mooy.  Tlie  objection  was  overruled,  and  the 
testlmoay  admitted.  The  anawera  of  the 
witnesses  were  In  the  main  an  attempt  to 
show  title  by  parol  testimony.  So  far  as 
they  were  directed  to  this,  they  were  inad- 
missible. But  the  records  of  the  parish  of 
Vermillion  had  been  destroyed  by  flre,  and 
among  the  last  records  was  the  tax  deed 
to  defendant  Matle  Bertrand,  widow  of 
MazimllUaa  Landiy,  after  the  alleged  tax 
sale,  made  a  deed  to  Florestln  Bourque  of 
the  property  In  controversy.  The  part  of 
the  deed  remaining  after  its  exposure  to  flre 
■hows  that  it  was  made  In  relatlcm  to  a 
prior  tax  sale.  We  are  of  the  opinion  that 
her  testimony  that  she  had  executed  this 
deed  to  ratify  the  prior  tax  sale  is  admissi- 
ble, under  the  drcumstances  of  this  case. 

The  widow  of  MaxlmUllan  Landry,  Sr., 
was  in  poesesalon  of  the  property  In  1878, 
when  she  executed  tills  deed.  The  record 
forces  the  b^ef  upon  us  tliat  MaxlmUlion 
Landry,  Sr.,  entered  this  land,  and.  In  the 
absence  of  any  testimony  to  show  what  was 
done  In  that  succession  or  the  succession 
of  MaxlmlUlan  Landry,  Jr.,  we  cannot  pre- 
sume tliat  she  Illegally  conveyed  the  land 
to  her  vendee,  Bourque.  The  defendant,  so 
the  testimony  and  the  record  affirm,  pur- 
chased In  good  faith  from  a  party  whom  he 
believed  to  be  the  owner.  This  vendee  pur- 
chased from  the  i^parent  owner  and  the 
party  in  possession.  This  title  is  translative 
of  property.  He  and  his  vendor  have  been 
In  actual  corporeal  and  dvU  possession  for 
more  than  10  yeara  The  prescriptl<m  plead- 
ed must  therefore  prevail.  But,  independ- 
ent of  this  plea  on  a  comparison  of  titles, 
the  plalntifF  exhibits  none,  and  the  d^end- 
ant  set  out  an  apparent  valid  one.  The 
plaintiff,  if  the  defendant's  title  Is  weak, 
cannot  avail  herself  of  it,  but  must  present 
a  stronger  one.    Judgment  affirmed. 


(BFUl  IT) 

JAOKSOmnLLB,  S.  A  *  H.  R.  RT.  CO.  v. 

MITCHELU 
(Snprene  Court  of  Florida.     Aog.  IS,  1893.) 

Oabbikbs  ov  Pabssnoers  —  Action  bt  Husband 
VOB  Loss  or  Wutb's  Baooaob. 
Where  hnsband  and  wife  are  traveling 
together  over  a  railway  whose  business  it  Is  to 
carry  passengers  and  their  baggage,  and  the 
hosband  purchases  the  tickets  representing  the 
fares  of  himself  and  wife,  and  has  his  own  and 
his  wife's  baggage  checked  to  the  point  of 
their  destination,  nimself  receiving  the  checks 
representing  the  railway's  receipts  for  such 
baggage,  and  the  railway  company  loses  or 
fails  to  deliver  at  the  agreed  point  the  trunk 
thns  checked  of  the  wife,  containing  her  wear- 
ing apparel  and  that  of  her  child,  Md  that,  un- 
der these  circumstances  the  hnsband  can.  In  his 
own  name  alone,  without  joining  his  wife, 
maintain  an  action  for  damages  upon  the  con- 
tract thus  made  with  him  for  the  carriage  of 
hhnself  and  wife  and  their  baggage,  for  the 
breach  thereof  by  the  railway  In  failing  to  de- 
liver the  baggage  of  the  wlfs;   that  In  such 
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case,  although  the  general  ownershfp  of  the  lost 
trunk  and  its  contents  is  In  the  wife,  the  hns- 
band has  such  a  special  ownership  therein  as 
will  entitle  him  to  recover,  in  his  own  name 
alone,  the  value  of  such  lost  trunk  and  its  con- 
tents as  damages  for  the  breach  of  the  contract 
made  with  him  for  its  safe  carriage  and  deliv- 
ery. Beld,  further,  that  a  recovery  by  ths 
husband  in  such  case  is  a  complete  bar  to  any 
subsequent  suit  upon  the  same  cause  of  action 
that  might  be  instituted  by  the  wife, 
(Syllabus  by  the  Court.) 

Appeal  from  drcnit  court,  St  Johns  coun- 
ty; James  M.  Baker,  Judge. 

Action  In  assumpsit  by  Henry  Mltchdl 
against  the  Jacksonville,  St.  Augustine  A 
Halifax  Blver  Railway  Company.  Plain- 
tiff had  Judgment,  and  defendant  appeals. 
Affirmed* 

J.  H.  Parrott  and  T.  M.  Day,  Jr.,  for  appel- 
lant   J.  W.  Henderson,  for  appellee. 

TAYLOR,  J.  The  appellee  sued  the  ap- 
pellant In  assumpsit  in  the  circuit  court  for 
St  Johns  county,  the  declaration  being  as 
foUows:  "For  that  the  plaintiff,  at  the  de- 
fendant's request,  on  or  about  the  6th  day 
of  December,  A.  D.  1885,  delivered  to  the 
defendant  then  being  a  common  carrior 
of  passengers  and  their  baggage  for  hire, 
and  for  which  baggage  tne  defendant  gave 
to  the  plaintiff  a  receipt  therefor  in  the  • 
form  of  a  metal  check,  the  plaintiff  b<>ing 
a  passenger  for  hire  at  the  time  from  Jack- 
sonville, Fla.,  to  St  Augustine,  Fla.,  on  a 
regular  passenger  train  of  the  defendant 
baggage  of  the  plaintiff  to  be  taken  care  of 
and  safely  and  securely  carried  by  the  de- 
fendant as  such  common  carrier  from  Jack- 
sonville, Fla.,  to  St  Augustine,  Fla.,  and 
then  to  be  delivered  by  the  defendant  to  the 
plaintiff  for  reward  In  that  behalf;  yet  the 
defendant  did  not  take  care  of  and  safely 
and  securely  carry  and  deliver  the  said 
baggage,  or  any  part  thereof,  for  the  plain- 
tiff, but,  through  negligence  and  want  of 
care  and  skill,  failed  to  carry  and  deliver 
the  same,  to  the  plaintiff's  damage  of  $300, 
and  therefore  he  brings  suit"  The  bill  of 
particulars  attached  to  the  declaration,  as 
an  exhibition  of  the  contents  of  the  lost 
trunk,  showed  that  It  contained  chiefly  the 
wearing  apparel  of  the  wife  and  chUd  of 
plaintiff.  To  this  declaration  the  defend- 
ant pleaded:  <1)  Nonassumpslt;  (2)  not 
Snilty.  The  trial  resulted  In  a  Judgment 
for  the  plaintiff  in  the  sum  of  $167.24,  Inclu- 
sive of  costs.  From  this  Judgment  the  de- 
fendant appeals. 

The  errors  assigned  present  practically 
but  one  point  toe  decision.  The  suit  Is 
brought  in  the  name  of  Henry  Mitchell, 
and  Is  In  form,  we  think,  ex  contractu,  for 
the  breach  by  the  defendant  railway  com- 
pany of  its  undertaking;  for  hire,  safely  to 
cany  the  plalntUfs  baggage  from  Jackson- 
Tllle  to  St  Augustine,  and,  at  the  latter 
point  to  deUvw  the  same  to  the  plaintiff 
as  per  Its  contract  The  proof  shows  that 
tbs  plaintiff  and  his  wife  vers  traveling 
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together  from  Jac&sonvllle  to  St  Angostlne, 
their  baggage  consisting  of  two  tmnka.  At 
the  defendant's  Jacksonville  depot  the  plain- 
tiff bought  two  tickets  over  the  defendant's 
road  to  St  Augustine,  and  had  hla  two 
trunks  checked  for  the  latter  point,  the  de- 
lendant's  baggage  master  dellv^lng  to 
him  therefor  two  of  the  metallic  checks  In 
customarr  use  as  receipts  for  baggage. 
One  of  the  trunks  was  safely  delivered  to 
the  plaintiff  at  St  Augiutlne,  but  the  other 
never  came  to  hand.  At  the  trial  the  lost 
trunk  and  the  major  part  of  its  contents, 
consisting  chiefly  of  the  wearing  apparel 
of  the  plaintiff's  wife  and  child,  were  proven 
to  be  the  property  of  the  phiintiff's  wife. 
The  substance  of  the  defendant's  conten* 
tlon  In  Its  motion  for  new  trial,  and  in  the 
Instructions  requested  by  It  to  be  given  to 
the  Jury  and  that  were  refused  by  the 
court,  and  In  the  argument  here,  is  that 
there  was  such  a  variance  between  the  al- 
legations as  to  the  ownership  of  the  lost 
trunk  in  the  declaration  and  the  develop- 
ments disclosed  in  the  proofs  that  the  plain- 
tiff could  not  recover  In  a  suit  instituted 
by  him  alone,  but  that  his  wife,  to  whom 
the  lost  trunk  and  Its  contents  belonged, 
should  have  been  Joined  as  a  party  plain- 
tiff before  recovery  could  be  property  had 
'upon  the  proofs  made.  As  before  stated, 
we  think  the  suit  Is  in  form  ex  contractu' 
for  damages  resulting  to  the  plaintiff  from 
the  breach  by  the  defendant  of  its  contract 
made  with  the  plaintiff  to  carry  htm  and  his 
wife  and  their  baggage  safely  from  one 
point  on  their  road  to  another,  atad  there 
safely  to  deliver  to  him  such  baggage.  The 
contract  from  the  proofs,  was  made  with 
the  plaintiff.  He  purchased  the  tickets 
representing  the  fare  charged  by  the  defend- 
ant for  such  carriage,  and  bad  the  trunks 
checked,  and  to  him  the  defendant  deliv- 
ered its  receipts  for  such  baggage  In  the 
form  of  metallic  (^ecks.  The  defendant 
has  violated  its  contract  so  made  with  the 
plaintiff,  in  its  failure  to  delivw  one  of  the 
trunks,  as  it  agreed  with  the  plaintiff  to  do, 
at  the  point  agreed  upon.  For  this  breadi 
the  plaintiff  sues.  The  issue  presented  in 
the  case  was,  did  the  defendant  so  contract, 
and  did  It  carry  out  its  agreement  or  did  it 
violate  it?  Those  were  the  vital  issues  in 
the  cause,  and,  while  the  ownership  of  the 
goods  lost,  when  undertaken  to  be  carried 
as  baggage,  does,  in  some  cases,  play  soma 
part  In  suits  brought  for  the  loss  thereof, 
still,  in  a  case  like  this,  it  is  of  minor 
Importance,  the  real  issue  being  the  breacb 
of  the  contract  the  goods  lost  and  their 
value  coming  in  chiefly  as  a  guide  to  the 
admeasurement  of  the  damage  sustained 
In  consequence  of  the  breach  of  the  con- 
tract In  such  case,  where  there  Is  a  special 
property  in  the  goods  to  be  carried  resting 
in  one,  although  the  general  property  therein 
rests  In  another,  such  special  ownership 
therein  Is  sufficient  to  warrant  the  former  in 
maintaining  a  suit  In  his  own  name  alone 


for  the  redress  of  a  violated  contract,  made 
with  him,  to  carry  and  ddlver  such  gooda^ 
Railroad  Co.  ▼.  Frame,  6  Colo.  382;  Free- 
man V.  Birch,  8  Adol.  &  B.  (N.  S.)  835,  note; 
Blanchard  v.  Page,  8  Gray,  281;  Dunlop  v. 
Lambert  6  Clark  &  P.  600;  Railway  Co. 
V.  McComas,  83  HI.  185.  And  a  recovery 
had  in  such  case  by  the  person  having  such 
special  ownership  will  be  a  complete  bar 
to  any  subsequent  suit  upon  the  same  cause 
of  action  that  may  be  Instituted  by  the 
person  having  the  general  property  In  the 
goods  lost  Green  v.  Clarke,  13  Barb.  57; 
Railway  Co.  v.  'McCoraas,  supra;  Railroad 
Co.  V.  Frame,  supra;  Owners  of  Steamboat 
T.  McCraw,  26  Ala.  189. 

Our  statute,  (section  8,  p.  TO4,  HcCleL 
Dig.;  section  20T1,  Rev.  St,)  while  It  per- 
mits the  separate  and  Independent  oviuec- 
ship  by  the  Wiffe  at  all  kinds  of  property, 
real  and  personal,  expressly  provides  that 
her  property  shall  remain  In  the  care  and 
management  of  her  husband.  In  this  case 
the  proof  shows  that  while  the  wife,  with 
her  baggage,  was  traveling  over  the  de- 
fendant's rotid  In  the  company  and  nnder 
the  care  of  her  husband,  the  defendant 
carrier  contracted  with  the  husband,  he 
paying  the  fares  therefor,  to  carry  him  and 
his  wife  and  their  baggage,  and  their 
baggage  safely  to  deliver.  '  It  has  failed 
to  comply  with  its  contract  In  not  cany- 
Ing  and  delivering  the  trunk  of  the  wife. 
Under  these  circumstances  the  husband  has' 
sudi  a  special  ownership  In  the  lost  trunk 
and  Its  contents  as  authorizes  him  to  main- 
tain the  action,  as  It  has  been  instituted, 
in  his  own  name  alone.  From  this  view  of 
the  case,  tfawe  was  no  error  in  the  in- 
structions given  to  the  Jury,  and  none  in 
the  refusal  of  those  discarded.  From  the 
proofs  we  do  not  thlbk  the  damages  found 
by  the  Jury  were  excessive. 

The  Judgment  appealed  from  1>  affirmed. 

(W  AU.  C4) 

CHAMBERS  et  al.  ▼.  CHAMBERS  et  aU 

(Supreme  Court  of  Alabama.    July  27,  1893.) 

Tbubtb— CoKSTBnoTtvB — Laboxst. 

Intestate,   during   hla   last  illneas.  had 

certain  money,  booka,  and  papers  in  a  safe  in 

his  house.    His  daughter  M.,  being  alone  with 

him,  asked  him  for  the  combination.     He  told 

her  it  was  in  his  coat  pocket  but  refused  to 

let  her  or  any  one  else  have  it  before  he  died. 

■While  he   was  asleep,   M.  took  some   papen 

from  his  pocket,  and,  with  her  brother  G.,  got 

the  doctor  to  open  the  safe.    They  took  from 

it  the  money,  books,  and  papeia,  in  the  doctor*! 

ereftencn,  and  put  them  iu  a  bag  which  M. 
oitt.  Some  days  after,  intestate  being  dead. 
tliev  divided  the  property  between  themselvea 
ami  their  sister  Li.,  M.  keeping  a  paper  in 
which  intestate  had  directed  now  his  property 
should  be  distributed.  A  bill  against  these 
thi-tic,  by  two  other  sons  of  Intestate,  who  had 
taken  out  letters  on  his  estate,  alleged  these 
facts,  and  that  respondents  bad  spent  part  o( 
the  money,  were  insolvent  or  about  to  be,  and, 
unless  prevented,  would  squander  the  whole,  t> 
the  loss  of  the  other  heirs:  that  oomplainanta 
had  no  arleiiuate  remedy  at  law,  becaoFe  re- 
spondents kept  the  goods  concealed;   and  prayed 
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for  a  receiver,  and  that  respondents  enirrender 
the  property  to  him,  and  account  for  snch  as 
they  had  disposed  of.  Held,  that  respondents 
were  not  trustees  in  any  sense,  but  mere  tres- 
passers or  larcenors,  and  that  complainants 
must  be  remitted  to  their  remedy  at  law. 

Appeal  from  chancery  court,  Barbour  coun- 
ty; John  A.  Foster,  Chancellor. 

BUI  in  equity  by  J.  W.  Chambers  and  W.  H. 
Ijhambers,  administrators  of  the  estate  of 
Isaac  H.  COiambers,  deceased,  against  George 
H.  Chambers,  Mary  A.  Chambers,  and  Mar 
Unda  Chambers.  Demurrer  to  bill  overruled. 
Respondents  appeal.    Reversed. 

Alston  &  Peach  and  A.  H.  Merrill,  for  ap- 
pellants.   A.  A.  Evaos,  tor  appdleee. 

MCCL.BLLAN,  X  This  bill  Is  exhibited  by 
J.  W.  Chambers  and  W.  EL  Chambers,  as  the 
administrators  of  the  estate  of  Isaac  H. 
Chambers,  deoeosed,  against  George  H. 
Chambers,  Mary  A.  Chamb««,  and  Mallnda 
Chambers,  who  are,  as  are  also  the  com- 
plainants, heirs  at  law  and  children  of  the  in- 
testate. The  case  made  by  Its  averments  is 
this:  Isaac  H.  CHiambers,  during  his  last  Ill- 
ness, had  at  his  residence,  but  in  a  different 
room  from  that  in  whidi  he  lay,  a  flrepnxtf 
combination  lock  safe,  In  which  he  kept  a 
considerable  sum  of  mmiey,— alKmt  |4,000,-~ 
some  accotmt  books,  and  dioses  in  action;  a 
mortgage  evidencing  and  securing  an  indebt- 
«dnees,  amounting  to  about  $1,200,  of  said 
George  Chambets  to  Mm,  being  among  the 
latter.  On  the  forenoon  of  the  day  preceding 
his  death,  said  Mary  Ctiambers,  being  alone 
in  the  room  with  her  father,  "asked  him  for 
the  combination  to  Ills  safe,  stating  certain 
reasons  for  wanting  it  He  told  her  that  the 
paper  wMb  tbe  combination  on  It  was  In  his 
coat  pocket,  but  refused  to  let  her  or  any  one 
-else  have  it  before  he  died."  Afterwards, 
when  he  fell  asleep,  said  Mary  took  some 
papers  from  said  coat  pocket,  and  complain- 
ants assert  th^  t>eUef  that  the  paper  con- 
taining the  combination  was  among  them. 
On  the  afternoon  of  the  same  day,  the  said 
Mary  and  her  brother  George  Ctiambers 
"went  Into  the  room  where  the  safe  was,  and 
locked  all  the  doors  by  which  an  entrance 
could  be  obtained  into  said  room,  and,  having 
the  combiziatlan  then  in  their  possession,  tried 
tor  a  long  time  to  unlock  the  safe;"  but, 
tailing  to  do  so,  they  requested  Dr.  Patter- 
son, who  was  about  leaving  the  premises,  to 
come  into  the  room,  and  then  asked  him  to 
"see  if  he  could  unlodc  the  combtnatl<m  to 
said  sate,"  aasmlng  him  that  tiiey  had  per- 
mission to  open  it  Patterson  theil  unlocked 
the  safe,  and  the  said  George  and  Mary,  in 
liis  presence,  took  therefrom  said  money, 
books,  papers,  and  mortgage,  and  put  the 
same  In  a  bag  of  wliicli  said  Mary  retained 
possession.  Four  or  fire  days  after  tbls,  and 
three  or  four  days  after  flie  death  of  Isaa4 
a.  Chambers,  "the  said  George  and  Mary 
ChambecB  divided  said  papers  and  money-  as 
follows:    eiying  the  said  George  Chambers 


$1,000  in  monQT,  said  mortgage,  and  an  ac- 
count book;  to  the  said  Mary  Chambers, 
$1,480  in  money;  and  to  the  said  Mallnda 
Chambers  $1,200  In  money;  and  the  said 
Mary  Chambers  kept  possession  of  a  paper 
which  the  aald  Isaac  H.  Chambers  had  left  in 
the  safe,  directing  how  his  property  should 
be  divided  after  his  death."  George  Cham- 
bers is  wholly  insolvent;  Mary  Chambers 
owns  nothing,  except  her  interest  in  said  es- 
tate, which  will  not  amount  to  more  than 
tour  or  five  hundred  dcdlars;  and  said  Malln- 
da Is  not  worth  the  amount  of  $1,200,  and 
complainants  express  a  fear  tliat  she  will 
soon  be  totally  Insolvent  At  the  time  of  fll- 
ing  the  bill,  Maiy  Chambers  had  spent  $230 
of  the  money  apportioned  to  her,  George  had 
expended  $500  of  tils  share,  and  Mallnda  had 
expended  a  small  part— al>out  $70— of  the 
$1,200  which  were  allotted  to  her  to  tjhe  di- 
vision t>etween  Qio  tliree;  and  C(»nplainant8 
aver  that,  "if  they  are  permitted  to  keep  pos- 
session of  said  money,  etc.,  they  will  waste 
and  squander  the  entire  simi,  and  It  will  be 
wholly  lost  to  the  rest  of  the  heirs  of  the 
estate."  It  Is  further  alleged  that  the  re- 
spondents "lay  pretended  claims  to  tbe 
amounts  severally  held  by  them,  all  of  which 
are  entirely  false  and  without  foimdatlon," 
and  tliat  complainants  have  not  an  adeqwite 
remedy  at  law,  for  the  reason  that  said  prop- 
erty is  kept  concealed  by  the  d^endants,  so 
that  it  cannot  be  levied  upon  by  any  means 
afforded  by  a  court  of  law.  The  prayer  is 
for  the  appointment  of  a  receiver  to  take 
cliarge  of  said  money,  account  tmoks,  mort- 
gage, and  papers  pending  the  suit;  that  an 
order  be  passed  requiring  the  respondents  to 
immediately  deliver  said  property  into  the 
liands  of  the  receiver,  etc.;  ttmt  they  be  re- 
quired to  set  forth  an  account  of  what  of 
said  property  they  Irnve  disposed  of  In  say 
way,  and  a  list  of  the  persons  to  whom  they 
or  either  of  them  have  loaned  any  of  said 
property;  and  tliat,  upon  final  hearing,  said 
property  t>e  decreed  to  belong  to  complain- 
ants, as  such  administrators,  as  trust  funds 
for  the  purpose  of  administration;  and  that 
the  same  lie  d^vered  into  their  hajids,  etc. 
Answer  on  oath  was  waived.  Respondents 
demun-ed  to  the  bill,  and  assigned  tlie  f  (mow- 
ing grounds:  "(1)  The  bill  shows  a  larceny  or 
trespass  in  taking  the  money  and  other  things 
out  of  the  safe  of  Isaac  H.  Chambers  in  his 
lifetime,  and,  It  complainants  had  any  rl^ts, 
they  have  an  adequate  and  ccMnpIete  remedy 
at  law.  (2)  The  bill  nowhere  alleges  any 
fraud  on  the  part  of  liie  defendants  whereby 
a  trust  might  be  created.  (3)  The  bill  nowhere 
alleges  any  confidence  or  trust  reposed  In  the 
defendants  by  Isaac  H.  Chambers,  deceased, 
to  give  the  complainants,  who  liave  no  more 
rights  than  their  intestajte  would  Iiave  tiad  it 
he  Imd  lived,  the  remedy  here  invoked.  (4)  The 
bill  shows  on  Its  face  that,  as  to  the  money  al< 
leged  to  have  tieen  taken  from  the  trcxi  safe 
in  the  lifetime  of  Isaac  H.  Chambers,  de- 
ceased, if  the  complainants  have  any  tights 
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aa  to  the  money,  they  had  an  adequate  and 
complete  remedy  at  law.  (5)  That,  on  the 
allegations  of  the  Ull,  It  appears  that  this 
court  has  no  jurisdiction  of  the  subject-mat- 
ter about  which  complaint  is  made  In  this 
bilL"  The  court  overruled  this  demurrer, 
and  from  the  decree  In  that  behalf  Hils  ap- 
peal Is  prosecuted. 

It  is  insisted  for  app^ees  that  the  facts 
averred  In  the  bill  Involve  a  charge  of  fraud 
against  tlie  respondents,  against  which  equi- 
ty will  relieve,  because  of  the  absence  of  an 
adequate  legal  remedy,  and  also  that,  on  the 
case  made,  the  respondents  are  trustees  de 
son  tort  of  the  money  and  choses  in  action  in 
controversy  for  the  estate  of  Isaac  H.  Cham- 
bers, deceased.  Both  these  contentions  are, 
in  our  opinion,  unsound.  The  facts  preeait 
no  case  of  fraud,  but  wholly  a  case  of  simple 
trespass  or  larooiy.  There  was  no  undue  in- 
fluence resorted  to  to  get  possession  of  the 
property,  no  overreaching,  no  false  repre- 
sentations, or  faudul^it  concealment  prac- 
ticed as  means  of  acquiring  the  possession 
and  control  of  the  money  and  papers.  All 
that  was  done,  as  the  facts  are  now  stated, 
amounted  only  to  thesurreptlllous  abstraction 
of  the  property  from  Isaac  IL  Chambers' 
safe  without  his  knowledge  or  consent;  and 
surely  this  can  be  no  more  a  fraud  in  legal 
contemplation  than  had  the  respondents  been 
casual  strangers  to  Chambers,  and  had  un- 
locked his  stable,  and  taken  and  carried 
away  his  horse  anlmo  furandi.  It  Is  equally 
dear  that  the  transaction  Involved  no  ele- 
ment of  an  express  trust  No  trust  or  confi- 
dence was  reposed  In  the  respondents  by 
Chambers  in  respect  of  this  property.  George 
and  Mary  Chambers  secured  possession  of 
the  property  In  the  lifetime  of  the  owner,  not 
only  without  his  consent  or  knowledge  ev«ni, 
but  against  his  expressed  wish  and  purpose. 
He  not  only  did  not  Intend  that  they  should 
take  the  property  with  the  understanding 
that  they  should  dispose  of  it  In  a  certain 
way,  or  hold  it  for  certain  purposes,  but  he 
did  not  consent  to  their  possession  of  it  at  all. 
Brery  material  element  of  an  express  trust 
is  lacking.  Does  the  transBction  involve  a 
constructive  trust?  It  is  too  clear  for  much 
discussion  that,  considered  as  between  the 
respondents  and  Isaac  H.  Chamt>erB  in  his 
lifetime,  no  such  trust  can  be  evolved  out  of 
the  premises.  Had  the  respondents  acquired 
the  title  to  this  property  by  fraud,  they 
would  have  been  constructive  trustees  for  the 
benefit  of  Isaac  H.  Chambers,  while  he  lived, 
and  for  his  estate  now.  But  they  clearly  ac- 
quired no  title  to  the  property  by  fraud  or 
otherwise.  They  have  no  title  to  it  now,  and 
have,  as  we  have  seen,  committed  no  fraud, 
but  rather  a  trespass  or  larcoiy.  Clearly,  too. 
If  the  property,  when -they  intermeddled  with 
and  acquired  the  possession  of  it,  was  trust 
property,  and  they  had  notice  of  the  fact  that 
it  was  trust  property,  they  would  be  hdd  to 
have  taken  it  subject  to  the  trust,  and  there- 
by to  have  made  themselves  trustees  in  in- 


vitnm.  But  at  that  time  the  property  had  no 
semblance  of  a  trust  character.  It  was  sim- 
ply held  and  owned  by  Isaac  H  Chambers  la 
his  own  right,  and  to  his  own  beneficial  use. 
To  hold  that  the  respond^its,  by  depriving 
him,  not  of  his  title,— for  that,  of  course,  re- 
mained tn  him, — but  of  his  possessitm  and  naa, 
became  trustees  for  his  'benefit,  would  be  to 
convert  all  wrongful  possessions  into  trust  es- 
tates, and  all  persons  who  tortiously  acquire 
the  possession  of  the  property  of  another  Into 
trustees  for  the  owner,— a  result  which  finds 
QO  support  tn  principle  or  authority.  An  es- 
sential element  of  all  trusts  is  a  use  in  a  per- 
son other  than  the  trustee;  or  raither,  since 
the  statute  of  uses,  a  trust  is  a  use  not  exe- 
cuted Into  a  legal  estate.  Not  only  was  this 
element  wholly  wanting  in  the  case  as  it 
stood  between  George  and  Mary  Chambers, 
on  the  one  hand,  and  Isaac  H.  Chambers,  on 
the  other,  they,  on  the  facts  averred,  holding 
this  property,  not  to  the  use  of  another,  bat 
for  their  own  benefit  and  behoof  as  Joint  tort 
feasors,  but  the  further  essential  element  of  a 
titie  in  them  to  feed  uses,  so  to  speak,  is  not 
at  all  involved.  Very  clearly,  they  were  not 
trustees  to  Isaac  H.  Chambers,  by  construc- 
tion or  otherwise.  They  simply  hdd  the  pos- 
session of  this  property  at  the  time  of  his 
death  as  the  result  of  a  purely  wrongful  cap- 
tion made  for  tli^r  ovni  benefit,  and  involv- 
ing no  other  duties  or  obligations  upon  them 
than  would  have  -rested  on  any  other  persMi 
who  had,  without  pretense  of  right  or  sug- 
gestion of  other  than  ulterior  selfish  pur- 
poses, B^zed  or  stolen  the  property  in  ques- 
tion. Isaac  H.  Chambers  had  a  clear  right  to 
sue  them  In  trover,  or  in  dethiue  upon  iden- 
tification, but  he  had  no  standing  in  chancery 
to  invoke  the  execution  of  a  trust;  and  it  will 
not  be  contended  that  his  representatives,  on 
the  facts  as  now  averred,  had  any  other  or 
dUIerent  righte  or  remedies  than  were  Us 
while  he  lived.  Had  what  occurred  taken 
place  after  his  death,— had  these  respondents 
then  Intermeddled  with  the  assets  of  his  es- 
tate, and  assumed  to  dispose  of  the  same  by 
way  of  administration  on  his  estate,— deariiy 
they  could  be  proceeded  against  as  trustees 
de  son  tort,  for  such  they  would  have  made 
themselves,  because  of  the  then  trust  charac- 
ter of  the  property,  which  would  have  conthi- 
ued  Impressed  upon  It  in  their  hands;  but 
that  is  not  the  case  made  by  the  bill.  Of 
course,  the  mere  fact  that  complainants'  legal 
remedies  would  prove  abortive  because  of  the 
insolvency  of  the  reepond^its  cannot  impart 
equity  to  the  bill.  There  must  be  some 
ground  of  equity  jurisdiction  stated,  and  that 
Inadequacy  of  legal  remedies  which  results 
from  the  Impotency  of  process  out  tyt  courts 
of  law  can  never  be  a  basis  for  equitable  ]ntei> 
position;  and  we  are  constrained  to  hold  it 
to  be  without  -equity,  and,  of  consequence, 
that  the  dianccUor  erred  in  overullng  the  de- 
murrer. It  may  be  that,  if  George  and  Mary 
Chambers  took  possession  of  the  money  and 
papers  In  the  lifetime  at  Isaac  H.,  not  for  the 
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purpose  of  conversion  to  their  own  use  sim- 
ply, or  of  making  sadi  disposition  of  It  as 
tbey  would  of  their  own  proi)erty,  but  for  the 
parpose  of  holding  it,  till  after  his  death,  as 
his  property,  and  then  dividing  and  distrib- 
uting It  In  accordance  with  written  diiiectlons 
left  by  him,  and  if  they  held  it  in  this  way 
and  for  this  purpose  till  a  time  subsequent 
to  his  death,  and  then  assumed  to  divide  and 
distribute  It  as  assets  of  hla  estate,  they 
and  Malinda  Chambers  wotdd,  on  these  facts, 
be  held  to  be  trustees.  We  do  not  decide 
this,  however,  and  have  referred  to  this  pos- 
dble  aspect  of  the  case  because  there  la  a 
passliig  statement  in  the  bill  which  leads  us 
to  infer  the  property  may  have  been  taken 
and  held  in  this  way  and  for  this  purpose; 
bat.  If  so,  the  f&cts  are  not  averred. 
Reversed  and  remanded. 


(99  Ala.  20() 

REESE  et  aL  V.  NOLEN. 

(Supreme  Court  of  Alabama.    July  27,  1893.) 

Wills— Fbobatb  ahd  Contest. 

1.  The  contestant  in  probate  of  a  will 
cannot  object  to  the  probate  on  the  ground 
that  one  of  the  next  of  kin  was  not  cited. 

2.  The  next  of  kin,  when  cited  to  the  pro- 
bate of  a  wUI,  do  not,  without  some  affirma- 
tive action  on  their  part,  become  partiea  to  the 
contest,  so  as  to  give  them  a  right  to  appeal 
from  the  decision  admitting  the  will  to  pro- 
bate. 

3.  Code,  §  1982,  requires  that  if  it  appear 
on  proof  taken  that  the  will  was  duly  executed, 
the  jndfte  shall  reduce  the  testimony  of  the 
witnesses  to  writing,  which  shall  be  signed  by 
the  witnesfies,  and  recorded  with  the  will.  The 
record  showed  that  the  snbscribing  witnesses 
were  examined  on  trial  of  the  contest  before 
the  judxe,  and  set  out  the  substance  of  their 
testimony  as  to  due  execution,  and  the  judge's 
order,  based  on  that  and  other  evidence,  ad- 
mittini;  the  will  to  probate,  and  for  its  record- 
ing with  all  other  papers  on  file  in  the  case. 
Bad  a  substantial  compliance  with  the  law. 

Appeal  from  probate  ootirt,  Chambers 
county;  lioyd  Roberts(«i,  Judge. 

On  the  17th  day  of  November,  1802, 
Blcbaid  Nolen  filed  for  protNite  tn  the  pro- 
bate oomrt  of  Chambers  comity  a  paper  pur- 
portlng  to  be  the  last  will  of  Peggy  Nolen, 
hla  deceased  wife.  The  petltloiner  made 
known  that  JatA  Reese,  Sarah  Reese,  Julata 
Beeee^  and  Annie  Cherry,  wife  of  (Mbsoa 
Gheny,  were  the  brother  and  Bisters  and  next 
oC  kin  of  said  Peggy  Nolen,  whose  age  and 
places  of  resldaioe  were  stated.  On  the  10th 
day  of  December,  1892,  Julata  Reese,  claim- 
ing to  be  a.  slater  and  an  heir  at  law  <rf  the 
deceased,  filed  her  grounds  of  contest  of  said 
win,  praying  tltat  an  issue  be  made  up  be- 
tween BKld  Richard  Nolen  and  herself,  and 
that  a  day  be  set  for  the  trial  of  the  questl<» 
as  to  the  validity  of  the  paper  filed.  The 
23d  day  of  January,  1893,  was  set  as  the 
diay  <»  which  to  try  said  Issue.  On  that  day 
an  issue  was  made  up  between  the  said 
Bicliard  Ncden,  as  propiment,  plaintiff,  and 
the  said  Julata  Reese,  contestant,  defend- 
ant, and  a  trial  was  bad  between  tbem  on 


issue  Joined,  the  result  of  whldi  was  that 
the  court  found  the  Issues  hi  favor  of  th* 
proponent,  and  established  said  wiU,  and  ad- 
mitted the  same  to  probate  In  said  court 
The  Judgment  entry  recites  "that  notiee  of 
said  application,  and  of  the  time  appoint- 
ed for  -hearing  the  samey  has  been  given. 
In  pursuance  of  law,  to  all  the  nect 
of  kin  of  said  Peggy  Nolen,  deceased,  by 
(dtatloos  personally  served  on  said  Julata 
Reese,  Sarah  Reese,  and  Anna  Cherry,  as 
next  of  kin  of  said  Peggy  Nolen,  deceased." 
The  recoid  does  not  show  that  any  of  the 
parties  who  were  cited  as  the  next  of  kin 
and  heirs  of  deceased,  except  Julata  Reese^ 
appeared,  and  were  made  parties  to,  or  In 
any  wise  participated  in,  said  trial  of  the  con- 
test of  said  will.  On  February  20,  1893, 
Julata  Reese,  Jack  Reese,  Sarah  Reese,  and 
Anna  Cherry,  by  their  attorneys,  filed  a  pa- 
per in  the  probate  court,  statlug  that  they 
"take  an  appeal  from  the  decree  rraidered 
In  said  court  on  the  23d  day  of  January, 
1893,  admitting  to  record  and  probate  the 
will  of  Peggy  Nolen,  deceased,  to  the  su- 
preme court  of  Alabama,"  ete.  These  pcuv 
ties  appear  by  their  attorneys  In  this  oonrt, 
and  assign  erroiB  together,  and  Jack  Reese 
assigns  the  same  errors  separately.  Hie 
errors  assigned  are  tliat  Jack  Reese,  an  heir 
at  law  and  one  of  the  next  of  kin  of  testator, 
had  no  notice  of  the  application  to  prove 
said  will,  and  that  the  te8tlm<Miy  of  the 
witnesses  proving  that  the  will  was  duly 
executed  was  not  reduced  to  writing,  and 
signed  by  them,  as  required  by  section  1982 
of  the  Code.     Affirmed. 

Robinscm  &  Duke^  for  appellant  W.  H. 
Thomas  and  J.   If.  Chilton,  tat  appellees. 

HARALSON,  J.  It  appears  on  the  taae 
of  the  record  In  this  case  that  the  will  oC 
the  testator,  Peggy  Nolen,  deceased,  was 
propounded  for  probate  In  the  probate  court 
of  Chambers  county  by  Richard  Nolen,  the 
husband  and  sole  legatee  and  devisee  of  said 
testator;  that  Julata  Reese,  (me  of  the  next 
of  kin  and  heirs  of  said  Peggy  Nolen,  filed 
her  objections  in  said  probate  court  to  the 
probate  of  said  wOl;  that  an  issue  was  made 
up  under  the  direction  of  the  court  between 
said  Richard  Nolen  as  plaintiff,  and  the  said 
Julata  Reese,  contestant,  as  defendant,  whidi 
was  tried  between  them  In  said  court,  which 
resulted  In  a  Judgment  of  said  court  tn  favmr 
of  the  validity  of  said  will,  and  the  same  was 
duly  admitted  to  probate.  To  this  contest 
none  of  the  persons,  exo^t  Julata  Reese, 
who  appear  here  as  defoidants,  were  par- 
ties, or,  so  fbr  as  appears,  had  anything  to 
do  with  the  proceedings  in  said  court  to  try 
the  validity  of  said  will.  The  Judgment 
entry  redtes  that  "notice  of  the  said  appli- 
cation, [to  probate  said  will,]  and  of  the 
time  appointed  for  hearing  the  same,  has 
been  given.  In  pursnanoe  of  law,  to  all  the 
next  of  Un  of  said  Peggy  Nolen,  deceased, 
by  cttattons  personally  served  on  said  Julata 
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Beese,  Sarah  Beese, .and  Anna  Cherty,  aa 
next  of  kin  of  said  Peggy  Nolen,  deoeafled." 
The  names  of  these  persona  and  that  of  Jack 
Beeee,  together  with  their  respective  ages 
and  residences,  were  given  In  the  application 
of  the  proponent  tor  the  probate  of  the  will; 
but  it  does  not  appear  that  the  sold  Jaxsk 
Beese  ever  had  any  notice  of  said  application, 
ch:  of  the  time  and  place  for  hearing  tlie 
same.  In  Blakey  v.  Blakey,  33  Ala.  616, 
it  was  said:  "When  a  wUl  is  propounded  for 
probate,  the  proceeding  is  in  rem.  The  object 
of  the  statute  which  requires  that  notice 
of  the  application  shall  be  given  to  the 
widow  and  next  of  kin  of  the  testator  is 
that  each  persons  may,  if  they  choose,  malce 
themselves  parties  to  the  proceeding.  When 
notified,  they  have  the  option  to  stand  by 
pajB^vely  or  take  an  active  part  on  either 
side.  Bnt  they  caimot  be  considered  parties 
to  the  suit  unless  they  come  fm-ward,  and 
by  some  affirmative  act  engage  in  the  litiga- 
tion; hence,  when  an  issue  Is  formed  in  the 
probate  court,  between  the  proponent  and 
persons  contesting  the  will,  the  former  Is 
deemed  the  plalntUf  and  the  latter  are  con- 
sidered the  defaidnnts.  They  alone  are  par- 
ties to  the  suit"  Leslie  v.  Sims,  39  Ala. 
161.  Until  made  parties,  they  cannot  be 
heard  here  on  a.'ppeal.  May  v.  Courtney, 
47  Ala.  185;  Walker  v.  Jones,  23  Ala.  448. 
Such  persons  are  not  concluded,  however, 
by  the  decree  of  the  probate  court,  to  which 
they  were  not  parties.  The  practice  in  Badi 
oases  has  long  been  settled  in  this  state. 
Though  they  cannot  sue  ont  an  appeal  with- 
out being  parties,  they  may,  by  petition  to 
the  probate  court,  propound  their  interest, 
and,  after  notice  to  the  party  having  an  In- 
terest, have  themselves  made  parties  to  such 
decree,  so  as  to  prosecute  an  appeal  there- 
from. Caemais  v.  Pattwson,  38  Ala.  721; 
Hall  V.  Hall,  47  Ala.  295;  Lyons  v.  Hamner, 
84  Ala.  197,  4  South.  B^.  26;  Kumpe  v. 
Cioons,  63  Ala.  455;  1  Brick.  Dig.  p.  92,  i 
129.  The  party  to  the  contest  in  the  pro- 
bate court,  Julata  Beese,  has  no  ground  of 
complaint  that  Jade  Beese,  one  of  the  next 
of  ^  of  testator,  had  no  notice  of  the  ap- 
plication to  probate  the  wllL  Its  probate, 
upon  a  proper  application,  without  notice 
to  any  of  the  parties  entitled  thereto,  would 
not  be  void,  but  merely  voidable.  The  fail- 
ure to  give  such  notice  is  merely  irregularity. 
Hall  V.  Ball,  supra;  Otis  v.  Dargan,  53  Ala. 
185.  The  provldons  of  section  1982  of  the 
Code,  requiring,  if  It  appears  on  the  proof 
taken  before  the  Judge  of  probate  that  the 
will  was  duly  executed,  that  the  testimony 
of  the  witnesses  be  reduced  to  writing  by 
the  Judge,  signed  by  the  witnesses,  and, 
with  the  wlU,  recorded  in  a  book  provided 
for  the  purpose,  are  also  directory,  and  a 
failure  to  comity  therewith  will  not  avoid 
the  proba4e.  In  this  case  it  appears  on  the 
face  of  the  record  that  the  subscribing  wit- 
nesses were  examined  on  the  trial  of  the 
contiest  hieforo  the  Judge,  and  the  sobstanoe 


of  their  testimony  Is  set  out,  showing  the 
due  execution  of  the  will,  and  upon  their 
evidence  and  the  other  evidence  it  was  or- 
dered that  the  will  be  admitted  to  probate, 
and  declared  to  be  duly  proven  as  the  last 
will  and  testament  of  said  Peggy  Nolen,  and 
that  said  wUl  and  all  other  papers  on  file 
relating  to  the  proceeding  be  recorded.  This 
answers  substantiaUy  the  requirements  of 
that  section.  It  follows  that  the  appeal 
must  be  dismissed  as  to  all  the  appdlants 
except  Julata  Reese,  and  as  to  her  the  Jadg- 
ment  of  the  probate  court  admitting  said 
will  to  probate  Is  ajffirmed, 


aot  Ala.  4U) 
JORDAN  et  nx.  v.  GABNISB  et  al. 

(Supreme  Court  of  Alabama.    June  22,  1893.) 

TkUSTS — 80IT  TO  ESTABUSH— BVIDBIICH. 

In  a  suit  to  eatablish  a  trnat  in  land, 
complainant  claimed  that  he  boaght  it  hj  parol 
agreement:  that  defendant  loaned  him  money 
to  make  the  cash  payment,  and  became  aecu- 
rity  for  deferred  payments;  and  that  title  was 
taken  in  defendant's  name  to  secure  him, 
he  Hgreelng  to  convey  to  complainant  on  repay- 
ment of  his  loan  and  of  the  balance  of  the 
prioe.  The  only  evidence  to  eatablish  these 
facts  was  the  testimony  of  complainant  and 
persons  who  derived  their  information  from 
him.  The  testimony  of  defendant,  the  vendor, 
and  the  [person  who  took  the  acknowledg- 
ment sustained  the  claim  of  defendant  that  he 
made  the  purchase  himself,  and  that  he  had 
merely  made  a  parol  agreement  to  sell  an  inter- 
est to  complainant  Moreover  comiriaBnant 
knew  of  sales  of  parts  of  the  land  by  defend- 
ant, and  made  no  objection  or  claim.  HM, 
that  the  bill  was  properly  dismissed,  as  unsup- 
ported by  the  evidence. 

Appeal  from  chancery  court.  Dale  county; 
John  A.  Foster,  Chancellor. 

Action  by  B.  R.  Jordan  and  Mattie  Jordan, 
his  wife,  against  Bartow  Gamer  and  John 
HcNalr,  to  establish  a  parol  trust  in  certain 
land,  and  to  vest  the  title  in  plaintiffs.  From 
a  decree  dlsmlsBlng  their  bill,  plaintlfb  ap- 
peal    Affirmed. 

Bordens  &  Carmicfaael  and  W.  D.  Roberts, 
for  appellants.  H.  H.  Blackman,  for  appd- 
lees. 

COLBMAN,  J.  Tbe  case  made  by  com- 
plainants' bill  iB  that  they  verbally  contract- 
ed with  one  Mrs.  Gray  to  purchase  a  certain 
lot  of  land  from  her,  and,  not  having  the 
means  to  make  the  cash  payment  required, 
procured  Bartow  Gamer  to  advance  as  a  loan 
to  them  the  cash  payment,  and  to  become 
surety  for  Hub  deferred  payment;  that,  to  se- 
cure Bartow  Gamer  against  loss,  it  was 
agreed  that  the  deed  be  executed  direct  to 
Gtamer,  who  should  reconvey  to  plalntifFs 
upon  being  repaid  the  loan  or  advance  made 
by  him  aa  the  cash  payment.  The  bill  tbea 
avers  the  payment  by  complainants  of  the 
defferred  payment  for  the  land,  and  also  the 
payment  of  the  loan  or  advance  to  Gtamer. 
The  prayer  of  the  bill  Is  that  the  title  be  In- 
vested In  plalnttSs.    Gamer  sold  the  land 
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to  different  parties,  who  are  made  parties 
defendant,  and  who,  it  Is  charged,  pnrdiaBed 
with  a  knowledge  of  oompUtlnanta'  equities. 
The  bill  has  equity,  and,  upon  proof  of  the 
averments,  the  complainants  would  be  enti- 
tled to  relief.  Bates  t.  Kelly,  80  Ala.  142. 
The  answers  deny  all  the  material  avermeitB 
of  title  bUl.  Bartow  Oamer,  in  his  answer, 
rtaitna  th&t  be  purchased  the  land  for  him- 
self and  on  his  own  account;  that  he  made 
the  cash  jmyment,  and  executed  his  note 
for  the  deferred  payment,  which  he  paid  at 
matoilty  for  himself,  with  his  own  money; 
that  Jordan  voluntarily  offered  to  sign  the 
note  for  tiie  deferred  xwyment,  whldi  offer 
he  did  not  decline,  but  that  his  name  added 
no  value  to  the  note.  He  further  answers 
that  he  did  verbally  promise  Jordan  to  sell 
him  the  lands,  and  that  he  held  the  land 
until  Jordan  satisfied  him  that  he  woDld  not 
be  aiAe  to  pay  him  for  the  land  and  to  dis- 
pose of  It  Gamer's  vendee  answers,  and 
states  that,  before  concluding  his  ptirchase, 
he  qpofce  to  Jordan,  and  that  Jordan  referred 
him  to  Gamer  as  the  proper  person  with 
whom  to  contract,  and  set  up  no  claim  to  the 
land.  The  evidence  shows  the  lots  have  great- 
ly increased  in  value.  The  answers  set  up  a 
complete  defense  to  complainants'  bill. 
There  is  no  difQcnlty  in  the  law  of  the  case. 
There  is  no  question  of  a  legal  conditional 
sale  made  by  the  pleadings  or  the  evldoice, 
and  this  question  will  not  be  Mmddered.  It 
is  not  pretoided  that  there  was  any  written 
memorandum  of  any  agreement  betweoi 
Gamer  and  the  complainants,  or  either  of 
them.  Before  a  deed  of  conveyance  of  lands, 
absolute  in  its  terms,  will  be  declared  a 
mortgage  or  security  for  a  debt,  or  a  lesnlt- 
Ing  trust  in  the  lands  will  be  declared  upon 
parol  evidence,  It  must  be  dear  and  satis- 
factory. Adams  v.  PUcher,  92  Ala.  474,  8 
Etonth.  Rep.  7B7;  Peagler  v.  Stabler,  91  Ala. 
806,  9  South.  Rep.  157;  Cosby  v.  Buchanan, 
81  Ala.  B74,  1  South.  Rep.  898;  MltdieU  v. 
WeDman,  80  Ala.  16.  Tliere  is  no  evidence 
fat  the  record  tenfflng  to  show  that  Mattle 
Jordan,  the  wife  of  B.  R.  Jordan,  owns  any 
interest  in  the  lands,  evidenced  by  any  paper 
tltle^  or  by  the  payment  of  any  part  of  the 
ptmihase  money,  or  by  any  parol  or  written 
agreement  with  Gamer.  Her  dalm  is  that 
die  and  her  husband  were  equally  interested 
tai  the  parol  agreem«it  tor  the  purdiase  of 
the  land  from  Mrs.  Gray,  and  that  It  was 
understood  between  her  and  her  husband 
that  she  was  to  be  equally  benefited  In  the 
cash  advanced  as  a  loan  by  Bartow  Gamer. 
It  is  not  pretended  that  respondents  had  any 
notice  of  her  dalma  Unless  her  husband. 
El  R.  Jordan,  proves  his  case,  she  la  not  en- 
titled to  any  contldMallon.  Whether  she 
has  any  enforceable  right  against  her  husband 
will  not  be  considered,  as  this  question  does 
not  coocaa  the  respondents.  The  testimony 
of  B.  B.  Jordan  folly  sustains  the  aver- 
ments of  bis  WL  Tbat  of  his  wife,  moUier- 
in-law,  and  sifBter-ln-law,  on  their  direct  ex- 


amination, goes  tar  to  matalh  him,  bat 
scrutinizing  their  testimony  ^dted  on  cross- 
examination,  and  comparbv  It  with  other 
testimony,  it  is  clear  that  the  material  ftacts 
testified  to  by  them  are  mere  hearsay,  and 
derived  from  Jordan  himself.  They  were 
not  present,  and  knew  of  no  agreement,  of 
th^  own  knowledge,  that  Gamer  advanced 
the  cash  payment  for  the  land  as  a  loan. 
They  were  not  present,  and  do  not  know, 
further  than  was  told  them  by  S3.  R.  Jordan, 
of  any  i>ayment  made  at  any  time  by  E.  R. 
Jordan,  either  to  Mrs.  Gray,  from  whom  the 
land  was  purdiased,  or  to  Bartow  Gamer. 
On  the  other  hand,  the  evidence  of  Gamer, 
that  of  the  Justice  of  the  peace  who  was 
present  wh«a  the  cash  payment  was  made, 
and  who  took  the  acknowledgment  of  the 
deed,  and  of  Mrs.  Gray  herself,  the  vettdor, 
sustains  the  averments  of  the  answer.  In 
addition,  the  evidence  of  McNalr  tbat  Jordan 
set  up  no  claim  to  the  land,  and  referred 
him  to  Gamer  as  the  proper  person  from 
whom  to  purchase,  and  the  further  fact  that 
Jordan  knew  of  the  sale  of  the  lands  by 
Gamer,  witnessed  valuable  Improvements 
erected  thereon  by  Hie  purchasers  without 
objection  or  claim,  are  conclusive  facts  to 
our  minds  that  he  Is  not  entitled*  to  relief. 
There  is  no  error  in  the  record,  and  the'  de- 
cree of  the  lower  court  must  be  affirmed. 


OW  Ala.  ei2) 
HODGES  et  al.  v.  THOMPSON. 
(Supreme  Conrt  of  Alabama.     June  22,  1893.) 

Spscirio  Pbrformancb  —  Statcts  or  FBAtjDS  — 
Tbndbb  of  Pbicb  —  BqciTT  —  Ameitsmbnt  ov 
Bill. 

1.  An  agreement  to  make  a  final  payment 
oa  land  for  the  vendee^  and  take  the  title, 
and,  on  repayment  by  him  of  said  sum,  with 
interest  and  expenses,  to  convey  to  him,  is  en- 
forceable in  equity,  thongh  not  in  writing. 

2.  A  bill  to  enforce  conveyance  from  <M>e 
who  has  taken  title  to  the  land,  as  security 
for  an  advance  of  the  final  payment,  is  in  the 
nature  of  a  bill  to  redeem  from  a  mortgage, 
and  need  not  alletce  tender,  but  merely  present 
readiness  and  willingnesB  to  pay. 

3.  A  demurrer  cannot  be  taken  to  the 
"amendment"  of  a  bill,  but  only  to  "a  bill  as 
amended."  The  amendment  need  not  state 
a  canse  of  action  apart  from  the  rest  of  the 
bill. 

Appeal  from  chancery  court,  Tuscaloosa 
county;  Thomas  Cobbs,  Chanodlor. 

This  la  an  appeal  prosecuted  by  the  re- 
spondents from  a  decree  of  the  chancellor 
overruling  their  demurrers  to  the  original  bill 
and  the  amended  biU.    Affirmed. 

J.  J.  Mayfleld  and  M.  Amoson,  for  appel- 
lants.   Wm.  Oochran  Fltts,  for  appellee. 

McCUSLLAN,  J.  James  A  Thompson,  Sr., 
Is  complainant  in  Ibis  blU.  The  administra- 
tor, Hodges,  and  the  heirs  of  Peter  Thomp- 
son, deceased,  are  the  respondents.  The  pur- 
pose of  the  Mil  is,  in  brief,  to  have  the  legal 
title  to  a  certain  tract  of  land  divested  out 
of  said  hdrB,and  inveerted  In  the  complainant 
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To  tWa  end  Its  aTcrmenta  present  the  fol- 
lowing oaae:  In  1873,  complainant  purchased 
the  land  in  question  from  (me  Palmer,  at  the 
price  of  $3,000,  paying  $500  in  cash,  and 
agreeing  to  pay  the  balance  In  five  equal  annual 
Installments,  with  Interest,  and  took  Palmer's 
bond  for  Utle  on  payment  In  fuU.  The  ven- 
dor did  not  Insist  upon  strict  performance 
as  to  these  deferred  payments,  but  was  con- 
tent "so  long  as  the  Interest  was  promptly 
paid  and  the  original  debt  gradually  re- 
duced." Vpoa  his  death,  howcyer,  in  188-5, 
his  administrator,  one  Baker,  "soon  became 
diligent  about  malting  collection  of  the  bal- 
ance of  the  purchase  money,  •  •  •  and 
about  closing  the  matter  up,  and,  upon  a 
statement  of  the  account  In  the  fall  of  tiie 
year  1886,  It  was  found  tba.t  the  amount  re- 
maining due  and  unpaid  was  approxlmat^y 
$850;  but,  because  of  a  certain  mlsdeecrlptlim 
and  misunderstanding  by  which  said  Palmer 
at  the  time  of  the  sale  had  included  more 
land  than  he  hod  a  right  to  convey,  the  sum 
of  $500  was  agreed  to  be  fairly  the  amount 
remaining  due  and  necessary  to  satisfy  and 
extinguish  both  principal  and  interest"  Com- 
plainant, who  is  the  father  of  said  Peter 
Thompson,  had  taken  possession  of  the  land 
In  1873,  made  a  home  upon  it,  and  has  contin- 
ued to  live  there  with  a  younger  son  and  sev- 
eral daughters,  who  are  the  brother  and  sis- 
tera,  respectively,  of  said  Peter.  Complain- 
ant was  unable  to  pay  said  balance  of  $500. 
At  this  Juncture,  Peter,  for  the  purpose  of 
saving  the  place  as  a  home  for  his  faither 
and  Bisters,  agreed  to  pay  off  said  balance  of 
$500,  take  the  conveyance  from  Palmer's  rep- 
resentatives and  heirs  to  himself,  allow  com- 
plainant and  his  daughters  to  use  and  occupy 
the  place  as  a  home,  and  upon  complain- 
ant's "repaying  to  him  the  amount  of  said 
last  payment  so  made  and  paid  by  said  Peter 
Thompson,  to  wit,  the  sum  of  five  hundred 
dollars,  with  the  legal  rate  of  Interest  from 
the  date  of  said  payment  to  Baker,  together 
with  all  actual  expenses  in  the  matter,  that, 
upon  such  sum  being  so  paid  or  tendered  to 
him  by  his  father,  the  complainant,  at  any 
tilme,  he,  said  Peter  Thompson,  would  make 
a  conveyance  vesting  the  same  absolutely  In 
him."  This  agreement  was  carried  out,  ex- 
cept in  respect  of  its  stipulations  for  repay- 
ment to  and  conveyance  by  Peter.  Peter 
Thompson  paid  the  money  ($500)  to  the  rep- 
resentatives of  Palmer;  complainant  surren- 
dered his  title  bond  to  them;  and  they  con- 
veyed the  land  to  Peter,  under  and  in  con- 
sonance with  the  foregoing  agreement  and 
understanding  of  the  parties.  Complainant 
was  unable  to  repay  said  sum  of  $500,  with 
Interest  and  expenses,  to  said  Peter  In  the 
lifetime  of  the  latter,  but  had  the  necessary 
funds  to  that  end  at  the  time  of  filing  this 
bill,  on  December  12, 1889,  and  the  bUl  avers 
that  complainant  "Is  ready,  able,  and  willing 
to  make  payment  of  said  amoimt,  and  here- 
by makes  profTer  to  promptly  pay  or  repay 
the  same  when,  by  so  doing,  a  proper  and  snffl- 


dent  conveyance  can  and  will  be  made,  re- 
conveying  and  vesting  the  title  to  said  place 
and  property  in  yom'  complainant,  as  the 
said  Peter  Thompson  In  his  lifetime  agreed 
should  be  done."  By  an  amendment  to  the 
bUl,  allowed  on  September  28,  1891,  H  Is 
averred  that,  in  the  fall  of  1889,  complainant, 
through  his  son  and  age/at,  John  S.  Thomp- 
son, offered  to  pay  the  admlniBtrator  of  said 
Peter  Thompson,  and  make  full  satisfaction 
Of  the  amount,  with  interest,  due  tiie  estate 
of  Peter  Thompson,  deceased,  growing  out 
of  said  above-described  land  transaction. 
The  prayer  of  the  bill  is  that,  upon  final  hear- 
ing, a  decree  be  passed  directing  the  register 
of  the  court,  on  the  payment  of  said  som  <^ 
$500,  with  the  Interest- thereon  and  all  ex- 
penses, promptly  and  according  to  whatever 
order  the  court  might  see  fit,  "to  make,  exe- 
cute, and  deliver  to  your  complainant  a  deed 
and  paper  conveyance,  vesljlng  the  title  to 
the  said  premises  in  your  complainant  In  fee 
simple;"  and  the  bill  also  contains  a  general 
prayer  for  reUef,  if  complainant  Is  mistaken 
as  to  the  relief  spednlly  prayed.  Demurrerg 
were  interposed  by  Hodges,  the  admlnistn- 
tor,  as  follows:  (1)  The  bill  shows  on  its  face 
tiiat  the  agreement  between  complainant  and 
Peter  Thompson,  was  not  In  wilting,  signed  by 
said  Peter  Thompson,  or  his  agent  or  attorney 
lawfully  authorized  thereto  in  writing,  and 
said  agreement  was  therefore  void,  and  of  no 
effect,  and  cannot  be  enforced.  (2)  The  com- 
plainant does  not  offer  to  do  equity  as  to  tbls 
defendant  by  paying  Into  court  the  money  be 
claims  to  be  due,  with  interest  (3)  The  bill 
does  not  show  that  complainant  has  made  a 
tender  to  this  defendant  or  any  one  author- 
ized to  receive  the  money,  of  the  amount  he 
claimed  to  be  due  to  the  estate  of  Peter 
Thompson,  deceased.  (4)  That  the  facts  set 
up  in  the  bill  as  amended  fall  to  show  that 
said  lands  are  or  were  charged  with  any  eq- 
uity In  favor  of  complainant  (5)  That  the 
averment  of  tender  Intended  to  be  made  in 
the  amended  bill  is  insuffldent.  The  diancel- 
lor  overruled  these  demurrers  severally,  and 
from  his  decree  in  that  behalf  this  appeal  la 
prosecuted. 

The  case  made  by  the  bill  on  Its  abstract 
merits  is  clearly  within  a  well-established 
principle  of  equity  jurisprudence  often  recog- 
nized and  declared  by  this  court  It  la  this: 
Where  one  person  advances  money  to  anoth- 
er by  way  of  a  loan,  ttirough  a  payment  to  a 
third  person,  for  land  which  the  borrower 
has  pundiased  or  Is  purdiasing,  and,  to  se- 
cure the  loan,  the  lender  takes  the  title  of  the 
land  to  himself,  with  the  agreement  and  un- 
deratandlng  between  him  and  the  real  pur- 
chaser that  he  will  reconvey  to  the  latter  on 
repayment  of  the  money  advanced,  equity  will 
declare  the  holaer  of  the  title  a  trustee  there- 
of for  the  purdiaser,  and  compel  him  to  di» 
charge  the  trust  by  the  reconveyance  stlpn> 
lated  for  up<»  the  repayment  to  him  of  the 
money  to  secure  which  the  title  was  rested  In 
him;  and  such  case  Is  not  within  the  statute 
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of  fiuuds,  but  tbe  equities  of  tlie  parties  will 
be  worked  out  and  effectuated,  though  the 
contract  which  tlxey  have  made  to  the  end 
in  view  rests  entirely  In  parol.  Bates  v.  Kel- 
ly, 80  Ala.  142;  Olds  v.  Marshall,  93  Ala.  138, 
S  South.  Rep.  ^84;  Jordan  y.  Gamer.  13 
South.  Rep.  678.  On  the  averments  to  which 
we  have  adverted,  Peter  Thompson  loaned 
to  the  complainant  the  sum  ($500)  necessary 
to  make  the  final  payment  for  the  land  in 
question,  by  agreement  paying  it  to  Baker 
for  the  complainant,  and  taking  a  conveyance 
to  hlmsrif  to  secure  its  repayment,  upon  the 
further  agreement  to  reconvey  to  complain- 
ant whenever  such  repayment  should  be 
made.  The  bill  is  clearly  not  open  to  the 
objection  taken  to  it  by  the  first  asalgnmoit 
of  demturer.  The  statute  of  frauds  'has  no 
application  to  the  case  it  presents. 

The  fifth  assignment  of  demurrer  is  bad 
for  its  generality,  and  also  in  that  it  is  ad- 
dressed solely  to  tile  amendment  to  the  bill 
allowed  in  September,  1881,  Instead  of  being 
direoted  against  the  bUI  as  am^ided.  It  is 
imm&teital  tiiat  ttie  tsxAa  set  up  In  said 
amendment  do  not  show  that  the  lands  are 
subject  to  the  trust  sought  to  be  enforced, 
BO  long  as  those  facts,  considered  along  with 
the  facts  alleged  In  the  original  bill,  do  make 
a  case  for  the  relief  sought  This  Is  In  the 
nature  of  a  bUl  to  redeem  from  a  mortgage. 
The  legal  tttle  tu  the  heirs  of  Peter  Thomp- 
son was  for  the  purpose  of  securing  the  pay- 
ment of  tbe  loan  made  by  their  ancestor  to 
complainant,  with  interest  and  expenses,  and 
they  therefore  bear  the  attitude  of  mortga^ 
gees  to  tills  property  and  to  the  complainant 
So  far  as  an  otter  to  pay  or  a  tender  or  an 
offer  to  do  equity  Is  concerned,  the  com< 
plalnant  is  on  the  footing  of  a  mortgagor 
praying  redemption.  In  bills  to  that  end,  it 
is  not  necessary  to  relief  that  a  tender  of  the 
nun  due  should  be  made  before  bill  filed.  It 
is  enont^  U  ttte  complainant  by  his  bill,  sub- 
mit himself  to  the  orders  of  the  court,  and 
offer  to  pay  whatever  may  be  due  the  mort- 
gagee, whether  principal,  interest  or  secured 
expenses,  as  a  condition  to  the  relief  he  .prays. 
The  present  bill  Is  clearly  sufficient  in  this  re- 
spect and  the  assignments  of  demiurer 
which  proceeded  on  a  contrary  view  were 
well  overruled.  2  Jones,  Mortg.  {  1095;  Per- 
ry V.  Carr,  41  N.  H.  371;  Marvin  v.  Prentice, 
48  How.  Pr.  385;  Association  v.  Lake,  68 
Ala.  466;  Rogers  v.  Torbut  58  Ala.  52a  See, 
also,  McGalley  v.  Otey,  (Ala.)  12  Soutb.  Rep. 
406.  The  record  discloses  no  error,  and  the 
decree  of  the  chancellor  is  affirmed. 


(in  Ala.  4n) 

MANN  et  al.  t.  HTAMS  et  al. 
(Supreme  Court  of  Alabama.    July  27.  1893.) 
Dbcbbb  in  EqniTT— What  CSokstitutes— Appbai.. 

An  entry  in  the  transcript  of  the  docket 
entries  of  a  chancery  cause,  April  18,  1893. 
Submitted  for  decree  on  demurrers  to  the  bill, 
and  demnrrers  sustained," — does  not  constitute 
a  decree,  within  the  meaning  of  Code,  {  3612, 


authorizing  an  appeal  from  a  decree  sustaining 
or  overhilmg  a  demurrer  to  the  bill. 

Appeal  from  city  court  of  Montgomery; 
Thomas  M.  Arrington,  Judge. 

Bill  by  J.  &  U.  Mann  &  Co.  and  others 
against  Samuel  Hyams  and  others  to  have  a 
certain  sale  set  aside  as  illegal,  fraudulent 
and  void.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.    Appeal  dismissed. 

Richardson  &  Reese,  for  appellants.  Tomp- 
kins &  Troy.  Arrington  &  Graham,  and  A 
A.  Wil^,  for  appellees. 

HARALSON,  J.  The  statute  (Code,  S 
3612)  authorizes  an  appeal  to  be  taken  from 
a  decree  sustaining  or  overruling  a  demurrer 
to  a  biU  in  equity.  The  appeal  in  this 
case  purports  to  be  taken  from  a  decree 
of  the  city  court  sustaining  a  demurrer 
to  the  bill,  and  errors  are  assigned  on  such 
an  alleged  decree.  But  on  examination, 
we  find  no  such  decree  In  the  record.  In  the 
transcript  of  the  docket  entries  of  the  chan- 
cellor appears  the  following  entry:  "April 
18,  1893.  Submitted  for  decree  .on  demurrers 
to  the  bUl,  and  demurrera  sustained."  This 
IB  no  decree,  and,  without  one,  an  appeal 
does  not  lie  to  this  court  The  cause  must 
be  here  dismissed.  Bdl  v.  Otts,  (Ala.)  13 
South.  Rep.  43;  Wagnon  v.  Keenan,  77  Ala. 
519;  Joyner  v.  State,  78  Ala.  448;  Ayers  ▼. 
State,  71  Ala.  11. 

Dismissed. 


PRYOR  V.  STATE. 
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(Supreme  Court  of  Alabama.    July  2T,  1893.) 

CBimNAL  PrOSEOUTIOH — CBBD1BII.ITT  OT  ObPKND- 

A.ST  AS  Witness — Instbdctions  —  Provinob  or 

JUBT. 

1.  Under  Code  1886,  {  2766,  providing  that 
the  objection  that  a  witness  has  been  convicted 
of  an  infamous  crime  goes  to  his  credibility, 
and  not  to  his  competency,  it  is  proper  in  a  crim- 
inal case,  where  defendant  testifies  in  his  own 
behalf,  to  introduce  evidence  of  a  previous 
conviction  of  another  crime,  for  the  purpose, 
only,  of  attacking  tiis  credibility,  if  the  evidence 
is  ezpressly  so  limited  by  the  court 

2.  In  a  criminal  prosecution,  a  charge  that 
the  evidence  of  witnesses,  whose  testimony 
stands  unimpeached,  that  another  witness  is 
a  person  of  liad  character,  and  that  they  would 
not  believe  him  on  oath,  is  sufScient  to  gener- 
ate a  reasonable  doulk  of  the  defendant's 
guilt,  when  there  is  no  evidence  in  support  of 
such  person's  testimony,  and  a  conviction  is 
dei>enaent  oa  his  testimony,  is  improper,  as 
invading  the  province  of  the  jury. 

Appeal  from  drcoit  court.  Pike  county; 
John  P.  Hubbard,  Judge. 

Gus  Pryor  was  convicted  of  carrying  a 
pistol  concealed  about  his  person,  and  tip- 
peals.     Affirmed. 

The  state  introduced  as  a  witness  one 
John  DickersMi,  who  testified  that  before 
the  finding  of  the  indictment  he  saw  a  pistol 
drop  out  of  the  defendant's  pocket  uid  saw 
the  defendant  pick  the  plated  up  and  put  it 
In  his  hip  pocket  aTter  whldi  the  iristol  could 
not  bo  seen,  his  coat  covering  the  pocket 
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Ttie  state  alao  Introduced  as  a  wltneoa 
one  Fred  Lawson,  who  testified  that  after  he 
arrested  the  defendant,  and  when  he  was 
taking  him  to  Jail,  the  defendant  told  him 
that  he  would  plead  guilty;  that  he  did  have 
a  pistol,  but  that  John  Dlckersmt  did  not 
see  it  This  witness  testified  that  this  con- 
fession was  voluntary.  The  defendant  in- 
troduced the  testimony  of  two  witnesses  to 
the  eilect  that  they  knew  the  character  of 
said  Dlckeraon  in  the '  community  in  which 
he  lived,  and  from  this  knowledge  of  his 
character  they  would  not  believe  said  Dick- 
erson  on  oatti.  The  defendant,  being  intro- 
duced as  a  witness  In  his  own  behalf,  denied 
the  fiicts  as  testified  to  by  said  Dlckerson, 
and  denied  that  he  had  a  pistol  concealed 
abont  his  pers(«,  or  that  he  ever  told  the 
said  Lawson  that  he  would  plead  guilty. 
The  state  then  introduced,  against  the  objec- 
tion and  exception  of  the  defendant,  the 
record  of  the  Pike  coimty  circuit  court,  show- 
ing that  the  defendant  had  been  convicted 
of  petit  larceny.  This  being  substantially 
all  the  evidence,  the  defendant  requested  the 
court  to  give  the  Jury  the  following  written 
charge,  and  duly  excited  to  the  court's  re- 
fusal to  give  the  same:  "Evidence  of  wit- 
nesses, whose  testimony  stands  unimpeached, 
that  another  witness  In  the  case  is  a  person 
of  bad  cliaracter,  and  that  they  would  not 
believe  such  person  on  oath  in  a  court  of 
Justice,  is  sufilcient  to  generate  a  reasonable 
doubt  of  the  defendant's  guilt,  when  there 
is  no  evidence  In  support  of  such  person's 
testimony,  and  a  conviction  is  dependent  on 
such  person's  testimony." 

Wm.  L.  Martin,  Atty.  Oen.,  for  the  State. 

HBSAS,  3.  Defendant,  being  on  trial  for 
the  ofTense  of  carrying  concealed  weapons, 
testified  as  a  witness  in  his  own  behalf.  The 
state  introduced  in  evidence  the  record  of 
bis  prior  conviction,  and  sentence  thereon, 
of  the  offense  of  petit  larceny,  for  the  pur- 
pose, solely,  of  affecting  his  credibility  as  a 
witnesa  It  was  so  expressly  limited  by  the 
court  There  was  a  general  objection  by 
the  defendant  to  its  IntToducticm,  which  was 
overruled,  and  defendant  excepted.  The  rul- 
ing of  tlie  court  was  proper,  under  the  In- 
fluence of  section  2766  of  the  Code  ot  1886.' 

The  charge  requested  by  the  defendant  Is 
bad  for  several  reosona  It  Invades  the 
province  of  the  Jury.  It  was  for  the  Jury 
to  determine  the  wdight  and  value  of  the 
Imjieachlng  testimony,  and  whether  im- 
peachment of  the  witness  Dlckerson  was 
made  out  or  not;  and,  tf  made  out  it  was 
for  them  to  say  whether  it  was  8u£BcIait  to 
generate  a  reasonable  doubt  of  the  defend- 
ant's guilt  or  not     The  diarge  is  also  ab- 

'Code  1886,  t  2766,  provides  that  no  objec- 
tion must  be  allowed  to  the  competency  of  a 
witness  because  of  his  oonvictioa  for  any 
crime,  except  snbortiation  of  perjury;  but  if 
he  has  been  convicted  of  another  infamona 
crime,  )he  objection  goes  to  taia  credibility. 


Btiact  in  that  it  states  a  case  In  v^iich  tlie 
testimony  of  the  witness  supposed  to  be 
impeached  Is  not  supported  by  any  other 
evidence.  In  this  case  there  was  evidenoe 
in  support  of  Dlckerson.  There  is  no  error 
in  the  record,  and  the  Judgment  is  affirmed. 


(H  Allk  400) 
SOUTH  &  NORTH  ALA.  R.  CO.  et  aL  v. 

HIGHLAND  AVE.  &  B.  R.  CO.  et  al 
(Supreme  Court  of  Alabama.    July  27,  1893.) 

SPEOIFIO    PsBrORHAKCE  —  ObAHT    OF    BaSBMSKIS 
BT  RaILBOAD  COMPAJIIEg  —  NaTUBB  OF  ObUOA- 

TiONB  —Wast  of  Motcautt  —  Inadbquaot  of 

CONBIDBRATION. 

1.  Defendant  railroad  company  and  the  as- 
signor of  plaiutiff  railroad  company  agreed  to 
permit  the  building  of  tracks  on  the  rights  of 
way  of  each  other,  at  certain  designated  places, 
and  make  all  crossings  needed  by  either  com- 
pany, such  assignor  binding  itself  to  put  in 
and  maintain  all  such  crossings.  The  contract 
also  provided  that  if  such  assigniv,  after  30 
days'  notice,  failed  to  renew  such  crossings, 
then  defendant  could  do  so  at  the  fc^mer's 
cost.  HM,  that  equity  will  not  refuse  to 
specifically  enforce  the  provisions  of  sach  con- 
tract requiring  defendant  to  permit  plaintiff 
to  lay  its  track  on  defendant^  land,  on  the 
ground  that  the  contract  implies  the  perform- 
ance of  personal  services  to  oe  exercised  with 
special  skill,  judgment,  and  discretion,  and  was 
intended  to  extend  through  a  series  of  years. 

2.  Nor  will  equity  refuse  to  specifically  en- 
force such  contract  and  leave  plaintiff  to  its 
remedy  at  law,  because  its  terms  are  inequi- 
table and  unjust  to  defendant,  since  parties 
to  a  contract  must  be  the  judges  of  the  ad- 
vantages to  be  derived  from  it 

3.  Such  contract  is  not  wanting  in  mutual- 
ity, and  therefore  Incapable  of  enforcement 
In  that  defendant  bound  itself  to  permit  plain- 
tiff to  construct  its  track,  while  plaintiff  was 
not  bound  to  construct  it  on  defendant's  right 
of  way,  since  plaintifC  also  granted  a  like  ease- 
ment to  defendant 

Appeal  from  chancery  court,  Jefferson 
county;  Thomas  Cobbs,  Judge. 

Action  by  the  Highland  Avenue  &  Belt 
Railroad  Company  and  others  against  the 
South  &  North  Alabama  Railroad  Company 
and  othors  for  the  spedfio  enforoement  of 
a  contract  From  an  order  ov«rullng  their 
demurrer  to  the  bill,  defendants  appeal 
Affirmed. 

Hewitt  Walker  &  Porter  and  Jonea  ft 
Falkner,  for  appdlants.  Alex.  T.  London, 
for  appellees. 

STONE,  0.  J.  In  this  opinion  we  will 
abbreviate  the  names,  and  designate  the 
parties  as  the  "South  &  North  Company" 
and  the  "Highland  &  Belt  Company."  Eaoh 
is  an  incorporated  railroad  company,  in  active 
operation,  and  the  blU  in  this  case  was  filed 
by  the  latter  (the  ai^dlee)  to  compd  the 
spedfio  performance  of  an  agreement  en- 
tered into  in  the  year  1887.  The  Elyton 
Land  Company  made  the  contract  with  tiie 
Soath  ft  North  Company,  bat  subsequently 
sold  out  its  railroad  enterprise  and  interest 
in  the  contract  to  tiie  Highland  Avenue 
ft  Bdt  Railroad  Company,  which  instituted 
this  suit  in  November,  1889.    The  case  oomes 
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before  us  on  appeal  from  a  decretal  order 
of   the   chanodlor,    overruling   a   demnrrer 
to  the  bUl  as  amended.    The  pleadings  do 
not  question  the  making  of  the  contract,  nor 
does  the  South  &  North  Company  <leaj  titat 
it  has  failed  to  keep  Its  contract    Tbe  de- 
fense tt  seeks  to  make  is  that  the  contract 
is  not  Bocb  a  one  as  that  ohanoery  -will 
enforce   Its   speoiflo  performance,    for   two 
reasons:   First,  that  it  is  not  muttal.  In  that 
sense  which  equitably  justifies  its  spedfio 
enforcement;  and,   second,   that   its   obllgit- 
tions  are  of  soeh  a  character  that  chancery 
cannot  compel  their  performance.    The  track 
of  the  South  &  North  Company  erteods  en- 
tlrdy  throu^  the  dty  of  Birmingham,  its 
general  bearing  being  from  sooth  to  north, 
but  making  considerable  curves  and  deflec- 
tions.   The  rlg^t'Of  way  is  wide,  with  its 
main  track  near  the  cotter  thereof.    In  lay- 
ing out  the  dty,  a  broad  avenue  was  left 
for   railroad   tracks,    with  a  bearing  from 
east-northeast   to   west-southwest     In   this 
avenue  is  the  common  passenger  depot  and 
along  it  the  South  &  North  Company,  as 
wdl   as  other   railroads,   have  their   main 
tracks.     The  South  &  North  Company  en- 
ters this  avenue  at  QlUrteenth  street  and 
leaves  It  about  Twenty-Slxtn  street     Along 
the  rl^t  of  way  of  the  South  &  North 
Company,   bounding  It   on   the   northwest 
the  Highland  &  Belt  Company  owns  a  strip 
of  land   35   feet   wide,    which   commences 
about   Twraity-Fonrth   street    and    extends 
westwavdly,  bordering  the  right  of  way  of 
the  South  &  North  Company,  to  or  beyond 
Eighteenth    street,    which    is    beyond    the 
paas^igw  depot    But  the  Highland  A  Belt 
Company  owns  no  land,  or  strip  of  land,  ex- 
tending   eastward    beyond    Twenty-Fourth 
street     A  map  and  submaps  appear  to  have 
been  mahe  exhibits  to  the  bill,  and  many 
referenoes  are  made  to  them,  and  to  maiics 
upon  them.    Qliese  are  not  famished  with 
the  transcript  before  ua    True,  we  have  a 
map  of  the  plan  of  the  dty,  but  it  is  withi* 
out  very  many  of  the  marks  mentioned  in 
the  bill,  and  It  is  therefore  la  some  respects 
unlntelUgtble  to  us.    But  as  we  nndetstand 
tlie  real  contention  in  this  case,  it  may  be 
thus  stated:   The  Highland  &  Belt  Company 
has    constructed   its   track,    coming   south- 
wardly, unta  It  has  readied  the  right  of  way 
of  tbe  South  &  North  Company,  at  or  near 
Twenty-Ninth  street  and  claims  the  right 
to  continue  the  construction  of  its  track  along 
and.  over  the  right  of  way  of  the  Sooth  & 
North  Company,  until  it  reaches  and  ooa- 
nects  with  its  own  35-feet  strip,  at  or  near 
Twenty-Fourth   street;  this,  as  it  appears, 
for  the  purpose  of  reaching  tbe  passoiger 
depot  from   that  direction.    The   South   & 
North  Company  refuses  to  permit  It  to  thus 
lay  Its  track  on  its  right  of  way.    The  part 
of  the  agreement  of  1687  which  this  bUl 
seeks  to  have  spedflcally  enforced,  in  wbat 
It  sevoally  requires  of  the  two  corporations, 
BO  far  as  it  bears  on  the  qoestlon  we  have 


stated,  may  be  thus  summarized:  The  South 
&  North  Company  granted  to  the  Highland 
&  Belt  Company  the  right  to  extend  Its 
track  from  a  point  near  Twenty-Ninth  street 
across  the  South  &  North  Company's  switch 
leading  to  Baxter  Stove  Works,  along  said 
right  of  way,  6^  feet  distant  from,  east 
of,  and  parallel  to  the  westwardly  line  of 
said  right  of  way,  to  a  point  about  300  feet 
east  oC  the  east  Une  of  Twoity-Fourth  street, 
(the  beginning  of  Highland  &  Belt  Com- 
pany's strip,)  to  be  located  on  the  South  & 
North  Company's  right  of  way,  not  ex- 
oeeding  2,400  feet  In  length;  the  crossing  of 
the  switch  leading  to  Baxter  Stove  Works 
to  be  put  in  and  maintained  at  cost  and  ex- 
pense of  the  Higliland  St  Belt  Company;  the 
South  &  North  Company  to  have  the  right  to 
cross  the  tracks  to  be  oonstruoted  on  Its 
said  ri^t  of  way  wherever  and  whenever 
it  may  desire  to  buUd  sidings  to  any  manu- 
facturing estabUahm«it  warehouse,  or  otitei' 
industrial  enterprise;  the  cost  of  putting  In 
and  maintaining  the  crossing  of  audi  sidings 
with  the  track  of  the  Highland  &  Bdt  Com- 
pany to  be  borne  by  the  latter  company. 
The  contract  farther  provided  that  the 
South  &  North  Oompcmy  should  have  the 
right  to  cross  said  track  of  the  Highland 
&  Bdt  Company  when  necessary  for  con- 
venimt  ingress  ai>d  egress  to  and  from  said 
sidings  that  may  hereafter  be  constructed 
by  the  South  &  North  Company  to  manu- 
faotnring  establishments,  warehoosea,  or 
other  industrial  mterprisea  It  was  pro- 
vided that  all  orosBings  that  might  be  made 
diould  be  oonstruoted  and  maintained  at 
the  oast  of  the  Highland  &  Belt  Company. 
The  South  &  North  Company  was  gnmrantied 
preferential  rights  over  the  Highland  &  Belt 
Company  at  all  the  crossings  to  be  construct- 
ed. In  consideration  of  these  grants  and 
concessions,  the  Highland  &  Belt  Company 
ag^reed  and  stipulated  that  the  several  cross-i 
lugs  above  provided  for  and  to  be  oob.- 
structed  should  be  constructed  and  main- 
tained by  it  at  its  exdusive.cost  under  the 
superintendence  and  to  the  satisfaction  of 
the  South  &  North  Company,  which  was  to 
be  the  Judge  of  when  and  where  croaalngs 
should  need  renewals  and  repairs;  and.  the 
Highland  &  Belt  Company  agreed  tliat  the 
renewals  or  repairs  would  be  made  prompUy. 
and,  if  they  failed  to  make  them  within  30 
days  from  the  tinte  of  notification  from 
tbe  South  &  North  Company,  then  the  lat- 
ter company  should  have  the  right  to  make 
them  at  the  expense  of  the  Hig^and  &  Belt 
Company;  and  the  Highland  &  Belt  Com- 
pany granted  to  the  South  &  N<Hrth  Company 
the  ri^t  and  privilege  to  cross  its  right  of 
way,  and  all  trades  tbiat  were  th«i  con- 
structed, or  mi^t  thereafter  be  constructed, 
thereon,  south  or  west  of  Twenty-Fourth 
street  whaaever  it  might  become  neoeesary 
for  tiie  South  &  North  Company  to  construct 
switdies  to  gain  access  to  manufacturing 
estahllahmeati^    warehonaes,    or    other    in- 
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dustrial  Kiterprlsee  that  then  were,  or  might 
thereafter  be,  constructed  on  adjacent  prop- 
erty. 

It  is  contended  for  appellants  that  this  con- 
tract is  not  just  and  equitable  in  all  its  parts, 
and  that,  therefore,  the  chancery  court  should 
not  comp^  its  spedflc  performance,  but 
should  leaye  the  Highland  &  Belt  Company 
to  Its  action  at  law,  tor  the  recovery  of 
damages  for  the  breach  of  the  contract  by 
the  South  &  North  Ck>mpany.  It  may  be 
that  the  contract  does  not  secure  precisely 
equal  l)enefits  to  the  two  corporatlona  It 
may  be  that  the  concessions  made  to  the 
Highland  &  Belt  Oompany  are  more  yaluSr 
Ue,  when  viewed  from  the  standpoint  of  the 
present  time,  than  are  the  gnrants  made  by 
it  to  the  South  &  NorOi  Company.  Of  this, 
however,  when  the  contract,  as  in  this  case, 
furnishes  no  standard  or  measure  for  esti- 
mating the  relative  advantages,  It  would 
be  extremely  hazardous  for  the  court  to 
attempt  a  Bolutl<m.  Any  con<dusioa  we 
might  reach  would  be  the  merest  conjecture. 
We  cannot  be  presumed  to  Imow  what 
prospective  profit  the  construction  and  main- 
t^iance  of  the  Highland  &  Belt  Company 
would  be  to  the  South  &  North  Company. 
Nor  can  we  Imow  the  value  of  the  privilege 
of  crossing  the  35-feet  strip  whenever  and 
wherever  the  South  &  North  Company  might 
choose  to  do  so,  accompanied  by  the  obliga- 
tion of  the  Highland  &  Belt  Company  to 
construct  and  maintain  the  croeelngs.  Theee 
i<elatlve  advantages  might,  and  probably 
would,  vary  with  changing  tlmei  In  Water- 
man on  Specific  Performance  (section  179) 
is  this  language:  "Although  inadequacy  of 
consideration  in  contracts  of  sale,  dther  In 
the  price  or  property  sold,  may  be  a  ground 
of  defense,  yet  the  facility  of  oontracting 
and  the  free  exercise  of  the  judgment  and 
will  of  the  parties  require  that,  as  a  general 
rule,  they  should  be  sole  judges  of  the  value 
of  the  beaefits  to  be  derived  from  their  bar- 
gains. It  is  therefore  manifestly  just  and 
expedient  that  mere  inadequacy  of  considera- 
tion or  value  should  not  in  itself  be  deemed 
by  the  court  a  sufficient  reason  to  refuse  to 
specifically  enforce  a  comtcact  or  a  cause  to 
set  it  aMde.  And  such  is  now  the  rule;  for 
courts  of  equity,  as  well  as  courts  of  law,  act 
upoQ  the  ground  that  every  person  who  Is 
not,  from  the  peculiar  condition  and  circum- 
stances, under  disability,  is  eatitled  to  dis- 
pose of  his  pr(9erty  in  such  manner  and 
upon  such  terms  as  he  chooses;  and  whether 
his  bargains  are  wise  and  discreet,  or  profita- 
ble or  improfltable,  or  otherwise,  are  con- 
siderations not  for  courts  of  justice,  but  for 
the  party  himself  to  deliberate  upon.  The 
reason  of  tills  is  to  be  sought  in  the  extreme 
difficulty  of  judging  as  to  the  feelings  and 
motives  whidi  mi^  have  actuated  the  iwr- 
ties,  and  the  corresponding  variety  of  opin- 
ions which  may  be  formed  with  reference 
to  the  sufficiency  of  the  consideration."  To 
this  Uie  author  cites  many  authorities;   and 


to  the  same  effect  are  the  following  authori- 
ties, which  show  it  is  the  modem,  and,  we 
may  add,  the  more  reasonal>le,  rule:  3  Pom. 
£q.  Jur.  g  1405,  and  notes;  Fry,  Spec.  Pert. 
$  275  et  seq.;  Osgood  y.  Franklin,  2  J<du)8. 
Ch.  1. 

It  is  objected  to  the  relief  prayed  in  this 
case  that  there  was  a  want  of  mutuality 
when  the  contract  was  made,  in  this:  that, 
wldle  the  South  &  North  Company  bound 
itself  to  permit  the  Highland  &  B^t  Com- 
pany to  construct  its  tracic  on  the  former's 
right  of  way,  this  was  a  mere  unilateral 
permission,  and  did  not  bind  the  Higttland  & 
Belt  Company  to  so  construct  its  trade  If 
this  were  the  only  purpose  and  provldon 
of  the  contract,  the  rule  invoked  would  not 
apply.  When  "the  contract  is  orginally  bind* 
ing  on  the  one,  and  not  on  the  other,  the 
latter  may  by  suit  waive  that  want  of  mutu- 
ality, and  enforce  the  ^>eciflc  performance 
of  the  contract"  Fry,  Spet  Perf.  §{  294, 
297;  Wat  Spec.  Perf.  i  200;  FaUon  v.  Rail- 
road Co.,  1  DHL  121 ;  Alabama  G.  S.  R.  Go. 
y.  South  &  N.  A.  R.  Co.,  84  Ala.  670,  3  South. 
Rep.  286.  The  contract,  however,  is  not  of 
the  class  mentioned.  Bacdi  party  bound  it- 
self to  grant  to  the  other  a  use  or  easement 
in  what  had  been  the  exdusive  property  and 
right  of  the  party  granting.  Each  ri^t  and 
interest  granted  became  the  consideration 
for  the  right  and  b«iefit  secnred  in  return. 
There  is  nothing  in  the  objection  based  on 
the  alleged  want  of  mutuality. 

A  gray^  question  remains  to  be  consid- 
ered: Is  the  contract  sought  to  have  enforced 
in  tills  case  one  that  the  chanceiy  court 
will  order  the  specific  execution  of,  or  must 
redress  be  sought  in  an  action  at  law  for 
damages?  It  evidently  contemplates  that  It 
is  to  extend  through  a  series  of  years.  Does 
it  imply  the  i>eiformance  of  personaf  services, 
exercised  with  special  skill,  judgment,  and 
discretion?  If  so,  the  chancery  court  cannot 
g^rant  the  relief  prayed.  Iron  Age  Pub.  Co. 
y.  W.  U.  TeL  Co.,  83  Ala.  488,  3  South.  Rep. 
449;  Marble  Co.  y.  Ripley,  10  WalL  339; 
Danforth  y.  RaUway  Co.,  30  N.  X  Bq.  12. 
The  case  we  have  in  hand  does  not  present 
any  of  the  difficulties  that  were  encountered 
In  the  cases  cited.  The  South  &  North  Com- 
pany simply  bound  itself  to  permit  the  High- 
land &  Belt  Company  to  construct  and 
(derate  a  trade  on  a  part  of  its  ri^t  of  way, 
and  to  make  certain  crossings;  and  the  High- 
land &  Belt  Company  bound  itself  to  con- 
struct and  maintain  all  the  crossings  whldi 
the  exercise  of  the  privilege  granted  might 
render  necessary.  In  return  for  this,  the 
Highland  &  Bdt  Company  bound  itself  to 
permit  the  South  &  North  Company  to  cross 
Its  35-feet  strip  of  land,  extending  from 
Twenty-Fourth  to  Eighteenth  street,  and  to 
cross  its  trade  at  other  named  places, 
"wherever  and  whenever"  It  might  elect  to 
exercise  this  privilege;  and  It  Ixrand  itsdf 
to  construct  and  maintain  the  proper  croes- 
ingSt  whldi  mlgbx  be  rendered  necessary  if 
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the  South  &  North  Company  exercised  this 
granted  privilege.  If  the  agreement  had 
stopped  here,  possibly  it  would  have  left  tiie 
Highland  &  Belt  Company  under  the  contract 
obligation  to  personally  construct  and  repair 
the  necessary  crossings, — a  service  in  its 
nature  peisonal,  "involving  the  exercise  of 
personal  skill.  Judgment,  and  discretion,"  and 
of  indefinite  duraticKL  So  Interpreted,  the 
chancery  court  possibly  would  not  and  could 
not  undertake  to  administer  and  specifically 
enforce  8U<^  contract  But  the  agreement 
did  not  stop  there.  Its  provisions  are  that  if 
flie  Highland  &  Belt  Company,  after  30  days' 
notice,  failed  to  renew  or  repair  such  cross- 
ings, then  the  South  &  North  Company  could 
do  80,  at  the  cost  and  expense  of  the  High- 
land &  Belt  Company.  This,  upon  each  re- 
cnrrence,  could  only  entail  a  money  liability, 
and  would  not  Impose  aa  the  cdiancery  court 
the  duty  of  retaining  the  case  for  continuous 
administration.  The  rights,  duties,  and  lia- 
bilities of  the  parties  being  defined  and  set- 
tled by  the  decree  of  the  court,  aH  else  would 
foUow,  as  any  other  transaction  inter  partes 
which  Is  continuous  In  its  nature.  In  wliat 
is  declared  above,  we  think  we  are  fully 
snstalned  by  the  drift  of  modem  authorities. 
When  a  right  of  way  is  disturbed  or  with- 
held, damages  may  be  recovered  In  an  action 
at  law;  hence,  where  easements  or  servi- 
tudes are  annexed  to  private  estates,  "the 
due  enjoyment  of  them  wiU  be  protected 
against  encroachment  by  injuncti(m,"  not- 
withstanding an  action  at  law  could  be  main- 
tained for  the  recovery  of  damages.  Llde 
T.  Hadley,  36  Ala.  627,  635;  1  High,.  In]. 
{  848;  Washb.  Easem.  675.  In  the  case  of 
lijtton  T.  Railway  Co.,  2  Kay  &  J.  394,  It 
was  held  that  where  a  railway  company  had 
agreed  with  a  landowner,  through  whose 
estate  the  railway  would  pass,  to  construct 
and  maintain  a  siding  connected  with  their 
railway  at  B.,  together  with  all  necessary 
appnmches  thereto  for  public  use,  for  the 
reception  and  delivery  of  goods,  "spedflc 
performance  could  be  decreed  of  the  agree- 
ment to  construct  the  siding  and  approaches 
without  decreeing  the  company  to  maintain 
them  whai  made."  In  Sanderson  v.  Kail- 
way  Co.,  11  Beav.  497,  a  railway  company, 
being  about  to  sever  the  plaintiff's  land  by 
their  railroad,  agreed  to  purchase  the  neces- 
sary portion  of  land  "subject  to  the  making 
sncb  roods,  ways,  and  slips  for  cattle  as 
might  be  necessary."  Held  that,  although 
It  was  very  difficult  to  execute  an  agree- 
ment thus  expressed,  yet  the  plaintiff  was 
entitled  to  a  specific  performance,  and  that 
tlie  word  "necessary"  must  receive  a  reason- 
able interpretation.  In  the  great  case  of 
Joy  v.  St  Louis,  138  TJ.  S.  1,  11  Sup.  Ot  Rep. 
243,  the  Wabash,  St  Louis  &  Pacific  Rail- 
way Company  had  bound  Itself  to  permit 
tbe  St  Louis,  Kansas  City  &  Colorado  Rail- 
road Company  to  use  its  right  of  way  from 
tlie  north  line  of  Forest  park,  through  the 
paifc,  to  the  terminus  of  the  Wabash  Com- 


pany's road,  in  the  dty  of  St  Louis,  for 
a  fair  and  reasonable  compensation.  l%e 
question  was  whether  the  chancery  court 
would  specifically  enforce  this  contract  It 
was  ruled  that  the  court  had  power  to  en- 
force the  specific  performance  of  the  agree- 
ment by  Mijolnlng  the  appellants  from  pre- 
venting the  Colorado  Company  from  using 
the  ri^t  of  way,  and  that  a  remedy  at  law 
would  be  wholly  Inadequate.  Following  this 
case  as  a  precedent,  it  was  said  in  Union 
Pac.  Ry.  Co.  y.  Chicago,  R.  I.  &  P.  Ry.  Co., 
2  O.  O.  A.  174,  51  Fed.  Rep.  309,  that  the 
specific  performance  of  a  contract  whereby 
one  railroad  lets  another  Into  the  Joint  use 
of  its  bridge  and  terminals  will  not  be  re- 
fused because  the  acts  to  be  performed  are 
numerous  and  complicated,  and  are  to  ext«id 
through  a  long  term  of  years.  In  a  note  to 
Conger  v.  Railroad  Ca,  [23  N.  E.  Rep.  983,] 
43  Amer.  &  Eng.  R.  Cas.  643,  651,  is  this 
expression,  supported  by  many  (Stations: 
"Specific  performance  will  be  decreed  to  en- 
force contracts  of  a  permanent  nature  be- 
tween railroad  corporations  for  running  on 
and  use  of  each  other's  tracks,  or  of  the  tiack 
of  one  corporation  by  the  trains  of  anotfaer." 
See,  also,  Clilcago,  R.  L  &  P.  Ry.  Co.  y. 
UiUon  Paa  Ry.  Co.,  47  Fed.  Rep.  15;  2  CMt 
Cent  (llth  Amer.  Ed.)  1429;  Wilson  v.  RaU- 
way  Co.,  2  De  Gex,  J.  &  S.  475.  The  forego- 
ing principles  and  authorities  are  not  at  war 
with  McBryde  v.  Sayre,  86  Ala.  458,  6  South. 
Rep.  791;  Iron  Age  Pub.  Co.  v.  W.  U.  Tel. 
Co.,  83  Ala.  498.  S  South.  Rep.  440;  ElytMi 
Land  Co.  v.  South  &  N.  A.  R.  Co.,  (Ala.) 
10  South.  Rep.  270.  Nor  does  It  conflict 
when  properly  applied,  with  Windham  Cotton 
ManuTg  Co.  v.  Hartford,  P.  &  F.  R.  Co.,  23 
Conn.  373;  Cooper  v.  Pena,  21  Cal.  404; 
Conger  v.  Railroad  Co.,  120  N.  Y.  29,  23 
N.  B.  Rep.  983;  RaUway  Co.  v.  Marshall, 
136  U.  S.  393,  10  Sup.  Ct  Rep.  846.  See, 
also,  Wat  Spec.  Pert  i  49.  The  decretal 
order  of  the  chancellor  Is  affirmed. 


(100  Ala.  680) 
COOK  v.  NEW  YORK   CONDENSED 
MILK  CO.  et  aL 

(Supreme  Conrt  ot  Alabama.    July  27,  1898.) 

CiONBTiTimoxiii  Law— Bill  ov  Dibcovbbt— Trial 
BT  Jdbt. 
Code  1SS6,  f  3546,  relating  to  bills  of 
discovery,  as  amended  by  Sess.  Acts  18S8-S9, 
p.  Ol,  providing  that  any  number  of  judgment 
or  other  creditors  may  join  as  complainants 
in  snoh  bill,  is  not  in  conflict  with  Ck>ust.  art 
1,  {  12,  "preserving  the  riRht  of  trial  by  jury," 
because  it  does  not  provide  for  a  jury  trial  to 
determine  the  amounts  due  the  several  com- 
plainants. 

Appeal  from  dty  court  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Bill  by  the  New  York  Condensed  Milk  Com- 
pany and  others  against  George  W.  Cook  for 
a  discovery.  From  an  order  overruling  his 
demurrer  to  the  bill,  defendant  appeals.  Af- 
firmed. 
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The  appellees,  wbo  were  ilmple  contract 
creditora,  file  the  present  bill  against  George 
W.  Cook,  who  was  alleged  in  sold  bill  to  be 
Insolvent;  and  after  alleging  that  the  said 
defendant  had  propMty,  real  and  personal, 
which  was  unknown  to  the  oomplainants,  and 
secrerted  by  the  defendant,  prayed  for  a  dis- 
covery of  all  of  the  property  owned  by  the 
defendant,  and  that  the  same  be  subjected 
for  the  payment  of  his  debts  to  the  com- 
plainants, and  also  prayed  for  an  Injunction 
restraining  the  defendant  from  coUecUng, 
selling,  or  otiierwlse  disposing  of  any  of 
his  assets  or  property.  Up<»i  the  execution 
of  a  bond,  the  chancellor  ordered  an  Injunc- 
tion Issued.  The  defendant  moved  to  dis- 
solve the  injunction,  and  demurred  to  the  bill 
of  complaint,  and  moved  to  dissolve  the 
some,  for  the  want  of  equity.  The  cause  be- 
ing submitted  on  these  rnvtiaoa  and  the  de- 
murrer, tiie  same  were  overruled. 

A.  A.  Wiley  and  W.  S.  Thorlngbon,  for  ap- 
pellant. Arrtngton  Sc  Graham  and  T.  Scott 
iSayre,  for  ap];>ellees. 

STONB,  O.  J.  Since  the  dedsion  in  Rail- 
way Oa  T.  McKenzie,  85  Ala.  546,  5  South. 
Kep.  322,  the  statute  tmder  which  thajt  pro- 
ceeding was  instituted  (Code  1886,  g  3o46)  has 
beeacL  amended,  (Seea  Acts  1888-88,  p.  96.) 
As  the  law  now  stands,  "any  number  of  Judg- 
ment creditors  upon  whose  Judgments  execu- 
tions have  been  issued  and  returned  'No  prop- 
erty  found,'  or  creditors  without  liens  or  Judg- 
ments, may  join  as  complainants  in  such 
bUL"  That  amendment  authorized  the  Join- 
ing as  cocomplalnants  in  the  present  suit  of 
the  several  complainants  who  did  unite  in 
bringing  it,  allhough  their  several  claims  are 
charged  to  be  due  and  owing  separately  to 
the  persons  and  partnerships  who  are  made 
complainants.  The  case  oomes  before  us  on 
denmrrer  to  the  bni,  which  the  dianeellor 
overruled.  The  precise  question  raised  is  that 
the  statute  under  which  this  bUl  is  sought  to 
be  maintained  Is  violative  of  article  1,  {  12, 
of  our  state  constitution,  which  declares  "that 
the  right  of  trial  by  Jury  shall  remain  in- 
vlidate."  The  contrition  is  that,  Inasmuch 
as  no  provision  Is  made  in  the  statute  for  a 
Jury  trial  to  ascertain  and  determine  the 
amoimts  due  the  several  complolnantB,  the 
3ta/tute  is  unconstltutionaL  This  piedse  ques- 
tion has  been  argued  before  us  many  times, 
and  ably,  and  we  gave  It  thorough  consldera- 
tton.  We  were  aware  that  other  courts,  oil 
a  statute  not  dlwtlngtilahable  in  principle  from 
ours,  had  sustained  die  constitutional  objec- 
tion, and  had  ruled  that  in  sudi  conditions  a 
Jury  trial  must  be  provided  for.  Following 
many  older  rulings  of  this  court  on  a  statute 
presenting  a  similar  question,  we  sustained 
the  cons»tltutionallty  of  the  statute.  Railway 
Co.  V.  McKenzie,  85  Ala.  546,  5  South.  Rep. 
322;  Smith's  Bx'r  v.  Cockrell,  66  Ala.  64. 
The  decision  then  pronounced,  though  several 
times  assailed,  has  never  been  departed  from, 
but  has  been  uniformly  followed  in  oar  later 


mlinga  Lawson  y.  Warrm,  89  Ala.  584,  8 
South.  Rep.  141;  Manufacturing  Co.  v.  Thomp- 
son, 90  Ala.  129,  7  South.  Rep.  530;  McOuI- 
lough  V.  Jones,  91  Ala.  186,  8  South.  Rep. 
606;  WilllamB  y.  Stoutz,  92  Ala.  516,  9  South. 
Bep.  156;  Construction  Co.  ▼.  McKenzie, 
(Ala.)  11  South.  Rep.  367.  We  adhere  to  our 
former  rulings.    Affirmed. 


OM  Ala.  tm 
COOK  V.  SCHMIDT  et  al. 
(Supreme  Court  of  Alabama.    July  27,  1893.> 

CONSTITOTIONAI.  LaW— RiOHT  TO  TbIAL  BT  JUBT 
— BlU.  FOB  DiSOOVBET — ASSBTS  0»  DBBTOB. 

Code  18S6,  S  a545.  providing  that  a  cred- 
itor without  a  ll€n  or  judgment  may  mnintBiii 
a  bill  for  the  discovery  of  the  assets  of  the 
debtor,  does  not  violate  Const,  art.  1,  i  12, 
providinK  that  the  right  of  trial  by  jury  shall 
remain  inviolate. 

Appeal  from  dmncery  court,  Montgomery 
county;  Honorable  John  A-  Foster,  Chan- 
cellor. 

Bill  by  Schmidt  &  Zlegler  against  George 
W.  Cook.  From  a  decree  for  plaintiffs,  de- 
fendant appeals.    Aftirmed. 

A.  A.  Wiley  and  W.  S.  Thoringt(m«  for  ap- 
pellant   Richardson  &  Reese,  for  appellees. 

COLBMAN,  J.  The  bill  was  filed  under 
section  3545  of  the  Code,  whlcl^  authorizes  a 
creditor  without  a  lien  or  Judgment  to  file  a 
bill  in  a  court  of  chancery  for  the  discovery 
of  the  assets  of  the  debtor,  subject  to  the 
payment  of  debts.  The  ctHiBtltutlonaUty  of 
the  act,  and  the  right  of  a  creditor  to  relief 
under  Its  provisions,  have  been  thoroughly 
considered  by  this  court,  and  should  be  re- 
garded as  settled  law  m  this  state.  If  we  un- 
derstand the  argument  of  app^lant's  counsel. 
It  concedes  the  constitutlonaUty  of  the  act 
which  authorizes  such  a  creditor  to  file  a  bill 
to  reach  assets  which  have  been  conveyed 
by  his  debtor  to  hinder,  delay,  and  defraud 
his  creditors.  As  was  said  in  the  case  of 
Railroad  Co.  v.  McKenzie,  (Ala.)  5  South. 
Rep.  322:  "We  are  not  able  to  draw  the  dis- 
tinction." The  grantor,  In  the  one  case,  as 
well  as  In  the  other,  has  Ihe  right  to  demand 
a  Jury  to  determine  the  question  of  Indebted- 
ness vel  non.  If  there  is  no  debt  due  com- 
plainant, there  is  no  fraud  as  against  him  in 
either  case,  and,  whatever  may  be  the  proof 
of  fraud,  he  is  not  entitled  lu  relief,  until  his 
debt  has  been  establlslied  and  determined  by 
a  decree  of  the  court  The  same  argument, 
with  as  much  propriety  and  force,  could  be 
made  in  every  case  where  the  controvert  in- 
volves both  legal  and  equitable  quesrUons, 
and  both  must  be  settled  to  administer  com- 
plete Justice  between  the  parties;  and  yet  H 
is  not  denied  that  when  a  court  of  equity  ac- 
quires Jurisdiction  for  one  purpose,  it  will  re- 
tain the  case  "and  administer  complete  Jus- 
tice, although  In  doing  so  it  decides  questions 
of  purely  legal  cognizance."  A  VMidor's  lien 
is  a  claim  of  purely  equitable  oORnizance,  and 
it  may  exist  and  be  enforced,  although  there 
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Is  no  written  eTldence  of  the  Indebtednees. 
Why  Is  not  tbe  T»ulee  entitled  to  a  trial  by 
Jury  to  determine,  first,  whether  he  owes  the 
debt?  "Indebitatus  yel  noa"  is  a  question 
purdy  of  law.  Equity  alone  has  Jurisdidinn 
of  the  lien,  but,  hariuK  Jurisdiction  for  the 
purpose  of  the  lioi,  it  detern^es  Hie  iasw 
question  of  indebteidness,  and  decrees  the 
debt,  and  then  condemns,  not  equitable  as- 
sets, but  land,  which  is  subject  to  execution 
from  a  court  of  law.  It  is  upon  this  princi- 
ple that  the  constitutionality  of  ttie  act  rests. 
Why  Is  not  a  debtor  who  "secretes"— "lildes 
out"— his  assets  whidi  are  liable  for  his  debts, 
to  prevent  his  creditor  from  reaching;  them, 
guilty  of  as  much  ftuud  as  one  who  puts 
them  In  ttie  name  of  a  third  person  for  tlie 
some  purpose,  where  they  are  diacovered  by 
the  creditor?  The  facts  averred  in  the  pres- 
ent bUl,  if  true,  show  not  only  fraud  in  the 
defendant,  which  would  give  the  court  of 
chancery  jurisdiction,  but  the  necessity  of  a 
discovery  is  also  shown.  We  axe  content 
with  the  conclusion  reached  by  this  court,  al- 
thou^  there  are  courts  of  very  high  standing 
which  hold  the  contrary.  We  will  dte  the 
following  decisions  of  our  own  court,  and  the 
authoritties  referred  to  In  them:  Railroad 
Go.  T.  McKenzle,  85  Ala.  54(3,  5  South.  Rep. 
322;  Id.,  11  South.  Rep.  887;  lAvraon  r.  War- 
ren, 88  Ala.  585,  8  South.  Rep.  141;  Sweetzer 
▼.  Budianon,  (Ala.)  10  South.  Rep.  552.  A 
receiver  was  prayed  tor,  but  none  seems  to 
have  been  appointed,  and  we  need  not  con- 
sider any  question  in  reference  to  the  ap- 
pointment of  a  receiver.  We  are  of  opinion 
there  is  nothing  in  the  statute  which  forbids 
the  issue  of  an  injimction  before  answer  filed. 
To  delay  the  order  until  the  defendant  saw 
proper  to  file  an  answer  would,  no  doubt,  in 
many  cases,  defeat  the  purpose  for  which  the 
Ull  was  filed.  We  find  no  error  in  the  rec- 
ord.  Affirmed. 


(19  Ahk.  W) 
TBKNESSBE   MUT.   BLDQ.   &   LOAM 
ASS'N  V.  STATE. 

(Supreme  Court  of  Alabama.    July  27,  1893.) 
SouonoB  or  Citt  Coubt  —  Powsbs  akd  Drnss 

— COHSTBDOnON  OF  StATUTKS— ACTION  FOB  P«»- 

1.  Act  Feb.  28,  1887,  provides  that  the 
penalty  imposed  thereby  on  any  foreign  corpora- 
don  which  shall  do  bnrineas  in  the  state  with- 
out first  complying  with  the  provisioDs  of  the 
net  ^all  be  sued  for  and  recovered  "by  the 
soUdtor  of  the  circnit  in  which  the  offense  is 
committed."  Act  Feb.  18,  1891,  creatinir  the 
city  court  of  Gadsden,  gives  that  court  the 
same  Jnrisdictlon  as  the  circuit  courts  of  the 
state,  and  provides  for  the  election  of  a  solic- 
itor of  said  court,  who  "shall  be  charged  with 
the  performance  of  the  same  duties  in  the 
said  city  court  *  *  *  as  are  by  law  imposed 
upon  drcuit  solidtors  in  like  cases  in  the  cir- 
cuit courts."  Held,  that  the  solidtor  of  said 
dty  court  had  power  to  sue  tot  the  penalty  im- 
posed by  the  act  of  1887. 

2.  In  a  suit  for  a  statutory  penalty,  a  writ 
of  inqniry  to  assess  damages  is  unnecessary 
on  s  judgment  by  default 


Appeal  fR>m  city  court  of  Gadsden;  John 
H.  Dlsque,  Judge. 

Action  by  the  state  of  Alabama  against 
the  Tennessee  Mutual  Building  &.  Loan  As- 
sociation to  recover  a  statutory  peaaXty. 
From  a  judgmoit  for  plalntlfl,  defendant 
appeals.    Affirmed. 

J.  A.  Bilbro,  for  appellant  Wm.  Ii.  Mar- 
tin, Atty.  (Jen.,  for  the  State. 

HARALSON,  T.  The  act  of  the  legis- 
lature to  give  toeoo  and  efTect  to  section  4^ 
art  14,  of  the  constitution  of  the  state  of 
Alabama,  approved  February  28,  1887,  (Acts 
1889-87,  p.  102,)  provides  that  it  shall  be 
unlawful  for  any  company,  corporation,  or 
association,  not  organized  imder  the  laws  of 
this  state,  to  otgage  in  or  transact  any  busi- 
ness in  ^e  state  before  complying  with  the 
provisions  of  section  1  of  that  act,  and 
any  such  company,  corporation,  or  associa- 
tion violating  the  provisions  of  the  act  shall, 
for  each  offense,  forfeit  and  pay  to  the 
state  the  sum  of  $1,000.  Section  5  of  the 
act  provides  "that  every  penalty  provided 
for  In  this  act  shall  be  sued  for  and  recov- 
ered til  the  name  of  the  state  of  Alabama 
by  the  solicitor  of  the  circuit  in  which  the 
offoise  is  committed,  and,  when  sued  for 
and  collected,  must  be  paid  by  the  solicitor 
into  the  state  treasury,  leas  25  per  cent,  to 
be  retained  by  said  solicitor  for  his  servioes," 
ebo.  Benjamin  F.  Pope,  as  the  solicitor 
of  the  dty  court  of  Gadsden,  commenced 
this  proceeding  In  said  dty  court,  In  the 
name  of  tbe  state,  against  the  defendant 
(alleged  to  be  a  corporation  not  organized 
under  the  laws  of  this  state,  and  which  was 
alleged  to  have  violated  section  4  of  said 
act,)  to  recover  of  it  die  penalty  of  $1,000, 
as  there  prescribed.  There  are  several 
counts  in  the  complaint,  and  it  is  noticeable 
Uuit  In  none  of  them  is  it  stated  what 
business  the  defendant  did  carry  on  in  the 
state  in  violation  of  said  act  This  may 
have  been  good  ground  of  demurrer,  if  it 
had  beoi  interposed  for  that  reason;  but  we 
do  not  now  pass  on  that  point,  as  it  is  not 
before  us.  The  summons  and  complaint  pur- 
port to  have  been  execnted  by  the  sheriff 
on  the  10th  November,  1891,  on  3.  E. 
Whaley,  as  agent  of  the  defendant  corpora- 
tion, and  °  the  Judgment  entry  redtes  that 
proof  was  made  that  3.  E.  Whaley  was  the 
agent  of  the  defendant  at  the  time  of  the 
service  of  the  summons  and  complaint  on 
him.  The  defoidant  made  default  and  on 
the  7th  March,  1S92,  the  court  rendered  a 
Judgment  against  it,  without  the  interven- 
tion of  a  Jury,  for  $1,000  damages  and  costs, 
upon  no  other  proof,  so  far  as  the  record 
shows,  Hum  the  proof  of  service,  as  abovr 
stated.  There  is  no  bill  of  exceptions  in 
the  record. 

The  act  creating  the  dty  court  of  Gadsden, 
approved  February  18,  1891,  (Acts  1890-dl, 
p.  1092,)  provides  in  its  first  section  that  the 
"court  Shan  have  and  exerdse  all  tlie  Juria- 


Digitized  by 


Google 


688 


SOUTHERN  REPOBTEE,  VoL.  13. 


(Ala. 


dlotion  and  powers  which  now  are  or  may 
hereafter  be  by  law  oonferred  on  the  sev- 
eral circuit  courts  of  this  state."  The  act 
of  February  28,  1887,  does  not  provide  In 
terms  in  what  court  the  suit  for  the  p»ial- 
ties  therein  provided  shall  be  brought  Its 
language  Is  "that  every  penalty  provided 
for  in  this  act  shall  be  sued  for  and  recov- 
ered, in  the  name  of  the  state  of  Alabama, 
by  the  solicitor  of  the  circuit"  These  words 
Imply,  plainly  enough,  that  the  circuit  court 
is  referred  to,  but  they  are  not  exclusive 
of  the  city  courts  of  the  state,  having,  and 
authorized  to  ezerdse,  the  same  Jurisdiction 
and  powers,  In  all  respects,  as  the  circuit 
courts.  In  respect  to  the  power  of  the 
Judge  of  the  city  court  of  Selma,  it  was  pro- 
vided in  the  charter  creating  that  court  that 
its  Judge  should  have  power  and  Jurisdiotion 
co-extensive  with  that  which  la  exercised 
by  Judges  of  the  circuit  court  and  chan- 
ocllois,  and  declared,  specially,  that  this 
power  and  Jurisdiotion  should  include  "the 
authority  to  Issue  writs  of  injunction,  man- 
damus, certiorari,  prohibition,  me  exeat,  and 
all  other  r«nedlal  writs;"  and,  under  this 
grant  of  power,  we  held  that  the  Judge  of 
that  court  had,  in  respect  of  such  writs,  the 
same  power  and  authority  to  Issue  them,  re- 
turnable In  any  part  of  the  state,  as  any 
other  judge  or  (diancellor  had.  East  &  West 
R.  Co.  T.  EBflt  Tennessee,  V.  &  G.  R.  Co., 
75  Ala.  279;  Stevenson  v.  O'Hara,  27  Ala. 
362;  Matthews  v.  Sands,  29  Ala,  136.  The 
statute  creating  said  city  court  of  Gadsden, 
in  Its  eleventh  section,  provides  for  the  eleo- 
tlon,  by  the  general  assembly,  of  a  solicitor 
of  said  court,  who  "shall  be  charged  with 
the  performance  of  the  same  duties  In  the 
said  city  court,  and  subject  to  the  same  liar 
bilitles  and  penalties  In  respect  thereto,  as 
are  by  law  Imposed  upon  circuit  solidtors 
In  like  cases  in  the  circuit  courts  of  this 
state."  It  appears,  therefore,  that  the  city 
court  of  Gadsden  had  Jurisdiction  of  this 
cause,  and  Its  solicitor  the  authority  to  In- 
stitute and  prosecute  this  sTiit  in  the  name 
of  the  state.  The  authority  to  institute  the 
proceeding,  oonferred  by  the  first  statute 
referred  to— that  of  28th  February,  1887— 
on  the  (dronit  soUdtors,  it  may  be  fairly 
inferred,  was  designed  by  the  legislature 
to  be  extended  by  the  later  enactments  to 
the  solicitor  of  the  dty  court  of  Gadsden, 
which  court  has  like  Jurisdictkm  with  the 
circuit  court  of  causes  for  the  violation  of 
said  penal  law.  The  power  to  institute  such 
proceedings  was  not  fecial,  and  designed 
to  be  confined  to  the  circuit  court  solicitors, 
to  the  exclusion  of  the  dty  court  and  coun- 
ty solidtors,  if  the  same  duties  and  respon- 
sibilities are  Imposed  upon  them  aa  upon  the 
former  dass.  Authorities  supra,  lliere 
was  no  necessity  for  a  vnrlt  of  inquiry  to 
assess  the  damages  In  this  case.  The  suit 
was  for  a  statutory  penalty,  and  Judgment 
had  to  be  rendered  for  the  amount  of  the 
penalty,  If  for  anything,  against  the  defend- 


ant Such  a  recovery  followed,  neceasarily, 
the  rendition  of  a  Judgment  by  default  We 
find  no  error  In  the  record,  and  the  .Judg- 
ment must  be  affirmed. 


08  Ala.  254) 
WOLF,   Judge,   v.   TAYLOR,   Treasurer. 
(Siipreme  Court  of  Alabama.     July  27,  1893.> 

COXSTITUTIONAI.  liJLW—  TITLES  Or  AOTS  —  APPBO- 
PRIATIOV. 

l.Act  Feb.  7,  1893,  Rntltied  "An  act  to 
amend  'An  act  to  establish  a  new  charter  for 
the  city  of  Demo^olis,'  "  provides  in  section  26 
that  all  funds  arising  under  the  general  laws 
for  liquor  licenses  issued  to  dealers  within  the 
city  shall  be  paid  over  by  the  probate  judge  of 
the  county  to  the  dty  treasurer,  for  the  sup- 
poiTt  of  the  public  schools  of  the  dty.  Had, 
that  the  subject  of  said  section  was  not  "clear- 
ly expressed  in  the  title,"  as  required  by  Const 
art.  4,  S  2,  the  support  of  public  schools  not 
being  a  matter  germane  to  municipal  organ- 
ization. 

2.  Under  Const,  art.  4,  g  32,  requiring  aD 
other  than  genera]  appropriations  to  be  by  s^- 
arate  bills.  Act  Feb.  7,  1893,  establishing  a 
new  charter  for  the  dty  or  Demopolis,  is 
vicious  as  to  section  26,  which  provides  that  the 
funds  arising  under  the  general  laws  for  liquor 
licenses  within  the  dty  shall  be  turned  over 
to  the  dty  for  its  public  schools. 

Appeal  from  circuit  court,  Marengo  coun- 
ty; James  T.  Jones,  Judge. 

Mandamus  by  James  W.  Taylor,  treasurer 
of  the  dty  of  Dem<^><^is,  against  Samuel  G. 
Wolf,  Judge  of  probate  of  Marengo  county, 
to  pay  over  to  rdator  certain  moneys  in  Li» 
hands.  Writ  granted.  Defendant  appeals. 
Reversed. 

Wm.  L.  Martin,  Atty.  Gen.,  for  appellant. 
Taylor  &  Elmore,  for  appellee. 

HARALSON,  J.  This  Is  a  proceeding  by 
mandamus  by  the  appellee,  against  the  appel- 
lant, to  compd  him  to  pay  to  appellee  certaia 
license  mone.vs  derived  from  the  sale  of  state 
and  county  Ucenses  to  sell  liquor  witliin  the 
corporate  limits  of  the  dty  of  Demopolis.  It 
was  commenced  by  petition  to  the  judge  of 
the  first  Judldal  drcult  The  defendant  ac- 
cepted service  of  the  petition,  filed  his  an- 
swer, and  waived  issuance  and  notice  of  a 
rule  nlsL  The  Judge  granted  the  prayer  of 
the  petition,  and  commanded  the  defendant 
to  pay  over  to  the  petitioner,  as  treasurer  of 
the  dty  of  Demopolis,  the  sum  of  $1,837.50, 
the  same  being  the  total  amount  of  money 
collected  by  him,  as  probate  judge  of  Maren- 
go county,  for  the  state  and  county,  for  liquor 
Ucenses  issued  by. him  as  such  judge  of  pro- 
bate to  liquor  dealers  in  the  city  of  Demop- 
olis, and  to  accept  the  reodpt  of  the  petition- 
er th»efor.  This  appeal  by  the  defendant  la 
to  reverse  that  order. 

The  dalm  of  said  dty  to  said  moneys  1» 
based  on  the  provisions  of  section  26  of  an 
act  of  the  general  assembly  approved  Feb- 
ruary 7, 1893,  entitled  "An  act  to  amend  'An 
act  to  establish  a  new  charter  for  Uie  dty  of 
Demopolis,'"  (Acts  1892-83,  p.  272.)  Said 
section  26  reads  as  follows:  "That  all  fund» 
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arisiog  under  the  general  revenue  law  of  the' 
state  for  liquor  licensee  issued  to  parties  car- 
rying on  bualnees  within  the  police  jurisdic- 
tion and  limits  of  said  dty  shall  be  paid  over 
by  the  probate  Judge  of  Marengo  county  to 
the  treasurer  of  said  dty  of  Demop<^8  to  be 
held  and  used  exclusively  for  the  mainte- 
nance and  support  of  the  public  schools  in 
said  Demopolls  school  district;  and  the  au- 
ditor of  the  state  shall  accept  from  said  pro- 
bate judge  the  receipt  of  said  treasurer  for 
such  fund  as  a  full  and  satisfactory  voucher 
hi  payment  of  such  license."  The  appellant 
Insists  that  said  section  of  said  act  is  viola- 
lire  of  seotion  2,  art  4,  of  the  constitution.  In 
two  particulars,  namely,  of  that  part  of  sec- 
tion 2  whidi  provides  that  "each  law  shall 
ccntahi  but  one  subject,  whldi  shall  ibe  dear- 
ly expressed  In  Its  tiltle,"  and  of  that  part  of 
section  32  of  said  article  4  which  provides 
that  all  other  than  general  approprlattons 
shall  be  made  by  separate  bills. 

1.  The  act  of  whloh  said  section  26  Is  a  part, 
with  the  caption  above  quoted,  relates  to  but 
one  sabject,— that  of  amending  the  act  to  es- 
tablish a  new  charter  for  said  city.  Under  this 
caption  the  act  proceeds  to  establish  an  en- 
tirely new  charter  for  the  city,  as  complete  In 
all  its  provisions  as  If  one  had  never  existed 
before,  containing  much  that  was  in  the  old 
diarter,  and  many  provisions  besides,  and  re- 
peals all  in  the  old  which  Is  in  conflict  with 
the  new  charter.  The  scope  given  to  the 
amendatory  act,  in  so  far  as  it  did  not  offend 
cousUtuUonal  requirements,  was  legitimate, 
though  its  title  would  have  he&a.  more  ap- 
posite If  it  had  been  to  create  a  new  charter 
for  said  city.  Under  either  titie,  the  subject 
could  be  but  one  and  the  same,  and  under  ei- 
ther could  t>e  comprehended  all  the  powers 
ordinarily  conferred  on  municipalities,  giving 
the  necessaiy  legislative  taxing,  judicial,  and 
Itolloe  powers.  The  intention  of  the  constt- 
taticHial  provision  ttiat  "eadi  law  shall  con- 
tain but  one  subject,  which  shall  be  dearly 
expressed  In  Its  titie,"  has  been  repeatedly  de- 
clared to  be  titat  the  titie  to  the  act  or  bill 
should  inform  the  members  of  the  legislature 
and  the  public  of  the  subject  on  which  the 
former  were  Invited  to  vote  and  legislate.  In 
Ballentyne  v.  Wlckersham,  75  Ala.  536,  we 
laid  dovra  the  rules  on  this  subject  so  plainly 
that,  for  the  purposes  of  this  case,  we  need 
bat  to  repeat  them.  We  there  said  "that  the 
dauae  is  mandatory;  that  its  requirements 
are  not  to  be  cxactlngly  enforced,  or  in  such 
a  manner  as  to  cripple  legislation;  that  the 
titie  to  a  bill  may  be  very  general,  and  need 
not  specify  every  clause  in  the  statute;  that 
it  is  sufficient  tf  they  are  all  referable  and 
cognarte  to  the  subject  expressed;  and  that, 
when  the  subject  is  expressed  in  general 
terms,  every  thing  which  is  necessary  to  make 
a  complete  enactment  in  regard  to  It,  or 
iiiildi  results  as  a  complement  of  the  thou^^t 
contained  in  the  general  expression,  is  in- 
cluded bi  and  autiiorlzed  by  it"  C!ooley, 
Const  lim.  pp.  170,  171;  1  DHL  Mim.  Ciotp. 
T.18so.no.l7 — 44 


$  51;  Ex  parte  Oowert,  »2  Ala.  94,  9  South. 
Kep.  225;  Ex  parte  Reynolds,  87  Ala.  138.  6 
South.  Rep.  335;  People  v.  Mahaney,  13  Mich. 
481.  Under  an  act  the  titte  to  which  is  the 
same  as  this  one,  when  read  by  its  titie,  one 
would  suppose  its  object  was  to  do  no  more 
Chan  give  to  the  dty  government  some  com- 
plete and  better-adjusted  legislative,  judicial, 
and  police  powers,  such  as  commonly  apper- 
tain to  munidpal  governments;  but  he  would 
gather  therefrom  no  intimation  or  suspldon 
of  a  purpose  to  Incorporate  into  the  act  an 
entirely  new  provision,  making  an  appropria- 
tion by  the  state,  out  of  its  revenues,  to  sup- 
port and  maintain  the  pubUc  schools  of  the 
dty.  Sudi  educational  institutions  are  not 
regarded  as  necessarily  belonging  to  munid- 
pal government  They  are  important,  and 
conftrlbute  greatiy  to  the  well-being  and  pros- 
perity of  any  town  or  dty,  as  do  public 
buUdings,  charitable  institutions  for  taking 
care  of  the  sick,  and  other  like  institutions; 
but  all  such  are  of  a  dsss  and  constitute  sub- 
jects not  germane  to  municipal  organization, 
and  this  section  26,  In  the  new  charter  of 
Demopolls,  even  If  otherwise  unobjectionable, 
was  essentially  violative  of  that  part  of  sec- 
tion 2,  art  4,  of  the  constitution,  we  are  con- 
sideTlug. 

2.  But  that  section  is  opposed  to  another 
constitutional  pr(Ailblton.  It  is  nothing  more 
nor  less  than  an  attempted  spedal  appropri- 
ation by  the  state  of  $1,225  out  of  its  reve- 
nues, and  of  $612.50  out  of  the  revenues  of 
the  county  of  Marengo,  to  support  and  main- 
tain the  public  schools  of  the  city  of  Demop- 
olls, whldi  could  be  done.  If  at  all,  by  a  spe- 
cial Mil  for  tiiat  and  for  no  other,  purpose. 
Const  art  4,  S  32.  The  judge  of  the  circuit 
court  erred  in  granting  tiie  writ  of  manda- 
mus. His  ruling  is  reversed,  and  an  order 
will  be  here  entered  dismissing  the  petition 
therefor,  at  the  cost  of  appellee.  Reversed 
and  dismissed. 


(W  Ala.  179) 
HEATH  V.  STATE. 
(Supreme  Court  of  Alabama.    July  27,  1893.) 
Criminal  L^w— Instructions. 
A  charge  that,  if  the  jury  believe  the 
evidence,   they  must  find   defendant  guilty  la 
error,  as  not  requiring  them  to  believe  it  be- 
yond a  reasonable  doubt 

Appeal  from  circuit  court,  Dale  county; 
J.  M.  Carmidiael,  Judgp. 

Indictment  of,  William  Heath  for  UlegaUy 
selling  or  giving  liquor  to  a  certain  minor, 
Albert  Smith.  Verdict  and  judgment  of 
conviction.    Defoidant  appeals. 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

McOLBLLAN,  J.  Tbs  Indictment  charges 
that  the  defendant  "a  person  other  than  the 
parent  or  guardian  or  person  having  the 
management  and  control  of  Albert  Smith, 
a  minor,  did  sell  or  give  spirituous,  vinous, 
or  malt  liquors  to  Albert  Smith,  a  minor. 
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withont  the  consent  of  the  parent  or  gu&rdian 
or  peram  having  the  management  and  con- 
trol of  said  Albert  Smith,  a  minor,  and  not 
upon  the  prescription  of  a  phyEdcian,"  etc. 
The  only  evidence  adduced  on  the  trial  was 
that  of  said  Albert  Smith,  who  testified.  In  ef- 
fect, that,  within  12  months  before  the  finding 
of  the  Indictment,  the  defendant.  In  Dale 
county,  gave  him  whisky,  and  tbaX  at  that 
time  he  (the  witness)  was  only  18  years  of 
age.  Upcm  this  the  court,  at  the  request  of 
the  solicitor,  In  writing,  charged  the  jury 
that.  If  they  believed  the  evidence,  they 
must  find  the  defendant  guilty.  This  charge 
was  ernmeous.  It  authorized  and  required 
a  verdict  of  guilty  if  the  Jury  believed  the 
evidmce,  though  tiiey  may  not  have  believed 
it  beyond  a  reasonable  doubt  Pierson  v. 
State,  (Ala.)  13  South.  Rep.  550.  It  was 
not  necessary  for  the  indictment  in  this  case 
to  negative  the  consent  of  the  minor's  parent, 
guardian,  eta,  or  to  aver  that  the  gift  of  the 
liquor  was  not  made  on  the  prescripticm  of 
a  physician.  These  are  matters  of  defense, 
the  burden  of  proving  whldti  Is  upon  the  de- 
fendant Atkins  V.  State,  60  Ala.  45.  But, 
these  unnecessary  averments  being  In  the  In- 
dictment, It  would,  to  say  the  least  be  the 
safer  course  to  prove  them  on  another  trial. 
Oilmore  v.  State,  (Ala.)  13  South.  Rep.  536. 
See,  also,  McOehee  v.  State,  S2  Ala.  224. 
Reversed  and  remanded. 


(98  Ala.  6S7) 

DYKES  et  aL  v.  CLARK. 
(Supreme  Court  of  Alabama.    July  27,  1893.) 

DbTIKUB — AaSSSSMElIT  ov  Valdb. 

Code  1886,  {  2717  et  seq.,  provide  that 
in  detinue,  on  plalntlErg  affidavit  of  title  and 
t>ond  for  coats  and  damages,  the  clerk  sliaU 
direct  the  sheriSF  to  take  the  property  onlesa 
defendants  eive  bond  in  doable  its  value,  con- 
ditioned to  deliver  It  to  plaintiff  if  he  win  the 
suit,  and  to  pay  lUl  ooats  and  damages;  if 
defendants  fail  to  give  such  bond,  the  property ' 
shall  be  delivered  to  plaintiff  on  his  giving  a 
similar  bond;  on  the  trial  the  jury  mast  assess 
the  value  of  each  article  and  damages  for  its 
detention  if  any.  A  sheriff's  letum  was  "prop- 
erty released  by  defendants  to  plaintiff  without 
bond."  Plaintiff  recovered  judgment  by  de- 
fault. Held,  that  the  default  was  rightiy  grant- 
ed, without  assessment  of  value  by  a  jury. 

Appeal  from  circuit  court.  Dale  county;  J. 
M.  Carmlchael,  Judge. 

This  was  a  statutory  action  of  defUnne 
brought  by  A.  S.  Claflc  against  Mattie  O.  and 
Thomas  A.  Dykes,  and  sought  to  recover  cer- 
tain personal  propert7.  There  was  Judgmetxl 
for  the  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Thomas  &  Bailey,  for  app^ants. 

HARALSON,  X  This  was  a  suit  In  detinue 
for  personal  property  described  in  the  com- 
plaint The  plaintiff  made  affidavit  and  gave 
bond  In  the  manner  required  by  statute  for 
the  precept  of  the  derk  to  the  sheriff  to  take 
the  possession  of  the  property,  unless  bonded 


by  liie  defefidants.  l%e  sheriff  ezecated  the 
summons  and  complaint  on  defendants,  and 
took  possession  of  the  property  on  the  IStb 
of  Februaiy,  1882.  The  defendants  appear 
not  to  have  given  bond,  for  the  sheriff  makes 
return  on  the  writ,  four  days  after  it  was  ex- 
ecuted, that  tbB  "property  [was]  released  by 
def^dants  to  plainUff  withont  bond,  Febru- 
ary 22,  1882."  At  the  ensuing  term  of  HtB 
court  a  Judgment  was  rendered  by  default 
In  f&vor  of  plaintiff  against  the  defendants, 
for  the  property  sued  for,  without  damages 
for  Its  deitention,'and  without  assessment  of 
the  value  of  the  separate  articles.  The  de- 
fendants prosecute  this  appeal,  and  assign  as 
ground  of  error  the  rendition  of  said  Jud^r- 
ment  by  default,  without  refentag  the  mat- 
ter to  a  jury  to  ascertain  tiie  value  of  the 
projwrty  sued  for.  The  rule  under  section 
2718  of  Uie  Code  unquestionably  Is  that, 
where  there  Is  a  trial  of  a  detinue  suit  and 
the  Jury  find  for  the  plaintiff  or  defendant, 
they  must  assess  the  value  of  each  article 
separately,  if  practicable,  and  It  Is  error  to 
render  judgment  without  such  an  assessment 
of  values;  but  we  have  held  that  If  the  de- 
fendant neglects  or  fails  to  give  bond  under 
the  statute  for  the  delivery  of  the  property, 
if  cast  in  die  suit  and  the  plaintiff  gives 
bond  under  section  2718  of  the  Code,  and  re- 
ceives the  possession  of  tlie  property  sued 
for,  and,  being  in  possession  when  the  canse 
is  tried,  succeeds  in  the  action,  there  can  be 
no  reason  for  assessing  the  value  of  the  prc^- 
erty,  that  it  could  accomplijfti  no  result  what- 
ever, and  tbe  defendant  would  be  in  no  sense 
Injured  by  the  failure.  Jones  v.  Pullen,  06 
Ala.  306.  Here  the  def^dants  fttUed  to 
make  the  replevy  bond,  and  the  plaintiff  ac- 
quired posseasloa  of  the  property  from  the 
sheriff  by  the  rdeose  of  tiie  defendants,  from 
whldi  we  ar«  to  understand  it  went  Into 
Idalntiffs  possesaton,  wttliout  bond,  by  the  di- 
rection of  the  defendants.  There  was,  then, 
no  need  for  a  Jury,  nor  for  an  assessment  of 
liie  values  of  the  property,  and  defmdants 
were  hi  no  way  Injured  in  the  Judgment  by 
default  which  was  rendered  against  tfaem. 


(UO  Aim.  «6B) 
JACKSON  V.  ELLIOTT. 

(Supreme  Court  of  Alabama.  July  27,  1893.) 
iHjtTironoN— DissoLUTiosr — TLktwdivo  Bons. 
Complainant,  being  in  possession  of 
land,  bought  from  respondent  under  a  bond 
for  title,  and,  hAvin^  paid  part  of  the  price, 
discovered  that  defendant  was  only  a  cotenant 
with  four  others,  and  refused  to  pay  the  next 
deferred  payment  note  that  came  dae.  De- 
fendant recovered  judgment  against  him,  and 
complainant  sued  to  enjoin  its  collecticM^  alleg- 
ing the  above  facts,  and  that,  if  fonr-fitths  of 
the  title  should  be  lost  to  him,  defendant  was 
financially  nnahle  to  respond  in  damages.  De- 
fendant's ability  to  make  title  wa«  still  in 
qupHtion,  his  possession  not  havingbeen  neces- 
sarily adverse  to  bis  cotenants.  He  produced 
evidence  of  his  title  to  two  of  the  fonr  fifths, 
bat  asserted  that  the  deeds  to  the  other  two 
had  been  lost     Held,  that  the  injunction  was 
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properly  granted,  and  came  within  Code  1886, 
i  3531,  which  itrovides  that,  on  dissolying  an 
injunction  to  stay  proceedings  on  a  judgment 
at  law.  the  chancellor  must  require  of  the  de- 
fendant bond  in  double  the  amount  of  the  sum 
enjoined^  to  refund  the  money  he  may  collect 
on  the  judgment,  if  the  same  is  enjomed  per- 
petually by  final  decree. 

Appeal  from  dumceiy  court,  Shdby  county; 
S.  K.  McSpedden,  Chancellor. 

The  bill  in  this  caae  waa  ffled  by  John  S. 
Jackson  against  Jefferson  B.  Elliott,  and 
prayed  to  have  the  defendant  enjoined  from 
the  collection  of  a  judgment  against  tiie 
complainant  This  appeal  Is  takoi  by  the 
complainant  from  the  decree  dlssolylng  the 
temporary  Injmictlon.  Corrected  and  af- 
firmed. 

In  addition  to  the  facts  stated  in  the  opin- 
ion, the  bill  ayMB  that  John  8.  JacICBon,  the 
complainant,  pnrdiased  from  Jefferson  B. 
Elliott,  the  deffmdant,  certain  tracts  of  land, 
making  a  cash  payment  for  the  same,  and 
giving  his  notes  for  the  deferred  payments; 
that  this  porchase  was  made  npon  the  faith 
of  the  representatloas  of  Jefferson  B.  Bl- 
llott  that  he  owned  the  lands  purchased, 
and  that  the  purchaser,  the  complainant  in 
this  case,  would  get  a  bona  fide  fee-simple 
tlUe  thereto;  and  that,  npon  the  cash  pay- 
ment and  the  execution  of  the  notes  for  the 
deferred  payment,  the  said  Jefferson  B.  El- 
liott gave  the  plaintiff  his  bond  for  title, 
in  which  he  agreed,  on  ];>aym«it  of  the  pnr- 
chaae  money  by  the  complainant,  to  convey 
to  him  by  warranty  deed  a  fee«lmple  tlUe 
to  the  property  so  pnrchased.  Hie  bill  then 
avers  that  at  the  time  of  maMng  the  sale 
the  said  Jefferson  B.  BUiott  was  not  the 
owner  in  fee  simple  of  the  lands  so  purchased 
by  the  cmnplainant,  but,  on  the  contrajry, 
was  <nily  the  cotenant  of  said  lands,  owning 
an  nndivided  one-fifth  Interest  therein;  that, 
after  he  had  paid  some  of  the  pnr<^ase- 
tnoasy  notes  at  matnilty,  the  complainant 
discovered  the  falsity  of  the  representations 
at  said  Elliott,  and,  upon  his  being  nnable 
to  comply  with  his  contract,  did  not  pay  the 
next  note  as  It  fell  due,  whereupon  the  said 
EaUott  brought  an  action  at  low  on  the 
complainant's  promissory  note;  bnt,  on  ttie 
sBld  SHliott's  agreeing  with  the  said  com- 
plainant not  to  enforce  the  collection  of  the 
jndement  recovered  in  said  cause  if  he,  the 
said  John  S.  Jackson,  would  not  interpose  a 
defmse  thereto,  at  the  same  time  promising 
the  said  Jacfeson  that  he  would  secure  the 
fee-simple  title  to  the  prop^iy  purchased  for 
him,  by  conveyances  from  the  other  parties 
in  Interest,  the  said  Jackson  did  not  make 
any  defense  to  said  actlcm,  whereupon  the 
said  Blliott  recovered  judgment  therein,  and 
bad  issued  an  execution  on  said  judgment, 
whicb  was  to  be  levied  upon  the  personal 
pr(^>erty  of  the  said  Jackson;  whereupon  the 
complainant  filed  the  present  appeal  to  en- 
join the  levying  of  this  execution,  or  the  sale 
of  the  property  thereunder,  or  the  coUectimi 
of  any  ot  the  other  notes  as  they  fell  due, 


and  prayed  that  on  the  final  hearing  ttie 
chancellor  w<^ld  decree  a  r«>eclsBlon  of  said 
contract,  and  order  such  relief  as,  the  prem- 
ises considered,  the  complainant  was  entitled 
to.  The  defendant,  in  his  answer,  denied 
the  material  allegations  of  the  bill,  and 
moved  the  court  to  dissolve  the  Injunction, 
on  the  ground  that  there  was  no  equity  in 
the  Mil,  and  on  the  denials  of  the  answer. 
On  the  submlesion  of  the  cause,  the  chan- 
cellor sustained  their  motion  to  diasolve  the 
Injunction,  and  decreed  "that,  before  de- 
fendant proceeds  to  further  execute  and  en- 
force his  said  judgment,  he  must  execute  a 
refunding  bond  with  good  security,  approved 
by  the  register,  in  double  the  amount  of  the 
sum  enjoined,  payable  and  conditioned  as 
required  by  section  8531  of  the  Code  of 
1886."  It  is  from  this  decree  that  the  pres- 
ent appeal  is  prosecuted,  and  the  same  is  as- 
signed as  error. 

Longshore  &  Beavers  and  Peters,  WQson 
St  Lyman,  for  appellant  W.  B.  Browne, 
for  appdlee. 

STONB,  0.  J.  l%e  bOI  In  this  case  ia 
drawn  with  more  than  average  care,  and 
sets  forth  that  Elliott  the  vendor,  did  not 
own  the  «itlre  title  to  the  lands  he  contract- 
ed to  sell  and  convey  to  Jax^son.  According 
to  the  averments  of  the  bUl,  he  was  only  a 
tenant  in  common  with  four  others,  his 
brothem,  under  the  wlU  of  their  father. 
The  UU  further  avers  that  Elliott  owned  but 
little  property— VMy  little,  tf  any— in  excess 
of  his  exemptions,  and  that  if  four-fifths 
of  the  title  should  be  lost  to  Jackson  by 
virtue  of  said  ownersiilp  of  the  cotenants, 
Elliott  was  financially  unable  to  respond  in 
damages.  Jackson  was  in  possession  under 
his  purchase,  had  been  sued  to  judgment  on 
his  purchase-money  note,  and  the  present 
bill  was  filed  to  enjoin  Its  collection,  because 
of  the  alleged  defect  in  Elliott's  title.  The 
bUl  makes  a  case  for  equitable  relief.  KeUy 
T.  Allen,  34  Ala.  663;  Blanks  v.  Walker,  54 
Ala.  117;  Slvoly  v.  Scott  56  Ala.  555;  Llnd- 
sey  7.  Veasey,  62  Ala,  421;  WUklnson  v. 
Searcy,  74  Ala.  243.  Hie  answer,  If  true, 
shows  that  long  before  the  sale  to  Jackson, 
Jefferson  B.  Elliott  had  become  the  owner 
of  the  entire  title  to  the  property  he  sold  to 
him,  (Jackson.)  He  (Elliott)  furnishes  the 
evld^ice  of  his  ownership  of  two  of  the  four 
fifths,  but  as  to  the  other  two,  he  avers  the 
conveyances  have  been  lost  This  will  possi- 
bly cast  on  him  Hie  duty  of  making,  or  at- 
tempting to  make,  other  proof  as  to  those 
other  two-fifths,  Uie  reanlt  of  which  we  can- 
not with  certainty  anticipate.  We  hold  that 
the  chancellor  rtghtly  required  of  the  de- 
fendant Elliott  a  refunding  bond,  but  think 
he  did  not  fix  the  penalty  at  a  sufilclently 
large  sum.  Two  fifths  of  the  title  are.  In 
one  aspect  of  the  case,  somewhat  In  uncer- 
tainty, and  a  possibility  of  Its  failure  calls 
for  a  greater  indemnity.    We  fix  the  amount 
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of  the  refunding  bond  to  be  given  by  El- 
liott at  $1,500,  and,  when  given  and  approved 
by  the  raster,  the  Injunction  shall  be  dis- 
solved. We  make  the  foregoing  ruling  be- 
cause the  possession  of  a  tenant  in  common, 
without  more,  \a  not  adverse  to  that  of  bis 
cotenants.  8  Brick.  Dig.  16.  We  need  not 
and  do  not  decide  what  would  be  tlie  effect 
of  20  years'  continued.  Individual  possession 
by  one  tenant  In  common,  against  his  co- 
tenants,  who  have  for  all  that  time  neither 
taken  nor  claimed  possesaicm.  That  ques- 
tion Is  not  raised  by  this  record  in  sudti  form 
that  we  feel  it  otir  duty  to  consider  It  Mc- 
Arthur  v.  Oarrle,  32  Ala.  76;  Marston  v. 
Rowe,  39  Ala.  722;  Worley  v.  High,  40  Ala. 
171;  White  ▼.  Hutchings,  Id.  253;  McCart- 
ney V.  Bone,  Id.  533;  Harrison  v.  Heflln.  64 
Ala,  552;  Goodwyn  v.  Baldwin,  59  Ala.  127; 
Barksdale  v.  Garrett,  64  Ala.  277;  Good- 
man V.  Winter,  Id.  410;  Bakw  v.  Prewltt, 
Id.  551;  NetUes  v.  Nettles,  67  Ala.  599; 
Garrett  v.  Garrett,  69  Ala.  429;  Mathews  v. 
MdDade,  72  Ala.  377;  Kdly  v.  Hancock,  75 
Ala.  229;  Ix»g  v.  Parmer,  81  Ala.  384,  1 
South.  Rep.  900;  Solomon's  Heirs  t.  Solo- 
mon's Adm'r,  81  Ala.  505,  1  South.  Rep.  82; 
Bozeman  r.  Bozeman,  82  Ala.  389,  2  South. 
Rep.  732;  Davis  v.  Railroaid  Co.,  87  Ala. 
633,  6  South.  Rep.  140;  Knabe  v.  Burden, 
88  Ala.  436,  7  South.  Rep.  92;  Duncan  v. 
Williams,  89  Ala.  341,  7  South.  Rep.  416; 
Semple  v.  Glenn,  91  Ala.  246,  6  South.  Rep. 
46,  and  9  South.  Rep.  265.  The  decretal 
order  of  the  chancellor,  with  the  amend- 
ment as  noted,  is  affirmed.  Let  the  costs 
of  appeal  be  paid  one-half  by  each  party. 
Corrected  and  affirmed. 


SUMPTBB  V.  STATE. 
(Supreme  Court  of  Mississippi.     May  8,  1893.) 

Appeal  from  drcutt  court,  Sharkey  county; 
John  D.  Gllliland,  Judge. 

S.  A.  Sumpter  was  ccmvlcted  under  Code, 
i  1068,  of  enticing  away  a  servant,  and  ap- 
pealed. Judgment  affirmed.  No  opinion  filed. 
Suggestion  of  error.    Reargument  denied. 

MoLaurln  &  MoLanrin,  for  appelant. 
Frank  Johnston,  Atty.  Gen.,  for  the  State. 

COOPER,  J.,  d^vered  the  opinion  of  the 
court.  In  response  to  suggestion  of  error. 

Counsel  for  appellant  may  rest  assured  tliat 
the  record  in  this  case  received,  as  docs  ev- 
ery record  passed  on  by  this  court,  the  cm- 
stderatlon  of  each  and  every  member  of  the 
court.  How  far  the  suggestion  that  the 
Judges  to  whom  tiie  record  was  not  assigned 
were  not  familiar  with  it  before  the  decision 
was  rendered  is  from  the  facts  attending  its 
consideration  may  be  best  illustrated  by  a 
brief  statement  thereof:  the  record  was 
read  and  considered  by  the  Judge  who  deliv- 
ered the  opinion  of  the  court,  and  from  tliat 
examination  he  was  Inclined  to  btdd  that  a 


new  trial  should  be  awarded.  Upon  c(KisDlta- 
tlon  the  other  Judges  were  indined  to  the 
contrary.  The  whole  record  was  thai  read 
to  the  whole  bench,  and,  after  discussing  the 
case  fully,  it  was  again  read  by  anotlier 
Judge,  and  upon  another  consultation  the  con- 
clusion was  reached  that  no  error  had  been 
committed  by  the  trial  court,  in  which  all  the 
Judges  omcunied.  We  are  yet  of  the 
opinion,  and  a  reergument  is  denied. 


m  Wm.  MM) 
EDWARDS  «t  aL  T.  HILLIER  et  aL 

(Supreme  Court  of  Mississippi.   April  17, 1893.) 

Bona  Fidb  PuncHASBa— Notiob— Estoppsfc— 
ArrsB-AoQUisED  Titls. 

1.  Notice  to  the  attorney  of  a  pnrdiaser 
of  land  on  payintr  for  the  same  that  the  wife 
of  the  Krantor  claimed  the  property  is  notice 
to  the  mirchaser. 

2.  The  fact  that  the  husband,  on  receiving 
the  money,  used  part  of  it  to  discharge  an  in- 
cumbrance on  it  executed  hy  the  wife,  does  not 
estop  her  to  claim  the  land. 

3.  Where  a  grantor  conveyed  a  tract  of 
land  in  which  he  in  fact  had  only  a  lialf 
interest,  and  afterwards  acqnired  the  remain- 
ing Interest,  the  title  so  acquired  passed  eo 
instanti  under  Ills  former  oonveyanoe. 

Appeal  from  chancei7  court,  Webster  coun- 
ty; Baxter  McFarland,  Judge. 

On  August  4,  1891,  Mrs.  D.  B.  Edwards 
and  E.  A.  Hubbard,  as  her  trustee,  filed  tiieir 
bill  against  Joe  Denton,  J.  M.  Hays,  and  Wil- 
liam Hilller  to  remove  a  cloud  on  title.  From 
the  decree  both  parties  app<«Ied.    Modified. 

They  alleged  that  said  D.  E.  Edwards  is 
the  real  and  true  owner  of  S.  E.  %,  section 
31,  township  20,  range  10;  that  it  was  cmi- 
veyed  to  B.  A.  Hubbard,  as  trustee  for  her, 
for  a  valuable  consideration,  by  her  husband, 
O.  W.  Eidwards,  who  was  Hie  real  and  true 
owner,  on  August  20,  1874;  that  the  defend- 
ants are  in  possession,  trespassing,  and  dalm 
to  have  some  title  to  said  land  from  said  G. 
W.  Edwards,  made  after  deed  to  complain- 
ant, but  really  have  no  title,  and  that  their 
claim  of  title  casts  a  cloud,  doubt,  and  sus- 
picion oa  the  title  of  complainants.  The  pray- 
er of  the  bill  is  that  "all  claims  asserted  by 
deitendants,  or  either  of  them,  be  cancded; 
that  the  title  of  complainant  be  quieted; 
that  defendants  be  held  to  pay  a  reasonable 
sum  for  the  use  and  occupation  of  the  land, 
and  for  the  value  of  trees  cut  from  same; 
that  they  be  enjoined  from  farther  trespass- 
ing; and  that  a  writ  of  possession  Issue  to 
put  complainant  in  possession.  The  defoid- 
ant  Denton  disclaimed  any  claim,  and  the 
suit  was  dismissed  as  to  him.  The  answer  of 
HlUler  and  Hays  alleges  that  Hilller  Is  the 
true  owner;  that  he  had  been  in  adverse  poe- 
session  of  same  for  over  10  years;  that  he  en- 
tered into  possession  under  a  contract  of  par* 
chase  from  G.  W.  Edwards;  that  on  the  2Wh 
day  of  January,  1890,  G.  W.  Edwards  gave 
Hilller  a  deed  to  the  land  in  consideration  of 
$350  cash,  and  thait  the  mmiey  was  paid  to 
Mrs.  O.  B.  Edwards;  that  HllUer  borrowed 
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this  money  from  one  Tfaorp;  that  he  gave 
Thorp  a  deed  of  trust,  which  deed  of  trust 
was  assigned  to  defendant  J.  W.  Hays,  who  ia 
the  owner  of  it;  and  that  said  land  was  not 
embraced  in  the  original  deed  from  O.  W.' 
Edwards  to  bis  wife.  The  answers  do  not 
doiy  that  said  defendants  have  cat  500  trees 
off  the  land,  nor  that  the  deed  from  G.  W. 
SJdwards  to  HiUier  was  made  subsequent  to 
his  deed  to  his  wife,  nor  that  defendants 
claim  title  through  G.  W.  Edwards  as  a  com- 
mon source.  The  deed  from  G.  W.  Edwards 
to  his  wife  describes  the  land  as  "S.  B.  \i, 
sea  31,  T.  20,  R.  9;"  but  on  May  7,  1889,  a 
bni  was  filed  to  correct  and  reform  this  deed, 
so  as  to  malce  it  read,  "S.  B.  ^  sec.  31,  T.  20, 
R.  10,"  and  there  was  final  decree  malting 
the  correction.  Tbe  deed  from  O.  W.  Ed- 
wards to  Hllller,  and  the  trust  deed  from 
Hillier  to  Thorp,  assigned  to  Hays,  were  each 
made  January,  1890.  The  answer  aete  np 
that  Hillier  went  Into  possession  in  18TU. 
Hllller  gave  rent  notes  in  1888  and  hi  1889. 
A  bill  by  HlUier,  under  oath,  introduced  by 
defendants  in  this  cause,  shows  that  he 
bought  the  land  on  December  25,  1888,  frmn 
O.  W.  Edwards,  •and  had  not  paid  for  It 
Under  the  original  deed  from  G.  W.  Edwards 
to  his  wife,  E.  A  Hubbard  was  made  trus- 
tee to  protect  and  defend  the  estate.  Hub- 
bard made  G.  W.  Edwards  his  agent  and  at- 
torney in  flaot  Mrs.  Edwards  states  In  her 
deiKwlUon  that  Hillier  tried  to  buy  Hie  land 
from  her  in  1889,  and  that  she  did  not  au- 
thorize her  husband  to  sell  the  land.  The 
defendants  introduced  the  will  of  D.  E.  Ed- 
wards, Sr.,  to  show  that  he  devised  this  land 
to  G.  W.  Edwards  and  E.  D.  Edwards,  two 
of  his  sons.  Jointly;  then  a  deed  from  the 
sberUT  to  one  J.  M.  Lererett  under  an  execu- 
tion ngalnst  Fannie  Alien  and  E.  D.  Edwards, 
made  October  3, 1887;  and  a  deed  from  Ler- 
erett to  G.  W.  Edwards.  The  chancellor  In 
his  final  decree  decided  that  Mrs.  D.  E.  Ed- 
wards only  had  a  half  interest  in  the  land, 
and  confirmed  and  quieted  her  title  to  that 
^:tent,  and  that  the  other  half  interest  should 
remain  unaffected  by  the  decree.  He  did 
not  decree  any  amount  for  use  and  occnpa- 
lloo,  nor  for  the  timber  cut  off  by  defend- 
ants, new  make  any  order  for  a  writ  of  as- 
sistanoe. 

LererettB  ft  Gaie  and  R.  O.  Beckett,  for 
oomplalnauts.     Fox  &  Roan,  for  defendants. 

COOPER,  J.  The  evidence  is  insufficient  to 
establish  adverse  possession  by  the  defendant 
HllUer  for  the  time  required  by  law  to  pei^ 
feet  his  title,  and  so  the  chancellor  held,  in 
which  conclusion  we  concur.  We  also  con- 
cur with  him  bi  the  view  that  no  saffldent 
evidence  appears  by  reason  of  which  Mrs. 
Edwards  should  be  estopped  from  asserting 
her  title  to  the  land  sued  for.  The  attor- 
ney for  Hllller,  to  whom  the  settlement  of 
the  controversy  between  Hllller  and  O.  W. 
Kd  wards  was  intrusted,  and  who  paid  the 
purchase  money  for  the  lands,  and  received 


the  conveyance  from  Q.  W.  Edwards,  testi- 
fied in  this  cause  ttiat  he  Imew  that  Mrs.  Ed- 
wards then  claimed  to  own  the  land.  Why, 
under  such  circumstances,  be  accepted  a  con- 
veyance from  O.  W.  Edwards,  Is  not  explain- 
ed. But  Hllller  Is  certainly  bound  by  the  no- 
tice which  was  given  to  his  agent  and  at- 
torney. The  mere  fact  that  a  part  of  the 
porohaae  mon^  went  to  discharge  an  incum- 
brance on  the  land,  executed  by  her,  the  pay- 
ment being  made  by  her  husband,  does  not 
eetop  her  to  claim  the  land.  The  extent  of 
the  right  of  the  purchaser,  Hillier,  if  any, 
would  be  to  secure  subrogation  to  the  claim 
of  the  mortgagor  whose  debt  was  paid;  but 
this  relief  is  afilrmatlve  in  its  nature,  and 
there  is  no  ci-oss  bill  in  the  cause  under 
whldi  it  could  have  been  awarded  by  the 
court  Upon  the  appeal  of  Mrs.  Edwards  the 
decree  must  be  reversed.  By  his  conveyance 
to  Hubbard,  the  trustee  for  Mrs.  Edwards, 
G.  W.  EJdwards  attempted  to  convey  the  en- 
tire interest  In  the  land.  There  was  a  mis- 
description as  to  the  range  in  whlc^  the  land 
lies,  but  this  was  corrected  by  a  decree  of 
the  chancery  court  before  O.  W.  Edwards 
conveyed  the  land  to  Hllller.  If  It  be  true 
that  when  he  made  the  conveyance  to  Hub- 
bard he  only  owned  an  undivided  one-half  In- 
terest In  the  land,  and  afterwards  acquired 
die  other  Interest  under  execution  sale  against 
the  owner,  his  brother,  the  title  so  secured 
passed  eo  instant!  under  his  former  convey- 
ance. Kaiser  v.  Eorhart,  64  Miss.  492,  1 
South.  Bep.  635;  Mdnnis  t.  Flokett,  65  Miss. 
354,  3  South.  Rep.  660;  Bramlett  v.  Roberts, 
68  Misa  325,  10  South.  R^.  56.  There  was, 
therefore,  no  title  to  any  interest  In  that  land 
in  him  at  the  date  of  the  conveyance  to  Hil- 
lier. The  decree  Is  affirmed  on  the  appeal 
of  the  defendants,  and  reversed  upon  that  of 
the  complainant 

m  Hlai.   4M) 
ALABAMA  ft  V.  RY.  00.  v.  DAVIS. 

(Supreme  Court  of  MississippL    Oct.,  1891.) 

ACOIDBNT  AT  RAtLBOAS  CaogsiNO — Nbguoinob — 
lUPUTBD — COKTBIBUTOBT— RSMmiTUB  OT  DaM- 
AOBB. 

1.  Plaintiff,  at  the  time  she  was  mn  into 
by .  defendant's  train,  was  b«ng:  driven  in  a 
private  carriage,  by  invitation  of  its  owner,  tlie 
driver  being  the  owner's  sou.  BM,  that  no 
Buch  relationship  pxisted  between  plaintiff  and 
the  driver  that  the  negligence  of  the  driver 
conld  be  imputed  to  plaintiff. 

2.  A  verdict  for  plaintiff,  under  proper  in- 
structions as  to  the  plaintiff's  contributory  neg- 
ligence, win  not  be  disturbed  on  the  gronnd 
that  she  might  have  saved  herself,  where  the 
train  was  not  discovered  till  the  team  wns  with- 
in a  few  feet  of  the  railroad,  and  it  is  doubtful 
if  she  had  time  to  disincumber  herself  of  her 
sister,  who  was  sitting  on  her  lap,  and  leap 
from  the  carriage,  and  the  jury  may  have  been 
of  the  opinion  that  she  had  not  time  for  de- 
liberation and  action,  and  was  for  the  moment 
paralyzed  with  fear. 

S.  Where  plaintiff  consents  to  a  remittitur 
of  part  of  the  damaees  on  the  statement  of  the 
court  that,  if  she  does  not,  the  verdict  will  be 
set  aside,  and  a  new  trial  granted,  her  action 
will  be  held  voluntary,  and  she  wiU  have  no 
ground  for  appeoL 
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Appeal  from  (drcnlt  oonrt,  Hinds  county; 
J.  B.  Chrlsman,  Judge. 

Action  by  Nettie  M.  Davis  against  ttte 
Alabama  &  Vlcksbuig  Railway  Company 
for  personal  injuries.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

The  congregation  of  a  country  church, 
near  Bolton,  an  inoorporatrjd  town,  requested 
Miss  Nettle  Davis  to  play  the  organ  for 
them  during  a  protra>oited  meeting.  She  con- 
sented, tf  they  would  send  for  her.  On 
the  Saturday  preceding  the  accident.  Miss 
Davis  was  Informed  by  Mr.  Tom  McAlpIn, 
a  young  man,  nearly  grown,  the  son  of  Mrs. 
McAlpin,  who  made  the  arrangrement,  that 
the  meeting  would  be  hdd  the  next  day. 
Miss  Davis  testified  that  there  was  no  ea- 
gagement  with  Tom  McAlpin  to  drive  her 
out  In  pursuance  of  the  previous  arrange- 
mmt  with  Mra  MoAlpln,  Tom,  on  Sunday 
morning,  come  to  Bolton  in  a  buggy  for  Miss 
Davia  He  went  to  the  depot,  and  Ihere 
saw  on  the  bulletin  board  that  the  mall  train, 
which  was  due  at  10:10  A.  M.,  was  one  hour 
and  forty  minutes  late.  He  then  drove 
to  HOaa  Davis'  residence  for  her;  She  knew 
when  the  mall  train  was  due,  bat  had  been 
Informed  that  It  was  late  one  hour  and 
forty  minutes.  She  got  Into  the  buggy, 
and  toolc  her  little  sister  In  her  lap,  and 
started,  MdAlpln  driving.  The  only  route 
to  go  was  across  appellant's  railroad,  at 
the  public  crossing  or  streets  of  Bolton. 
The  proof  shows  that,  at  the  time  of  the 
accident,  a  train  approaching  from  the  east 
could  only  be  seen  at  one  point,  about  60 
yards  from  the  orosalng,  by  reason  of  a  crop 
of  cotton.  Intervening  buildings,  and  the 
cut  through  which  the  street  approaches 
the  crossing.  lUs  cat  was  so  narrow  that 
you  could  not  tarn  In  it,  and  its  mouth  was 
tight  upon  a  side  track,  which  was  ax>- 
proached  by  a  little  bridge  over  the  ditcdL 
After  coming  out  of  the  cut,  It  was  Impos- 
sible to  turn  down  or  around  without  driv- 
ing upon  the  main  track.  Neither  MoAlpin 
nor  Miss  Davis  heard  any  train  approaching 
until  the  horse  was  on  this  little  bridge. 
When  about  16  feet  from  the  main  track, 
they  heard  the  train  whistle.  Miss  Davis 
exclaimed,  "You  are  surely  not  going  to 
try  to  cross!"  McAlpin  repUed,  "I  think  I 
can  make  It."  Miss  Davis  then  grabbed 
HcAIplu's  arm,  and  immediately  the  train 
struck  them.  The  engine  was  approaching 
down  grade,  with  steam  shut  off.  Some 
of  the  witnesses  say  it  whistled  twice,  and 
some  three  times.  Hie  first  whistle  was 
about  a  half  mile  east  of  the  crossing;  the 
second  was  about  160  feet  east  of  the  cross- 
ing, and  was  the  one  heard  by  Miss  Davis 
and  McAlpin.  The  speed  of  the  train  was 
variously  estimated  from  S  to  20  miles  per 
hour.  The  engineer  saw  the  buggy  about 
two  car  lengths  west  of  the  switch.  When 
he  saw  them  he  blew  the  whistle.  He  also 
applied  the  air  brakes,  and  sll^tly  reversed 
the  engine.    He  did  not  fully  reverse  it, 


nor  did  he  apply  steam  to  his  engine  while 
so  reversed.  The  engine  struck  the  buggy, 
throwing  the  oocupants  out.  The  effect 
of  the  accident  was  to  scalp  Miss  Davis,  from 
which  she  suffered  a  great  deal,  bring  con- 
fined to  her  bed  for  three  weAs,  and  had  a 
severe  contused  wound  above  the  ankle, 
which  has  so  injured  her  that  she  cannot 
perform  her  daily  duties.  The  injury  is 
apparaitly  permanent,  for  which  she  brou^t 
this  action,  claiming  that  the  damages  were 
caused  by  the  negligence  of  defendant's 
servants  in  cliarge  of  the  train,  and  claim- 
ing 110,000  damages.  The  Jury  found  for 
the  plaintiff  $4,000,  and  Judgment  was  en- 
tered therefor.  Defendant  moved  for  a  new 
trial,  and  among  the  grounds  assigned  was 
excessiveness  of  the  verdict.  The  court  ruled 
that  it  was  of  opinion  that  the  verdict  was 
excessive  in  the  sum  of  $2,000,  and  that  on 
this  ground  alone,  unless  remitted  to  Utat 
sum,  he  would  grant  the  motion.  Plaintiff 
requested  the  court  to  direct  the  remittitur. 
The  court  declined  to  do  this.  Plaintiff 
then  requested  the  court  to  let  the  venllot 
stand  on  the  main  issue,  and  award  a  wilt 
of  inquiry  to  ascertain  the  damages.  The 
«onrt  refused  this.  Thereupon  plaintiff,  be- 
ing compelled  to  have  the  whole  verdict  set 
aside  or  remit,  remitted  $2,000.  The  mo- 
tion for  a  new  trial  was  then  overruled,-  and 
a  Judgment  for  $2,000  was  entered  for  the 
plaintiff.  From  this  d^oidant  appealed, 
and  plaintiff  prosecutes  a  cross  appeal,  the 
action  of  the  court  as  to  the  remittitur  l>eing 
assigned  for  error. 

Nugent  &  McWilUe,  for  appellant.  GBI- 
hoon  &  Green,  for  appellee. 

WOODS,  J.  From  all  the  evidence  In  the 
record  before  us,  it  Is  certain  that  McAlpin 
was  guilty  of  contributory  negligence,  and. 
from  the  same  evidence,  the  negligence  of 
appellant  Is  also  indisputable.  By  imputa- 
tion, was  MoAlplu's  negligence  a  bar  to  ap- 
pellee's recovery?  Was  MoAlpin  the  servant 
of  appellee?  Did  the  relation  of  master  and 
servant,  or  principal  and  agent,  subsist  be- 
tween them?  Hie  appellee  was,  by  invita- 
tion, being  transported  in  a  private  convey- 
ance on  the  occasion  of  the  Injury  com- 
plained of.  She  was  being  driven  in  this 
private  conveyance  at  the  invitation  of  Mo- 
Alpin or  MoAlpin's  mother.  The  team  and 
velilcle  were  ^ther  furnished  by  McAlpin 
or  McAlpin's  mother,  and  the  appellee  was, 
by  invitation,  being  driven  by  McAlpin  from 
appc^ee'B  residence  to  a  church  in  the  coun- 
try, not  far  away.  The  team  was  gentle, 
and  there  was  nothing  to  lead  the  appeOee 
to  believe  that  McAl;^  was  not  a  prudent 
and  safe  driver.  The  appellee  was  not 
the  owner  or  hirer  of  the  team,  vdiiole,  or 
driver.  She  had  no  control,  or  right  of  con- 
trol, over  the  team,  and  none  over  the  driver, 
other  than  that  moral  control  which  (Hie 
human  being  may  be  supposed  to  have  over 
another  when  the  two  ate  brouj^t  into  dose 
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association.  We  cannot  agree  that  tbe  tem> 
porai7  occupancy  of  a  seat  In  tbe  vehicde^ 
vatdieT  the  conditions  and  droumstanoea 
shown  to  exist  In  this  oase,  created  such 
relationship  between  tbe  appellee  and  Mo- 
Alpln  as  made  McAlpln'a  negligence  im- 
putable to  appellee,  or  would  have  rendered 
her  liable  for  McAlpln's  negUgenoe  If  he 
had  Injured  a  third  person  without  appellee's 
oonnivanoe  or  direction.  We  do  not  think 
that  McAlpin  was  Ihe  servant  or  agent  of 
appellee,  and  his  negligence  is  not  there- 
fore Imputable  to  her. 

Was  appellee  negligent  herself?  We  can* 
not  disturb  the  finding  of  the  Jury  on  this 
point.  Though  app^ee  never  saw  the  train 
at  all,  yet,  when,  at  the  foot  of  the  cut,  she 
was  made  aware  of  the  near  approach  of 
a  train,  and  discovered  the  purpose  of  Mo- 
Alptn  to  attempt  to  cross,  while  there  was 
atUl  ample  time  and  space  In  which  to  stop 
it  MoAlpln  had  heeded  her  wish,  api>ellee 
did  cry  out  to  McAlpin,  "Surely,  you  do  not 
Intend  to  cross!"  And,  on  his  replying  he 
thought  he  could  do  so,  appellee  Instantly 
screamed,  and  caught  him,  but  the  ti-aln 
woB  by  that  time  upon  them.  It  la  to  be 
remembered  that  appellee  had  seated  upon 
her  lap  her  sister,  aged  10  or  12  years,  and 
that.  If  she  had  desired  to  spring  from  the 
conveyance  on  seeing  McAIpln's  recklessness, 
she  could  not  have  done  so  without  first 
throwing  out  the  girl,  or  constraining  her 
to  Jump  out,  and,  that  done,  she  would  have 
had  no  time  for  determining  the  probability 
of  securing  her  own  safety  by  springing 
out  It  Is  doubtful  if  there  was  time  for 
her  to  dislncomber  herself  of  her  sister,  and 
spring  from  the  carriage;  but.  If  it  Is  pos- 
sible that  she  might  have  flung  oat  her  sister, 
and  have  made  the  effort  to  save  herself, 
BtUl,  if  the  Jury  was  of  (pinion  that  she  had 
no  sitfflolent  time  for  deliberation  and  action, 
but,  paralyzed  with  fear,  she,  for  the  in- 
stant, did  notiUng,  tbe  verdict  might  have 
yet  been  properly  for  her  on  this  issue.  She 
was  not  bound  to  ezerdse  that  care  and 
caution  and  take  such  prudent  action  as 
it  may  now  appear  would  or  might  have 
produced  a  different  result  She  was  only 
required  to  behave  herself  as  the  average 
woman  of  reason  would  have  done,  situated 
as  she  then  was.  The  Jury,  under  proi>er 
instructions,  has  passed  upon  the  question, 
and  we  are  not  disposed  to  disagree  with 
the  Jury  on  its  finding. 

Tbe  cross  appeal  is  not  maintainable.  The 
consent  to  a  remittitur  was  not  compulsorUy 
obtained.  Tbe  appellee  might  have  declined 
to  yidd  to  what  she  thought  the  arbitrary 
course  of  the  court,  and,  if  the  court  had 
persisted,  and  had  actually  set  a^de  the 
verdict  and  awarded  a  new  trial,  by  tak- 
ing appropriate  steps  the  appellee  mlg^t 
have  bad  this  court  rectify  the  arbitrary 
action  complained  of.  If,  Indeed,  It  had  been 
ascertained  to.  be  wrongful.  The  appellee 
^TVtieaOf  chose  not  to  take  the  hazaid  oC 


that  beroto  course,  and  must  be  held  to  have 
volantarily  consented  to  the  remittitur.  She 
made  her  election  to  take  the  sure  sum  of 
$2,000,  rathor  than  Incur  the  chances  of 
total  loss,  and  we  are  not  iH^pared  to  say 
die  did  not  act  wisely  In  itmirtTig  that  eleo- 
tion.    AfQrmed. 


(«   Mtsa.   473) 
TATES  V.  MEAD  et  sL 
(Supreme   Conrt  of   Mississippi.     Oct,  1S91.) 
iHJUNcnoy  Bond— Breach  ov  Coin>nion— Ac- 
tion. 
Sale  of  land  under  ezecntion  on  jadg> 
meat    against   D.   was   enjoined   by   M.,   who 
claimed  title  from  D.  through  S.     The  latter 
was  also  made  a  party,  and  a  balance  dae  him 
from  M.  on  the  purchase  price  was  paid  into 
court     Under  the  injunction  suit  there  was  a 
contest  betwe«i  S.  and  the  Judsment  creditor 
as  to  the  right  to  the  fund  ptud  into  court,  and 
a  decree  was  rendered  for  the  judgment  cred- 
itor,   but    tbe    luJunction    was    not   dissolved. 
Held,    that    the   judgment    creditor    could    not 
maintain  an  action  against  M.  on  the  Injunc- 
tion bond,  as  there  had  been  no  breach  of  It. 

Appeal  from  circuit  court,  Jackson  county; 
S.  H.  Terral,  Judge. 

Action  by  Mary  L.  Yates  against  W.  K. 
Mead  and  J.  W.  Mead.  Judgment  tor  de- 
fendants.    Plaintiff  appeals.     Affirmed. 

This  is  an  action  on  an  Injunction  bond 
to  recover  damages  sustained  by  appellant 
In  defending  the  suit  under  which  tbe  writ 
of  Injunction  was  Issued.  In  1887  appellant 
had  execution  Issued  and  levied  on  certain 
lands  claimed  by  appellees.  Mrs.  Yates 
claimed  to  be  the  assignee  of  a  Judgment 
against  one  6.  M.  Dees,  through  whom  ap- 
pellees claim  title,  by  several  sucoeeslve 
ocmveyanoes,  enrolled  before  said  Dees  sold 
tbe  land.  The  Meads,  appellees,  enjoined 
the  sale  of  the  land,  and  executed  a  <'ond, 
according  to  law.  Interpleading  those  who 
had  conflicting  dlalma  J.  0.  Strong,  who 
was  the  Immediate  vendor  of  the  Meads, 
and  Mrs.  Yates,  were  made  parties  to  the 
bin,  and  a  balance  due  on  the  land  by  the 
Meads  was  paid  into  court  The  proceed- 
ings under  this  Injunction  were  had  in  the 
chancery  court  of  Jackson  county,  and,  up- 
on final  hearing,  the  chancellor  sustained 
the  allegations  of  the  bill,  entered  a  decree 
In  favor  of  Strong,  and  made  the  Injimc- 
tlon  perpetual.  Mrs.  Yates  appealed  from 
this  decree,  and  the  supreme  court  reversed 
it,  and  entered  a  decree  In  the  supreme 
court  giving  the  funds  to  Mrs.  Yates.  Mrs. 
Yates  then  entered  this  suit  in  Justice  of 
the  peace  court  on  the  injunction  bond,  to 
recover  the  damages  sustained  in  defending 
the  chancery  suit  She  recovered  a  Judg- 
ment in  that  conrt  Appellees  appealed  to 
the  circuit  court,  and  the  case  was  tried 
before  the  court,  without  a  jury.  The  court 
held  that  the  action  was  not  maintainable, 
and  rendered  a  Judgment  for  appellees.  Mrs. 
Yates  appealed. 

T.  W.  Brame,  for  app^ant.  Horace 
Bloomfli^  for  appellees. 
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GAMPBEXiL,  O.  J.  nils  case  was  decided 
correctly  by  the  (drcuit  court  TSiere  was 
no  breach  of  the  condition  of  the  bond, 
for  the  injunction  was  never  dissolved, 
formally  or  in  effect.  On  the  contrary,  -Qxe 
suit  of  the  appdlees,  in  which  the  bond  was 
given,  was  maintained  so  far  as  to  result 
in  a  contest  between  Mrs.  Yates  and  Strong 
as  to  which  was  entitled  to  the  money 
brought  into  court  by  the  appellees  with 
their  bill  in  that'  case.  Yates  v.  Mead,  68 
Miss.  787,  10  South.  Bep.  75. 

AfBrmprt. 

(89    MIn.    MS) 

WATKINS  V.  GREGORY. 
(Supreme  Court  of  MississippL     Oct,  1891.) 

COVBHANT  or  WaRBANTT — BkEAOH — AOCBUAI.  OF 
HlQHT  OP  AOTIOSf. 

While,  as  between  a  grantee  of  land  to 
whom  title  had  been  conveyed  and  a  subse- 
quent grantee  of  the  same  land  from  the  same 
grantor,  their  mixed  ixwsession  would  be  that 
of  the  first  grantee,  breach  of  covenant  of  war- 
ranty In  the  second  grantee's  deed  would  not 
occur  till  there  was  an  interruption  of  his  en- 
joyment of  possession,  and,  consequently,  his 
right  of  acticm  would  not  accrue  till  then. 

Appeal  from  circuit  court,  Monroe  counly; 
G.  J.  Buchanan,  Special  Judge. 

Action  toy  D.  S.  Gregory  against  W.  W. 
Watluns.  Judgment  for  plaiutifi:.  Defendant 
appeals.    Affirmed. 

Gregoiy  sued  Watklns  for  a  breadl  of  war- 
ranty of  title  to  20  acres  of  land.  W.  W. 
VVatkins  and  his  wife  conveyed  to  D.  S. 
Gregory  the  S.  W.  ^  of  section  14,  township 
13,  range  19,  in  Monroe  .county,  by  deed  con- 
taining a  warranty.  It  was  agreed  at  the 
trial  In  the  court  below  that  one  W.  B. 
Thompson  conveyed  this  entire  quarter  sec- 
tion of  land  to  Nabors  &  Gholson,  and  that 
Gregory,  by  several  successive  conveyances, 
holds  title  under  them.  It  is  also  agreed  that 
said  W.  B.  Thompson  conveyed  20  acres  m 
the  N.  W.  %  of  the  S.  W.  ^  of  said  sec- 
tion in  1850,  prior  to  the  deed  to  Nabors  & 
Gholson,  to  one  James  KeUy,  and  in  18S1 
Kelly  sold  this  land  to  T.  J.  Calahan,  and  in 
18S5  Calahan  sold  it  to  Mrs.  Delano,  the  preO' 
ent  owner.  By  agreement,  the  case  was  tried 
before  the  court,  without  a  Jury.  Defend- 
ant pleaded  the  statute  of  limitation.  The 
evidence  tended  to  show  that  of  the  20  acres 
there  were  8  acres  separated  from  Gregory's 
other  land  by  a  creek,  and  cultivated  by 
Mrs.  Delano,  which  Gregory  did  not  know 
were  Included  in  his  deed,  and  which  were 
never  claimed  by  him.  Gregory  testified  that 
he  did  not  know  of  any  adverse  claim  to  the 
remainder  of  the  land  across  and  on  the 
north  side  of  the  creek;  that  he  thought  it 
belonged  to  him;  and  that  he  and  his  ten- 
ants frequently  cut  firewood  and  timber 
from  it;  and  that  he  knew  nothing  of  Mrs. 
Delano's  claim  until  in  1888,  when  she  had 
a  survey  made.  He  told  the  surveyor  at  the 
time  that  he  was  running  on  his  land,  and 
the  surveyor  i3ieu  showed   him   Mrs.   De- 


lano's deeds,  and  he  then  for  the  first  time 
learned  that  she  had  title  to  the  20  acres, 
and  claimed  the  land  north  of  the  creek. 
Gregory  then  had  his  land  surveyed,  and  veri- 
fied Mrs.  Delano's  survey,  and  examined  her 
title,  when  he  found  that  she  had  a  para- 
mount tiUe,  and  he  then  surrendered  all 
claim  to  the  land.  The  evidence  also  shows 
that  Mrs.  Delano  knew  nothing  of  Gregory's 
dlalra  to  the  20  acres.  In  November,  1890, 
Gregory,  after  discovering  that  Mrs.  Delano 
had  a  superior  title,  and  relinquishing  his 
daim,  began  this  suit  to  recover  the  value  of 
the  20  acres.  Plaintiff,  on  the  trial,  aban- 
doned his  claim  of  damages  in  respect  to  the 
8  acres  of  which  he  bad  never  had  pos- 
sesaion,  as  he  was  clearly  barred  as  to  that 
There  was  a  verdict  and  Judgment  for  the 
plalnUff  for  $76.92,  and  interest  from  De- 
cember 1,  1888,  being  the  price  of  12  acres 
of  the  Itiud.   Defendant  appealed. 

Gllleylen  &  L^twlcb,  for  appellant  B.  H. 
Brlstow,  for  appeUea 

CAMPBELL,  C.  J.  While,  as  between  the 
two  holders  of  title  to  the  land,  their  mtzed 
possession  would  cause  the  possession  to  be 
adjudged  as  that  of  the  holder  of  the  bett^ 
title,  the  breach  of  the  covenant  of  warranty 
did  not  occur  until  1888,  when,  for  the  first 
time,  there  was  an  interruption  of  the  en- 
joyment of  the  posseseion  of  the  covenantee, 
and  his  right  of  action  then  accrued.  Af- 
firmed. 

(88    Mlsa.    4a) 

MILLSAPS  T.  LOUISVILLE,  N.  O.  &  T. 
BY.  CO. 

(Sopreme  Court  of  Mississippi.    Oct,  1891.) 

Fellow  Bervamtb — What  Conbtitdtkb — Rbla- 
TION — Railboad  Euplotks. 

One  working  as  fireman  on  a  locomotive, 
with  the  permission  of  the  railroad  com^ny,  for 
the  purpose  of  learning  the  burines.),  is  a  fel- 
low  servant  of  a  train  dispatcher  employed  by 
such  company. 

Appeal  from  circuit  court;  Franklin  coun- 
ty; W.  P.  (Jassedy,  Judge. 

Action  by  Elijah  MUlsaps  against  the  Louis- 
ville, New  Orleans  &  Texas  Railway  (Jom- 
pany  for  the  wrongful  deatii  of  his  bod. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peala    AfOrmed. 

The  declaration  alleges  that  the  Intestate, 
Sidney  MUlsaps,  whUe  working  on  one  of 
defendant's  engines,  acting  as  fireman,  wliQi 
the  permission  of  defendant  for  ttie  purpose 
of  learning  the  business,  was  killed  In  a  col- 
lision, caused  by  the  negligence  of  defend- 
ant's train  dispatcher,  who  was  charged  with 
the  duty  of  directing  tiie  movement  of  the 
trains.  Defendant  demtured  to  the  dedara^ 
tion  because  it  showed  that  the  negUgenoe 
alleged  was  that  of  a  fdlow  servant,  and  the 
demurrer  was  sustained. 

H.  Caesedy,  for  appellant  Mayes  &  Bar- 
ds,  for  appellee. 
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COOPER,  J.  Under  the  facts  artated  In  the 
declaratton,  the  plain  tiff's  Intestate  was  the 
servant  of  the  defendant  corporation.  Degg 
V.  Railway  Co.,  1  Hurl.  &  N.  773;  Barstow  v. 
Railroad  Co.,  143  Mass.  533,  10  N.  B.  Rep. 
255;  Osborne  v.  Railroad  Co.,  68  Me.  48;  Mc- 
Kln.  Fel.  Serv.  }  19.  The  train  dispatcher 
was  the  fellow  servant  of  the  intestate.  Rail- 
way Co.  V.  Petty,  67  Miss.  255,  7  South.  Rep. 
351;  Railroad  Co.  t.  Hnghes,  49  Miss.  258; 
Lagrone  v.  Railroad  Co.,  67  Miss.  692,  7 
South.  Rep.  432.   Judgment  affirmed. 


«9   Ulaa.    Ol) 

LOUISVIMiB,  N.  O.  &  T.  EY.  CO.  ▼.  PAT- 
TERSON. 

(Supreme  Court  of  Mississippi.    Oct.,  1891.) 

Cabribbs— KsrcsAi.  to  Fdrnibb  Sbat  to  Pi9- 

8BIIOBB — RE8UI.TlNa  LlABIUTT. 

A  railroad  company  is  liable  to  a  pas- 
senger for  the  refusal  and  failure  of  the  con- 
dactor  to  furnish  him  with  such  a  seat -as  he 
has  paid  for,  when  there  are  more  of  audi 
■eats  than  th&ce  are  passengers,  but  there  are 
none  Tacant,  owing  to  the  fact  that  some  of  the 
passeiiKers  occupy  more  seats  than  they  are 
entitled  to. 

Appeal  from  circuit  court,  Claiborne  coun- 
ty; J.  D.  Oillaod,  Judge. 

Action  by  J.  F.  Pattei-soa  a^ralnst  the  Louis- 
ville, New  Orleans  &  Texas  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.   AiUrmed. 

Plaintiff,  a  white  man,  purcbased  a  flrst- 
dass  ticket  over  defendant's  road,  and  got  on 
its  train  at  Ylckburg,  Miss.,  and  went  Into 
the  coach  provided  for  white  passengers 
having  first-class  tickets.  The  train  consisted 
of  three  coaches  for  passengers,  the  one  In 
front  being  the  smoker,  the  second  for  the 
colored  passengers,  and  the  third  few  vrtiito 
passengers.  When  plaintiff  went  into  tie 
coach  to  get  a  seat,  he  found  that  they  were 
all  occupied,  and  the  conductor  told  him 
thait  he  could  not  get  a  seat  in  timt  cax. 
Some  of  the  passengers  were  asleep,  and  oc- 
cupied two  seats,  and  some  of  the  seats  vreea 
filled  with  baggage,  but  none  of  the  seats, 
were  vacant  The  plaintiff  Insisted  that  tiie 
conductor  should  get  him  a  seat,  but  he  re- 
fused to  do  so,  and  told  plaintiff  to  get  a 
seait  In  the  next  coach.  He  went  Into  tlie 
next  coadi,  and  got  a  seat,  'but  the  conductor, 
coming  in  soon  after,  required  him  to  leave 
that  coach,  as  It  was  the  car  set  apart  for 
tlie  colored  passengers.  Plaintiff  then  went 
into  the  smoker,  but  soon  left  it,  because  the 
smoke  nauseated  him,  and  went  to  the  con- 
ductor, and  Insisted  that  he  woold  get  Wm 
a  sea/t,  and  threatened  to  sue  the  railroad  If 
he  did  not  The  conductor  replied  In  an  an- 
gry tone  that  he  could  get  no  seat  tn  there, 

and  be  "could  sue,  and  be  d d."    Plaintiff 

then  wait  oat  on  the  platform,  and  remained 
there  until  he  reached  a  station,  when  he  got 
off  the  train.  Patterson  then  brought  this  suit 
in  a  Jnstlce's  court  to  recover  $150  damages. 
In  tbe  jnstioe's  court  tbeee  was  a  Judgment  fay 


default  for  plaintiff.  Defendant  appealed  to 
the  circuit  court,  where  it  Introduced  the  con- 
ductor as  a  witness,  and  he  d^iied  the  facts 
above  stated.  Plaintiff  bad  a  verdict  and 
Judgment  for  $75.  Defendant's  motion  for  a 
new  trial  was  overruled,  and  it  appealed. 

Mayes  &  Harris,  for  appelant.  T.  D.  Mar- 
shall, for  appellee. 

WOODS,  J.  The  appellee  paid  for  a  seat 
in  a  flrst-dass  coach,  and  was  entitled,  as 
matter  of  right  to  have  Uie  servants  of  the 
railway  company  who  were  in  charge  of  the 
train  furnish  him  such  seat,  unless  a  sudden 
and  unusual  influx  of  passengers  rendered 
this  impracticahle.  It  is  perfectly  clear  from 
all  the  evidence  in  tills  case  that  the  con- 
ductor in  charge  of  the  train  could  and 
stunild  have  made  provision  for  seating  t±ie 
appdlee.  It  Is  equally  certain  tliat  a  proper 
application  of  the  appellee  to  that  effect  pro- 
voked not  only  a  refusal  from  the  conductx>r, 
but  subjected  the  audadoos  passenger  to  an 
explosiOD  of  profane  and  contemptuous  wrath 
from  that  ofildaL  That  a  Jury  awarded  the 
trivial  sum  complained  of  is  proof  positive 
thart:  no  undue  prejudice  existed  against  the 
corporation.  Let  tb.e  company  thank  God, 
and  take  ooorage.    Affirmed. 


«B  UlBS.   439) 

LOUISVILLE,  N.  O.  &  T.  EY.  CO.  v.  DUR- 

FREE. 

(Supreme  Court  of  Mississippi.    Oct.,  1881.) 

RlilBOAS  COHPANIBS — ObSTBUCTION  OF  HlOHWAT 

Cbossing — Liability  fok  Resultiko  Injuries. 
In  an  action  against  a  railroad  company 
for  failure  to  uncouple  its  cars  so  as  not  to 
obstruct  a  highway  crossing  for  more  than  five 
minutes,  as  requu'ed  by  Code  1880,  §  1049, 
ploiutJS  may  recover  for  injuries  resulting  from 
exposure  to  the  weather  while  awaiting  an  op- 
portunity to  cross  defendant's  track,  thou^ 
there  were  houses  near  by  in  which  he  could 
have  obtained  shelter. 

Appeal  from  drcuit  court  Coahoma  coun- 
ty;  R.  W.  Williamson,  Judge. 

Action  by  one  Durfree  against  the  Louis- 
ville, New  Orleans  &  Texas  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

The  action  in  this  case  is  brought  to  re- 
cover damages  alleged  to  have  been  sus- 
tained by  appellee  because  of  the  failure 
of  defendant  to  remove  or  uncouple  one  of 
its  freight  trains  from  a  crossing  on  a  high- 
way, as  required  by  Code  1880,  §  1048.  The 
dedaration  does  not  state  the  day  on  whidi 
the  occurrence  took  place.  The  suit  was 
filed  in  March,  1890.  At  the  October.  1890, 
term,  defendant  moved  to  require  the  plain- 
tiff to  amend  the  declaration,  in  order  that 
the  time  of  injury  and  the  nature  of  the 
damages  might  appear,  and  because  Hie  dec- 
laration was  otherwise  indefinite,  and  so 
framed  as  to  prejudice,  embarrass,  and  de- 
lay a  fair  trial.  The  court  overruled  this 
motion.  Defendant  then  filed  the  plea  of 
general  issue,  and  gave  notice  that  <hi  the 


Digitized  by 


Google 


G98 


80UTHEBN  BEPOBTER,  Vol.  18. 


(Miss. 


trial  It  would  Introduce  evidence  to  show 
that  plaintiff  contributed  to  his  Injury  by  his 
own  culpable  negligence.  On  the  trial,  plain- 
tiff testified  that  he  arrived  at  the  town 
of  Lulu  on  defendant's  road  from  Memphl& 
His  home  was  about  two  mllea  In  the  coun- 
try. His  most  coovenient  route  was  across 
the  railroad  track  at  a  crossing  about  1,200 
yards  from  the  depot,  and  It  was  about 
the  same  distance  to  the  public  houses  In 
the  town.  The  day  was  cold  and  damp. 
Plaintiff  rode  to  the  croe^ng,  which  he  found 
obstructed  by  a  freight  train  of  defendant 
After  he  had  waited  about  a  half  hour  for 
the  passage  to  be  opened,  It  began  to  rain. 
He  continued  to  wait  In  the  rain,  and  said, 
after  he  had  been  there  In  the  rain  for  about 
a  half  hour,  he  began  to  feel  the  effects  of 
the  rain,  and  had  a  chill,  but  continued  to 
stand  In  the  rain,  waiting  for  the  train  to 
pass,  for  three-quarters  of  an  hour  longer. 
He  went  home,  and  went  to  bed,  and  was 
Elck  for  about  two  weeks.  He  testified  that 
he  sustained  losses,  besides  his  suffering, 
to  the  amount  of  several  hmtdred  dollars  In 
the  management  of  his  farm.  No  explana- 
tion was  given  by  defendant  as  to  the  fail- 
ure to  remove  or  uncouple  the  train.  After 
the  evidmce  was  all  in,  defendant  moved  to 
exclude  all  the  evidence  for  the  plaintiff. 
This  motion  was  overruled.  Defendant  then 
asked  lor  a  peremptory  instruction,  which 
was  refused.  Defendant  also  asked  an  In- 
struction to  the  effect  that,  if  the  plaintiff 
recovered,  he  was  only  entitled  to  nominal 
damages,  which  was  refused.  Plaintiff  re- 
covered a  verdict  and  Judgment  for  $225. 
Defoidant  appealed. 

Mayes  &  Harris,  for  appellant  Gatrer 
&  Outrer,  for  appellee. 

COOPER,  X  The  appelant  company 
should  congratulate  Itself  upon  the  very 
fortunate  escape  It  has  secured  from  a  ver- 
dict for  substantial  punitive  damages,  whldi, 
on  the  facts,  might  well  have  been  awarded 
by  the  Jury.  Mr.  Durfree  was  Justified  In 
momentarily  expecting  that  the  servants  of 
the  company  would  remove  the  obstructing 
train  from  across  the  highway,  so  that  he 
might  pursue  his  Journey  home;  and  it  does 
not  lie  with  the  company  to  say  that  he 
should  lufve  yielded  to  its  unlawful  and  ar- 
rogant conduct  and  sought  shdter  against 
the  Inclemency  of  the  weather.  The  Judg- 
ment Is  affirmed. 


(«9   Htes.,  418) 
ILLINOIS  CENT.  R.  CO.  v.  SCRUGGS. 
(Supreme  Court  of  Mississippi.    Oct,  1891.) 
Livs-Stook  Shipmbsts— LiMmso  Liabimtt— 

BlOHTS  OF  CaBBIER. 

1.  Where  horses  are  shipped  under  a  spe- 
cial contract  relieving  the  carrier  from  its  com- 
mon-law liability,  and  are  injured,  an  instruc- 
tion, in  an  action  for  damages,  that  nothing 
would  relieve  the  carrier  from  liability  but  the 


act  of  God,  the  public  enemy,  or  the  conduct  of 
the  owner,  is  erroneens. 

2.  Where  the  injnries  to  horses  shipped  re- 
sult from  self-infiicted  wounds,  the  carrier  ii 
not  liable. 

Appeal  from  dicnit  court,  Montgomery 
county;  C.  H.  Odunpbell,  Judge 

Action  .by  John  T.  Scruggs  against  the 
Illinois  Central  Railroad.  Judgment  fOr 
plaintiff.    Defendant  appeals.     Reversed. 

Plaintiff  purchased  a  car  load  of  horses, 
mares,  and  obits,  and  shipped  them  from 
San  Antonio,  Tex.,  to  Winona,  Miss.,  under 
B  special  contract  made  with  the  Harrts- 
buig  &  San  Antonio  Railroad  Company, 
via  New  Orleans^  over  tiie  Southern  Railroad. 
At  New  Orleans  the  car  was  taken  by  the 
mtnols  Central  Railroad,  and  transferred  to 
Winona.  Under  tills  special  contract,  the 
plaintiff  accepted  the  car  as  being  sufficient 
and  agreed  to  Ixavel  with  and  look  after 
the  stook,  to  feed  and  water  them  on  thp 
road,-  and  to  load  and  reload  at  his  risk. 
When  the  stock  reached  New  Orleans,  some 
of  the  horses  were  down,  but  they  were- 
unloaded  there,  watered,  and  fed.  When 
they  reached  Winona,  some  of  the  horses 
were  dead,  and  others  were  Injured,  and 
Scruggs  brought  this  suit  to  recover  of  the  de- 
fendant the  sum  of  $170  damages  for  Injuries 
alleged  to  have  been  done  to  these  horses 
between  New  Orleans  and  Winona.  On  the 
trial,  plaintiff  testified  that  several  of  the 
horses  were  down  at  different  times  along 
the  route,  and  he  requested  the  conductor 
once  to  stop,  and  get  them  up,  but  the  con- 
ductor told  liim  that  he  could  not  do  so,  as  it 
would  put  him  beliind,  and  he  could  not  make 
the  schedule  time.  He  also  testified  that  he 
made  complaint  to  the  agent  of  the  Illinois 
Central  at  New  Orleans  that  the  car  was 
not  suitable,  on  account  of  the  slats  b^ing 
too  wide  apart  Plalntifl  recovered  a  judg- 
ment for  $75,  and  costs. 

The  instructions  given  for  the  plaintiff  in 
the  court  below,  and  mentioned  in  the  opin- 
ion, are  as  follows:  "(1)  Where  property  is 
delivered  to  a  common  carrier,  the  law  im- 
plies tlmt  it  shall  be  delivered  at  the  place  of 
destination  within  a  reasonable  time,  and  In 
as  good  condition  as  received.  Nothing  re- 
lieves from  his  obligati(Mi,  except  the  act  of 
God,  the  public  enemy,  or  the  act  or  con- 
duct of  the  owners."  "(4)  Where  goods 
flipped  over  connecting  lines  are  delivered 
to  the  consignee  in  a  damaged  condition, 
and  it  Is  proven  they  started  on  their  Jonmey 
in  good  condition,  the  caiTler  thus  deUvering 
them  to  the  consignee  will  be  liable  for  the 
damage,  unless  it  is  shown  that  the  Injury 
did  not  occur  through  its  fault" 

Mayea  &  Harris,  for  appellant 

COOPER,  J.  The  court  erred  In  giving 
the  first  instruction  for  the  plalntifl,  and  the 
fourth  is  of  doubtful  ai^lication,  under  tlie 
circumstances  of  this  case.  Tlie  horses  of 
the  plahitlfl  were  being  carried  under  a  spe- 
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dal  oontraet,  by  wUeh  tlw  common-law  lia- 
bility of  the  carrier  aa  an  Inaorer  was  atlp- 
ulated  against,  as  mig^t  lawfully  be  done. 
Notwithstanding  this,  the  Jniy  was  tolA  by 
the  first  Instruction  that  nothing  would  re- 
lieTe  the  canrl^  from  his  obligation  to  carry 
and  deliyer  safely  except  the  act  of  Ood, 
&e  pabUe  enemy,  or  the  act  or  conduct  of 
th«  owner.  Ilils  Inatmctlon  denied  to  the 
iaondet  the  Immunity  stipulated  for  by  the 
ctmtract  of  shipment,  for  Inluiles  arising  "in 
oonsequenoe  of  any  of  them  [the  horses]  be- 
ing wild,  unruly,  or  weak,  or  of  diffM«nt 
ages  or  classes,  or  maiming  each  other  or 
themselves."  It  Is  manifest  from  the  eyi- 
demce  that  the  Injuries  sustained  by  the  ani- 
mals resulted  from  self-lnfllcted  wounds,  and 
the  carrier  fully  exonerated  itself  from  liabil- 
ity, under  the  decision  in  the  case  of  Rail- 
road Ck).  T.  Ab^  60  Mla&  1017. 

Tlie  car  in  which  the  horses  were  trans- 
ported was  the  some  in  which  they  had 
been  carried  by  the  connecting  Une^  and, 
so  tar  as  the  record  discloses,  was  a  safe 
and  suitable  one.  It  Is  tnie  the  plalntUT 
testified  that  he  made  some  objection  to  the 
car,  because  the  slats  were  too  far  apart;  but 
It  is  not  shown  or  suggested  that  this  sup- 
posed defect  contributed  at  all  to  the  injury 
of  the  animals.  The  question  is  not  whether 
the  plaintlfl  said  that  the  slats  were  too  far 
apart,  but  whether,  in  fact,  they  were,  and, 
because  they  were,  that  the  injuries  were, 
or  might  hare  been.  Inflicted.  The  trans- 
portation is  shown  to  have  been  prudently 
and  speedily  made*  with  all  reasonable  op- 
portunity for  feeding  and  resting  the  animals, 
which  opportunities  were  fully  availed  of. 
The  first  instruction  should  not  have  been- 
given,  and  the  verdict,  when  rendered,  should 
have  been  set  aside,  as  opposed  to  the  dear 
preiK>nderance  of  the  evldenca  lodgment 
reversed. 


(«  La.  Ann.  1<I86) 

BBOUSSABD  v.  BROUSSARD.     (No 

1,441.)» 

(Supreme  0>nrt  «f  Lonidana.    July  Term, 

189a) 

Sua  *T  Masribo  Woman  —  Biohts  of  Bojta 
Fn>B  Pdhchassb — Secbbt  EqniTiBa 
l.'WhateTer  the  secret  equities  between 
a  vendor  and  vendee,  and  whatever  their 
rights  as  between  themielves,  the  furmer,  who 
has  traced  on  the  public  records  a  title  valid 
on  its  face,  cannp^  arge  such  equities  against 
a  bona  fide  purchaser  for  value  timn  the  ven- 
dee, who  acted  on  the  faith  of  such  recorded 
titlak 

2.  This  principle  applies  to  married  w<^ 
men  who,  m  the  exercise  of  powers  eon- 
furred  by  law,  have  ezecnted  M>parently  vidid 
sales  of  their  paraphernal  property. 

3.  The  fact  that  the  vendor  has  retained 
possesion  of  the  property  sold  might,  in  some 
eases,  suffice  to  put  the  subsequent  purchaser 
on  ms  guard  and  Impugn  his  good  faith:  bnt 
sudi  ftict  loses  all  significanoe  when  his  par*. 

'    M  has  been  made  with  the  full  knowledge 
Id  approval  of  the  vendor,  and  under  her  as- 

>  Bsbearing  denied. 


Buranee  that  the  vendee  had  the  full  rii^t  ts 
^qwse  of  the  property. 

4.  The  protection  accorded  by  the  law  t* 
married  women  cannot  be  distorted  into  a 
means  of  defrauding  innocent  persons  who 
have  acted  upon  the  faith  of  titles  passed  by 
them  apparently  valid,  and  fnlly  warranted  1^ 
law  and  of  their  own  rq>re8entations  to  the 
same  effect. 

(Syllabus  by  tiie  Omrt.) 

Appeal  from  district  court,  pariah  of  Yer- 
mllUon;  A.  O.  Allen,  Judge. 

Action  by  M.  O.  Broussarl  against  Felix 
Broussard.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Lb  Ii.  Bourges,  for  appellant  W.  W.  ESd- 
wards,  W.  A.  White,  and  Estllette  &  Dupre, 
for  appdlee  and  warrantor. 

FBNNBR,  J.  This  )m  a  petitory  actl(m 
wherein  plaintlfl  claims  the  ownraship  and 
delivery  of  certain  lands  which,  she  alleges, 
are  In  the  possession  of  defendant  as  a 
mere  trespasser.  Hie  defendant  denies 
plaintifrs  ownershipv  and  sets  up  title  in  him- 
self. A  statement  of  the  admitted  or  in- 
disputable facts  presented  by  the  record  sub- 
jects the  case  to  the  application  of  dear 
prlndples  of  law,  whldi  leave  little  difficulty 
in  Its  decisloa.  It  is  not  denied  that,  in  1868, 
plaintiff,  a  married  woman,  separated  in 
property  from  her  husband,  acquired  the 
property  in  controversy,  with  other  property, 
by  valid  title,  and  hdd  the  same  as  her 
paraphernal  property.  On  the  1st  of  Janu- 
ary,  1879,  she  executed  an  act  of  sale,  in  au- 
thentlo  form,  of  the  property  thus  acquired, 
to  her  brother-in-law  Joseph  S.  Nunez,  which 
purported  to  convey  the  property  to  him 
with  full  warranty,  and  for  a  definite  price,  . 
wblch,  she  declares  In  the  act,  was  then 
and  there  paid  to  her,  partly  in  cash  and 
partly  in  notes.  She  was  properly  author- 
ized and  assisted  by  her  husband,  and  the 
act  was  duly  recorded.  On  June  28,  1883, 
Joseph  S.  Nunez  executed  an  act  ot  mort- 
gage on  a  part  of  the  property  in  favor  of 
Manade  and  Pedare,  to  secure  the  payment 
of  a  note  glvoi  for  adraaoes  made  and  to 
be  made  during  the  year  to  J.  S.  Nunez,  to 
enable  talm  "to  onltlvate  bis  aogar  plantar 
Hon,  under  the  superintendence  and  man- 
agement of  bia  brother  Demosthene  Nunea," 
plalntUTs  husband.  The  plaintiff,  authorized 
by  her  husband,  was  a  party  to  the  mort- 
gage, and  signed  the  note  as  solidary  surety. 
In  1886^  Manade  and  Pedare,  who  were 
alteis^  brought  suit,  via  ordlnaria.  In  the 
United  States  drcnlt  court,  on  this  note, 
against  both  J.  S.  Nunez  and  the  plaintlfl. 
Botli  were  personally  dted,  and,  making 
no  appearance,  judgment  by  detanlt  was 
dnly  entered  and  ooofiTmeA,  whereby  both 
were  condemned  in  soUdO)  and  the  nuMt- 
gage  was  recognized  and  ordered  to  be  en- 
fMxsed.  On  this  judgment  a  writ  of  flL  fa. 
was  issued  in  January,  1887,  under  which 
ttie  mortgaged  property  was  seized,  notioa 
of  selsnre  was  served  im  plaintlfl:  and  her 
bnsbaad,  a*  well  aa  oa  J.  &  Munes,  pearsoo- 
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ally,  the  property  was  duly  advertised,  ap- 
praised, and  sold,  and  was  adjudicated  to 
li.  Manade,  one  of  the  judgment  creditors. 
Shortly  thereafter,  <m  July  6,  1887,  Manade 
sold  the  propa^  thus  acquired  to  Felix 
Broussard,  the  present  defendant,  who  re- 
ceived and  has  held  possession,  without  ob- 
jection or  Interference  by  plaintiff,  up  to  the 
date  (rf  the  institution  of  this  suit  On  the 
same  day,  Joseph  S.  Nunez  transferred  to 
def^idant  the  remainder  of  the  property 
sued  for  In  this  action,  by  an  act  of  ex- 
change, by  whldi  defendant.  In  ocxisldcrar 
tlon  toe  the  same,  transferred  to  Nunez  a 
valuable  plantation  belonging  to  him.  The 
plaintiff  and  her  husband  were  both  cog- 
nizant of  this  exchange,  approved  and  en- 
couraged it,  and  plaintiff  advised  defendant 
to  make  It.  After  the  exchange,  plaintiff 
removed  from  the  property  to  the  planta- 
tion received  from  defendant,  and  Uved 
upon  the  same,  until  It  was  seized  and  sold 
tn  satlsCactloD  of  debts  of  Joseph  S.  Nunez. 
Such  are  the  titles  propoimded  by  defend- 
ant in  opposition  to  the  plaintiff's  demand. 
The  present  action  is,  doubtless,  prompted 
by  the  judgments  rendered  by  this  court 
In  the  case  of  Broussard  v.  Le  Blanc,  44 
La.  Ann.  881,  11  South.  Rep.  4G0,  and  43 
La.  Ann.  880,  9  South.  Rep.  906.  Those 
were  actions  brou^t  by  the  present  plain- 
tiff to  restrain  the  sale  by  creditors  of  J. 
S.  Nunez  of  certain  pn^erty,  different  from 
that  herein  involved,  but  covered  by  the  same 
sale  of  January  1,  1879,  from  plaintiff  to 
said  Nunez,  her^n  alone  referred  to,  and  to 
have  said  sale  pronounced  a  nuUlty,  on  the 
ground  that  the  sale  was  simulated  and 
fraudulent,  and  executed,  under  the  Influ- 
oioe  of  her  husband,  merely  as  a  plgnorative 
Aontract,  Intended  as  seourity  for  his  debt, 
in  ylolaticm  of  a  prohibitory  law,  and  there- 
fore null  and  T(riM.  Our  judgment  aimulled 
that  sale,  and  perpetuated  the  injunction. 
Bat  In  those  oases  we  were  dealing  with 
simple  judgment  creditors  of  Joseirti  S. 
Nunez,  who  were  seeking  to  subject  to  the 
payment  of  their  debts  property  wfai(di, 
though  apparently  belonging  to  their  debtor, 
did  not  really  bel(»ig  to  him,  but  to  another. 
They  had  paid  no  value  and  parted  with 
no  consideration  on  the  faith  .  of  the  ap- 
parent title.  In  this  case  we  are  dealing 
with  the  rights  of  a  purchaser  foe  value 
and  in  good  faith,  who  acquired  on  the 
strength  of  the  apparent  title,  valid  on  its 
face,  and  with  the  full  knowledge,  approval, 
and  partlclpatl<»  of  the  very  party  v^o 
now  sets  up  its  nullity.  In  the  very  case 
above  referred  to,  (44  La.  Ann.  833, 11  South. 
Rep.  460,)  we  said:  "It  is  qnite  true,  as  a 
matter  of  eqnl^,— and  this  court  has  re- 
peatedly maintained  the  principle,— that  in 
case  a  party  in  possession  under  a  recorded 
title  execute  a  qiedal  mortgage  thereon  in 
favor  of  a  third  and  innocent  mortgagee, 
who  advances  money  upon  it,  he  nor  his 
vendor  can  sacoesBfuUy  attack  and  defeat 


it,  on  making  proof  of  secret  egnlties  and 
latent  amMgulties  in,  the  title."  It  is  true 
it  appears  that  J.  S.  Nunez  did  not  take 
physical  possession  under  the  conveyance 
from  plaintiff  to  him,  but  that  fact  loses 
all  slgnifldance  in  view  of  the  facts  In  this 
case.  Plaintiff  was  herself  a  i»arty  to  the 
act  of  mwtgage  from  Nunez  to  Manade  and 
Pedaie,  and  a  joint  obligor  <ki  tlie  note  se- 
cured. She  recited  therein  that  the  planta- 
tion bdonged  to  Nunez,  and  was  only  "un- 
der the  administration  and  management  of 
her  husband."  Moreover,  she  was  a  party 
to  the  suit,  Kifordng  the  judgment,  and.  If 
she  had  any  defense  thereto,  she  should 
have  urged  it,  and,  not  having  done  so,  is 
bound  by  Hie  judgment  and  by  the  execu- 
tion and  sale  thereunder,  of  which  she  had 
full  notice,  and  which  she  recognized  by 
promptly  and  peaceably  delivering  posses- 
sion to  the  adjudioatee  and  his  vendee.  The 
verity  and  full  consideration  of  the  mort- 
gage, and  the  perfect  good  faith  of  Manade 
and  Pedare.  the  binding  effect  of  their  judg- 
ment, obtained  contradictorily  with  plain- 
tiff, and  the  validity  of  Manade's  title  as 
adjudlcatee  at  a  sale  of  which  plaintiff  had 
the  fullest  notice,  do  not  and  cannot  admit 
of  question,  and  defendant's  acqulsitioa  from 
Manade  is  entitled  to  like  protection.  The 
same  principles  apply  to  the  exchange  be- 
tween Nunez  and  defendant  Plaintiff 
actively  participated  In  promoting  and  bring- 
ing about  said  exchange,  and  she  also  par- 
ticipated In  its  execution  by  delivering  pos- 
session of  the  property  now  claimed  to  de- 
fendant, and  by  actually  removing  to,  and 
taking  possession  of,  the  property  received 
from  defendant  A  feeble  attempt  was 
made  to  impugn  the  good  faith  of  defend- 
ant in  this  transaction,  and  to  bring  home  to 
him  notice  of  the  unreality  of  Nunez's  tlUe. 
This  attempt  is  a  failure.  It  rested  exclu- 
sively on  the  testimony  of  Nunez,  which 
Is  contradicted  by  defendant,  and  was  not 
believed  by  the  judge  a  quo.  "Whatever 
suspicion  ml^t  have  been  aroused  by  the 
fact  of  plaintiff's  continued  possession  of 
the  property  was  eitlrely  removed  by  plain- 
tUTs  own  assurances  as  to  Nnnez'^s  rl^t 
to  dispose  of  the  property,  and  by  her  volun- 
tary participation  in  the  execution  of  Hie  ex* 
diange.  We  consider  that  defendant  has 
fully  established  his  position  as  a  pnrdiaser 
in  good  faith  and  for  value  on  the  faith,  of 
apparently  valid  recorded  titles. 

It  is  settled  in  this  court,  by  a  jurispro- 
dence  too  inveterate  to  admit  of  qaestlon. 
that;  "whatever  the  secret  equities  between 
a  voider  and  vendee,  the  former  cannot 
dalm  themi  against  a  subsequrait  pundiaser 
in  good  faith.  Having  placed  on  the  public 
records  the  title  on  the  faith  of  which  such 
purchaser  acquired,  the  vendor  must  bear 
the  consequences  of  having  preseated  lite 
vendee's  rights  in  a  false  aspect"  Hen.  Dig. 
tit  "Sale,"  v.,  a,  par.  1,  and  numerous  an- 
thoritlos  there   quoted.    Plaintiff   had    faO 
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lK>wer  and  authority  to  make  the  sale  to 
Nunez,  and,  npon  Its  face*  it  was  as  vaHd 
a  title  as  it  made  by  a  man  or  a  feme  sole. 
The  doctrine  above  quoted  has  been  applied 
to  a  married  woman  In  such  case,  ai^d  It  was 
held  that  "threats  and  undue  influence  of 
the  husband  to  Induce  his  wife  to  sign  an 
act  of  sale  of  her  paraphernal  property  to 
B.  cannot  affect  the  rights  of  C,  a  bona  fide 
purdtaser  from  B."  Btanchard  y.  Castllle, 
IS  La.  362.  The  equity  of  the  doctrine  is 
well  expounded  by  Chief  Justice  Marshall 
in  the  foUowing  language:  "If  a  suit  be 
brought  to  set  aside  a  conveyance  obtained 
by  fraud,  and  the  fraud  be  cleariy  proved, 
the  conveyance  will  be  set  aside,  as  be- 
tween the  partieB;  but  the  rights  of  third 
persons  who  are  purchasers  without  notice, 
for  a  valuaMe  oonsidetatioa,  cannot  be  dis- 
regarded. Titles  which,  according  to  every 
legal  test,  are  perfect,  are  acquired  with  that 
ooDfidence  which  is  inspired  by  the  opinion 
that  the  purchaser  is  saf  a  If  there  be  any 
concealed  defect  arising  from  the  conduot 
of  those  who  had  held  the  property  long 
before  he  acquired  it,  of  which  he  had  no 
notloe^  that  oonoeeled  defect  caimot  be  set 
up  against  him.  He  has  paid  his  mcmi^ 
for  a  title  good  at  law.  He  is  innooeai; 
whatev^  may  be  the  guilt  of  others,  and 
equity  will  not  subject  him  to  the  penal- 
ties attached  to  that  guilt  AU  titles  would 
be  insecure,  and  the  intercourse  between 
man  and  man  would  be  very  seriously  ob- 
structed. If  this  principle  be  overturned." 
Fletcher  y.  Pe<^  6  Cranch,  133.  Married 
women  can  claim  no  exemption  from  the  ap- 
plication of  these  principles  when  acting 
wlUiin  the  powers  conferred  upon  them  by 
law.  The  principle  heretofore  announced 
by  tblB  court  fully  applies:  "While  the  law 
and  the  Jurisprudence  have  at  all  times  fa- 
vored married  women  in  the  assertion  and 
vindication  of  their  rights,  they  have  never 
Intended,  and  do  not  oont«nplate,  to  protect 
them  In  the  perpetration  of  fraudulent  prac- 
tices, for  the  accomplishment  of  villainous 
objects,  by  which  to  enrich  themselves  gra- 
tuitously at  the  expense  of  their  unguarded 
and  tmsting  nelghb(Mr.  on  whom  equity  keeps 
a  wattdiful  ^e."  Henry  v.  Ganthreaux,  32 
La.  Ann.  1108.  There  are  other  ptindples 
of  law  equally  antagonistic  to  plaintUTs 
claims  in  this  case,  but  we  deem  the  above 
concluslye  and  sufficient   Judgment  affirmed. 


(46  La.  Ann.  IIW) 

IiABCBBRT  T.  ORAIO.    (No.  1.487.)> 

(Supreme  Court  of  Louisiana.     July  Term, 

1883.) 

EnomBHT— Tins  to  Bdpport— Tax  Salss— Va- 

LlniTT  OF. 

A  plaintiff  in  a  petttoty  action  against  a 
party  in  posaession  of  the  property,  exhibiting 
title,  must  recover  on  the  strength  of  his  title. 
Resting  his  title  on  a  tax  deed,  he  must  not 


^Rehearing  denied. 


only  show  a  prima  fade  title,  but  one  absolute- 
ly good.  The  recital  in  a  tax  deed  that  all  the 
requisites  of  law  were  complied  with  will  not 
excuse  the  production  of  proof  aliunde  that  the 
essentials  prerequisite  to  the  sale  were  com- 
plied with.  The  effort  of  plaintiff  in  a  petitory 
action  to  sustain  liis  title  by  a  plea  of  prescrip- 
tion against  an  attack  thereon  by  defendant 
cannot  be  conntenanced.  Where  two  parties 
claim  the  same  t»operty  nnder  different  conTey- 
ances,  and  one  of  them  leases  the  property 
from  the  other,  he  abandons  his  title,  and  can- 
not afterwards  set  up  the  same  title  against  the 
party  from  whom  he  leased  the  property.  In 
tax  sales  nnder  the  revenne  laws,  as  they  for- 
merly existed,  notice  to  the  taxpayers  was  an 
essential  prerequisite  to  the  s^ure  and  sala 
When  the  law  provided  that  a  curator  ad  hoc 
must  be  appointed  to  the  nonresident  taxpay- 
ers, upon  whom  notice  was  to  be  served,  the 
failure  to  have  such  curator  ad  hoc  appointed 
renders  the  sale  absolutely  null  and  void. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Aca- 
dia;   W.  C.  Perrault,  Judge. 

Action  by  Bemice  M.  Lambert  against 
Mary  Oi^g  to  try  title  to  land.  Plaintiff  had 
Judgment,  and  defendant  appeals.  Re- 
versed. 

Kenneth  Baillio,  for  appellant  EL  L. 
Wells,  for  appellee. 

McBNERY,  J.  This  is  a  peatory  action 
instituted  for  the  recovery  of  the  S.  ^  and  N. 
W.  %,  sec.  27,  township  10  S.,  range  1  W. 
Plain  tiff  claims  title  throu^^atax  sale  made  to 
one  D.  Webster  in  1876  by  the  tax  collector 
of  the  parish  of  St  Landry,  and  the  defend- 
ant claims  by  purdiase  from  John  Craig, 
Robert  Craig,  and  John  Craig,  Jr.,  who  pur- 
chased from  the  state  of  Louisiana  in  1871 
and  in  1872,  and  she  also  claims  through  tax 
sale  to  Thomas  Rice,  September  3,  1881. 
The  tax  sale  to  Rice  was  in  fact  to  the  de- 
fendant. Miss  Mary  Craig,  as  she  iMdd  the 
amount  for  which  the  property  was  adjudi- 
cated, and  at  her  request  the  deed  was 
made  to  Thomas  Rice.  Prescription  was 
pleaded  by  both  parties. 

The  plaintiff  attacking  the  title  of  a  party 
in  poesession  cannot  sustain  his  title  by  a 
plea  of  prescriptton.  As  stated  in  Waddill 
V.  Walton,  42  La.  Ann.  766,  7  South.  Rep. 
737:  "The  effort  of  the  plaintiff  in  a  pet>- 
Itoiy  action  to  sustain  his  title  by  a  plea 
of  prescription  against  an  attack  thereon  by 
the  defoidant  in  possession  cannot  be  countp- 
nanced.  The  plaintiff  has  dted  no  precedent 
for  such  a  reversal  of  the  ordinary  principles 
of  pleading  and  of  prescription,  and  we 
shall  not  establish  one."  The  defendant's 
actual  and  corporeal  possession  of  the  prop- 
erty, first  dating  from  the  time  she  leased 
the  property  to  one  Richard,  has  not  been 
sufficient  to  maintain  the  plea. 

There  are  several  other  preUmlnaiy  ques- 
Oooa,  which  it  is  not  necessary  to  notice. 
The  defendant  is  in  possession,  and  the 
plaintiff  must  show  a  better  title  than  the  de- 
fendant and  being  the  attacking  party,  set- 
ting up  a  tax  sale  as  the  basAe  of  his  title. 
It  must  not  only  be  prima  facie  good,  but 
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absolately  good.  WaddUl  ▼.  Walt<«,  42  ] 
La.  Atiti  766,  7  SouOi.  Rep.  737.  The  qae»- 
tion,  then,  la  as  to  the  validity  of  the  tax 
deed  to  Webster,  In  1876,  under  which  the 
plaintiff  clalma,  and,  if  this  is  valid, 
whether  the  plaJntifF,  who  purdiased  from 
Klchard,  the  lessee  of  tiie  defaidant,  is 
estopped  from  disputing  the  title  of  defend- 
ant to  the  property.  The  many  qneetions 
presented  and  discussed  with  ezhauertlTeness 
by  the  district  Judge  need  not,  therefore,  be 
considered  under  this  view  of  the  issaes 
presoited.  There  was  Judgment  for  plain- 
tiff, and  the  defendant  appealed. 

The  tax  deed  to  D.  Webster,  the  basis  of 
plaintiff's  title,  is  radically  defective,  and 
the  statement  in  the  deed  that  "by  virtue  of 
the  power  in  me  vested  by  law,  and  strictly 
In  accordance  with  all  the  legal  possession 
In  sudi  case  made  and  provided,  I,  X  L. 
Morris,  collector  of  state  and  parish  taxes 
for  the  aforesaid  pariah,  did  seize  and  ad- 
vertlse  for  sale,"  etc,  wUl  not  cure  the 
omissions  of  acts  necessary  for  the  validity 
of  the  sale  of  said  property.  There  was  no 
noitlce  of  the  delinquent  tax,  and,  as  tiie 
law  then  existed,  no  curator  ad  hoc  was  ap- 
pointed to  represent  the  absent  owner.  At- 
tempts were  made  by  plaintiff  to  prove  that 
all  necessary  acts  were  done,  and  the 
curator  ad  hoc  appointed,  but  the  proof  falls 
to  establish  the  fact  of  the  exlstnioe  of  these 
essentials.  There  is  no  recital  that  a  curatx>r 
ad  hoc  had  been  appointed,  and  no  proof 
aliunde  that  one  had  been  appointed,  as  was 
required  by  the  revenue  act,  under  and  by 
virtue  of  wblcb  the  property  was  sold. 
The  tax  sale  was  therefore  absolutely  null 
and  void,  for  this  reason.  Rapp  v.  Lowiy, 
30  La.  Ann.  127D. 

No  notice  was  served  on  the  tax  debtor. 
The  law  required  a  written  or  printed  no- 
tice to  the  agent  or  owner  of  the  assessed 
property,  and  attee  Ihe  expiration  of  10 
days,  if  the  tax  was  not  paid,  the  tax  col- 
lector was  authorized  to  seize  and'  seU. 
The  notice  was  an  essential  prerequisite  to 
tiie  seizure,  and  ttiia  could  only  be  served 
on  the  owner  personally,  or  cm  his  agent, 
or  by  service  on  a  curator  ad  hoc  to  rep- 
resent him. 

It  is  elementary,  and  this  court  has 
freqnentiy  held,  that  noncompliance  with 
the  statutory  requirements  and  preliminary 
acts  as  to  tax  sales  operates  to  vitiate  such 
sales.  Villey  v.  Jarreau,  33  La.  Ann.  296. 
If  the  deed  even  exhibited  a  prima  facie 
titie  to  Webstar,  through  whom  plaintiff 
claims,  the  plaintiff,  suing  for  titie  against 
one  in  possession,  exhibiting  title,  must 
show  more  than  this.  He  must  e:dilblt  a 
titie  absolutely  good,  upon  the  strength  of 
which  he  must  succeed,  and  not  the  weak- 
ness of  defendant's  titie.  Waddlll  v.  Wal- 
ton, 42  La.  Ann.  763,  7  South.  Bep.  737. 

This  case  was  before  this  court  at  Its 
sessicvn,  July,  1892,  and  Is  reported  in  44  La. 
Ann.  8S5,  11  South.  Bep.  464.    The  present 


defendant  was  then  plaintiff,  suing  for  titie; 
the  present  plaintiff  being  the  defendant 
setting  up  tax  titie,  as  in  ttiis  suit  The 
facts  are  stated  In  the  opinion  of  the  court 
The  inquiry  in  the  lower  court  had  been 
exdusivdy  directed  to  <»e  of  possession, 
and  this  court  considered  only  the  fact  of 
possession,  and  remanded  the  case  for  a 
trial  as  to  titie.  Mary  Gralg,  the  then  plain- 
tiff, was  maintained  in  possession,  and  the 
defendant,  now  plaintiff,  instituted  this 
petitory  action  against  her.  All  questkHia, 
therefore,  in  this  salt,  as  to  the  fact  of  pos- 
session, are  eliminated  from  the  issues  in- 
volved. 

Richard,  who  purchased  from  W.  W.  Dn- 
son,  as  the  agent  of  D.  Webster,  who  beU 
the  tax  deed  of  1876,  leased— after  the  pui^ 
chase— the  property  from  Mary  Craig.  In 
fact,  the  tax  deed  to  Webster  seems  to  have 
been  ignored  I^  W.  W.  Duson  and  by  the 
vendee  of  Webster.  W.  W.  Duson,  in  1884, 
was  corresponding  with  the  present  plain- 
tiff, advising  her  as  to  the  danger  she  ran 
by  permitting  the  property  to  be  assessed 
to  Thomas  Rice  Instecul  of  being  assessed 
In  her  own  name;  and  he  also  received 
mon^  from  hat  to  pay  taxes,  or  at  least 
he  knew  of  the  amount  being  forwarded, 
as  in  one  of  his  letters  he  inquired  why 
she  forwarded  so  large  on  amount  to  pay 
the  taxes,  when  only  a  tax  of  $10  was  due 
He  acknowledged  her  title  to  said  property 
by  an  offer  to  purchase  troia  her.  Tii&ee 
was,  as  It '  appears,  a  double  payment  of 
taxes  on  the  proper^.  C.  C  Dusmi,  sheriff, 
says  Webster  paid  the  taxes  to  the  time 
of  sale  of  the  property  to  Richard,  and  it  Is 
certain,  from  the  tax  receipts  in  the  rec(»d, 
that  Mary  Craig  promptly  paid  the  taxes 
to  the  tax  collector,  and  it  would  seem,  at 
times,  through  C.  C.  Duson,  sheriff.  Rich- 
ard, when  he  abandoned  the  titie  he  had 
received  from  Webster  by  leasing  the  prop- 
erty from  Mary  Craig,  who  aaaeeted  own- 
ership to  it  adversely  to  his  title,  was  for- 
ever estopped  from  asserting  title  tbroo^ 
the  tax  sale,  which  he  abandoned.  As  be- 
tween Richard  and  Mary  Craig,  her  title 
was  as  absolutely  fixed  as  though  he  had 
deeded  to  her  the  land.  When  Richard  sold 
to  Duson,— that  is,  returned  the  property, 
and  the  note  he  had  given  for  It,  to  him.— 
Duson  was  the  purchaser  of  pix>perty  of  an- 
other, and  received  no  titie,  and  could  con- 
vey none  to  his  vendees.  But  the  testi- 
mony in  the  record  forces  the  conviction 
upon  us  that  W.  W.  Duson,  who  had  ac- 
knowledged Mary  Craig  as  the  owner  of 
the  property,  had  actual  knowledge  of  the 
lease  of  Mary  Craig  to  Richard,  and  that 
Williams  and  Lambert— the  latter,  the  plain- 
tiff—were parties  interposed  for  the  real 
purchaser  from  Richard,— W.  W.  Dusmi.  It 
is  unnecessary  to  review  the  testimony  on 
this  point  It  is  sufficient  to  say  the  cor- 
respondence betwe«i  the  parties,  between 
Duson  and  Mary  Crolg,  the  business  Edar 
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tions  between  Doaim  and  liunbert,  lead  to 
ihia  coQTlctioii.  It  IB  ther^Ore  ordered,  ad- 
judged, tmd  deoreed  tliat  the  Jodgment  ap- 
pealed from  be  ammlled,  avoided,  and  re- 
versed; and  It  is  now  ordwed  and  deca-eed 
that  plalntUTa  salt  be  dtemiaaed,  witb  costs. 


(16  iM.  Aon.  utu 

STATES  ▼.  JACKSON.    (No.  1,^9.) 

(Sapreme  Court  of  loniirtiina.    July  Tenn, 
1803.) 

Huaoms  —  Rbfusai.  of  Spbcui.  IxarsucTiosca — 
Habmi-ess  Ekbob. 
Althoagh  fecial  diargea  tendered  bv  an 
•ceased  may  contain  correct  eq^osition  of  law. 
the  oonrt  cannot  be  called  npon  to  sabmit  them 
when  then  is  no  eridence  in  the  ease  to  which 
they  are  aralicable;  and,  on  the  other  hand, 
even  though  a  single  sentence  of  a  Judge's 
charge  may  have  stated  too  broadly  a  propoai- 
tion  of  law,  that  fact  would  not  justify  a  setting 
aside  of  the  rerdict  where  there  is  reason  to 
bdieve  that  the  jury  was  not  misled,  and  that, 
as  applied  to  the  &ct8  of  the  particular  case,  it 
was  correct 
(Syllabna  by  the  Court.) 

Appeal  from  district  court,  parlsb  of  Terre 
Bonne;  L.  F.  CaiUonet,  Judge. 

Frank  Jackson  was  conTicted  of  murder, 
and  appeals.    Affirmed. 

J.  O.  Briant  and  H.  M.  Wallls,  Jr.,  for  ap- 
pellant   E.  B.  Dobalsscm,  for  tbe  Stale. 

NICHOLLS,  C.  J.  The  defendant.  Indicted 
for  murder,  having  been  tried  and  convicted 
of  the  crime,  and  sentoiced  to  be  bimg,  baa 
appealed.  His  hope  of  reversal  rests  on  two 
bills  of  exoepti<m.  The  drst  is  as  follows: 
"Be  It  remembered  that  on  the  trial  of  the 
above  entitled  and  numbered  cause,  evidrace 
having  been  admitted  to  show  that,  just  pre- 
vious to  the  homidde,  accused  had  been  vlo> 
lently  struck  over  the  head  by  a  perstm  other 
than  the  deceased,  and  ttiat  thereupon  ac- 
cused went  quickly  to  his  house,  some  three 
or  four  acres  from  where  this  assault  took 
place,  and,  arming  hlmsdf  with  a  gun,  was 
returning  to  where  he  was  assaulted,  and 
that  (m  his  way,  deceased  attempting,  by 
friendly  means,  to  prevent  him  from  going 
there,  accused  having  warned  deceased  not  to 
approach  him,  and  deceased,  In  disregard  of 
this  warning,  having  continued  towards  the 
deceased,  the  latti>r  shot  and  killed  blm,  H. 
M.  Wallis,  Jr.,  and  J.  C.  Briant,  of  counsel 
for  defendant,  asked  the  court  to  issue  the  fed- 
lowing  q>ecial  charges  to  the  jury:  '(1)  That 
an  illegal  attempt  to  restrain  a  man's  liberty, 
oven  imder  color  of  legal  process^  is  such 
provocation  as  to  reduce  the  offense  to  mon- 
sbin^ter.  This  holds  where  a  man  Is  In- 
jtiTlonsly  restrained  of  his  liberty;  as  where 
a  creditor  stood  at  the  door  of  his  debtor 
with  a  drawn  sword,  to  prevent  him  from  es- 
caping, while  he  sent  for  a  baUUT  to  arrest 
him;  or  where  a  sergeant  put  a  common  sol- 
dier under  arrest,  who  thereupon  kUled  the 
sergeant  with  a  sword,  and  upon  the  trial 
the  articles  of  war  were  not  produced,  nor 


any  evidence  gLrea  of  the  usage  oi  the  army; 
and  80  no  authority  in  the  sergeant  appeared. 
(2)  Where  the  defendant,  having  been  vio- 
lently beaten  and  abused,  made  bis  escape, 
ran  to  bis  house,  eighty  yaids  off,  got  a  knife, 
mn  ba<^  and,  on  meeting  with  the  deceased, 
stabbed  him.  It  was  hdd  but  mansiau^ter.'' 
And  the  court  having  refused  to  give  sudi 
special  charges,  on  the  ground  that  he  would 
thereby  comment  upon  the  facts  of  the  case, 
the  said  BL  M.  Wallis.  Jr.,  and  J.  O.  Briant. 
of  counsel  for  defendant,  did  thereupon  re- 
serve this  bill  ot  exoeptloa  to  tbe  ruBng  of 
the  court,  which  bill,  being  submitted  to  op- 
posite counsel,  and  found  correct,  was  duly 
granted  and  signed  in  open  court." 

The  court  stated  as  to  tibis  UU  that  "both 
ciiaigea  werd  refused,  because,  even  if  abso- 
lute correct  in  pc^t  of  law,  the  facts  of  the 
case  did  not  wnmnt  either  of  th^n.  The  ev- 
Idmce  bearing  on  the  killing  of  the  deceased, 
George  Bisland,  was  that  ttie  accused  had 
some  difficulty  witb  one  Lablt  at  a  plantation 
store.  As  to  the  origin  of  this  difficulty, 
there  was  contradictory  evidoice,  some  wit- 
nesses testifying  that  LaMt  and  tbe  accused 
began  tussling  in  fun;  tliat  Labit  requested 
tlie  accused  to  desist  and  behave;  that  ac- 
cused did  not  desist,  and  in  their  tussling 
th^  both  fell  down  <xi  tbe  gallery  of  the  store; 
that  Labit  claimed  the  accused  had  struck 
him  first;  afta:  they  f^  off  the  gallery, 
some  of  the  accused's  friends  started  to  take 
him  (accused)  away  from  the  store;  Labit 
came  up  with  a  friend,  both  armed  with  axe 
handles;  that  some  of  the  accused's  friends  re- 
quested them  to  go  away;  that  Latdt  said  he 
would  strike  htm  (the  accused's  friend)  If  he 
did  not  look  out;  that  tha^upon  accused's 
friends  turned  the  accused  loose,  and  Labit 
began  strUdng  the  accused  over  the  head  with 
the  aze  handle,  whereupon  a  straggle  en- 
sued, in  which  the  accused  succeeded  In 
wresting  from  LaUt  the  aze  handle,  when 
LaUt  ran  badt  towards  the  store,  the  ac- 
cused pursuing.  Labit  secured  himself  In  the 
store,  and  accused  threw  down  the  aze  han- 
dle, and  started  towards  his  house  in  the 
quarters,  some  three  or  four  acres  off.  Some 
witnesses  say  he  walked  fast;  others,  that  he 
went  in  a  dog  trot  He  was  covered  with 
mud  and  blood,  which  flowed  from  gashes  In 
bis  head.  His  wife  followed,  screaming,  and 
calUng  out  for  smne  one  to  go  into  the  ac- 
cused's house,  and  take  his  gun  from  there, 
so  Ute  accused  could  not  get  it  One  or  two 
men  went  into  the  house,  ahead  of  the  ac- 
cused, and  looked  for  the  gun,  but  not  find- 
ing it,  came  out  again.  The  accused  went 
Into  the  house,  and  came  out  with  the  gun, 
and  started  along  the  road  In  the  quarters  of 
the  plantation  towards  the  store.  His  wife 
and  others  called  out  to  tbe  men  In  the  quar- 
ters to  stop  the  accused,  to  prevent  him  from 
going  to  the  store,  as  he  would  shoot  Labit 
with  his  gun.  As  he  neared  George  Blsland's 
house,  George  Bisland  stepped  off  bis  gal- 
lery, and  walked  towards  the  accused,  say- 
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Ing  to  him:  'BroQier  Frank,  dcm't  do  that 
Listen  to  me,  and  go  back  wltb  your  gun.' 
Tho  accused  ordered  him  to  stand  back,  say- 
ing he  would  kill  any  son  of  a  bitch  who  laid 
his  hand  on  him.  Oeorge  Blaland  (the  de- 
ceased) walked  towards  him,  talking  to  him 
In  a  persoafilve  way,  and  trying  to  dissuade 
him  from  proceeding  further  with  his  gun. 
When  they  got  within  three  or  four  feet  of 
each  other,  the  accused  again  told  Iiim  to 
stand  back,  and  he  snapped  one  barrel  of  his 
gun  on  him.  George  Bisland  kept  talking 
to  lilm  in  a  persuasive  manner,  and  advan- 
<dng  on  lilm,  when  accused  stepped  back  a 
step  or  two,  and  flred  a  fatal  shot  Into  the 
lo^er  abdomen  of  George  Bisland.  George 
BlsIand  tben  grabbed  the  barrel  of  the  gun, 
and  continued  entreating  the  accused  to  de- 
dst  from  his  intention  of  going  to  the  store 
with  his  gun.  The  accused  called  out  to  him 
to  let  go  the  gun,  and  a  struggle  ensued  for 
the  gun,  in  which  the  accused  struck  the  de- 
ceased on  the  forehead.  At  this  time  a  woman 
came  to  George  Blsland's  assistance,  and  the 
accused  (the  gun  having  been  freed  from  the 
hold  of  Bisland)  struck  her  with  the  gun,  and 
kicked  at  her.  At  this  time  it  was  discovered 
ttiat  George  Blsland's  clothes  were  on  Are, 
and  that  he  was  shot  and  wounded.  The  ac- 
cused then  went  back  to  his  house,  and,  com- 
ing out,  was  seen  to  go  through  motions  as  tf 
reloading  the  gun,  (a  breech-loading  gun,)  and 
he  went  back  to  the  front  of  the  store  where 
he  had  been  beaten  with  the  axe  handle,  and 
inquired  for  the  man,'  evidently  meaning 
Labit  Under  the  above  state  of  facts,  the 
court  refused  to  give  the  first  special  charge 
asked,  because  tiiere  had  been  no  restraint 
used  by  the  deceased,  who  was,  on  the  con- 
traiy,  peaceably  eng^aged  In  the  laudable  at- 
tempt to  dissuade  a  friend  from  committing 
a  felony;  and  the  second  special  charge,  for 
the  reason,  also,  that  it  had  no  application  to 
facts  of  the  case,  as  the  accused  never  had 
any  difficulty  vrith  the  deceased;  mudi  less 
had  he  beaten  him.  The  evidence  showed 
that  at  no  time  the  accused  carried  the  stock 
of  Ills  gun  to  his  shoulder,  either  when  he 
snapped  or  when  he  fired."  The  second  bill 
declares  "that  on  the  trtal  of  the  cause,  the 
court  liaving  cliarged  the  Jury  that  the  provx)- 
cation,  in  order  to  reduce  the  homicide  from 
murder  to  manslaughter,  must  come  from  the 
party  with  whom  the  accused  had  the  diffi- 
culty, and  that  provocation  from  any  one  else 
would  not  be  sufficient  for  that  purpose, 
whereupon  counsel  for  defendant  did  reserve 
tills  bill  of  exception."  The  statement  of  the 
district  judge  Is  as  follows:  "The  facta  of  the 
case  are  detailed  in  another  bill  of  excep- 
tions filed  with  this,  and  I  refer  to  them  tn 
connection  with  this  bill  as  explanatory  of 
the  cliarge  given  and  complained  of,  whic^ 
was  to  the  effect  that  if  one.  In  the  heat  of 
blood  and  passion,  upon  due  and  adequate 
provocation,  killed  another,  it  would  reduce 
the  crime  from  murder  to  manslan^ter,  but, 
in  order  to  reduce  the  homldde  to  manslaugh- 


ter, the  Just  and  adequate  provocation  giving 
rise  to  the  heat  of  blood  and  paasion  must 
have  been  given  by  tlie  deceased;  that  prov- 
ocation given  by  one  person  to  th.e  accused, 
giving  rise  to  heat  of  blood  and  pafision,  did 
not  authorize  the  accused  to  attack  and  kin 
another  perscm,  and  claim  that  he  was  acting 
in  the  heat  of  blood  and  passion,  in  order  to 
reduce  the  homicide  to  manslaughter,  onleas 
the  excitement  and  passion  were  of  such  a 
nature  as  to  utterly  dethrone  reason.  What 
is  adequate  provocail<m  bad  been  previously 
defined,  and  from  the  stateonait  of  fbcts 
given  hi  the  other  bill  It  appeared  that  de- 
ceased had  not  given  any  provocation  to  ac- 
cused to  cause  heat  of  blood  and  passion 
In  the  same  connection  the  Jury  had  Iieen 
charged  on  insanity." 

The  entire  evidence  in  this  case  w^it  with- 
out objection  to  the  Jury.  The  facts  are 
known  to  us  only  In  so  far  as  we  find  thMn 
stated  in  the  blUs  of  exception.  Taking  these 
recitals  as  true,  the  Judge's  action  tn  mling 
adversely  upon  the  special  diarges  submit- 
ted to  him  was  clearly  correct  There  was 
no  attempt  on  the  part  of  the  deceased  to 
illegally  restrain  the  accused  of  his  lll)erty, 
either  under  color  of  legal  process  or  other- 
wise, and  therefore  a  charge  based,  as  was 
defeiodant's  first  propoaiUon,  on  the  hypothe- 
sis of  such  an  attempt,  would  have  been  totst 
ly  imsupported  and  unwarranted.  What  is 
(jailed  the  "second  special  diarge"  was  noth- 
ing more  than  a  request  that  the  Judge 
should  announce  to  the  Jury  that  on  some  oc- 
casion, not  particularized,  where  a  defendant, 
who  liad  been  vlcAently  beaten  and  abused, 
made  hie  escape,  ran  to  his  bouse,  80  yards 
off,  ran  back,  and,  meeting  with  lite  accused, 
stabbed  him,  his  act  bad  been  declared  to  be, 
not  murder,  but  manslaughto:.  ABsnnilng 
that  such  a  dedsimi  liad  been  at  some  time 
rendered,  the  Judge  very  property  refused  to 
refer  to  it  It  must  have  rested  oa.  special, 
exceptional  circumstances,  and  fixed  and  an- 
nounced no  principle.  If  any  was  dednciUe 
from  it,  the  principle,  and  not  the  decision, 
sliould  have  been  advanced  and  urged.  There 
was,  however,  noHilng  In  the  case  at  bar  un- 
der the  statement  of  facts  as  given  upon 
which  the  court  could  have  been  called  upon 
to  charge  upon  the  law  of  manslanghter,  and 
to  make  his  fallnre  to  do  so  ground  oif  re- 
versible error.  There  was  no  evldoioe  In  the 
case  tending  to  reduce  the  crime  bdow  the 
grade  of  murder.  The  Judge  was  not  re- 
quested to  deliver  a  wrlttrai  charge.  The 
only  portion  of  It  objected  to  by  defendant* s 
counsel  is  a  simple  sentence,  wretched  from 
the  whole.  Though  the  particular  soitenoe 
brought  to  our  notice  might,  under  some  dr- 
cumstanoes,  be  fotmd  to  be  too  broadly  stat> 
ed,  we  have  no  reason  to  believe  that,  whoi 
taken  In  connection  with  ether  portions  and 
the  evidence  to  whldi  it  was  to  be  applied, 
the  Jury  was  misled,  and  we  are  of  the  opin- 
ion that  the  accused  was  not  prejodlced. 
Judgment  affirmed. 
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(32  Fla.  138) 

STATE  ex  rel.  ROBBSRT  t.  MURPHY, 
C«aiit7  Treasurer. 

In  re  COMMISSIONERS  OP  DTTVAIi 
COUNTY. 

(Saitreizie  Court  of  Florida.    Aug.  7,  1893.) 

COUSTT   COUMISSIOSEBS — WhEK  TBBM  EzPIKES — 
POWBB    OF    OOTBKKOa    TO  FlIA   VAOAMCT  —  DB 

Facto  Commissioners. 

1.  The  fourteenth  section  of  article  16  of 
the  constitution  of  1885,  providing  that  all 
state,  county,  and  municipaJ  officers  shall  con- 
tinue in  office  after  the  expiration  of  their  offi- 
cial terms  until  their  successors  are  duly  quali- 
fied, is  not  a  limitation  upon  the  power  of  the 
KOTemor  to  fill  vacancies.  Its  purpose  is  to 
prevent  an  hiatus  in  government  until  the  ait- 
pointing  power  acts,  and  the  apptkntee  qualifies, 
wherever  there  is  a  vacancy,  and  an  incumbent 
of  a  former  term  to  hold  over  until  such  quali- 
fication. 

2.  County  commissioners  are  anointed  by 
the  governor  by  and  with  the  advice  and  con- 
sent of  the  senate,  and  their  term  of  office  is 
two  years.  The  governor  recommended  to  the 
senate  certain  persons  for  county  commission- 
ers, and  the  senate  adjourned  sine  die,  without 
taUng  action  on  the  nominations.  The  terms 
of  the  former  incumbents  appointed  by  the  gov- 
onor  by  and  with  the  advice  and  consent  of 
the  senate  having  expired,  tlie  governor  made 
appointments  to  hold  until  the  end  of  the  next 
ensuing  session  of  the  senate,  unless  appoint- 
ments should  I>e  sooner  made  and  confirmed  by 
the  senate.  BM,  that  the  ritdit  of  the  former 
incumbents  to  continue  in  office  ceased  when 
the  appointees  of  the  governor  qualified  and 
were  commissioned.    Mab^  J.,  dissenting. 

3.  A  mere  de  facto  officer  is  one  who  is 
without  lawful  right  to  exercise  the  functions 
of  the  office  which  he  is  exercising.  To  consti- 
tute a  de  facto  officer  it  must  be  shown  that  he 
is  acting  under  sndi  circumstances  of  reputa- 
tion or  acquiescence  as  are  calculated  to  induce 
people,  without  inquiry,  to  submit  to  or  invoke 
Bis  action,  supposing  nim  to  be  the  officer  he 
assumes  to  be.  One  official  act  does  not  show 
that  the  persons  doing  such  act  are  de  facto 
officers,  when  it  also  appears  that  other  persons 
have  been  commissioned,  and  have  met  and  or- 
ganised as  occupants  of  the  same  office. 

4.  There  cannot  be  two  de  facto  officers,  or 
sets  of  officers,  in  one  office  at  the  same  time. 

(iSyllabas  by  the  Court.) 

Original  proceeding  in  the  name  of  the 
state  on  the  relation  of  A.  C.  Rol)ert  for 
mandamus  to  Tlmotliy  Murphy,  treasurer 
of  Duval  county,  and  to  determine  who  are 
county  commissioners.  Heard  on  demurrer. 
Demurrer  overruled. 

The  other  facts  faUjr  appear  hi  the  fol- 
lowing statement  by  BANEY,  O.  3.: 

On  the  calling  of  the  above  cause  in  man- 
damus upon  the  relation  of  Robert,  counsel 
r^orted  herein  as  appearing  for  the  Marvin 
board  of  county  commissioners  announced 
tliat  they  desired  to  argue  the  question  of 
the  right  of  such  board  to  the  offices  claim- 
ed by  the  members  thereof.  The  court  stat- 
ed that  under  its  impressions  of  the  law 
the  decision  of  the  mandamus  case  would 
not  involve  an  inquiry  into  the  de  Jure  right 
of  even  the  Powell  board,  which  board  au- 
thorised the  drawing  of  the  warrant  sued 
oil  by  Robert;  bat,  upon  farther  ccAoquy 
and  consideration,  stated  that,  as  the  pub- 
lic interests  in  Duval  county  demanded  a 
T.1880.nal8— 45 


prompt  settlement  of  the  contest  between 
the  two  boards  of  county  commissioners, 
although  it  was  entirely  irregular,  the 
court  would,  if  both  of  such  boards  so  de- 
sired, adjudicate  the  matter,  upon  the  mem- 
bers of  each  board  filing  a  written  agree- 
ment, signed  by  them  individually,  that  the 
court  should  do  so,  and  thereby  becoming 
parties  to  the  proceedings  for  the  purposes, 
of  such  decision.  Counsel  upon  both  sides 
having  accepted  the  suggestion,  the  argu- 
ment proceeded  upon  the  understanding 
that  such  agreement  should  be  filed;  and 
subsequently  agreements,  signed  by'  all  the 
parties  indiTiduallyi  binding  themselves  to 
abide  the  decision  of  the  court  as  fuUy  as 
If  the  issue  were  raised  by  information  in 
the  nature  of  a  quo  warranto,  to  which  they 
should  be  parties,  were  filed. 

A-  W.  Coclirell  &  Son,  for  plalntlfl.  F. 
P.  Flemhig,  J.  E.  Hartridge,  and  W.  B. 
Young,  for  defendant 

RANEY,  C.  J.,  (after  stating  the  facts.) 
In  this  cause  Benjamin  R.  Powell,  George 
A.  De  Cottes,  and  B.  M.  Baer  were,  with 
J.  D.  Kelly  and  W.  S.  Pickett,  nominated 
by  the  governor  and  confirmed  as  coimty 
commissioners  of  Duval  county  by  the  sen- 
ate at  the  session  of  the  legislature  which 
met  on  the  first  Tuesday  after  the  first  Mon- 
day of  April,  1881,  and  adjourned  June  5th 
of  the  same  year,  and  they  were  commis- 
sioned by  the  goremor  on  the  12th  day  of 
the  latter  month.  At  the  session  of  the 
legislature  convening  on  the  corresponding 
Tuesday  in  April  of  the  present  year,  and 
adjourning  on  the  2d  day  of  June,  the 
governor  nominated  for  county  commission- 
ers of  that  county  Charles  Marvin,  T.  V. 
Porter,  E.  F.  De  Cottes,  J.  D.  KeUy,  and 
W.  S.  Pickett,  but  the  senate  adjourned 
without  taking  any  action  on  the  nomina- 
tion; and  subsequently,  on  the  16th  day  of 
June,  the  governor  commissioned  the  last- 
named  parties,  each  for  a  separate  district, 
to  be  county  commissioners  "until  the  end 
of  the  next  ensuing  session  of  the  senate, 
unless  an  appointment  be  sooner  made  and 
confirmed  by  the  senate."  Powell,  George 
A.  De  Cottes,  and  Baer  claim  they  continue 
to  be  the  lawful  county  oommissicmers  by 
virtue  of  their  former  appointment;  where- 
as the  others  are  asserting  their  claim  un- 
der the  later  commissions. 

The  constitution  (section  5,  art  8)  ordains 
that  there  shall  be  appointed  by  the  gov- 
ernor, by  and  with  the  consent  of  the  abl- 
ate, in  and  for  each  county,  five  county  com- 
missioners, and  that  "thdr  terms  of  office 
shall  be  two  years,"  and  that  one  commis- 
sioner shall  be  sheeted  from  each  of  five 
districts  of  a  county.  The  fourteenth  sec- 
tion of  article  16  of  the  CMistltutlon  is  tliat 
"all  state,  county  and  municipal  officers 
sliall  continue  in  office  after  the  expiration 
of  tiifllr  official  terms  until  their  sacoesson 
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are  duly  qualified."  Hie  coatraitlon  of  tlie 
Powell  board  \a  that  they  are  continued  In 
olQce  by  this  section  until  the  quallflcation 
of  Buccesswa  who  may  be  nominated  by  the 
governor  and  confirmed  by  the  senate  at 
Bome  ensuing  seesion  of  the  legislature,  and 
that  the  govemor'a  acticm  In  the  appoint- 
ment of  the  new  or  Marvin  board  was  with- 
out authority  of  law. 

There  has  been  no  decision  of  the  precise 
point  by  this  court  At  the  general  election 
held  November  6,  1888,  perscas  were  elected 
to  fill  severally  certain  county  ofiaices  in 
Duval  county,  but  they  failed  to  give  bond 
and  qualify  within  60  days  after  their  elec- 
tion; and  it  was  held  in  an  advisory  opin- 
ion, rendered  January  16,  1889,  (5  South. 
Rep.  013,)  to  the  then  recently  Installed  gov- 
ernor, that  the  terms  of  such  county  officers 
beginning  on  the  first  Tuesday  after  the  first 
Monday  in  January,  1889,  had  become  va- 
cant on  account  of  the  omission  stated,  and 
that  he  was  authorized  to  fill  such  vacan- 
cies by  appointments,  which  would  expire 
on  the  qualification  of  successors  to  be 
chosen  at  the  g«ieral  election  In  1890.  In 
this  opinion  several  provisions  of  the  c(Histi- 
tution  are  referred  to,  the  controlling  ones 
as  to  the  power  and  lt99  limitations  b^ng 
the  seventh  section  of  article  8,  providing 
that,  "if  any  person  elected  or  appointed  to 
any  coimty  office  shall  fail  to  give  bond  and 
qualify  within  sixty  days  after  his  electl(m, 
the  said  office  shall  become  vacant;"  and 
sections  6,  7,  and  0  of  article  18,  of  which 
the  first  is  that  "the  term  of  office  of  all 
appointees  to  fill  vucancles  In  any  of  the 
elective  offices  under  this  constitution  shall 
extend  only  to  the  election  and  qualification 
ot  a  successor  at  the  ensuing  general  Sec- 
tion;" and  the  second,  that  "in  all  cases  of 
elections  to  flU  vacancies  In  offices  the  elec- 
tion shall  be  for  the  unexpired  term;"  and 
the  last  fixing  the  first  Tuesday  after  the 
first  Mcmday  In  Novemb^,  1888,  and  every 
two  years  thereafter,  as  the  days  for  the 
election  of  all  elective  state  and  county  offi- 
cers "whose  terms  are  about  to  expire,  or 
for  any  office  that  shall  have  become  va- 
cant" As  is  mentioned  in  that  opinion,  the 
seventh  section  of  the  fourth  or  executive 
article  provides  that  "whai  any  office,  from 
any  cause,  shall  become  vacant,  and  no  mo<le 
is  provided  by  this  constitution  or  by  the 
laws  of  the  state  for  filling  such  vacancy, 
the  governor  shall  have  the  power  to  fill  such 
vacancy  by  granting  a  commission  for  the 
unexpired  term;"  but  It  was  held  that  the 
term  of  Uie  executive  appointment  was 
limited,  not  by  this,  but  by  the  sixth  section 
of  the  eighteenth  article,  supra.  It  was  not 
thought  then  that  the  power  and  duty  of 
the  Incnmbenta  of  the  preceding  terms  to 
hold  over  under  section  14  of  article  16, 
supra,  (State  v.  Saxon,  25  Fla.  792,  796,  797, 
6  South.  Bep.  858;  Id..  30  Fla.  668,  700,  12 
South.  Rep.  218,)  was  a  limitation  upon  the 
power  of  the  executive  to  appoint  to   fill 


the  vacancies  recognized  by  section  7  of  arti- 
cle 8  to  exist;  nor  is  it  so  contended  now; 
but,  on  the  contrary,  we  understand  the  cor- 
rectness of  the  conclusion  reached  in  the 
advisory  opinion  to  be  conceded. 

The  primary  question  presented  by  the 
case  before  us  Is  whether  or  not  there  wa« 
a  vacancy  in  the  office  of  county  commis- 
sioner of  Duval  coimty  when  the  governor 
commissioned  the  Marvin  board.  The  posi- 
tion of  coimsel  for  the  Powell  board  is  that 
there  was  not  a  vacancy,  and  for  the  reason 
that  the  constltntion  contemplates  that  the 
old  commissioners,  shall  continue  In  office  un- 
til new  commissioners,  confirmed  by  the  sen- 
ate on  the  nomination  of  the  governor,  have 
"duly  qualified;"  that  such  commissioners, 
and  no  others,  as  long  as  the  old  remain  in 
office,  are  the  "successors"  of  the  latter, 
within  the  meaning  of  secticm  14  of  article 
16.  Of  course,  it  is  not  to  be  denied  that 
it  was  the  duty  of  the  governor  to  send  to 
the  senate  nominations  for  confirmation,  as 
he  did  at  the  Inst  session  of  the  legislature; 
and  we  deem  it  entirely  immaterial  to  the 
decision  of  this  case  to  consider  whether 
the  terms  of  such  no)ninees,  Iiad  they  been 
confirmed,  would  liave  begun  at  the  time 
of  such  confirmation,  or  not  until  the  12th 
of  June,  the  day  succeeding  the  exi>iratl(Hi 
of  the  two  years  n.imed  in  the  commissions 
of  the  Powell  board,  or  at  a  still  differeat 
time.'  Passing,  as  not  meriting  discussion, 
wlien  the  term  actually  began,  there  was 
still  a  term,  either  begun  or  about  to  begin, 
which  the  law  required  to  be  filled  by  the 
action  of  the  governor,  with  the  consent  of 
the  senate.  That  it  was  the  duty  of  Uie 
senate  to  act  on  tbrae  nominations,  giving 
or  refusing  consent  thereto,  can  never  be 
seriously  denied,  except  upon  the  hypothesis 
that  the  terms  of  the  old  cominlssionerB 
had  not  expired  in  fact,  and  that  conse- 
quently th»e  were  not  yet  any  new  terms 
to  flU.  No  such  contention  as  this  is  pre- 
sented. Assomlng— wliat  Is  not  denied— 
that  the  nominations  were  lawfully  made, 
there  was  at  least  a  prospective  vacancy  in 
office,  wUch  the  conatiltutioa  contemplated 
should  be  filled  by  the  gov^nior,  with  the 
consent  of  the  senate;  and  we  are  fully  sat- 
isfied, even  assuming  that  the  two  years 
for  whldi  the  old  board  w&ee  confirmed  had 
actually  expired,  that,  poiding  the  session 
of  the  senate,  tiiere  was  no  power  in  the 
governor  alone  to  appoint  to  fill  a  vacancy. 
Pending  such  session  the  old  commissioners 
continued  in  office  under  section  14  of  arti- 
cle 16.  They  did  not  hold  over,  however, 
as  furnishing  the  "mode"  provided  by  the 
constitution  tar  filling  the  new  term,  but 
simply  as  filling  a  part  at  the  new  term 
temporarily,  and,  at  leasf  until  tue  govnnor 
and  senate,  both  of  whom  were  in  a  posi- 
tion to  act,  should  do  so.  The  govonor 
and  senate,  while  In  a  position  of  pnesent 
capacity  to  act,  were  the  "mode"  provided 
by  the  constitution  for  filling,  the  new  term, 
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and  until  they  should  do  so  the  organic  law 
contemplated  that  the  old  commlsaloners 
should  holi  over  "after  the  ezpiratlou  of 
their  official  terms;"  not  as  holding  a  part 
of  the  official  term,  bat  simply  as  the  lawful 
occupants  of  a  part  of  another  twm  until 
the  appointing  j^wer  capable  of  filling  it, 
whatever  that  power  may  be,  should  act, 
and  the  appointee  quaUfy.  This  holding 
over  is  necessarily  not  a  limitation  on  the 
power  of  the  governor  and  senate.  It  could 
not  be,  because,  if  it  were,  there  could  be 
no  appointment  to  the  new  terms  of  offices 
after  the  expiration  of  the  "official  terms," 
or  during  such  post-official  holding;  nor,  if 
the  advisory  opinion  is  correct,  was  It  a 
limitation  upon  the  power  of  the  governor 
in  the  case  covered  by  it,  though,  of  course, 
as  a  matter  of  fact,  the  old  officers  there 
held  over  into  the  new  terms,  by  virtue  of 
the  stated  fourteenth  section,  untu  the  ap- 
ix^tees  of  the  governor  qualified. 

Of  course  it  Is  not  to  be  lost  sight  of  that 
in  the  cases  covered  by  the  advisory  opinion 
the  people  had  acted  at  the  time  and  in  the 
manner  provided  by  the  constitution  for  se- 
lecting the  persons  to  fill  the  new  terms, 
and  the  vacancy  recognized  to  exist  there 
had  grown  entirely  out  of  the  default  of  the 
persona  selected  to  do  their  part  In  qualify- 
ing for  their  positions;  and,  such  default 
having  extended  beyond  the  period  allowed 
by  section  7  of  article  8  for  qualifying,  they 
forfeited  the  right  which  their  election  by 
the  people  gave  them  to  hold  the  office,  and 
It  became  "vacant,"  as  declared  by  the  con- 
stitution in  sectioa  7  of  article  8;'  and  this, 
too,  notwithstanding  the  provisions  of  sec- 
tion 14  of  article  16  as  to  the  holding  over  of 
former  tncumlvents.  In  the  case  before  us 
the  omission  of  a  filling  of  the  new  term  is, 
on  the  amtraiy,  attributable  solely  to  the 
fact  that  the  senate  has  failed  to  take  any 
action  on  nominations  sent  to  It  by  the  gov- 
ernor. It,  however,  notwithstanding  this 
dUference  In  the  cases,  cannot  be  denied  that 
the  advisory  opinion  is  entirely  inconsistent 
with  the  idea  that  the  fourteenth  section  of 
article  16  was  intended  by  the  constitution 
as  the  "mode  •  •  •  iwovlded"  by  the  con- 
stltntlon  for  filling  the  new  office,  or  as  a 
limitation  upon  the  power  of  the  governor 
to  appoint  The  conduslon  of  that  opinion 
is  predicated  upon  the  theory  that  that  sec- 
tion was  not  intended  to  continue  the  in- 
cumbMit  of  the  former  term,  chosai  by  the 
people  themselves,  in  the  new  office  until 
the  people  should  wet  at  the  next  "ensuing 
general  election,"  (section  6,  art  18,)  and  the 
subject  of  their  choice  at  such  election 
riiould  qualify,  but  that  it  was  Intended  to 
supply  an  lncamt>ent  until  the  governor 
should  act  and  thereby  prevent  an  hiatus 
In  govennnent 

If  the  stated  fourteoith'  section  can  be 
given  tiie  effect  of  having  been  intended  to 
fin  the  new  terms  of  offices  with  former  In- 
cumbents imtil  the  original  power  authorized 


to  fill  them  does  so,  there  te  so  room  tor 
doubting  the  illegality  of  Oov.  Mitchdl's  ac- 
tion in  the  appointm^it  of  the  Marvin  board, 
or  for  questioning  the  right  and  duty  of  the 
Pow^  board  to  hold  over  till  the  senate 
shall  confirm  successors  to  them,  no  matter 
how  long  that  may  be.  Was  tb&t  section 
Intended  to  have  this  effect?  There  was  no 
such  general  provision  in  the  constitnticNi  of 
1868,  of  which  the  present  organic  law  is  a 
revision,  yet  in  the  caae  of  cabinet  officers 
the  provision  was  tha;t  they  Should  h(dd  tbeii 
offices  "the  same  time  as  the  governor,  or 
until  their  successors  abaU.  be  qualified;" 
and  in  that  of  a  county  judge  It  was  tliat  he 
Bhould  hold  his  office  for  "four  years  from 
the  date  of  his  commission,  or  until  his  suc- 
cessor is  appointed  and  qualified;"  and  in 
the  cases  of  state  attorneys  it  was  the  same, 
substituting  "and"  for  "or."  Each  of  these 
officers  was  appointed  by  the  governor 
upon  the  advice  and  consent  of  the  senate. 
The  sole  provision  In  ttiat  constitution  as  to 
appointments  to  fill  vacancies  was  the  sev- 
enth section  of  article  6,  which  section  corre- 
sponds to  the  seventh  section  of  article  4  of 
the  present  organic  law,  set  out  supra,  the 
only  difference  being  that  the  words  "wliich 
shall  expire  at  the  next  Section"  appear  hi 
the  di  instrument  in  place  of  the  words 
"for  the  unexpired  term"  in  the  new  one. 
The  first  legislature  assembled  under  that 
constitution  passed  an  act  relating  to  vacan- 
cies in  iMcea,  a{)proved  August  6,  1868, 
which,  after  defining  certain  vacancies,  en- 
acted that  'in  all  such  cases,  and  in  all  othM- 
cases  in  which  a  vacancy  may  occur,  if  the 
office  be  a  state,  district  or  county  office, 
other  than  a  member  or  officer  of  the  legis- 
lature. It  shall  be  the  duty  of  Ihe  governor  to 
fill  such-  office  by  an  appointment;  •  •  • 
and  in  cases  requiring  the  confirmation,  or 
the  advice  and  consent  of  the  senate,  the 
person  so  ^pointed  may  bold  tmtll  the  end 
of  the  next  ensuing  session  of  the  senate,  un- 
less an  appointment  be  sooner  made  and  c<xi- 
flrmed  or  consented  to  by  the  senate."  Sec- 
tion 217,  Rev.  St  In  the  advisory  opinion 
of  February  1,  1872,  (Li  Fla.  277.)  the  valid- 
ity of  this  stattite  was  recognized  in  connec- 
tion with  the  cffice  of  attorney  general, 
where  a  vacancy  other  than  at  the  com- 
mencement of  a  term  oqcurred  in  the  office 
during  the  recess  of  the  leglslatiue.  There 
is  no  doubt  that  the  practical  constructlwi 
placed  upon  the  constitution  of  1868  from 
January,  1877,  till  it  was  supplanted  in  Jan- 
uary, 1887,  by  the  present  revision,  to  say 
notlilng  of  the  prior  ^ht  or  nine  years  of 
its  operation,  was  that  the  old  incumbent  in 
the  offices  of  county  Judge  and  state  attorney 
should  not  hold  over  imtU  the  qualification 
of  successors  confirmed  by  the  senate,  but, 
on  the  expiration  of  their  terms  or  commis- 
sions, in  the  absence  of  the  senate,  new  ap- 
pointments were  made  by  the  governor,  to 
hold,  as  provided  by  the  atx>ve  act  of  1868, 
(section  217.  Rev.  St,  aopra.)    There  is  noth- 
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tng  in  the  practical  working  of  the  govem- 
ment  as  to  the  office  of  attorney  general  that 
Is  inconsistent  with  that  as  to  the  other  two 
offices  mentioned. 

The  position  taken  In  b^ialf  of  the  re- 
lator and  the  Powell  board  is  based  on  an- 
thorities  requiring  careful  consideration.  In 
Pennsylvania,  in  the  case  of  Com.  v.  Han- 
ley,  9  Pa.  St  513,  where  the  newly-elected 
officer  died  before  his  term  began,  and  with- 
out haying  qualified,  the  provision  of  the 
constitution  was  that  the  officers  "shall  hold 
their  offices  for  three  years  if  they  stiall  so 
long  behave  themselves  well,  and  until  their 
sacceaaors  shall  be  duly  quallfled.  Vacancies 
in  any  of  said  offices  shall  be  filled  by  ap- 
pointments, to  be  made  by  the  governor,  to 
continue  until  the  next  g^ieral  election,  and 
until  successors  shall  be  dected  and  quali- 
fied as  aforesaid."  It  is  said  in  the  opinion 
that  the  fundamental  error  that  lay  at  the 
foot  of  the  relator's  case,  he  having  been  ap- 
pointed by  the  governor  on  the  theory  that 
there  was  a  vacancy,  consisted  in  the  as- 
sumption that,  according  to  the  spirit  of 
the  constitution,  the  tenure  of  county  offices 
is  strictly  limited  as  to  time,  and  that  he  was 
elected  and  commissioned  only  for  this  time, 
viz.  three  years,  and  that  any  extension  of 
the  time  arises  solely  from  the  exigency  of 
the  case,  and  must  be  strictly  construed, 
and  that  this  was  plausible  only  by  obliter- 
ating from  the  constitution  several  impor- 
tant words.  The  meaning  of  the  constitu- 
tion was  held  to  be  that  regular  incum- 
bents could  not  hold  office  less  than  three 
years  if  they  bdiaved,  although,  on  the  hap- 
pening of  certain  contingencies,  they  might 
hold  tor  a  longer  period;  and  that  former 
incumbents,  duly  elected  and  qualified, 
should  hold  until  saccessors  were  "duly 
quallfled,"  and  that  "duly  qualified"  included 
an  electi<»  by  the  people,  but  that  the  elec- 
tion did  not  of  itself  ffil  the  office  or  make 
a  successor,  but  the  party  elected  must  also 
give  bond,  and  be  sworn  and  commissioned, 
to  be  a  "duly-qualified"  successor;  that  the 
governor  could  appoint  wily  where  there 
was  a  Tacan<7,  and  there  could  not  be  a 
VBjcancy  In  an  office  where  there  was  a  per- 
son in  possession,  having  a  perfect  right  to 
exercise  its  functions  and  receive  its  emolu- 
ments; and,  further,  that  the  primary  object 
of  the  framers  of  ttie  amended  constitution 
was  to  diminish  as  far  as  practicable  execu- 
tive patronage;  and  in  accordance  with  this 
policy  it  was  thought  proper  to  confine  the 
power  of  s{>pointment  to  the  single  case 
where  there  was  no  one  authorized  to  per- 
form its  fimcti(ms.  The  decision  was  that 
the  appointment  by  the  governor  was  illegal, 
and  that  the  defendant  held  over  until  some 
one  should  be  elected  by  the  people,  and 
duly  quallfled.  In  Missouri,  in  the  case  of 
State  V.  Lusk,  18  Mo.  333,  the  statute  pro- 
vided that  the  state  printer  to  be  elected 
at  eadt  session  of  the  legislature  should  hold 
his  oSUso  "for  two  years,  commencing  the 


first  day  of  May  next  thereafter,  and  until 
his  successor  shall  be  elected  and  quallfled.** 
The  legislature  of  1852  falling  to  elect   a 
printer  at  one  session,  the  governor  made  an 
appointment,  and  it  was  decided,  one  of  the 
three  Judges  dissenting,  that  the  incumbent 
elected  in  1850  held  over.     The  sole  ques- 
tion was  held  to  be  whether  or  not  the  oMco 
became  va-'.ant  on  May  1,  1852,  and  it  was 
said  that  the  public  printer  was  a  statutory 
oS&ce,  and  tliat  it  was  to  be  taken  as  the 
clear  intent  of  the  statute  that  he  should  be 
the  app<rintee  of  ttie  assembly,  except   in 
those  cases  arising  after  a  person  has  been 
legally  in  office,  where  It  becomes  vacant  by 
death   or   resignation   or   like   casualty,    in 
which  cases  the  governor  was  authorized  to 
fill   the    vacancy;  that   under   the   express 
terms  of  the  act,  then,  the  former  incumbent 
was  In  office  when  the  governor  issued  the 
commission  to  the  relator,  and  was  in  under 
an  election  by  the  assembly;  that  the  stat- 
ute Intended  to  continue  him  In  office  until 
a  successor  was  elected  by  the  body  having 
power  to  app<rint  such  successor,  and  the 
failure  of  that  body  to  make  the  appoint- 
ment when  it  should  have  been  made  did 
not  vacate  his  office.     In  Oalifomla,  in  Peo- 
ple V.  Reid,  6  Cal.  288,  where  a  statute  pro- 
vided that  the  legislature  should  dect  a  des- 
ignated officer,  and  that  he  should  hold  "his 
office  for  two  years,  and  until  his  successor 
is  appointed  and  qualified,"  and  the  legis- 
lature failed  at  one  of  its  sessions  to  dect. 
It  was  held  that  the  office  became  de  Jure 
vacant  at  the  expiration  of  the  Incumbent's 
term,   and  the  governor   might  appoint  to 
the  vacancy,  under  the  eighth  section  of  the 
flfth  article  of  the  constitution  of  that  state, 
which  was  the  same  as  the  seventh  section 
of  our  fifth  article,  substituting  for  the  ex- 
pression, "for  the  unexpired  term,"  in  thR 
latter,  the  words,  "which  shall  expire  at  the 
end  of  the  next  session  of  the  legislature, 
or  at  the  next  election  by  the  people."    In 
the  opinion  In   this  case  the  Pennsylvania 
case  and  the  former  of  the  Missouri  cases 
are  referred  to  and  disapproved;  and  it  was 
said  that  the  words,  "and  until  his  successor 
is  appointed  and  quallfled,"  were   only  In- 
corporated to  prevent  an  hiatus  or  Interreg- 
num occurring  between  the  date  of  the  ter- 
mination of  the  office  and  the  date  of  the 
successor's  entry  upMi  his  duties,  and  that 
in  this  interval  he  was  a  mere  locum  tenens. 
In  People  v.  Mlzner,  7  Cal  519,  that  of  Reld, 
supra,  and  that  of  Mott,  3  CaL  504,  where  a 
Judicial  district  was  created,  and.  the  leg- 
islature fttlllng  to  provide  a  Judge,  the  gov- 
ernor  appointed   one,    were    recognized  as 
holding  properly,  that  a  vacancy  arose  from 
the  failure  of  the  appointing  pow«:  to  act 
In  People  v.  Whitman,  10  CaL  38,  the  party 
elected  comptroll^  did  not  qualify,  and  the 
governor  appointed  the  relator  to  the  new 
term,  but  the  old  Incumbent  refused  to  ma- 
render  the  ot&CB.     The  provision  of  the  con- 
stitution was  that  he  "should  hold  his  office 
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for  two  years  from  tlie  time  of  his  Installa- 
tion, and  until  his  successor  shall  be  quali- 
fied."   Of  this  language  It  was  said  by  the 
court  that  the  term  of  the  ofQlce  Is  fixed  at 
two   years  certain,   with  a   contingent  ex- 
tension, and  that  when  the  contingency  hap- 
pens the  extension  is  as  much  a  part  of  the 
entire  term  as  any  portion  of  the  two  years; 
that  the  language  was  Just  as  clear  and  ex- 
press that  he  should  hold  It  until  his  soccee- 
sor  was  qualified  as  for  the  two  years;  that 
both  provisions  relate  to  the  term  for  which 
be  should  hold  his  office;  and,  in  effect,  that 
the  fftUure  of  the  comptroUer-elect  to  qtial- 
ity  created  no  vacancy  in  the  office,  but  a 
mere  extension  of  the  term  of  the  particular 
incumbent.    The  decision  of  the  court.  Judge 
Field  dissenting,  was  that  the  prior  incum- 
bent continued  In  <^ce  tlU  the  election  and 
qualification  of  a  successor.     It  is  said   in 
the  opinion  that  the  executive  officers  were 
elected  by  the  people,  and  that  under  an 
elective  system  it  Is  more  proper  that  the 
officers    should    hold    over   than    that    the 
duties  should  devcdve  upon  lliose  In  whose 
selection  the'  people  have  no  choice,  and  that 
it  w^as  only  in  cases  where  there  is  no  in- 
cumbent of  the  particular  office  to  hold  over 
that  the  system  would  allow  the  appoint- 
ment of  the  executive  to  fill  the  office;  and. 
ottlng  the  Case  of  Mizner,  supra,  where,  we 
may  remark.  It  Is  said  that  the  secretary 
of  state  is  the  only  officer  created  by  the 
constitution  in  which  the  executive  consti- 
tutes any  part  of  the  appointing  power,  it 
is  observed  that  the  constitution  had  studi- 
ously restricted  the  patronage  of  the  govern- 
or.   People  V.  TUton,  87  OaL  614,  Is  a  case 
In  which  the  officer  was  to  be  elected  by 
the  legitdature  In  Joint  session,  and  was  to 
hold  "bis  office  for  the  term  of  four  years, 
and  nntU  his  successor  is  elected,  commis- 
sioned, and  qualified  as  in  this  act  provided." 
The  legislature  failed  to  elect,  and  the  gov- 
ernor,   holding  there   was   a   vacancy,    ap- 
pointed and  commiarioned  the  relator  to  the 
office.     It  was  held  that  the  next  legislature 
might  elect,  and  that  until  there  was  such 
an  electl<«i  the  def^idant,  the  old  incumbent, 
held  o^er.    Two  of  the  five  Judges  dissent- 
ed,    nie  reasoning  Is  about  the  same  as 
that  in  the  Case  of  Whitman,  it  being  also 
said.  Inter  alia:  "It  was  evidently  intended 
by   the  legislature  that  the  commissioners 
dected  l^  the  I^ISIatnre  should  hold  till  an- 
other should  be  elected,  notwithstanding  one 
legislature  might  fail  to  act.     It  is  provided 
in  the  fifteenth  section  that  when  vacancies 
occur  in  certain  modes  the  governor  shall 
appoint  to  hold   until   it   can   be  regularly 
filled   tn  the  appohited  mode.    But  in  all 
these  cases  there  Is  no  incumbent,  locum  te- 
nens,  or  party  in  any  way  authorized  to  dis- 
charge  the   duties   of  the  office.     The   fif- 
teenth seeUmi  enumerates  the  cases  in  whldt 
It  was  Intended  that  the  governor  should  ap- 
point,   and   it   must  be  presumed    that   it 
enanaerates  all  such  cases.     It  seems  mani- 


festly the  Intention  of  the  legislature  not  to 
authorize  the  governor  to  appoint  In  any 
case  where  there  is  a  party  authorized  to 
discjiarge  the  duties  of  the  office.  Although 
the  term  has  expired,  and  the  old  incumbent 
only  holds  over  till  his  successor  is  duly 
qualified,  although  he  is  not  entitled  to  hold 
as  the  regular  incumbent  of  the  term,  he  is 
still  a  temporary  Incumbent,  and  authorized 
to  discharge  the  duties  of  the  iKwitlon  until 
a  regular  incumbeat  of  the  term,  duly  quali- 
fied, presents  himself.  He  Is  not  merely 
acting  de  facto,  bat  de  Jure,  under  the  ex- 
press authority  of  the  law.  •  •  •  The 
provision  is  not  that  the  old  Incumbent  shall 
hold  till  the  electing  body  has  an  oppor- 
tunity of  electing  a  successor,  but  till  "his 
successor  is  elected,  commissioned,  and  quail- 
fled  as  In  this  act  provided,'  •  *  •  by 
a  joint  conventicm  of  the  legidature,  and  not 
by  ai>polntment  by  the  governor."  In  Peo- 
ple V.  Blssell,  49  Gal.  407,  the  d^endant's 
term  of  office,  the  office  being  one  for  ap- 
pointment by  the  governor  and  confirmation 
by  the  senate,  and  the  term  b^ng  for  four 
years,  would  have  expired  on  November  29, 
1S75.  In  July,  1874,  the  governor,  the  leg- 
islature not  being  In  session,  appointed  re- 
lator. In  the  opinion  the  views  of  the  ma- 
jority of  the  court  in  the  Case  of  TUton  are 
affirmed  by  at  least  two  of  the  Judges,  a 
third  concurring  "specially."  In  Rosborongh 
V.  Boardman,  67  CaJ.  116,  7  Pac.  Rep.  261, 
the  (pinion  was  expressed— People  v.  TUton 
and  People  t.  BisseU,  supra,  and  Stratton 
V.  Oulton,  28  Cal.  51,  being  cited,  one  of 
the  Judges  not  concurring  therein— that  a 
public  office  does  not  become  vacant  in  that 
state  except  upon  the  happenhig  of  one  of 
the  events  enumerated  in  the  statute.  In 
Indiana,  Stewart  v.  State,  4  Ind.  396,  no 
doction  was  held  for  school  trustee,  who 
was  to  be  chosen  annuaUy  and  continue  in 
ofl^ce  till  his  successor  should  be  elected  and 
qualified,  and  State  t.  Harrison,  113  Ind. 
434,  16  N.  B.  Rep.  884,  the  legislature 
faUed  to  dect  a  successor  of  the  Incumbent 
president  of  a  board  of  benevolent  Institu- 
tlons,  and  decided  under  a  section  of  the  or- 
ganic law,  to  the  effect  that  the  provision 
that  an  office  should  be  held  "for  any  given 
term  should  be  construed  to  mean  that  such 
officer  should  hold  for  such  term,  and  untU 
his  successor  shall  have  been  elected  and 
qualified,"  the  view  expressed  being  tliat  all 
officers  to  which  it  applied  were  held  by  the 
same  title,  or  by  as  high  and  lawful  tenure, 
after  the  prescribed  term,  until  tiie  title  of  a 
duly  elected  and  qualified  successor,  chosen 
by  the  same  electoral  body,  attaches,  as  be- 
fore and  during  such  term.  In  Ohio,  State 
T.  Howe,  25  Ohio  St  588,  where  a  statute 
continued  former  officers,  and  then  provided 
ftuA  their  "successors"  should  be  appointed 
by  the  governor  with  the  advice  and  con- 
sent of  the  soiate,  "to  hold  their  offices  for 
three  years  from  the  date  of  their  appoint- 
ment, and  until  their  successors  are  appoint- 
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lad  and  qttallfled,  nnleea  yacancles  occur  from 
death,  resignation,  or  removal  for  canse,  as 
bereln  provided,"  and  the  defendant  was 
thus  appointed  on  April  16,  1872,  and  the 
governor  appointed  relator  April  9,  1875,  the 
legislature  not  being  in  session,  to  hold  for 
three  years  from  April  16, 1875.  The  act  also 
provided  that  "vacancies  In"  such  (ifflcea 
"shall  be  filled  as  the  original  appointments 
are  made,  except  when  the  general  assem- 
bly la  not  in  session,  and  then  by  the  gov- 
ernor, until  the  twentieth  day  of  the  next 
sesslcm  of  tiie  general  assembly;"  section  8 
of  article  7  of  the  constitution  aiso  provid- 
ing as  to  such  officers  tnat  the  governor 
should  have  power  to  fill  all  vacancies  that 
might  occur,  until  the  next  session  of  the 
general  assembly,  sud  until  a  successor  to 
his  appointee  should  be  confirmed  and  quali- 
fied. In  NorUi  Carolina,  People  v.  Mclver, 
68  N.  C.  467,  where  the  provision  was  that 
the  "terms"  of  the  officers  were  "to  com- 
mence on  the  first  day  in  January  after  their 
election,  and  continue  until  their  successors 
are  elected  and  qualified,"  (section  1,  art.  3, 
and  section  13  of  the  same  article,)  it  was 
also  provided  that  "if  the  office  of  any  such 
officers  shall  be  vacated  by  death,  resigna- 
tion, or  otherwise,  it  shall  be  the  duty  of 
the  governor  to  appoint  another  until  the 
disability  be  removed,  or  his  successor  be 
elected  and  qualified."  In  Michigan,  Peo- 
ple V.  Lord,  9  Mich.  227,  the  officer  was 
to  hold  his  office  for  four  years,  and  "un- 
to  a  successor  la  elected  and  qualified." 
In  Maryland,  Smoot  v.  Somervllle,  59  Md. 
84,  the  constitution  provided,  as  to  all 
officers  appointed  by  the  governor  and  sen- 
ate, that  they  should  be  nominated  to  the 
senate  within  50  days  of  the  oommmce- 
ment  of  the  session,  their  terms  of  office 
should  commence  on  a  stated  day,  "and  con- 
tinue for  two  years,  and  until  their  succes- 
sora  respectively  quaUfy  according  to  law;" 
and  that  in  case  of  any  vacancy  during  a  re- 
cess of  the  senate  In  any  office  which  the 
governor  had  power  to  lUl  he  should  make 
aa  appolntmoit,  to  last  till  the  end  of  the 
next  session,  or  until  some  other  person 
(bould  be  appointed  to  the  same  office,  snch 
nomination  to  be  sent  to  the  senate  within 
30  days  aftM-  its  meeting;  and  If  a  vacancy 
should  occur  diu-ing  a  session  sf  the  senate 
In  any  office  which  the  governor  and  senate 
have  power  to  fill,  he  should  nominate  to  the 
senate,  before  its  final  adjournment,  a  proper 
person  to  fill  tlie  vacancy,  unless  such  va^ 
cancy  should  occur  within  10  days  before 
such  adjournment  Here  the  governor  nomi- 
nated a  person  for  successor  to  an  existing 
Incumbent,  and  the  senate  rejected  him,  and 
then  he  nominated  another,  and  the  senate 
adjourned  the  same  day,  without  taking  any 
action  on  it,  and  after  the  adjournment  the 
governor  apiwlnted  the  last-named  person. 
One  of  the  Judges  dissented. 

There  are,  however,  authorities  of  a  con- 
trary effect.   la  the  case  ot  State  t.  Codce, 


54  Tex.  482,  where  an  assessor  of  taxes  was 
elected  at  a  general  election,  and  failed  to 
qualify^  within  the  time  allowed,  and  some 
days  after  resigned,  and  thereupon  the  de- 
fendant was  appointed  and  qualified.  The  per- 
son elected  at  the  previous  election,  Bitikford, 
had  duly  qualified,  and  altered  upon  the  du- 
ties of  his  office.  Bickford,  claiming  to  hold 
over,  sued  for  the  office.  The  constitution 
provided  for  an  election  of  an  assessor,  who 
should  "hold  his  office  for  two  years,  and  un- 
til his  successor  is  elected  and  qualified." 
A  statute  gave  authority  to  the  commission- 
ers' court  to  fill  a  vacancy  for  tbe  unexpired 
term  only,  and  until  the  election  and  quallfl- 
cation  of  an  assessor  at  the  next  general  elec- 
tion. In  the  opinion  it  Is  said:  "Under  what 
circumstances  an  incumbent  who  Is  entitled 
to  hold  office  until  his  successor  is  elected  or 
appointed  and  qualified  can  lawfully  hold 
over  has  frequently  been  the  subject  of  Ju- 
dicial Investigation,  and  has  given  occasion 
to  disagreement  of  opinion.  The  primary  ob- 
ject of  this  provision  that  the  Incumbent  Is 
entitled  to  hold  until  his  successor  is  elected 
or  qualified  is  simply  to  prevent,  on  groimds 
of  public  necessity,  a  vacancy  in  fact  In  of- 
fice until  the  newly  elected  ot  appointed  offi- 
cer can  have  a  reasonable  time  within  which 
to  qualify.  The  right  of  the  officer  who  thus 
holds  over  la  by  sufferance,  rather  than  by 
any  intrinsic  titie  to  the  office.  This  view  ac- 
cords with  the  settied  policy  of  our  state  con- 
stitution restricting  the  duration  of  the  terms 
of  office."  It  was  held  that  the  appolntmoit 
was  valid.  In  the  opinion  of  Judge  B^eld  in 
People  V.  Whitman,  supra,  dted  with  ap- 
proval in  the  Texas  case  Just  mentioned,  it 
Is  s^d:  "The  existence  of  an  incumbent  and 
a  vacancy  In  the  same  office  at  the  same  time 
Is  only  Impossible  where  the  office  is  of  the 
same  term.  Qiliere  is  one  office,  but  there  are 
different  terms  in  which  It  is  to  be  held.  It 
may  be  filled  for  one  t«m  and  vacant  for 
the  succeeding  term.  •  •  •  The  constitnr 
tion  limits  the  term  of  tlie  office  of  comp- 
troller to  two  yeius;  but  that  there  may  be 
no  interregnum  between  the  exphration  of  his 
term  and  the  entry  of  his  successor  it  also 
provides  that  he  shall  hold  till  his  sncceasor 
is  quaUfied.  The  successor  is  to  be  designat- 
ed In  one  of  two  ways:  In  the  first  Instance, 
the  designation  is  to  be  made  by  the  people; 
but,  if  that  falls  to  fill,  the  office,  then  the 
designation  is  to  be  made  by  tbe  governor. 
There  is  no  difference  between  a  vacancy  oc- 
casioned by  the  failure  of  the  person  elected 
to  qualify  and  a  vacancy  occasioned  by  hla 
resignation  Immediately  upon  qualifying.  If 
any  other  view  could  be  sustained  it  would 
follow  that  the  old  incumbent'  would  hold 
for  the  entire  term  for  which  *tiie  person 
falling  to  qualify'  was  elected."  And  in  the 
dissenting  opinion  in  Tilton's  Case,  supra.  It 
was  held  that  the  legislature  had  no  power 
to  continue  the  old  Incumbent  in  office  be- 
yond four  years,  the  constitutional  limit  ot 
terms  of  statutory  offices,  without  a  re-eleo- 
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tloB,  ezc^t  as  a  mere  locnin  tenens,  to  avoid 
an  interregnum  in  office;  and  that  the  office 
would  be  vacant,  nevertheless,  and  snbject  to 
be  liUed  by  the  governor  In  the  absence  of 
other  method  designated  by  law.  In  Attor- 
ney General  v.  Burnham,  61  N.  H.  694,  the 
statute  made  it  the  duty  of  the  Incumbent 
prudential  committee,  a  district  school  offi- 
cer, to  issue  ills  warrant  for  the  annual  elec- 
tion by  the  votra«  of  the  district,  and,  if  he 
neglected  to  do  so,  a  Justice  might  do  bo  on 
application,  and,  if  the  officers  wore  not  cho- 
soi  before  a  stated  day,  a  vacancy  should  be 
deemed  to  exist  The  prudential  committee 
and  certain  other  officers  were  to  hold  Uieir- 
officee  for  one  year,  or  until  otliers  are  elect- 
ed or  appointed  and  qualified  in  their  stead; 
and  the  provision  of  another  section  of  the 
statute  was  that  whenever  a  vacancy  occurs 
from  any  cause  the  selectmen,  upon  applica- 
tion, are  required  to  flU  the  vacancy,  and  the 
officers  appointed  hold  their  offices  until  new 
ones  are  legally  chosen  and  qualified.  Bum- 
ham,  the  defendant,  was  the  old  incumbent, 
and  claimed  to  have  been  re-elected  at  a 
meeting  held  under  a  notice  which  he  had 
put  np,  but  which  had  l>een  torn  down  at 
once,  through  a  conspiracy  to  which  he  was 
a  party,  which  meeting  was  attended  by  less 
than  one-tenth  of  the  voters,  and  was  not 
known  of  except  by  those  who  were  private- 
ly Informed.  This  election  was  held  to  be 
illegal,  but  it  was  further  held  that  it  was 
the  intention  of  the  statute  that.  If  the  dis- 
trict failed  to  bold  its  annual  meeting  before 
April  20tb,  the  offices  should  be  deemed  so 
far  vacant  that  the  sdectmen  might,  upon  ap- 
plication, appoint  persons  to  perform  the  du- 
ties, but  that.  In  default  of  such  appointment 
or  of  an  election,  the  Incumbents  of  the  pre- 
ceding year  should  hold  over,  in  order  that 
there  might  be  no  Interruption  in  the  manage- 
ment of  the  affairs  of  the  district;  that  after 
April  19th  they  were  to  be  regarded  rather 
as  temporary  occupants  of  the  offices,  liable 
at  any  moment  to  be  displaced  by  the  ap- 
pointees of  the  selectmen,  or  at  the  next  an- 
nual meeting,  if  none  were  appointed. 

It  may  be  specially  remarked  of  the  Penn- 
sylvania case  that  a  failure  to  qualify,  which 
waa  held  there  not  to  constitute  a  vacancy, 
haa,  at  least  in  the  case  of  all  elective  county 
offices^  beat  made  by  an  espress  provUdon  of 
our  coDstltutl(Hi  to  create  a  vacancy;  and  our 
statute  extends  as  wdl  to  the  cases  of  ap- 
pointments In  offices,  (Rev.  St  U  214-217;) 
and  of  this  decision,  and  of  all  the  others 
reaching  the  same  conclusion,  it  may  be 
safely  affirmed  that  the  purpose  attrilnited 
by  them  to  the  oxistitution  oe  statute  un- 
der oomtfdetatlon,  that  the  old  Incumbent 
should  hold  over  to  the  exclusion  of  any 
appointment  by  the  governor,  is  to  be  found 
in  the  effect  of  the  language  of  the  provision, 
and  the  taat  of  limiting  the  apx>olnting  power 
to  cases  of  vacancy,  coiqtled  with  the  fur- 
ther idea  that  there  can  be  no  vacancy  in 
an  office  where  there  la  any  person  who  has 


tbe  legal  right  to  ex^dse  its  functions  and 
recdve  its  emoluments.  TbB  di^xwitlon 
shown  by  the  pe(q;>le  in  their  org;anic  law, 
or  the  legislature  in  a  statute,  to  limit  the 
power  of  the  governor,  the  fact  that  the 
failure  of  the  regular  or  ordinary  t^eaay  to 
appoint  to  or  to  fill  the  new  term  has  not 
been  made  a  cause  of  vacancy,  and  the  idea 
of  the  wholeeomeness  of  continuing  an  ex- 
perienced official  in  office,  are  also  Invoked 
by  these  courts  as  an  auxiliary  in  reaching 
a  concluaJton.  There  in  no  purpose  to  ques- 
tion now  the  result  wliidh  these  several  de- 
dstons  liave  reached,  though,  as  Is  appar- 
&it,  they  have  not  alwt^  commanded  unan- 
imous conduatona  Still  it  cannot  be  main- 
tatned  that  the  mere  fact  that  a  constitution 
or  a  statute  provides  a  persmi  to  fill  a  new 
term  of  an  office,  or  to  perform  its  duties 
until  a  successor  is  chosen  and  qualified,  is 
conclusive  upon  the  question  whether  or  not 
tliat  snooeasor  can  be  chosen  in  any  other 
mode  than  that  by  which  the  continuing  in- 
cumbent was  selected.  That  it  has  its 
weight  in  shaping  the  conclusion,  cannot  be 
denied,  but  it  Is  merely  one  fact  to  be  con- 
sidered with  such  others  as  the  law  may 
present  In  fcnming  a  correct  Judgment  as 
to  the  meaning  of  that  law,  whether  organic 
or  statutory. 

The  Inquiry  confronting  us  is  as  to  the  pur- 
pose shown  by  our  own  system.  There  is  in 
tbe  language  of  the  fourteenth  section  of  our 
sixteenth  article  a  dear  implication  that 
the  tenure  of  old  incumbents  after  the  ex- 
piration  of  the  term  prescribed  by  the  con- 
stitution or  law  is  not  a  part  of  the  term 
for  which  he  was  chosen;  or,  in  other  words, 
that  as  to  sudi  time  he  has  not  and  it  was 
not  intended  that  he  should  have,  an  un- 
expired legal  right  to  hold  onto  the  office 
until  a  successor  shall  be  chosen  in  the  same 
way  he  was,  as  distinguished  from  any 
other,  way,  or  as  implying  that  any  other 
mode  of  selection  was  contrary  to  the  int«it 
of  the  constitution.  The  use  of  the  words, 
"after  the  expiration  of  their  <^clal  teims," 
is  a  recognition  of  a  distinction  in  the  nature 
of  the  tenure  during  that  time  and  the  subse- 
quent time.  The  language  implies  and 
means  that  his  regular  or  permanent  tenure 
has  expired,  and  that  it  is  now  both  tem- 
porary and  a  part  of  another  term.  It  is 
different  from  that  used  in  the  Penneylvanla 
and  other  cases  dted  supra,  where  he  is  to 
hold  his  office  or  their  ofUceB  for  a  stated 
time,  and  until  his  successes  or  th^  suc- 
cessors shall  be  qualified,  or  duly  qualified, 
or  elected  and  duly  quallned.  It  is  not 
consistent  with  the  idea  that  the  section 
was  intended  as  anything  else  than  author- 
ity to  the  former  incumbent  to'  hold  until  a 
lawful  successor,  constituted  In  whatever 
manner  the  constitution  may  permit  shall 
qualify,  and  is  inconsistent  with  the  idea 
of  giving  such  incumbent  an  adverse  right 
to  the  place  against  any  one  except  a 
successor  chosen  in  tbe  same  way  that  be 
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was.  This  view  is  clearly  supported  by 
a  late  decision  in  Virginia,  where  it  was  at- 
tempted to  impress  on  the  court  of  appeals 
ot  that  state  the  conclusions  reached  in 
Penngylvania  and  other  concurring  states. 
The  case  is  that  of  Johnson  y.  Mann,  77 
Va,  265.  Johnson,  the  petitioner,  was  elect- 
ed treasurer  of  Petersburg  on  the  fourth 
Thursday  in  May,  1879,  for  the  term  of  three 
years,  to  commence  July  1,  1879,  and  quali- 
fied and  continued  In  office  for  the  full 
period;  and  at  the  election  in  May,  1882, 
Couch  was  elected  for  tbe  term  beginning 
July  1,  1882,  but  faUed  to  qualify  wlthui 
the  time  prescribed  by  law  for  so  doing.  The 
constitution  of  Virginia  (section  25,  art  6) 
declared  that  "Judges  and  all  other  officers 
elected  or  appointed  shall  continue  to  dls- 
chatge  the  duties  of  their  offices  after  their 
terms  of  service  have  expired,  until  their 
successors  liare  qualified."  The  charter  of 
Petersburg  conferred  upon  the  coriroratlon 
court  the  power  to  All  vacancies  occurring 
In  the  office  of  dty  treasurer.  Johnson 
daimed  that  under  the  above  section  of  the 
constitution  there  was  no  vacancy,  and  that 
he  was  the  rightful  incumbent,  and  en- 
titled  to  hold  over  for  the  full  term  of  three 
years,  or  until  the  term  of  the  successor  to 
be  dected  in  1885  should  begin,  there  being 
no  law  for  a  special  election.  The  decision 
of  the  court  on  a  rehearing,  modifying  its 
former  judgment,  was  that  Johnson  was  en- 
titled to  hold  over  only  until  the  qualifica- 
tion of  a  successor  to  be  appointed  by  the 
hustings  court  to  fill  the  vacancy.  Speaking 
of  the  section  of  the  constltutiwi,  the  court 
says:  "It  simply  provides  for  the  holding 
over  by  the  Incumbent  after  the  expiration 
of  his  term  until  his  successor  shall  qualify. 
The  plain,  unequivocal  import  of  this  sec- 
tion of  the  constitution  is  tliat,  when  the 
regular  term  expires,  the  office  becomes,  in 
the  eye  of  the  constitutlMi,  vacant,  but  with 
authority  to  the  Incumbrait  already  qualified 
to  continue  by  virtue  of  such  previous  qual- 
ification, made  effective  for  the  purpose  by 
the  constitution  to  disdiarge  the  functions 
of  the  office  until  he  is  succeeded  in  the 
way  preferred  by  the  people  as  pointed  out 
In  the  constitution  and  In  the  laws  made 
in  pursuance  of  that  Instrument  The  peti- 
tioner filled  out  his  regular  term,  and,  under 
the  constitutional  provision  being  considered, 
is,  to  prevent  evils  whidi  would  flow  from 
either  an  accidental  or  designed  failure  to 
qualify  on  the  part  of  the  person  elected 
to  succeed  him,  entitled  to  go  on  in  the  dls- 
cliarge  of  the  duties  appertaining  to  the  of- 
floe,— not  his  office,— so  far  Into  the  succeeding 
regular  term  as  the  time  when  his  succes- 
sor, legally  Selected,  shall  be  fully  equipped 
as  an  officer  to  take  charge  of  the  office  and 
perform  its  functions.  •  •  •  The  petIti<Hi- 
er  has  filled  out  his  full  regular  term,  and 
Is  simply  holding  on  In  this,  the  succeeding 
regular  term,  until  his  successor  shall  come 
duly  quaUfled  to  demand  and  have  the  ofBce; 


and  that  successor,  ex  necessitate  rel,  can 
hold  for  the  residue  of  the  present  regular 
term.  •  •  •  It  Is  Idle  to  argue  that  it  Is 
an  abuse  of  terms  to  say  an  office  Is  vacant 
when  a  person  Is  rightfully  In  possession  and 
discharging  all  the  functions  thereof.  It  Is 
enough  to  reply  that  It  Is  thus  written  in  the 
law.  The  office  of  treasurer  for  the  city 
of  Petersburg  ♦  •  •  is  temporarily  occu- 
pied by  a  sort  of  locum  tenens,  a  person 
designated  by  the  constitution,  and  thereby 
enabled  to  discharge  the  duties  of  the  sta- 
tion or  place  until  the  coming  of  his  succes- 
sor, appointed  and  qualified  as  prescrit>ed  by 
law." 

The  seventh  section  of  the  eighth  article 
of  our  constitution,  when  It  declares  that, 
"if  any  person  elected  or  appointed  to  any. 
county  office  shall  fall  to  give  bond  and 
qualify  within  sixty  days  after  his  election, 
the  said  office  shall  become  vacant,"  means 
that  the  term  which  such  person  so  in  de- 
fault was  elected  or  appointed  to  fill  shall, 
when  the  default  became  consummated,  be 
deemed  vacant,  to  all  intents  and  purposes, 
and  not  merely  that  the  newly-elected  per^ 
son  should  not  longer  have  the  right  to  fill 
it  "Vacancy"  here  means  that  the  office 
is  without  such  an  occupant  as  precludes  the 
filling  of  it  in  any  mode  which  the  constl- 
tutlcm  may  provide,  or  may  recognize  as 
lawful;  tliat,  notwithstanding  the  Incumbent 
of  the  former  term  may,  and  it  Is  contem- 
plated that  he  shall,  continue  In  office,  or 
perform  the  official  duties  of  the  said  office, 
after  the  expiration  of  his  official  term,  and 
until  ills  successor  Is  duly  qualified,  still  the 
office  is  vacant  as  to  the  new  term,  in  tbe 
sense  that  any  office  Is  vacant  which  Is  not 
occupied  by  a  person  chosen  to  fill  it  for 
such  term.  The  elective  county  offices  be- 
ing vacant  for  purposes  of  appointment  not- 
withstanding the  provision  of  the  fourteenth 
section  mentioned,  the  filling  of  the  same. 
In  the  absence  of  legislation,  would  be  con- 
trolled by  the  seventh  section  of  article  4, 
but  for  the  provisions  of  sections  6  and  7  of 
the  schedide,  the  former  of  wlilch  sections 
of  the  eighteenth  article  limits  the  executive 
appointment  to  the  next  regular  election. 
Advisory  Opinion,  25  Fla.  427,  5  South.  Rep. 
618.  Failures  to  qualify  even  for  the  period 
of  30  days  had  long  been  a  cause  of  vacancy, 
with  a  resulting  executive  duty  to  appoint 
Acts  1868,  p.  36,  (McGIel.  Dig.  p.  974)  The 
purpose,  then,  of  the  mentioned  fourteenth 
section  being  in  the  cases  of  these  officers 
merely  to  provide  a  person  to  perform  the 
duties  till  the  governor  may  appoint,  what 
is  there  in  the  constitution  to  give  it  a  dif- 
ferent or  other  effect  in  the  case  of  any  oth- 
er vacancy,  or  a  vacancy  in  any  other  office, 
as  to  which  the  governor  may,  under  any 
contingencies,  have  the  power  to  fill  a  va- 
cancy by  appointment? 

The  present  oonstitutloa  is  a  revlstoD  ot 
(he  old  one.  In  State  v.  Gamble,  18  Fla.  9, 
the  sevraith  section  of  the  fifth  artide  of  the 
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old  instrument  ms  coustmed,  and  it  was 
held  tliat  tbe  words  "next  dectioa"  owfined 
its  appHcstkHi  to  dectiTe  irfBceis,  and  tttat 
under  It  tbe  goveniar  bad  tbe  power  to  fin 
tbe  Tacancy  oocaskMied  by  tbe  ODBtn;  hj 
Jndgment  of  tbis  coort,  at  tbe  former  In- 
cumbent, wbo  was  fooiad  not  to  bare  beoi 
eligible  for  tbe  place  at  tbe  tbne  of  bis  elec- 
tl<Hi;  bat  tbat  the  ezecotiTe  appointment  ex- 
tended only  till  an  electkm  sboold  be  bdd, 
and  tbat  it  was  tbe  doty  of  tbe  andwiltieB 
to  can  an  election  witbin  a  reasonable  time; 
or,  in  other  words,  to  see  tbat  tbe  dection 
was  not  poetpmed  at  tbe  expense  of  tbe 
rights  of  tbe  people.  TIkmi^  tbe  atatntes 
provided  for  a  q>edal  Section  in  this  case, 
the  dedstcMD  of  the  court  was  tbat  tills  did 
not  sapply  an  tbe  necessitieB  of  government, 
and  tliat  an  appcrintmoit  imtQ  the  choice  at 
an  election  and  tlie  qualification  of  the  pei^ 
son  then  diosen  was  neoeasary  to  pi«T«it 
an  hiatos  in  govemment.  The  change  made 
by  tbe  revision  of  the  constitution  Is  to 
be  foond  in  the  use  of  tbe  wotds  "by 
granting  a  commission  tor  the  imexidied 
term"  for  "by  granting  a  commission  which 
shall  expire  at  the  next  election."  The  ef- 
fect of  this  change  is  twofold:  First,  it 
makes  the  section  I4>plicable  to  appointive 
as  well  as  elective  offices;  and,  second.  It 
vests  the  i^)p<rintee  with  tbe  nnexj^red  part 
(rf  the  term,  and  not  merely  tiU  an  electiMi 
or  another  appcrintment;  and  the  resolt  is 
that  wherever  the  oonstltntion  and  statutes 
are  both  silent  as  to  the  mode  of  filling  any 
partlcnlar  vacancy  which  may  occur  In  any 
elective  or  appointive  office,  then  the  govern- 
or is  to  flU  it  for  tbe  unexpired  term.  It  is 
apparent  tbat  the  purpose  of  the  conven- 
tion and  the  people  in  this  diange  was,  tn 
so  far  as  this  section  alcme  shows,  to  ex- 
tend the  governor's  power  of  app<^tment 
both  as  to  the  classes  of  cases  to  which  it 
should  apply  and  as  to  the  tenure  of  the 
appointee.  But  as  appears  from  the  advisory 
opinion  first  mentioned  above,  (25  Fla.  427, 
5  South.  Rep.  613,)  this  purpose  has  a  modi- 
cation,  to  be  found  in  the  sixth  section  of 
the  eighteenth  article,  whldi  reads  that  "the 
term  of  office  for  all  appointees  to  flU  vacan- 
cies in  any  of  the  elective  offices  under  this 
constitution  sliall  extend  only  to  tbe  elec- 
tion and  qualiflcatitm  of  a  successor  at  the 
ensuing  general  election."  The  purpose  of 
tbe  latter  section  is  tliat  appointees  to  any 
vacancy  in  an  elective  office  should  not  bold 
for  the  balance  of  the  term,  but  only  till  tbe 
next  general  election,  if  one  intervenes;  and 
whQe  it  operates  as  a  limitation  of  tbe  ten- 
ure prescribed  by  section  7  of  article  4,  it 
also  shows  that  it  was  contrary  to  the  Judg- 
ment and  will  of  the  people  that  there  should 
be  special  elections  to  fill  vacancies  in  elect- 
ive offices,  and  to  this  extent  it  is  a  limita- 
tion on  the  legislative  power  as  to  filling 
such  vacancies  by  special  elections. 

The  seventh   section  of  article  8,   which 
makes,  as  did  the  statute  before  it,  a  fallun 


to  qnall^  a  vaeancy  tn  oflke,  is  not  ttte  only 
vacancy  recognined  bj  the  revised  organic 
Inw.  Tbe  fifth  section  of  tb»  eigbieenai  ar- 
ticle prorideB  that  "aU  vacnncies  oceuitac 
by  UmltaticHi  of  tKBH  btfon  Oie  genesnt 
Section  in  tSSsb  abaU  be  flUed  as  provided 
fw  by  law  xmdH  tbe  conatitntlon  of  ISea" 
Tbe  third  section  of  Oie  same  article  or- 
dained that  ''an  petsQOs  botdb^  any  ofSce 
(tf  amiointmait  at  tbe  ntiflcation  of  this 
oonstltntion  sbaU  conttnoe  tn  tbe  OKrctae 
of  tbe  dnttes  thereof  accordinc  to  tlieir  re- 
spective commisBions  or  appointments,  and 
ontn  tbeir  successors  are  duly  qoaUfied.  mn- 
less  tqr  this  constitntian  otbuwlse  provid- 
ed."  Tbe  last  stx  words  i^ler  to  offices  not 
BO  continned. 

Omsidaing  these  seetions  tosetber,  w* 
see  tbe  framers  of  tbe  constitutioa  re- 
garded the  expiratioa  of  a  torn  (a  rec- 
ognized termination  of  an  office,— John- 
son V.  Hann,  77  Ya.  265,  270)  as  creat" 
ing  a  vacancy,  notwithstanding  the  pro- 
vlsioiis  of  tbe  tldrd  section,  and  that  the 
third  section  did  not  cut  <^  or  pre<dDde  tbe 
power  of  tbe  chief  executive  to  fiU  it,  and 
did  not  fill  snch  vacancy  permanently  or  in 
tlie  manner  contmded  for  on  behalf  of  the 
PoweU  board  in  this  case,  but  only  as  a 
locum  teaons.  If  it  bad  understood  that  tbe 
third  section  would  have  such  an  elfect  as  is 
cbUmed  here  for  tbat  fonrteentb  section  of 
the  stxteeatb  article,  the  fifth  section  would 
not  have  beoi  ordained.  Its  presence  is  ac- 
counted for  ooij  by  tbe  fact  tbat  tbe  third 
secticn  was  not  to  have  such  effect  It  is, 
of  course,  true  that  these  sections  rdate  to 
offices  which  were  continued  by  tbe  re- 
vised instrument,  and  tbe  fifth  section  was 
not  to  have  any  effect  after  tbe  first  elec- 
tion under  such  revision;  stiU  it  is  plain 
that  as  to  tbe  first  two  years  of  the  <9era- 
tlcm  of  the  new  instrument  tbe  purpose  was 
that  (dd  incumbents  should  not  hold  over, 
after  the  expiration  of  their  terms,  as  a 
limitation  upon  the  executive  power  of  ap- 
pc^tment,  but  that,  notwithstanding  the 
other  or  third  section,  the  expiration  of  a 
term  should  create  a  vacancy,  and  that,  if 
it  occurred  during  a  recess  of  the  senate, 
the  governor  should  have  the  power  to  ai>- 
point  under  the  statute  of  IHitS. 

In  the  corresponding  article  of  the  constitu- 
tion of  Ohio  there  was  a  simple  provision 
that  the  officers  continued  by  it  in  office 
shoidd  continue  tn  office  nntU  tbelr  succes- 
sors should  be  chosen  and  qualified,  but  none 
as  to  vacancies  to  be  created  by  the  expi- 
ration of  terms;  and  It  is  invoked  by  the 
court  In  State  t.  Howe,  supra,  as  showing 
that  the  Constitntlitn  did  not  recognise  such 
expiration  as  creating  a  vacancy.  Seeing, 
thus,  that  the  constitution  recognised  ex- 
pressly that  the  expiration  of  a  term  of 
an  (MBce  created  a  vacancy  for  the  purpose 
of  filling  it  by  executive  appointment  dor 
ing  the  two  years'  period  referred  to,  and 
although   another  section  provided    an   In- 
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cumbent  In  the  nature  of  that  provided  by 
section  14  of  article  16  for  Boboeauent  years, 
what  la  there  In  the  Instrument  that  would 
authorize  or  Justly  us  In  holding  that  the 
word  "vacancies,"  used  In  the  sixth  secticn 
of  the  eighteenth  article,  when  It  says 
that  "the  term  of  office  for  all  ap- 
pointees to  fill  vacancies  in  any  of  the 
elective  offices  under  this  constitution  shall 
extend  only  to  the  election  and  qualifica- 
tion of  a  successor  at  the  ensuing  gen- 
eral election,"  does  not  Indnde  a  vacancy 
occasioned  by  an  expiration  or  limitation 
of  terms,  or  that  section  7  of  article  4  does 
not?  If  section  3  furnished  an  Incumbent, 
as  It  clearly  did,  why,  nevertheless,  should 
the  framers  of  the  c(Histltutlon  have  provid- 
ed that  the  appointing  power  should  still 
exist,  and  yet  be  held  not  to  have  Intended 
to  retain  the  same  power  In  the  permanent 
workings  of  the  same  Instrument,  through 
section  7  of  article  4,  notwithstanding  sec- 
tion 14  of  article  16,  or  when  there  was  no 
one  to  fill  the  term  but  a  former  Incumbent 
under  the  last-stated  section?  It  was  the 
uniform  policy  of  the  constitution  that  the 
governor's  power  of  appointment  should  not 
be  limited  by  either  section  3  of  article  IS, 
or  section  14  of  article  16.  These  several 
Bectlona  clearly  indicate  that  the  section  last 
mentioned  was  not  understood  or  used  or 
intended  to  have  the  effect  dalmed  for  it, 
but,  on  the  contrary,  was  Intended  merely 
to  prevent  an  hiatus  In  government  imtll 
there  should  be  a  choice  of  some  one  in 
some  legal  mode  for  the  vacancy. 

Thore  Is,  except  It  be  as  to  the  office  of 
governor,  (section  19  of  artldle  4,)  in  the  con- 
stitution nothing  else  that  Indicates  what 
shall  constitute  a  vacancy,  unless  It  be  a  re- 
moval under  section  15  of  article  4  by  ftie 
governor  and  senate,  as  does  any  judgment 
of  ouster  rendered  by  a  competent  tribunal 
Nor  is  there  In  the  Instmment  anything  that 
militates  against  the  Idea  that  a  new  term 
which  has  not  been  filled  is  a  vacancy.  The 
legislature  being  in  session  as  it  was,  and 
the  new  term  being  vacant  in  so  far  as  the 
power  and  duty  of  the  senate  to  fill  it,  why  Is 
Is  not  also  vacant  for  the  purpose  of  being 
filled  when  the  senate  adjourns  without  fill- 
ing it?  It  Is  in  no  dlfTerent  condition  as  to 
an  occupant  in  the  person  of  the  old  incum- 
bent than  it  was  before  the  adjournment,  nor 
than  a  new  term  of  an  elective  county  office 
of  which  the  party  elected  has  made  default 
in  qualifying.  The  policy  of  the  constitution 
is  that,  where  elective  officers  are  chosen, 
and  they  do  not  qualify,  there  shall  still  be  a 
vacancy,  notwithstanding  the  provision  of 
section  14  of  article  16;  and  there  Is  nothing 
in  the  Instrument  from  which  It  can  be  In- 
ferred that  Its  policy  Is  that  no  vacancy  wiU 
exist  where  there  Is  an  expiration  of  a  term, 
and  there  has  been  a  failure  of  the  appoint- 
ing power,  or  a  part  of  it,  to  act  Tba  va- 
cancy which  arises  in  the  one  case  from  the 
failure  of  the  officer  to  quality  Is  no  less 


actual  than  that  which  continues,  in  the  otb- 
er  case,  after  the  adjournment  of  the  soiate. 
from  Its  failure  to  act,  or  even  Its  refusal  to 
assent  to  a  nomination.  The  failure  of  the 
senate  to  act  does  not  create  the  vacancy. 
That  existed  In  the  eyes  of  the  law  when  the 
senate  was  called  on  to  act.  It  was  made  by 
the  expiration,  actual  or  prospective,  of  the 
preceding  term.  The  words  "duly  qualified" 
cannot  consistently  be  given  any  greater 
force  in  one  case  than  In  the  other.  If  they 
do  not,  In  the  former  case,  secure  the  old  In- 
cumbent the  right  to  hold  until  the  next  reg- 
ular election,  or  prevent  the  governor  from 
exercising  the  appointing  power,  then  they 
cannot  in  the  latter  case.  For  the  reason 
that  no  special  election  can  be  held,  the  pow- 
er to  appoint  exists  until  the  next  goieral 
election  Is  held;  and  for  like  reason,  when 
the  senate  ceases  to  be  in  session,  the  gov- 
ernor may  appoint  in  the  interim.  State  v. 
Kuhl,  61  N.  J.  Law,  101,  17  AtL  Rep.  102. 
No  other  "mode"  of  filling  the  vacancy  ex- 
ists or  Is  provided  by  the  constitution  or 
laws  In  the  one  case  until  the  time  for  the 
general  election  Is  reached;  nor.  In  the  ab- 
sence of  legislation,  is  any  in  the  other  until 
the  senate  assembles  again.  It  Is  not  natural 
or  reasonable  to  give  to  the  fourteenth  sec- 
tion of  the  sixteenth  article  one  effect  as  to 
one  class  of  officers,  and  another  as  to  a  dif- 
ferent class,  unless  there  Is  something  In  the 
oonstltntlon  which  clearly  shows  it  was  in- 
tended that  it  should  have  such  a  variant 
effect  It  would  be  very  difficult,  moreover, 
to  find  any  substantial  reason  why  the  fram- 
ers of  the  constitution,  or  the  people  adopt- 
ing It,  should  be  willing  that  the  gov»nor 
should  fill  by  appointment  for  the  period  of 
nearly  two  years  a  new  term  of  an  elective 
oOoe,  vacant  by  reason  of  the  ch(rice  of  the 
people  having  failed  to  qualify,  and  should 
not  be  allowed  to  do  so  in  the  case  of  an  ap- 
poiative  office,  the  creature  of  the  governor 
with  the  assent  of  the  soiate.  If  tiiie  assent 
of  the  senate  Is  such  a  guaranty  of  efficiency 
or  other  official  merit  In  the  latter  case,  why 
is  not  the  sole  and  direct  choice  of  the  peo- 
ple equally  essoitlal  In  the  other?  And  If 
the  experience  of  the  old  Incumbent  in  the 
case  of  the  appointive  office  Is  so  valuable, 
why  Is  it  not  so  where  the  officer  is  riected 
by  the  people?  These  consldoatloDS  must 
have  addressed  themselves  to  the  Judgment 
of  the  convention  in  teaming,  and  to  that  of 
the  people  In  acting  upon,  the  instrument; 
and  finding  that  as  relating  to  elective  offi- 
cers, they  were  Ignored,  there  Is  no  ground 
for  Incorporating  tliem  into  the  policy  of  the 
constitution  as  to  appointive  officers.  Not 
only  Is  there  no  express  provision  whldi  Jus- 
tifies It  but  on  the  contrary,  there  is  mudi 
In  the  nature  of  the  Instrument  which  repels 
the  idea  that  such  was  the  intention  of  the 
Instrument  It  is  not  an  instrument  which 
shows  any  of  the  conspicuous  Jealousy  of 
executive  power  which  Is  the  subject  of  re- 
mark In  some  of  the  opinions  quoted  from 
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above.  It  Is  rery  trne  that  the  calling  of 
the  conrentioii  which  framed  this  Instru- 
ment was  the  resolt  of  the  opposition  among 
the  people  to  the  vast  executive  power  which 
distinguished  its  predecessor.  Yet  tlirougfa- 
oat  the  state,  and  in  tliat  convention,  there 
was  a  very  deep  and  serious  conviction  that 
a  retention  of  a  great  deal  of  executive  pow- 
er was  essential  to  the  weUaie  of  a  large 
and  very  important  portion  of  the  state; 
and  the  constitution  shows  that,  although  a 
majority  of  the  counties  may,  in  bo  far  as 
their  own  separate  interests  were  concerned, 
have  preferred  that  the  very  least  power 
should  be  given  to  the  governor,  yet  they 
felt  that  great  concessions  were  due  to  the 
people  of  other  counties  and  to  the  common 
Intsrests  of  the  state,  In  so  far  as  they  could 
be  affected  by  the  concerns  of  the  latter 
counties.  And  as  a  result  of  this  feeling  we 
see  that  not  only  were  circuit  judges,  Judges 
of  criminal  courts  of  record,  state  attor- 
neys, county  solicitors,  and  county  commis- 
sionors  made  appointive  by  the  governor, 
with  the  consent  of  the  senate,  but  we  find 
also  that  all  officers  except  the  supreme 
court  and  circuit  court  Judges  and  cabinet 
officers  may  be  suspended  by  the  governor 
until  the  next  session  of  the  senate,  for  al- 
leged misfeasance  or  malfeasance  or  ne^ect 
of  duty  in  office,  drunkenness  or  incompe- 
tency, and  may  be  removed  by  the  governor 
and  senate  on  charges  of  the  character 
stated,  preferred  by  the  governor,  and  with- 
out any  inquiry  into  the  same  before  any  of 
the  courts;  and  during  such  suspension  the 
governor  has  power  to  fill. by  appointment 
any  office  the  incumbent  of  which  shall  have 
been  suspended.  We  find,  also,  that  it  was 
provided  that  any  new  office  which  the  legis- 
lature may  create  was  to  be  filled  by  the  peo- 
ple or  by  the  governor,  and  that  the  election 
of  such  officer  cannot  be  given  to  the  legis- 
lature alone.  Section  27,  art  S.  Certainly 
a  frame  of  government  having  these  provi- 
siona  cannot  be  said  to  present  great  sensl- 
tlveness  as  to  executive  power,  but  must  be 
acksiowledged  to  present  a  palpable  recogni- 
tion of  a  grave  necessity  for  the  exercise  of 
power  which,  under  different  conditions, 
would  have  been  withheld  from  an  execu- 
tive, and  retained  In  the  people,  and  in  oth- 
er Instances  confided  solely  to  the  courts. 

The  l^lslatlon  In  this  state  on  the  subjeet 
of  vacancies  is,  as  Is  apparent  from  the  lan- 
guage quoted  above  from  the  act  of  186S, 
not  ezdnsive,  but  expressly  recognizes  that 
other  causes  of  vacancy  than  those  spec- 
ified In  lit  may  exist;  and  hence  it  cannot  b'e 
invoked  as  the  legislation  of  California  haa 
been  In  the  later  decisions  there. 

The  Maryland  decision  is  founded  on  the 
several  provisions  of  the  constitution,  and  the 
remark  in  one  of  the  opinions  that  the  ex- 
presBlons,  "and  until  his  successor  shall  be 
iq)polnted  and  qnalifled,"  or  "until  his  suc- 
cessor shall  qualify,"  and  a  similar  remark 
la  Mecbem  on  Fubllc  Ofllcen,  has  been  the 


subject  of  frequent  Judicial  determination  of 
courts  of  high  authority,  and  the  construction 
of  those  terms  has  been  fixed  and  settled, 
are  not  fuUy  borne  out  by  the  authorities, 
but  is,  as  the  ctmflict  of  authority  ahows^ 
still  a  matter  open  for  dlecus^on  and  deci- 
sion wherever  it  has  not  been  settled. 

The  convention  is  to  be  accredited  with 
knowledge  of  the  different  constructions 
which  the  words,  or  those  of  like  nature,  had 
received,  and  with  the  previous  practice  of 
our  government  as  to  offices  as  to  which 
they  were  used  in  the  former  constitution, 
and  conceding  that  the  view  to  which  the 
constitution  gives  sudi  support  Is  that  the 
fourteoith  section  was  intended  for  the  pur- 
poses of  supplying  the  guarantieB  against  an 
hiatus  in  government,  which  are  naturally 
supplied  by  a  former  incumbent,  whai.  there 
IB  one,  continuing  to  act  until  the  term  can 
be  filled,  and  not  bb  a  limitation  upon  any 
of  the  powers  granted  by  the  constitution, 
the  purpose  of  the  constitution  was  that  a 
vacancy  not  filled  In  the  regular  manner 
was  nevMthel«SB  a  vacancy;  and  where  the 
law  does  not  provide  for  fllUng  as  Is  ccmtem- 
plated  by  section  7  of  article  4,  this  section 
covers  it  The  second  section  of  the  act  of 
1868  (section  217,  Rev.  Bt)  has  been  recog^ 
nized  by  the  executive  branch  of  the  govern- 
ment as  providing  a  mode  for  filling  it,  until 
the  senate  can  aot;  and,  if  that  does  not, 
then  the  case  stands  under  the  section  of  the 
constitution  last  r^erred  to.  There  has  been 
no  conflict  between  the  leglslattre  and  the 
executive  branches  on  this  question,  as  there 
was  in  Ohio,  as  indicated  by  the  opinion  in 
State  V.  Howe,  supra. 

As  to  the  aj^^ment  founded  upon  possible 
official  delinquency  in  the  governor,  we  can 
well  answer,  in  the  language  of  the  New  Jer- 
sey court  in  the  case  of  State  v.  Kuhl,  supra: 
"The  possibility  of  abuse  loses  Its  significance 
the  moment  we  distinguish  between  power 
and  duty.  The  quertlon  of  power  alone  can 
be  considered  by  this  court  For  willful 
breach  of  official  duty,  or  abuse  of  the  power 
committed  to  him,  the  governor  is,  like  other 
dvU  officers,  liable  to  impeachment,  and 
must  answer  to  the  tribunal  erected  undor 
the  constitution  for  the  trial  of  such  cases. 
Bren  though  the  governor  should  be  guilty 
of  a  breach  of  duty  in  refusing  to  send  any 
nomination  at  all  to  the  senate  during  Its 
BCHSlon,  it  would  be  none  the  less  within 
his  power,  and  his  duty,  after  the  adjourn- 
ment to  flU  the  vacancy.  In  that  case  the 
Impeachable  conduct  would  be  his  willful 
refusal  to  advise  with  the  senate,  and  not 
his  act  in  flIUng  the  vacancy  in  the  after  re- 
cess." Again,  If  we  enter  this  field  of  un- 
wholesome poBslbilities  as  against  the  gov- 
eamot,  what  Is  to  be  the  limit  of  that  field 
as  applied  to  official  delinquency  upon  the 
part  of  the  senate,  and  what  remedy  by  com- 
pulsion, or  even  impeachment,  to  there 
against  the  senate?  This  Add  to  not  pro- 
lific of  aid  In  construing  constitutionat 
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As  to  the  thirty-third  section  of  the  Judi- 
ciary article,  which  provides  that  "when  the 
office  of  any  Judge  shall  become  vacant 
from  any  cause,  the  successor  to  fill  such 
vacancy  shall  be  appointed  or  elected  for 
the  unexpired  term  of  the  Judge  whose  death, 
resignation,  retirement,  or  other  cause  cre- 
ated such  vacancy,"  It  Is  to  be  remarked  tliat 
its  purpose  was  to  prescribe  a  term  In  such 
offices,  BO  that.  In  case  a  vacancy  occurred 
pending  any  term,  a  new  appointee  by  the 
governor  and  senate  would  not  hold  for  six 
years  from  his  confirmation  or  commission, 
but  only  for  the  remainder  of  the  term; 
thus  changing  the  rule  of  the  former  consU- 
lutlon  as  to  such  officers.  And  where  an 
appointive  offlc»  resigns,  or  other  vacancy 
occurs,  in  a  recess  of  the  legislature,  we  do 
uot  concede  that  the  vacancy  la  to  be  filled 
by  mere  executive  appointment  for  the  bal- 
ance of  the  term,  instead  of  by  such  appoint- 
ment until  the  next  session  of  the  senate, 
under  the  act  of  1868.     Section  217,  Rer.  St 

Acting  ui>on  the  agreement  filed  by  tiie 
several  county  commissioners,  (without  which 
agreement  it  would  have  been  impossible  to 
pass  upon  the  de  Jure  status  of  either  board, 
or  of  any  member  of  either, — Mechem,  section 
330,  and  authorities,)  we  decide  that  the 
Marvin  board  are,  and  have  since  they  were 
commissioned  been,  the  lawful  county  com- 
missioners of  Duval  county,  in  so  far  as 
anything  disclosed  by  this  record  enables 
ns  to  Judge. 

We  are  satisfied  that  the  appointments 
made  by  Gov.  Mitchell  are  valid,  and  that 
the  lawful  holding  of  the  Powell  board 
ceased  on  the  Marvin  board  having  been 
commissioned;  they  having,  according  to  the 
practice  in  this  state,  qualified  before  being 
commissioned.  Any  official  action  attempt- 
ed by  the  former  board  after  that  time  was 
unauthorized,  and  it  can  have  no  validity, 
under  any  circumstances,  except  as  to  the 
public;  and  as  to  the  public  only  on  the 
conditions  necessary  to  give  them  the  status 
of  de  facto  offices.  It  is  evident  that  the 
pleadings  In  the  mandamus  proceeding  were 
not  framed  with  reference  to  such  princi- 
ple. A  mere  de  facto  officer  is  one  who  is 
without  lawful  right  to  exercise  the  func- 
tions of  the  office  which  he  is  exercising. 
He  must'  show  that  he  is  acting  under  sudh 
circumstances  of  reputation  or  acquiescence 
as  were  calculated  to  induce  people  without 
inquiring  to  submit  to  or  invoke  his  action, 
supposing  him  to  be  the  officer  he  assumes 
to  be.  "Third  persons,  from  the  nature  of 
the  case,  cannot  always  investigate  the  right 
of  one  assuming  to  hold  an  important  office, 
even  so  far  as  to  see  that  he  has  color  of 
title  to  it  by  virtue  of  some  appointment 
or  election.  If  they  see  him  publicly  exer- 
cising  Its  authority.  If  they  ascertain  that 
this  is  generally  ac«inlesced  in,  they  are  en- 
titled to  treat  him  as  such  officer;  and,  if 
they  employ  him  as  such,  should  not  be 
subjected  to  the  danger  of  having  his  acts 


collaterally  called  in  question."  PetersUea 
V.  Stone,  119  Mass.  465;  Brown  v.  Lunt, 
37  Me.  423;  State  v.  OarroU,  38  Conn.  449; 
King  V.  Bedford  Level,  6  Bast,  356.  What- 
ever may  be  the  real  facts  in  the  case  before 
us,  certainly  no  general  acquiescence  or  rep- 
utation is  shown  by  the  alternative  writ  of 
mandamus  and  return  thereto.  The  Marvin 
board  is  shown  to  have  met  in  the  clerk's 
office,  and  organized,  two  days  before  the 
warrant  sued  on  was  drawn.  Whether  or 
not  the  Powell  board  did  any  other  act,  or 
whether  or  not  any  one  recognized  it  as  the 
proper  board,  after  the  commissioning  of  the 
Marvin  board,  we  are  not  aware.  It  Is  cer- 
tain that  the  defendant,  the  county  treas- 
urer, is  unwilling  to  recognize  it,  and  the 
burden  is  on  the  relator  to  present  the  facts 
which  may  show  that  it  was  the  de  facto 
board  up  to  and  Inclusive  of  the  time  of 
drawing  the  warrant  It  may  be  that  the 
Marvin  board  was  as  generally  recognized 
as  the  other  <ne.  It  is  certain  that  there 
cannot  be  two  de  facto  officers  in  the  same 
office  at  the  same  time.  Mechem,  Pub.  Off. 
{  325,  and  authorities. 

Treating  the  motion  ot  the  relator  as  a 
demurrer,  it  must  be  overruled. 

MABRY,  X,  (dissenting.)  Section  6,  art 
8,  of  the  constitution  of  1885,  provides  that 
"there  shall  be  appointed  by  the  governor, 
by  and  with  the  consent  of  the  senate,  in 
and  for  each  county,  five  county  commis- 
sioners. Their  terms  of  office  shall  be  two 
years,  and  their  powers,  duties,  and  com- 
pensation shall  be  prescribed  by  law.  The 
legislature  shall  provide  for  the  division  of 
each  county  into  five  districts,  and  one  coun- 
ty commissioner  shall  be  selected  for  each 
of  such  districts." 

Section  14,  art  16,  reads:  "All  state,  coun- 
ty and  municipal  officers  shall  continue  in 
office  after  the  expiration  of  their  official 
terms  nntU  their  successors  are  duly  quail- 
fled." 

Under  the  agreed  submission  ot  the  case 
now  before  us  the  interpretation  of  th^ 
foregoing  sections  becomes  necessary.  The 
facts  of  the  case  are  admitted,  and  in  brief 
they  are  as  follows:  Five  persons  were  duly 
appointed  in  June,  1891,  by  the  Joint  action 
of  the  governor  and  senate,  to  be  county 
commissioners  in  and  for  Duval  county,  anil 
thPlr  commissions  recite  that  they  are  to  hold 
their  offices  for  two  years  from  the  12  th  day 
of  June,  1891.  During  the  last  session  of 
the  senate  the  governor  nominated  to  that 
body  two  of  the  five  persons  then  In  office, 
and  three  new  men,  to  be  county  commis- 
sioners for  that  county.  The  senate  ad- 
journed without  confirming  said  nominations, 
and  without  acting  upon  the  some.  After 
the  adjournment  of  the  senate  the  governor 
appointed  the  same  persons  nominated  by 
him  for  confirmation,  and  they  have  been 
commissioned.  When  the  last  appointments 
were  made  by  the  governor,  the  period  of 
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two  years  specified  In  the  commissioDS  of 
the  persons  appointed  In  June,  1891,  had  ex- 
pired, and  the  question  Involved  in  the  case 
is  whether  or  not,  by  reason  of  the  expira- 
tion of  the  two-year  terms  of  the  incum- 
bents, and  the  failure  of  a  selectloa  of  suc- 
cessora  to  them  by  the  Joint  action  of  tiie 
governor  and  the  senate,  such  a  vacancy  has 
liappened  In  the  offices  as  will  authorize  the 
governor  to  fill  them.  And  in  the  very  begin- 
ning of  this  investigation  it  should  be  re- 
membered that,  as  defined  by  the  decisions, 
a  vacancy  in  office  can  only  be  said  to  exist 
when  the  office  or  place  has  no  legal  in- 
cumbent to  discharge  the  duties  of  the  office. 
The  constitution  of  1885  is  a  revision  of  the 
preceding  (me  of  1868,  and  the  sections  above 
quoted  are  not  found  in  the  old  instrument 
It  is  the  duty  of  this  court  now  to  ascertain 
and  declare  for  what  purposes  the  said  sec- 
tions were  employed,  their  meaning  and  ef- 
fect These  questions  touch  a  vital  part  of 
onr  constitution,  and  their  importance  can- 
not be  overestimated.  In  arriving  at  the  true 
and  correct  meaning  of  the  sections  under 
consideration,  we  should  not  shut  our  eyes, 
or  refuse  to  give  due  consideration  to  the 
existing  conditions  that  gave  rise  to  the 
revision  of  the  constltuticm  of  1868.  Under 
that  instrument  the  appointing  power  of  the 
governor  was  almost  complete  In  every  de- 
partment of  the  government;  representatives 
In  the  legislative  branch,  lieutenant  governor, 
and  constables  in  the  executive  department 
only  being  exempt  from  such  power.  Some 
were  appointed  with  the  consent  of  the 
senate,  but  many  were  not  C!ounty  commis- 
sioners, county  treasurers,  county  surveyors, 
superintendents  of  common  schools,  and  jus- 
tices of  the  peace  were  appointed  by  the 
governor  alone,  without  the  consent  or  refer- 
ence to  the  senate,  and  were  subject  to  re- 
moval by  the  governor,  "when,  in  his  judg- 
ment, the  public  welfare  wUl  be  advanced 
thereby."  Very  few  of  the  public  officers, 
by  the  terms  of  this  constitution,  held  their 
offices  for  designated  periods,  and  until'  their 
successors  were  duly  qnallfled.  This  was 
true  of  state  attorneys,  county  judges,  and 
cabinet  officers,  but  probably  of  no  others. 

Again,  under  the  constitution  of  1868  there 
were  no  cycles  or  beglnniogs  and  endings  of 
the  terms  of  public  officers  definitely  fixed  in 
that  instrument  Cabinet  offlcei-s  were  prob- 
ably exceptions,  as  they  held  office  the  same 
time  that  the  governor  did,  and  his  tenure 
was  circumscribed.  All  the  other  state  and 
county  officers  held  for  terms  of  years,  but 
there  was  no  provision  fixing  the  beginning 
of  these  terms.  Circuit  judges  were  appoint- 
ed by  the  governor  and  confirmed  by  the 
senate,  and  they  were  to  hold  their  offices 
for  eight  years.  The  construction  put  upon 
this  provision  by  the  court  was  that  an  ap- 
pointee of  the  governor,  when  confirmed  by 
the  senate,  held  the  office  for  eight  full 
years,  and  that  no  part  of  a  previous  eight 


years  during  which  another  had  held  the  of- 
fice (but  had  vacated  it)  entered  Into  the 
computation  of  the  time  for  which  the  suo 
cecsor  appointed  held.  Under  this  construc- 
tion there  were  no  unexpired  terms  in  the 
office,  and  the  appointee,  when  confirmed  by 
tlio  senate,  held  a  full  eight  years.  Ad- 
visory Opinion,  16  Pla.  841.  According  to 
this  view  it  could  not,  of  course,  be  known 
la  advance  when  the  terms  of  the  circuit 
judges  would  begin,  as  unforeseen  contin- 
gencies might  give  rise  to  the  beginning  of  a 
thrm  In  one  circuit  different  from  any  other 
in  the  state.  The  view  promulgated  in  ref- 
erence to  circuit  judges  obtained  with  re- 
spect to  all  the  other  officers  whose  terms 
did  not  have  a  fixed  beginning.  These  offi- 
cers were  not  elective,  but  many  of  them,  as 
before  stated,  were  appointed  by  the  govern- 
or alone,  and  some  by  the  governor  with 
the  consent  of  the  senate.  Where  the  gov- 
ernor alone  appointed,  his  appointee,  wheth- 
er at  the  end  of  a  preceding  term  in  the 
same  office  or  at  some  postponed  date,  com- 
mt-nced  a  new  term.  Where  the  governor 
appointed  with  the  consent  of  the  senate, 
and  a  vacancy  occmred  in  the  office  during 
the  recess  of  that  body,  the  governor  alone 
appointed  temporarily  under  the  statute. 
His  appointment  was  during  the  vacancy, 
and  the  person  who  was  thereafter  appoint- 
ed with  the  consent  of  the  senate  com- 
menced the  new  term  of  office  fixed  by  the 
constitution  for  the  office.  In  reference  to 
none  of  the  officers,  with  probably  two  ex- 
ceptions, state  attorneys  and  county  judges, 
waa  it  provided  that  they  should  hold  their 
offices  for  the  terms  prescribed,  and  untU 
their  successors  were  duly  qualified.  Under 
this  system  the  expiration  of  terms  even  of 
officers  appointed  by  the  governor  with  the 
consent  of  the  senate,  in  consequence  of  bi- 
ennial sessions  of  the  legislature,  waa  con- 
stantly happening  during  the  recess  of  the 
senate,  and  the  executive  control  over  such 
officers  growing  out  of  the  authority  to  make 
ad  interim  appointments  covering  large  por- 
tions of  the  terms— from  session  to  session 
of  the  legislature  without  the  consent  of  the 
senate— was  almost  without  limit  Without 
definite  fixed  beginnings  of  terms  it  Is  very 
easy  to  see  how  all  the  tenures  of  public 
officers  could  work  themselves  into  ad  in- 
terim appointments,  and  this  was  the  prac- 
tical workings  of  the  system  under  the  old 
constitution.  The  members  of  the  -conven- 
tion that  met  to  revise  that  instrument 
knew,  of  course,  of  the  construction  put  up- 
on it,  and  the  practical  workings  of  the  gov- 
ernment imder  it.  There  was  widespread 
dissatisfaction  with  the  appointive  system 
as  it  existed.  Among  the  demands  for  a 
change  of  this  system  the  one  for  a  reforma- 
tion in  the  appointive  power  was  the  most 
vehement  and  prominent  The  right  of  the 
people  to  elect  their  public  officers  was  the 
prevailing  view,  and  this  is  made  manifest, 
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not  only  by  th«  work  ot  the  reylslon  Itself, 
but  we  know  It  as  a  part  of  tbe  political  his- 
tory of  the  times. 

In  reference  to  the  tenure  of  the  circuit 
judges,  the  very  case  In  which  the  opinion 
of  this  court  under  the  old  constitution  has 
been  given,  and  which  determined  the  policy 
in  reference  to  all  the  other  officers  of  the 
government,  the  new  constitution  provides 
that,  "when  the  office  of  any  Judge  shall  be- 
come vacant  from  any  cause,  the  successor 
to  fill  anch  vacancy  shall  be  appointed  or 
dected  only  for  the  unexpired  term  of  the 
judge  whose  death,  resignation  or  retire- 
ment, or  other  cause  created  such  vacancy." 
Article  5,  I  33.  Radical  changes  were  made 
In  reference  to  the  selection  of  public  offi- 
cials, and  all  of  them,  with  few  exceptions, 
were  made  elective  by  the  people.  Fixed 
dates  were  prescribed  for  the  beginning  and 
ending  of  the  elective  officers,  and  provision 
made  for  their  election  by  the  people.  In 
reference  to  county  commissioners,  the  offi- 
cers whose  tenures  we  are  now  considering. 
It  Is  provided  that  they  shall  be  appointed 
by  the  governor,  by  and  with  the  consult  of 
the  senate,  instead  of  by  the  governor  alone, 
ad  in  the  old  constitution.  What  was  the 
pvrpose  of  this  change?  It  was  undoubted- 
ly for  the  purpose  of  securing  to  the  public 
service  in  these  offices  men  who  possessed 
the  confidence  of  both  the  governor  and  the 
senate.  In  Brady  v.  Howe,  50  Miss.  607, 
where  the  provision  was  that  the  Judges  of 
the  circuit  court  should  be  appointed  by  the 
governor,  with  the  advice  and  consent  of 
the  senate,  the  court  said:  "The  initiation — 
that  Is,  the  selection— of  the  person  is  with 
the  governor,  but  the  appointment  must  be 
with  the  advice  and  consent  of  the  senate. 
If  there  were  no  other  provision  on  the  sub- 
ject, [as  is  the  case  here,]  it  would  not  be 
doubted  that  the  appointment  by  the  govern- 
or alone  would  not  confer  a  right  to  the 
office."  The  language  in  Smoot  v.  Somer- 
vllle,  59  Md.  84,  in  reference  to  a  similar 
clause.  Is:  "The  governor  has  no  power  of 
appointment  except  as  expressly  provided 
by  the  constitution  or  statute,  and.  If  he  at- 
tempt to  make  an  appointment  without  such 
express  authority,  that  appointment  would 
simply  be  without  effect.  The  plain  object 
of  the  constitution  In  this  respect  is  to  se- 
cure to  the  public  service  officers  who  shall 
have  the  confidence  and  approval  of  both  the 
governor  and  the  senate;  and  without  this 
no  person  can  have  a  right  to  be  inducted 
Into  office  by  virtue  of  a  mere  appointment 
by  the  governor,  except  in  cases  of  actual 
necessity  before  mentioned."  The  cases  of 
actual  necessity  before  mentioned  were 
cases  of  actual  vacancy  during  the  recess  of 
the  senate.  But  it  is  unnecessary  for  me  to 
cite  authorities  on  this  point,  as  It  cannot  be 
doubted  that  the  purpose  of  the  revisers  In 
requiring  county  commissioners  to  be  ap- 
pointed by  tb«  governor,  by  and  with  the 


consent  of  the  senate^  was  to  Mcore  men  for 
these  offices  possessing  the  confidence  of 
both  the  governor  and  the  senate.  No  other 
construction  has  ever  been  placed  upon  such 
a  provision.  In  case  the  office  of  county 
commissioner  should  become  vacant  during 
the  recess  of  the  senate,  the  governor,  of 
course,  could  flU  the  vacancy;  but  his  right 
to  do  so  depends  entirely  up<»i  whether  or 
not  there  is  a  vacancy  in  the  office.  In  the 
case  before  us  there  was  no  death,  resigna- 
tion, or  removal  In  the  offices  of  comity  com- 
missioners of  Duval  county,  and  if  a  va- 
cancy existed  in  any  of  them  when  the  gOT- 
emor  made  his  appointment  in  June  la«t  It 
most  depend  alone  upon  the  expiration  of 
the  two-year  terms  for  which  the  incum- 
bents were  appointed.  If  the  effect  of  the 
fourteenth  section  of  article  16  is  to  continue 
the  Incumboits  in  office  after  the  expira- 
tion of  their  two-year  terms,  then  no  va- 
cancy existed,  and  the  last  appointments  are 
void.  In  ascertaining  tbe  true  meaning  and 
eiTect  of  this  clause  it  is  proper  here  to  ask, 
what  is  the  real  purpose  in  conferring  upon 
the  governor  the  power  to  fill  vacancies? 
The  courts  have  answered  this  question. 
In  construing  a  statute  authorizing  the  gov- 
ernor to  supply  vacancies  whidi  may  hap- 
pen in  offices  filled  by  appointment  by  the 
governor,  with  the  consent  of  the  senate, 
Chancdlor  Walworth  says  in  Tappan  v. 
Gray,  9  Paige,  507:  "But  the  sole  object  of 
these  temporaiy  appointments,  and  In  a 
mode  different  from  that  prescribed  by  th« 
constitotion.  Is  supposed  to  be  for  the  pup 
pose  of  preventing  a  public  injoiy  for  the 
vxmt  of  lome  per»»n  to  diteharg*  (ft«  tf«(fe* 
of  Ih*  offle*  unta  a  regular  appointtMnt  eon 
be  made."  (The  italics  ate  mine.)  In  the 
case  of  State  v.  Beay,  64  Mo.  89,  It  was 
announced  as  a  rule  that  the  law  abhors  va- 
cancies in  public  offices,  and  in  donbtfo) 
cases  the  construction  of  a  law  fixing  the 
tenure  of  such  offices  would  be  greatly  In- 
fiuenced  by  that  consideration. 

A  vacancy  In  fact  occurred  In  tlie  office 
of  lieutenant  governor  under  the  old  oonsd- 
totion,  and  the  governor  made  an  app<^t- 
ment  to  fill  It.  The  question  arose  under 
this  appointment  whether  the  appointee 
held  the  office  for  the  unexpired  term  or  un- 
til the  next  dectlcn.  In  announcing  the- 
Judgment  of  the  court  Judge  Westcott  says, 
(State  V.  Gamble,  18  Fla.  9:)  "The  regular 
incumbent  of  the  office  of  lleut^iant  gov- 
ernor, the  constitotion  provides,  shall  b& 
chosen  by  the  people.  They  are  the  power 
to  whi(di  is  conftored  the  right  of  8electl<» 
by  that  instrument,  and  any  construction  ot 
the  constitotion  whidi  restricts  by  Implica- 
tion the  right  to  exercise  the  dective 
franchise  in  the  selection  of  this  officer,  and 
extends  executive  power  in  that  direction, 
is  inconsistent  vrith  the  IntHit  and  purpoB» 
of  the  framen  of  the  constitotion  creat- 
ing   this    offlfia,  Xli^    TleWa    jfiaintj    ok- 
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pressed,  is  that  its  Incambent  should  be  the 
chcrioe  of  the  people."  The  view  plainly  ex- 
pressed In  the  present  constitution  Is  that 
the  county  commissioners  shall  be  the  choice 
of  the  governed  and  senate,  and  not  the  gov- 
eraac  alone.  Therefwe,  in  construing  sec- 
tion 5  of  article  8,  no  strained  or  nairow 
interpretaion  should  be  resorted  to  in  be- 
half of  execntive  patronage,  and  to  produce 
a  vacancy.  To  do  so  would  be  to  violate 
the  rules  of  construction  laid  down  in  the 
cases  mentioned,  and  in  tact  every  rule  of 
constitutional  CMistructlon  on  the  subject 
The  law  abhors  a  vacancy,  and  the  language 
used  in  reference  to  a  tenure  of  a  public 
ol&ce  should  have  a  full,  free,  and  liberal 
constructicMi  as  against  the  vacancy. 

Before  ezaminlng  the  language  of  the  sec- 
tion referred  to  la  mrder  to  get  at  its  real 
meaning  in  the  light  of  all  the  surroundings, 
and  the  rules  of  construction  applicable  in 
such  cases,  it  wUl  be  of  assistance  to  see 
wbat  construction  the  courts  have  uniform- 
ly put  ai>on  similar  language.  .  We  have  no 
decision  of  tliis  court  covering  the  question 
now  presented.  The  dedsloa  In  State  v. 
Gamble,  supra,  announces  a  wholesome  rule 
for  our  guidance,  but  the  facts  of  that  case 
do  not  meet  the  present  one.  The  Advisory 
Opinion,  25  Fla.  427,  6  South.  Rep.  618,  will 
be  referred  to  later  on,  but  it  does  not  de- 
termine the  question  before  us. 

The  constitution  of  Pennsylvania  provided 
tliat  certain  cleiira  should  at  the  time  and 
places  of  election  of  represmtativeB  be  elect- 
ed by  the  qualified  eiectOTS  ot  each  county 
or  district  over  which  the  courts  extoid, 
and  shaQ  be  commissioned  by  the  governor. 
They  were  to  "hold  their  offices  for  three 
years.  If  they  shall  so  long  behave  themselves 
well,  and  until  tbelr  successors  shall  be  duly 
<iaaUfled."  Const  1888,  art  6.  |  3.  It  was 
also  provided  that  vacancies  In  any  of  said 
offices  shall  be  filled  by  the  governor.  One 
Hanley  was  duly  elected,  qualified,  and  en- 
tered upon  the  duties  of  the  office  of  derk 
ot  the  orphans'  court  for  Hie  city  and  coun- 
ty of  PliUadelphia,  and  continued  in  the  office 
for  the  term  of  three  yeais.  One  Broc^a 
was  elected  to  succeed  EEanley,  but  died  be- 
fore qualifying,  and  beffore  commission  was 
Issued  to  him.  The  governor  conceived  the 
idea  tliat  there  was  a  vacancy  in  the  office 
after  the  expiration  of  the  three-year  term  of 
Hanley,  and  appointed  one  Broom  to  flU  the 
snpposed  vacancy.  Hanley  refused  to  sur- 
render the  office,  claiming  the  right  to  hold 
tbe  same  until  his  successor  was  duly  elect- 
ed by  the  i)eople,  and  quo  warranto  proceed- 
ings wwe  sued  out  to  test  his  right  to  do  so. 
The  court  held  that  Hanley  was  entitled  to 
the  office  as  against  the  governor's  ap- 
pointee. Com.  V.  Hanley,  9  Pa,  St  616.  The 
opinion  says:  *'The  fundamental  omnr 
which  lies  at  the  root  of  the  whole  case  of 
the  relator  consists  in  the  assumpttcm  tliat 
according  to  the  spirit  of  the  constitution, 
the  tenure  ol  county  officers  is  strictly  limit- 


ed as  to  ttme^  via.  three  yean;  and  that 
any  exten^on  of  tbe  time  arises  only  from 
die  exigency  of  the  case,  and  must  be  strict- 
ly construed.  •  •  •  The  constitution 
reads  thus:  'They  ahail  hcdd  their  offices  for 
ttiree  years,  if  they  shall  so  long  behave 
themselves  well,  and  untU  th^  successors 
shall  be  duly  qualified.'  The  obvious  mean- 
ing of  this  clause  Is  that  they  cannot  hold 
office  less  than  three  years.  If  they  so  long 
behave  themselves  well;  although,  on  the 
happening  of  certain  conUngencles,  they 
may  hold  office  for  a  long«r  period."  Again, 
the  opinion  says:  "It  will  be  obs^red  that 
tbe  terms  on  which  alone  the  governor  can 
appoint  are  a  vacancy  in  the  office;  and  that 
there  can  be  a  vacancy  in  an  office  when 
there  is  a  peraoa  in  possessifMi  whom  all 
acknowledge  to  be  rightfully  in  possession, 
having  a  perfect  right  to  exercise  all  the 
iwwers  and  duties  of  the  office,  and  to  re- 
ceive and  enjoy  all  its  emoluments.  Is  a  posi- 
tion difficult  to  comprehend.  It  is  an  abuse 
of  terms  to  say  that  at  the  time  the  gov- 
ernor Issued  his  commission  to  the  relator 
the  office  was  vacant  for  no  person  can 
phiusibly  deny  that  the  respondent  was  the 
rightful  possessor  of  the  office  at  that  time. 
The  primary  object  of  the  Iramers  of  the 
amended  constitution  (whether  wisely  or  not 
it  would  be  unbecoming  for  me  to  say)  was 
to  diminish,  as  far  as  practicable,  execu- 
tive patronage,  and  in  accordance  with  this 
policy  it  was  thought  proper  to  confine  the 
power  of  appointment  to  the  single  case  of 
a  vacancy  in  office.  "What  tlicn,  is  meant 
by  a  'vacancy  in  office?*  Burdy  an  office 
cannot  be  vacant  when  it  is  filled  by  a  per- 
son in  the  legitimate  exercise  of  all  its  fbnc- 
tlons,  in  the  lawful  enjoyment  of  all  its 
emoluments.  It  would  be  a  waste  of  time 
to  enter  into  an  elaborate  argument  to  prove 
a  proposition  so  plain.  But  dlBgnlse  it  as 
you  may,  tills  Is  the  case  here." 

There  is  no  mlstaidng  the  meaning  of  the 
opinion  as  to  who  is  meant  by  the  successcnr 
in  the  constitution  of  that  state.  The  suc- 
cessor is  not  the  appointee  of  the  governor, 
but  the  successor  duly  elected  and  qualified 
as  the  Incumbent  was.  The  opinion  is  con- 
clusive on  this  point  and  its  language  so 
plain  that  It  cannot  be  misunderstood.  Tills 
case  has  been  referred  to  In  several  subse- 
quent decisions,  and  none  condemn  it  as  an 
improper  construction  of  the  clause  in  the 
Pennsylvania  constitution. 

The  constitution  of  Maryland  provided 
that  "all  civil  officers  appointed  by  the  gov- 
ernor and  senate  shall  be  nominated  to  the 
senate  within  fifty  days  from  the  commence- 
ment of  each  regular  session  of  the  legis- 
lature, hnd  their  term  of  office,  except  in 
cases  otherwise  provided  for  in  this  consti- 
tution, shall  commence  on  Ihe  first  Mon- 
day of  May  next  ensuing  their  appointment 
and  continue  for  two  years  (unless  removed 
from  office)  and  until  their  successors  re- 
spectively  qualify    according   to   law;  but 
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the  term  of  office  of  the  Inspectors  of  tobac- 
co shall  commence  on  the  first  Monday  of 
March  next  ensuing  their  appointment." 
Article  2,  §  13.  There  was  also  a  provision 
that  in  case  of  any  vacancy  dnrlng  a  recess 
of  the  senate  the  governor  could  fill  it,  and 
his  appointee  could  hold  until  the  end  of 
the  next  session  of  the  legislature,  or  until 
some  other  person  was  appointed  to  fill  the 
same;  and,  In  case  of  any  vacancy  during 
the  session  of  the  senate  In  any  QtB.ce  which 
the  governor  and  senate  have  power  to  fill, 
the  governor  shall  nominate  to  the  senate 
a  suitable  person,  before  its  final  adjourn- 
ment, unless  such  vacancy  occurs  within  10 
days  before  said  final  adjournment.  A  ques- 
tion arose  under  this  constitution  in  refer- 
ence to  the  appointment  of  a  tobacco  in- 
spector, and  the  court  was  called  upon  to 
construe  It,  In  the  case  of  Smoot  v.  Somer- 
vllle,  59  Md.  84,  to  which  reference  has  been 
made.  Somerrille  was  appointed  by  tlie 
govem<»:  and  confirmed  by  the  senate,  and, 
after  duly  qualifying,  served  out  a  term  of 
two  years.  A  short  time  before  the  expira- 
tion of  the  two  years  the  governor  nominat- 
ed to  the  senate,  then  in  session,  O.  W. 
Jones,  to  be  Inspector  in  SomervlUe's  place. 
The  senate  rejected  the  nomination  of  Jones, 
and  the  governor,  on  the  last  day  of  the 
session  of  the  senate,  nominated  to  that 
body  Smoot,  the  relator  in  the  case  referred 
to,  but  the  senate  adjourned  sine  die,  with- 
out taking  any  action  on  this  nomination. 
Subsequent  to  the  adjournment  of  the  leg- 
islature the  governor  appointed  and  issued 
a  commission  to  Smoot,  and  he  institut- 
ed proceedings  to  try  Somerville's  right  to 
hold  on  to  the  ofilce.  Here  the  decision  Is 
squarely  against  the  authority  of  the  gov- 
ernor to  make  the  appointment,  on  the 
ground  that  no  vacancy  existed  in  the  of- 
fice. Two  opinions  were  filed  In  this  case, 
and  In  one  it  is  said:  "It  has  been  con- 
tended that,  inasmuch  as  the  term  of  office 
of  tobacco  inspectors  commences  on  the 
first  Monday  in  March,  and  is  to  continue 
two  years,  a  vacancy  occurs  immediately 
upon  fbe  expiration  of  the  term  of  two 
years;  and  such  would  be  the  case  were  it 
not  for  the  farther  provision  of  the  thir- 
teenth section,  by  which  all  officers  are  to 
continue  in  office  until  their  successors  re> 
spcctively  qualify  according  to  law.  It  Is 
true  that  the  governor  may  appoint,  by  and 
with  the  advice  and  consent  of  the  senate, 
at  a  regular  session  of  the  legislature,  a 
successor  to  an  Incumbent  in  office,  and  the 
successor  so  appointed  would  be  entitled  to 
take  possession,  and  enter  upon  the  dis- 
charge of  the  duties  of  the  office,  immedi- 
ately upon  the  expiration  of  the  term  of 
two  years  of  his  predecessor,  and  In  such 
case  there  would  be  no  vacancy.  But  if 
no  appointment  be  made  by  the  governor 
and  senate,  the  thirteenth  section  still 
guards  against  a  vacancy,  by  providing  that 
the  incumbent  shall  remain  in  office  until 


his  successor  shall  qualify  according  to  law, 
which  cannot  be  untU  one  shall  have  been 
appointed  in  accordance  with  the  require- 
ments of  the  thirteenth  section;  that  is,  tty 
the  appointment  of  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate. 
If  a  successor  be  not  so  appointed,  the  in- 
cumbent wiU  continue  in  office,  not  as  a 
mere  de  facto  officer,  but  as  an  offico*  de 
jure,  by  the  express  language  of  the  thir- 
teenth section."  That  the  language  re- 
ferred to  in  the  Maryland  constitution  was 
designed  to  limit  the  appointing  power  of 
the  governor  alone,  and  to  prevent  such  a 
vacancy  as  the  governor,  without  the  con- 
sent of  the  senate,  could  fill,  the  opinion 
proceeds  to  demonstrate  beyond  a  doubt 
It' says:  "In  the  convention  of  1^1,  while 
a  section,  ft'om  which  section  thirteen '  of 
the  present  constitution  seems  to  have  beoi 
copied,  was  the  subject  of  discussion,  the 
chairman  of  the  committee  on  the  execu- 
tive department  stated  that  the  provision 
of  that  section,  by  which  incumbents  were 
to  continue  In  office  until  their  successors 
should  be  quaUfled  according  to  law,  was 
insert^  for  the  purpose  of  preventing  det- 
riment to  the  public  interests  from  interreg- 
nums, whether  arising  from  the  refractory 
temper  of  tiie  governor  or  the  senate  or 
both.  Volume  1,  Debates,  468.  The  con- 
vention which  framed  the  present  constitu- 
tion seems  to  have  been  unwilling  to  con- 
fer the  power  of  appointment  to  office  upon 
the  governor  tdone,  excepting  cases  of  abso- 
lute necessity,  by  confining  such  power  to 
filling  vacancies."  The  language  referred 
to,  it  is  here  held,  was  used  for  the  express 
purpose  of  preventing  such  a  vacancy  in  the 
office  as  the  governor  could  fill.  The  opin- 
ion further  states  that  "the  effect  of  the 
words  following  the  express  limitation  of 
the  term  of  an  office,  as  in  this  case,  'and 
until  his  successor  shall  be  appointed  and 
qualified,'  or  'and  until  his  successor  shall 
qualify,'  has  been  the  subject  of  frequent 
judicial  determinations  by  courts  of  high 
authority,  and  the  construction  of  those 
terms  has  become  fixed  and  settled.  They 
are  held  to  mean,  according  to  their  plain 
import,  an  extension  of  the  definite  term 
of  office,  and  that  no  vacancy  exists  in  the 
office  while  an  incumbent,  lawfully  appoint- 
ed, holds  by  virtue  of  sucii  extendon  of  his 
term;  and,  of  course,  no  vacancy  existing, 
no  appointment  can  be  made  merely  to  fill 
a  vacancy.  The  very  object  of  employing 
such  language  In  the  limitation  of  the  term 
of  office  is  to  prevent  a  vacancy  occurring 
before  a  successor  is  duly  appointed  and 
qualified,  as  may  be  provided."  There  can- 
not be  any  mistaking  the  decision  just  re- 
ferred to  on  the  point  of  who  is  the  suc- 
cessor mentioned  in  the  constitution.  In 
the  langruage  of  the  court:  "The  successor 
here  meant  is  not  the  appointee  of  the  gov- 
ernor alone,  who  is  only  authorized  to  ap- 
point in  case  of  a  vacancy  actually  existing. 
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bat  the  appiyintee  of  tiie  governor,  by  and 
with  the  advice  uud  conseut  of  the  senate." 

By  the  Maryland  constitutlou  of  1851  It  was 
provided  that  the  adjutant  general  shall  be 
apitointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate,  and  that 
all  civil  and  military  officers  then  holding 
commissions  should  continue  to  hold  and 
exerdse  their  offices  according  to  the  then 
tenure;  until  they  should  be  superseded  ac- 
cording to  the  provisions  of  that  constitution, 
and  until  their  successors  be  duly  qualified. 
The  power  of  flUing  vacancies  was  lodged 
in  the  governor.  The  governor  nominated 
a  person  to  be  adjutant  general,  and  the  sen- 
ate did  not  confirm  him.  The  governor  then 
made  an  appointment  to  flU  what  he  con- 
caved to  be  a  vacancy  in  the  office,  but  it 
was  held  that  the  appointment  was  Imprc^- 
erly  made,  and  that  the  Incumbent  held  over 
until  Joint  action  of  governor  and  senate. 
Watklns  v.  Watklna,  2  Md.  341. 

In  the  case  of  State  v.  Howe,  25  Ohio  St 
588,  a  question  arose  as  to  the  power  of  the 
governor  to  make  an  appointment,  during  the 
recess  of  the  senate,  on  the  expiration  of  the 
term  of  an  office  required  to  be  filled  by  ap- 
pointment by  the  governor  and  senate.  The 
statute  provided  that  the  offices  in  question 
"shall  be  appointed  by  the  governor,  by  and 
with  the  advice  of  the  senate,  one  of  their 
nTxmber  being  designated  by  the  appointing 
power  aforesaid,  acting  commissioner,  and 
all  of  them  to  hold  their  offices  for  three 
years  from  tlie  day  of  their  appointment,  and 
until  tlieir  succcssoi-s  are  appointed  and 
qiuUifled,  unless  vacancies  occur  from  death, 
resignation  or  removal  for  cause  as  herein 
provided."  The  constitution  of  that  state 
iUso  provided  that  appointments  of  the  char- 
acter in  question  should  be  made  by  the 
governor  and  senate,  and  that  the  governor 
could  fill  vacancies  in  vacation.  At  the  ex- 
piration of  a  regular  three-year  term— the 
l^islature  not  being  In  session— the  governor 
concluded  that  a  vacancy  was  thereby  created 
in  the  office,  and  assumed  to  appoint  another 
person  than  the  Incumbent  to  fill  the  sup- 
posed vacancy.  This  appointment  of  the 
governor  was  held  to  be  void  and  of  no  ef- 
fect by  the  court  The  opinion  says:  "It 
Is  manifestly  the  design  of  the  constitution, 
as  well  as  of  the  statute,  to  secure  to  such 
office  an  Incumbent  who  possesses  the  con- 
fidence and  approval  not  only  of  the  gov- 
ernor, but  also  of  the  senate,  of  the  state. 
The  only  exception  provided  for  Is  one  of 
necessity,  to  wit,  an  appointee  to  fill  a 
vacancy,  when  the  advice  and  consent  of 
the  senate  Is  not  attainable.  The  only  ques- 
tl<m  In  the  case,  therefore,  Is,  was  there  a 
vacancy  in  the  office  of  acting  commissioner 
at  the  time  Harper's  appointment  was 
made?  If  not,  his  appointment  was  unau- 
thorized, and  the  defendant  is  lawfully  en- 
titled to  hold  the  office.  It  is  hardly  neces- 
sary to  deny,  as  no  one  contends,  that  a 
vacancy  Is  created  in  the  office  by  the  mere 
V.138o.no.l8— 46 


appointment  of  a  successor  to  the  defendant 
And  it  is  almost  as  palpable  that,  if  a  suc- 
cessor had  not  been  appointed,  the  defend- 
ant would  have  conthiued  to  hold,  not  merely 
OS  a  de  facto  officer,  but  as  an  officer  de 
Jure.  This  must  be  so  if  efCect  be  given  to 
the  provision  of  the  statute  authorizing  him 
to  hold  over  his  three  years,  until  a  successor 
shall  be  appointed  and  qualified.  The  aoc- 
oessor  here  meant  cannot  be  the  appointee 
of  the  governor  alone,  who  comes  into  the 
office  temporarily  to  fill  a  vacancy,  but  the 
appointee  of  the  governor,  by  and  with  the 
advice  of  the  senate.  Were  It  otherwise,  it 
would  be  necessary  to  hold  that  a  vacancy 
was  created  by  an  appointment  to  fill  the 
vacancy,  or  that.  In  contemplation  of  law,  an 
office  Is  to  be  regarded  as  vacant  while  In 
the  possession  of  an  officer  who  is  rightfully 
and  lawfully  entitled  to  hold  It  Much  stress 
Is  laid  by  the  relator  on  the  significance  of 
the  word  term,'  a  word  not  used  In  the 
statute,  however;  and  the  claim  Is  that  the 
office  became  vacant  on  the  16th  of  April, 
1875,  by  reason  of  the  expiration  of  the  de- 
fendant's term  of  office.  Let  it  be  conceded 
that  the  defendant's  term  was  limited  to 
three  years  from  April  16,  1872,  it  is  never- 
theless true  that  the  same  statute  which  im- 
posed the  limitation  also  provided  tliat  the 
right  of  the  defendant  to  hold  the  office 
should  continue  thereafter  imtil  his  successor 
was  appointed  and  qualified.  'Qui  haeret 
In  lltera  haeret  ia  cortice.'  The  plain  and 
obvious  import  of  the  language  of  the  stat- 
ute is  that  a  vacancy  shall  not  occur  at  the 
end  of  three  years  from  the  Incumbent's  ap- 
pointment. It  Is  true,  a  successor  may  be 
appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate,  either  be- 
fore or  after  the  expiration  of  the  three 
years;  and,  when  so  appointed  and  qualified, 
the  right  of  the  Incumbent  to  hold  the  office 
oeases  whenever  the  three  years  from  the 
date  of  his  own  appointment  have  elapsed. 
In  such  case  there  Is  no  Interregnum  or 
vacancy  in  the  office.  It  passes  In  suocession. 
The  end  of  one  tenure  and  the  beginning  of 
the  next  occur  at  the  same  Instant  But, 
If  no  successor  be  qualified,  the  old  incum- 
bent continues  in  office,  not  as  a  mere  de 
facto  officer,  or  locum  tenens,  but  as  its 
rightful  and  lawful  possessor  untU  such  suc- 
cessor be  duly  appointed  and  qualified." 

Tho  case  of  State  v.  Lusk,  18  Mo.  333,  In- 
volved an  executive  appointment  to  the  office 
of  public  printer.  The  statute  creating  this 
office  provides  that  the  public  printer  should  be 
elected  at  each  session  of  the  general  assem- 
bly by  Joint  vote  of  the  two  houses,  and  that 
he  should  hold  his  office  for  two  years,  and 
until  his  successor  shall  be  elected  and  qual- 
ified. Provision  was  also  made  that  if  the 
public  printer  should  die  or  resign,  or  if  from 
any  other  cause  the  office  should  become  va- 
cant, the  governor  could  appoint  a  puUlc 
printer,  who  took  the  place  of  the  one  vacat- 
ing the  office.    A  public  printer  was  duly 
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elected  and  auallfled,  and  the  general  assem- 
bly failed  to  elect  his  successor.  The  gov- 
ernor of  the  state  considered  that  a  vacancy 
existed  In  the  office  after  the  adjoununoit  of 
the  legidatore,  and  made  an  appointment 
It  was  hdd  he  could  not  do  soi.  It  was  stat- 
ed that  the  only  question  In  the  case  was 
whether  the  <^ce  of  public  printer  became 
vacant  by  reason  of  a  failure  to  elect  a  pub- 
lic printer.  Quoting  from  the  opinion:  "It 
is  insisted  for  the  state  that  the  term  for 
which  the  office  is  to  be  held  is  two  ycsars, 
and  that  the  additional  time  until  a  successor 
is  elected  and  qualified  is  added  merely  to 
prevent  the  office  b^ng  without  some  person 
qualified  to  discharge  its  duties,  and  does  not 
prevent  Its  being  considered  vacant  for  the 
puiTpose  of  Its  being  filled  by  executive  ap- 
pointment There  are  many  cases,  both  In 
vhe  c(»Btltutioa  and  laws.  In  which  the  same 
words  are  used  in  prescribing  the  t^iure  of 
offices."  Several  cases  axe  then  mentioned. 
"While  it  may  be  true  that  the  design  of  con- 
tinuing an  incumbent  in  office  until  his  suc- 
cessor Is  duly  elected  and  qualified  Is  to  pre- 
vent any  inten-egnum  in  the  office,  and  to 
have  some  person  always  authorized  to  dis- 
charge its  duties,  It  is  also  true  that  the  in- 
cumbent, until  the  qualification  of  his  succes- 
sor, is  as  fully  tn  the  office,  and  entitled  to 
all  of  its  advantages  and  emoluments,  as  he 
was  for  the  previous  period  of  his  service; 
and  it  is  his  right  to  hold  ttie  office  until 
everything  has  been  done  which  Is  required 
by  law  to  give  title  to  the  office  to  anothw 
person.  •  •  •  It  cannot  be  doubted  that 
LusJi  was  entitled  to  discharge  the  duties  of 
the  office,  not  only  until  the  1st  day  of  May, 
1853,  but  that  he  would  now  be  In  office, 
competent  to  discharge  Its  duties,  and  enti- 
tled to  its  emoluments.  If  no  appointment 
had  be«i  made  by  the  governor.  Such 
would  be  the  effect  of  the  words  prescribing 
the  tenure,  Hmtil  his  successor  attall  be  elected 
and  qualified.' " 

But  It  is  unnecessary  for  me  to  consume 
time  and  space  In  quoting  from  decisions  in 
harmony  with  the  views  announced  In  the 
cases  to  which  reference  has  been  made.  It 
is  unquestionably  true,  according  to  the  over- 
whelming weight  of  autiiorlty  in  this  coun- 
try, that  where  by  a  cMistitutton  or  an  act 
of  the  legislature  public  officers  are  elected 
or  selected  for  spedfled  terms,  and  they  are 
by  the  same  anthorlty  authorized  to  hold 
their  offices,  or  continue  In  their  offices,  until 
their  successors  are  elected  and  qualified, 
or  until  their  successors  are  duly  qualified, 
no  vacancies  are  created  In  said  offices  by 
failure  of  the  electing  agency  to  sdect  suc- 
cessors In  the  regular  mode  that  the  appoint- 
ing power  alone  can  fill.  As  stated  in  the 
opinion  in  the  case  of  State  v.  Harrison,  113 
Ind.  434,  16  N.  E.  Rep.  384:  "The  poUcy  of 
provisions  of  that  nature  is  to  prevent  the 
happening  of  vacancies  In  office,  except  by 
death,  resignation,  removal,  and  the  like. 
They   rest  upon  the   assumption   that   the 


wiser  and  more  prudoit  coarse  Is,  tn  case  tbe 
electwal  body  fails  to  discharge  its  func- 
tions, to  authorize  the  incumbent  to  hold 
over  until  the  succeeding  election,  rather 
than  that  a  vacancy  should  occur,  to  be 
filled  by  the  appointing  i>oww."  The  cases 
cited  by  counsel  for  relator  from  the  Califor- 
nia dedaions  are  dear  and  positive  on  this 
point  It  Is  true  that  there  were  some  con- 
fficts  in  the  earlier  dedtdons  In  that  state  on 
such  cases,  but  the  doctrine  was  finally  put 
to  rest  and  the  result  is  as  above  stated. 
People  V.  Eeld,  6  CaL  288,  has  been  over- 
ruled. These  deddons  are  referred  to  by 
Mechem  on  Public  Officers,  (section  128,)  and 
he  says:  "Like  rulings  have  also  been  made 
In  other  states,  and  such  seems  to  be  the  set- 
tied  principle  of  the  law."  The  case  of  State 
V.  C!o<*c,  54  Tex.  482,  referred  to  by  counsel 
for  respondent,  may  be  conceded  to  be  the 
otbor  way,  but  it  stands  almost  alone,  so  far 
as  I  can  find.  People  v.  Whitman,  10  Gal. 
38;  People  v.  TUton,  37  Cal.  614;  People  v. 
Bissell,  49  Cal.  407;  Stewart  v.  State,  4  Ind. 
396;  Stocking  v.  State,  7  Ind.  826;  State  v. 
Harrison,  113  Ind.  434,  16  N.  B.  Rep.  384; 
People  V.  Mclver,  68  N.  O.  467;  State  v.  Mc- 
liure,  84  N.  0.  163;  Tappan  v.  Gray,  supra; 
McOrary,  Elect  §  314.  In  this  connection 
reference  may  be  made  to  the  contention 
that  a  vacancy  is  created  by  section  214,  Rev. 
St  This  section  is  taken  from  the  act 
passed  in  1868,  In  reference  to  vacating  offi- 
ces. The  only  dalm  that  can  be  made  for  a 
vacancy  under  this  statute  must  rest  upon 
the  sixth  subdivision,  which  is  as  follows: 
viz.:  "When  any  office  created  or  continued 
by  the  constitution  or  laws  shall  not  have 
been  filled  by  election  or  appointment  un- 
der the  constitution  or  law  creating  or  con- 
tinuing such  office."  A  careful  reading  of 
this  provision  in  the  connection  In  which  It 
is  found  will  impress  one  with  the  view  that 
its  real  purpose  was  to  provide  for  a  case 
where  the  constitution  or  laws  created  an 
office  or  continued  one  that  had  ceased  to 
exist,  and  no  selection  had  be&i  made  of  an 
officer  to  discharge  his  duties,— a  vacancy  was 
dedared  therdn,  and  the  governor  was  au- 
thorized to  appoint  some  person  who  could 
perform  the  duties  thereof  until  a  regular 
selection  could  be  made.  Under  this  view 
It  would  be  a  provision  for  ffillng  an  office 
originally  that  had  been  created  or  continued 
in  ezisteace.  If  the  legislative  purpose  was 
to  dedare  a  vacancy  in  case  a  successor  had 
not  been  selected  to  succeed  an  Incumbent 
already  regularly  In  office,  it  seems  that  di- 
rect language  to  accomplish  this  purpose 
would  have  been  used.  A  legislative  provi- 
sion somewhat  similar,  in  reference  to  ap- 
pointing an  officer,  received  sudi  a  construc- 
tion as  here  Indicated  In  the  case  of  Stewart 
V.  State,  4  Ind.  396.  The  provision  in  our 
Statute  Is  that  when  the  office  created  or 
continued  "shall  not  have  be«i  filled  by  elec- 
tion or  appointment  under  the  constitution  or 
law  creating  or  continuing  the  office."   There 
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can  be  no  claim  that  the  office  la  guestioa 
here  haa  not  been  filled.  Incumbents  regu- 
larly appointed  have  continaed  In  the  <^ce, 
and  were  In  posseaslon  at  the  time  the  last 
appointments  were  made.  But,  aside  from 
this,  U  the  constitution  has  continued  a  reg- 
ular incumbent  In  office  until  his  succes- 
sor is  duly  qualified,  and  this  provision  was 
Intended  to  prevent  a  vacancy  until  such  a 
contingency  happened,  it  would  be  beyond 
the  power  of  the  legislature  to  defeat  this 
provision  of  the  constitution.  The  dedsliHis 
cited  show  that  the  language  oonstnied  by 
them  was  Intended  as  a  limitation  upon  the 
appointing  power,  and  for  the  express  irar- 
pose  of  preventing  a  vacancy.  The  settled 
mle  Is  that  the  policy  of  such  provisions  Is 
for  this  express  pnriKiae.  If  the  language  of 
our  constitution  brings  It  within  the  mle  of 
the  decisions  referred  to,  th«i  there  Is  an 
exiA  of  this  oontoillon;  for  no  one,  I  pre- 
sume, will  ccmtMid  that  a  legicdatlve  enact- 
ment can  contravene  the  limitations  of  the 
oonstltntlon.  State  ▼.  Howe,  supra;  People 
V.  Wilson,  72  N.  a  166;  Pe<*le  v.  Mott,  8 
GaL  502. 

Liet  ns  now  examln>i  the  lanRiuige  of  the 
proYlsions  of  our  constltutl<m.  The  two  sec- 
tions above  quoted,  taken  together,  may  fair- 
ly be  stated.  In  presenting  the  point  to  be 
decided  in  this  case,  as  follows,  viz.:  Ooimty 
commissioners  shall  be  appointed  by  the  gov- 
em<Mr,  by  and  with  the  consent  of  tilie  soiate. 
Thdr  terms  of  office  shall  be  two  years. 
They  shall  cmtlnue  In  office  after  the  ex- 
piration of  their  official  terms  until  their  suc- 
cessors are  duly  qualified.  The  official  term 
dlearly  has  reference  to  the  two  years  pre- 
scribed In  section  6  of  article  8,  as  this  Is 
the  oBlj  mention  made  anywhere  of  the 
official  tenure  of  sach  officers.  If  the  offi- 
cial term  mentioned  In  aeeOaa  14  of  artlide 
16  refers  to  the  two-year  term  already  fixed, 
—and  there  can  be  no  doubt  about  this,— 
then  by  the  very  terms  of  this  section  the 
incumbent  Is  continued  In  (^ce  after  the 
expiration  of  the  two  years  imtll  his  mc- 
ceasor  Is  duly  qualified.  It  cannot  snccess- 
fnlly  be  mabitained  that  the  constitution, 
by  the  use  of  the  words,  "after  the  expira- 
tion of  their  official  terms,"  recognizes  a 
vacancy  in  the  office  from  that  date,  where 
no  qualified  successor  appears,  because  by 
Its  immistalcable  language  the  officer  Is  con- 
tlniied  In  the  office  after  that  tim&  The 
words  "continned  In  office"  Imply  not  the 
b^Slnnlng  of  a  new  and  different  holding, 
bat  the  prolongation  of  one  already  existing. 
To  continue  In  office  Is  to  remain  In  It,  for 
the  word  "continue"  means  "to  remain  in  a 
given  place  or  condition;  to  remain  in  con- 
nection with;  to  abide;  to  stay."  Webst 
Diet  Remember  that  the  language  is  not 
simply  to  continue  In  the  discharge  of  the 
duties  of  the  office  after  the  aid  of  the  offi- 
cial term,  but  to  c<mtlnue  In  office.  If  the 
c£&cer  conttnnes  In  the  office  itself  until  his 
successor  is  duly  qualified,  how  can  a  va- 


cancy occur  by  the  expiration  of  the  term 
before  the  successor  Is  duly  qualified?  Of 
course,  as  soon  as  a  properly  qualified  suc- 
cessor appears,  the  Incumbent  must  give 
way,  but  until  such  successor  does  appear 
he  Is  BtlU  In  the  <^ce,  and  rightfully  there 
by  the  very  terms  of  the  constitution  itself. 
The  qualified  successor  cannot  be  the  gov- 
ernor's appointee.  The  decisions  are  clear 
on  this  point  The  governor  cannot  appoint 
a  successor  until  the  vacancy  first  happens; 
and  this  must  precede  the  appointment. 
Were  it  otherwise,  In  the  words  of  the  Ohio 
court,  "it  would  be  necessary  to  hold  that 
a  vacancy  was  created  by  an  appointment 
to  fill  the  vacancy,  or  that.  In  contempla- 
tion of  law,  an  office  Is  vacant  while  In  the 
possession  of  an  officer  who  Is  rightfully 
and  lawfully  entitied  to  hold  It"  Instead 
of  trimming  down  the  language  of  the  con- 
stitution so  as  to  provide  for  a  vacancy,  it 
must  be  remembered  that  we  should  allow 
it  full  scope  In  order  to  guard  against  a 
vacancy,  as  the  law  abhors  a  vacuum  In  pub. 
lie  offices.  If  the  point  Is  doubtful,  the 
scale  should  be  turned  against  the  appoint- 
ing power,  where  there  is  a  party  authorized 
to  perform  the  duties  of  the  office  until  it 
can  be  regularly  filled.  People  v.  Tllton,  37 
Gal.   614. 

The  distinction  between  the  authority  to 
perform  the  duties  of  an  office  after  a  va- 
cancy has  happened  in  it  until  the  office  has 
been  filled  In  some  legal  way  and  the  author- 
ity to  hold  the  office  Itself,  or  continue  there- 
in until  a  duly-qualified  successor  appears.  Is 
clearly  pointed  ont  In'  the  case  of  Johnson  v. 
Mann,  77  Va.  265.  Here  an  Incumbent  dty 
treasurer  was  claiming  the  office  against  one 
who  had  been  duly  elected  In  regular  suc- 
cession, but  who  had  failed  to  qualify  be- 
fore the  beginning  of  the  next  term.  The 
statute  declared  a  vacancy  In  the  office  In 
sudi  case.  The  court  held  that  the  Incum- 
bent was  entitled  to  hold  the  office,  and  that 
the  newly-dected  officer,  by  reason  of  Ills 
failure  to  quaUfy  wlthhi  the  time  required 
by  the  statute,  forfeited  his  rights  to  the 
office.  But  tiie  incumbent  claimed  not  only 
the  right  to  get  possession  of  the  office,  but 
to  continue  therein  until  the  next  regular 
election,  and  that  It  could  not  be  filled  by 
appointment  that  was  lodged  by  the  statute 
In  the  Judge  of  the  hustings  court  of  the 
dty  In  case  of  vacancy.  The  incumbent  re- 
lied upon  a  clause  in  the  constitution  of  that 
state  which  provided  that  "the  judges  and 
all  other  officers  elected  or  appointed  shall 
continue  to  discharge  the  duties  of  their 
offices  after  their  terms  of  service  have  ex- 
pired until  their  successors  have  qualified." 
In  construing  this  clause  the  court  draws  the 
distinction  between  it  and  the  provisions  con- 
strued in  the  cases  of  Com.  v.  Hanley  and 
State  V.  Lusk,  supra.  The  Clause  In  the 
Virginia  constitution.  In  the  language  of  Its 
court,  "simply  provides  for  the  holding  over 
by  the  incumbent  after  the  expiration  of  his 
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tenn  until  his  successor  shall  qualify.  The 
plain,  imequlTocal  import  of  this  section  of 
the  constitution  Is  that,  when  the  regular 
term  expires,  the  office  becomes,  In  the  eye 
of  the  constitution,  vacant,  but  with  authori- 
ty to  the  -Incumbent,  already  qualified,  to 
continue  by  virtue  of  such  prerious  qualifica- 
tion, made  effective  for  the  purpose  by  the 
constitution,  to  discharge  the  functions  of 
the  office  until  he  Is  succeeded  in  the  way 
preferred  by  the  people,  as  pointed  out  in  the 
constitution  made  by  them,  and  in  the  laws 
made  in  pursuance  of  that  instrument."  In 
referring  to  the  following  language  of  the 
court  in  Com.  v.  Hanley,  viz.:  "It  will  be 
observed  that  the  terms  on  which  alone  the 
governor  can  appoint  are  a  vacancy  In  the 
office,  and  that  there  can  be  a  vacancy  in  an 
<^ce  when  there  is  a  person  In  possession, 
whom  all  acknowledge  to  be  rightfully  In 
pos8essI(Hi,  having  a  perfect  right  to  exercise 
all  the  powers  and  duties  of  the  office,  and 
to  receive  and  enjoy  all  its  emoluments,  Is 
a  position  difficult  to  comprehend.  It  la  an 
abuse  of  terms  to  say  that  at  the  time 
the  governor  issued  his  commission  to  the 
relator  the  office  was  vacant,  for  no  person 
can  plausibly  deny  that  the  respondent  was 
the  rightful  possessor  of  the  office  at  that 
time,"— the  Virginia  court  says:  "Strong  as 
this  language  Is  to  show  that  no  vacancy 
exists  where  there  is  a  person  rightfully  in 
Dossession,  and  entitled  to  hold  on  until  hit 
successor  is  duly  qualified,  (for  such  Is  or 
was  the  language  In  part  of  the  Pennsyl- 
vania constitution,)  it  In  no  particular  meets 
the  demands  of  the  petitioner'^  case  under 
the  constitution  and  law  of  Virginia  as  will 
be  •  •  •  shown."  Again,  In  reference  to 
the  case  of  State  v.  Lusk,  it  is  said:  "In  all 
essential  particulars  it  la  the  Pennsylvania 
case  of  Com.  v.  Hanley  over  again.  It  is 
plain  that,  like  the  latter,  the  peculiar  lan- 
guage under  construction  controlled,  and 
even  forced,  the  decision  as  made.  It  was 
idle  to  say  that  the  office  of  public  printer 
was  vacant,  because  the  statute  creating  the 
office  In  the  most  explicit  terms  expressly 
invests  the  Incumbent  with  title  and  right 
to  hold,  not  for  two  years  only,  but  for  two 
years,  and  until  his  successor  shall  be  elected 
and  qualified.  The  appointment  of  the  gov- 
ernor was  invalid,  because  there  was  no 
vacancy.  That  there  was  no  vacancy  comes 
from  the  fact  that  the  plain  language  of  the 
statute  extended  the  official  term  of  the  in- 
cumbent until  his  successor  should  be  elected 
and  qualified." 

Bead  the  Florida  constitution  in  the  light 
of  all  the  surroimdings,  and  guided  by  the 
correct  rules  of  construction  in  such  cases, 
and  there  can  be  no  reasonable  doubt  about 
Its  landing  us  within  the  rule  laid  down  by 
the  Pennsylvania  and  California  decisions 
which  are  sustained  by  the  decided  weight 
of  authority  In  this  country.  By  the  Florida 
constitution  the  Incumbent  Is  entitled  to  hold 
the  office,  or  bold  onto  the  office,  for  the  lan- 


guage is  that  he  shall  "continue  In  office," 
and  not  only  is  he  entitled  to  continue  in 
office,  but  the  time  which  he  can  hold  Is 
fixed.  He  is  to  hold  not  only  during  the 
two  years  prescribed  as  the  ordinary  term, 
but  after  his  term  is  ended  trntil-  a  successor 
is  duly  qualified.  It  Is  difficult  to  see  how 
larguage  can  make  it  plainer.  But  there  are 
other  considerations  in  ascertaining  the 
meaning  of  the  constitution  that  should  not 
be  overlooked.  The  probable  results  of  the 
workings  of  the  government  under  any  con- 
stitution must  have  been  contemplated  by 
the  framers  thereof.  It  certainly  could  not 
have  escaped  the  attention  of  the  framers 
ot.  our  constitution  that  the  governor  am? 
senate  might,  in  some  Instances,  fail  to 
agiee  on  appointments.  The  courts  do  not. 
In  construing  constitutions  and  statutes,  im- 
pute Improper  conduct  to  public  officials,  and 
we  have  no  right  to  assume  that  any  govern- 
or or  senate  will  refuse  t»  perform  a  duty. 
But  stUl  Judges  should  not  close  their  eyes 
to  probable  results  of  the  operation  of  a  law 
in  seeking  after  the  meaning  of  the  law- 
makers. If  we  hold  that  the  governor  has 
the  power  to  make  appointments  in  cases  re- 
quiring Joint  action  of  himself  and  senate 
upon  the  expiration  of  terms  during  the  re- 
cess of  that  body,  notwithstanding  the  hold- 
over provision  hi  the  constitution,  then  he 
has  it  in  his  power  to  force  his  nominees 
into  office,  although  the  senate  may  have  de- 
liberately rejected  them,  and  in  the  face  of 
the  provision  that  they  shall  be  jointly 
made.  On  the  other  hand.  It  may  be  said 
that,  if  the  governor  cannot  appoint  upon  the 
expiration  of  a  term  during  the  recess  of  the 
scoiate,  then  that  body  has  it  in  its  power  to 
continue  incumbents  in  office  although  they 
may  be  objectionable  and  unworthy.  In  an- 
swer to  this  objection  the  courts  have  said 
that,  as  It  was  the  design  of  the  constitution 
to  secure  for  the  public  service  persons  pos- 
sessing the  confidence  of  both  the  governor 
and  the  senate,  where  an  agreement  cannot 
be  had  on  a  successor,  the  then  incumbent, 
who  has  received  the  approval  of  both  the 
governor  and  the  senate,  shall  hold  over  un- 
til a  successor  is  selected  who  does  possess 
such  confidence.  He  has  had  the  experience 
of  a  term  at  least,  and  is  presumed  to  be  fa- 
miliar with  the  duties  of  the  office.  The 
large  power  given  the  executive  to  suspend 
for  cause  shows  that  the  convention  design- 
edly made  ample  provision  to  guard  against 
unfaithful  officers,  and  the  clause  we  are 
now  construing  should  be  considered  In  con- 
nection with  this  fact  But,  still  furUier, 
the  few  constitutional  officers  appointed  by 
the  governor  and  the  senate,  such  as  state 
attorneys,  circuit  and  criminal  court  Judges, 
and  county  commissioners,  have  official 
terms  of  years  prescribed;  but  the  constitu- 
tion does  not  fix  the  beginning  of  these 
terms,  further  than  to  require  the  appoint- 
ments to  be  made  with  the  consent  of  the 
senate,  and  the  regulation  In  reference  to 
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imezplred  terms  of  jadges.  In  tbe  case  be- 
fore OS  the  record  shows  that  the  official 
terms  of  the  office  of  county  commissioners 
for  Daval  county  expired  during  the  recess 
of  the  senate,  and  very  soon  after  the  ad- 
journment of  the  last  legislature.  The  gov- 
ernor In  this  case  submitted  his  nominations 
of  successors  to  these  officers  to  the  senate 
for  their  approval,  and  In  this  I  think  he  did 
right  But  the  constitution  is  silent  as  to 
when  the  governor  sliall  submit  nominations 
to  the  senate.  Suppose  an  executive  should 
conclude  that  It  was  not  his  duty  to  submit 
to  the  senate  nominations  for  offices  In 
which  vacancies  had  not  occurred,  and 
wonld  not  happen  until  after  the  adjourn- 
ment of  the  legislature,  it  is  certain  that 
there  is  no  power  to  make  him  do  so;  and  so 
far  it  has  not  been  determined  here  that  it 
would  even  be  bis  duty  to  do  so.  In  conse- 
quence of  the  failure  of  the  constitution  to 
fix  a  date  for  the  commencement  of  the  ap- 
pointive offices,  we  find  the  terms  of  circuit 
judges  and  county  commissioners  expiring 
during  the  recess  of  the  senate,  and  this  re- 
sult, as  we  can  readily  see,  could  have  been 
brmght  about  by  submitting  nominations  to 
the  amate  during  the  last  days  or  hours  of 
th^  session  of  that  body,  or  by  Its  holding 
ncminationa  under  consideration  until  the 
last  moment  Without  implying  blame  on 
the  part  of  either  the  executive  or  the  sen- 
ate, the  result  as  we  now  see  it  In  this 
states  could  have  been  brought  about  In  the 
way  Indicated.  Let  the  view  obtain  that 
the  executive  is  not  required  to  submit  nom- 
inations for  successors  In  office  until  vacan- 
cies have  happened  by  expiration  of  terms, 
and  the  joint  action  of  the  senate  in  making 
appointments  is  virtually  destroyed,  in  face 
of  the  plain  provision  that  appointments 
shall  be  made  with  its  consent;  but  even  if 
this  view  does  not  prevail,  and  it  is  held 
that  the  governor  can  appoint  after  the  ex- 
piratl<Hi  of  a  term,  then  be  can  disregard 
the  action  of  the  senate  in  rejecting  nomina- 
tions, and  put  the  same  persons  in  office 
after  adjournment  In  the  case  of  county 
commissioners  the  official  term  is  two  years, 
and  the  ad  interim  appointments  to  this  of- 
fice win  consume  the  entire  period  prescrib- 
ed for  it  in  consequence  of  the  biennial  ses- 
sions of  the  legislature.  These  appointive 
officers  are  of  the  highest  Importance  In  the 
administration  of  the  government  County 
commissioners  not  only  levy  the  taxes  and 
control  county  finances,  but  at  the  time  of 
the  adoption  of  the  constitution  appointed 
the  judges  and  inspectors  of  elections,  grant- 
ed licenses  to  retail  liquor,  laid  out  public 
roads,  and  exercised  many  powers  of  vital 
importance  to  the  people.  Is  it  reasonable 
to  suppose  that  the  framers  of  our  constitu- 
tion, acting  under  the  avowed  purpose  of 
taking  away  executive  patronage  and  limit- 
ing the  appointive  power,  would  have  delib- 
erately left  the  constitution  In  such  a  condi- 
tion?    AJid  If  they  have  employed  language 


that  naturally  and  according  to  Its  plain 
meaning  tends  to  a  diflerent  result  and  in 
harmony  with  the  clearly-expressed  purpose 
that  such  officers  shall  be  appointed  by  the 
governor,  with  the  consent  of  the  senate, 
should  not  the  court  put  such  a  construction 
upon  this  language?  I  think  there  is  but  one 
answer  to  this  question.  To  construe  it  oth- 
erwise would  be  to  do  violence  to  the  lan- 
guage of  the  instrument  Itself,  and  to  disre- 
gard the  rules  of  construction  in  ascertain- 
ing the  meaning  of  the  lawmakers.  The 
construction  I  contend  for  will  harmonize  the 
entire  constitution,  and  by  it  senatorial  con- 
sent will  be  required  In  the  appointment  of 
all  such  officers  whenever  the  terms  expire, 
and  this  is  beyond  all  question  in  accord 
with  the  spirit  of  the  instrument 

It  is  insisted  by  couns^  who  argue  for 
respondent  here  that  the  advisory  opinion 
given  the  executive  in  1889  (25  Fla.  427,  5 
South.  Rep.  613)  is  in  favor  of  the  view  that 
a  vacancy  existed  In  the  offices  of  county 
commissioners  of  Duval  county  when  the 
governor  made  his  appointments  in  June 
last  The  advisory  opinion  referred  to  sus- 
tains the  view  that  when  the  term  of  an 
elective  county  office  to  which  a  person  had 
been  elected  for  the  entire  term  has  com- 
menced, and  there  Is  a  vacancy  in  the  office 
on  account  of  the  failure  of  the  person 
elected  to  give  bond  and  qualify  as  required 
by  section  7  of  article  8  of  the  constitution, 
the  governor  may  fill  the  vacancy  by  ap- 
pointment and  such  appointee  holds  only 
until  the  qualification  of  a  successor,  chosen 
at  the  next  ensuing  general  election  to  be 
bdd  in  accordance  with  section  9  of  article 
18.  The  clause  in  section  7  of  article  8 
reads  as  follows,  viz.:  "If  any  person  elect- 
ed or  appointed  to  any  county  office  shall 
fall  to  give  bond  and  qualify  within  sixty 
days  after  his  election,  the  said  office  shall 
become  vacant."  Here  Is  plainly  a  declara^ 
tlon  of  a  vacancy  In  a  county  office  by  the 
constitution  Itself,  but  in  what  cases  does 
the  vacancy  exist?  When  a  person  who  has 
been  regularly  <dected  or  appointed  to  take 
the  place  of  one  alresidy  In  office,  and  the 
person  so  selected  to  supersede  the  incnm- 
bent  falls  to  qualify  and  carry  out  the  man- 
date of  the  electoral  body,  then  the  office  Is 
declared  vacant,  and  the  governor  can  fill 
it  as  provided  by  law.  But  there  Is  no  author- 
ity, according  to  any  rule  of  construction, 
for  holding  that  the  clause  in  question  de- 
clares a  vacancy  in  cases  where  the  electo- 
ral body  has  failed  to  sdect  a  successor, 
and  there  is  no  one  authorized  to  give  the 
bond,  or  otherwise  qualify  for  the  duties  of 
the  office.  The  vacancy  is  declared  to  exist 
because  the  duly-elected  person  fails  to  quali- 
fy, and  in  no  other  case  Is  a  vacancy  declared. 
No  possible  construction  can  push  the  lan- 
guage of  this  section  beyond  the  case  actual- 
ly provided  for  In  It  But  If  the  framers  of 
the  constitution  were  so  particular  to  pre- 
scribe a  vacancy  In  the  one  case  mentioned 
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upon'  the  failure  of  a  propeiiy  elected  or 
appointed  snccessor  to  qualifjr  Trithin  60 
days  from  Ida  election,  how  can  It  be  con- 
tended tbat  they  have  thereby  designed  a 
Tacancy  to  exist  in  other  cases?  Does  not 
the  provision  for  the  vacancy  in  one  case 
exclude  the  idea  of  a  vacancy  In  any  others? 
It  is  clear,  I  thinly,  that  the  last  clause  in 
section  7  of  article  S  does  not  afford  any  au- 
thority for  the  position  that  the  offices  of 
county  commissioners  of  Duval  county  be- 
came vacant  upon  the  expiration  of  the  offi- 
cial terms  of  the  present  incumbents,  and 
ft  failure  of  the  senate  to  concur  with  the 
governor  in  the  selection  of  successors,  and 
it  is  Impossible  for  construction  to  give  it 
snch  weight. 

It  is  further  contended  that  the  executive 
department  of  the  government  has  so  con- 
strued tlie  constitution  as  that  a  vacancy  is 
deemed  to  exist  upon  the  expiration  of  a 
term  of  office,  and  ttiat  the  court  Should  fol- 
low tills  construction  In  this  case.  In  sup- 
port of  tills  contention  couns^  who  argue 
here  for  respondent  furnish  us  a  list  -of  ap- 
pointments of  two  state  attorneys,  or  rather 
one  person  ai>polnted  twice  to  this  office, 
and  eight  county  Judges,  under  the  consti- 
tution of  1868,  and  of  four  appointments  of 
county  commissioners  under  the  present  con- 
stitution, all  made  in  the  year  1891.  The 
provision  in  reference  to  the  above-mentioned 
officers  In  the  old  constitution  was  that  they 
should  hold  office  for  four  years  from  the 
date  of  commissions,  and  until  thehr  suc- 
cessors shall  be  appointed  and  qualified, 
or  for  four  years,  or  until  their  succes- 
sors are  appointed  and  qualified.  Witli 
the  exception  of  the  cabinet  officers,  who 
h^d  the  same  time  as  the  governor,  or 
until  their  successors  shall  be  qualified, 
these  were  the  only  officers  under  that  con- 
stitution that  had  such  a  tenure  prescribed. 
The  others  had  a  fixed  term  of  years,  with 
no  other  provision  in  reference  to  their  ten- 
ure. It  is  not  contended  tliat  the  judiciary 
department  has  ever  given  its  sanction  to 
the  appointments  referred  to  In  the  list, 
but  that  the  construction  put  upon  the  old 
constitution  by  the  governor  should  control 
us  in  our  interpretation  of  the  new.  There 
are  certain  weil-recognized  rules  of  construc- 
tion of  constitutions  and  laws  that  have 
always  had  weight  with  the  Judges  In  their 
interpretation  of  the  same,— such  as  that, 
where  a  clause  has  received  a  definite  cob 
structlon,  the  subsequent  adoption  of  that 
clause  by  the  lawmaking  department  carries 
with  the  language  adopted  also  the  construc- 
tion put  upon  It;  and  also  where  the  ques- 
tions do  not  involve  personal  rights,  but 
are  purely  political  in  th^r  character,  and 
depend  upon  provisions  of  doubtful  int»- 
pretation,  the  courts  will  give  great  weight 
to  the  construction  adopted  by  the  political 
department  of  the  gov^nment,  and,  where 
such  construction  has  been  acquiesced  in  for 
a  long  time,  It  will  be  f  (^owed.    But  these 


rules  of  construction  find  no  application  to 
the  provisions  in  our  constitution.  Let  us 
taiie  the  case  of  the  state  attorneys  referred 
to  under  the  provision  of  Hie  old  constitu- 
tion,—that  they  should  hold  their  offices  for 
four  years,  and  until  their  successors  sliall 
be  appointed  and  qualified.  With  the  ex- 
ception of  the  Texas  decision  referred  to, 
there  has  not  been  a  published  case  in  the 
American  courts,  that  I  can  find,  that  has  not 
held,  in  construing  such  language,  tliat  the 
incumbent  continues  to  hold  the  office  after 
the  end  of  the  four  years,  and  until  his  suc- 
cessor Is  appointed,  as  provided  by  the  con- 
stitution. This  construction  has  tyeea  so  uni- 
form tiiat  it  is  said  in  decisions  and  text- 
books to  be  settled  and  fixed.  Can  It  be  con- 
tended that  the  practice  of  a  governor  iu 
making  a  few  appointments  can  alter  tho 
fixed  and  settled  meaning  of  a  constltatlon 
as  uniformly  held  by  the  Judiciary?  Tbete 
can  1>e  nothing  doubtful  about  such  langooge. 
But  the  revised  constitution,  under  which 
the  present  case  has  arisen,  makes  a  radi- 
cal change  in  the  system  of  selecting  public 
officials.  A  new  electoral  agency  baa  I>een 
established,  snd  the  appointive  power  vast- 
ly curtailed.  .  All  state,  county,  and  munici- 
pal officers  continue  In  office  after  the  ex- 
piration of  their  terms  prescribed  for  the 
office  until  their  successors  are  duly  qualified. 
TUs  language  was  not  used  in  the  previoDS 
constitution,  and  is  made  applicable  to  all 
officers  under  a  new  feature  of  official  ten- 
ures provided  for  in  the  revised  instrument 
It  should  be  construed  in  harmony  with  this 
system,  and  not  to  defeat  it  If  the  same  lan- 
guage that  is  applied  to  the  tenure  of  office 
of  state  attorneys  under  the  old  instrument 
had  been  employed  in  reference  to  all  offi- 
cers under  the  new,  there  is,  in  my  mind, 
no  question  as  to  how  the  court  should  con- 
strue it.  We  could  not  allow  the  few  ap- 
pointments of  the  governor  to  control  the 
settled  construction  of  the  constitution.  But 
the  language  used  in  the  new  constltutiou 
has  never  been  construed  by  any  dei>artment 
except  by  the  governor,  in  the  year  1891,  in 
making  four  appointments  of  county  commis- 
sioners, so  far  as  we  are  informed.  It  has 
not  been  the  ordinary  lifetime  of  a  lawsuit 
in  this  court  since  these  appointments  were 
made,  and  they  cannot,  of  course,  ccmtrok 
the  court  in  construing  this  language  ac- 
cording to  its  neal  meaning.  I  have  no 
doubt  but  that  the  appointments  referred  to 
under  both  constitutions  were  made  with 
the  purest  motives,  and  in  the  full  bdiet  that 
the  executive  power  was  In  each  case  rl^t- 
folly  ^wcised;  but  the  court  is  now  called 
upon  to  construe  the  constitution,  and  this 
should  be  done  according  to  the  settled  rules 
of  construction,  and  in  the  llg^t  of  all  the 
surrotmding  circumstances.  In  answer  to 
tills  idea  of  executive  construction  I  quote 
the  language  of  the  Ohio  decision,  supra,  via.: 
"We  are  aware  that  the  executive  depart- 
ment of  the  state  goyemm(ent  has  on  divers 
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'occaalons  since  tbe  adoption  of  the  present 
constitution  assumed  to  fill  Tacancles  In  office 
by  appointment,  when,  according  to  the  fore- 
going TlewB,  Tacancles  did  not  exist;  and, 
on  the  other  hand,  the  legislative  department 
has  adhered  to  a  dlSerent  construction  of  Its 
constitutional  powers.  In  proTldlng  against 
the  occurrence  of  vacancies  In  numerous 
offices,  by  authorizing  Incumbents  to  hold 
ov«  the  fixed  terms  until  successors  should 
be  chosen  and  qualified.  This  court  Is  now 
called  upon  for  the  first  time  to  declare  the 
true  limit  of  powers  In  this  regard  as  be- 
tween these  co-ordinate  branches  of  the  gov- 
ernment After  a  careful  examination  of  tbe 
question  In  the  light  of  both  principle  and 
authority,  we  are  led  to  tbe  conclusion  that 
the  general  assembly  may  provide  against 
the  occurrence  of  vacancies  by  authorizing 
Incumbents  to  hold  over  their  terms  in  cases 
where  the  duration  of  their  tenures  is  not 
fixed  and  limited  by  the  constitution.  By 
this  solution  public  trusts  and  offices  are  pre- 
served to  the  administration  of  those  agents 
who  may  be  chosen  in  conformity  to  the 
general  policy  of  the  state,  as  declared  by  its 
constitution  and  laws  providing  for  their 
election  or  appointment;  and  at  the  same 
time  all  the  evils  contemplated  as  likely  to 
result  from  vacancies  in  office  are  guarded 
against  by  confining  the  exercise  of  the 
power  to  fill  vacancies  in  office  to  those  cases 
where  no  one  is  authorized  by  law  to  dis- 
charge the  public  duties,  which,  we  think, 
to  the  constitutional  scope  of  that  power." 

The  case  of  State  v.  Kuhl,  61  N.  J.  Law, 
191,  17  AtL  Rep.  102,  referred  to  by  coun- 
sel for  respondent,  determined  that  where 
a  vacancy  actually  happened  in  an  office 
during  the  session  of  the  senate,  and  was 
not  filled  by  the  joint  action  of  that  body 
and  the  governor  during  the  session,  the 
vacancy  stUl  existed  after  the  legislature  ad- 
journed. The  constitution  of  that  state  inro- 
vlded  that,  "where  a  vacancy  happens  dur- 
ing the  recess  of  the  legislature  In  any  office 
which  is  to  be  flUed  by  the  governor  and 
senate,  or  by  the  legislature  in  joint  meet- 
ing, the  governor  shall  fill  such  vacancy, 
and  the  commission  shall  expire  at  the  end 
of  tbe  next  session  of  the  legislature,  unless 
a  successor  shall  be  sooner  appointed."  An 
Incumbent  in  office  died  during  the  session 
of  the  senate,  and  that  body  rejected  tiie 
governor's  appointee.  The  court  held  that 
ttie  vacancy  that  happened  during  the  ses- 
sion of  the  senate  existed,  in  the  meaning 
of  the  constitution,  after  that  body  ad- 
journed without  confirming  a  person  to  fill 
the  office.  There  was  no  question  about  the 
office  being  vacant  in  this  case,  as  the  In- 
cumbent died,  and  there  was  no  one  cliUm- 
Ing  to  hold  it;  and  the  onty  point  was 
whether  the  governor  could  fill  the  vacancy 
actually  existing  in  consequence  of  its  hap- 
pening during  the  recess  of  the  senate.  The 
point  we  are  considering  is  whether  or  not  any 
▼acaiM^infactexistedin  the  office  at  the  time 


the  governor  appointed.  It  would  be  rather 
a  Procrustean  construction  to  make  tbe  New 
Jersey  case  an  authority  for  the  disposi- 
tion of  the  case  before  us.  The  articles  In 
the  schedule  providing  for  the  transition  of 
the  government  from  the  old  to  the  new 
system  are  not  now  in  force,  bat  the  fifth 
section,  providing  that  vacancies  occurring 
by  limitation  of  terms  before  the  general 
election  in  1S88— when  the  new  elective  sys- 
tem should  begin— should  be  filled  as  pro- 
vided for  under  the  old  constitution,  shows 
that  a  change  in  such  appointment  was  con- 
templated under  the  new.  We  must,  of 
course,  look  to  the  proTlsions  in  the  new  as 
controlling  such  matters.  Section  14  of  this 
article  refers  to  elective  officers. 

I  think  the  constitution  of  Florida  con- 
tinued in  office  the  county  commissioners  of 
Duval,  county  holding  at  the  adjournment  of 
the  legislature,  and  that  they  will  continue 
In  office  until  their  successors  are  appointed 
In  the  way  provided  by  that  instrument, 
unless  the  offices  become  vacant  In  some 
recognized  legal  way;  and  that  the  appoint- 
ments made  by  the  governor  in  June  last 
are  of  no  effect  This  construction  is  in  ac- 
cord with  the  letter  and  spirit  of  the  con- 
stitution, and  any  other  extends  executive 
control  over  these  public  officers  in  a  way 
and  manner  not  authorized  by  that  Instru- 
ment 

The  foregoing  views  were  written  with- 
out seeing  the  opinion  of  the  majority  of 
the  court  in  this  case,  and  without  reference 
to  that  opinion.  Since  my  views  were  sub- 
mitted, some  additions  have  been  made  to 
the  opinion  as  prepared,  seemingly  in  re- 
ply to  my  position  in  some  respects.  I  re- 
gard the  entire  opinion  of  the  court  as  vul- 
nerable, but  do  not  care  to  review  it  There 
to  an  expressed  design  in  the  constitution  to 
retain  in  the  hands  of  the  governor,  in  con- 
nection with  the  senate,  the  appointing  pow- 
er in  reference  to  certain  important  offi- 
cers, but  it  was  not  the  purpose  of  that  In- 
strument to  estabUsh  executive  despotism 
over  these  officers.  The  mere  fact  that  these 
appointments  are  required  to  be  made  by 
the  governor  with  the  consent  of  the  senate 
shows  this,  and  a  construction  of  the  consti- 
tution that  tends  to  destroy  the  safeguards 
in  this  respect  to  In  the  wrong  dtarection, 
and  against  the  letter  and  spirit  of  onr  or 
ganic  law. 

(S»  Uias.  SM) 
WATKINS  V.  DUVALIi. 
(Supreme  Coort  of  MlsslBsippl.    Oct,  1S91.) 
Laitdlosd  and  Tenant  —  Libk  for  Rxnt  and 

AdVASCSS— CONVETANOB  OF  FbIMISEB  BT  LAND- 
LORD— nNSECOKDZD   RECX>NVETANCE — El'FEOT. 

1.  Where  a  landlord  conveys  the  demised 
premises  to  his  wife,  he  haa  no  claim  on  tlie 
crops  produced  thereon  for  the  rent,  thouKh  he 
retains  the  rent  note,  since  the  conveyance  car- 
ries the  note  with  it,  as  an  incident,  and  the 
wife  becomes  the  landlord. 

2.  Nor  has  he  any  claim  mi  such  crops  tot 
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advances  made  to  the  tenant  after  such  con- 
veyance. 

3.  A  reconveyance  to  him  by  the  wife,  by 
an  unrecorded  deed,  does  not  constitute  him 
such  landlord,  as  to  third  persons,  since  such 
conveyance  is  void  as  to  them. 

Appeal  from  circuit  court,  Monroe  county; 
Lock   E.   Houston,   Judge. 

Action  of  replevin  by  Scott  DuraU,  as  trus- 
tee of  M.  M.  Daris  &  Co.,  against  W.  W. 
Watklns,  to  recover  certain  cotton  produced 
by  one  Kellmn,  as  tenant,  under  a  lease  ex- 
ecuted by  defendant  to  blm,  and  taken  by  de- 
fendant on  an  attachment  for  rent,  and  for 
advances  made  to  the  tenant  to  enable  him 
to  produce  the  crop.  From  a  judgment  for 
plaintUC,   defendant  appeals.    AfBrmed. 

Plaintiff  claimed  under  a  deed  of  trust 
from  the  tenant  to  M.  M.  Davis  &  Co.,  and 
in  reply  to  defendant's  answer,  setting  up 
his  attachmoit,  denied  that  defendant  was 
landlord.  On  the  trial,  plaintiff  Introduced 
in  evidence  a  deed  from  defendant  to  A.  L. 
Watklns,  his  wife,  made  January  30,  1S89, 
—the  year  in  -which  the  crop  was  raised,  and 
for  which  the  rent  was  due.  The  deed  had 
been  duly  recorded,  and  conveyed  the  leased 
premises,  and  certain  goods,  chattels,  and 
choses  in  action,  but  did  not  Include  the 
notes  given  by  the  tenant  for  rent,  and  for 
supplies  furnished  by  defendant.  Defend- 
ant offered  in  evidence  the  rent  and  supply- 
notes,  affidavit  and  bond  for  the  attachment, 
the  writ  and  levy,  and  an  unrecorded  deed 
from  his  wife  to  him,  dated  February  14, 
1889,  reconveying  the  demised  premises  and 
other  property.  On  motion  of  plaintiff  the 
court  excluded  all  of  such  evidence. 

Gllleylen  &  Leftwitch,  for  appellant  Clif- 
ton &  Bckford,  for  appdlee. 

CAMPBELL,  O.  J.  An  affidavit  in  con- 
formity to  section  1774  of  the  Code  of  1880 
Is  a  sufficient  foundation  for  the  claim  of  a 
third  person  replevying  property  attached 
for  rent  and  advances,  by  virtue  of  "An 
act,"  etc,  approved  February  11, 1882,  (Laws 
p.  139.) 

The  conveyance  by  Watkins  to  his  wife  of 
the  land  rented  carried  with  it,  as  an  Inci- 
dent, the  rent  note  hedd  by  him,  and  she, 
not  he,  became  landlord,  and  remained  such, 
as  no  valid  conveyance  of  the  land  by  her 
to  him  was  shown,  because  the  conveyance 
she  made  to  him  was  not  valid  as  against 
any  third  person,  (Code,  §  1178.)  it  not  hav- 
ing been  "filed  for  record."  As  Watklns  was 
not  landlord  when  he  made  advances,  he 
had  no  Uen  for  them.    Affirmed. 


(69  Miss.  40<) 

JONES  V.  STATE. 

(Sniveme  Court  of  Mississippi.    Oct,  1891.) 

LiCBNSE— Cotton-Seed  Bcter. 

Under  Laws  1888,  p.  14,  providing  for  a 

license  tax  on  a  "public  buyer  of  cotton  seed," 

a    person   buying    from    the   public    zenerally, 

though  he  sells  to  one  person  only,  is  liable  for 

the  tax. 


Appeal  from  circuit  court  Coahoma  coun- 
ty; R.  W.  Williamson,  Judge. 

Defendant,  O.  L.  Jones,  was  convicted  un- 
der Laws  1888,  p.  14,  imposing  a  privilegie 
tax  of  $10  on  "each  public  cotton-seed  buy- 
er," and  appeals.    Affirmed. 

Jones  was  the  agent  of  the  Friars  Point 
Oil  Mill  &  Manufacturing  Company.  He 
was  paid  a  salary  based  on  the  number  of 
tons  of  cotton  seed  purchased  by  him.  He 
put  tlie  seed  he  bought  in  a  warehouse  pro- 
vided by  tlie  company,  and  was  buying 
solely  for  this  concern. 

Bucks  Yecger,  for  appellant  T.  M.  Min- 
er, Atty.  Gen.,  for  the  State. 

WOODS,  J.  The  error  of  appellant's  coun- 
sel grows  out  of  a  mlsapprehcnEdon  of  the 
correct  interpretation  of  the  words,  "public 
buyer  of  cotton  seed."  Laws  1888,  p.  14. 
The  statute  designs  to  impose  a  privilege  li- 
cense tax  on  persons  whose  business  is  the 
buying  of  cotton  seed.  AU  persons  who  are 
engaged  in  the  business  of  buying  cotton  seed 
from  the  public  generally  are  liable  for  the 
tax,  no  matter  whether  they  buy  to  sell  to 
any  and  all  purchasets,  or  to  one  only.  The 
test  Is,  was  Jones  buying  for  his  own  private 
consumption  or  use,  or  was  he  buying  from 
the  public  generally.  In  the  proeecutlMi  of 
his  business  V  If  the  latter,  it  is  wholly  im- 
material whether  his  business  connection 
was  vrith  one  cotton-oU  mill,  or  a  dozen,  or 
none.  He  was  a  public,  as  oontradlstin- 
guiahed  from  a  private,  buyer,  and  should 
pay  the  privilege  license  tax  just  as  any  other 
public  buyer.  The  judgment  complained  of 
is  correct,  and  must  be  affirmed. 


«9    Miss.   4Ct) 

MURPHY  V.  JACKSON  et  aL 
(Supreme  Court  of  Mississippi.    Oct,  189L) 

BEPnaSBNTATIONS  A.B  TO  TITLE— ESTOPPEL  OP 
MoKTOAGEE — SlLBKCE. 

One  holding  a  recorded  mortgage  is  not 
estopped  to  assert  it  against  »  nurchaser  by 
reason  of  his  remaining  silent  while  the  owner 
tells  the  purchaser  that  he  can  give  good  title. 

Appeal  flrom  chancery  court  Harrison 
county;   Sylvanus  Evans,  Chancellor. 

Suit  by  W.  B.  Murphy  against  Frank 
Jackson  and  another.  From  a  decree  dl»- 
missing  the  bill,  complainant  appeals.  Re- 
versed. 

Appellant  filed  this  bUl  in  the  chancery 
court  of  Harrison  county  on  January  3,  1891, 
against  R.  Seal  and  Frank  Jackson,  to  fore- 
close a  mortgage.  The  bill  avers  that  one 
of  the  defendants,  Jackson,  executed  and  de- 
livered to  complainant  his  promissory  note 
for  $25,  and  to  secure  It  executed  and  deliv- 
ered to  complainant  a  mortgage  on  certain 
land  described  therein;  that  the  said  note 
was  never  paid,  nor  the  said  mortgage  satis- 
fled;  and  that  the  said  property  was  forfeit- 
ed,—and  avers,  on  Information  and  belief, 
that  the  other  defendant,  R.  Seal,  claimed 
some  Interest  in  the  land,  acquired  subse- 
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quent  to  the  giving  of  the  mortgage  by  Jack- 
8on.  The  bill  prays  that  an  accounting  be  had, 
and  that  defendant  Jackson  be  decreed  to  pay 
him  amount  found  due,  and  the  mortgajied 
property  sold  to  pay  same.  BoUi  defendants 
answered,  and  alleged  as  a  defense  that  the 
mortgage  was  void,  and  that  Jackson  owed 
complainant  nothing,  becanse  the  mortgage 
was  given  In  consldemtlon  that  Murphy, 
as  Jailer,  should  discharge  Jackson,  who  had 
been  committed  to  Jail  by  a  Justice  of  the 
I>eace  on  a  criminal  charge,  and  that  the 
contract  was  void,  as  against  the  policy  of 
the  state,  and,  further  that  Jackson  was 
kept  In  Jail  after  the  execution  of  the  mort- 
gage, theretore  the  mortgage  was  wltiiout 
consideration.  The  evidence  did  not  siqpport 
either  of  these  defenses.  It  was  shown  that 
the  conirideration  of  the  mortgage  was  that 
Murphy  should  bec(mie  surety  for  Jackson's 
appearance  at  the  next  term  of  the  circuit 
court.  It  was  also  shown  that  Murphy  did 
make  this  appearance  bond,  which  was  $150, 
and  did  not  keep  him  in  Jail  Jackson  testi- 
fied that  he  had  sold  the  land,  which  was 
worth  $150,  to  R.  Seal,  for  $12,  and  that  be 
told  Seal  that  he  could  make  a  good  title, 
and  that  Murphy  was  present  at  the  time. 
At  this  time  the  mortgage  had  been  record- 
ed. The  court  below  dismissed  the  bill,  at 
complainant's  costs,  and  he  appealed. 

W.  G.  Evans,  for  appellant  Mayes  & 
Harris,  for  aij^ellees. 

WOODS,  J.  The  admirable  candor  of  the 
able  counsel  for  app^ees  renders  any  argu- 
ment by  the  court  unnecessary.  The  lumi- 
nous statement  of  counsel  complet^y  covers 
and  disposes  of  the  case,  and  we  make  it 
our  own.  It  is  matter  of  regret  to  us  that, 
in  reversing  the  decree  of  the  court  below, 
we  cannot  remand  witti  leave  to  appellee 
Seal  to  amend  Ms  answer  in  the  manner 
"shadowed  forth  In  Jackson's  testimony." 
We  would  be  glad  to  discharge  the  grate- 
ful obligatl(Hi  counsel  has  imposed  upon  us 
by  meeting  their  wishes  in  this  particular, 
bat,  under  the  settled  law  of  this  state, 
we  cannot  If  the  amendment  desired  were 
permitted  to  be  made,  the  defense  would 
still  prove  ineffectual.  The  case  of  Mark- 
ham  V.  O'Oonnwr,  52  Ga.  183,  is  authority 
for  the  position  stated  by  counsel,  but  the 
rule  is  otherwise  In  this  state.  See  Staton 
V.  Bryant,  55  Miss.  261;  Sulphlne  v.  Don- 
bar,  Id.  255.  Let  the  decree  of  the  court  be- 
low be  reversed,  and  a  decree  entered  liere 
for  the  appellant 

(as  MiM.  m) 

PATB3  v.  SHANNON. 

(Supreme  C!oart  of  Mississippi.    Oct.,  1891.) 

DiSTBiss  roB  Rbnt— Warrant — AmoAVir— 
Ambndmbxt. 

l.In  replevin  by  a  tenant  for  property 
taken  by  his  landlord  on  attadiment  for  rent, 
the  distress  waiiant  will  not  support  the  land- 


lord's avowry  of  rlg^t  to  possession  where  the 
affidavit  on  wliicb  the  warrant  issued  errone- 
ously states  the  county  in  which  the  leased 
property  is  located. 

2.  Such  affidavit  cannot  tie  amended. 

Appeal  from  circuit  court,  Calhoun  coun- 
ty; O.  H.  Campbdl,  Judge. 

lieplevin  by  J.  A.  Shannon  against  J.  B. 
Pate.    Judgment    for    plaintiff.    Defendant ' 
appeals.    Afilrmed. 

J.  B.  Pate  of  Yalobusha  county  sued  out 
an  attadiment  for  rent  against  J.  A.  Shannon 
of  Calhoun  county.  Certain  oottcxi  was 
seized  thereunder,  and  Shannon  replevied  the 
cotton.  The  cose  was  tried  before  a  Justice 
of  the  peace  of  Calhoun  county,  who  gave 
Judgment  for  Shannon,  and  Pate  appealed  to 
the  circuit  court  of  Calhoun  county,  where 
a  motion  was  made  to  quash  Pate's  affidavit, 
on  the  ground  that  it  recited  the  "locus  in 
quo"  to  be  in  Yalobusha  county,  when  in  fiict 
the  premises  were  in  Calhoun  county,  as 
shown  by  the  bond  and  writ  Pate  moved 
the  court,  .at  that  Juncture,  to  be  allowed  to 
amend  his  affidavit  by  writing  the  word 
"Calhoun"  before  coun^,  so  as  to  make  the 
affidavit  idiow  that  the  land  rented  by  Pate 
to  Shannon  was  in  Calhoun  county.  Tlie 
writ  and  all  the  papers  showed  tliat  Hie  ten- 
ant lived  in  Calhoun  county.  The  affidavit 
was  made  before  a  Justice  of  Qie  peace  in 
Yalobusha  county,  and  was  inadvert^itly 
written,  following  section  1845  of  the  Code 
of  1880,  "for  rent  in  arrears  cm  the  land 
situated  In  said  county,  and  occupied  by  said 
Shannon  during  the  year  1891."  The  motion 
to  amend  was  overruled,  and  the  motion  to 
quash  was  sustained,  by  the  court  Judg- 
ment was  given  for  Shannon,  and  Pate  ap- 
pealed. 

W.  S.  Chapman,  for  appellant 

COOPER,  J.  There  Is  no  emH*  In  the  ac- 
tion of  the  court  bdow,  either  In  refusing 
the  defendant  leave  to  amend  the  affidavit 
upon  which  the  distress  warrant  was  sued 
out,  or  in  qoashlng  the  warrant  upon  mo- 
ti<ni  of  the  plaintiff.  A  distress  for  rent  is 
not  a  Judicial  proceeding,  for  it  is  return- 
able to  no  court  In  a  pending  suit,  and  serves 
only  as  authority  to  the  officer  to  do  what 
the  landlord  at  common  law  could  do  for 
himself.  Its  legality  rests  upon  conformity 
to  the  statute  by  the  landlord  in  making  the 
required  affidavit  and  bond.  If,  upon  prop- 
erty being  seized,  the  tenant  or  a  third  per- 
son institutes  a  suit  for  the  possession  of  the 
thing  seized,  the  warrant,  if  legal,  supports 
the  avowry  of  the  landlord  of  his  right  to 
the  possession  of  the  property.  It  is  no  more 
within  the  power  of  the  court  to  permit  an 
aroendmoit  to  the  affidavit  upon  which  the 
▼alidity  of  the  writ  depends  than  it  would 
be  to  direct  an  amendment  to  a  defective 
deed  or  power  of  attorney,  r^ed  on  by  a 
party  plaintiff  or  defendant  as  a  link  in  his 
chain  of  title.  The  making  of  the  affidavit, 
as  lequited  l^  tlie  statute^  la  a  condition 


Digitized  by 


Google 


780 


60UTHEBN  BEFOBTEB.  Vol.  18. 


(Miw. 


precedent  to  fbe  tesnance  of  tbe  warrant; 
and,  if  the  condition  ia  not  performed,  the 
warrant  Is  Illegal.  The  affidavit  in  this  caae 
was  for  rent  due  on  lands  in  Yalobusha  coun- 
ty. Tbe  warrant  was  issued  by  a  Justice 
in  Calhoun  county,  directed  to  an  officer  in 
that  county,  and  commanding  him  to  seize 
the  gfoods  of  the  tenant  for  rent  due  and  in 
arrear  on  lands  in  that  county.  The  affi- 
davit, confessedly,  does  not  support  the  war- 
rant issued,  and  It  was  properly  quashed. 
l>udley  V.  Harvey,  59  Miss.  34.  There  is 
nothing  in  Holllngsworth  t.  Willis,  64  Miss. 
152,  8  South.  Rep.  170,  or  in  Payne  v.  Stovall, 
67  Miss.  614,  7  South.  Rep.  502,  at  all  In  con- 
flict with  the  decision  in  Dudley  v.  Harvey. 
In  the  first  of  these  cases  the  affidavit  was 
sufficient,  but  contained  an  allegation  wholly 
superfluous  and  unmeaning.  This  the  court 
permitted  to  be  struck  out,  and,  since  it 
would  not  have  been  of  any  effect  If  it  had 
remained,  it  was  held  immaterial  that  it  was 
Btmcik  oot  In  Payne  v.  Stovall  the  objec- 
tions were  properly  characterized  as  frivo- 
lous.   The  Judgment  is  affirmed. 

«9  MUi.  ni) 

HOWB  et  al.  t.  KBIBR  «t  aL 

(Supreme  Court  of  MlBsisaippi.    Oct,  1891.) 

Pasthbbshif— Bdsinbbs  Conduotbd  in  Namb  of 
ONB  PABTKEB— FlKU  AND  Pbivatb  Ckbditobb. 
Where  one  member  of  a  firm  tranaacta 
the  business  in  his  own  name,  and  there  is  no 
sign  displayed  at  the  place  of  business,  dis- 
clfMing  the  fact  that  another  person  has  an  in- 
terest therein,  a  bona  fide  transfer  of  the  prop- 
erty acquired  in  inch  business,  by  the  member 
transacting  it,  in  iwyment  of  nis  individnal 
debt,  is  valid,  as  agunst  the  creditors  of  the 
firm. 

Appeal  from  chancery  court,  CHay  county; 
Baxter   McFarland,   Chancellor. 

Action  by  B.  Howe,  L  N.  Sperry,  Lehman 
&  Son,  and  H.  A.  Montgomery  against  Ada 
F.  Kerr,  J.  J.  Kerr,  and  B.  Y.  Rhodes,  to 
set  aside  a  sale  of  certain  property  by  J.  J. 
.Kerr  to  the  other  defendants,  on  the  groimd 
that  such  sale  was  fraudulent  as  to  plain- 
tiffs. From  a  decree  in  favor  of  defendants, 
all  the  plaintiffs  except  Montgomery  appeal 
Affirmed. 

It  appeared  on  the  trial  that  the  property 
In  dispute  consisted  of  the  supplies  and  fix- 
tures used  in  conducting  a  saloon;  that  J. 
J.  Kerr  and  Montgomery  were  partners,  but 
the  business  was  whol^  transacted  by  and 
in  the  name  of  Kerr,  though  Montgomery 
acted  as  salesman  in  the  saloon;  that  Kerr, 
prior  to  tbe  commencement  of  this  action, 
and  without  the  knowledge  or  consent  of 
Montgomery,  transferred  all  the  property  to 
defendants  Ada  P.  Kerr  and  B.  Y.  Rhodes 
in  payment  of  his  individnal  debts;  and  that 
all  the  plaintiffs  except  Montgomery  are 
creditors  of  the  firm. 

Clifton  &  Eickford  and  J.  3.  McCIdlan,  for 
appellants.  B.  0.  Beckett,  for  appellee 
Rhodes.  Beall  tt  Pope,  for  appellee  Ada  P. 
Kerr. 


COOPEB,  J.  The  nncontradlcted  evidence 
is  that  Kerr  transacted  the  business  in 
which  he  was  engaged  in  his  own  name, 
and  that  no  sign  was  displayed  at  the  place, 
disclosing  that  Montgomery  had  any  interest 
therein,  and  that  the  property  in  ccmtrover- 
sy  was  "used  and  acquired"  in  that  busi- 
ness. Under  these  circumstances,  such  prop- 
erty is,  by  express  provision  of  the  statute, 
liable  for  tho  debts  of  the  person  so  transact- 
ing the  business,  and  to  be  "  In  all  respects 
treated.  In  favor  of  his  creditors,  as  his 
property."  There  Is  no  donbt  that  Kerr  was 
indebted  to  bis  mother  and  Rhodes  in  sums 
equal  to  the  full  value  of  the  property  sold 
to  them.  The  real  contention  of  appellants 
is  that  it  was  not  competoit  for  them  to 
accept  the  partnership  assets  in  payment  of 
their  demands  against  J.  J.  Kerr  indivldoal- 
ly.  But  the  statute  declares  that,  as  to 
creditors,  the  property  is  to  be  treated  as 
the  property  of  Kerr.  They  might  have  sub- 
jected it  to  their  demands  by  proceeding  at 
law  to  Judgment  and  execution,  and  what 
the  law  would  have  done  it  was  permissi- 
ble for  tbe  parties  to  do.    Affirmed. 


«l  Miss,  sot) 
BBBNNKB  et  al.  v.  HIRSOHB  et  nl. 
(Supreme  Court  of  Mississippi.    Oct,  1B91.) 

Dbath  or  Fahtmsb  —  Continuation  or  Bdbiness 
— 8AI.B  or  Stock — Oabkishmsnt  or  Credit. 
Where,  after  the  death  of  a  member  of 
a  firm,  the  other  partner  continues  the  busi- 
ness in  the  firm  name,  it  is  the  individual  busi- 
ness of  such  partner;  and,  though  he  is  liable 
to  account  to  the  representatives  of  his  de- 
ceased partner  for  firm  assets  which  remained 
in  the  business,  a  credit  represented  by  a  note 
taken  by  him  in  the  firm  name,  in  payment  for 
the  stock,  Is  subject  to  garnishment  for  his  in- 
dividual debts. 

Appeal  from  circuit  court,  Coahoma  coun- 
ty;  R.  W.  Williamson,  Judge. 

Actions  I^  Htrsche,  Lowensteln  &  Levy 
and  Stem  &  Jackson  against  B.  Kahn,  as  de- 
fendant, and  Brenner  and  Gaismon,  as  gar- 
nishees. Judgment  for  plaintiffs,  and  tbe 
garnishees  appeaL     Affirmed. 

Greenbaum  &  Kahn  were  merchants  do- 
ing business  in  Clorksdale,  Miss.  Green- 
baum died,  and  Kahn  continued  the  busi- 
ness without  changing  the  firm  name.  Bren- 
ner &  Galsman  bought  from  said  Kahn  the 
stock  of  goods  and  other  assets  of  Green- 
baum &  Kahn,  and  gave  their  note  to  Kahn, 
for  a  balance  due  on  these  goods,  for  $1.- 
617.33,  due  October  16,  1890.  Kahn,  after 
this,  moved  to  Memphis,  and  went  Into  busi- 
ness In  his  own  name.  There  he  contracted 
debts  to  Hlrsche,  Lowensteln  &  Levy  and 
to  Stern  &  Jackson.  These  creditors  of 
Kahn  sued  out  attachments  against  him, 
and  garnished  Brenner  &  Gaismon,  who 
answered,  denying  that  they  owed  Kahn 
anything.  Their  answer  was  controverted. 
The  plaintiffs  in  attachment  got  Judgment 
against  Kahn,  and  on  the  trial  of  the  gar- 
nishment Issue  Uiey  recovered  a  Judgment 
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against  the  garnishees.  The  note  given  by 
appellants  had  been  transferred  to  B.  Low- 
ensteln  &  Bro.,  who  are  not  parties  to  this 
suit,  and  they  transferred  it  to  the  Bank 
of  Commerce,  who  collected  it  from  Brenner 
&  Gaisman.  It  was  shown  that  the  trans- 
fer to  B.  Lowensteln  &  Bro.  was  made  by 
Elahn  after  Brenner  &  Oalsman  had  been 
served  with  the  garnishment  writ,  and  tliat 
Lowensteln  &  Bro.  had  agreed,  at  the  time 
the  note  was  paid,  to  indemnify  them 
against  loss.  The  two  cases  were  tried  to- 
gether, on  the  same  evidence,  before  the 
judge  withont  a  Jury.  From  a  judgment  In 
favor  of  plaintiffs  In  attachment  the  gar- 
nishees appealed. 

Sam  0.  Cook,  for  appellants.  Oalhoon  & 
Green,  for  appellees. 

CAMPBELL,  G.  X  Although  B.  Kahn  was 
UaUe  to  account  to  the  representatlres  of 
Greenbanm,  the  deceased  partner,  for  con- 
tinning  business  In  the  firm  name,  and  with 
firm  assets,  U  such  was  the  case,  the  busi- 
ness done  by  Kahn  after  Greenbaum's  death 
was  his  Individual  business;  and  debts  ac- 
crued to  him  in  such  business,  although 
nominally  due  to  Greenbaum  &  Kahn,  were 
legally  due  to  E^ahn,  and  appropriable  to 
his  creditors.  A  party  cannot  make  use  of 
a  firm  name,  and  take  notes  payable  to  that 
name,  and,  when  such  assets  are  sought  to 
be  reached  by  his  creditors,  elude  their  pur- 
suit by  setting  up  the  real  or  Imaginary 
dalm  of  a  partner,  who  was  not  such,  to 
defeat  creditors.    Affirmed. 


(«  Ulaa.  279) 

BENNETT  v.  OHAFFB  et  al. 

(Supreme  Court  of  Mississippi.    Oct.,  1891.) 

QnzBTnio  Titlb — Evtdbkce— Tax  Tiixas — Dbbd 
rsoH  Statb. 

1.  In  a  suit  to  confirm  title  to  land,  where 
the  title  is  specifically  set  forth  in  the  bill,  and 
not  specifically  denied,  evidence  thereof  need  not 
be  produced. 

2.  A  conveyance  from  the  state  la  no  evi- 
dence of  a  tax  title,  without  a  showing  that 
there  had  been  a  sale  of  the  land  to  the  state 
fbr  taxes. 

Appeal  from  chancery  court,  Uncoln  coun- 
ty; H.  C.  Conn,  Chancellor. 

Suit  by  Charles  ChafTe  and  otliers  against 
J.  W.  Bennett  and  others.  Decree  for  com- 
plainants,  and   Bennett   appeals.    AfOrmed. 

me  bill  In  this  cause  was  filed  March  7, 
1890,  by  Messrs.  ChafTe  &  Powell,  to  con- 
firm, under  local  laws,  (Laws  188^  p.  827,) 
their  title  to  a  considerable  quantity  of  land. 
AppeUant  and  his  wife  were  made  defend- 
ants, by  name^  and  all  other  persons  inta*est- 
ed,  being  unknown,  were  made  defendants, 
as  such.  The  appellant  claimed  160  acres,  and 
his  wife  disclaimed  all  Interest  There  was  a 
decree  confirming  complainants'  title  to  all 
the  land  except  that  claimed  by  Bennett,  and 
th^e  Is  no  Appeal  from  that  decree.  The 
title  of  complainants  Is  triced  In  the  bill,  and 


deralgned,  unbrokenly,  from  the  United 
States  government  This  deralgnm«it  Is  not 
denied.  Appellant,  in  his  answer  and  cross- 
bill, claimed  the  ownership  of  160  acres  of 
this  land,  and  asserted  that  It  was  sold  for 
taxes  May  10,  1860,  and  purchased  by  the 
state,  and  exhibited  an  auditor's  deed  there- 
toe  executed  to  him  In  1868,  and  further 
pleaded  that  he  had  been  In  the  actual  adverse 
possession  since  1868.  The  cross  bill  sought 
the  cancellation  of  complainants'  deed,  and 
the  confirmation  of  defendant's  tax  title.  The 
answer  to  the  cross  bill  denied  that  the  land 
was  taxable,  denied  that  It  was  sold  for 
taxes,  and  put  in  Issue  the  advose  posses- 
sion of  Bennett  Apx)ellant's  proof  consists 
of  the  auditor's  deed,  a  c«tified  copy  of  the 
assessment  roll  of  1857,  the  deposition  of  ap- 
pellant the  cerUflcate  of  the  chancery  clerk 
that  he  could  not  find  a  record  of  a  sale  to 
the  state  by  the  tax  collector,  and  a  certifi- 
cate from  the  auditor.  Prom  a  decree  con- 
firming complainants'  title,  defendant  ap- 
pealed. 

A.     O.     McNalr,     for    appellant     R.     H. 

Thompson,  for  appellees. 

CAMPBELL,  C.  J.  The  complainants  were 
relieved  of  the  necessity  of  producing  evi- 
dence of  their  title,  as  specifically  set  forth 
In  their  bill,  by  the  fbilure  of  the  respond- 
ent to  deny  it  specIflcaUy.  Code  1880,  { 
1892. 

The  tax  title  relied  on  by  the  respondent 
In  Itself,  Is  nothing,  because  It  Is  not  shown 
that  a  sale  for  taxes  was  made,  at  which 
the  state  became  the  buyer,  without  which 
the  conveyance  by  the  state  carried  noth- 
ing; and,  for  the  same  reason,  neither  the 
act  of  February  10,  1860,  (Laws,  p.  213,)  nor 
section  1709  of  the  Code  of  1871,  nor  section 
539  of  the  Code  of  1880,  Is  of  any  avail,  since 
each  must  rest  on  a  sale  for  taxes  by  the 
collector,  primarily.  Those  were  the  sales 
contemplated.  Clay  v.  Mo<Nre^  65  Miss.  81,  3 
South.  B^.  142.   Affirmed. 


(61  Miss.  217) 

STBIN  et  al.  t.  BRUNSWIOK-BALKB- 

COLLBNDBR  CO. 
(Supreme  Court  of  MigBiaalppi.    Oct,  1891.) 
Action  on  Notbb— Altbratiok — Evidbnox. 
Whore,  in  an  action  on  notes,  defend- 
ants claim  that  they  had  been  altered  by  the 
insertion  of  the  words,  "and  attorneys'  fees," 
it  is  error  to  exclude  as  evidence  a  written  con- 
tract for  the  sale  of  the  property  for  which  the 
notes  were  given,  where  such  contract  contains 
the  terms  of  the  sale,  and  does  not  state  that 
the  notes  are  to  be  mads  payable  with  attor- 
neys' fees. 

Appeal  from  circuit  court,  Leflore  county; 
R.  W.  Williamson,  Judge. 

Action  by  the  Brunswlck-Bolke-CoUender 
Company  against  Samuel  J.  Stein  and  J.  T. 
Flanagan  on  promissory  notes.  From  a 
judgment  In  favor  Of  plaintiff,  defendants 
appeal.    Reversed. 
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The  notes  on  which  the  actton  was  brought 
were  given  for  a  pool  table  bought  of  plain- 
tiff by  defendant  Stein.  As  a  defense,  de- 
fendants claimed  that  the  notes  had  been 
altered  by  the  insertion  therein  of  the  words, 
"and  attorneys'  fees."  It  appeared  that  at 
the  time  of  the  piirchase  a  written  contract, 
which  particularly  described  the  terms  of 
the  sale,  was  signed  by  the  parties,  and  that 
such  contract  contained  no  stipulation  that 
the  notes  to  be  given  by  defendants  should 
contain  a  clause  providing  for  the  payment 
of  attorneys'  fees.  On  the  trial,  defendants 
offered  this  contract  in  evidence,  but  it  was 
exduded  by  the  court,  on  plaintlfC's  objec- 
tion, and  Its  exclusion  is  assigned  as  error 
by  defendants. 

Rush  &  Gardner,  for  appellants.  Longino 
&  Weathersby,  for  appellee. 

OOOPER,  J.  In  determining  whether  the 
notes  sued  on  were  altered  after  their  ex- 
ecution, the  contract  for  the  purchase  of  the 
goods  for  which  they  were  given  was  compe- 
tent and  relevant  evidence.  It  was  in  writ- 
ing, signed  by  the  parties,  and  contained 
the  terms  of  the  sale,  °  and  was  therefore 
competent,  as  tending  to  prove  that  the  notes 
signed  by  the  defendant  were  given  in  con- 
formity to  the  terms  of  the  sale.  "Facts  which, 
though  not  in  issue,  are  so  connected  with 
a  fact  in  issue  as  to  form  part  of  the  same 
transactiiHi  or  subject-matter,  are  deemed 
to  be  relevant  to  the  fact  with  which  they 
are  connected."  Steph.  I>lg.  £v.  c.  2,  art  3. 
Reversed  and  remanded. 


(45  La.    Ann.  lUT)  " 

STATE  V.  NASH  et  aL     (No.  1,264.) 
(Supreme  Cciwrt  of  Louisiana.     June  14,  1883.) 

UUBDEB — COIITJNCA.NCB— EVIDBNOB  —  CHASACTEB 

OF  Dboeaskd— Challenoino  Jurobs— Waiver, 

1.  It  is  not  a  legal  ground  for  a  continu- 
ance or  the  fixing  of  the  case  for  trial  at  a  later 
day  than  that  ordered  by  the  judge  when  al- 
leged important  witnesses  are  absent  in  another 
state.  In  such  a  case  the  fixing  of  the  case 
for  trial  or  its  continuance  is  a  matter  within 
the  exclusive  discretion  of  the  district  judge. 
It  is  not  a  good  ground  for  a  continuance  where 
the  witness  who  resides  in  the  jurisdiction  of 
the  court,  but  who  has  not  been  summoned,  is 
absent,  and  what  he  would  testis  to  can  be 
proved  by  other  witnesses  present. 

2.  It  is  not  error  to  exclude  testimony  as  to 
the  character  of  deceased  in  a  distant  com- 
munity, unless  it  is  first  shown  that  the  ac- 
cused were  aware  of  his  character  as  a  dangrav 
ous  and  quarrelsome  man,  and  the  foundation 
has  also  been  laid  by  proof  of  some  overt  act 
on  part  of  deceased. 

3.  After  a  verdict  a  Juror  cannot  give  evi- 
dence to  contradict  what  he  said  on  his  voir 
dire  as  to  his  competency  as  a  juror. 

4.  If  a  juror  is  interrogated  on  his  voir  dire 
as  to  his  competency  as  a  juror,  and  swear 
falsely,  it  is  good  ground,  on  his  incompetency 
being  established,  for  a  new  trial.  But  if  the 
defendant  fails  to  Interrogate,  and  the  incom- 
petency is  afterwards  discovered,  it  cannot  be 
urged  after  verdict,  as  the  failure  to  inquire  in- 
to the  juror's  competency  is  a  waiver  of  it 

5.  On  a  motion  for  a  new  trial,  where  the 
fact  of  interrogating  the  Juror  as  to  his  compe- 


tency by  defendant  is  at  issue,  and  the  evidence 
is  conflicting,  the  appellate  court  will  not  dis- 
turb the  finding  of  the  trial  judge  on  this  dis- 
puted fact. 

6.  The  accused  liave  no  cause  to  complain 

of  the  overruling  of  challenges  for  cause  to 

jurors  when  they  are  afterwards  peremptorily 

challenged  by  him,  and  do  not  serve  on  the  jury. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  paridi  of  Cad- 
do. 

Kid  Nash  and  Kid  Bamett  were  convicted 
of  murder,  and  appeal.    Affirmed. 

M.  E.  Elstner,  Arthur  L.  Kahn,  and  Hicks 
&  Hiclfs,  for  appellants.  John  R.  Land  and 
£.  B.  Uubulsson,  for  Uie  State. 

McENERY,  3.  The  defendants  were  indict- 
ed jointly  for  murder,  tried  and  convicted, 
and  separate  verdicts  as  to  eadi  returned  by 
the  jury ,— Nash  guilty  as  ciiargei,  and  Bar- 
nertt  guilty  as  charged,  without  capital  pun- 
ishment They  were  sentenced  in  ax;cordance 
with  the  verdicts,  and  appealed  fr<Hn  the 
judgment  Their  defenses  axe  as  foUows: 
(1)  To  the  ruling  of  the  court  in  setting  the 
case  for  trial  (2)  To  the  ruling  of  the  court 
in  reifuslng  motion  for  continuance.  (3)  To 
the  ruling  of  the  court  in  refusing  tx>  let  the 
witness  T.  W.  Tusten  testify  before  the  jury 
as  to  the  general  reputatlcm  of  the  deceased, 
Mc(3ort,  at  Monroe,  La,  (4)  To  the  ruling  of 
the  court  in  refusing  to  let  P.  W.  Perry,  one 
of  the  jury,  testify  on  the  ciotlon  for  new 
trial;  the  said  Perry  having  been  offered  as  a 
witness  by  deifendants  to  prove  that  when  of- 
fered as  a  juror  he  was  asked  as  to  his  age, 
and  that  he  answered  that  he  was  22  years  ot 
age.  (5)  To  the  ruling  of  the  court  In  over- 
ruling motion  for  new  trial.  (6)  To  the  ruling 
of  the  court  in  overruling  the  mo<tlon  In  ar- 
rest of  judgment 

Exceptions  1  and  2  are  ccmtrolled  by  tbs 
same  principle,  and  will  be  dlscoased  togeth- 
er, as  is  done  in  defendants'  brief.  The  rule 
of  the  district  court  before  which  the  defmd- 
ants  were  tried  is  that  Uie  district  attorney 
has  the  exclusive  right  to  fix  cases,  ^oept 
when  sufflotent  time  is  not  allowed  the  de- 
fendant to  secure  his  witnesses.  On  the  22d 
of  April,  1893,— the  first  day  in  which  oases  on 
the  calendar  of  the  court  were  called  under 
the  rules  for  titie  purpose  of  being  set  down 
for  trial,— the  district  attorney  proposed  and 
offered  to  fix  the  case  of  defendants  for  trial 
on  the  25th  of  April  following.  -The  defend- 
ants objected,  on  the  ground  tliajt  two  im- 
portant witnesses,  residing  in  another  state, 
would  be  present  if  the  case  was  fixed  at  a 
later  date;  but  thne  was  not  sufficient  time 
to  obtain  their  voluntary  attendance,  whicb 
was  assured  at  a  later  period,  and  defend- 
ants had  no<t  the  time  to  communicate  with 
them  and  secure  their  promised  voluntary 
attendance.  The  fixing  of  cases  for  trial  by 
the  court  is  a  matter  relating  to  its  discipline, 
and,  as  we  have  oft«i  said,  we  will  not  in- 
terfere with  this  discipline,  unless  a  manifest 
wrong  has  been  Inflicted  upon  the  def^idant 
From  the  statement  uf  the  trial  judge  we  are 
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satisfied  that  no  sudi  wrong  has  been  In- 
flicted iq»on  the  defendants.  He  says: 
"The  absent  'witnesses  were  nonresideiits, 
and  coold  not  be  forced  to  appear  by  any 
process  of  this  conrl"  It  would  be  a 
most  imnsual  proceeding  to  oonttame  a  case 
for  the  purpose  of  allowing  the  defendant 
to  communicate  with  absent  witnesses,  to 
ascertain  If  ihelr  voluntary  attendance 
could  be  obtained.  Defendants  In  criminal 
oases  CGOld  multiply  absent  witnesses  at 
each  succeeding  term,  and  impose  upon  the 
indulgence  of  the  court,  and  thus  indefinitely 
pos^wne  the  trial.  But  this  Is  a  matter, 
when  the  witnesses  are  beyond  the  Jurisdic- 
tion of  the  court,  for  the  exercise  of  discre- 
tion by  the  trial  Judge.  There  Is  no  legal 
right  for  a  case  to  be  postponed  on  such  a 
showing,  and  a  refusal  to  grant  the  dday, 
even  In  a  meritorious  case,  would  not  author- 
ize us  to  review  the  discretion  exercised  by 
the  trial  Judge.  He  says  the  witoesaes  lived 
at  points  in  Texas,  from  which  they  could 
reach  the  court  In  24  hours,  and  that  they 
could  be  reached  by  telegraph.  The  defend- 
ants, as  a  matter  of  right,  were  not  entitled 
to  the  delay,  and  we  think  the  trial  judge 
was  fully  justlfled  in  refusing  to  allow  the  de- 
lay In  the  exercise  of  a  discretion  which  In 
such  a  case  waa  ^duslvely  his,  on  the  show- 
ing made  by  defendants.  For  the  reasons  al- 
leged in  their  protest,  defendants  filed  a  mo- 
tion for  a  continuance  on  the  ground  of  the 
absence  of  these  two  alleged  important  wit- 
nesses. The  reasons  above  stated  will  apply 
to  the  refusal  to  grant  the  continuance  in 
court  because  of  the  atosenee  of  these  wit- 


In  the  same  motion  it  is  alleged  as  a  ground 
also  fcr  a  continuance  that  two  witnesses, 
who  reside  In  Shreveport,  material  and  Im- 
portant, were  absent  from  said  dty,  and  that 
defendants  had  placed  Ihelr  names  with  the 
cleric  of  court  for  the  purpose  of  having  them 
summoned.  The  fiicts  which  they  expected 
to  prove  by  said  witnesses  are  detailed  at 
length.  Criap,  tme  of  the  witnesses,  was  In 
court  during  the  trial,  and  he  was  not  placed 
on  the  stand.  The  trial  Judge  states  this 
from  his  personal  knowledge.  In  respect  to 
tiie  facts  expected  to  be  proved  by  Bernstein, 
the  other  absent  witness,  the  trial  Judge 
states  that  his  testimony  would  be  only  cu- 
mulative. But  several  witnesses  testified  to 
the  conduct  of  deceased;  that  he  did  make 
threats  against  the  life  of  the  accused  Nash, 
and  that  he  and  his  codefendant  were  In- 
formed of  these  threats.  But  the  evidence 
showed  to  the  satisfaction  of  the  Jury  that 
the  deceased  made  no  eftort  to  carry  these 
threats  into  execution.  On  this  part  the  evi- 
dence was  conflicting,  but  the  trial  Judge 
says  the  Jury  rejected  the  testimony  of  an 
overt  act  by  the  deceased,  and  accepted  that 
of  the  witnesses  who  testified  to  the  fact  that 
the  "deceased  was  facing  the  bar  counter, 
with  his  left  side  towards  the  fnait  door  of 


the  saloon,  when  the  accused  entered  by  that 
door,  and  tliat  immediately  upon  their  en- 
trance two  iristol  shots  were  fired  by  them, 
or  one  of  them,  at  deceased,  and  that  they 
saw  no  plsfa^  in  deceased's  hands,  and  no  at- 
tempt by  Urn  to  draw  one."  These  observa- 
tions  <«  ttie  testimony,  the  trial  Judge  says, 
are  made  for  the  purpose  of  showing  that. 
If  he  erred  In  refusing  a  continuance,  no  Inju- 
ry was  done  the  defendants,  as  they  had 
through  other  witnesses  and  tib^  own  testi- 
mony the  advantage  wliich  Bernstein's  testi- 
mony would  have  given  them.  But  we  are  of 
the  opinion  that  the  accused  did  not  show 
due  diligence  in  endeavoring  to  procoK  the 
attendance  of  Bernstein.  On  January  24, 
1893,  on  motion  of  defendants,  the  case  was 
continued.  They  hod  from  this  time  on  to 
the  trial  to  secure  by  legal  process  the  attend- 
ance of  Bernstein. 

3.  T.  W.  Tusten,  a  witness  tor  the  defense, 
was  oftered  to  prove  the  reputation  of  the 
deceased  in  Monroe,  La.,  for  being  a  dan- 
gerous and  quarrdsome  man;  one  who  would 
likely  carry  his  threats  Into  execution.  His 
testimony  was  rejected,  on  the  ground  that 
it  was  not  an  dfort  to  prove  his  character 
where  the  deceased  and  accused  resided, 
which  would  be  a  presumption  that  the  ac- 
cused knew  his  character.  To  give  the  repu- 
tation of  the  deceased  In  evidence  which  he 
bore  In  a  distant  community  it  is  necessary 
to  show  at  least  that  the  accused  were  aware 
of  his  character  In  said  community.  No  at- 
tempt was  made  to  show  that  the  defendants 
knew  the  character  deceased  bore  in  the  city 
of  Monroe.  Besides,  the  proof  of  some  at- 
tempt on  the  part  of  deceased  to  commit 
an  overt  act  against  accused  must  be  first 
shown  as  a  foundation  for  such  evidence. 

4.  F.  W.  Perry,  a  member  of  the  Jury,  was 
placed  on  the  witness  stand  by  defendants, 
to  prove  that  when  ofTered  as  a  Juror  be 
was  asked  as  to  his  age,  and  answered  that 
he  was  22  years  of  age,  when  he  was  In 
fact  only  20,  and  therefore  an  Incompetent 
Juror.  The  Judge  refused  to  admit  his  state- 
ment as  a  witness.  It  Is  true  that  the  evi- 
dence sought  to  be  elicited  from  the  witness 
was  not  to  Impeach  the  verdict,  but  we  are 
of  the  <q>lnlon  that  the  same  rule  will  apply 
in  rejecting  such  testimony  as  prevents  the 
testimony  of  a  Juror  to  Impeach  the  verdict 
rendered  by  him.  In  the  case  of  State  v. 
Price,  37  La.  Ann.  217,  we  said:  "The  rule  Is 
of  universal  acceptance  that  Jurymen  will 
not  be  permitted  to  impeach  their  own  ver- 
dict, and  thus  declare  thdr  own  perjury,  for 
one  oath  would  but  offset  the  other.  Both 
public  decency  and  public  policy  alike  de- 
mand the  rejection  of  such  testimony."  In 
the  Instant  case  the  Juror's  oath  on  the  trial 
of  the  motion  for  a  new  trial  would  be  off- 
set by  his  oath  on  his  voir  dire. 

6.  Elvid^ice  was  Introduced  to  show  that 
the  Juror  Perry  was  on  incompetent  Juror, 
not  having  attained  bis  majority.    If  the  de- 
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fendanta  had  interrogated  the  Juror  Perry 
on  his  YOlr  dire  as  to  his  age.  and  he  had 
decelred  them  by  stating  he  was  a  major, 
this  would  be  evidence  of  due  diligence  on 
part  of  defendants.  If  they  had  not  so  in- 
terrogated him,  this  would  be  a  lack  of  dUi- 
gmce,  and  a  waiver  of  the  cause  of  chal- 
lenge. Thomp.  &  M.  Jur.  i  302  et  seq.; 
State  y.  Gaiig,  43  lau  Ann.  365,  8  SouUl 
Rep.  934.  If  the  fact  had  been  shown  con- 
clusively on  the  trial  of  the  motion  that 
the  witness  had  been  questioned  as  to  his 
age,  then  testimony  could  be  heard  as  to  his 
age,  and.  If  the  fact  of  minority  was  proven, 
the  defendants  would  be  entitled  to  a  new 
triaL  The  testimony  is  conflicting  as  to 
whether  the  Juror  had  been  Interrogated  as 
to  his  age.  .  The  presumption  is  in  favor  of 
the  Jurmr's  competency  after  be  has  been 
sworn  and  Impaneled.  To  rebut  this  pre- 
sumption the  evidence  must  be  strong  and 
convincing.  The  trial  Judge  believed  that 
the  question  as  to  age  had  not  been  asked 
the  Juror,  and  he  therefore  overruled  the  mo- 
tion for  a  new  trial.  The  trial  Judge  says 
in  Ms  written  opinion:  "It  cannot  be  denied 
that  defendants  have,  in  the  language  of 
Bishop,  failed  to  make  it  very  distinct  tliat 
tne  Juror  Perry  was  questioned  as  to  his  age 
before  he  was  accepted.  It  is  not  necessary 
to  go  into  any  examination  of  the  evidence. 
It  is  admitted  to  be  contradictory,  and  the 
admission  might  have  gone  to  the  extent  of 
conceding  that  it  is  flatly  contradictory  in 
some  vital  points;  so  contradictory  In  fact 
that  no  (Hie  can  read  it  and  be  free  of  a 
reasonable  doubt  on  the  subject  It  was  the 
duty  of  defendants  to  remove  these  doubts, 
and,  as  they  have  failed  to  do  so,  their  ap- 
plication for  a  new  trial  must  be  denied." 
We  can  add  nothing  to  the  force  of  this  state- 
ment A  dUputed  t&et  was  submitted  to 
him,  and  he  has  found  the  tact  We  will 
not,  on  a  motion  for  a  new  trial  in  a  criminal 
case,  disturb  his  ruling  in  such  a  case.  Tbe 
other  matters  in  the  motion  have  already 
been  disposed  of. 

6.  The  motion  In  arrest  of  Judgment  assigns 
'  as  a  ground  therefor  the  nonage  of  the  Juror 

Perry.  This  fact  does  not  appear  on  the 
face  of  the  record.  It  also  assigns  as  a  rea- 
son for  arresting  the  Judgment  the  fact  that 
one  of  the  defendants  was  found  guilty  as 
charged,  and  the  other  guilty  as  charged, 
without  capital  punishment.  They  were 
Jointly  tried.  The  Jury  could  have  acquitted 
one  and  convicted  the  other.  There  is  no 
reason  vrhy  a  qualified  verdict  could  not  be 
released  as  to  one^  and  an  nnqnalifled  verdict 
as  to  the  other.  The  law  authorizes  such  a 
verdict 

7.  Two  persons  were  diallenged  tor  cause 
by  defendants,  which  was  amended.  They 
were  then  presumptively  challenged.  They 
did  not  serve  on  the  Jury,  and  the  defendants 
have  no  cause  to  complain.  State  v.  Farrer, 
35  La.  Ann.  817;    State  t.  Dugay,  Id.  827; 


State  T.  Melton,  37  La.  Ann.  77;    State  v. 
McGee,  36  La.  Ann.  206;   State  t.  Jackson, 
37  La.  Ann.  768. 
Judgment  affirmed. 


(46  La.  Ann.  UA) 

STATE  V.  NASH  et  al.    (No.  1,454.) 

(Supreme  C!oart  of  Loniaiana.    July  Tom, 

1893.) 

Cbimibai.  Li.v— Rbview  ox  Appsai/— Nnr  Trui. 

— NoNiiOX  OV  JCBOB. 

L  It  is  settled  law  in  this  state  that  rulings 
of  the  trial  judge  on  oaestions  not  submitted  to 
the  jury,  but  to  the  Judge  alone,  and  involving 
blended  issues  of  law  and  fact,  are  reviewable 
In  this  court  on  the  facts  as  well  as  on  the  law, 
provided  the  testimony  has  been  reduced  to 
writing,  and  embodied  in  or  attached  to  the  bill 
of  excebtiong  taken  to  the  ruling. 

2.  To  entitle  an  accused  as  matter  of  right 
to  new  trial  on  the  ground  of  nonage  of  a  ju- 
ror, he  must  prove  affirmatively  three  facts,  viz.: 
(1)  The  fact  of  nonage;  (2)  that  this  fact  was 
unknown  to  accused  or  his  counsel  until  after 
verdict;  (3)  that  the  Juror  was  questioned  as 
to  his  age  on  his  voir  dire,  and  falsely  answered 
that  he  was  of  the  age  required  by  law. 

3.  The  accused  have  the  constitutional  right 
to  a  trial  by  jury,— by  a  jurj;  of  12  men  possess- 
ing the  qualifications  required  by  law;  and 
when  they  show  by  proof  of  the  above  facts 
that  they  have  been  deprived  of  tills  right,  not- 
withstanding the  exercise  of  all  due  ailigence 
to  secure  it,  and  by  deception,  they  are  entitled 
to  relief,  even  after  verdict. 

4.  The  evidence  in  this  case  was  reduced 
to  writing,  and  is  regularly  brought  up  as  part 
of  the  bill  of  exceptions  taken  to  the  judge's 
ruling  refusing  the  new  trial.  Tliere  is  no  dis- 
pute as  to  actual  nonage  of  the  juror,  and  as 
to  its  discovery  only  after  verdict;  and  the  evi- 
dence of  10  unimpeached  witnesses,  who  swear 
that  they  heard  the  juror  questioned  as  to  his 
age,  and  his  answer  that  he  was  22  years  (dd, 
cannot  be  overcome,  or  even  shaken,  by  the 
negative  testimony  of  6  witnesses,  who  say 
they  did  not  hear  the  questiou  or  answer. 
though  admitting  the  possibility  that  it  might 
have  been  asked  and  answered,  and  not  heard, 
or,  if  heard,  forgotten  by  them. 

(Syllabus  by  the  Court) 

On  rehearing.    Reversed. 

For  toTva&e  report,  see  13  South.  Rep.  732. 

FHNNBR,  J.  This  case  has  been  trans- 
ferred from  the  Monroe  term  to  this  term  for 
decision  under  an  application  for  rehearing. 
The  only  iraint  in  our  original  opinion  which 
demands  reconsideration  Is  the  one  based  on 
the  nonage  of  the  Juror  Perry,  who  served 
on  the  Jury,  and  participated  in  the  verdict 
This  point  is  presented  on  a  motion  for  new 
trial  on  the  following  terms:  "That  one  of 
the  Jurors  that  composed  the  panel  Oat  tried 
the  case  against  the  defendants,  P.  W.  Peny, 
was  not  a  competent  and  qualified  Jutm:  un- 
der the  laws  of  Louisiana,  for  the  reason 
that  be  was  under  21  years  of  age,  and  not 
a  qualified  elector,  at  the  time  of  said  trial, 
and  at  the  time  he  was  taken  on  said  Jury; 
that  they,  through  their  counsel,  used  all  due 
diligence  In  their  efforts  to  secure  Jurors  com- 
petent and  qualified;  that  one  of  Hieir  coun- 
sel asked  the  said  Juror,  Perry,  his  age,  and 
the  said  Juror  answered  he  was  twenty-two 
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yean  old;  that  said  answer  was  tmtrae,  mis- 
leading, and  a  frand  upon  defaidantB,  and 
tbat  by  said  answer  he  caused  himself  to  be 
taken  <mi  said  Jury;  that  they  had  no  knowl- 
edge of  said  juror's  disqualification  and  in- 
oompetemcy  at  the  Ume  he  was  tendered  and 
accepted  by  tbem,  and  until  after  the  trial  of 
said  case  Iiad  been  concluded,  and  the  ver- 
dict rendered,  and  jniy  oischaiged."  The 
facts  thus  alleged  were  verified  by  the  affidsr 
Tit  of  bo>th  the  accused  and  of  their  counsel. 
The  motion  was  set  down  for  trial,  and  evi- 
dence was  taken  contradictorily  between  the 
parties,  wUch  evld^ice  was  reduced  to  writ- 
ing; When  the  Judge  overruled  the  motion 
for  new  trial,  a  Mil  of  exceptions  was  duly 
taken  to  his  ruling,  and  the  evidence  was  at- 
tached to  and  made  a  part  of  the  biU. 

In  thl«  state  it  has  been  held  in  a  long 
aeries  of  decisions  that  rulings  of  the  Judge, 
made  in  the  course  of  the  trial  or  on  motions 
fl>r  new  trial,  on  questions  submitted  to  the 
judge  alone,  and  Involving  blended  Issues  of 
law  and  fftct,  are  reviewable  in  this  court  on 
the  facts  as  weU  as  the  law,  provided  the  tes- 
timony be  reduced  to  "wilting,  and  embodied 
in  or  attached  to  the  bill  of  exceptions  taken 
to  the  ruling.  The  leading  cases  on  this  point 
are  State  v.  Nelson,  32  La.  Ann.  842,  and 
State  T.  Seiley,  41  La.  Ann.  143,  6  South.  Rep. 
571,  in  the  last  of  which  the  whole  subject 
was  reviewed,  and  the  doctrine  not  only  re- 
aifirmed,  but  extended  (over  a  dissenting 
opinion)  so  as  to  authorize  the  parties  to  de- 
mand the  reduction  to  writing  of  the  testi- 
mony taken  in  such  cases,  and  to  make  a  re- 
fusal of  the  judge  to  do  so  reversible  error. 
But  the  general  doctrine  has  been  announced 
in  a  multitude  of  cases.  State  v.  Red,  32  La. 
Ann.  819;  State  v.  Ross,  Id.  854;  State  v. 
Hudson.  Id.  1052;  State  v.  Trlvas,  Id.  1086; 
State  T.  Briggs,  34  La.  Ann.  69;  State  v. 
Bartiey,  Id.  149;  State  v.  Obatman,  Id.  881; 
State  V.  Bicuifl,  35  La.  Ann.  770;  State  T. 
Belden,  Id.  823;  State  v.  Hyland,  36  La.  Ann. 
87;  State  v.  MlUer,  Id.  158;  State  v.  Mollsse, 
Id.  920;  State  v.  Redwlne,  37  La.  Ann.  780; 
State  ▼.  White,  Id.  172;  State  r.  Ford,  Id. 
443;  State  v.  Tucker,  38  La.  Ann.  639;  State 
v.  Deas,  Id.  681;  State  t.  Wire,  Id.  684;  State 
V.  Keenan,  Id.  660;  State  v.  Hebert,  39  La. 
Ann.  319,  1  South.  Rep.  872;  State  r.  New- 
house,  39  La.  Ann.  862,  2  Sooth.  Rep.  799; 
State  T.  Waggoner,  88  La.  Ann.  919,  3  South. 
Bep.  119;  Succession  of  Townsend,  40  La. 
Ann.  75,  3  South.  Rep.  488;  State  v.  Dorsey, 
40  La.  Ann.  740,  5  South.  Rep.  26;  State  v. 
8^^,  41  La.  Ann.  143,  6  South.  Rep.  571; 
State  ▼.  Rlduird,  42  La.  Ann.  83,  6  South. 
Kep.  897.  It  is  no  longer  open  to  discussion, 
and  it  imposes  on  this  court  the  power  and 
duty  to  review  the  findings  of  the  Judge  in 
this  case  not  only  on  the  law,  but  on  the 
facts  as  exhibited  by  the  testimony,  with 
wlildi  the  questions  of  law  are  Inseparably 
blended.  We  consider  that,  for  the  mainte- 
nance of  their  motion  for  new  trial  on  this 
potntt  it  was  essential  that  deifeiidants  should 


prove  an  of  three  f&cts,  viz.:  (1)  That  the  Ju- 
ror Perry  was  under  the  age  of  21;  (2)  that 
tills  fact  was  unknown  to  the  defendants  and 
their  counsel  until  after  verdict;  (3)  that  the 
Juror  was  questioned  as  to  his  age  on  his 
v<^  dire,  and  answered  thait  he  was  of  the 
age  required  by  law.  The  sufficiency  of  the 
proof  on  the  first  two  points  was  conceded  by 
the  judge  a  quo,  and  we  find  no  ground  for 
questioning  it.  The  learned  judge,  with  his 
usual  directness  and  perspicuity,  says:  "The 
pivotEd  point  is,  did  the  defendants  examine 
tiie  Juror  as  to  his  age,  and  were  they  misled 
by  liis  answ^s?  This  Is  purely  a  question  of 
fact,  to  lie  decided  on  the  evidence  adduced. 
If  the  Juror  was  in  f&ct  interrogated  as  to 
his  age,  and  answered  falsely,  and  defendants 
were  induced  by  such  false  answers  to  ac- 
cept him  on  the  panel,  they  are  «ititled  to  a 
new  trial,  although  ttie  juror  may  have  been 
honest  and  conscientious  in  his  belief,  and 
free  from  any  intent  to  deceive.  On  the  oth- 
er hand,  if  the  question  was  not  asked,  and 
the  false  information  not  TOluntarUy  given 
by  the  juror,  it  Is  too  late,  after  verdict,  to 
object  on  the  ground  of  nonage."  We  think 
this  statement  absolutely  correct,  and  fully 
sustained  by  authority.  We  affirmed  it  in 
our  original  opinion  herein,  saying:  "If  the 
defendants  had  interrogated  the  Juror  Perry 
on  his  voir  dire  as  to  his  age,  and  he  Iiad  de- 
ceived them  by  stating  he  was  a  major,  this 
would  l)e  evidence  of  due  diligence  on  th^ 
part  If  they  had  not  so  interrogated,  this 
would  be  a  lack  of  diligence,  and  a  waiver 
of  the  cause  of  challenge.  Thomp.  &  M.  Ju- 
ries, 8  302  et  seq.;  State  v.  Garig,  43  La.  Ann. 
365,  8  South.  Rep.  934.  This  court  has  decid- 
ed the  precise  points,  saying:  "An  opportu- 
nity is  offered  the  prisoner  of  inquiring  into 
(he  qualifications  of  the  Juror  on  the  voir  dire 
examinaticm.  If,  upon  that  inquiry,  he  be 
found  to  want  the  legal  quallficaticmB,  he 
may  be  set  aside  for  that  causei  It  would 
have  been  different  if  the  juror,  when  Inter- 
rogatedi  had  stated  that  he  Imd  acquired  the 
requisite  residence,  was  free  from  Was,  or 
tbat  he  possessed  any  other  legal  qualification, 
and  it  has  been  subsequently  discovered  that 
the  statement  was  false.  Tliis  would  have 
been  a  fraud  upon  the  prisoner,  from  whlcn 
he  could  have  been  relieved."  State  v.  Rene- 
ay,  8  Rob.  (La.)  596. 

We  hare  been  at  pains  to  make  quite  an 
eztensiye  examination  of  the  authorities 
bearing  on  this  subject,  and,  while  we  dis- 
cover some  oonffict  of  opinion  on  the  ques- 
tion whether  the  incompetency  of  a  Juror, 
though  discovered  only  after  verdict,  will 
be  ground  for  new  trial  in  absence  of  due 
diligence  in  testing  his  qualiflcations  by 
proper  inquiries  during  the  examination  on 
the  voir  dire,  we  find  no  authority  holding 
or  suggesting  that  the  new  trial  can  be  de- 
nied when  the  party  has  exercised  full  dili- 
gence in  questioning  the  juror  on  his  voir 
dire,  and  has  been  misled  and  deceived  into 
aooeptlng  an  incompetent  Juror  by  Ills  own 
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answers  avowing  his  competency,  which  are 
subsequently  discovered  to  be  false.  We  do 
not  belleye  sach  a  precedent  exists,  or  will 
ever  be  made.  The  learned  trial  judge,  how- 
ever, while  affirming  the  above  principle, 
bases  his  refusal  of  the  new  trial  on  the 
ground  that  the  evidence  does  not  establish 
with  sufficient  certainty  the  pivotal  fact 
that  defendants  did  question  the  Juror  cm 
his  voir  dire  as  to  his  age,  and  did  receive  a 
false  answer.  He  quotes  the  following  ob- 
servation of  Mr.  Bishop  In  his  woric  on 
Criminal  Procedure,  (volume  1,  i  d49b:)  "But 
if,  through  undlscoverable  and  unfcaown 
wrong,  the  defendant  has  been  tried  and 
convicted  by  a  panel  containing  an  unfit 
Juror,  the  evidaice  of  which  must  be  very 
distinct  where  the  verdict  is  right,  a  new 
trial  will  be  granted."  He  then  proceeds 
to  state  his  opinion  that  the  verdict  in  this 
case  Is  right,  and  that  the  defendants  suf- 
fered no  practical  injuiy  from  the  fact  of 
the  Juror's  nonage,  and  then  continues: 
"These  observations  of  Bishop  do  not  aftect 
the  right  of  defendant  to  a  new  trial,  where 
the  evidence  distinctly  shows  that  they  were 
misled  by  incorrect  answers  touching  a  Juror's 
age,  given  before  he  is  accepted  and  sworn; 
but  they  distinctly  recognize  the  rule  tliat 
the  burden  of  proving  that  tba  preliminary 
examination  was  held  is  on  the  defendants, 
and  the  proof  must  be  very  distinct  and 
clear  where  the  verdict  Is  right.  A  mere 
numerical  preponderance  of  witnesses,  or  a 
reasonable  doubt  whether  the  preliminary 
examination  was  or  was  not  had,  is  insuffi- 
cient The  fact  must  be  established  with 
such  a  degree  of  distinct  certainty  as  leaves 
no  reasonable  doubt  of  its  existence.  It 
-Oiere  remains  a  reasonable  doubt  of  Its  ex- 
istence, such  doubt  cannot  inure  to  the 
benefit  of  the  aooused.  On  the  contrary, 
it  inures  to  the  benefit  of  the  verdict  where 
the  latter  is  fully  Justified  by  the  law  and 
the  evidence."  It  must  be  admitted  that  the 
above  is  a  very  strong  statement  of  the 
weight  of  the  burden  of  proof  carried  by 
defendants;  but,  whUe  the  language  employed 
Is  perhaps  a  little  too  strenuous,  we  are 
disposed  to  approve  the  statement  of  the 
rule,  with  some  moderation  of  its  terms,  as 
substantially  correct  The  Judge  proceeds: 
"Testing  the  application  of  this  rule.  It  can- 
not be  denied  that  defendants  have  failed, 
in  the  language  of  Bishop,  to  make  It  very 
distinct  that  the  juror  Perry  was  questioned 
as  to  his  age  before  he  waa  accepted.  It 
Is  not  necessary  to  go  Into  an  examination 
of  the  evidence.  It  is  admitted  to  be  contra- 
dictory in  some  vital  points,— «o  contradic- 
tory, La  fact,  lliat  no  one  can  read  H  and  be 
free  of  a  reasonable  doubt  on  the  subject  It 
was  the  duty  of  defendants  to  remove  such 
doubt,  and,  as  th^  have  failed  to  do  so, 
their  ai^Ucatlon  for  a  new  trial  must  be 
dolled." 

Influenced    by    these    statements    of    the 
district  Judge,  by  our  great  respect  for  his 


rulings  and  Indisposition  to  disturb  them, 
we  affirmed  them  in  our  original  opinion 
without  criUcialng  the  testimony  very  closely. 
The  application  for  rehearing  emphasizes  the 
solemnity  of  our  duty.  In  a  case  involving 
the  life  of  one  and  the  liberty  of  the  other 
defendant  to  review  the  testimony  on  the 
point  Involved,  and  to  determine  whether 
or  not  it  has  been  correctly  weired  by  the 
district  Judge,  and  sustains  his  conclusion 
that  It  leaves  the  fact  In  controversy  sub- 
ject to  reasonable  doubt  This  duty  we  could 
not  evade  without  Ignoring  the  tenor  of  the 
constant  jurlsprudraice  of  this  court  as  set- 
tled by  the  numerous  decisions  above  quoted. 
We  have  now  read  again  and  reread  the 
evidence,  and,  if  any  tact  can  be  established 
by  human  testimony,  we  cannot  avoid  the 
conclusion  that  the  testimony  In  this  case 
clearly  establishes  that  the  Juror  Perry  was 
questioned  on  his  voir  dire  ais  to  his  age, 
and  that  he  did  answer  that  he  was  22  years 
of  age.  Ten  witnesses  positively  swear  that 
they  heard  the  question  asked  and  the  an- 
swer made.  We  name  them,  because  sev- 
eral of  them  are  known  to  members  of  this 
court  as  honorable  and  creditable  persons, 
and  none  of  them  are  in  any  WEiy  Impeadied. 
They  are  M.  C.  Elstner,  A.  Lr.  Bohn,  (the  two 
coimsel  of  defendants,)  W.  H.  D.  Oaullion, 
T.  T.  Land,  Dr.  H.  C.  Rogers,  0.  W.  Crane, 
S.  Bohn,  D.  March,  A.  Holh,  and  Frank 
Looney.  Our  late  respected  clerk,  W.  G. 
Boney,  also  testified  that  he  heard  some 
Juror  questioned  as  to  his  age,  who  answered 
that  he  was  22  years  old,  but  could  not  say 
whether  or  not  it  was  the  Juror  Perry. 
Against  this  positive  testimony  the  state 
brings  five  witnesses,  all  of  whom  state  that 
they  were  paying  attention  to  the  examina- 
tion and  to  the  questions  and  answers,  and 
that  they  heard  no  such  question  to  Perry 
or  answer  by  him.  One  of  tliese  (M.  L. 
Scovell)  says,  "I  am  positive  the  question 
as  to  his  age  was  not  asked,  but  there  is  a 
possibility  that  It  was  asked,  and  I  mlgbt 
not  have  heard  it"  Anotiier  (N.  W.  Buck- 
alew)  says,  "I  will  not  swear  that  I  heard 
aU  the  questions  asked  him."  Another  (J. 
H.  Jordan)  says,  "I  do  not  think  the  question 
was  a^ed,  but  It  possibly  was."  Anotha 
(J.  H.  Prescott)  says,  "I  will  not  say  it  waa 
Impossible,"  eto.,  and  again,  "If  the  question 
was  asked  I  would  have  heard  it,  as  I 
heard  everything,  but  positively  it  passed 
from  my  memory."  T^e  last  (John  L. 
Hodges)  simply  swears  that  he  did  not  bear 
the  question  asked;  that  he  was  paying 
pretty  close  attention;  and  that  to  the  best 
of  his  knowledgre  and  belief  It  was  not 
asked.  This  is  a  fair  statement  of  the  whole 
testimony  found  in  the  record,  with  the  ex- 
ception of  some  conflicting  evidence  about 
certain  statemaitB  made  by  one  of  tiie 
oouns^  which  has  no  substantial  bearing 
on  the  question.  On  this  evidence  we  are 
bound  to  determine  whether  the  defendants 
have  discharged  the  burden  of  proof  devolv- 
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ing  on  them.  B  they  have  not,  how  could 
it  bo  done?  If  ten  iiniinpeacShed  tvltnesses, 
positively  testifying  to  a  fact  evidenced  by 
their  own  senses  are  not  sufficient,  what 
number  would  suffice?  If  the  testimony  of 
five  peraons  who  did  not  hear,  or  do  not  re- 
member to  have  heard,  a  question  asked 
and  answered,  can  overthrow  or  even  shake 
the  testimony  of  ten  persons  who  positively 
swear  that  they  heard  the  question  and  an- 
swer, how  could  such  a  fact  be  established 
in  any  case?  A  case  of  the  kind  could  hardly 
arise  in  which  witnesses  could  not  be  found 
who  did  not  hear  or  remember  the  ques- 
tion and  answer.  The  question  as  to  a 
Juror's  age  is  not  one  ordinarily  calculated 
to  attract  any  one's  attention,  or  to  fix  it- 
self on  the  memory.  The  question  and  an- 
swer may  have  been  made,  and  yet  the  wit- 
nesses of  the  state  may  be  absolutely  truth- 
fnl  in  their  statements.  But  If  the  ques- 
tion and  answer  did  not  occur,  the  10  wit- 
nesses who  swear  positively  that  they  heard 
them  are  undoubtedly  perjurers.  As  we  said 
In  another  case:  "The  assertlcm  of  a  fact 
which  has  never  had  existence  cannot  be 
consistent  with  truth,  whereas  the  denial 
of  a  fact  which  has  existence  may,  without 
violatli^  truth,  be  the  result  of  inatt^i- 
tion  or  defective  memory;  hence  the  role 
that  positive  testimony  on  a  given  point 
must  always  predominate  over  negative  tes- 
timony on  the  same  point."  Story  v.  Insur- 
ance Co.,  37  La.  Ann.  258;  Guesnard  v. 
Bird,  33  lA.  Ann.  709.  Iii  thU  case  we  do 
not  think  it  to  be  a  mere  question  of  pre- 
domination of  evidence.  We  consider  that 
there  is  no  conffict  whatever  in  the  evidence. 
It  leaves  no  doubt  on  our  mind,  reasonable 
or  unreasonable.  Unless  the  10  witnesses 
of  defendants  are  willful  and  conscious 
perjurers,  the  defendant's  case  is  so  clearly 
established  tliat  "the  probation  bears  no 
hinge  or  loop  to  having  a  doubt  on."  Tho 
defendants  unquestionably  had  the  constitu- 
tional right  to  a  trial  by  Jury,— by  the 
liistorical  Jury  of  12  men  possessing  the 
quallfioations  required  by  law,— "legales  et 
Ubere  homines,"— which  unquestionably  ex- 
dude  aliens  and  minora  They  have  exer- 
cised all  due  diligence  to  secure  the  enjoy- 
ment of  this  ilj^t,  and  have  done  nothtng 
and  omitted  nothing  which  disables  them 
from  asserting  it  in  the  manner  and  at  the 
time  when  they  have  done  so.  Whether 
guilty  or  Innocent,  they  are  entitled  to  the 
t  protection  of  the  constitution.  Unless  found 
guilty  by  due  process  of  law,  conducted  ac- 
cording to  legal  and  constitutional  require- 
ments, the  Judicial  power  has  no  more  right 
to  condemn  to  death  the  blackest  criminal 
tlian  it  has  to  visit  like  penalty  on  the 
whitest  innocent 

However  much  we  may  regret  the  neces- 
sity of  setting  aside  a  verdict  approved  as 
right  by  the  trial  Judge,  our  duty  under  the 
law  and  on  our  official'  oaths  leaves  us  no 
other  alternative,  It  Is  th^r^ore  ordered 
v.l380.no.l8— 47 


that  our  former  decree  herdn  be  annulled, 
and  it  is  now  adjudged  and  decreed  that 
the  sentences  appealed  from  be  avoided 
and  reversed,  that  the  verdict  be  set  aside, 
and  that  the  case  be  remanded  to  the  lower 
court  for  a  new  trial  according  to  law. 


(45  La.  Ann.  1136) 
BERNARD  et  al.  v.  NOEL.     (No.  1,455.) 
(Supreme  Court  of  Louisiana.    July  Term, 
1893.) 

GiTT  INTBR  Vivos— QdESTIONINO  VxiATtlTX  AFTER 

Dbath  of  Dosor — Husband  and  Wipe. 
Where  a  wife,  who  has  made  a  donation 
inter  vivos  of  all  her  property  to  her  husband 
without  reserving  anything  in  the  act  tot  h&e 
subsistence,  dies  without  having  uther  revoked 
or  attacked  the  donation  as  being  motive  of 
article  1497  of  the  ClvU  Code,  the  right  of  at- 
tack does  not  pass  to  her  collateral  heirs,  but 
dies  with  her. 
(SyUabns  by  the  Court) 

Appeal  from  district  court,  pariah  of  Ver- 
million; A  C.  Allen,  Judge. 

Action  by  Antenor  Bernard  and  others 
against  Edward  Noel  to  annul  a  donation  of 
certain  property.  Defendant  had  Judgment, 
and  plaintiffs  appeal     Affirmed. 

L.  II  Bourges,  for  appellants.  Lastte 
Broussard  and  C.  Debaillon,  for  appellee. 

NICHOLLS,  C.  J.  Plaintiffs  seek  to  annul 
a  donation  of  certain  property  made  by  Fran- 
coise  Marie  Nezat  to  her  husband,  upon  the 
ground  that  the  donation  was  in  violation 
of  ai-ticle  1497  of  the  Civil  Code,  which  de- 
clares that  "Uie  donation  shall  In  no  case  di- 
vest the  donor  of  all  his  property;  he  must 
reserve  to  himself  enough  for  subsistence— If 
he  does  not  the  donation  is  nuU  for  the 
whole."  The  wife  died  some  time  in  the 
year  1892,  without  having  attempted  to  In- 
voke the  nullity  of  that  act.  She  left  no 
descendants  nor  ascendants,  and  no  question, 
of  an  interference  with  the  rights  of  forced 
heirs  is  lnv(Aved  In  this  case.  The  plaintiffs 
base  their  rights  upon  being  the  collateral 
heirs  of  the  donor.  Defendant  excepted  that 
plaintiffs'  petition  disclosed  no  cause  of  ac- 
tion. This  exception  was  sustained,  the  suit 
dismissed,  and  plaintiffs  have  appealed. 

Plaintiffs'  allegation  as  to  the  donation  is 
that  on  the  20th  day  of  September,  1880, 
the  said  Francoise  Marie  Nezat  passed  an  act 
of  donation  inter  vivos  to  E)dward  Noel,  with- 
out reserving  anything  for  her  subsistence. 
For  the  purposes  of  this  exertion  we  must 
assnme  as  true  that  the  property  donated 
was  the  whole  of  donor's  property,  and  that 
the  act  of  donation  was  passed  without  re- 
serving anything  for  her  subsistence.  The 
donor  and  donee  were  husband  and  wife. 
The  donation  was  not  made  to  a  stranger, 
but  to  one  who,  under  the  law,  was  bound 
to  support  her,  (Civil  Code,  arta  119,  120,) 
and  who,  as  no  complaint  was  ever  made 
to  the  contrary,  we  must  presume  compiled 
with  hia  obligations.    The  use,  fruits,  and 
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reTenuei  of  the  property  donated  tainred  to 
the  benefit  of  the  community,  in  whidi  the 
wife  was  a  partner,  and  contributed  to  her 
■ubBlBtence.  Id.  art  2402.  Again,  donations 
between  married  persona  during  marriage, 
though  Inter  vivos,  are  always  revocable;  thns 
differing  essentially  from  donations  Inter  vivos 
in  a  strict  sense,  as  the  latter  are  by  law, 
when  once  accepted.  Irrevocable.  A  revoca- 
tion of  the  donation  by  the  wife  to  her  hus- 
band may  be  made  at  any  time  by  her  with- 
out her  being  authorized  to  that  ^ect  by 
her  husband  or  by  a  court  of  Justice.  Id. 
art  1749.  In  the  case  at  bar  tiie  act  of 
donation  received  its  full  effect  up  to  the 
dissolution  of  the  marriage  by  death.  The 
wife  had  the  legal  right  to  have  revoked  the 
donation,  and  to  have  left  the  whole  of  the 
property  to  her  husband  by  will,  had  she 
so  desired,  without  the  poBsibUlty  of  com- 
plaint from  the  plaintiffs,  who  had  no  vested 
right,  absolute  or  contingent,  in  it  The  nulli- 
ty declared  by  article  1497  of  the  CHvll  Code 
ia  abs<dato  only  relativdy  to  the  particular 
persons  In  whose  special  interest  it  was 
passed,  and  among  them  cannot  be  classed 
her  collateral  heirs  invoking  it  when  she  had 
not  done  so  herself.  See  Scott  v.  Briscoe, 
37  La.  Ann.  178.  In  the  case  at  bar  the 
right  to  Invoke  the  nullity  was  a  personal 
one,  in  the  sense  that  when  she  died  the 
right  to  revoke  the  act  died  also.  To  dis- 
cover the  true  meaning  of  a  law  we  must 
often  consider  the  reason  and  spirit  of  It, 
the  cause  which  induced  the  legislature  to 
enact  It,  and  the  mischief  which  it  sought  to 
prevent  or  to  remedy.  However  general  may 
be  the  terms  in  which  it  is  couched,  it  only 
extends  to  those  things  or  persons  it  appears 
the  legislature  intended  it  to  reach  and  apply 
to.  The  law  in  question,  in  its  enactment, 
did  not  have  In  view  collateral  heirs,  and  it 
certainly  was  not  passed  for  their  benefit 
'The  possible  Interest  which  such  heirs  might 
set  up  in  donation  between  two  spouses  was 
too  remote  and  contingent,  in  our  opinion,  to 
have  been  attempted  to  have  been  safe- 
guarded by  the  lawmaker  through  this  article 
of  the  Code.  For  the  reasons  herein  as- 
signed the  judgment  of  the  district  court  Is 
hereby  alfinned. 

(ff  La.  Ann.  lOSt) 

STATE  V.  ASHLET.    (Na  1,440.) 

(Supreme  Oonrt  of  Lontsiana.    July  Term, 

1898.) 

HussxB— Affbai/— Rbcobs  — Inbtrdotions— Mai.- 

lOB  —  iKTOZiaATIOH    OF    DSFBHDAITT — SVSOBH 

Fabbion. 

1.  Thededsiona  in  the  cases  of  State  v.  Onn- 
macht  10  La.  Ann.  198,  and  State  v.  Mason, 
S2  La.  Ann.  1018,  affirmed  and  applied. 

2.  A  special  charge  to  the  effect  "that,  to 
find  the  accused  enilty  of  murder,  it  is  neces- 
sary that  a  malicious  intent  to  kill  existed  at 
least  five  minutes  before  the  killing,"  was  cor- 
rectly refused.  There  is  no  human  gauge  by 
wliicn  the  duration  of  intent  can  be  measured. 
If  the  killing  was  with  the  malicious  intent  to 
kiU,  the  case  was  (me  of  murder,  although  that 


I  malicioas  int«ition  was  formed  at  the  moment 
of  striking  the  fatal  blow. 

I  8.  A  charge  which  assumes  that  dnmkea- 

ness  is  so  inconsistent  with  malice  that,  when 
shown  to  exist  at  the  time  of  the  killing,  it  be- 
comes the  duty  of  the  state  tq  seek  for  the  lat- 
ter at  a  period  anterior  to  the  drunkenness, 
and  to  show  affirmatively  that  the  drinking 
was  for  the  purpose  of  committing  the  deed,  ia 
palpably  false. 

4.  It  does  not  necessarily  follow  that  a 
homicide  was  not  murder  becanse  done  in  sud- 
den passion.  Tltere  are  many  cases  where  that 
fact  would  entitle  an  aocused  neither  to  an  ac- 
quittal, nor  to  a  verdict  of  manslaughter. 
(Syllabus  by  the  Court) 

Appeal  from  district  ooort,  pariah  vt 
St  Charles;  Emlle  Rost,  Judge. 

Leonard  Ashley  was  convicted  of  murder, 
and  wpeala.    Affirmed. 

H.  Kennw  and  R.  McOolloh,  for  appellant. 
J.  L.  Gaudet  E.  B.  Dnbnisson,  and  Oervais 
Leche,  for  the  Stata 

NICH0LL8,  0.  J.  The  defendant  was  bt- 
dieted  for  murder,  tried,  convicted,  and  sen- 
tenced to  be  hung.  He  has  appealed.  He 
asks  a  setting  aside  of  the  verdict  and  Judg- 
ment on  the  ground  that  the  court  errone- 
ously refused  to  charge  the  Jury  as  requested 
by  him  in  three  special  diarges  submitted  to 
It,  and  on  the  gronnd  that  the  record  does 
not  show  that  the  Indictment  was  found  by 
the  grand  Jury,  and  returned  and  presraited 
by  it  in  open  court.  The  last  objection  urged 
Is  presented  under  an  assignment  at  error; 
the  former.  In  a  "bill  of  exception  reserved. 
The  partlcnlar  error  assigned  is  not  tenable. 
The  record,  though  made  up  In  a  very  un- 
satisfactory and  oarelesB  manner,  la  not  so 
much  so  as  to  call  for  a  reversal.  See  ttie 
cases  of  State  v.  Onnmacht,  10  La.  Ann.  198; 
State  V.  Mason,  S2  La.  Ann.  1018. 

The  special  charges  refused  w«:e  as  toi- 
lows:  "(1)  That,  to  find  the  accused  guilty 
of  murder,  It  Is  necessary  that  a  malicious 
Intent  to  idll  existed  at  least  five  minutes  be- 
fore the  killing.  (2)  That  If  the  Jury  find 
that  the  accused  was  drunk,  and  under  Hie 
Infiiienoe  of  liquor,  at  the  time  of  the  kUIing, 
there  can  be  no  malice  aforethought,  as 
charged,  and  consequently  no  murder,  unless 
the  accused  drank  for  the  purpose  of  com- 
mitting the  deed.  (3)  That  the  kilUng  Ib 
the  heat  of  blood  or  passion  Is  not  murd«r,' 
and  the  Jury  must  take  Into  consideration 
whether  the  accused  was  in  liquor  or  not, 
so  as  to  become  easily  violently  angry."  In 
respect  to  his  action  and  ruling,  the  Judge* 
says:  "The  Jury  was  charged  fully  upon  the 
law  of  murder,  and  specially  as  to  malice, 
express  or  Implied,  and  refused  to  charge  the 
first  special  charge  because  the  question  of 
how  long  the  malicious  intent  had  eiJsted 
was  a  matter  of  fact  for  the  determinatiOD 
of  the  Jury.  Tlie  court  refused  to  cdiarge 
the  special  charges  second  and  t^ird.  In  the 
form  presented,  because  they  were  not  o<»- 
sldered  good  law,  as  to  matters  of  drunken- 
nesB.    The  court  had  explained  fully  to  the 
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Jniy  the  dlffer^ice  between  nrarder  and  man- 
slaughter, and  the  law  applicable  to  both, 
and  with  this  reseiratlon  the  bill  is  signed." 
The  contention  of  the  accused,  that,  in  order 
to  find  him  guilty  of  murder,  it  was  neces- 
sary that  a  malicious  intent  to  kill  should 
have  existed  at  least  five  minutes  before  the 
killing,  is  utterly  without  merit  If  the  mall- 
cioua  intent  to  kill  exists  at  the  time  of  the 
killing,  It  is  enough.  On  this  subject,  Whar^ 
ton,  in  his  Law  of  Homicide,  (section  32,)  says: 
"No  human  gauge  existing  by  which  duration 
of  Intent  can  be  measured,  we  are  obliged 
to  resort  for  this  purpose  to  the  same  proba- 
ble reasoning  by  which  the  existence  of  in- 
tent Is  proved.  A.  shoots  B.  in  the  pubUc 
streets  without  authority,  and  without  provo- 
cation. As  reasonable  beings  usually  pre- 
meditate any  important  step  they  take,  we 
infer  that  A  premedlated  this  shot,  and  this 
inference  is  sufficient  proof,  in  the  lack  of 
all  other  evidence,  of  premeditation.  This 
is  what  is  meant  by  the  expression  we  fre- 
quently meet  with  in  the  books,  that  Instan- 
taneous intent  is  enough.  It  is  not  meant 
foy  this  that  It  is  enough  If  the  defendant 
fomaed  the  intent  oolncldently  with  the  blow, 
for  this  we  have  no  way  of  determining. 
What  is  meant  Is  that,  eyen  where  we  have 
no  othw  proof  of  int&at  prior  to  the  blow, 
from  the  blow  we  may  Infer  the  intent. 
Hence,  it  Is  constantly  laid  down  that  In- 
tent at  the  time  of  killing  Is  enough.  It  is 
not  Intended  to  assert  by  this  that  a  per- 
son who,  under  a  sudden  Impulse,  kOls  an- 
other, is  guilty  of  murder.  To  say  this 
would  be  unwarranted,  for  the  reason  that 
we  have  no  means  of  saying  that  a  particu- 
lar impulse  is  sudden.  What  we  have  a 
right,  however,  to  say,  and  what  the  law 
means  by  this  maxim  to  say,  is  this:  that, 
when  a  homicide  is  committed  by  weapons 
Indicating  design,  then  it  is  not  necessary  to 
prove  that  such  design  existed  at  any  definite 
period  before  the  fatal  blow.  From  the  very 
tact  of  a  blow  being  struck,  we  have  a  right 
to  Infer  (as  a  presumption  of  fact,  bat  not 
ot  law)  that  the  blow  was  intended  prior 
to  the  striking,  although  it  may  be  at  a 
period  of  time  Inappreciably  distant.  In  the 
leading  case  of  People  v.  Clark,  7  N.  Y.  385, 
the  charge  was,  "If  the  Jury  believed  the 
klUlng  was  with  the  intention  to  kill,  though 
that  intention  was  formed  at  the  moment  of 
striking  the  fatal  blow,  It  was  murder;"  and 
the  chief  justice,  in  delivering  the  opinion  of 
tbe  court,  said:  "If  there  be  sufficient  de- 
liberation to  form  a  design  to  kill,  and  to 
put  that  design  into  execution,  by  destroying 
Ufe^  there  is  sufficient  deliberation  to  oonstl- 
tate  ninrd^,  no  matter  whether  the  design 
be  formed  at  the  instant  of  striking  the  fatal 
blow,  or  whether  it  be  contemplated  for 
months."  See,  also,  Whart  Horn.  §  180.  It 
will  be  observed  that  In  the  charge  submitted 
the  existence  of  the  malicious  intent  to  kill 
at  the  moment  of  the  killing  was  admitted, 
aad  that  It  was  claimed  that  this  intent 


should  have  existed  for  a  definite  period 
prior  to  the  same. 

The  second  charge  assumes  that  the  fact 
that  a  person  Is  drunk  at  tlie  time  of  his  kill- 
ing another  is  so  inconsistent  with  the  idea 
of  mnllce  that  it  becomes  the  duty  of  the 
state  to  trace  the  existenoe  of  the  latter  to  a 
pei-iod  anterior  to  the  dmnkennees,  and  to 
show  affirmatively  that  the  drinking  was  for 
the  puriKJse  of  committing  the  deed;  other- 
wise, there  can  be  no  murder.  This  position 
is  so  palpably  false  as  to  need  no  particular 
discission.  In  Plrth  v.  State,  0  Humph.  663, 
Judge  Turley,  in  delivering  the  opinion  of  the 
court,  said:  "It  will  frequently  happen,  neo- 
essai-ily,  when  the  killing  Is  of  such  a  char- 
acter as  the  common  law  designates  as  mur- 
del',  and  it  has  not  been  perpettuted  by 
means  ol  poison  or  by  lying  in  wait,  that  it 
will  be  a  vexed  question  whether  the  killing 
has  been  the  result  of  sudden  passion,  pro- 
duced by  a  cause  Inadequate  to  mitigate  It 
to  manslaughter,  but  still  sufficient  to  mitl- 
gate  it  to  murder  in  the  second  degree^  if  it 
be  really  the  true  cause  of  the  excitement, 
or  whether  it  has  been  the  result  of  premedi- 
tation and  deliberation,  and  In  all  such  cases 
whatever  fact  is  able  to  cast  light  upon  the 
mental  status  of  the  offender  is  legitimate 
proof,  and,  among  others,  that  he  was,  at  the 
time,  drunk.  Not  that  this  will  excuse  or 
mitigate  the  offense,  if  it  were  done  willfully, 
deliberately,  malignantly,  maliciously,  and 
premeditateiy,  (which  it  might  well  be, 
though  the  perpetrator  was  drunk  at  the 
time,)  but  to  show  that  the  killing  did  not 
spring  from  a  premeditated  purpose,  but  sud- 
den passion  and  heat,  to  the  point  of  taking 
life  without  premeditation  and  deUberatlcm." 
■Wliorton,  referring  to  this  decision,  says: 
"Here  the  court  explicitly  lays  down  the  role 
to  be  that,  in  all  cases  where  the  question  la 
between  murder  in  the  first  and  murder  la 
the  second  degree,  the  fact  of  dronkennees 
may  be  proved  to  shed  light  upon  the  men- 
tal status  of  the  ofCender,  and  thereby  to  en- 
able the  jury  to  determine  whether  the  kill- 
ing Erprang  from  a  premeditated  purpose,  or 
from  passion  excdted  by  inadequate  provoca- 
tion. And  the  degree  of  drunkenness  whloh 
may  thai  shed  lig^t  upon  the  m^ital  state 
of  the  offender  is  not  alone  that  excessive 
state  of  Intoxication  which  deprives  a  party 
of  the  capacity  to  frame  In  his  mind  a  design, 
deliberately  and  premedi/tately,  to  do  an  act, 
for  the  court  says  that,  in  the  state  of  drunk* 
eunesB  referred  to,  a  party  may  well  be 
guilty  of  killing  willfully,  deliberately,  ma- 
liciously, and  premeditateiy,  and,  if  he  so 
kill,  he  is  guilty  as  though  he  were  sober. 
The  principle  laid  down  by  the  court  Is  that 
when  the  question  is,  can  drunkenness  be 
taken  into  consideration  in  determining 
whether  the  party  be  grullty  of  murder  in  the 
second  degree?  the  answer  must  be  that  It 
oannot;  but  when  the  question  Is,  what  was 
the  actoal  mental  state  of  the  perpetrator 
at  the  time  the  act  was  done^— was  it  one  of 
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deliberatibn  and  premeditation?  then  it  is 
oompetrait  to  show  any  degree  of  intoxication 
that  may  exist,  in  order  that  the  Jury  may 
judge,  In  view  of  such  intoxication,  In  con- 
nection with  all  the  other  facta  and  clr^ 
cumstanoes,  whether  the  act  was  premedi- 
tately  and  d^berately  done.  The  com- 
plaint which  the  defendant  urges  before  us  is 
not  that  the  court  excluded  evidence  on  the 
subject  of  intoxication  for  the  purpose  of 
showing  the  actual  mental  state  of  the  ac- 
cused at  the  time  the  act  was  done,  in  order 
that  the  Jury  might  determine  wheHier,  in 
view  of  intoxication,  in  ocmnection  with  all 
the  other  facts  and  circumstances,  the  act 
was  such  as  to  call  for  a  verdict  of  murder, 
or  whether  one  of  manslaughter,  or  whether, 
If  calling  tor  a  verdict  of  murder,  it  should 
be  an  unqualified  verdict,  carrying  with  it 
the  death  pMialfy,  or  a  qualified  verdict,  en- 
tailing imprisonment  for  life.  If  defendant 
had  testimony  bearing  on  that  subject,  it 
was  permitted  to  be  introduced,  and  wait 
before  the  Jury;  and,  being  before  the  Jury, 
the  court  would  have  acted  unjustifiably, 
had  it  given  the  charge  requested. 

The  third  charge  was  faulty  in  assuming 
thnt  the  killing  was  In  the  heat  of  blood  and 
sudden  passion,  and  it  would  most  certainly 
have  misled  the  Jury.  The  proposition  ad- 
vanced—that, because  a  homicide  la  commit- 
ted in  sudden  passion,  therefore,  necessarily, 
it  is  not  murder— is  not  law.  There  are 
many  cases  where  that  fact  would  entitle 
an  accused  neither  to  an  acqultal,  nor  a  ver- 
dict of  manslaughter.    Judgment  affirmed. 


(46  La.   Ann.   1119} 

WIIiKINS  T.  DURIO  et  al.    (No.  1,446.) 

(Supreme  Court  of  Lonisiana.    July  Term, 
188a) 

CONVETAMOB  BT  DBED— SAI.B  OR  MOBTOAOB. 

Plaintiff  placed  the  title  to  her  property 
in  the  name  of  her  creditor  as  owner,  as  se- 
curity In  his  favor.  Many  years  afterwards  it 
was  conveyed  by  the  par^  in  whose  name  the 
title  was  to  a  third  person,  with  plaintiff's  con- 
sent. Plaintiff  subsequently  became  the  lessee 
of  the  property.  It  not  being  proven  that  the 
parties  intended  to  create  an  act  of  mortgage, 
in  adopting  the  form  of  the  sale,  the  consider- 
ation not  being  greatly  inadeqnate,  the  act  of 
sale  and  the  lease  concurring  in  sustaining  the 
sale,  it  must  be  held  that  it  was  a  sale,  and 
effect  given  to  the  authentic  deed  between  the 
parties. 

(Syliabna  by  the  CJonrt.) 

Appeal  from  district  cotut,  parish  of  St 
Martin;  Felix  Voorhles,  Judge. 

Action  by  Annie  W.  Wilkins  (Mrs.  Neblett) 
against  Adelln  Durio  and  others  to  have 
title  to  certain  property  conveyed  to  plain- 
tiir.  Judgment  for  defendanta  Plaintift 
Appeals.     Affirmed. 

W.  H.  Peterman  and  Edward  Simon,  for 
appellant  Robert  Martin,  James  B.  Mou- 
ton,  and  Tho&  H.  Lewis,  for  appellees. 


BREAUX,  J.  Tlie  most  valuable  portion 
of  the  land  claimed  by  the  plaintiff  was  scdd 
to  her  by  Zerron  Broussard  in  1878,  for  the 
price  of  $8,930.66.  A  short  dme  prior,  that 
year,  her  vendor,  Broussard,  under  sheriff's 
adjudication,  had  acquired  it  for  $5,700. 
The  other  portioa  she  claims  as  forming 
part  of  the  plantation  was  sold  to  her  also 
by  the  said  Broussard.  It  consisted  of  a 
small  adjacent  trajct  At  time  of  Brons- 
sard's  death,  in  1881,  the  plaintiff  was  in- 
debted to  him  in  the  sum  of  $3,720.70,  and 
several  years'  interest,  b^ng  the  unpaid  pur- 
chase price  on  the  plantation.  His  widow 
at  the  sale  of  the  property  of  his  succession 
became  the  owner  of  the  notes  nmde  by 
plaintiff,  and  represraiting  the  purchase  price 
of  the  plantation.  The  owner  of  these  notes, 
Mrs.  Broussard,  recovered  Judgment  npon 
them  in  1883,  and  granted  a  stay  of  execu- 
tion until  February,  1884.  In  1885,  Mrs. 
Neblett,  plaintiff  in  this  suit,  sold  the  planta- 
tion to  the  holder  of  these  notes,  the  amount 
and  interest  of  which  amounted  at  the  time 
to  $13,484.47.  The  deed  recites  that  the 
plantation  is  conveyed  and  given  in  payment 
or  satisfaction  of  vendor's  indebtedness  to 
the  vendee.  The  act  contains  the  recital 
"that  the  vendor  [Mrs.  Neblett]  will  continue 
to  live  and  reside  on  said  plantation  until 
the  1st  of  February,  1886,  on  whidi  day  she 
wiU  move  away  from  and  vacate  the  prem- 
ises, and  deliver  actual  possession  of  all  of 
said  property;  and  that,  in  case  she  Should 
refuse  to  vacate  and  deliver  the  sold  planta- 
tion," she  obligated  herself  to  pay  the  sum 
of  $500,  and  all  other  damages.  Mrs.  Brous- 
sard, the  vendee,  botmd  hersdf  to  reconvey 
the  plantation  to  the  vendor  upon  the  lat- 
ter's  payment  to  her  of  $9,000  at  any  time 
prior  to  the  Ist  of  February,  1886.  Mrs. 
Neblett  remained  in  possession.  She  was 
called  upon  by  her  creditor,  Mrs.  Broussard, 
for  the  amount  due.  A  short  time  subse- 
quent 1.  e.  In  1S86,  plaintiff's  brother  called 
upon  Mrs.  Broussard,  and  obtained  A*om  her 
the  promise  to  take  $6,000  in  cash  and 
$3,000  on  time  in  satisfacticm  of  her  daim. 
He  offered  his  note  for  the  credit  portion 
of  the  payment  and  this  Mrs.  Broussard 
consented  to  accept  Subsequently  to  this, 
instead  of  the  $3,000  in  notes,  she  agreed 
to  take  $1,500  in  cash.  Mrs.  Broussard,  after 
this  agreement  authorized  her  agent  to  sell 
the  plantation  for  an  amount  not  less  than 
$6,000.  At  this  point  of  the  case  the  de- 
fendant Dnrlo  became  a  party  to  the  trana- 
actions.  The  agent  ot  Mrs.  Broussard. 
Judge  C.  H.  Mouton,  called  on  Durio,  and 
offered  to  sell  a  portion  of  the  place  for  thflt 
price.  This  was  declined.  Plaintiff's  brother 
Informed  the  witness  that  he  would  pay  to 
the  agent  the  $1,500  before  mentioned  if  he 
sold  to  Durio.  Tliere  was  no  agreement 
whatever  entered  Into  betwe«i  him  and  the 
said  defendant  Durio  about  this  amonnt 
He  sold  to  him  for  the  price  of  $6,000,  with- 
out rtference  to  any  other  amount    Xlie 
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act  of  sale  by  Mrs.-  Broussard  to  the  de- 
fendant Durio  bears  date  4tb  May,  1886. 
It' Is  unconditional  and  absolute.  Tbe  pur- 
chase price  was  paid  in  cash,  as  recited  in 
the  deed.  No  reference  is  made  in  this  deed 
to  any  loan  made  to  Mrs.  Neblett,  or  to  any 
right  of  hers  In  the  property.  The  same 
day  the  purchaser,  Durlo,  leased  the  planta- 
tion to  Mrs.  Neblett  for  tbe  sum  of  $488.20, 
and  all  the  taxes  on  the  place  each  year  of 
the  lease,  (amnoal  rental.)  This  lease  was 
entered  into  for  the  term  of  three  years. 
Immediately  after  these  acts  were  executed, 
the  defendant  Durlo,  by  authentic  act,  prom- 
ised to  sell  the  plantation  to  the  lessee,  Mrs. 
Neblett,  for  $6,102,  provided  she  paid  him 
that  sum  on  or  before  the  31st  of  Decem- 
ber, 18S8.  In  default  of  payment,  the  prom- 
ise to  sell  was  to  become  null  and  void 
ipso  facto.  It  was  agreed  that  the  same 
stipulation  should  also  apply  tf  the  rent 
notes  were  not  promptly  paid  at  their  matu- 
rity. At  the  expiration  of  this  lease  it  was 
renewed  for  three  years;  also  the  promise 
to  sell.  About  20  days  prior  to  the  expira- 
tion of  the  lease  and  the  term  of  the  promise 
to  s^  Durio  notified  the  plaintiff  that  he 
woald  not  renew  the  lease,  and  that  he 
would  take  possession  at  the  end  of  the 
year.  The  plaintiff,  Mrs.  Neblett,  wrote  to 
the  defendant:  "We  expect  to  have  the 
amount  ready  for  you  In  time,  as  we  know 
it  Is  due;  and,  should  we  not,  we  know  of 
course  we  must  give  possesion  according  t6 
agreemmt."  Tbe  value  of  the  place  is  one 
of  the  Issues  presented.  The  estimates  of 
witnesses  who  testified  upon  the  subject 
greatly  dUtex,  and  are  gnlte  contradictory. 
"The  amounts  for  which  lands  were  sold  in 
the  vicinity  offer  a  safer  criterion  of  value, 
also  the  price  this  plantation  sold  for  at  dif- 
ferent times,  together  with  the  testlm&ny 
of  witnesses  who  somewhat  accord  In  their 
estimates  with  the  market  value  of  the  plan- 
tation as  established  by  sales  and  transac- 
ti(Hi8."  In  re  Holllngsworth,  45  La.  Ann. 
134,  12  South.  Rep.  12.  The  amount  ot  the 
annual  lease  of  the  place,  the  price  at  which 
the  plantation  was  sold  at  sheriff's  sale,  the 
abandonment  of  amounts  by  the  owner,  Mrs. 
Broussard,  and  the  amount  she  was  willing 
to  take  lor  her  claim,  and  which  she  finally 
accepted,  do  not  prove  the  correctness  of 
the  high  estimate  of  a  few  of  the  witnesses. 
Plaintiff  obtained  possession  at  the  expira- 
tion of  tbe  lease. 

On  the  Merits. 

PlaintiirB  petition  sets  fortb  Clearly  the 
grounds  upon  which  die  relies  to  have  a 
contract  evidenced  by  authentic  act  declared 
to  be  a  mortgage  or  security  for  debt  She 
avers  that  the  dation  en  paiement  by  Mrs. 
Broussard  to  lier  was  never  intended  to  di- 
vert her  title  to  the  property,  for  she  never 
claimed  title  or  possession  aa  owner,  but 
left  her  In  toll  control;  that  the  ofilce  of  tbe 


dation  en  paiement  was  to  secure  the  indebt- 
edness by  placing  the  title  In  the  name  of 
Mrs.  Broussard.  She  alleges  that  Durio 
loaned  her  the  amount,  and,  desiring  to  in- 
demnify him  against  all  loss,  and  to  secure 
him,  she  consented  that  poasessor's  title  to 
the  same  should  pass  directly  from  Mib. 
Broussard  to  Adelin  Durio;  "it  being  further 
agreed  that  the  annnal  hiterest  of  said  loon 
should  be  secured  to  the  said  Durio  by  ob- 
ligations in  the  shape  of  rent  notes,  and  that 
the  return  of  the  title  to  said  property  to 
lier  name  should  be  warranted  by  a  prom- 
ise of  sale  on  the  part  of  said  Durio."  The 
defendant  interposed  an  exception  that  plain- 
tiff, as  a  condition  precedent  to  the  Institution 
of  her  action,  should  have  tendered  reim- 
bursement to  the  defendant  .  The  defendant 
pleads  the  general  issue,  and  sets  forth  the 
different  transatitions  and  g^unds  upon 
which  he  relies.  The  judgment  of  the  court 
a  qua  was  pronounced  in  his  favor,  from 
which  the  plaintiff  appeals. 

The  counsel  for  plaintiff  disclaims  that  the 
action  is  revocatory,  or  to  rescind  any  of  the 
acts  connected  with  the  title  to  the  planta- 
tion in  this  suit  They  argue  that  the  deed 
from  the  client  to  Widow  Broussard  did 
not  operate  a  divestiture  of  title,  and  they 
contend  that  the  defendant  knew  that  the 
plaintiff  was  the  owner  of  the  land,  and 
in  possession,  and  urge  that  the  defendant 
to<&  paper  title  from  Widow  Broussard  as 
security  for  his  loan.  Kie  relief  prayed  is 
that  the  defendant  shall  amvey,  under  the 
judgment  for  which  he  sues,  title  to  the 
property,  and  that  his  claim  be  recognized 
as  a  lien  upon  the  property,  and  that  she 
have  reasonable  time  within  whidi  to  pay  it, 
and  that  possession  of  the  property  be  d^v- 
ered  to  her.  The  evident  purpose  is  to  ap- 
ply the  principle  laid  down  in  Howe  v. 
Powell,  40  La.  Ann.  808,  4  Sonth.  Rep.  450, 
and  in  other  authorities  referred  to  in  that 
decision,  to  the  caae  at  bar.  l^e  doctrine 
Is  stated  as  being  settled  that  redeemable 
sales,  unaccompanied  by  delivery  of  tbe 
thing  sold,  of  which  the  consideration  is  in- 
adequate, will  be  treated  by  courts,  witboot 
sufficient  evidence  to  the  contrary,  as  con- 
tracts, for  which  the  thing  nominally  sold 
stands  as  secority,  and  nothing  else.  It  de- 
volves upon  the  plaintiff  to  bring  her  cause 
within  tbe  opplicatlcm  of  these  principles, 
that  8he  may  sustain  her  contention.  The 
Broussard  act  remained  in  the  rec(»d  un- 
questioned aa  a  sale  during  nearly  an  m- 
tlre  decade,  during  which  plaintiff  was  the 
vendor,  without  any  written  evidence  what- 
ever that  she  was  tbe  owner.  The  vendees 
during  the  time  have  passed  away.  The 
secret  equities  existing  at  the  time,  the  verbal 
promises  and  conversations,  are  now  invoked 
by  plaintiff  as  affecting  the  authentic  act 
That  which  was  a  sale  on  the  face  of  tbe 
papers  would  now  be  changed  by  plaintiff  to 
a  mortgage^  conferring  hypothecary  rights. 
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The  verbal  asreements,  as  testified  to  on  the 
trial,  are  doubtless  true;  but  bow  uncertain 
and  unstable  would  be  titles  to  Immovable 
property  if  after  so  many  years  parol  evi- 
dence were  admissible  to  alter  or  change 
them!  The  owner  who  appears  of  record 
as  defendant's  Immediate  author  desired  to 
realize.  It  is  said,  the  amount  of  bee  dalm 
on  the  property.  It  was  known  to  plaintiff 
prior  to  the  sale  tiiat  she  was  offering  the 
property  for  sale  for  an  amount  not  less 
than  $6,000.  The  plaintiff  did  not  protest 
agataist  the  Inadequacy  of  the  price.  She 
did  not  In  the  least  object  On  the  contrary, 
she  gave  the  offer  her  unqualified  approval, 
and  sought  and  earnestly  requested  the  de- 
fendant to  become  the  owner.  He  finally 
consented,  and-  purchased.  In  all  the  pre- 
liminaries preceding  the  sale  the  plaintiff 
did  not  make  any  attempt  to  secure  the 
recognition,  by  an  act  or  the  least  writing, 
of  the  right  she  now  sets  up  to  the  property. 
Immediately  after  the  sale  she  became  the 
lessee  of  the  property.  During  three  years 
she  held  it  as  plaintiff's  lessee  by  authentic 
act  She  during  the  whole  time,  unqualifiedly, 
admitted  that  plaintiff  was  the  owner.  At 
the  end  of  the  three  yeats  the  contract  of 
lease  was  renewed,  and  during  three  more 
years  she  continued  holding  for  plaintiff,  as 
his  lessee  of  the  property.  On  the  face  of 
the  papers  the  defendant  is  a  third  person  as 
to  all  transactions  and  acts  preceding  the 
one  imder  which  he  became  the  owner.  His 
relation  to  these  transactions  cannot  be 
changed,  and  he  made  a  party  to  them,  or 
affected  by  th^m,  by  verbal  contradictory 
statements.  "When  parties  really  Intend  to 
create  a  mortga^  for  the  security  of  an  ex- 
isting or  contemplated  debt,  and  adopt  the 
form  of  a  sale,  with  a  counter  letter,  which, 
taken  together,  exhibit  such  tntenticm,  the 
contract  wUl  be  construed  as  a  mortgage, 
and  effect  will  be  given  to  It  accordingly. 
But  when  the  act  of  sale  and  the  counter 
'  lettOT  both  concur  In  asserting  that  it  is  a 
sale,  the  letter  containing  the  agreement  that 
the  voidor  may  redeem  within  a  given 
time,  it  must  be  held  to  be  a  sale  with  the 
right  of  redemption;  and,  If  the  right  is  not 
ex«cised  within  the  time  agreed  on.  It  is  lost 
forever."  34  La.  Ann.  371.  The  act  of 
sale  and  the  lease  in  the  case  at  bar  both 
concur  in  asserting  that  It  is  a  sale,  and 
not  a  mortgage.  She,  the  plaintiff,  was,  it 
Is  true,  in  possession,  bat  her  poesesBion  was 
not  tliat  of  an  owner.  She  paid  the  taxes 
on  the  property.  In  the  contract  of  lease 
she  bound  hersdf  to  pay  the  taxes.  The 
price  has  not  the  appearance  of  "vile"  or 
gross  inadequacy,  as  was  the  consideration 
In  Howe  v.  Powell,  40  La,  Ann.  307,  4  South. 
Kep.  ^0;  80  that  the  case  at  bar  differs 
from  those  In  whidi  ^lis  court  has  inter- 
preted certain  contracts  as  securities  for  the 
payment  of  debts,  and  not  as  sales,  as  they 
purported.    Parties  have  no  one  to  blame 


but  themselves,  who  remain  qulescoit  <»^  '^^o 
hastily  laid  llielr  approval,  without  securing 
themselves  against  the  force  and  effect  of 
authentic  deeds. 

Having  reached  this  conclusion  as  to  the 
legal  effect  of  defendant's  authentic  deed 
of  sale,  the  objection  to  the  process  of  eject- 
mrait  and  the  legal  proceedings  by  which  de- 
fendants obtained  possession  loses  Impor- 
tance. They  were  objected  to,  and  presented 
certain  grounds  of  defense,  possibly,  that 
would  have  been  substantial  and  of  some 
avail  if  plaintiff's  petition  for  omveyanoe 
by  proper  muniment  of  title  had  been 
granted.  Moreover,  there  was  a  settlement 
made  after  the  proceedings  of  ejectment  and 
other  suits,  a  compromise  entered  Into,  and 
payment,  which  preclude  setting  them  aside. 

It  is  therefore  adjudged  and  decreed  that 
the  Judgment  appealed  from  be  affirmed  at 
plaintiff  and  appellant's  C08t& 


(«  La.   Ann.  lOU) 
A.   BALDWIN   &  CO.,   Limited,   t.    BOND 
et    al.,    (GILKERSON-SLOSS    COMMIS- 
SION CO.,  Intervener.    No.  1,280.) 
(Supreme  Court  of  Louisiana.   June  16,  188S.) 

Execution — Claims  or  Thibd  PEHsoms — Bubseh 
OF  Proof — Sdfficienot  of  Bvidenoe. 
Same  as  in  case  dted  in  oirinioa.    Tale 
V.  Bond,  (La.)  13  South.  Rep.  687. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Mwe- 
house. 

ActiMi  by  A.  Baldwin  &  Qo.,  limited, 
against  Bond  &  Williams.  Opposition  of 
Gilkerson-Sloss  Commission  Company.  Judg- 
ment for  opponent  Plaintiff  appeals.  Af- 
firmed. 

Bills  &  Hall  and  Newton  &  (Tason,  for  ap- 
pellants. Boatner  &  Lamkln  and  S.  T. 
Balrd,  for  appellees. 

WATKINS,J.  This  cause  being  founded 
upcm  the  same  state  of  facts  as  that  pre- 
sented in  the  case  of  Tale  v.  Bond,  IS  SouHi. 
Rep.  687,  No.  1,279,  on  the  docket  of  this 
court  and  Just  decided  In  favor  of  the  plaln- 
tlffs  in  injunction,  for  the  same  reasons  as 
are  therein  assigned,  like  Judgment  should 
be  pronounced  In  this  case.  Judgment  af- 
firmed. 


(46  I4U  Ann.  lOM) 

PARISH  OP  ST.  LANDRY  v.  BLOCH.  (N». 

1,449.) 
(Supreme  Gonrt  of  Lonisiana.    July  Term, 

1893.) 
Justices  of  thb  Fiuoe — Jubisdiotioh — Obdi- 

NilNCES. 

1.  nie  constitution  defines  the  jnrisdicticm 
of  Justices  of  the  peace,  and  confines  it  to  ac- 
tion as  committing  magistrates,  having  power 
to  ball  and  discharge  in  certain  eases. 

2.  Justices  of  the  peace  have  no  jurisdic- 
tloD  to  enforce  penalties  of  fine  and  imprison- 
ment imposed  for  violation  of  parochial  ordi- 
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nancM  hf  erimtna)  proceedings  Inangnrated  by 
ordinaty  dvil  procesa  and  citation. 

3.  An  ordinance  conferring  snch  Jnrlsdl^ 
tion  on  juaticea  of  the  peace  is  illegal  and  nn- 
eonatitutional,  and  proceedings  in  axerdse  there- 
ni  are  nail  and  Tofd. 

(SrUabos  by  the  Court) 

Appeal  from  flnt  justice's  ooort,  pariah  of 
St   Landry. 

Proceeding  by  the  parish  of  St  Landry 
against  Joseph  Bloch  for  violation  of  an  ordi- 
nanccL  From  a  Judgment  condemning  de- 
foidant  to  pay  a  fine,  or,  in  lien  thereof,  to 
be  imprisoned,  he  appeals.     Reversed. 

Kenneth  Ballllo,  for  appellant  O.  B. 
Dnbulssoo,  for  appellee. 

FBNNBR,  J.  This  is  an  appeal  from  a 
Judgment  rendered  by  a  Justice  of  the  jteace 
condemning  the  defendant  "to  be  fined  in 
the  sum  of  twenty-fire  doUars  and  the  costs 
of  these  proceedings,  and,  In  defanlt  of  pay- 
ment of  same,  he  be  imprisoned  ten  days 
In  JalL"  The  proceeding  was  for  a  violation 
of  an  ordinance  of  the  police  Jury  prohibit- 
ing the  propulsion  by  steam  of  traction  en- 
gines over  the  public  roads  of  the  parish, 
and  providing  that  "whoever  shall  violate 
tWs  ordinance  •  •  •  slmll  be  decnuHl 
guilty  of  a  misdemeanor,  and,  npon  convic- 
tion thereof,  before  any  Justice  of  the  peace, 
sliall  be  fined  In  the  sum  of  twenty-five  dol- 
lars and  the  cost  of  the  court,  and,  ta  de- 
fault of  the  payment  of  said  fine  and  cost, 
shall  be  imprisoned  in  the  parish  Jail  not  less 
than  five  nor  more  than  ten  days."  Hie 
obvious  import  of  this  language  shows  that 
the  ordinance  creates  and  defines  a  orimlnal 
offense,  prescribes  penalties  therefor,  and  au- 
tiiorlxes  the  prosecution  and  conviction  of 
offenders  before  a  Justice  of  the  peace.  "Hie 
proceeding  in  this  case  was  begun  by  afii- 
davlt,  charging  defendant  with  violating  the 
wdinance,  contrary  to  the  statutes  of  the 
state  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same, 
and  concludes:  "Wherefore  afl^ant  prays 
that  the  said  Blodi  be  airested,  and  dea^t 
with  according  to  law." 

The  case  has  no  feature  of  a  dvil  suit 
It  is  unquestionably  a  criminal  prosecutioD, 
and  this  is  evidently  the  proceeding  con- 
templated and  provided  in  the  ordinance. 
The  plea  of  the  illegality  and  unconstitu- 
tionality of  the  ordinance  was  duly  made 
and  overruled,  as  also  a  plea  to  the  Jurisdic- 
tion. These  pleas  should  have  been  sustain- 
ed. The  ordinance  could  not  constitutional- 
ly confer  such  Jurisdiction  on  Justices  of  the 
peac&  Articles  125  and  126  of  the  constitu- 
tion of  1879  define  the  Jurisdiction  of  jus- 
tices of  the  peace,  and  they  have  no  criminal 
Jurisdiction,  except  as  committing  mag- 
istrates, with  "power  to  baU  or  discharge  In 
cases  not  caidtal  or  necessarily  punishable 
at  hard  labor."  Whether,  under  section  3304 
•f  the  Bevlsed  Statutes,  the  fine  imposed  by 


the  ordinance  might  have  been  recovered  in 
an  ordinary  dvil  suit  before  the  Justice  of 
the  peace  is  a  question  not  here  presented. 
The  ordinance  does  not  contemplate  such  a 
proceeding,  and  the  case  before  us  does  not 
present  such  a  one.  In  two  very  recrait 
cases,  we  held  that  justices  of  the  peace 
had  no  jurisdiction  to  enforce  penalties  Im- 
posed for  violation  of  parochial  ordinances 
by  criminal  proceeding  Uiaugurated  by  affi- 
davit and  arrest,  but  were  confined  to  ordi- 
nary civil  proceedings  by  citation:  State  v. 
Justice,  44  La.  Ann.  949,  11  South.  Rep.  588; 
Board  of  Health  t.  Justice,  45  La.  Ann. 
— ,  12  South.  Rep.  125.  In  Police  Jury  v. 
Arleans,  84  La.  Ann,  648,  we  very  distinctly 
held  that  "a  person  cannot  be  arrested  imder 
a  warrant  issued  by  a  Justice  of  the  peace 
charging  him  with  violating  an  ordinance 
of  the  police  Jury,  and  sentenced  to  fine, 
and,  in  default  of  payment,  to  imprisonmoit, 
by  said  Justice,"  and  that  an  ordinance  an> 
thorizlng  such  a  proceeding  was  Illegal,  and 
null  and  void.  Our  conclusion  on  this  point 
Is  so  clear  and  so  fully  sustained  by  authori- 
ty that  we  deem  it  unnecessary  to  consider 
any  other.  It  is  therefore  adjudged  and  de- 
creed that  the  judgment  appealed  from  be 
annulled  and  reversed,  at  plaintiff's  cost  in 
both  courts. 


(45  La.  Ann.  USO 

DUFBB  T.  ANDBRSON.  (Na  1,44&) 

ANDERSON  v.  DUPRB. 

(Supreme  Ooort  of  Lonlslana.    July  Tens, 
189a) 

MoBTOAoni  —  Bncraa  ksro  Sirs  —  iNnmonoH— 
RBPSEassTATTm  OF  OscaiBBD  Dbbtok. 

1.  Injnnctlon  to  restrain  the  ezecntlon  of 
an  order  of  seizure  and  sale  by  the  debtor  only 
lies  in  cases  prescribed  by  artide  739,  Code  Pr. 

2.  The  legal  representative  of  the  deceased 
debtor  stands  In  the  latter's  shoes,  and  has  no 
other  or  greater  rights  than  his. 

3.  Insufficiency  of  the  authentic  evidence 
on  which  the  order  issned  Is  no  ground  for  in- 
junction.    The  remedy  is  by  appeal. 

4.  Inability  to  furnish  a  suspensive  appeal 
bond  famishes  no  title  to  relief  by  injunction. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  St 
Landry;  W.  C;  Perrault,  Judge. 

Godeflory  Dupre,  administrator,  Institttted 
executory  proceedings  against  Mrs.  M.  M. 
Anderson  on  mortgage  notes,  and  obtained 
an  order  of  seizure  and  sale  of  the  mort- 
gaged property.  Mrs.  Anderson  then  Insti- 
tuted suit  to  enjoin  the  sale.  Injunction 
denied,  and  she  appeals.     Affirmed. 

B.  N.  Cullom,  for  appellant  EstUette  & 
Dupre,  for  apipellee. 

FENNER,J.  The  plaintiff  in  Oie  first 
case,  as  holder  of  mortgage  notes  of  W.  H. 
Anderson,  deceased,  took  out  executory  pro- 
ceeding thereon  against  defendant^  Ills  wld- 
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ow  and  sole  universal  legatee,  and  obtained 
an  order  of  seizure  and  sale  of  the  mort- 
gaged property.  Thereupon  the  defendant 
instituted  the  second  suit  to  restrain  by  In- 
lunction  the  sale  of  the  property. 

Article  739,  Code  Pr.,  provides:  "The 
debtor  can  only  arrest  [by  injunction]  the 
sale  of  the  thing  thus  seized  by  alleging  some 
of  the  following  reasons  to  wit."  And  It 
proceeds  to  enumerate  specially  eight 
gi-ounds.  It  is  admitted  that  the  petition 
for  injunction  in  this  case  alleges  not  one  of 
these  grounds,  and,  indeed,  the  party  ad- 
mits that  her  injunction  is  not  based  on  arti- 
cle 739,  but  on  article  296,  of  the  Code  of 
Practice,  which  is  the  general  article  de- 
claring that  "injunction,  or  prolilbition,  is  a 
mandate  obtained  from  a  court  by  a  plain- 
tiff prohibiting  one  from  doing  an  act  which 
he  contends  may  be  injurious  to  him,  or 
impair  a  right  which  he  claims."  This  is  a 
mere  definition  of  "injunction,"  and  it  is 
Impossible  that  it  should  derogate  from  the 
prohibition  contained  in  article  739,  which 
confines  the  power  of  arresting  the  execu- 
tion of  orders  of  seizure  and  sale,  by  In- 
junction, to  the  specific  cases  therein  enu- 
merated, and,  by  their  dear  implication,  pro- 
hibits that  remedy  in  any  other  case. 

The  contention  that  article  739  only  ap- 
plies to  "the  debtor,"  and  that  the  defend- 
ant here  is  not  "the  debtor,"  is  without  force. 
Mrs.  Anderson  is  the  legal  representative  of 
the  debtor,  stands  in  his  shoes,  and  can  have 
no  rights  except  his  rights.  Equally  mer- 
itless  is  the  contention  that  the  article  only 
applies  to  injunctions  without  bond.  The 
language  applies  to  all  injunctions,  and  de- 
nies tliat  remedy  except  in  the  specified 
cases;  and  the  fact  ttiat,  in  subsequent  arti- 
cles, bond  is  dispensed  with  In  those  cases, 
does  not  authorize  injunctions  in  other  cases 
even  with  bond. 

The  particular  ground  upon  which  the  In- 
junction is  rested  is  that  the  order  of  sei- 
zure and  sale  Issued  without  production  of 
the  complete,  authentic  evidence  required  by 
law.  It  has  been  repeatedly  and  distinctly 
held  that  this  affords  no  ground  for  injunc- 
tion in  any  case,  but  that  the  remedy  is  by 
appeal.  Durac  y.  Ferrari,  25  La.  Ann.  80; 
City  of  Shreveport  v.  Flournoy,  26  La.  Ann. 
709. 

The  plea  that  defendant  should  be  granted 
relief  by  injunction  because  she  was  unable 
to  furnish  a  suspensive  appeal  bond  is  sure- 
ly untenable.  If  recognized,  the  remedy  of 
suspensive  appeal  would  be  substituted  in 
many  cases  by  injunctions.  It  would  seem 
that  the  fact  that  the  law  only  allows  an 
appeal  to  sxispend  execution  of  a  Judgment 
when  the  ample  bond  required  in  such  cases 
Is  furnished  would  be  the  strongest  argu- 
ment against  allowing  the  same  purpose  tu 
be  accomplished  by  an  injunction  issued  on 
a  comparatively  insignlflcant  txtnd.  Judg- 
ment affirmed. 


(98  Ala.   426) 

WOLPFE  et  al.  t.  LOBB  et  aL 
(Supreme  Court  of  Alabama.    July  27,  1893.) 

WUXS  —  CONBTKCOTION  —  SaLE  OP  RbAJ,  EsTATB 
FOB  DiSTRIBCTIOS — VALIDITY — PETITION  —  BVT- 
FICIENCT— FaILUBI  TO  StaTB  INTEBEBT  Or  JOIKT 

Owners. 

1.  A  holographic  will,  made  a  year  before 
death,  provided  "that,  in  the  event  of  my  death, 

my  wire,  ,  shall  be  the  sole  controller  of 

all  my  real  estate,  my  personal  property,  any 
ttock.  or  bonds  which  are  assigned  to  me,  or 
will  be  by  reason  of  paying  up  this  unpaid  in- 
stallment. All  and  everything  now  under  the 
name"  of  four  specified  firms,  "and  everything 
which  I  now  possess  withont  distinction,  I 
make  my  wife  sole  controller  just  the  same  as 
if  I  was  alive.  •  *  •  Out  of  this  all  just 
debts  shall  be  paid  out  of  the  undivided  part  of 
all  property  now  in  the  different  above-mai- 
tioned  firms."  At  testator's  death  he  had  fonr 
minor  children,  and  one  was  bom  after  his  de- 
cease. Held,  that  the  wife  was  simply  consti- 
tuted executrix  and  trustee,  and  that  tlie  prop- 
erty passed  to  testator's  heirs  in  the  manner  di- 
rected l>r  law  in  cases  of  intestacy. 

2.  Where  a  petition  in  the  probate  conrt 
by  one  of  several  joint  owners  of  real  estate, 
for  the  sale  thereof  for  distribation,  on  the 
ground  that  it  cannot  l>e  equitably  divided,  un- 
der Civil  Code,  i  3253,  fails  to  set  forth  the 
interest  in  the  property  of  each  of  the  joint 
owners,  as  required  in  petitions  for  partition  by 
Civil  Code,  §  3239,  a  sale  in  pursuance  of  the 
prayer  of  such  petition  is  void,  since  such  aver- 
ments are  necessary  to  jurisdiction. 

Appeal  from  city  court  of  M(mtgomeiy; 
Thomas  M.  Arrlngton,  Judge. 

Action  by  Carrie  J.  Loeb  and  others 
against  Sophie  Wolffe  and  others  to  have 
the  claims  of  defendants  to  certain  real  es- 
tate removed  as  a  cloud  on  plaintiffs'  title. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peaL    Reversed    and    remanded. 

In  1888  Samuel  Wolffe,  who,  In  common 
with  B.  Wolffe,  was  seised  of  the  lands 
described  in  the  bill,  died,  leaving  his  wife, 
Lena  Wolffe,  and  four  diildren.  Shortly  aft- 
er hia  death  a  posthumous  dilld  was  bom 
to  Lena  Wolffe.  What  purported  to  be  the 
last  wUl  and  testament  of  Samuel  Wolffe 
was  admitted  to  probate  on  May  1,  1888; 
but  no  letters  testamentary  or  of  admin- 
istration have  been  issued,  and  no  adminis- 
tration has  been  had  on  his  estate.  This  will 
is  copied  In  the  opiiU<m.  On  January  15, 
1890,  B.  Wolffe  filed  his  petiOon  In  the  pro- 
bate court  fw  the  sale  of  the  lands  for  divi- 
sion. This  petition  alleged  the  cotenancy  of 
the  petitioner  and  the  testator,  the  death  of 
the  testator,  the  names  and  ages  of  his 
children  and  his  widow,  the  birth  of  the 
posthumous  child,  after  toe  date  of  the  will, 
and  the  execution  and  probate  of  the  wilL  The 
petitioner  also  alleged  In  said  petition  that 
by  the  terms  of  the  will,  and  on  account  of 
the  birth  of  the  posthumous  child,  the  Inter- 
est of  the  testator  belonged  to  the  widow  of 
the  said  Samuri  Wolffe  and  the  posthumous 
child;  and  that  the  interest  of  said  widow, 
Lena  Wolffe,  In  said  lands,  was  five- 
twelfths,  and  that  of  the  posthumous  child 
one-twelfth,  thereof.   Tbia  petltloa  resulted 
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In  a  decree  for  the  sale  of  the  prt^jerty,  a 
sale  nnder  said  decree,  which  was  confirmed, 
and  s  commlsslonor'B  deed  executed  to  the 
purchasers.  The  complainants  dalmed  title 
to  the  lands  Inrolved  in  this  suit  by  convey- 
ance from  the  purchasers  at  this  sale.  De- 
fendants set  np  In  snpp<^  of  their  claim  of 
Interest  In  the  property  their  rl^ts  nnder 
the  will.  On  the  final  submlBsion  of  the 
canse,  the  chancellor  decreed  that  the  prop- 
erty described  in  the  bill  belonged  to  the 
complainants,  and  that  they  had  a  good  title 
thereto,  and  thorenpon  decreed  that  the  de- 
fendants be  forever  enjoined  and  restrained 
from  interf«ing  with  the  possession  or  title 
of  the  complainants,  their  heirs  or  assigns. 

Lester  C.  Smith,  for  appellants.   Tompkins 
ft  Troy,  for  appellees. 

HARALSON,  X  In  this  appeal  we  are 
called  to  oonstme  the  following  will:  "State 
of  Alabama,  Montgomery  county:  Know 
yea  by  these  presents,  that  I  have  declared 
made  this  my  last  will;  that.  In  the  event  of 
my  death,  my  wife,  Lena  WoUfe,  shall  be  the 
sole  controller  of  all  my  real  estate,  my  per- 
sonal property,  any  stock  or  bonds  which  are 
assigned  to  me,  or  will  be  by  reason  of  paying 
np  this  unpaid  Installment  All  and  everything 
now  nnder  the  name  and  firm  of  B.  Wolffe 
ft  Brother,  also  everything  in  real  and  per- 
sonal property  nnder  the  style  of  WoIfTe, 
Abraham  &  C!o.,  also  all  the  real  estate  yet 
under  the  style  of  Berg  ft  Wolffe,  such  and 
everything  now  under  the  name  and  style  of 
N.  Wolffe  &  Bro.,  real  estate,  personal  prop- 
erty, chattel  mortgages,  and  everything 
which  I  now  possess  without  distinction,  I 
make  my  wife  sole  controller  just  the  same 
88  tf  I  was  alive;  and.  In  order  that  this  will 
shall  not  have  to  come  about  of  any  dispute 
or  misconstruction,  I  declare  this  will  incon- 
testlble.  This,  my  last  will,  shall  be  pro- 
bated after  my  death,  and  the  property 
tnmed  over  to  my  wife.  Out  of  this  all  Just 
debts  Eholl  be  paid  out  of  the  undivided  part 
of  all  property  now  in  the  different  above- 
mentioned  firms.  Signed  this,  the  11th  day  of 
June,  eighteen  hundred  and  eighty-seven. 
Sam.  Wolffe.  Witness:  B.  0.  Sellgman. 
Alex  Stemfeldt"  The  contention  of  the  ap- 
pellants, for  the  construction  of  this  will,  is 
that  It  created  Mrs.  Lena  Wolffe,  the  wife 
of  the  testator,  the  trustee  or  executrix,  with 
ample  powers,  as  therein  contained,  to  ad- 
minister the  estate  and  distribute  the  same 
under  the  statute  of  descent  and  distribu- 
tion; and  the  other,  that  of  appellees.  Is  that 
nnder  It  an  absolute  estate  in  fee  Is  devised 
to  said  Lena  Wolffe.  As  was  aptly  said  by 
her  counsel  in  argument:  "There  is  no  h.ilf- 
way  ground  upon  which  she  can  stand. 
There  is  not  a  word  in  the  will,  if  any  estate 
in  the  realty  is  vested  in  her,  which  would 
limit  it  to  an  estate  for  years,  to  an  estate 
for  life,  to  an  estate  pur  autre  vie,  or  to  any 
lesser  estate.    If  any  estate  is  vested  in  her, 


It  must  be  an  estate  In  fee  simple,  for  It  does 
not  cleariy  appear  from  the  will  that  a  less 
estate  was  intended.     Code,  {  1824."    It  is  a 
legal  truism  that  the  cardinal  rule— the  one 
above  all  other  rules— for  the  construction  of 
wills  la  to  ascertain  the  intention  of  the  tes- 
tator and  give  It  effect     Wills  are  often 
drawn  by  persons  very  unskilled  hi  the  use 
of  language,  and  are  loose  and  inaccurate  In 
expreeslMi;    and  this  will  is  of  that  dasa 
But,  however  inartlficlally  or  Inaccurately 
expressed  a  will  may  be,  when  the  Judicial 
mind  is  brought  to  its  oonstruction,  the  effort 
is  to  ascertain  from  the  language  employed, 
the  surroundings  of  the  testator,  and  the  ob- 
jects of  his  bounty,  what  his  intentions  w»e 
In  the  disposition  he  has  made  of  his  proper- 
ty, and,  when  ascertained,  to  give  effect  to 
that  intention,  if  it  Is  not  inconsistent  with 
the  law.     Whorton  v.  Moragne,  62  Ala.  209; 
Alford    ▼.    Alford,    56    Ala.    35a     Samud 
Wolffe^  we  may  reasonably  infer  from  the 
evidence,  was  in  the  prime  of  life  when  he 
executed  his  will  and  when  he  died.     His 
wife,  Lena,  was  not  yet  old.     At  his  death 
they  had  four  children,  all  minors,  the  ddest 
17  years  old,  and  one,  Samuel,  was  bom  after 
his  decease.    According  to  the  ordinary  and 
natural  instincts  of  the  human   mind   and 
heart,  without  something  to  indicate  a  good 
reason  for  a  contrary  course,  a  testator  thus 
circumstanced,  If  he  make  a  will  at  all,  wUl 
make  some  Just  and  equal  provision  for  his 
children,  and  take  care  that  the  means  of 
their  maintenance  and  education  be  not  left 
dependent  upon  the  will  or  disposlticm  of 
their  mother,  of  the  age  this  one  waa     It 
would  probably  have  occurred  to  the  testator 
that  at  her  age,  his  wife   might  contract 
after  his  death  another  marriage,  and,  If  so, 
and  all  he  had  were  vested  by  his  will  abso- 
lutely In  her,  his  children,  bom  in  his  life- 
time, might  in  the  vicissitudes  of  fortune,  or 
by  some  Influence  to  which  she  might  be 
subjected,  be  deprived  of  inheritance  in  his 
estate.     He  could  not  have  been  ignorant  of 
the  fact,  also,  at  the  time  he  made  his  will, 
that  his  wife  was  of  the  age  to  bear  other 
children,  and  he  probably  knew  before  he 
died  that  she  was  then  bearing  him  an  un- 
born child.     As  to  such  as  might  be  bom 
after  the  execution  of  his  wlU,  he  knew  also 
that,  in  the  absence  of  a  provision  in  the  will 
for   such   contingency,    the   birth   of   such, 
whether  in   his   Ufe   or  afterwards,    would 
work  a  revocation  of  his  will,  so  far  as  to 
allow  such  child  or  children  to  take  the  same 
share  of  his  estate  as  if  he  had  died  intes- 
tate.    Ck)de,    i    1955.     Without   some    good 
grounds  to  Induce  it  one  would  be  slow  to 
believe  he  Intended  to  make  discriminations 
in  the  bestowment  of  his  generosities  In  fa- 
vor of  unborn  children  over  those  already 
bom,  who  were  of  his  household,  and  whose 
lives  had  already  been  interwoven  by  the 
ties  of  parental  and  filial  love  with  his  own. 
In  this  constraction  It  is  pertinent  to  refer  to 
two  of  Jarman's  rules  of  constraotton,  bar- 


Digitized  by 


Google 


746 


SOUTHEBN  BEPOBTEB,  Yoi..  18. 


(Ala. 


Ing  their  foundation  in  natural  Justice  and 
goodness:  (5)  That  the  heir  Is  not  to  be  dis- 
inherited without  an  express  devise,  or  nec- 
eeaaiy  implication,  such  implication  import- 
ing, not  natural  necessity,  but  so  strong  a 
probability  that  an  intention  to  the  contrary 
cannot  be  supposed;  and  (6)  that  merely  neg- 
ative words  are  not  sufficient  to  exclude  the 
title  of  the  heir  or  next  of  kin.  There 
most  be  an  actual  gift  to  some  other  object. 
2  Jorm.  WUls,  (2d  Amer.  Ed.)  i  625;  3 
Jarm.  Wills,  (5th  Ed.)  ^  704.  In  Denson  v. 
Antrey,  21  Ahu  209,  this  court,  speaking 
upon  this  subject,  said:  "Indeed,  to  defeat 
the  heir  at  law  or  the  distributee  under  the 
statute,  the  property  must  be  disposed  of  by 
will,  and  mere  w<»ds  of  exclusion,  without 
a  disposition  of  the  property,  cannot  have 
that  effect,  f<Mr,  the  property  not  being  de- 
vised or  bequeathed,  the  statute  then  desig- 
nates who  shall  take."  In  Banks  v.  Sher- 
rod,  52  Ala.  270,  the  following  language,  in 
support  of  the  same  principle.  Is  employed: 
"The  law,  and  courts  of  Justice,  pursuing  its 
spirit  and  maxims,  have  always  favored 
heirs.  They  are  appointed  by  the  law  to 
succeed  to  the  estate  of  which  a  valid  dispo- 
sition is  not  made  by  will.  Plain  words  are 
required  to  distoherlt  them.  Though  it  may 
appear  the  testator  did  not  Intend  that  his 
heir  or  next  of  kin  should  take  bis  estate, 
real  or  personal,  and  intended  to  exclude 
them  from  succession  to  it,  yet,  if  he  fails 
to  make  a  valid  devise  or  gift  to  another, 
they  will  take  under  the  statute  of  descents 
and  distiibutiona"  It  is  a  maxim  at  com- 
mon law  that  the  heir  at  law  cannot  be  dis- 
inherited except  by  express  devise  or  by  nec- 
essary implication.  Whorton  v.  Moragne, 
62  Ala.  209;  Haxtun  t.  Corse,  2  Barb.  Ch. 
506,  622;  caiamberlaln  v.  Tajrlor,  105  N.  y. 
185,  11  N.  B.  Rep.  626;  Sdiouler,  Wills,  i 
545. 

A  careful  reading  of  tills  will  discloses 
ttte  facts  that  there  is  not  a  word  of  gltt 
or  devise  in  It,  and  nothing  from  which  a 
gift  can  be  fairly  implied,  and  no  charge  is 
made  on  the  wife  to  pay  the  legacies,  as  In 
Whorton  v.  Moragne,  supra,  or  to  pay  debts 
The  whole  estate  is  left  to  be  disposed  of 
under  the  statute  of  descent  and  distrlba- 
tion,  after  the  payment  of  the  debts.  The 
language  Is,  after  bestowing  on  his  wife  the 
"control"  of  Ills  entire  estate,  and  having 
mentioned  in  what  it  consisted:  "Out  of 
this  all  Just  debts  shall  be  paid  out  of  the 
undivided  part  of  all  property  now  in  the 
different  above-mentioned  firms."  The  will 
discloses  he  had  stocks  and  bonds  and  per- 
sonal property,  outside  of  his  interest  in 
the  several  firms  mentioned  in  the  will,  of 
which  he  was  a  member;  but  it  was  out  of 
his  undivided  part  of  the  property  in  said 
firms  he  desired  his  debts  paid,  and  not  out 
of  his  stocks,  bonds,  and  other  personal 
assets.  The  only  words  in  the  will  which, 
according  to  the  contention  of  appellees, 
are  words  of  devise  and  bequest,  are:    "My 


wife,  Lena  Wolffe,  shall  be  the  sole  con- 
troller of  all  my  real  estate,"  etc.,  and  "I 
make  my  Wife  sole  controller  Just  the  same 
as  if  I  was  alive."  These  latter  words  do 
not  Imply  that  the  wife  had  control  over 
the  property  of  the  testator  during  his  life, 
but  that,  after  his  death,  she  should  have  the 
management  of  it,  as  he  had,  in  his  lifetime. 
Nor  do  the  words  "control"  and  "controller" 
imply  the  power  in  her  to  make  absolute 
disposition  of  the  property,  and  use  and  m- 
Joy  it  as  her  o\vn,  bat  to  have  management 
and  authority  over  it  "Control"  means  "to 
check,  restrain,  govern,  have  under  command, 
and  authority  over,"  (Webster;)  "to  hold  in 
restraint  or  check,  subject  to  authority,  di- 
rect, regulate,  govern,  dominate,"  (Cent. 
Diet)  The  testator,  we  must  presume,  un- 
derstood the  meaning  of  the  words  "give," 
"grant,"  "devise,"  or  "bestow,"  as  well  as 
he  did  that  of  "control;"  and,  if  he  had  de- 
sired to  devise  or  bequeath  his  wife  anything, 
he  would  have  employed  some  apt  word  to 
effect  that  Intent 

But  can  a  devise  and  bequest  to  Mrs.  Wolffe 
of  the  absolute  beneficial  interest  In  the 
property  mentioned  in  the  will  be  raised  by 
necessary  Implication  from  the  language  of 
the  will?  All  estates  by  implication  arc 
founded  on  the  intent  of  the  testator,  as 
ascertained  from  the  words  of  the  will,  and, 
where  implications  are  allowed,  they  must 
bo  necessary  In  order  to  effectuate  this  In- 
tention. McCoury  v.  Leek,  14  N.  J.  Bq.  70. 
A  construction  In  favor  of  a  devise,  or  a 
bequest  by  implication,  should  be  so  strong 
as  that  a  contrary  intention  to  that  imported 
cannot  be  supposed  to  have  existed  in  the 
mind  of  the  testator;  and  such  a  construc- 
tion, it  is  held,  should  never  be  adopted 
except  in  cases  wheroi  after  careful  and  full 
consideration  of  the  whole  will,  the  mind 
of  the  court  Is  convinced  that  the  testator 
intended  to  make  the  devise  or  bequest. 
Denlse  V.  Denlse,  37  N.  J.  Eq.  163;  Bishop 
V.  McaeUand's  Bx'rs,  44  N.  J.  Bq.  450, 16  AtL 
Rep.  1;  Jones  v.  Morgan,  1  Brown,  Ch.  206, 
3  Brown,  ParL  Caa  323,  (cited  in  1  Feame, 
Rem.  Append.  No.  3,  pp.  589,  590,  oidnlon  of 
Lord  Mansfield;)  Post  v.  Hover,  33  N.  Y. 
593;  Rathbone  v.  Dyckman,  3  Paige,  9.  The 
implication,  as  was  said  in  Sherrod  v.  Sher- 
rod,  38  Ala.  543,  must  not  rest  on  conjecture; 
it  must  be  necessary,  and  so  plain  as  to  be 
irresistible  to  the  mind.  If  the  words  of  Oic 
win  as  written,  construed  in  their  ordinary 
sense,  will  make  a  valid  will,  then  there  can 
be  no  room  for  implication.  Whorton  v. 
Moragne,  supra;  Holllngsworth  v.  Holllngs- 
worth,  05  Ala.  327;  2  .Tarm.  Wills,  pp.  102, 
103;  Beach,  Wills,  |  334.  FIndtag,  then,  no 
words  of  gift  or  devise  in  the  will,  and  no  lan- 
guage from  which  a  gift  may  be  implied, 
we  conclude  that  the  IntaiUon  of  the  tes- 
tator was  that  his  estate  should  pass  to  those 
entitled  and  in  the  manner  directed  by  law 
in  cases  of  intestacy.  The  evident  object 
in  making  a  will  at  all  was  to  enable  his 
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wtte  to  take  Ataieo  of  bis  Interests,  as  con- 
nected with  the  several  firms  of  which  he 
was  a  member,  and  wind  them  up,  endowed 
with  full  authority  to  that  end  by  his  wUl. 
nie  words  he  employed  were  as  efCectlTe 
to  constitute  her  "executrix"  as  If  he  had  used 
that  word  itself  in  conferring  on  her  the 
trusts  with  which  he  clothed  her  in  adminis- 
tering his  aflaira.  The  appointment  of  an 
executor  may  be  by  express  words  or  by  con- 
struction,—"by  the  tenor,"as  It  is  termed. 
The  appointment  of  one  to  be  executor  need 
not  be  by  express  nomination  to  that  office; 
but  If,  by  any  word  or  circumlocution  in 
his  wlU,  the  testator  commit  the  charge  of 
his  affairs,  and  the  tights  and  duties  which 
ordinarily  apply  to  the  office  of  executor, 
to  a  party  or  parties  named  in  the  will,— os 
by  the  word  "controller,"  as  used  in  this  will, 
—It  amounts  to  as  much  as  ordaining  and 
constituting  him  or  them  to  be  his  executors. 
1  Wllliama,  Ex'rs,  280,  (239,)  and  note  6; 
Schouler,  Ex'rs,  i  36;  1  Swinb.  Wills,  p.  4. 
{  2;  Bayeaux  v.  Bayeaux,  3  Paige,  333; 
Humbert  v.  Wurster,  22  Hun,  405. 

After  the  death  of  Samuel  Wolffe,  his  will 
was  duly  probated,  but  letters  testamentary 
or  of  administration  were  never  issued  to  any 
one.  On  the  14th  January,  1890,  B.  Wolffe 
filed  in  the  probate  court  of  Montgomery 
county  bis  petition  for  a  sale  for  division 
of  the  real  estate  therein  described  wlilch 
belonged  to  him  and  said  Samuel  Wolffe 
in  his  life,  on  the  ground,  as  averred,  that 
the  property  could  not  be  equitably  divided 
without  a  sale.  In  this  petition  he  gave  the 
names,  ages,  and  residences  of  the  children  of 
said  Samuel,  and  alleged  that  by  the  terms  of 
the  will  of  said  Samuel,  made  a  part  of  the 
petition,  he  and  Lena  Wolffe,  the  widow  of 
said  Samud,  and  Samuel,  the  posthumous 
cliild,  were  the  Joint  owners  of  the  property 
sought  to  be  sold;  that  petitioner  owned 
one-half,  said  Lena  five-twelfths,  and  said 
infant,  Samu^,  one-twelfth,  undivided  parts 
thereof.  The  petition  fails  to  set  forth  the 
Interest  of  any  other  of  the  heirs  of  said 
Samuel  in  the  property  to  be  sold.  It  has 
been  held  by  us  that  all  the  averments  of 
a  i>e41tlon  for  partition,  under  section  3237 
of  the  Code,  as  required  by  section  8239,^ 
were  applicable  to  petitions  for  sale  for  dis- 
tribution, under  section  3253,  and  must  be 
complied  with  in  the  one  as  well  as  in  the 
other  Instance:  that  these  averments  are  Ju- 
risdictional, and  without  them  the  proceed- 
ings are  void.  McCorkle  v.  Rhea,  75  Ala. 
214;  Ballard  v.  Johns,  80  Ala.  32;  Whlttow 
T.  Bchols,  78  Ala.  210;   Whitman  t.  Reese, 

VOlvil  Code,  i  8239,  provides  as  follows. 
"The  application  for  diyiaion  or  partition  must 
set  forth  the  names  of  all  of  the  persons  inter- 
ested in  the  property,  their  residence  if  known, 
whether  they  are  over  or  under  twenty-one 
years  of  age,  a  full  and  accurate  description  of 
the  property  songht  to  be  divided  or  partitioned, 
the  interest  of  each  person  in  the  same,  and  the 
number  of  shares  Into  which  it  is  to  be  di- 
Tided." 


69  Ala.  B32;  Johnson  r.  Ray,  67  AJa.  608; 
Freem.  Judgm.  p.  33.  Tested  by  these  re- 
quirements, the  proceedings  in  the  probate 
court  for  the  sale  of  the  land  for  division 
are  fatally  defective,  and  the  decree  of  sale 
thereunder  Ui  void  and  of  no  effect  B^- 
versed  and  remanded. 


O-ia.  Ala.  S96) 

O'ROUREB  et  al.  t.  LEVA  et  sL 

(Supreme  Oourt  of  Alabama.    Jane  20,  1893.) 

AfpeaI/— Tims  ov  Tikiko  —  AuismrBim  or  Ea- 

BOH  —  Mi8ikj>PLiaATioN  ov  Fuin>B  BT  Aoxms- 

TBATBIX  —  RlttBTS    Or    HSIBS    ▲»>     PbRSOSAL 

Cbbditors. 

Lin  an  action  by  the  heirs  of  an  estate 
to  declare  a  lien  in  thdr  favor  on  a  certain 
lot,  aliegsd  to  have  been  porchased  and  im- 
proved by  defendant  administratrix  with  funds 
of  the  estate,  and  mortgaged  bv  her  to  her  co- 
defendants,  a  decree  holding  the  mortgage  to 
l>e  a-Bupenor  lien  on  the  lot  to  the  amoant  of 
a  certain  debt  owed  by  the  administratrix  and 
assumed  by  her  codefendants,  and  directing  an 
acconating  to  ascertain  bow  much  of  the  estate 
funds  were  used  in  the  purchase  and  improve- 
ment of  tlie  lot,  in  as  far  as  it  settles  the 
equities  lietweea  the  parties,  is  a  final  degree, 
from  wliich  no  appeal  will  lie  if  not  taken  with- 
in a  year  from  tne  time  of  rendition. 

2.  No  assignmoits  of  error  can  l>e  made 
upon  a  decree  from  which  an  appeal  la  barred.. 

3.  In  an  action  by  the  heirs  of  an  estate 
to  declare  a  lien  in  their  favor  on  ^  certain 
lot,  alleged  to  have  been  purchased  and  im- 
proved by  defendant  administratrix  witti  funds 
of  the  estate,  and  mortgaged  by  her  to  her  co- 
defendants  to  secure  a»  individual  debt  to 
them,  there  is  no  error  in  a  decree  applying  the 
rents  of  the  lot  to  the  satisfaction  of  the  mort- 
gagSk  OS  the  heirs,  by  electing  to  have  a  lien 
declared  on  the  lot  instead  of  claiming  the  lot 
itsdf,  confirm  the  title  of  the  administratrix 
to  it 

4.  In  an  action  by  the  heirs  of  an  estate 
to  declare  a  lien  in  their  favor  on  a  certain 
lot,  alleged  to  liave  been  purchased  by  defend- 
ant administratrix  with  funds  of  the  estate, 
and  mortgaged  by  her  to  her  codefendants  to 
secure  a  debt  of  hers  assumed  by  them  and  iter 
individnal  debt  to  them,  the  heirs'  contention 
that  a  certain  snm  l>orrowed  by  the  administra- 
trix individually,  and  paid  by  her  to  her  co- 
defendants  on  her  personal  debt  to  them,  should 
be  applied  to  the  satisfaction  of  the  assumed 
debt  decreed  to  lie  the  sQperior  lien,  is  unten- 
able, even  though  the  admmistratrix  repaid  the 
borrowed  money  out  of  funds  of  the  estate. 

Appeal  from  chancery  court,  Dallas  coun- 
ty;   William  H.  Tayloe,  Chancellor. 

Action  by  the  heirs  of  Patrick  Foley,  de- 
ceased, a^nst  Ann  Foley,  administratrix, 
Marx  Leva,  and  another,  to  declare  a  lien 
on  a  certain  lot  From  a  decree  declaring 
defendant  Leva's  lien  superior  to  that  of 
plaintiffs',    they   appeal.   Affirmed. 

The  bill  in  this  case  was  filed  by  the  chil- 
dren of  Patrick  Foley,  deceased,  against 
Ann  Foley,  Marx  Xieva,  and  Aaron  I^aas, 
alleging  that  said  Ann  Foley  was  the  wid- 
ow of  said  Patrick  Foley,  and  the  adminis- 
tratrix of  his  estate;  that  while  acting  as 
such  administratrix  she  purchased  In  her 
own  name,  and  improved,  a  certain  lot  of 
land  in  Selma,  Ala.;  that  in  paying  for  sold 
lot   and   linprovementB   she   used   $986   of 
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money  belonglnjr  to  fhe  estate  of  her  Intes- 
tate; that  after  she  purchased  and  Im- 
proved said  lot  she  gave  a  mortgage  on  It 
to  Adier,  Leva  &  Oo.,  to  secure  a  debt  she 
owed  them,  amounting  to  about  $1,S00;  that 
at  the  time  Adier,  L<eva  &  Co.  to<^  said 
mortgage  they  had  notice  that  said  $986  of 
money  belonging  to  the  estate  of  said  Pat- 
rick Foley  had  been  used  in  purchasing  and 
improving  said  lot;  that  Marx  Leva,  one  of 
the  firm  of  Adier,  Leva  &  Co.,  afterwards 
became  the  owner  of  said  mortgage,  and  on 
the  6th  of  December,  1887,  sold  said  lot,  un- 
der the  power  contained  in  said  mortgage. 
In  foreclosure  thereof;  that  at  said  sale 
Aaron  ]Maas  became  the  purchaser  of  said 
lot,  and  purchased  it  for  said  Marx  Leva; 
that  at  said  foreclosure  sale,  and  before 
said  Maas  bid  the  same  ofC,  he  was  notified 
that  $986  used  in  purchasing  and  improving 
said  lot  by  said  Ann  Foley  belonged  to  the 
estate  of  said  Fatriclc  Foley,  and  that  com- 
plainants, as  his  children  and  heirs,  would 
subject  said  lot  to  the  payment  thereof. 
The  prayer  of  the  bill  was  that  said  lot  be 
sold,  and  that  complainants  "obtain  and 
realize  the  said  sum  of  $986  and  the  inter- 
est thereon."  Ann  Foley  declined  to  answer 
the  bill,  and  a  decree  pro  confesso  was 
taken  against  her.  Aaron  Haas  answered, 
and  admitted  the  purchase  of  said  lot  as 
charged  in  the  bill,  and  that  complainants 
gave  notice  that  $986  of  the  money  of  the 
estate  belonging  to  them  bad  been  used 
by  Ann  Foley  in  the  purchase  and  improve- 
ment of  said  lot,  and  that  he  bought  it  for 
said  Leva  with  such  notice.  Leva  answered 
denying  that  any  money  of  the  estate  of 
said  Patrick  Foley,  as  avored,  had  been 
used  by  said  Ann  Foley  In  purchasing  and 
improving  said  lot;  and  he  set  up  in  his 
answer  (a'  fact  to  which  no  reference  was 
made  in  the  bill)  that  $928.15  of  the  debt 
secured  by  said  mortgage  from  said  Ann 
Foley  to  Adier,  Leva  &  Oo.  was  secured 
by  a  prior  mortgage  given  on  said  lot  by 
her  to  the  firm  of  Spence  &  Steele,  to  whom 
she  was  indebted  in  that  sum,  which  debt 
and  mortgage,  at  the  instance  and  request 
of  said  Ann  Foley,  said  firm  of  Adier,  Leva 
&  Co.  paid  to  said  Spence  &  Steele,  and 
to  secure  which,  and  the  other  sum  of  $986 
owing  by  her  to  them,  she  executed  and  de- 
livered her  said  mortgage  to  them.  The 
cause  was  submitted  for  final  decree  on  the 
pleadings  and  proofs,  and  on  the  3d  day  of 
April,  1890,  the  chancellor  rendered  a  writ- 
ten opinion  and  decree  in  the  cause,  which 
was  received,  filed,  and  enrolled  on  the  7th 
of  April,  1890.  In  his  opinion  the  chancel- 
lor said:  "The  conclusl<xi  reached  from  the 
authorities  and  testimony  is  that  for  the 
amoimt  paid  to  Spence  &  Steele,  and  inter- 
est thereon,  the  mortgage  must  stand  as  a 
valid  security,  and  must  prevail  over  the 
equities  of  complainants;  and  that  as 
against  the  remainder  of  the  debt  secured 
by  the  mortgage  complainants  are  entitled 


to  relief."  The  decree  directed:  (4)  "That 
the  mortgage  executed  by  Ann  Foley  to  Ad- 
ier, Leva  &  Co.,  mentioned  in  the  pleadings, 
is  a  valid  security  tor  the  amount,  and  inter- 
est thereon,  paid  by  Adier,  Leva  &  Co.  to 
Spence  &  Steele,  and  to  this  extent  is  prior 
and  must  prevail  over  complainants'  right 
to  relief."  (5)  "That  complainants  are  en- 
titled to  relief;  and  a  lien  and  trust,  as  a 
security  to  satisfy  complainants'  demand, 
is  hereby  declared  in  the  lot  and  improve- 
ments thereof  described,  and  conveyed  by 
mortgage  executed  by  Ann  Foley  to  Adier, 
Leva  &  Co.,  mentioned  in  the  pleadings, 
subject  to  the  prior  lien  established  and  de- 
clared in  the  fourth  section  of  this  decree." 
Particular  instructions  and  directions  were 
given  in  the  decree  to  the  reg^ister  In  and 
about  taking  and  stating  an  account,  which 
was  ordered,  to  ascertain  the  respective  in- 
terests of  the  said  Ann  Foley  individually 
and  of  the  complainants,  as  the  representa- 
tives of  the  estate  of  Patrick  Foley,  in  the 
purchase  and  improvement  of  said  lot;  to 
ascertain  what  part  of  the  payments  which 
had  been  made  as  credits  on  said  mortgage 
belonged  to  said  Ann  Foley,  or  had  boen 
derived  by  her  from  said  estate  as  rents  or 
otherwise,  to  which  complainants  were  en- 
titled; and  he  was  directed.  In  stating  the 
account,  to  apply  the  money  and  assets.  If 
any,  which  of  right  belonged  to  complain- 
ants,—and  which  had  l>een  received  as  par- 
tial payments  upon  the  mortgage,— to  the 
Spence  &  Steele  debt,  entitled  thereto  as 
a  prior  debt,  and  to  report  what  balance  of 
said  mortgage  debt  remained  thereafter. 
This  appeal  is  prosecuted  by  original  com- 
plainants, the  suit  being  revived  in  name  of 
O'Rourke,  administrator  of  one  who  died 
pending  the  suit,  and  was  taken  April  19, 
1892.  The  errors  assigned  are  based  on  the 
fourth,  section  of  the  chancellor's  decree 
filed  April  7,  1890,  upon  the  overruling  of 
several  exceptions  to  register's  report,  ond 
on  the  final  decree  filed  March  18,  1892, 
confirming  the  report  of  the  register,  and 
ordering  a  sale  of  the  lot  in  controversy, 
the  proceeds  of  such  sale  to  be  applied  first 
to  the  payment  of  the  amount  decreed  to 
be  due  on  the  Spence  &  Steele  mortgage, 
and  then  to  the  payment  of  amount  decreed 
to  be  due  complainants. 

John  O.  Rdd,  for  appellants.  Satterfleld 
&  Toung  and  Pettus  &  Pettus,  for  appdlees. 

HARALSON,  J.  The  decree  rendered  in 
this  cause  on  the  7th  April,  1S90,  was  a  final 
decree,  which  settled  all  ttte  equities  of  the 
bill  as  between  the  complainants  and  the  de- 
fendants. The  account  ordered  was  In  ac< 
cordance  with  the  oplnicMi  and  decree  of  the 
court,  and  looked  merely  to  the  perfecting 
of  the  decree.  To  the  extent  of  settling  the 
equities  between  the  parties  it  was  final, 
and  as  to  the  matter  of  the  taking  of  the 
account  It  was  Interlocutory.    Smith  v.  Cole- 
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man,  59  Ala.  262;  Jones  t.  Wflaoo,  54  Ala. 
jO;  Waldrop  y.  Carnes,  62  Ala.  374;  Ma- 
loDe  T.  Marriott,  64  Ala.  486;  Bronghton  ▼. 
Wimbeily,  65  Ala.  550;  Walker  t.  Craw- 
tari,  70  Ala.  567;  May  ▼.  Green,  75  Ala.  162; 
Adams  t.  Sayre^  76  Ala.  509;  Marshall  t. 
McPhlllips,  79  Ala.  145;  ftlanufactiirine  Co. 
T.  Brawn,  13  Soath.  B^.  15,  (at  presmt 
t^m.)  The  decree,  being  final,  was  subject 
to  review  on  appeal  to  this  court,  tf  taken 
-widiin  a  year  from  tbe  rendition  thereof; 
and  no  appeal  having  been  taken  from  it 
imta  the  19th  day  of  April,  1892,  it  was 
barred  at  the  time  tukm,  and  cannot  now  be 
reviewed.  No  assignments  of  error  can  be 
made  xspoa  a  decree  which  does  not  sapport 
an  appeal,  or  upon  one  which  is  barred.  £ 
moti<Hi  to  strike  out  the  errors  here  assigned, 
based  on  this  decree,  must  be  granted. 
Stondenmire  v.  De  Barddaben,  85  Ala.  85. 
4  Sooth.  Bep.  723,  and  authorttles  supra; 
Kimbrdl  ▼.  Sogers,  90  Ala.  846,  7  South. 
Bep  241. 

Tbe  account,  as  finally  stated  and 
confirmed  by  the  court,  ccmtained  several 
items  which  were  excepted  to  by  the  com- 
plainants, which  require  notice.  Mrs.  Foley 
bought  the  lot  out  of  which  this  litigation 
springs,  having  used  the  money  of  her  intes- 
tate in  its  purdiase  and  subsequent  improve- 
ment She  rented  it  out  afterwards,  and 
tnmed  the  r«it  cMitract  over  to  d^endants, 
on  which  they  reellEed  $700.  She  borrowed 
$300  from  Daniel  O'Bourtce  on  her  own  ac- 
count, with  which  the  estS/te  of  her  intestate 
had  nothing  to  do,  and  paid  it  to  defendant 
Leva  oa  her  individual  debt  to  him,  secured 
by  said  mwtgage;  and  this  money  she  after- 
vards  refunded  to  O'Bouike,  out  of  the  mon- 
ey of  the  estate,  but  it  Is  not  shown  tbat  de- 
fendants had  any  knowledge  of  or  conni- 
vance In  that  transactloo.  She  also  paid 
them,  as  she  claims,  the  proceeds  of  five 
bales  of  cotton,  amounting  to  $162.29.  These 
several  sums,  the  complainants  daim,  oug^t 
to  have  gone  as  credits  on  the  Spence  & 
Steel  debt,  of  prior  claim  to  defendants'  In- 
dividual debt  against  Blrs.  Foley,  and  not 
to  the  latter;  and  these  constitute  the  basis 
of  many  exceptions  in  various  forms,  but  to 
the  same  effect  It  is  a  fftmllar  principle 
that  when  an  administrator  uses  the  funds 
of  the  estate  in  the  purchase  of  land,  taking 
title  to  himself,  the  distributees  may,  at  their 
election,  either  daim  the  laud,  with  rents, 
or  hold  him  responsible  fOr  the  money,  with 
interest  and  have  a  lien  dedared  on  the 
land  for  the  payment  of  the  same.  Lehman 
V.  Lewis,  62  Ala.  131;  Patton  v.  Beecher, 
Id.  579;  Parks  v.  Parks,  66  Ala.  327;  Bass 
V.  Bass,  88  Ala.  413,  7  South.  Rep.  243;  3 
Bride.  Dig.  785,  f.i  50,  51.  The  complain- 
ants mode  their  election,  and  by  their  bill 
seek  to  diarge  the  defendants  with  the  mon- 
ey of  the  state  of  Patrick  Foley  whldi  went 
into  the  lot  with  the  interest  thereon,  and 
not  to  recover  the  lot  Itself.  Having  elect- 
ed to  daim  the  money  and  Interest  they 


must  stand  by  tbdr  dectlon,  and  cannot 
also  daim  tbe  lot  in  which  the  money  of  the 
estate  was  invested,  or  the  rents  th»eolL 
By  this  election  they  coo&rm  the  title  of 
Mrs.  Foley  to  the  lot  and  to  its  rents.  There 
was  no  ernar,  therefore,  in  treating  the  rents 
of  the  lot  as  hers,  and  in  applying  tbem  to 
ha  individual  debt  to  Leva  &  Co.  2  Story, 
Eq.  Jur.  H  1262, 1263;  2  Perry,  Trusts,  S  8«i; 
Whaley  v.  Whaley,  71  Ala.  161;  Parks  v. 
Parka,  supra;  Preston  v.  McMillan,  58  Ala. 
84. 

The  exceptiMis  based  on  the  supposed  oro- 
neous  applicaticn  of  the  $300  borrowed  by 
Mrs.  Foley  from  O'Rourke,  with  whidi  she 
made  a  payment  to  the  defendants  on  her 
debt  to  them,  Is  equally  untenable.  When 
she  borrowed  and  paid  the  money  it  was  her 
Individual  property.  The  estate  had  no 
right  or  equity  In  it  and  the  fact  that  she 
subsequently  to<^  a  like  amount  from  the 
estate  of  her  intestate,  and  paid  this  debt 
to  O'Roorke,  did  not  diange  or  have  any  ef- 
fect on  the  transaction  of  the  payment  of 
the  sum  originally  bwrowed  from  him  to 
defmdants.  No  equity  in  her  favm:  or 
tliat  of  her  childr«i,  the  complainants,  as 
against  the  defendants,  arises  out  of  sndi 
a  convosion  of  the  funds  of  her  intestate. 

As  to  the  application  of  the  proceeds  of  the 
five  bales  of  cott(xi,  it  is  sufflcieit  to  say 
there  Is  no  evidence  to  show  that  they  be- 
longed to  the  estate.  Mrs.  Foley  testified 
she  was  doing  a  mercantile  and  advandng 
business  to  farm  hands  on  her  own  account; 
and  as  to  one  of  the  bales  she  testifies  posi- 
tive it  was  hers,  and  as  to  the  others  she 
did  not  say  they  belonged  to  the  estate*  but 
she  did  say  she  was  recdvlng  at  the  time 
cotton  of  her  own  on  account  of  advances. 
There  was  no  error  in  tiie  ruling  as  to  this 
cotton.  Wo  find  no  error  in  the  record,  and 
the  decree  of  the  chancery  court  is  affirmed. 


(n  Ate.    417) 
THORN  et  aL  v.  KEMP  et  al. 
(Supreme  C!oart  of  Alabama.     Jnne  22,  1893.) 

EviDKncB— Best  iin>  Sbookdabt— Wbonofui. 
Lbvt. 

1.  The  bill  of  exceptions  stated:  "There 
was  evidence  of  the  loss  or  destruction  of  the 
orifTinals  of  said  instruments  [the  summons 
and  complaint]  preliminary  to  admission  in  evi- 
dence; and  tnat  they  were  correct  copies  of 
originals  was  also  in  evidence."  Beld,  a  suffi- 
cient record,  in  the  absence  of  evidence,  to  sus- 
tain the  admission  of  the  copies. 

2.  Where  the  record  recites,  "Plaintiffs  then 
offered  in  evidence  the  affidavit  and  bond  in 
detinue  in  justice's  court,"  an  objection  on  ap- 
peal that  copies,  not  originals,  were  produc«l 
is  ill  taken. 

3.  Plaintiffs'  attorney  testified  that  copies 
of  a  complaint  and  summons  against  plaintitCs 
in  justice  8  court,  offered  in  evidence  In  the  al>- 
sence  of  the  origmals,  were  pencil  copies,  made 
by  him  from  the  papers  received  in  the  suit 
before  the  justice:  that,  as  he  recollected,  the 
copies  were  correct;  that  after  he  had  made  the 
copies,  the  oriKinals  were  used  in  the  suit 
before  the  justice;  and  that  after  the  suit  he 
never  saw  them.    Held  competent,  so  far  as  it 
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went,   u  foondatlon  for  introdnction   pf  the 

4.  When  a  witness  has  been  placed  nnder 
the  rule,  but  afterwards  comes  into  courtj  and 
listens  to  the  eTidence,  the  court  has  discre- 
tion to  allow  him  to  testify  or  not,  and  its  rul- 
ing is  not  reviewable. 

5.  In  a  snit  on  a  constable's  bond  for  fail- 
ure to  redeliver  property  levied  on  under  a 
writ  of  detinne,  he  contending  that  he  took  It 
as  agent  for  the  mortgagee,  the  justice's  record 
of  the  detinue  case  snowed  that  plaintiff  had 
amended  his  complaint  by  striking  out  the  prop- 
erty in  question,  and  thereafter  "motion  to 
amend  by  striking  ofF  the  entry  as  to  levy  on 
[said  property]  granted."  There  being  evidence 
that  this  motion  had  been  made  in  the  con- 
stable's behalf,  hdd,  that  the  adverse  party 
could  impeach  his  return  by  parol  evidence  tliat 
he  did  levy  on  the  property. 

6.  In  an  action  on  a  constable's  bond  for 
failnre  to  redeliver  property  levied  on  as  alleged, 
under  a  writ,  the  burden  is  on  him  to  sustain 
ius  defense  that  he  took  it  as  agent  nnd»  a 
chattel  mortgage. 

7.  In  such  case  it  was  error  to  refuse  to 
charge  that,  unless  the  jury  were  reasonably  sat- 
isfied that  the  writ  came  into  the  hands  of  the 
constable  before  he  took  the  property,  he  would 
not  be  liable;  this  being  plaintiffs  burden  of 
proof. 

Appeal  from  olrcnlt  coort,  Batter  county; 
John  P.  Hubbard,  Judge. 

This  was  an  action  brought  by  A.  A. 
Kemp  and  Samuel  Parker  against  Samuel 
A.  Bmnson,  constable,  and  £111  Thorn  and 
others,  who  were  sureties  on  Branson's  offi- 
cial bond.  There  was  Judgment  for  plaln- 
tiflfa,  and  defendants  appeal.  Reversed  and 
remanded. 

The  breach  alleged  in  the  complaint  is 
that  on  the  2»th  of  January,  1889,  W.  P. 
Larkin,  as  assignee  of  a  mortage  executed 
to  Joseph  Touart  by  A.  A.  Kemp  and  Sam- 
uel Parker,  brought  an  action  of  detinue  in 
a  Justice  of  the  peace  court,  and,  after  hav- 
ing given  bond  and  made  affidavit  before  the 
Justice  of  the  peace,  a  writ  of  detinne  was 
issued  by  said  Justice,  and  placed  In  the 
hands  of  the  defendant  BrunsOn,  as  consta- 
ble, to  be  levied  upon  certain  personal  prop- 
erty, claimed  to  be  the  property  of  said 
Larkin;  that  tbe  constable,  on  January  29, 
1889,  lerled  the  writ  on  a  log  cart,  chains, 
and  fixtures;  tbat  tbe  defendants  in  said 
detinue  suit  (plaintills  in  the  present  ac- 
tion) neglected  to  give  bond  for  the  replevy 
of  the  property,  and  that  plaintiff .  Larkln 
also  failed,  within  the  time  prescribed  by 
statute,  to  give  a  replevy  bond  for  said  prop- 
erty; and  tliat  after  said  failures  the  de- 
fendants in  said  detinue  suit  demanded  of 
said  Branson  the  return  of  said  property, 
who  refused  to  restore  the  said  property. 

The  evidence  of  the  plaintiffs  and  that  of 
the  defendants  are  in  direct  conflict  on  most 
of  the  material  facts.  On  the  part  of  the 
plaintiffs  tlie  testimony  tended  to  show  that 
the  constable  levied  the  writ  of  detinue  on 
the  cart,  chains,  and  fixtures,  and  refused 
te  surrender  the  same  to  the  defendants  in 
the  detinue  suit,  who  are  the  plaintiffs  in 
this  action,  on  the  failure  of  the  plaintiff 
Larkin  to  give  a  replevy  bond  witbln  the 


time  required  by  statute.  The  testimony 
for  the  defendants  tended  to  show  tbat  the 
property  taken  by  said  Brunson  was  not 
levied  upon  under  the  writ  of  detinue,  but 
was  taken  by  said  Brunson  as  the  agent  of 
"W.  P.  Larkin,  who  was  the  assignee  of  Jo- 
seph Touart,  of  a  mortgage  executed  to  said 
Touart  by  A.  A.  Kemp  and  Samuel  Parker, 
and  that  said  property  was  taken  by  said 
Brunson  as  agent  of  Larkin,  and  was  de- 
livered to  said  Larkin  befw'e  the  writ  of 
detinue  came  Into  his  hands  as  constable, 
and  that  said  Larkin  aai&  the  proi>erty  at 
public  outcry,  under  the  provisions  of  said 
mortgage.  There  were  many  rulings  of  the 
coiurt  upon  the  evidence  sought  to  be  Intro- 
duced, but  those  noticed  by  this  court  are 
sufficiently  stated  in  the  opinion. 

The  court,  at  the  request  of  tlie  plaintiffs, 
gave  the  following  wrllleu  charges  to  the 
Jury:  "(1)  The  court  charges  the  Jury  that, 
thou^  the  docket  in  evidence  may  show 
that  Brunson  was  allowed  to  amend  the  re- 
turn on  the  writ,  still  tMs  would  not  pre- 
vent the  plaintiffs  from  introducing  evidence 
to  show  whether,  in  point  of  fact,  the  de- 
fendant Brunson  did  levy  on  the  log  cart, 
chain,  and  fixtures,  the  subject-matto'  of 
this  suit  (2)  The  conrt  charges  the  Jury 
that  if  they  believe  from  tlie  evidence  in  the 
case  that  Brunson  levied  imder  a  writ  of 
detinue  on  the  log  cart,  idialn,  and  fixtures, 
the  subject-matter  of  this  suit,  and  that 
Kemp  and  Parker  neglected  for  five  days  to 
replevy  said  property,  and  that,  after  Kemp- 
and  Parker  failed  for  five  days  to  reidevy 
said  property,  Larkin  failed  for  five  days  to 
replevy  the  same,  then,  after  the  expiration 
of  said  time.  It  was  the  duty  of  Branson  to 
return  the  property  to  Kemp  and  Parker, 
and,  if  he  failed  to  do  so,  then  the  defend- 
ants would  be  liable,  and  it  was  not  neces- 
sary for  Kemp  and  Parker  to  demand  tiie 
property.  (3)  The  court  charges  the  Jury 
that  If  tfa^  are  reasonably  satisfied  ftom 
the  evidence  in  the  case  tbat  Brunson  lev- 
led  On  the  log  cart,  chain,  and  fixtures,  tiie 
subject-matter  of  this  suit,  and  that  Kemp 
and  Parker  failed  for  five  days  thereafter 
to  replevy  the  same,  and  that  Torkln,  fOr 
the  succeeding  five  days,  failed  to  replevy 
same,  and  that  the  property  was  not  after- 
wards returned  to  Kemp  and  Parker  by 
Branson,  then  the  plalntilfs  are  entitled  to 
recover.  (4)  The  court  charges  the  Jmy 
that  if  they  are  reasonably  satisfied  from  tlie 
evidence  in  the  case  that  Branson  levied  <m 
the  log  cart,  chain,  and  flxtnrea  as  ocKista- 
ble  under  the  writ  of  detlnae,  and  tbat  tbe 
said  property  was  not  replevied  by  Kemp 
and  Parker  or  Larkin  within  the  time  re- 
quired by  law,  and  that  Brunson  failed  to 
return  said  property  to  Kemp  and  Parker, 
then  the  plaintiffs  are  entitled  to  recover. 
(6)  The  court  charges  the  Jury  that  If  they 
are  reasonably  satisfied  from  the  evidence 
that  S.  A.  Branson,  the  constaUe,  levied  and 
seized  tbe  log  cart  and  fixtures  vaia  the 
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writ  of  dettane  naeA  out  lir  W.  P.  Laiklo. 
and  against  pi«intii»^  qb  the  290)  day  of 
JannaiT,  188S.  and  If  tlker  are  satisfied  that 
no  replevj  bond  for  ttie  cart  and  fixtnrea 
was  made  Iv  LaAIii,  tibe  irialntiff.  or  Par- 
ker and  Kemp,  the  dfffpndanta,  and  S.  A. 
Bnmaon  did  not  ddtrer  tbe  cart  and  fixtnrea  ! 


to  Parker  and  Kemp,  and  tber  tbet^ty  lost 


the  cart  and  ftxtncea,  Uioi  the  plaintiffs  are  ' 
entitled  to  reoorer  in  tliis  case  Uke  Tahie  of 
tlie  cart  as  shown  bj  tlie  evidaioe.  (6)  The 
conrt  cbargea  tbe  Jury,  if  tli^  are  reason- 
aUy  satisfied  frmn  tlie  evidence  in  tiiis  case 
tliat  the  defoidant  BmnaoD  took  the  cart, 
and  when  lie  took  the  log  cart  lie  Iiad  tlie 
writ,  and  stated  he  lerled  <m  tlie  propertr— 
the  log  cart  and  fixtnrea— under  the  writ, 
and  took  possession  of  the  \tsg  cart  and 
flxtnres  under  the  writ,  then  he  would  be 
liaUe  if  the  plaintiffs  ncTtf  aftw  got  the 
prop^ty  back,  and  no  forthcoming  bonds 
were  giren  dtber  I^^  the  plaintiffs  or  Lar- 
kln." 

The  d^endants  sq^aratdy  excepted  to  the 
glTlng  of  eacb  of  these  charges,  and  also  sep- 
aratdy  excepted  to  the  refusal  of  the  court 
to  give  e&ch  of  the  following  diarges  request- 
ed by  them:  "(1)  The  court  charges  the  jury 
that  if  th«y  beUeve  from  the  evidence  that 
Branson  made  an  application  to  the  court 
which  issued  the  detinue  writ  to  amend  his 
return,  and  if  tliey  fnrtha  find  that  upon 
said  appUcaticn,  and  after  bearing  the  erl- 
denoe  on  said  application,  such  Justice  al- 
lowed such  application,  and  allowed  the  con- 
stable to  amend  said  return  by  striking  out 
the  entry  as  to  levy  on  cart  and  flxttires, 
then  th«y  must  find  that  such  return  as 
amended  speaks  the  facts  and  flie  truth  as 
to  such  transaction.  (2)  The  conrt  furthO'  in- 
structs the  Jury  that  the  privilege  which  is 
given  to  an  officer  to  amend  his  return  is  up- 
«m  the  principle  that  the  truth  of  the  facts 
ought  to  appear  of  record,  and  the  officer, 
having  been  mistaken  in  regard  to  them, 
ought  to  be  permitted  to  amoid  his  return. 
(3)  The  court  further  charges  the  jury  that 
the  statements  of  tbe  written  record  of  the 
justice,  Stoll,  are  in  this  case  conclusive,  and 
cannot  be  here  contradicted,  but  should  be 
considered  by  you  as  It  appears  in  the  writ- 
ing of  Justice  Stoll.  (4)  The  court  further 
instructs  the  jury  that  if  the  evidence  falls 
to  reasonably  satisfy  you  that  the  writ  of 
detinue  came  into  the  hands  of  Brunson  be- 
fore be  took  the  cart,  your  verdict  should  be 
for  defendants.  (5)  The  court  further  char- 
ges the  jury  that  the  defendants  are  not  lia- 
ble in  this  case,  unless  you  are  reasonably 
satisfied  from  the  evidence  that  the  writ  of 
detinue  was  placed  in  the  hands  of  Brunson 
before  he  took  tbe  cart,  and  that  he  did  take 
the  cart  under  the  writ  <6)  The  court  fur- 
ther charges  the  jury  that  the  statements  of 
the  written  record  of  Justice  Stoll  are  conclu- 
sive as  to  what  was  done  In  tiie  case  before 
'him,  and  when  In  said  court  the  complaint 
was  amended,  and  the  log  cart  and  chain 


were  8tri<taB  ooft,  Oe  lac  flwt  u4 
were  no  kncer  te  aaM  salt,  aal  «ki 
stood  as  tf  tte  aidt  ted  at  ftrat  be* 
-witboat  potttac  tbe  lac  (w*  «bA  ctete  <fc«W' 
In.  (7)  Tlte  coort  faotber  chaifM  «k*  ]«r 
ttiat  If  the  ertdeaoe  Cklls  to  reaaoMttly  wtk»- 
tj  yoa  tiiat  tbe  writ  of  detiava  eaaae  M»  tka 
bands  of  Branson  b^Kire  ka  took  tt*  cuC 
your  verdict  ahoold  be  Aw  deCndaats.  <St 
The  ooort  fiartber  dtarcea  the  Jacy  that  It 
the  plaintltEs  have  failed  to  satisfy  yon  wttt 
reasonable  certainty  tiiat  &tteuiaalt  Bnmson 
did  not  take  ttie  cart  onder  the  iBMtgarN 
your  verdict  atraold  be  Aw  d«(mdants.  (91 
"Bue  court  farther  tnstnicts  ttte  Joiy  that  tf 
the  plaintiff^  have  ftdled  to  show  that  wittdn 
five  days  tnua  ttte  takhic  o(  the  property 
Park«  and  K«np  failed  to  gtv«  bond  for 
same,  and  farther  dww  titat  wlthbi  ten  daya 
the  plaintiff  tailed  to  giv*  bond  Air  same, 
ttaoi  the  plalntifflB  cannot  recover.  (10)  The 
court  farttier  cfaargea  the  Jtny  that  the  pre> 
sumption  of  the  law  is  ttiat  the  olBcer  did  his 
duty,  and  this  prcsoniption  Is  overcome  only 
by  clear,  convincing  proof  that  ha  did  not  do 
his  duty." 

J.  C.  Richardson.  Aw  appdlanta.  Gamble 
&  Powdl,  for  appdleea. 

HARALSON,  3.  1.  The  obJecMon  to  the  In- 
troduction of  tile  offldal  bond  of  the  consta- 
ble, Samnd  A.  Branson,  was  wltttdrawn  by 
the  defendants,  aa  the  record  showa,  and  tt 
was  read  without  objection.  After  this  an 
assignment  of  error  cannot  be  predicated  on 
its  introduction. 

2.  The  affidavit,  the  detinue  bond,  and  the 
summons  and  complaint  In  the  Justice's  court 
were  competent  evldoice  for  the  plaintiffs, 
aa  their  proof  tended  to  establish  the  alle- 
gations of  the  complaint,  and.  If  not  ob- 
jectionable on  other  grounds,  were  properly 
allowed  to  be  read.  Tbe  objection  to  the  af- 
fidavit and  bond,  on  the  ground  that  copies, 
and  not  the  originals,  were  produced,  it  not 
w^  taken,  since  the  record  shows  the  origi- 
nals were  read;  the  redtal  being,  "Plalntlflh 
then  offered  In  evidence  the  affidavit  and 
bond  in  detinue  in  Justlee's  court" 

3.  The  objection  to  the  summons  and  com- 
plaint cannot  be  sustained.  The  bill  of  ex- 
ceptions states,  "There  was  evidence  of  tho 
loss  or  destruction  of  the  originals  of  said  in- 
struments preliminary  to  [their]  admission  In 
evidence;  and  that  they  were  correct  copies 
of  originals  was  also  in  evidence."  What 
this  evidence  was,  we  are  not  Informed;  but, 
if  what  Is  stated  is  true,  the  mllag  admitting 
the  copies  in  evidence  was  free  from  error. 
We  are  bound  to  presume  there  was  suffi- 
cient evidence  to  sustain  the  roUng  of  the 
court 

4.  D.  M.  Powell,  one  of  plaintiffs'  attor- 
neys, testified  as  a  witness  that  the  copies  of 
the  detinue  summons  and  complaint  In  the 
Justice's  court,  which  were  offered  in  evi- 
dence by  the  plaintiffs,  were  pencil  copies 


Digitized  by 


Google 


752 


80UTHEBN  BEPOBTEB,  Voi»  IS. 


(Ala. 


made  by  him  of  the  papers  which  he  received 
■while  he  was  attorney  for  Parker  and  Kemp, 
In  the  case  before  the  Justice,  and  that  hla 
recollection  was  that  said  copies  were  cor- 
rect copies  of  the  papers  he  had;  that  after 
be  made  copies,  the  papers  were  used  in  the 
suit  before  J.  S.  Van  Pelt,  a  justice  of  the 
peace  at  Oeorgiana,  and  that  after  the  suit 
he  never  saw  them  any  more.  The  objection 
to  the  admission  of  this  evidence  was  that 
It  was  Illegal,  not  to  its  sufficiency.  It  was 
certainly  legal,  as  far  as  it  went,  in  connec- 
tion with  other  evidence,  as  tending  to  show 
the  loss  of  the  originals,  and  that  the  copies 
he  was  deposing  to  were  correct  copies.  Be- 
sides, the  bill  of  exceptions  states  that  this 
witness  gave  other  testimony  as  to  the  orig- 
inal detinue  summons  and  complaint,  with- 
out stating  what  it  was. 

6.  The  exception  on  which  the  fifth  assign- 
ment Is  based  is  groundless,  because  the 
question  to  the  witness  Parker,  objected  to 
by  defendants,  does  not  appear  to  have  been 
answered;  but,  if  answered,  the  bill  of  ex- 
ceptions states,  Immediately  following  the 
reservation  of  the  exception,  said  evidence 
was  afterwards  excluded  from  the  Jury. 

6.  There  was  no  error  in  refusing  to  allow 
the  witness  Larkin  to  be  examined.  He  was 
placed  under  the  rule,  and  afterwards  came 
into  the  court  room,  and  listened  to  the  evi- 
dence. It  was  a  matter  of  discretion  with 
the  court  to  allow  him,  after  this,  to  testify 
or  not,  and  its  ruling  on  the  subject  is  not  a 
subject  of  review. 

7.  We  held  in  Gay  v.  Burgess,  59  Ala.  .578, 
tliat  "a  sheriff  who  has  seized  properly  un- 
der an  order  in  a  detinue  suit,  by  express 
words  of  the  statute,  is  bound,  on  the  expira 
tion  of  ten  days  from  the  seizure,  if  the 
plaintiff  in  the  detinue  suit  falls  to  take  it  In- 
to possession,  by  the  execution  of  a  forth- 
coming bond,  to  restore  It  to  the  possession 
of  the  defendant,  (Code  1886,  §§  2717,  [2942,] 
2718,  [2943;]  HaU  v.  Perryman,  42  Ala.  122;) 
and  that  the  duty  of  obedience  to  the  order 
of  seizure  and  of  restoration,  in  the  event  of 
the  failure  to  execute  the  forthcoming  bond, 
are  equally  imperative,  and  are  each  ofacial. 
A  failure  to  perform  either  duty  is  a  misfea- 
sance. Involving  the  sheriff  and  his  sureties 
on  his  official  bond  In  liability  for  the  dam- 
ages the  party  aggrieved  may  sustain." 

8.  The  docket  of  the  magistrate,  introduced 
in  evidence,  showed  that  the  cause  was  con- 
tinued from  the  11th  day  of  February,  the 
day  on  which  the  summons  and  complaint 
in  detinue  were  returnable,  until  the  25th  of 
February,  1889,  on  w^cfa  date  the  follow- 
ing entry,  appears  on  said  docket:  'The 
plaintiff  amends  his  complaint  by  striking 
out  one  log  cart  and  chain  and  one  sorrel 
mare,  and  case  continued  until  the  next 
term  of  court"  The  complaint  contained 
other  personal  property  besides  that  stricken 
out.  The  cause,  as  shown  from  the  entries 
on  the  docket,  was  then  continued  until  the 
8th  April«  when  the  following  entry  appears: 


"Motion  to  amend  by  striking  off  the  entry 
as  to  levy  on  cart  and  fixtures  granted." 
This  motion  does  not  appear  to  have  been 
made  by  the  constable,  and,  since  no  one 
has  the  right,  generally,  to  make  a  motion 
in  a  cause  except  one  of  the  parties,  in  the 
absence  of  anything  else,  we  would  presume 
the  plaintiffs  made  It.  Tet  It  may  have 
been  done  in  the  interest  of  the  constable, 
and  the  proof  tends  to  show  that  fact.  The 
complaint  had  been  amended  by  the  plainr 
tiffs,  as  we  have  seen,  by  striking  out  flie 
log  cart  and  cttain  from  It,  and  there  re- 
mained nothing  then  for  the  levy  as  to  them 
to  rest  on,  and  the  cause  stood  in  court 
without  a  complaint  for,  and  a  levy  on,  the 
property  about  which  this  suit  Is  twongfat. 
The  constable  appears,  so  far  as  tills  presoit 
action  is  concerned,  therefore,  with  no  levy, 
as  a  matter  of  record,  in  the  detinue  cause. 
If  the  proof  shows  that  he  levied  on  the 
property,  and  made  no  return  on  the  writ, 
It  cannot  be  allowed,  as  contended  by  de- 
fendants, that  the  plaintiffs  cannot  prove  by 
parol  evid«ice  that  the  levy  was  In  fact 
made.  In  Hensley  v.  Rose,  76  Ala.. 376,  we 
said:  "A  defendant  In  attachment  has  no 
control  over  the  return  which  the  officer 
may  make,  and  cannot  be  prejudiced  by  his 
omission  or  neglect  The  return  is  not  con- 
clusive as  to  any  matters  in  respect  to  whidt 
It  is  silent  If  a  sheriff  levies  upon  and 
seizes  property,  which  he  falls  to  mention 
In  his  return,  the  fact  may  be  shown  by 
extrinsic  evidence  in  a  proceeding  against 
the  sheriff  In  which  the  question  of  what 
property  was  actually  levied  on  Is  involved." 
Bank  V.  Ebom,  84  Ala.  535,  4  South.  Rep. 
380. 

9.  To  recover  under  the  complaint  In  this 
cose  it  Is  necessary  to  sustain  the  averments 
as  laid.  The  plaintiffs  must  show  the  seizure 
of  the  property  under  the  detinue  writ  and 
the  failure  of  the  plaintiffs  in  the  detinue 
suit  to  give  the  b<md  required  by  the  statute 
to  entitle  them  to  the  possesion,  and  the 
failure  of  the  constable  to  restore  the  prop- 
erty to  plaintiffs.  In  this  form  of  action 
the  burden  is  on  the  plaintiffs  to  show  the 
breach  of  the  condition  of  the  constable's 
bond,  as  averred  in  the  complaint.  Falling 
to  meet  the  burden,  the  plaintiffs  cannot  re- 
cover. It  would  be  different  If  plaintiffs 
had  sued  In  detinue  or  trover,  or  for  a  bare 
trespass.  In  this  action,  proof  of  actii.  " 
possession  or  ownership  and  the  right  of  im- 
mediate possession,  and  the  seizure  of  the 
property  by  the  constable,  would  have  au- 
thorized a  recovery,  and  the  burden  would 
have  rested  upon  the  constable  to  Justify 
the  seizure  and  retention  of  the  property. 
The  defendants  contend  that  they  took  peace- 
able possession  of  the  property,  before  the 
writ  in  detinue  came  to  their  bands,  for 
and  as  the  agent  of  W.  P.  Larkin,  assignee 
of  the  mortgage,  who  held  a  valid  mortgage 
upon  it,  and  that  they  delivered  It  to  the 
assignee.    If  the  Jury  are  satisfied  of  the 
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truth  of  this  contention,  pinlntlffs  have  not 
only  failed  to  make  the  necessary  proof,  but 
defendants  have  affirmatively  shown  a  de- 
fense and  justiflcation.  The  jury  must  de- 
termine the  disputed  facts.  If  the  constable 
aeiised  the  property  under  a  writ  of  detinue, 
having  thus  obtained  possession,  he  would 
not  be  permitted  to  turn  it  over  to  the  mort- 
gagee. No  man  can  obtain  possession  of 
property  In  the  actual  possession  of  another, 
against  his  wiU,  by  a  breach  of  the  peace, 
and  then  Justify  under  a  superior  right  or 
title.  Public  Interest  will  not  tolerate  such 
ctmdnct  Street  y.  Sinclair,  71  Ala.  110; 
Thornton  v.  Oochran,  51  Ala.  415.  Neither 
can  a  private  person  or  legal  officer,  by  the 
forms  of  law,  to  which  every  citizen  must 
submit,  obtain  possession  of  property  In  the 
possession  of  another  under  a  claim  of  own- 
ership, and,  having  used  the  process  of  the 
law  to  acquire  possession,  abandon  the  legal 
process,  and  set  up  an  independent  superior 
title.  The  law  will  not  allow  its  process 
to  be  abused  for  such  purposes;  and  the 
same  role  applies  where  possession  Is  ob- 
tained by  artifice  and  fraud,.  Any  person 
who  thus  deprives  another  of  the  possesalon 
of  property  is  guilty  of  a  wrong,  and  must 
either  restore  the  property  to  him  from 
wh<»n  taken,  or  answer  in  damages  for  Its 
full  value.  Gay  v.  Burgess,  69  Ala.  579; 
Ex  parte  Hum,  92  Ala.  102,  9  South.  Rep. 
615.  A  diflTerent  rule  as  to  the  measure  of 
damages  applies  where  (me  obtains  the  peace- 
able possession  of  the  property  of  another, 
under  some  color  or  claim  of  right,  and  de- 
tains It,  or  converts  it  to  his  own  use,  against 
cue  who  has  a  prior  right  In  the  latter 
case,  the  measure  of  damages  is  the  actual 
damage  sustained.  Wilson  v.  Strobach,  59 
Ala.  488;  Williams  v.  BraaseU,  51  Ala.  397; 
p<dlak  V.  Harmon;^  Draper  ▼.  Walker,  (Ala.) 
13  South.  Rep.  595.  "A  defendant,  when  sued 
for  a  tort  under  these  latter  conditions,  may 
set  up  an  outstanding  tlOe  superior  to  the 
plalntlfF,  If  he  can  properly  connect  himself 
with  It"  Marks  v.  Koblnson,  82  Ala.  78, 
2  South.  Rep.  292;  Gardner  v.  Morrison, 
12  Ala.  547;  Draper  t.  Walker,  supra;  3 
Brick.  Dig.  p.  776,  §  5.  There  are  some  de- 
cisions apparently  conflicting,  but  which  we 
think  may  be  reoHiciled  upon  these  princi- 
ples, and  which  are  believed  to  be  sotmd. 
Except  where  exemplary  damages  or  smart 
money  Is  recoverable,  the  actual  damage,  as 
a  general  rule,  should  measure  the  extent  of 
recovery.  But  tiie  law  will  not  tolerate  a 
violation  of  the  public  peace,  or  a  fraudulent 
resort  to  legal  process,  or  fraud  or  artifice, 
to  get  an  undue  advantage  over  one  who 
submits  to  Its  mandates.  He  who  thus  de- 
fies and  disregards  the  law,  or  obtains  an 
advantage  by  fraud,  cannot  defend,  but  must 
make  full  restitution. 

10.  Applying   the   foregoing    principles   to 
the  charges  given   and  refused,   to   which 

'Opinion  not  yet  filed. 
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exceptions  were  reserved,  many  of  them 
disappear.  The  six  given  for  the  plaintiffs 
state  the  law  correctly,  and,  for  the  same 
reason,  they  were  properly  given.  No.  9, 
asked  by  defendants,  was  properly  refused, 
and,  besides,  it  misplaces  the  burdrai  of 
proof.  All  those  asked  by  defendants  ex- 
cept the  fifth  and  seventh  were  properly 
refused.  No.  1  is  abstract  The  return,  as 
amended,  is  silent,  and  does  not  speak  any- 
thing, as  to  the  property  in  question,  and  it 
was  competent  for  plaintiffs  to  Show  the 
levy  under  the  writ  Nos.  2  and  3  are  ab- 
stract and  misleading.  Nos.  4  and  8  each 
misplace  the  burden  of  proof.  No.  6  states 
no  reason  why  the  plaintiffs  should  not  re- 
cover, and  denies  the  right  of  plaintiffs  to 
show  that  the  log  cart  and  chain  were  in 
fact  levied  on  and  seized  by  the  constable. 
No.  10  Is  misleading. 

11.  There  was  evidence  tending  to  show 
that  the  writ  of  detinue  was  not  placed  In 
the  hands  of  the  constable,  Branson,  before 
he  took  the  cart  and  fixtures,  and  that  he 
did  not  take  them  imder  said  writ  but  und^r 
a  mortgage,  and  that  said  writ  came  into 
his  hands  after  he  took  possession  of  said 
property.  Under  the  averments  of  the  com- 
plaint, it  was  incumbent  on  the  plaintiffs 
to  show,  as  we  have  before  stated,  that  the 
property  was  taken  by  Branson  as  constable, 
imder  said  writ,  and,  detinue  bonds  not  hav- 
ing been  given,  as  required  by  statute,  it  was 
not  returned  by  him.  Whether  he  did  or 
not  was  a  question  of  disputed  fact,  proper 
for  the  determination  of  the  jury;  and,  if 
the  facts  hypothesized  in  charges  6  and  7 
were  true,  the  plaintiffs  were  not  enljtled  to 
recover.  The  refusal  to  give  them  was  er- 
ror, and  the  cause  must  be  reversed  on  that 
account 

Reversed  and  remanded. 

(M  Ala.  173) 
THOMPSON  V.  STATE. 
(Supreme  Court  of  Alabama.    June  22,  1893.) 
Oamino— Bbttins  on  Odib. 

1.  On  indictment  under  Grim.  Code,  f  4057. 
for  betting  at  a  game  of  cards  or  dice  played 
in  a  public  place,  evidence  that  othor  persons 
played  or  bet  in  the  game  is  not  irrelevant,  as 
not  going  to  show  that  defendant  l>et  or  played, 
^nce  it  goes  to  prove  that  there  was  somel»ody 
present  to  bet  with,  and  some  game  being 
played  on  which  to  bet. 

2.  In  a  prosecution  for  gambling  in  a  pub- 
lic house,  a  witness  testified  that  be  did  not  re- 
member how  often  he  had  been  at  the  house  in 
the  12  months  preceding  the  time  in  question, 
and  seen  a  game  played  there.  Held  no  error 
to  allow  the  prosecuting  attorney  to  question 
witness  from  a  memorandum  of  his  testimony 
before  the  grand  jury,  in  order  to  refresh  liis 
memory  in  uiat  regard. 

3.  On  indictment  under  Crim.  Code,  J  4057, 
for  betting  at  a  game  played  in  a  public  house, 
there  being  evidence  that  several  games  had 
been  played  in  said  bouse  within  12  months, 
and  more  than  one  within  6  months  of  the 
game  in  question,  a  charge  that  said  house 
might  have  formerly  been  a  public  bouse,  "l>ut 
If  it  is  shown  by  the  evidence"  that  people 
stopped  gohig  there  to  play,  "and  the  evidence 
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fails  to  show  that  any  game  had  been  played 
there  for  seiTeral  months  before  that  in  qnea- 
tion,  defendant  was  not  ^ilty,  la  properly  re- 
fused, as  ar^mentative  and  abstract,  if  not 
otherwise  riciona. 

4.  On  indictment  ander  Grim.  Code,  |  4057, 
which  prohibits  the  betting  of  "money,  bank 
notes,  or  other  thing  of  value,"  at  certain 
games  played  In  public  places,  a  witness  testi- 
fied that  defendant  played  and  bet,  but  did  not 
state  what  he  bet.  Another  witness  stated  that 
at  the  time  tind  place  in  question  there  were  a 
good  many  shooting  "crapa;"  that  when  they 
did  this  they  would  all  get  in  a  ring,  on  their 
knees,  and  put  the  money  ap,  and  throw  the 
dice;  that  he  saw  defendant  on  his  knees,  but 
did  not  recollect,  positively,  that  he  saw  him 
put  up  money  or  shoot  the  dice,  but  his  best 
recollection  was  that  defendant  did  play.  Beld 
sufficient  proof  to  go  to  the  jury  that  defend- 
ant bet  "money,  bank  notes,  or  other  thing  of 
value." 

Appeal  from  crimtnal  court.  Pike  county; 
William  H.  Parks,  Judge. 

The  appellajtt  waa  indicted,  tried,  and  con- 
victed under  the  following  indictment:  "The 
grand  jury  of  said  county  diarge  that,  be- 
fore the  finding  of  this  indictment,  Frank 
Thompson  bet  at  a  game  played  with  cards 
or  dice,  or  some  device  or  substitute  for 
cards  or  dice,  in  public  house  or  highway, 
or  some  other  public  phLce,  or  at  an  out- 
house whore  people  resort,  against  the  peace 
and  dignity  of  the  state  of  Alabama."  Af- 
firmed. 

The  defendant  demurred  to  the  Indictment 
on  the  ground  that  It  did  not  allege  that 
the  game  was  played  on  which  the  bet  was 
made:  that  it  did  not  allege  that  the  game 
was, played  at  one  of  the  places  prohlUted 
by  statute;  and  that  It  did  not  allege  that 
the  defendant  bet  any  money,  bank  notes, 
or  other  thing  of  value  at  a  game  played 
at  one  of  the  places  prcdilbited  by  statute. 
This  demurrer  was  overruled,  and  the  de- 
fendant duly  excited.  TSm  fftcts  of  the 
case  are  suffldently  stated  In.  the  opinion. 
The  defendant  requested  the  court  to  give 
the  following  written  charges,  and  separate- 
ly excepted  to  the  court's  refusal  to  give 
each  of  them:  (1)  "If  tbe  Jury  believe  the 
evidence  In  this  case,  they  must  find  the 
defendant  not  gull^."  (2)  "The  court 
charges  the  Jury  that  Edmond  Stegars'  house 
may  have  been  a  public  house  before  the 
'love  shooting.'  But  if  It  Is  shown  by  the 
evidence  that,  for  some  cause,  people 
stopped  going  there  to  play,  and  the  evi- 
dence falls  to  show  that  any  game  had  been 
played  there  for  several  months  prior  to 
this  one,  at  which  the  defendant  Is  said  to 
have  played,  the  Jury  must  find  the  defend- 
ant not  gullly." 

R.  L.  Harmon,  for  appellant  Wm.  L. 
Martin,  Atty.  Oen.,  for  the  State. 

HARALSON,  J.  1.  Before  the  Code  of 
1886  went  Into  effect,  we  held  that  It  was 
necessary  to  aver  In  the  Indictment  that  the 
game  at  which  the  betting  was  alleged  to 
have  been  done  was  played.  Smith  v.  State, 
63  Ala.  56;  Johnson  t.  SUte,  76  Ala.  7; 


Dreyfus  v.  State,  83  Ala.  54,  3  South.  Bep. 
430;  Tolbert  v.  States  87  Ala.  27,  6  South. 
Kep.  284.  The  present  Code,  under  which 
this  Indictment  apitears,  prescribed  a  form 
which  had  not  before  existed.  The  indict- 
ment in  this  case  follows  this  form  strictly, 
and  Is  In  all  respects  sufficient  Rosson  v. 
State,  92  Ala.  77,  9  South.  Rep.  367;  Darby 
T.  State.' 

2.  The  witness  Garter,  for  the  state,  tes- 
tified that  he  saw  the  defendant  bet  at  a 
game  called  "craps,"  at  the  dwdllng  house 
of  Edmond  Stegars,  on  the  last  Monday  be- 
fore Christmas  In  18D1,  and  that  there  -woe 
several  other  persons  tliere  who  played  the 
same  game,  and  bet  on  It  The  solicitor 
then  asked  the  witness  whether  the  otiier 
persons  there  that  day  played  at  the  same 
game,  and  bet  on  It  This  question  asked 
the  witness  to  state  again  the  same  thing 
which  he  had  Just  stated  without  objection 
on  the  part  of  defendant  The  defend- 
ant objected  to  the  question  on  the  ground 
that  it  was  illegal  and  Irrelevant  In  that 
whether  other  persons  played  or  bet  In  the 
game  then  played  was  no  evidence  that  the 
defendant  bet  or  played.  The  question  and 
answw  were  allowed,  and  the  court  com- 
mitted no  error  therein.  There  could  be  no 
conviction  as  charged  without  betting,  and 
there  could  be  no  betting  without  playing, 
and  some  one  or  more  persons  with  whom 
to  play  and  bet  The  defendant  could  not 
play  or  bet  with  himself.  It  was  neces- 
saiy,  therefore,  to  show  these  facts  with 
others.  In  wder  to  show  defendant's  guilt 

3.  The  solicitor,  on  the  examination  of  the 
witness,  waa  proceeding  to  read  from  a 
memorandum  of  the  witness'  testimony  be- 
fore the  grand  Jury,  when  an  objection  to  his 
doing  BO  was  made  by  defendant,  and  sus- 
tained by  the  court  The  bOl  of  exceptions 
states  that  "the  solicitor  waa  then  permitted 
to  ask  questions  from  the  memorandum  to  re- 
fresh the  memory  of  the  witness  aa  to  his 
testimony  before  the  grand  Jury,  and  the 
defendant  duly  excepted."  In  what  man- 
ner the  solicitor  asked  questions  from  the 
memorandum  for  the  purpose  stated,  and  In 
what  the  objection  to  his  doing  so  oonslated, 
does  not  appear.  A  witness  may  refresh 
his  memory  by  a  memorandum  made  at  or 
about  the  time  to  which  it  relatea,  when  he 
knows  it  to  be  correct  and,  after  refreshing 
hla  memory,  can  testily  ftom  Independent 
recollection.  Stoudenmlre  v.  Harper,  81  Ala. 
242,  1  South.  Rep.  867;  Acklen's  Bx^  t. 
Hickman.  63  Ala.  494.  And  a  party  may, 
for  the  purpose  of  refreshing  the  memcMy 
of  his  own  witness,  when  put  to  a  disad- 
vantage by  an  unexx>ected  answer,  or  when 
the  witness  falls  to  answer  as  waa  expected 
of  him,  ask  him  If  he  had  not  at  a  certain 
time  and  place,  made  certain  statementa 
even  U  they  are  inconsistent  with  hla  tes- 
timony Just  given.     White  v.  State,  87  Ala. 
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2i,  6  South.  Rep.  829;  Griffith  v.  State,  80 
Ala.  683,  S  South.  Rep.  812.  The  witness 
had  ]u8t  stated  that  he  did  not  remember 
how  many  times  he  had  been  to  Bdmond 
Stegars'  house  within  twelve  months  before 
he  saw  defendant  play  and  bet,  and  had 
seen  "craps"  played  there;  but,  after  the 
questions  propounded  by  the  solicitor  from 
the  memorandum  referred  to,  he  stated  that 
his  memory  was  refreshed,  and  he  had  seen 
craps  played  at  said  Stegars'  house  as  many 
as  four  or  five  times  within  the  time  sped- 
fled.  tniere  was  no  error  in  allowing  the 
witness  to  be  refreshed  In  his  m«nory  In 
the  manner  objected  to.  Bllllngslea  t. 
State,  86  Ala.  326,  5  South.  Rep.  137. 

4.  TIi»e  was  no  error  In  TtstatAng  to  give 
charge  No.  2  asked  by  defendant  It  was 
argomentatlye  and  abstract,  and,  if  not  oth- 
erwise Tldons,  was  properly  refused  on 
these  gronnda  The  witness  Carter  testi- 
fied that  he  had  seei  craps  played  at  Ste- 
gar's  house  as  many  as  four  or  five  times 
during  the  twelve  months  prior  to  the  game 
in  which  the  defendant  was  charged  to  have 
played;  and  witness  Wiley,  for  the  state, 
testified  that  he  had  seen  dice  or  craps  played 
there  as  many  as  three  or  four  times  dur- 
ing the  twelve  months  preceding  the  game 
above  mentioned,  bat  that  he  did  not  have 
'any  recollection  of  seeing  more  than  one  or 
two  games  played  there  during  a  period  of 
about  six  months  next  before  the  game 
above  mentioned,  for  betting  at  which  de- 
fendant was  being  tried.  The  charge  is 
predicated,  not  upon  the  belief  of  the  tend- 
encies of  this  evidence,  but  it  Is  based  on 
what  the  evidence  shows,  or  fails  to  show, 
without  reference  to  the  Jury's  b^ef  of  the 
evidence. 

6.  The  dtfendant  asked  the  court  to  give 
the  general  charge,  which  was  properly  re- 
fused. The  ground  on  which  this  charge 
was  requested  is  based  (m  the  supposed 
absence  of  proof  showing  that  the  defendant 
bet  any  money,  bank  notes,  or  othor  thing 
of  value.  This  was  necessary  to  have  been 
shown,  to  the  satisfaction  of  the  jury. 
Chambers  v.  State^  T7  Ala.  80;  Dreyfus  v. 
State,  88  Ala.  04,  8  South.  Rep.  430.  The 
first  of  the  witnesses  examined  proves  tEe 
playing  and  betting  by  defendant,  but  he 
does  not  state  what  he  bet  The  other  wit- 
ness stated  that,  on  the  day  he  saw  def^id- 
ant  at  Stegars'  bouse,— the  ocoasion  selected 
by  the  state,— there  were  a  good  many 
thore,  engaged  In  crap  tOiootlng;  that  "wh«t 
tfa^  would  shoot  craps,  they  would  all  get 
in  a  circle  or  ring,  and  get  down  on  their 
knees,  and  put  the  money  up,  and  throw  the 
dice."  He  saw  defendant  down  on  his 
knees,  but  did  not  recollect,  positively,  that 
he  saw  him  put  any  money  up,  or  shoot  the 
dice,  but  his  best  recollection  was  that  he 
did  play.  This  evidence  afforded  ground  for 
Inference,  and  tended  to  show,  that  the  de- 
fendant did  bet  money  at  the  game  played. 

&  Hie  evidence  in  the  cause  tended  to 


show  that  the  dwelling  house  of  Stegars, 
where  the  game  was  played,  was  a  public 
house,  in  the  meaning  of  the  statute,  and 
was  proper  for  the  consideration  of  the 
Jury.  Downey  v.  State,  90  Ala.  644,  8  South. 
Rep.  869;  Jocobson  v.  State,  66  Ala.  161; 
Coleman  v.  State,  20  Ala.  61. 
Affirmed. 


(m  Ate.  M) 
WADSWORTH  v.  WILUAMS, 
(Supreme  Court  of  Alabama.     June  22,  1893.) 

INSTRDOTIONS— SiKOLIlTO   OUT  FaOTS— ABSTKAOT 
PKniCIFI.E8. 

1.  Refusal  of  an  instruction  that,  in  de- 
termining a  certain  question,  a  certain  fact 
may  be  considered,  cannot  be  held  error  where 
the  bill  of  exceptions  does  not  purport  to  set 
forth  ail  the  facts,  and  there  may  therefore 
hare  been  other  facts  controlling  or  qualifying 
the  fact  singled  out. 

2.  It  is  not  error  to  refuse  an  instraction 
which  emiAasizes  and  gives  undue  prominence 
to  a  sinele  fact. 

3.  Error  cannot  be  predicated  of  the  refusal 
of  an  instruction  which,  from  all  that  appears 
in  the  record,  was  abstract 

Appeal  from  circuit  court,  Autauga  county; 
J.  R.  Dowdell,  Judge. 

Tree^ass  by  James  R.  WiUlams  against  W. 
W.  Wadsworth  to  recover  damages  for  cut- 
ting and  carrying  away  timber  and  wood 
from  plaintiff's  laud.  Judgment  for  plaintiff, 
and  defendant  appeola     Affirmed. 

Tlie  only  evldoice  introduced  for  the  plain- 
tiff, as  shown  In  the  blU  of  exceptions,  were 
several  deeds  conveying  the  land  on  which 
the  trespass  was  committed  to  the  plaintiff, 
and  the  bill  of  exceptions  recites  that  "said 
deeds,  <n  their  faces,  and  the  evidence, 
tended  to  show  that  said  deeds  were  ex- 
ecuted, ffled  for  record,  and  recorded."  The 
defendant  requested  the  court  to  give  the 
following  written  charge,  and  excepted  to 
the  court's  refusal  to  give  it  as  asked:  "(1) 
The  Juror,  in  investigating  the  question  of 
possession  of  the  lands,  the  subject  of  preten- 
tion in  this  suit  may  look  to  the  twat,  if  it 
be  a  fact  that  some  of  the  deeds  introduced 
by  the  plaintiff  were  not  recorded  in  the 
probate  court  of  Autauga  county  until  tiie 
commencement  of  this  suit  in  this  cas&" 

J.  M.  Falkner,  for  appellant. 

COLEMAM,  J.  This  was  an  action  to  re- 
cover damages  for  trespass  upon  landa  Hie 
assignments  of  error  are  upon  the  refusal 
of  the  court  to  give  two  several  charges  re- 
quested in  writing  by  the  defendant  No 
briefs  have  been  filed  by  either  party.  Hie 
bill  of  exceptions  Is  very  meager,  and  does 
not  purport  to  set  out  all  the  evidence. 
When  this  is  Hie  case,  this  court  will  presume 
there  was  evidence  introduced  on  the  trial 
which  Justified  the  action  of  ,the  court 
Packet  Co.  r.  Slater,*  and  autlioritles  col> 
lected. 

*Held  pending  rehearing. 
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The  first  charge  requested  directed  tlie  at- 
tention of  the  jury  to  a  single  fact  There 
may  have  been  oOier  facts  in  evidence  con- 
trolling or  qualifying  Qie  fact  thus  singled 
out  Moreover,  it  is  not  error  to  refuse  a 
charge  wtiich  emphasizes  and  gives  undue 
prominence  to  any  single  fact  Such  charges 
are  calculated  to  mislead  the  Jury,  and  gen- 
erally are  regarded  aa  argumentative,  and 
for  this  reason  may  be  properly  refused. 
Bell  V.  Kendall,  93  Ala.  489,  8  Sotith.  Rep. 
492;  Railroad  Co.  v.  Sellers,  93  Ala.  9,  9 
South.  R^.  375;  Jackson  v.  Robinson,  93  Ala. 
157,  9  South.  Rep.  391;  Eastls  v.  Mont- 
gomery, 93  Ala.  293,  9  South.  Rep.  311. 

From  all  that  appears  in  the  record  the  sec- 
ond charge  refused  was  abstract  Bostlc  v. 
State,  94  Ala.  45,  10  South.  Rep.  602;  Smith 
V.  CoUlns,  94  Ala.  394,  10  South.  Rep.  334. 
There  is  no  error  in  the  record.    Affirmed. 


(100  Ala.  <34) 

PARKS  V.  STATE  ex  rd.  OWENS.  HILIi- 
lARD  V.  STATE  ex  rel.  BROWN.  WOR- 
TH? V.  STATE  ex  rel.  REEVES.  GIB- 
SON V.  STATE  ex  rel.  ALLEN. 

(Supreme  Ck>art  of  Alabama.     Jnly  27,  1893.) 

Electioks — Mode  o»  Contest — Btatutobt  Rem- 
edy— Quo  Warranto — When  will  Lib. 

Code  1886,  pt  3,  tit.  2,  c.  14,  (which 
defines  the  procedure  in  quo  warranto  "for 
usurpation  of  offir«  or  francniae,")  §  3177,  pro- 
vides that  the  validity  of  no  election  which 
may  be  contested  under  this  Code  can  be  tried 
under  that  chapter.  Held  that,  where  the  Code 
provides  for  the  contest  of  certain  elections, 
the  remedy  by  9U0  warranto  cannot  be  resorted 
to  by  the  aggrieved  parties,  whether  the  stat- 
ute provides  for  a  contest  on  account  of  the 
particular  wrongs  complained  of,  or  not 

Appeals  from  circuit  court.  Pike  county; 
John  R.  Tyson,  Judge. 

Four  proceedings,  tried  together,  on  In- 
formations In  the  nature  of  quo  'warranto, 
brought  by  the  state  on  the  relation  of  A. 
H.  Owens,  T,  H.  Brown,  L.  Reeves,  and  T. 
J.  Alien,  against  William  H.  Parks,  W.  J. 
Hilllard,  Oglethorpe  Worthy,  and  M.  V.  Gib- 
son, respectively,  to  contest  the  dedared  re- 
sult of  the  election  of  respondents  to  the  of- 
fices, respectively,  of  judge  of  the  criminal 
court,  judge  of  the  probate  court,  clerk  of 
the  circuit  court,  and  tax  collecttH:  of  Pike 
county,  Ala.,  to  which  offices  relators 
claimed  to  be  elected.  From  a  judgment  in 
favor  of  each  of  the  relators,  respondents 
appeal.    Reversed. 

John  Gamble,  M.  N.  Carlisle,  and  R.  L. 
Harmon,  tot  appellants.  Gardner  &  Wiley 
and  A.  A.  Wiley,  for  appellees. 

STONE,  O.  J.  These  four  cases  were  by 
consent  tried  together  in  the  circuit  court, 
and  by  like  consent  were  argued  and  submit- 
ted in  this  court  as  one  case.  The  facts  In 
each  of  the  cases  are  substantially  the  same, 
and  each  and  all  of  them  are  dependent  <ki 
the  same  legal  principles.   They   were  in- 


formations in  the  nature  of  quo  warrontcs 
intended  to  test  the  correctness  and  legality 
of  the  declared  result  of  the  election  of  cer- 
tain county  officers  of  Fllra  county,  who 
were  voted  for  at  the  August  election   in 

1892.  They  are  proceedings  under  chapter 
14,  tit  2,  pt  3,  of  the  Code  ot  1886,  com- 
mencing with  section  3170  of  that  compila- 
tion of  statutes.  The  chief  defense  relied  on 
is  that  nnda:  our  system  the  remedy  invoked 
in  these  cases  is  not  open  to  tue  relators, 
and  that  for  that  reason  the  Judgments 
should  have  been  in  favor  of  the  uefeodants. 
This  defense  was  raised  by  demurrer  and  by 
plea  or  answer  to  the  petition.  The  drcolt 
court  ruled  against  its  suffldeacy,  and  grant- 
ed relief  to  the  relators.  From  that  Judg- 
ment the  present  appeal  is  prosecuted. 

At  the  time  this  Section  was  held,— Au- 
gust, 1892,— we  had  a  statutory  system^  in 
force  which  provided  expressly  for  a  con- 
test of  the  election  of  each  of  the  officns 
which  furnish  the  subject  of  the  controrer- 
sy  shown  in  tUs  record.  It  was  very  com- 
prehensive In  its  terms,  embracing  "tlie  elec- 
tion of  persons  declared  elected  to  any  ofiSce, 
whether  state,  county,  representattves  In 
congress,  or  to  any  office  whldi  may  be  filled 
by  a  vote  of  the  people,"  and  it  provided 
that  the  contest  might  be  Inaugurated  "by 
any  qualified  elector."  It  enumerated  the 
causes  of  such  contest,  under  four  specifica- 
tions, as  f<^ows:  "(1)  Malconduct,  fraud 
or  corruption,  on  the  part  of  any  Inspector, 
clerk,  returning  officer,  or  board  of  sni>er- 
yisors.  (2)  When  the  perscm,  whose  election 
to  such  office  is  contested,  was  not  eUglUe 
thereto  at  the  time  of  such  Section.  (3)  On 
account  of  illegal  votes.  (4)  Offws  to  bribe, 
or  bribery,  or  any  other  misconduct  calculated 
to  prevent  a  fair,  free  and  full  exercise  of  the 
elective  frandiise;  but  no  pers<Hi  shall  con- 
test the  election  of  any  pereon  on  account 
of  race,  color,  or  previous  condition  of  serv- 
itude." A  contest  imder  this  statutory  pro- 
vision was  required  to  be  instituted  within  a 
prescribed  time,  which  had  elapsed  when 
these  proceedings  were  instituted.  The  sta^ 
ute  remained  as  stated  supra  until  it  was  re- 
enacted— somewhat  modified  in  form  and 
substance— by    act   approved   February    10, 

1893,  (Sess.  Acts  1892-93,  p.  468.)  The  latw 
statute  expressly  repealed  the  former  one, 
as  to  all  the  provisions  which  affect  the  ques- 
tion presented  by  the  record  before  us;  but 
It  expressed  an  additional  ground  of  con- 
test,— "on  account  of  the  rejection  of  legal 
votes."  We  have,  since  1852,  had  another 
statutory  system  In  force,  by  which  the  tight 
of  persons  exercising  official  functions  can. 
In  certain  conditions,  be  tested.  It  is  an  In- 
formation in  the  nature  of  a  quo  warrantov 
and  commences  with  section  3170  of  tlie 
Code  of  1886.  Its  provisions,  as  applicable 
to  the  case  before  us,  are  that  "when  any 
person  usurps,  intrudes  into^  or  unlawfully 

'Code  1886,  pt  1,  tit  6,  e.  4. 
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holds  or  exercises  any  public  office^  civil  or 
military,  or  any  francMse  within  tbis  state, 
or  any  office  in  a  corporation  created  by  the 
authority  of  this  state,"  an  action  may  be 
maintained  to  redress  the  wrong.  Tliis  mode 
of  redress,  and  of  ousting  persons  illegally 
In  office,  had  long  been  in  force,  and  re- 
ceived additional  vitality  and  energy  from 
the  English  statute  of  Anne.  Many  of  the 
states  have  enacted  statutes  regulating  its 
use,  so  that  it  has  gotten  into  very  general 
use,  as  a  means  of  getting  nd  of  persons 
who  intrude  into,  or  unlawfully  hold,  pub- 
lic offices.  In  many  of  the  states,  as  in  our 
own,  they  recognize  the  continued  existence 
of  this  remedy,  while  at  the  same  time  they, 
like  otirselves,  have  special  statutes  provid- 
ing toe  a  contest  of  elections.  And  the  ques- 
tion has  often  been,  raised,  wheth^  sudi 
statutory  contests,  when  provided  for,  take 
the  place  of,  and  supplant,  the  common-law 
writ  of  quo  warranto,  m:,  rather,  informa- 
tion In  the  nature  of  quo  warranto.  The 
geaend  ruling  on  this  question  is  that  the 
statntcny  contest  does  not  displace  the  older 
remedy  by  quo  warranto,  unless  tae  stat- 
ute so  declares,  or  it  is  implied  in  Its  terms; 
that  In  the  abs^ice  of  such  expression  or 
implication  the  statutory  remedy  is  cumu- 
lative. In  McOrary  on  Elections,  (section 
345,)  the  'principle  is  thus  expressed:  '*The 
true  doctrine  seems  to  be  that  a  special  rem- 
edy given  by  statute  is  cumulative,  and  not 
exclusive  of  the  ordinary  jurisdiction  of  the 
courts,  unless  the  manifest  intention  of  the 
statute  be  to  make  such  special  remedy  ex- 
clusive, and  such  Intention  must  be  man- 
tfeeted  by  affirmative  words  to  that  effect" 
Mechem,  Public  Officers,  (section  24,)  says: 
"In  several  of  the  states,  special  tribunals 
have  be«j  created  for  the  trial  of  election 
contests,  but  where  this  Is  not  the  case  the 
ordinary  courts  of  law  are  to  be  res<M*ted 
to.  Where  such  a  special  tribunal  has  been 
created,  individuals  desiring  to  Institute  pro- 
ceedings must,  where  such  appears  to  have 
been  the  intention,  have  recourse  to  that  tri- 
bunal alone,  and  cannot,  in  general,  resort 
to  the  courts  of  law."  In  Paine  on  Elec- 
tions, (section  860.)  Is  this  language:  "When 
the  statute  creates  a  special  tribunal,  and 
prescribes  specliil  proceedings,  for  the  trial 
of  contested  election  cases,  and  the  tribunal 
to  which  jurisdiction  is  given  is  vested  with 
full  powers  to  adjudicate  all  auestlons  In- 
volved In  such  cases,  the  courts  will  not 
take  jurisdiction  by  quo  warranto,  at  com- 
mon law,  even  In  cases  of  fraud  on  the 
part  of  the  officers  of  election,  or  can- 
didates." In  High  on  Extraordinary  Legal 
Remedies,  (section  617,)  the  doctrine  Is  thus 
stated:  "Where  a  specific  mode  is  provided 
by  statute  for  contesting  elections,  and  a 
specific  tribunal  Is  created  for  that  purpose, 
and  the  method  of  proceeding  therein  Is 
fixed  by  law,  resort  must  be  had  to  the  rem- 
edy thus  provided,  and  proceedings  by  In- 
formation In  the  nature  of  a  quo  warranto 


wiU  not  be  «itertalned."  The  quotations 
from  the  last  two  authcx's  are  supported  by 
Com.  V.  Leech,  44  Pa.  St  332;  Com.  v.  Gar- 
rlgues,  28  Pa.  St  9;  Com.  v.  Baxter,  35  Pa. 
St  263;  State  v.  Marlow,  15  Ohio  St  114; 
People  V.  Every,  38  Mich.  405.  The  follow- 
ing authorities  hold  that  the  enactment  of 
special  provisions,  or  the  creation  of  a  spe- 
cial tribunal, — one  or  both,— does  not,  with- 
out more,  supplant  or  take  away  the  right 
to  controvert  and  try  the  validity  of  an 
election  under  quo  warranto  proceedings:  At- 
torney General  v.  Barstow,  4  Wis.  667; 
State  V.  Messmrare,  14  Wis.  115;  People  v. 
Hall,  80  N.  Y.  117;  Kane  v.  People,  4  Neb. 
509;  State  v.  McKInnon,  8  Or.  493;  People 
T.  Holden,  28  CaL  124;  State  v.  Frazier, 
(Neb.)  44  N.  W.  Rep.  471;  People  v.  London- 
er, (Colo.  Sup.)  22  Pac.  Rep.  764;  State  v. 
Boyd,  (Neb.)  48  N.  W.  Rep.  730;  Dudley  v. 
Mayhew,  8  N.  I.  0;  1  DllL  Mun.  Corp.  { 
202;  2  DiU.  Man.  Corp.  i  881. 

We  do  not  consider  It  necessary  to  dis- 
cuss or  criticise  the  somewhat  varying 
phraseology  employed  in  the  foregoing  cita- 
tions. The  case  we  are  considering  must 
be  determined  by  the  language  of  our  stat- 
ute, and  Its  proper  interpretation.  As 
part  and  parcel  of  our  statutory  quo  war- 
ranto system,  it  is  provided  (section  3177  of 
the  Code  of  1886)  that  "the  validity  of  no 
election  which  may  be  contested  under  this 
Ck)de  can  be  tried  under  the  provisions  of 
this  chapter."  This  whole  chapter,  with  all 
its  provisions,  was  adopted  and  made  part 
of  the  Code  of  1852,  commencing  with  sec- 
tion 2651  of  that  Code.  Section  2654  of  that 
compilation  corresponds  to  section  3082  of 
the  Code  of  1867,  section  3422  of  the  Code 
of  1876,  and  to  section  3170  of  the  Code  of 
1886.  SecUon  2664  of  the  Code  of  1852  was 
in  the  following  language:  "The  validity  of 
any  election  which  may  be  contested  under 
this  Code,  can  not  be  tried  under  the  pro- 
visions of  this  chapter."  That  language 
was  carried,  without  change.  Into  tiie  Code 
of  1867,  §  3092,  and  into  the  Code  of  1876, 
I  8432.  The  slight  change  In  the  words 
of  the  section,  as  shown  In  the  copy  first 
above  given,  is  for  the  first  time  found  in 
the  Code  of  1886,  §  3177.  That  change  in 
the  words  cannot  lead  to  a  change  of  in- 
terpretation, for  the  phrase,  "the  validity  of 
any  election  cannot  be  tried,"  is  certainly 
the  synonym  and  equivalent  of  that  other 
phrase,  "the  validity  of  no  election  can  be 
tried." 

Several  cases  of  controverted  elections 
have  been  before  this  court,  while  our  statu- 
tory provisions  governing  the  remedy  of  quo 
warranto,  as  applicable  to  such  cases,  have 
remained  substantially  unchanged.  Some  of 
those  provisions  we  have  copied  above.  The 
cases  of  Ex  parte  Laml>ert  62  Ala.  79;  Ex 
parte  Harris,  Id.  87;  Moulton  v.  Reld,  54 
Ala.  320;  and  Hudmon  v.  Slaughter,  70  Ala. 
546,— do  not  appear  to  shed  any  light  on 
this  question.    In  State  t.  Tucker,  54  Ala. 


Digitized  by 


Google 


758 


SOUTHERN  EEPOBTEE,  Vol.  18. 


(Ala. 


205,  possibly  the  qaestlon  might  have  been 
raised  and  considered.  It  was  not  done, 
but  relief  was  denied  on  other  grounds.  In 
Echols  V.  State,  56  Ala.  131;  Clarke  v.  Jack, 
60  Ala.  271;  Leigh  t.  State,  69  Ala.  261;  and 
Savage  v.  Wolfe,  Id.  669,— we  held  that  the 
statutes  had  made  no  provision  for  a  contest 
in  those  cases,  and  hence  no  ruling  was  or 
could  be  made,  affecting  the  question  with 
which  we  are  now  dealing.  In  State  v. 
Eamll,  (Ala.)  11  South.  Rep.  892,  is  found 
a  remark  not  necessary  to  a  decision  of  the 
case,  which,  if  not  an  error,  would  at  least 
tend  to  mislead.  Under  the  facts  of  that 
case  the  common-law  writ  of  quo  warranto 
would  not  lie.  There  was,  however,  a  dear 
right  to  contest  under  the  statute,  and  that 
supplied  all  that  was  necessary  to  make 
the  argument  complete.  Having  an  ade- 
quate remedy  by  statutory  contest,  there 
was  no  authority  to  resort  to  mandamus. 

One  of  the  cases  emlH^ced  in  this  pro- 
ceeding—that of  Hilliard  v.  Brown,  being 
a  contention  over  the  probate  judgeship  of 
Pike  county— has  been  heretofore  before  us. 
13  South.  Rep.  125.  That  was  a  contest 
before  the  circuit  Judge  under  section  428 
of  the  Code.  The  judge  of  the  cbrcuit  court 
sustained  the  contest,  and  decided  that 
Brown,  the  contestant,  was  entitled  to  the 
office.  The  case  was  then  brought  by  ap- 
peal to  this  court,  and  we  held  that  the 
statement  of  the  grounds  of  contest  made 
to  the  circuit  judge,  and  on  which  he  tried 
the  case,  failed  to  make  a  case  witUo  sec- 
tion 396  of  the  Code,  and  hence  failed  to 
make  a  case  for  whidi  statutory  contest 
would  lie.  We  said:  "It  is  a  principle  of 
law  too  long  and  weU  settled  to  be  now  the 
subject  of  contention,  that  the  record,  or 
quasi  record,  of  a  court  or  tribunal  of  spe- 
cial, limited  jurisdiction,  created  by  stat- 
ute, whose  proceedings  are  required  to  be 
written,  must  affirmatively  disclose  evet7 
fact  upon  which,  by  the  statute,  the  juris- 
diction of  the  court  or  tribunal  is  made  to 
depend,  in  order  to  sustain  the  jurisdiction, 
and  uphold  the  validity  of  the  judgment 
rendered.  •  •  •  The  present  proceeding 
was  before  the  circuit  judge,  created  by  stat- 
ute into  a  new  and  special  tribunal,  with  the 
limited  power  conferred  upon  it  to  enforce 
a  new  right  conferred  by  the  same  statute. 
The  groimds  upon  which  tUs  tribunal  may 
exercise  the  iK>wer  and  jurisdiction  for 
which  it  was  created  are  expressly  pre- 
scribed, and  expressly  required— one  or  more 
of  them— to  be  set  forth  in  writing  In  the 
statement  required  to  be  filed  as  the  insti- 
tution of  the  suit  or  proceeding.  They  are 
therefore  jurisdictional.  Without  them  the 
tribunal  does  not  legally  exist.  They  must 
affirmatively  appear  by  the  record,  or  else 
the  proceeding  is  coram  noa  judice  and  void. 
Does  the  statement  of  contestant.  Brown, 
contain  an  averment  of  either  of  these  nec- 
essary jurisdictional  facts?  A  mere  inspec- 
tion of  the  paper  would  constrain  us  to  hold 


that  it  does  not  It  is  conceded  by  counsel 
that  the  second,  third,  and  fourth  grounds 
INrescrlbed  by  section  396  are  not  set  fortii, 
or  relied  on.  The  first  ground,  as  we  have 
seen,  is  thus  stated  in  the  statute:  *Mal- 
conduct,  fraud  or  corruption  on  the  part  of 
any  inspector,  clerk,  returning  offlco",  or 
board  of  supervisors.'  It  would  seenn  un- 
necessary to  discuss  the  meaning  ot  the 
words,  'malconduct,  fraud  or  corruption,'  as 
they  are  here  used.  They  are  of  suob  ob- 
vious signification  as  to  preclude  discussion. 

*  *  *  The  statement  in  the  present  case, 
given  the  most  latitudinous  construction,  does 
not  approximate  a  charge  of  malcoadoct, 
fraud,  or  corruption  on  the  part  of  eitho' 
of   the   officers   mentioned   In   the    statute. 

*  *  *  The  conduct  complained  of,  though 
negligent,  is  entirely  consistent  with  per- 
fect honesty  and  good  faith."  In  the  fore- 
going case  we  declared  that  the  proceedings 
before  the  circuit  judge  were  void,  for  the 
want  of  jurisdiction,  and  we  ordered  them 
to  be  quashed.  It  is  very  dear  that  the 
case  of  Hilliard  v.  Brown  was  rested  on  the 
first  subdivision  of  the  grounds  of  contest 
specified  in  section  396  of  the  Code,  and 
that  it  was  dedded  on  that  ground  alone. 
The  argument  made,  showing  that  the  facts 
did  not  make  a  case  for  relief  under  that 
subdivision,  is  unanswerable. 

The  Issue  which  has  given  rise  to  the  main 
controversy  before  us  is  the  Inquiry,  what 
are  the  proper  meaning  and  scope  of  sec- 
tion 3177  of  the  Code  of  1886?  We  have 
copied  that  section,  but  for  convenient  ref- 
erence we  wUl  repeat  it:  "The  validity 
of  no  election  which  may  be  contested  un- 
der this  Code  can  be  tried  under  the  pro- 
visions of  this  chapter."  That  chapter.  (No. 
14,  tit  2,  pt  3,)  commencing  with  section 
3167,  is  the  chapter  which  defines  the  condi- 
tions, and  prescribes  the  rules  to  be  ob- 
served, when  proceedings  In  quo  warranto 
are  resorted  to  "for  usurpation  of  office  or 
franchise."  It  expressly  declares  that  lis 
provisions  cannot  bis  invoked  or  rescued  to 
to  try  or  test  the  validity  of  any  election, 
if  the  Code  has  made  provision  for  contest- 
ing such  dectlon.  Now,  the  Code,  f  396. 
had  made  express  provision  for  contesting 
eadi  of  the  elections  which  are  involved  In 
this  controversy,  and  In  four  subdivisions 
had  embodied  the  grounds  of  sndi  contest 
For  either  one  of  the  wrongs  or  impropri- 
eties therein  enumerated  the  dectlmi  mi^t 
be  contested,  and  if  the  charge '  was  sus- 
tained the  result  would  or  might  be  that 
the  person  declared  elected  would  be  ousted 
from  office.  The  grounds  stated  in  the  stat- 
ute are  very  comprehensive  in  their  terms. 
The  first  embraces  all  "malconduct  fraud, 
or  corruption"  of  every  person  employed  in 
an  offldal  or  quasi  offidal  capadty  in  the 
conduct  of  the  dection,  extending  up  to  the 
time  when  the  result  is  declared;  the  sec- 
ond is  confined  to  the  eligibility  of  the  per- 
son dedared  dected;  and  the  third,  to  the 
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receipt  of  Illegal  votes.  This  was  perhaps 
Imperfect,  In  that  it  made  no  provision  for 
cases  in  which  legal  voters  were  denied  the 
privilege  of  casting  their  ballots.  That 
omission  has  been  supplied,  and  the  imper- 
fection healed,  by  the  statute  of  Febroary 
10,  189a  The  fourth  subdivision  relates 
alike  to  Inside  and  outside  Interference.  Its 
first-  clause  makes  bribery,  or  offer  to  bribe, 
a  ground  of  contest,  but  the  second  clause 
is  generic  and  is  quite  comprehensive.  It 
makes  "any  other  misconduct  calculated  to 
prevent  a  fair,  free  and  full  exercise  of  the 
elective  franchise"  a  cause  of  contest. 
What  Is  "the  elective  franchise?"  It  is  the 
right  or  privilege  of  a  qualifled  elector  or 
voter  to  cast  his  ballot  freely  in  favor  of 
the  man  of  his  choice,  in  an  election  author-' 
Ized  by  law  to  be  held. 

We  return  to  the  question  of  the  tnterpre- 
tiition  of  section  3177  of  the  Code.  Its  lan- 
;niage  is  very  plain  and  very  simple.  If  the 
Code  makes  provision  for  the  contest  of  the 
election,  then  Its  validity  cannot  be  tried  by 
a  proceeding  in  quo  warranto.  Belators  (ap- 
pellees in  this  case)  contend  for  a  narrower 
Interpretation.  Their  contention  is  that  the 
section  must  be  interpreted  as  if  written, 
"the  validity  of  no  election  which  may  be 
ccntested  under  this  C!ode  can  be  tried  un- 
der the  provisions  of  this  diapter,"  for  wrong 
or  irregularity  committed,  which  this  Code 
specifies  as  a  ground  of  contest.  In  other 
words,  if  the  contest  provided  for  In  the 
Ck>de  furnishes  a  remedy  for  the  particular 
grievance  complained  of,  then  quo  warranto 
cannot  be  resorted  to,  but,  if  the  wrong  be 
not  included  in  the  specified  grounds  of  con- 
test, then  quo  warranto  will  lie.  This,  they 
contend,  is  the  extent  of  the  inhibition. 
They  contend  further  that  the  wrong  and  ir- 
regularity complained  of  in  this  case  are  not 
made  a  ground  of  contest  In  either  of  the 
subdivisions  of  section  396,  aud  therefore 
tliey  were  and  are  entitled  to  the  present 
remedy.  Waiving  the  inquiry  whether  the 
nTtrngs  set  forth  in  this  record  are  or  are 
not  embraced  in  one  of  the  subdivisions  of 
section  896  as  a  ground  of  contest,  is  the 
language  of  section  3177  ansceptible  of  the 
Interpretation  contended  for?  "To  contest" 
means  to  strive  to  win  or  hoil;  to  contro- 
vert, litigate,  oppose,  call  in  question,  chal- 
lenge, dispute;  to  defend,  as  a  suit  or  other 
proceeding.  Dictionaries.  What  right  have 
we  to  say  there  is  no  contest  imless  it  has 
within  it  the  elements  of  success?  And  how 
can  we  assume  that  the  legislature  did  not 
employ  the  word  "contest"  or  "contested"  in 
Its  natural  and  ordinary  sense?  What  Is  the 
subject  of  this  sentence,  and  what  is  It  the 
statute  declares  shall  not  have  its  validity 
tried  under  proceedings  in  quo  warranto? 
Elvery  one  must  and  will  promptly  answer, 
the  election.  Nothing  else  was  being  spoken 
of.  Not  every  election,  but  only  those  which 
ccidd  be  contested  under  the  provisions  of 
the    Coda    These  having  had   secured  to 


them  what  was  conceived  to  be  an  ample 
and  speedy  remedy  by  statutory  contest,  it 
was  Intended  they  should  not  be  clothed 
with  the  additional,  optional  remedy,  which 
might  leave  the  question  of  the  rightful  in- 
cumbmcy  of  the  office  in  protracted  doubt 
and  uncertainty.  Oannot  the  right  to  every 
one  of  the  offices  that  are  In  controversy  in 
the  suit  before  us  be  contested  under  the 
Code?  Every  one  wlU  answer,  it  may  be. 
Then  on  what  principle  can  this  case  be 
taken  without  the  influence  of  the  inhibitory 
clause  of  the  statute?  Again,  the  statute, 
in  defining  the  grounds  of  contest,  employs 
very  comprehensive  terms.  They  embrace 
almost  every  concelvaUe  wrong  that  may  be 
perpetrated  in  the  holding  of  an  election, 
even  up  to  the  declaration  of  the  result 
The  legislature  doubtless  thought  they  had 
covered  the  entire  field  they  intended  to 
make  grounds  of  contest  They  had  the 
clear  right  to  define  the  grounds  on  which 
elections  could  be  contested,  and  to  make 
them  broad  or  restricted;  and  they  had  the 
equ.il  power  and  right  to  declare  that  the 
validity  of  no  election  should  be  contested  or 
questioned  save  on  the  grounds  and  for 
causes  prescribed  by  them.  Shall  we  arro- 
gate to  ourselves  the  right  to  say  they  did 
not  mean  what  they  said?  We  must  If  we 
can,  ascertain  the  sense  and  intention  of  the 
legislature  In  and  through  the  words  they 
employed,  and  we  must  not  be  led  off  by  a 
seemingly  hard  case  to  give  to  the  section 
an  intei-pretation  either  larger  or  smaller 
than  its  words  Import  "Words  of  Common 
use  are  to  be  understood  in  their  natural, 
plain,  ordlnaiy,  and  genuine  sig;niflcation,  as 
applied  to  the  subject-matter  of  the  enact- 
ment" End.  Interp.  St  §  2.  "When  the 
language  Is  not  only  plain,  but  admits  of  but 
one  meaning,  the  task  of  interpretation  can 
hardly  be  said  to  arise,  [and  those  Incidental 
rules  which  are  mere  aids,  to  be  Invoked 
when  the  meaning  is  clouded,  are  not  to  be 
regarded.]  •  •  •  It  is  not  allowable,  says 
Vattel,  to  interpret  what  has  no  need  of  in- 
terpretation. •  •  •  The  legislature  must 
be  Intended  to  mean  what  it  has  plainly  ex- 
pressed, and  consequently  there  Is  no  room 
for  construction.  •  •  •  But  whilst  It  may 
be  conceded  that  where  Its  provisions  are 
ambiguous,  and  the  legislative  intent  is 
doubtful,  the  effect  of  several  possible  con- 
structions may  be  looked  at  In  order  to  de- 
termine the  choice,  it  is  very  certain  that 
when  once  the  intention  is  plain  it  is  not  the 
province  of  a  court  to  scan  Its  wisdom  or  its 
policy.  Its  duty  Is  not  to  make  the  law  rea- 
sonable, but  to  expound  it  as  It  stands,  ac- 
cording to  the  real  sense  of  the  words."  Id. 
«4. 

The  first  codification  of  the  statutes  of  Ala- 
bama, known  as  the  "Code  of  1852,"  wait 
Into  operation  January  17,  1853.  We  have 
heretofore  given  a  copy  of  section  2864  of 
the  Code,  and  have  shown  that  it  was  con- 
tinued in  foroe^  without  any  change  wha^ 
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ever,  until  the  adoption  of  the  CJode  of  1886. 
We  have  also  shown  that  the  change  wrought 
by  the  Code  of  1886  effected  no  change  what- 
ever in  the  meaning  of  that  section.  In 
1858  the  first  Code  of  the  statutes  of  the  state 
of  Tennessee  was  adopted,  and  went  Into 
effect,  Meigs  and  Cooper  being  the  codlfiers. 
Section  3423  of  that  Code,  found  In  a  chap- 
ter devoted  to  proceedings  in  quo  warranto, 
is  nn  exact  copy  of  section  2664  of  the  Ala- 
bama Code  of  1852,  without  change  or  trans- 
position of  any  word,  letter,  or  even  punctua- 
tion p<^t  To  suppose  this  was  accidental 
would  be  to  suppose  almost  a  miracle. 
Theirs  was  manifestly  copied  from  ours. 
The  case  of  State  v.  Wright,  10  Helsk.  237, 
was  a  proceeding  on  Information  in  the  na- 
ture Of  quo  warranto.  The  commissioner 
of  registratlMi,  the  (^cer  cuarged  by  their 
statute  with  such  duty,  had  certified  la  his 
return  that  W.  had  received  the  largest  num- 
ber of  votes  and  was  elected.  Tlie  Informa- 
tion was  filed  by  one  C,  as  rdator,  who 
claimed  to  be,  and  was,  really  elected  sher- 
iff; and  the  purpose  was  to  have  W.  ousted, 
and  C.  proclaimed  sheriff.  The  case  was  one 
of  great  wrong  and  abuse  on  the  part  of  the 
commissioner  of  registration.  Their  statute, 
like  ours,  had  provided  for  a  contest  of  the 
election  for  sheriff,  and  the  question  was 
made  that  the  proceeding  by  information  In 
the  nature  of  a  quo  warranto  could  not  be 
entertained.  The  court,  quoting  section 
3123  of  their  Code,— the  same  as  our  sec- 
tion 3177,— said:  "A  cursory  reading  of  the 
particular  section  relied  on  would  seem  to 
give  force  and  plausibility  to  this  position." 
The  court  then,  by  a  process  of  reasoning 
not  susceptible  of  easy  comprehension,  at- 
tempts to  answer  this  interpretation  of  the 
statute.  The  writer  of  the  opinion  concludes 
what  be  has  to  say  on  this  feature  of  the 
case  in  the  following  language:  "I  appre- 
hend that  the  statute  should  be  construed 
as  tf  it  read,  'the  validity  of  any  election 
which  may  be  contested  under  this  Code,  by 
the  party  who  seeks  this  remedy,  cannot  be 
tried  under  the  provisions  of  this  chapter.' 
If  the  relator  In  this  case  had  resorted  to 
the  remedy  by  contest,  his  petition  would 
have  necessarily  shown  the  fact  that  a  ma- 
jority of  the  votes  actually  given  were  cast 
for  him.  This  was  an  election,  and  he 
would  have  been  very  properly  repelled  by 
the  answer  that,  being  the  elected  candi- 
date, and  having  a  clear  right  to  the  office, 
by  the  actual  popular  vote,  he  had  not 
adopted  the  appropriate  remedy  to  recover 
tlie  office."  We  may  well  inquire,  what  au- 
thority had  the  writer  of  that  opinion  to 
amend  a  solemn  act  of  the  legislature  by 
inserting  words  which  give  it  a  totally  dif- 
ferent meaning?  And,  In  r^erence  to  the 
second  subject  mentioned  in  the  language 
quoted,  most  contests  of  elections  are  based 
on  the  averment  that  the  contestant  received 
a  majority,  or  plurality,  as  the  case  may  be, 
of  the  legal  votes  cast,  and  that  by  fraud 


or  some  other  wrong  he  has  been  counted 
out,  and  the  contestee  improperly  proclaimed 
elected.  When  fraud  or  mistake  in  the 
count  is  the  grotmd  of  contest,  the  statement 
of  the  contestant  would  be  insufficient,  if 
It  did  not  show  that  upon  a  fair  count  of 
the  lawful  votes  cast  he  had  received  a 
plurality,  and  Is  therefore  entitled  to  Hxe 
office.  EUb  complaint  is  that  by  accident,  or 
by  a  graver  wrong,  the  plurality  of  the 
votes  cast  tor  him  has  failed  to  be  computed, 
and  by  that  means  he  has  failed  to  receive 
the  certificate  of  election  to  which  he  was 
entitled.  This  is  the  groundwork  on  which 
he  bases  his  contest,  and  the  mosrt  prominent 
point  of  his  contention — ^the  sine  qua  non  of 
his  claim— is  that  a  plurality  of  the  lawful 
'votes  was  cast  for  him.  Can  It  be  that, 
by  thus  showing  that  he  had  received  a  ma- 
jority or  plurality  of  the  votes  cast,  he 
placed  himself  In  the  category  or  dilemma 
in  which  he  could  be  "property  repelled  by 
the  answer  ttiat  being  the  elected  candidate, 
and  having  the  dear  right  to  the  office  by  the 
actual  popular  vote,  he  had  not  adopted  the 
appropriate  remedy  to  recover  the  office?" 
This  would  be  the  equivalent  of  the  water 
test,  when  witchcraft  was  punished  as  a 
crime.  It  is  not  uncharitable  to  conjecture 
that  the  hardship  of  this  case  exerted  some 
unconscious  influence  in  molding  the  decision. 
The  result  was  right,  and  possibly  the  court 
did  not  severely  scrutinize  the  methods  by 
which  it  was  attained.  Possibly  the  relator's 
proper  remedy  In  that  case  would  have  been 
a  mandamus  to  compel  the  commissioner 
to  file  the  proper  report, — ^the  one  first  made 
out  by  him.  At  all  evoits,  we  are  not  aUe 
to  perceive  on  wha/t  principle  their  statutory 
contest  was  not  open  to  him;  and  this  was 
a  complete  answer  to  the  information  in  the 
nature  of  quo  warranto,  as  clearly  declared 
by  their  statute,  (section  3423.)  Ten  years 
later  the  case  of  State  v.  Gossett  was  tried 
and  decided  in  the  same  court,  (9  Lea,  644,) 
In  the  same  form  of  proceeding, — information 
in  the  nature  of  quo  warranto,— and  over  the 
controverted  right  to  the  office  of  sheriff.  At 
that  time,  WUliam  F.  Cooper,  one  of  the  au- 
thors of  the  Code  of  1858,  and  one  of  the 
ablest  and  most  painstaking  Judges  that  ever 
sat  on  that  bench,  was  a  member  of  the 
court,  and  delivered  the  opinion  in  that 
case.  Tlie  case  turned  on  section  3423  of 
their  Code,  Identical  with  section  3177  of 
ours.  The  chancellor  had  entertained  the 
proceeding,  and  had  awarded  the  office  to 
the  relator.  In  the  supreme  court,  the  chan- 
cellor's ruling  was  reversed,  and  the  bill  dis- 
missed. Among  other  things  the  court, 
speaking  of  the  case  of  State  v.  Wright,  10 
H^k.  237,  said:  "The  Judge  who  deUvered 
the  opinion  of  the  court  adopts  the  more  ob- 
vious construction  that  the  Jurisdiction  under 
section  889  [the  section  which  provides  for  a 
statutory  contest]  is  exdusive,  but  argues 
that:  a  bill  filed  under  section  3409,  based 
upon  the  returns  as  madey  does  not  dispute 
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the  validity  of  the  Section,  and  is  therefore 
not  a  contest  of  the  election.  It  is,  in  this 
view,  only'  a  struggle  over  the  prima  facie 
case,  which  entitled  the  apparently  success- 
ful party  to  the  certificate  of  election,  leaving 
the  contest  of  the  election  to  be  made  by  a 
separate  salt  in  the  circuit  court  The  re- 
sult would  be  one  suit  tor  the  form,  and  an- 
othet  for  the  substance,  the  latter  being  post- 
poned imtil  the  protracted  litigation  of  the 
former  had  terminated.  The  argument  of 
the  opinion  does,  moreover,  assume  that  the 
court,  in  determining  the  prima  fade  right 
to  the  certificate  of  election,  may  go  be- 
hind the  certificate,  and  look  at  the  original 
returns  upon  wlilcb  the  returning  officer 
acted.  The  case  did  not,  however,  require 
a  consideration  of  this  point.  •  *  *  The 
decision  of  the  court  was  therefore  that  the 
oonunlasioner,  as  the  returning  officer,  had 
foood  that  the  returns  showed  that  the  re- 
lator was  elected  sherlfl,  and  had  made  a 
certificate  of  the  fact  to  the  relator,  and 
that  his  subsequent  acts  were  simply  void. 
It  was  not  necessary  to  go  behind  his  re- 
turn and  certificate.  The  court  merely  a»- 
certained  the  true  return,  installed  the  per- 
son entitled  under  it,  and  removed  a 
usurper,  who  had  no  legal  certificate.  The 
authorities  are  uniform  that,  except  in  a  di- 
rect proceeding  to  try  the  title  to  the  office^ 
the  correctness  of  the  decision  of  the  re- 
turning officer  caimot  be  called  in  question. 
McCrary,  Elect  §  221;  Ctooley,  C!onst  Llm. 
778.  It  is  one  thing  to  ascertain  that  de- 
cision, and  another  thing  to  Impeach  it.  To 
go  behind  it  1b  to  contest,,the  election,  and 
such  a  contest,  in  the  case  of  a  sheriff,  must 
be  Doade  under  the  Code,  {  889,"— correspond- 
ing to  our  section  396.  The  foregoing  ex- 
tract—and, more  fully,  the  entire  opinion. 
If  consulted— demonstrates  that  the  case  of 
State  V.  Wright,  10  Heisk.  237,  has  been  left 
without  a  semblance  of  authority  to  support 
It.  See,  also.  Batman  v.  Megowan,  1  Mete. 
(Ky.)  533;  Conner  v.  Conner,  8  Baxt  11; 
Hulseman  v.  Rems,  41  Pa.  St  396;  O'Doch- 
erty  v.  Archer,  9  Tex.  295;  State  v.  Marlow, 
15  Ohk)  St  114;  Clarke  v.  Kogere,  81  Ky. 
43;  State  v.  Berry,  14  Ohio  St  315.  The 
Judgment  of  the  drciilt  court  Is  reversed, 
and  this  court,  proceeding  to  render  the 
judgment  the  circuit  court  should  have  ren- 
dered, doth  order  and  adjudge  that  the  pro- 
ceedings on  information  In  the  nature  of  quo 
warranto  be  declared  null,  and  that  the  same 
be  quashed.     Reversed  and  rendered. 


(98   Ala.  616) 

J  ANNBY  et  al.  v.  MERCHANTS'  &  PLANT- 
ERS' NAT.  BANK  OF  MONTGOMERY. 

(Supreme  Court  of  Alabama.     July  27,  1893.) 

Pi.n>eB  or  Stock  — Claims  of  Pledoob  AOiiXar 

COBFOftATION— BSTOFPKI. 

One  who  pledges  stock  Is  not  thereby 
estopped  to  assert  his  claims  against  the  cor- 
poration for  money  owing  him,  and  therefore 


his  assignee  for  the  lienefit  of  creditors  can 
enforce  such  claims,  though  it  render  the  stock 
worthless. 

Appeal  from  chancery  -court,  Montgomery 
county;  John  A.  Foster,  Chancellor.  , 

Suit  by  the  Merchants'  &  Planters'  Na- 
tional Bank  against  Janney  &  Cheney  for  in- 
junction, etc.  From  a  decree  overruling  re- 
spondents' demurrers  to  the  bill,  they  ap- 
peal.   Reversed. 

Tompkins  &  Troy  and  Horace  Stringfel- 
low,  for  appellants.  Brlckell,  Semple  & 
G-unter,  for  appellee. 

COLEMAN,   J.     Ifoses    Bros,    ovraed   40 

shares  of  the  capital  stock  of  the  Montgom- 
ery Real-Estate  Association,  a  corporation, 
which  they  pledged  as  Becm-lty  for  a  loan 
of  money  obtained  by  them  from  the  Mer- 
chants' &  Planters'  National  Bank.  At  the 
time  of  the  loan  and  pledge  of  the  stock, 
Moses  Bros,  were  creditors  of  the  Mont- 
gomery Real-Estate  Association,  and,  after 
obtaining  the  loan  and  making  the  pledge, 
the  association  became  Indebted  to  them 
for  an  additional  amount  Moses  Bros,  be- 
came financially  embarrassed,  and  made  a 
general  assignment  of  all  their  effects  to 
Janney  &  Cheney,  for  the  benefit  of  aU  their 
creditors.  The  assignees  sued  In  a  court  of 
law  upon  the  debts  due  Moses  Bros.,  and 
which  passed  to  them  by  virtue  of  the  as- 
signment, and  obtained  Judgment  against 
the  Montgomery  Real-Estate  Association. 
Execution  upon  this  Judgment  was  levied 
upon  the  property  of  the  Montgomery  Real- 
Estate  Association,  and  the  trustees  were 
proceeding  to  enforce  the  collection  of  their 
judgment  by  a  sale  of  the  property  when  the 
Merchants'  &  Planters'  National  Bonk,  ap- 
pellee, filed  the  present  bill  in  chancery,  the 
purpose  of  which  was  to  enjoin  the  execu- 
tion sale  of  the  property,  and  require  the 
trustees  to  redeem  the  stock  pledged  by 
Moses  Bros,  before  enforcing  their  Judgment 
against  the  Montgomery  Real-Estate  Asso- 
ciation by  a  sale  of  its  property.  The  bill 
also  prays  for  a  decree  for  the  sale  of  the 
stock  pledged,  and  the  application  of  the 
proceeds  to  the  satisfaction  of  complain- 
ants'  debt 

It  is  averred  in  the  bill  that  the  property 
levied  upon  by  execution  is  the  entire  prop- 
erty of  the  Montgomery  Real-Estate  Associa- 
tion, and  that  its  value  is  not  more  than 
sufficient  to  pay  the  Judgments  and  other 
indebtedness  of  the  association,  so  that  its 
sale  under  execution  will  render  valueless 
the  stock  pledged  as  a  security  for  com- 
plainants' debt  Complainants  might  proper- 
ly call  upon  the  respondent  to  redeem  the 
pledge,  and,  in  the  event  of  Its  failure  to  do 
so,  pray  for  a  sale  of  the  pledge,  and  the 
application  of  the  proceeds  to  their  debt, 
and  no  doubt  It  would  be  the  duty  of  the  as- 
signees to  redeem  the  stock  pledged  In  the 
Interest  of  other  creditors  of  Moses  Bros. 
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tf  it  appeared  from  the  bill  that  tbe  valve 
of  the  stock  exceeded  the  debt  for  which 
It  was  pledged.  But  that  Is  not  the  present 
case.  The  qnestlon  presented  by  the  bill 
is  whether  one  who  la  a  creditor  of  and 
Btoditaolder  In  a  corporation,  by  pledging  his 
stock  to  secure  an  individual  liability  to  a 
third  party,  thereby  estops  himself  from  col- 
lecting his  debt  against  the  corporation  un- 
til be  redeems  the  pledge.  The  assignees  of 
Hoses  Bros.,  by  the  assignment,  acquired 
no  greater  rights  than  Moses  Bros,  held; 
and,  If  the  contract  of  pledge  operates  an 
estoppel  as  to  them,  their  assignees  will  be 
estopped.  Insurance  Co.  v.  Hamper,  73  Ala. 
346;  Walker  v.  -Miller,  11  Ala.  1067.  The  bill 
does  not  pretend  that  Moses  Bros,  were 
guilty  of  any  fraud  in  the  transaction,  or 
made  any  misrepresentation,  or  were  guilty 
of  concealment,  or  held  out  any  improper 
inducements  as  to  the  stock,  or  made  any 
express  promises  as  to  their  future  action,  or 
false  affirmation  as  to  existing  facts.  The 
rights  of  the  parties,  then,  are  those,  and 
none  other,  which  arise  from  the  contract 
of  pledging  the  stock.  What  did  Moses 
Bros,  pledge?  What  is  stock,  and  what 
rights  and  privileges  compose  its  constitu- 
ents? Many  writers  have  undertaken  to  de- 
fine "stock."  We  need  not  repeat  them.  All 
agree  that  capital  stock  is  a  security  for  the 
creditors  of  a  corporation.  That  stock  entities 
its  holder 'to  share  in  the  management  of  the 
corporate  business,  to  share  in  Its  profits 
during  its  existence,  and  in  the  surplus '  as- 
sets, after  paying  aU  its  indebtedness.  The 
claims  of  creditors  have  priority  of  stock- 
holders. They  must  be  first  satisfied,  even 
to  the  exhaustion  of  the  capital  stock  and 
all  the  assets  of  the  corporation,  to  the  ut- 
ter destruction  of  the  value  of  the  stock, 
If  necessary,  before  the  holder  of  stock  can 
lay  any  prior  claim  to  share  in  the  profits 
or  In  the  distribution  of  the  property  of  the 
corporation.  In  the  application  of  this  prin- 
ciple, there  is  no  discrimination  against 
creditors  who  are  also  stockholders.  Moses 
Bros.,  as  creditors  of  the  Montgomery  Real- 
Bstate  Association,  were  entitied  to  have  the 
assets  of  the  corporation  applied  to  the  pay- 
ment of  their  debt,  although  It  rendered 
valueless  every  stockholder's  Interest  in  the 
corporate  property,  including  their  own 
stock.  Certainly  the  pledgee  of  the  stock 
acquired  no  greater  right  than  the  pledgor 
held  and  owned  as  a  stockholder.  Their 
rights  as  creditors  remained  unimpaired, 
and  these  rights  passed  to  their  assignees. 
It  is  no  impairment  of  the  value  of  the 
stock  to  apply  the  assets  of  the  corporation 
to  the  payment  of  its  Just  debts,  in  prefer- 
ence to  applying  It  for  the  benefit  of  a 
stockholder  or  his  assignee.  Stock  is  subor- 
dinate to  the  claims  of  all  the  creditors  of 
the  corporation,  and  has  no  intrinsic  value 
superior  to  their  claims.  This  is  the  extent 
of  property  rights  Inherent  in  stock.  The 
pledgee  knew,  when  he  received'  the  stock. 


all  the  debts  of  the  corporation  must  first 
be  paid;  and,  if  the  assets  were  insufficient 
for  this  primary  purpose,  the  dtock  would 
be  valueless.  Tills  Is  what  the  pledgee  con- 
tracted for  when  he  agreed  to  accept  and 
did  receive  the  stock  as  a  pledge,  and  noth- 
ing more.  Unless,  therefore,  Moses  Bros, 
were  guilty  of  fraud,  misrepresentation,  un- 
lawful concealment,  or,  by  some  promise  or 
false  affirmation  as  to  existing  conditions, 
have  estopped  themselves  from  asserting 
the  rights  of  creditors,  or  unless  the  cmitract 
of  pledge  of  Itself  operates  as  an  estoppel 
upon  them  as  creditors,  complainants'  bill 
In  this  respect  is  wltliout  equity.  There  is 
no  averment  In  the  bill  of  any  express  act  or 
declaration  or  omission  which  would  oper- 
ate an  estoppeL  Does  the  contract  of  pledge 
by  implication  create  an  estoppel  upon  their 
rights  as  creditors  to  enforce  the  payment 
of  their  debt?  Clearly  not  Stock  does  not 
create  the  relation  of  debtor  and  creditor 
between  the  bolder  of  the  stock  and  the 
corporation.  By  the  pledge,  complainants 
did  not  acquire  a  debt  against  the  real- 
estate  association.  It  was  simply  stock,— 
a  property  Interest,— which  entitled  the 
owner  to  share  in  the  management  of  the 
corporate  affairs,  to  share  proportionately 
In  the  dividends,  and,  when  dissolved.  In  the 
surplus  assets  after  payment  of  all  debts. 
It  is  argued  that  the  pledgor,  as  in  case  of 
a  mortgagor,  can  do  no  act  to  Impair  this 
propei-ty  Interest  after  pledging  it  We 
think  the  proposition  sound,  but  the  act 
complained  of— that  of  a  creditor  enforcing 
his  claim  against  the  corporation— is  not 
within  the  operaticn  of  the  principle  In- 
voked. To  apply  the  benefit  of  this  princi- 
ple to  stock  would  invest  It  with  a  value 
it  never  possessed,— that  of  sharing  in  the 
distribution  of  the  assets,  In  preference  to 
that  of  a  creditor.  The  mere  c<Mitract  ot 
pledge,  without  more,  carries  with  it  no 
such  agreement  If  there  was  a  defect  in 
titie  at  the  time  of  the  pledge,  doubtiess  a 
better  titie  afterwards  acquired  by  the 
pledgor  would  inure  to  the  pledgee;  or  the 
pledgor  of  the  stock  might  be  estopped,  by 
the  principle  Invoked,  from  interfering  with 
the  management  of  the  corporate  business, 
to  the  detriment  of  the  stock  pledged,  or 
from  shoring  in  the  dividends.  If  any  were 
declared,  or  If  in  any  way  he  should  under- 
take to  prevent  the  holder  from  sharing  in 
thii  surplus  on  dissolution  after  payment  of 
all  claims.  Such  conduct  affects  directly 
the  value  of  the  security  pledged,  and  the 
doctrine  of  estoppel  would  Intervene  for  the 
protection  of  the  pledgee.  Where  all  these 
interests  are  preserved  and  fully  protected, 
it  cannot  be  said  the  value  of  stock  as  such 
is  diminished.  Suppose  the  pledgee,  in  the 
exercise  of  his  undoubted  riglit,  should  sdl 
the  stock,  and  a  third  person  become  the 
purchaser;  the  ptirchaser  would  succeed  to 
all  the  rights  of  both  pledgor  and  pledgee. 
Moses  Bros,  would  no  longer  be  stockhold- 
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en  but  would  contlnne  aa  creditors  of  the 
corporation.  If  the  proceeds  of  the  sale 
of  th9  stock  should  prove  Insofficieat  to  sat- 
isfy the  debt  due  the  pledgee,  must  the 
pledgor  pay  the  balance  due,  before  he  can 
collect  his  debt  from  the  corporation?  Or 
could  the  purchaser  of  the  stock  require  the 
pledgor  to  redeem  It  from  him,  before  he 
would  be  permitted  to  proceed  to  enforce 
his  judgment?  This  would  seem  to  be  the 
legitimate  conclusion  from  the  argument  of 
the  complainants.  We  find  nothing  in  the 
contract  of  the  pledge  of  the  stock  by  Moses 
Bros,  which  implied  the  further  pledge  by 
Moses  Bros,  of  their  claim  against  the  cor- 
poration, then  existing  or  afterwards  ac- 
quired, or  which  subordinated  their  rights, 
a.<*  creditors,  to  the  rights  of  the  pledgee. 
We  do  not  think  such  an  agreement  was 
contemplated  by  the  parties.  The  demur- 
rer to  the  bill  was  well  taken,  and  the  court 
erred  In  Its  decree  overruling  the  demurrer. 
If  the  complainant  desires  the  assistance  of 
a  court  of  equity  to  decree  a  sole  of  the 
stock,  the  bill  might  be  retained  for  this 
purpose.   Seversed  and  remanded. 


OOO  AU.  B71) 

TTSON  T.  CHESTNUT. 
(Supreme  Court  of  Alabama.  July  27,  1803.) 
Ck>irnuoT  or  Iibasb  —  Covaimrr  vob  Possession 
— Re»o»hatioh. 
A  oov^ant  in  a  contract  of  lease,  guar- 
antying iwssessioa  of  the  premises  for  the  term 
of  tlie  lease,  intentionally  inserted,  will  not  be 
reformed  so  as  to  be  conditional  on  the  prem- 
ises not  b^ng  redeemed  from  a  mortgage  fore- 
dosnre,  in  the  absence  of  clear  and  satisfactory 
proof  that  such  waa  the  intention  of  the  par- 
ties. 

Appeal  from  chanc»y  court,  Lowndes 
county;  John  A.  Foster,  Chancellor. 

Suit  by  M.  M.  Tyson  against  J.  a  Chestnut 
for  injunction  and  reformation  of  a  contract 
of  leasing.  The  bill  was  dismissed,  and 
complainant  appeals.    Affirmed. 

J.  O.  Blchardson,  for  appellant  Gamble  te 
Powdl,  for  appellee. 

OOIiDMAN,  J.  3.  O.  Che«tmit  soed  Oua 
complainant,  Tyson,  In  a  court  of  law,  to 
recover  damages  for  the  breach  of  a  contract 
of  leasing  for  a  term  of  four  years.  The 
lessor,  "Tyson,  guarantied  to  said  Chestnut 
the  peaceable  and  legal  possession  of  the 
place  above  mentioned  for  the  time  sped- 
fled,"  (which  was  four  years.)  and  it  la  for 
an  alleged  breach  of  this  covenant  that  the 
said  Chestnut  sued.  The  complainant,  Ty- 
son, filed  the  present  bill,  praying  for  an 
injunction,  and  the  reformation  of  the  con- 
tract of  tease.  The  averment  of  the  bill  is 
that,  wbeo  "said  lease  and  contract  waa 
made  it  waa  the  express  Intention,  contract, 
and  und«-standinff  that  the  lease  should  bo 
subject  to  the  redemption  of  Bwing,  Dick- 
son, and  others,  and  should  not  be  in  force 
or  binding  after  such  redemption;  that  die 


lease  should  contlnTte  111  force  during  the  four 
years,  provided  said  lands  were  not  re- 
deemed. Then  and  in  that  ereot,  and  from 
that  time,  the  lease  should  be  inoperative, 
and  the  unpaid  rent  should  not  be  collectible; 
that  the  scrivener  who  drew  the  notes  and 
lease  omitted  to  insert  or  make  a  part  of 
such  lease  the  said  provision,"  etc.  The  re- 
spondent. Chestnut,  answered  the  bill,  de- 
nying the  material  allegations  aa  to  any  omis- 
sion from  the  contract  of  lease,  and  averred 
that  It  was  in  accordance  with  the  lease 
contract,  as  made,  and  that  he  required  of 
the  lessor  the  guaranty  before  he  would  rent 
the  land  for  four  years.  The  cause  was 
submitted  on  the  evidence,  and  the  chancery 
court  refused  the  complainant  relief,  and  dis- 
missed the  blU. 

We  have  no  doubt  of  the  correctness  of 
the  condnsion  reached  by  the  chancery  court. 
It  Is  very  dear  from  the  evidence  of  the 
respondent,  and  also  of  the  scrivener,— 
who  was  the  son-in-law,  and  for  drawing  the 
lease,  and  negotiating  the  terms  of  the  lease, 
the  aggent,  of  the  lessor,— that  the  guaranty 
was  Inserted  Intentionaliy.  The  parties  dif- 
fer materially  as  to  the  piirpose  and  effect 
Intended  by  the  insertion  and  making  a  part 
of  the  lease  the  guaranty  for  "peaceable  and 
legal  possession."  The  evldmce  for  comidaln- 
ant  tends  to  show  that  it  was  inserted 
merely  to  protect  the  leasee  against  all  loss 
for  any  improvements  he  might  place  upon 
the  rented  premises  if  the  lands  should  be 
redeemed  within  the  p^lod  of  the  lease, 
but  contends,  and  offers  evidence  to  show, 
that  it  was  not  int«ided  to  guaranty  the  pos- 
session. Respondent  insists  that  the  prem- 
ises were  greatly  out  of  repair,  and  requtre<I 
the  expenditure  of  a  large  sum  of  money 
to  put  the  premises  in  condition  for  hablta- 
tlMi  and  farming  purposes,  and  that  he  was 
not  willing  to  lease  them  for  a  shorter  term, 
nor  witiiout  a  guaranty  for  peaceable  pos- 
session during  the  entire  period  of  four  years. 
The  case  made  by  the  bill,  and  the  relief 
prayed.  Is  that  the  contract  be  so  reformed 
tbat  It  "will  be  subject  to  redemption,  and 
continue  in  force  during  the  four  years,  pro- 
vided said  lands  were  not  redeemed,  but. 
If  said  lands  were  redeemed,  then  and  from 
that  tUne  the  lease  should  be  Inoperative," 
etc.  It  Is  evident,  not  only  from  the  bill 
of  complaint,  but  from  the  evidence  of 
both  complainant  and  respondent,  the  guar- 
anty waa  not  Inserted  by  mistake  or  fraud. 
Now,  if  this  contract  was  reformed  In  the 
respect  prayed  for,  the  entire  contract  would 
be  changed.  The  guaranty  would  be  inef- 
fectual to  accomplish  the  purxKises  which 
complainant's  evidence  admits  were  intended, 
and  would  be  wholly  inoperative.  Equity 
will  reform  Instrtmients  under  proper  aver- 
ments and  proof,  but,  to  authorize  a  reforma- 
tian  of  a  vrrltten  contract  whldt  Is  resisted, 
the  proof  must  be  dear,  exact,  and  satisfac- 
tory, and  the  burden  rests  upon  the  party 
complaining.    Campbell  r.  Hatchett,  55  Ala. 
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S48;  Alexander  t.  Caldwell,  Id.  517;  Hoiw- 
ton  T.  Faul,  8C  Ala.  232,  5  South.  Rep.  433; 
Clark  V.  Hart,  57  Ala.  390;  Obland«r  ▼. 
Dexter,  (Ala.)  12  South.  Rep.  51.  OChe  evl- 
deuce  satisfies  us  that  the  lessor  did  not  an- 
ticipate a  redemption  of  the  land,  and  it 
may  be  the  lessee  did  or  did  not.  The  lessee 
provided  against  possibilities  in  this  respect, 
and  the  Lessor  must  bear  the  consequences 
of  her  mistaken  Judgment  or  neglect.  The 
proof  falls  for  short  of  that  required  to  au- 
thorize the  relief  prayed  for  in  her  biU. 
There  is  no  error  in  the  record,  and  the  case 
must  be  affirmed. 


(98   Ala.   628) 
CHAPMAN  T.  FIRST  NAT.  BANK  OF 
MONTGOMBBT. 

(Supreme  Court  of  Alabama.     July  27,  1893.) 
Chattel,  Mobtoaoe  —  LtvERT  Stable  Ebepbb  — 

EXFENSB    OF    EeEPINO    BtOCK  —  PbIORITT     OP 

LlENB. 

Code,  i  8089,  which  proTides  that  any 
keeper  of  a  livery  stable  shall  have  a  lien 
on  all  stock  kept  and  fed  by  him,  for  the  pay- 
ment of  his  charges,  and  he  shall  have  the 
right  to  retain  the  stock  for  the  payment  of 
such  charges,  does  not  give  such  keeper  a  lien 
superior  to  the  lien  of  a  prior  mortgage  on 
stock  so  kept  by  him. 

Appeal  from  drcnlt  court,  Montgomery 
county;  John  R.  Tyson,  Judge. 

Action  by  the  First  National  Bank  of  Mont- 
gomery against  B.  F.  Chapman  for  money 
had  and  received.  From  a  Judgment  en- 
tered on  the  verdict  of  a  Jury  directed  by 
the  court  in  favor  of  plaintiff,  defendant  ap- 
peals.    Affirmed. 

The  cause  was  tried  on  an  agreed  state- 
ment of  facts,  which  was  substantially  as  fol- 
lows: On  August  31,  1888,  one  R.  J.  Cham- 
bens  was  indebted  to  the  plaintiff  in  the 
sum  of  $1,500,  and  to  secure  this  indebted- 
ness the  said  Cihambers  executed  to  the 
plaintiff  a  mortgage  on  certain  personal  pnq>- 
erty,  including  two  mules,  the  proceeds  of 
the  sale  of  which  are  involved  in  this  cause. 
This  mortgage  waa  dnly  recorded  in  the  office 
of  the  probate  Judge  of  Montgomery  county 
on  September  6,  1888.  The  said  Cihambers 
was  at  that  time,  and  baa  ever  since  been, 
a  resident  of  Montgomery  county;  and  said 
property  was  owned  by  him,  and  kept  in 
eald  county.  Afterwards,  in  the  year  1880. 
said  Chambers,  while  in  the  possession  of 
said  mules,  put  them  In  the  livery  stable 
of  John  H.  Clisby,  in  the  dty  of  Montgomery, 
where  the  same  were  kept  and  fed  by  the 
said  Clisby  aa  a  livety  stable  proprietor,  the 
said  Ciluimbers  becoming  Justly  Indebted  to 
the  said  C91sby  for  the  reasonable  feeding 
and  keeping  of  said  mules  at  said  livery  sta- 
ble in  the  sum  of  $200.  Afterwards  the 
plaintiff  and  John  H.  Clisby  each  (dalmed  to 
have  a  prior  lien  upon  said  mules.  On 
ManA  18,  1891,  with  the  consent  of  B.  J. 
Chambers,  tiie  mortgagor,  they  entered  Into 
an  agreement  in  writing  by  which  it  was 
agreed  that  the  mulea  were  to  be  sold  by 


the  defendant,  (Thapman,  and  the  proceeds 
held  by  him  for  the  b«ieflt  of  whichever 
party  was  held  to  be  oitltled  to  the  same. 
In  pursuance  of  said  agreement  tlie  said 
Chapman,  on  March  18,  1891,  sold  tlie  two 
mules,  and  received  therefor  the  stun  of 
$200,  which  he  now  holds  in  his  possesBion, 
and  for  which  the  plaintiff  now  brings  this 
actlML 

A.  A.  Wiley,  for  appellant.  Tomiikias 
&  Troy,  for  appdlea. 

HABALSON,  J.  The  only  question  pre- 
sented by  this  record  is,  has  the  statatory 
lien  of  a  livery  stable  keeper,  given  by  sec- 
tion 3089  of  the  C!ode,  for  the  keeping  and 
feeding  of  stock,  precedence  over  a  mort- 
gage on  the  animals  previously  given  by 
their  owner,  the  law  day  of  the  mortgago 
having  passed,  and  the  animals  remaining 
In  the  possession  of  the  mortgagor?  That 
section  reads:  "Any  keeper,  owner  or  pro- 
prietor of  a  livery  stable  shall  have  a  lien 
oa  all  stock  kept  and  fed  by  him,  for  the 
payment  of  his  charges  for  keeping  and 
feeding  such  stock,  and  he  shall  have  the 
right  to  retain  the  stock,  or  so  mxuix  thereof 
as  may  be  necessary,  for  the  payment  of 
such  charges."  This  question  is  an  tmde- 
elded  one  in  this  state,  and  there  is  a  oc«i- 
fllct  in  the  authMitles  <«  it  Mr.  Joaes, 
in  Ms  work  on  Liens,  with  these  conflicting 
authorities  before  him,  says:  "A  chattel 
mortgage  upon  a  horse  is  superior  to  a  sub- 
sequent lien  of  a  livery  stable  keeper,  where 
the  horse  Is  placed  in  the  stable  by  the 
mortgagor  after  the  making  of  the  mortgage, 
without  the  knowledge  of  the  mortgagee," 
and,  as  reasons  leading  to  this  conclusion,  he 
adds:  "It  is  not  to  be  supposed  that  a  stat- 
ute giving  a  ilea  for  the  keeping  of  Mnlmni^ 
was  intended  to  violate  fundamental  rights 
of  property,  by  enabling  the  possessor  fb 
create  a  lien  without  the  consent  of  tbe' 
mortgagee,  when  the  person  in  possession 
could  confer  no  rights,  as  against  the  mort- 
gagee, by  a  sale  of  the  animals.  The  keeper 
of  animals  Intmsted  to  him  by  the  mort- 
gagor  undoubtedly  acquires  a  lien  as  against 
the  mortgagor,  but  it  is  a  lien  only  upon  sndi 
Interest  In  them  as  the  mortgagor  had  at 
the  time,  and  not  a  lien  as  against  the  mort- 
gagee, between  whom  and  the  keeper  of 
the  animals  there  is  no  privity  of  contract. 
The  mortgagor,  though  In  possession,  is  in  no 
sense  the  mortgagee's  agent,  nor  does  he 
sustain  to  the  mortgagee  any  relations  whidi 
authorize  him  to  contract  any  liability  on 
his  belialf.  The  statute  cannot  be  construed 
to  authorize  the  mortgag^or  to  subject  the 
mortgagee's  Interest  to  a  lien,  without  his 
knowledge  or  consent,  as  security  for  a  Ua>- 
billty  of  the  mortgagor,  unless  sndi  a  con- 
struction clearly  appears,  from  the  language 
of  the  statute,  to  be  unavoidable."  In  sup- 
port of  these  views  he  cites  Jackson  v.  Kas- 
seall,  30  Hun,  231;  BisseU  v.  Pearce,  28  N. 
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¥.  252;  Charles  t.  Neigelsen,  15  HI.  App. 
17;  Sargent  v.  Usher,  55  N.  H.  287;  Bank 
T.  Lowe,  IZ  Neb.  68,  83  N.  W.  Rep.  482; 
Easter  ▼.  Goyne,  51  Ark.  222,  11  S.  W.  Rep. 
212;  McCreary  t.  Gaines,  55  Tex.  485;  Small 
T.  Robinson,  69  Me.  425;  Jones,  Ohat  Mortg. 
I  474.  The  contrary  construction,  sustained 
by  respectable  authority,  proceeds  upon  the 
Idea  that  the  animals  must  be  preserved,  and 
that  their  preservatiai  Inures  to  the  bene- 
fit of  the  mortgagee;  that  the  lien  is  of 
statutory  creation,  purely,  and  a  mortgage 
executed  whUe  the  statute  Is  of  force  is 
taken  In  subordination  thereof,  and  is  sub- 
ject to  such  statute,  aa  a  general  rule  of 
law;  that  a  mortgagee,  when  he  takes  a 
mortgage,  takes  it,  in  legal  contemplation, 
with  full  knowledge  of,  and  subject  to,  the 
rights  (A  a  person  who  may  keep  the  prop- 
erty at  the  request  of  the  mortgagor  or 
other  lawful  possessor,  under  the  statutory 
lien,  as  he  would  do,  to  a  common-law  liem 
Hammond  r.  Daniolson,  126  Mass.  294;  Col- 
quitt V.  KIrkman,  47  Ga.  555;  Smith  v. 
Sterens,  86  Minn.  803,  31  N.  W.  Rep.  55; 
Case  T.  AUm,  21  Kan.  217-220;  WilUams 
T.  Allsup,  10  O.  B.  (N.  S.)  417;  The  Granite 
State,  1  Spr.  277. 

It  is  for  us  to  determine  which  of  these 
conflicting  views  is  more  consonant  with  rea- 
son, and  the  policy  of  our  own  statutes. 
Thus  aided,  we  may  the  more  readily  arrive 
at  the  intention  of  the  legislature  in  the  cre- 
ation of  this  statutory  Uen.  Our  registra- 
tion laws  proceed  upon  the  idea  that  no  one 
with  notice  of  a  mortgage  on  persooal  prop- 
erty has  the  right  to  deal  with  it,  in  any 
wise,  to  the  prejudice  of  the  mortg;agee, 
and  that,  with  knowledge  or  notice  of  the 
existence  of  the  mortgage,  he  can  acquire 
no  rights  in  or  title  to  the  property  m<Ht- 
gaged  which  are  not  in  subordination  to  those 
of  the.  mortgagor;  and  we  can  perceive  wS 
reason.  In  the  absaice  of  a  provision  of  the 
statute  to  that  effect,  to  exempt  a  livery  sta- 
ble keeper,  more  than  any  other  person,  from 
the  force  and  effect  of  our  registration 
laws.  It  is  not  for  us  to  give  these  stat- 
utes any  such  construction  unless  we  are 
constrained  to  do  so  by  the  manifest  inten- 
ti(m  of  the  l^^islatare.  These  laws  are  of 
universal  and  unvarying  application  to  all 
persons  and  classes  not  specially  exempted 
by  statute.  Code,  S  1814  Accordln«^,  we 
have  held  that  the  due  r^lstratlon  of  a 
mortgage  on  personal  property  is  constmc- 
tive  notice  to  those  who  deal  with  the  prop- 
erty, as  binding  on  them  as  actual  notice 
would  be,  (Hudmon  v.  Du  Bose,  85  Ala.  446, 
5  South.  Rep.  162;  Heflin  v.  Slay,  78  Ala. 
180;  Mayer  v.  Taylor,  69  Ala.  403,)  and  that 
a  factor  or  commission  merchant,  for  in- 
stance, receiving  and  selling  cotton  for  a 
mortgagor,  without  actual  notice  of  the 
mortgage,  is  liable  in  trover  to  the  mort- 
gagee, if  tfae  mortgage  has  been  properly 
recorded  In  the  county  in  which  the  cotton 
was  raised,  (Maiiu  t.  Roblnscm,  82  Ala.  70, 


2  South.  Rep.  292;  Hudmon  ▼.  Du  Bose,  su- 
pra.) It  will  hardly  be  cont^ded  that  VC.  the 
mortgagor,  when  he  took  the  animals  mort- 
gaged to  the  livery  stable  keeper,  had  noti- 
fied him  that  the  plaintiff  held  a  mortgage 
on  them  to  secure  a  debt  which  he  owed  it, 
the  stable  keeper  would  have  been  justified 
and  protected,  under  our  statute  and  deci- 
sions, in  taking  them  Into  his  charge  and 
keeping,  to  the  prejudice  of  the  plaintiff, 
and  yet  the  registration  of  plaintiff's  mort- 
gage was  as  effective  as  actual  Imowledge 
of  plaintiff's  rights  and  Interests  in  the  prem- 
ises. The  legislature,  in  the  creation  of  this 
lien,  did  It,  we  must  presume,  with  refer- 
ence to  our  registration  statutes,  and  the  gen- 
eral policy  of  our  law  for  the  protection  of 
mortgagees  of  personal  property.  In  the 
adoption  of  the  statute,  it  gave  no  preference 
or  priority  of  lien  over  prior  mortgages  or 
Incumbrances.  The  court  below  did  not  err 
in  giving  the  general  charge  for  the  plaintiff, 
and  in  refusing  a  like  charge  for  defendant. 
Affirmed. 


(S9  AlL   230) 

GOODEN  V.  MOSES  et  al. 
(Supreme  Court  of  Alabama.     July  27,  1893.) 
Contract  to  Loak  Mokst  —  Bbiaoh  —  Hbaburk 

OF  DaHAGSB — EVIDBKGE. 

1.  A  vendee  of  real  estate  Is  entitled  to 
recover  nominal  damages  only  of  the  vendor 
for  a  breach  of  a  contract  to  loan  the  vendee 
money  with  which  to  build  a  honae  on  the  land, 
where  it  does  not  appear  that  the  vendee  made 
any  effort  to  borrow  the  money  of  others,  or 
that  for  any  reason  she  conld  not  have  bor- 
rowed it  if  she  had  made  such  effort 

2.  In  an  action  by  the  vendee  for  a  breach 
of  such  contract  it  appeared  that  it  provided 
that  plaintiff  shontd  pay  a  certain  snm  monthly, 
and  that,  if  she  failed,  defendant  conld  annul 
the  contract,  and  retain  a  certain  part  of  each 
monthly  payment  received  as  rent,  which  part 
was  "agreed  by  the  parties  to  be  the  monthly 
rental  value  of  the  premises,"  which  was  a 
vacant  lot.  The  contract  was  introduced  in  ev- 
idence, bnt  there  was  no  evidence  of  what 
would  have  l)een  the  rental  value  of  the  lot  if 
It  had  been  improved  by  the  erection  of  a  house 
thereon  of  the  value  mentioned  in  the  contract. 
Bdd  that,  if  the  measure  of  plaintiff's  dam- 
ages was  the  difference  between  the  rental 
value  of  the  lot  improved  and  unimproved, 
there  was  no  evidence  on  which  to  base  a  re- 
covery. 

3.  Evidence  as  to  the  value  of  the  lot  at 
the  date  of  such  contract  and  at  the  time  suit 
was  brought  is  irrelevant. 

Appetil  from  circuit  court,  Montgomery 
county;  J.  R.  Tyson,  Judge. 

Action  by  Carrie  Gooden  against  Moses 
Bros,  for  breach  of  a  contract  to  loan  plain- 
tiff a  certain  sum  of  money  with  which  to 
improve  a  lot  bought  by  plaintiff  of  defend- 
ants. From  a  judgment  in  favor  of  plaintiff 
for  nominal  damages  only,  she  appeals.  Af- 
firmed. 

Brlckell,  Sample  &  Ounter,  for  appellant. 
Tompkins  &  Troy,  for  appellees. 

HARALSON,  J.  This  suit  Is  for  the  breach 
of  a  contract,  the  mbstanoe  of  which,  ao  tar 
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as  necessary  to  recite  It,  was  that  the  de- 
fendauta,  Moses  Bros.,  agreed  to  sell  to  the 
plaintiff,  Carrie  Oooden,  a  certain  lot  of  land 
in  the  city  of  Montgomery  at  the  price  of 
$622.50,  $150  of  which  plaintiff  was  to  pay, 
and  did  pay,  in  casli,  and  the  balance  was 
to  be  paid  in  monthly  Installments  of  $15 
each,  with  interest;  and  defendants,  on  the 
full  payment  of  the  purchase  money,  were  to 
give  to  plaintiff  a  warranty  deed  to  the  prop' 
erty.  The  contract  contained  the  provision, 
also,  that  if  plaintiff  failed  to  pay  said  in- 
stallments of  deferred  payments  of  the  pur- 
chase money,  the  defendant  should  have  the 
right  to  annul  the  contract,  take  possession 
of  the  lot,  and  retain  out  of  the  money  paid 
$8.50  as  rent  per  month  up  to  the  date  of 
forfeiture,  returning  the  surplus,  if  any,  to 
plaintiff.  The  sum  of  $8.60  was  "agreed  and 
declared  by  the  parties  to  be  the  monthly 
rental  value  of  the  premises."  The  plaintiff 
agreed  to  keep  the  property  insured  for  the 
benefit  of  the  defendants.  After  all  the 
foregoing  and  some  other  stipulations  comes 
the  following  and  final  clause  of  the  contract: 
"And  it  is  agreed  between  the  parties  to 
this  agreement  that  the  parties  of  the  first 
part  [defendants]  will  advance  three  hun- 
dred dollars  to  build  a  house,  the  said  party 
of  the  second  part  [plaintiff]  obligating  her- 
self to  repay  the  said  amount  as  the  lot  Is  paid 
for,  and  to  keep  the  building  insured."  The 
contract  was  introduced  in  evidence  by  the 
plaintiff,  and  she  proved  that  she  had  com- 
plied with  her  part  of  it;  that  the  lot  was  a 
vacant  one,  suitable  only  for  a  dwelling 
house,  and  that,  unimproved,  the  rental  val- 
ue of  the  lot  was  nothing;  that  she  took  a 
carpenter  to  defendants,  with  estimates  for 
a  $300  house,  and  defendants  said  the  esti- 
mates were  too  high,  and  they  would  get 
their  carpenter  to  put  up  a  house  for  that 
sum,  but  had  never  done  so,  nor  advanced 
her  any  part  of  the  $300  they  agreed  to  lend 
her,  though  often  requested  to  do  so,  before 
the  commencement  of  this  suit;  that  the  de- 
fendants, after  the  making  of  said  contract 
with  plaintiff,  had  failed,  become  insolvent, 
and  made  a  general  assignment  for  the  ben- 
efit of  their  creditors,  including  the  contract 
of  the  plaintiff,  and  that  she  has,  since  said 
assignmoit,  been  making  payments  for  the 
purchase  of  said  lot  to  their  assignees.  The 
plaintiff  offered  to  prove  the  value  of  said  lot 
at  the  date  of  said  contract  for  sale  and  its 
present  value,  but  the  court,  on  objection  of 
defendants,  would  not  allow  the  proof,  and 
plaintiff  excepted.  The  court,  on  the  forego- 
ing state  of  the  proof,  charged  the  Jury,  at 
the  request  of  the  defendants,  "that  In  tills 
case  the  plaintiff  was  entitled  to  recover  only 
nominal  damages,"  to  which  charge  the 
plaintiff  excepted;  and  it  is  on  these  res- 
ervations of  exceptions  ttiat  errors  are  here 
assigned. 

There  was  no  evidence  that  plaintiff  made 
any  effort  to  borrow  from  any  other  person 
the  sum  defendants  agreed  to  advance  to 


her,  or  that  she  oould  not,  for  any  reason, 
have  borrowed  it,  if  she  had  made  the  effort 
to  do  so.  Nor  was  there  any  evidence  at 
what  would  have  been  the  rental  value  of 
the  lot  if  it  had  been  Improved  by  the  erec- 
tion on  it  of  a  $300  house.  The  contract  does 
not  show  that  fact  It  fixes  the  arbitrary  som 
of  $8.50  as  the  agreed  value  of  the  monthly 
rental  to  be  paid  by  {daintlff  in  case  she  for- 
feited her  contract,  and  this,  withoat  refer- 
ence to  whether  the  lot  was  improved  or  mi- 
improved,  and,  as  may  be  supposed,  as  a 
Btimnlus  against  the  forfeiture  by  plaintiff. 
We  refer  to  this  lack  of  evidence  to  show 
that,  If  plaintiff's  contention  in  the  case  were 
conceded,— namely,  that  the  measure  of  dam- 
ages for  a  failure  by  defendants  to  lend  this 
mon^  is  the  difference  between  the  rental 
value  of  the  lot,  improved  and  unimproved, 
— there  Is  no  evidence  on  which  to  base  such 
an  estimate  of  recovery.  The  rule  la  a  fa- 
miliar one  that  the  damages  which  are  re- 
coverable for  the  breach  of  a  contract  most 
always  be  the  natural  and  proximate  conse- 
quence of  the  Injury  complained  of,  which 
rule  excludes  the  idea  of  such  damages  as 
are  merely  consequential,  remote,  or  apecur 
lative,  and  limits  a  plaintiff's  recovery  in 
actions  ex  contractu  to  a  Just  compensation 
for  the  actual  loss  which  he  has  sustained 
by  the  defendant's  failure  to  comply  with  his 
promise.  2  Greenl.  Bv.  S  256;  Trustees  t. 
Turner,  71  Ala.  433;  Clements  v.  Beatty,  87 
Ala.  239,  6  South.  Bep.  151;  Howard  y.  Tay- 
lor, 90  Ala.  241,  8  South.  Rep.  36.  The  dif- 
ference of  damage  for  the  breach  of  a  con- 
tract for  the  sale  and  delivery  of  merchan- 
dise and  the  breach  of  one  for  a  failure  of  a 
party  to  advance  or  pay  the  money  he 
agreed  to  lend  another  is,  on  principle,  the 
same,  and  scarcely  distinguishable^  The 
lending  of  money  is  as  much  of  a  business, 
as  generally  carried  on,  as  the  selling  of 
goods.  Generally,  and  except  as  modified 
by  special  circumstances,  in  tiie  case  of  a 
contract  for  the  sale  and  delivery  of  ordi- 
nary merchandise  at  a  certain  place.  In  a 
certain  time,  and  at  a  certain  price,  the 
amount  of  damages  that  can  be  recovered 
for  its  breach  is  the  difference  between  the 
contract  price  and  the  market  price  of  the 
same  class  of  goods  at  the  time  and  place  of 
delivery,  because  this  enables  the  plainttflT  to 
make  himself  whole,  withoat  any  pecuniary 
loss,  by  going  Into  the  market  and  supplying 
himself  with  the  same  class  of  goods  at  the 
same  or  a  different  price.  Of  course,  the 
seller  would  be  liable  for  any  difference  In 
the  price  at  which  the  goods  were  contract- 
ed to  be  sold  and  at  which  they  might  be 
supplied.'  If,  for  any  reasons,  the  purchaser 
may  not  thus  protect  himself  from  loss,  the 
reason  of  the  rule  ceases,  and  can  have  no 
application.  Bell  v.  Reynolds,  78  Ala.  511; 
Rose  T.  Bozeman,  41  Ala.  678;  Wood,  Dam. 
p.  15,  S  12.  Another  well-recognlzed  princi- 
ple Is  that  when  one  is  injured  by  the 
breach  of  a  contract  by  another  he  is  bound' 
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to  protect  himself,  If  be  can  do  so,  w!fh  rea- 
sonable  ezertlon,  or  at  trifling  expense,  and 
can  recover  at  the  delinquent  party  only 
snch  damages  as  he  could  not,  with  reason- 
able effort,  have  avoided.  Iron  Works  v. 
Hurley,  86  Ala.  218,  6  South.  Rep.  418;  Cul- 
ver T.  HUl,  68  Ala.  70;  Strauss  v.  Meertlef, 
64  Ala.  299;  MiUer  v.  Mariner's  Church,  20 
Amer.  Dec  841;  1  Sedg.  Dam.  §  201.  The 
least  damages  that  can  be  allowed  for  a 
clear  breach  of  a  legal  duty  are  nominal 
damages,  which  are  always  recoverable  when 
such  a  breach  Is  shown,  and  no  special  dam- 
ages are  proved.  Bagby  v.  Harris,  9  Ala. 
173;  Adams  v.  Bobinson,  65  Ala.  S86;  Trus- 
tees T.  Turner,  supra.  We  conclude,  there* 
fore,  that,  under  ordinary  circumstances,  the 
damages  for  the  breach  of  a  contract  to  lend 
money  cannot  be  more  than  nominal. 

The  rate  of  interest  on  loans  is  fixed  by 
law.  If  one  contracts  to  lend  It  at  a  less 
rate  than  that  fixed  by  law,  and  he  fails  to 
comply  with  his  contract,  and  the  other 
party  has  to  borrow  It  elsewhere,  and  pay  a 
greater  rate,  he  may  recover  of  the  party 
violating  the  contract  the  difference  be- 
tween the  rate  at  which  the  money  was 
agieed  to  be  lent  and  the  rate  he,  the  bor- 
rower, had  to  pay  inside  the  legal  rate.  2 
Sedg.  Dam.  8  622;  Thorp  v.  Bradley,  75  Iowa, 
60,  39  N.  W.  Rep.  177;  Luce  v.  Holshigton, 
56  Yt.  436.  As  has  been  stated,  there  is  an 
absence  of  evidence  to  show  that  the  plain- 
tiff might  not  have  protected  herself  from 
loss  without  more  than  nominal  damages  to 
def^idants.  This  she  was  bound  to  do  if 
she  could.  The  evidence  sought  to  be  in- 
troduced and  excluded  was  irrelevant,  and 
there  was  no  error  in  the  charge  of  the  court 
to  the  Jury.   Affirmed. 

(»  Ate.  i«) 

HOOKS  V.  STATU. 
(Snureme  Court  of  Alabama.     July  27,  1893.) 

MAKBLAUOBTBB — JUSTIFIABLF.  HOMICIDB— IN8TBU0- 

TIOSB— Reabojjablk  Doubt. 

1.  Whether  detection  by  a  husband  of  his 
wife  and  another  in  a  compromising  position 
was  sufficient  provocation  to  reduce  his  killing 
of  the  man  to  manslaughter  is  a  questioa  for 
the  Jury,  no  provocation  less  than  detection  of 
the  parties  in  actual  sexual  intercourse  being 
sufficient  as  a  matter  of  Inw. 

2.  There  is  no  law.  in  the  absence  of  a 
statute,  which  wholly  excuses  a  husband  from 
liability  for  killing  his  wife  or  her  paramour, 
though  be  kill  them,  or  either  of  them,  while 
in  the  act  of  adultery. 

8,  In  a  prosecution  for  murder,  an  instruc- 
tion that  "if  the  jury  find  from  the  evidence 
that  the  conduct  of  the  deceased,  at  the  time 
d«(endant  entered  into  combat  with  him,  was 
such  as  would  provoke  defendant,  then,  in  esti- 
mating the  degree  of  provocation,  thev  may 
look  to  the  fact  (if  they  find  from  the  evi- 
dence that  it  IB  a  fact)  that  the  combat  was 
had  at  the  house  of  defendant,"  is  properly  re- 
fused, being  argnmentative,  confused,  and  mis- 
leading. 

4.  In  a  criminal  case,  an  instruction  that, 
"if  the  jury  believe  all  the  evidence  they  can- 
not aeqidt  defendant,"  is  reversible  error,  as  it 
does  not  require  them  to  believe  the  evidence 
beyond  a  reasonable  doubt. 


Appeal  ftom  drcult  court,  Elmore  county; 
N.  D.  Denson,  Judge. 

Indictment  against  Thornton  Hooks  for 
murder.  Defendant  was  convicted  of  mur- 
der in  the  sec(»d  degree,  and  appeals.  Re- 
versed. 

On  the  trial  the  testim<my  for  the  state 
tended  to  show  tibat  d^endant  cut  the  throat 
of  deceased,  and  afterwards  shot  him  with  a 
gun.  One  of  the  witnesses  for  the  state  tes- 
tified that  on  his  coming  to  the  deceased, 
who  was  then  in  a  dying  condition,  the  de- 
ceased said  to  him,  "I  am  a  dying  man," 
and  told  the  witness  "that  defendant  shot 
and  cut  him  for  nothing,  while  he  was  try- 
ing to  stop  a  difilcnlly  between  defendant 
and  defeodant's  wife;  that  after  he  was  cut 
he  left  defendant's  bouse,  and  tried  to  go 
away;  and  that  he  trav^ed  as  far  as  he 
could,  and,  being  weary  and  weak,  sat  down 
on  a  stump,  and  defendant  came  up  while 
he  was  sitOng  there,"  and  shot  him,  hav- 
ing previously  cut  him  before  he  left  defend- 
ant's house.  The  testim<my  for  defendant 
tended  to  show  that  be  came  to  his  house, 
and,  on  walking  np  to  the  window,  saw  de- 
ceased and  his  (defendant's)  wife  Just  about 
to  have  sexual  intercourse,  whereupon  he 
Jumped  through  the  window,  got  his  gun, 
itnd  started  for  deceased;  that  deceased  and 
defcmdont's  wife  ran  out  of  the  house;  and 
that,  in  the  scuffle  and  straggle  that  ensued, 
defendant  cut  the  throat  of  tiie  deceased,  who 
ran  from  him,  and  defendant  followed  him, 
and  shot  him  with  the  gun.  The  testimony 
for  defendant  further  tended  to  corroborate 
the  above  testimony  of  defendant  in  his  own 
behalf,  by  showing  that  a  pallet  was  found 
tn  defendant's  house,  behind  the  door,  upon 
which  was  spread  the  deceased's  oUdotb 
ooat,  and  that  the  deceased's  hat  was  found 
In  defendant's  house  immediately  after  the 
difficulty,  and,  further,  by  showing  that  there 
were  signs  and  indications  of  a  struggle  in 
defendant's  yari,  about  his  house.  Defend- 
ant requested  the  court  to  give  the  follow- 
ing written  charges,  and  separately  excepted 
to  tteiT  refusal:  (1)  "^  the  Jury  believe 
friim  tlie  evidence  that  the  defendant  saw  his 
wife  and  the  deceased  in  such  a  position, 
one  to  the  ofheir,  as  to  lead  a  reasonably  pru- 
dent man  to  believe  that  they  were  about  to 
commit  adultery,  and  thereupon  the  defend- 
ant entered  Into  a  combat  with  deceased, 
and  before  sufficient  time  had  elapsed  for 
the  defendant's  passion,  aroused  by  such 
provocation,  to  cool,  he  killed  the  deceased, 
then  the  law  tenderly  regards  a  homi- 
dde  thus  committed,  and  makes  it  only 
monalaughter."  (2)  "If  the  Jury  find  from 
the  evidence  that  the  conduct  of  the  deceased, 
at  the  time  the  defendant  entered  into  combat 
with  him,  was  such  as  would  provoke  the 
defendant,  then,  in  estimating  the  degree 
of  provocation,  they  may  look  to  the  fact 
(if  they  find  from  the  evidence  that  it  to  a 
fact)  that  the  combat  was  had  at  the  houae  of 
the  defendant"  (3)  "If  the  Jury  believe  from 
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the  evidence  that  the  defendant,  to  prevent 
the  deceased  committing  adultery  with  his 
wife,  entered  Into  a  combat  with  the  de- 
ceased, and  that  at  the  time  be  inflicted 
the  wound  which  produced  the  death  the 
proTocatlon  was  so  recent  and  strong  that 
he  would  not  be  considered  at  the  time 
master  of  his  own  understanding,  tbea  the 
defendant  would  be  guiltless." 

Wm.  L.  Martin,  Atty.  Gen.,  for  the  State. 

GOIiEMAN,  J.  The  defendant  was  convict- 
ed of  murder  in  the  second  degree.  The  ^- 
eeptions  reserveil  arise  from  a  charge  given 
at  the  request  of  the  prosecution,  and  the  re- 
fusal to  charge  as  requested  by  the  defend- 
ant The  charge  given  for  the  prosecution 
was  as  foUows:  "If  the  jury  believe  all  the 
evidence,  they  cannot  acquit  the  defendant" 
This  charge  Instructs  the  Jury,  in  effect,  that 
if  they  believe  the  evidence  the  defendant 
must  be  convicted  of  some  oftense.  The  de- 
fendant reserved  an  exception  to  the  giving 
of  this  charga  The  jury  are  not  required, 
under  this  charge,  to  believe  the  evidence 
beyond  a  reasonaJble  doubt.  It  is  made  suf- 
ficient for  conviction  If  they  only  brieve 
the  evldeiice.  Prosecuting  attorneys  should 
be  careful,  in  the  preparation  of  charges, 
that  plain  principles  of  law  be  not  violat- 
ed, and  the  courts  should  closely  scan  the 
phraseology  of  charges  requested.  That  the 
proof  must  satisfy  the  jury  of  the  defend- 
ant's guilt  beyond  a  reasonble  doubt,  before 
they  are  authorized  to  convict  is  an  "an- 
cient landmarlv,"  and  one  which  should  be 
preserved  and  always  recognized.  Green  ▼. 
State,  (Ala.)  13  South.  Rep.  4S2;  Plerson 
V.  State,  (Ala.)  13  South.  Rep.  550. 

Where  one  person  detects  another  in  the 
net  of  adultery  with  his  wife,  and  he  im- 
mediately days  the  adulterer  or  his  wife, 
as  mattter  of  law,  the  provocation  Is  sufll- 
clcnt  to  reduce  the  killing  to  manslau^ter. 
The  law  does  not  declare  that  anything  less 
than  actual  sexual  Intercourse  is  a  sufficient 
provocation,  as  a  matter  of  law,  to  reduce  the 
offense  from  murder  to  manslaughter.  It 
may  be  that  the  detection  of  another  under 
circumstances  such  as  testified  to  by  the  de- 
fendant may  provoke  and  engender  passion 
to  such  a  degree  as  to  overthrow  reason;  and 
if,  miA&c  the  influence  of  i)a8Bion  thus 
aroused,  he  immediately  attack  the  ofFend- 
iug  party,  and  slay  him,  before  cooUng  time 
has  Intervened,  not  from  malice  or  unlawfully 
formed  design,  but  from  such  passion,  thus 
provoked,  the  offense  may  be  manslaughter. 
Whether  the  party  acted  under  the  influence 
of  such  a  passion,  and  whether  the  provoca- 
tion was  sufficient,  and  whether  there  had 
been  "cooling  time,"  are  questions  of  fact 
to  be  determined  by  the  jury.  The  principle 
we  announce  is  that  the  law  does  not  de- 
clare the  provocation  sufficient  unless  the 
parties  are  detected  in  the  act;  but  a  jury 
may  aay   whether  the  compromising  posi- 


tion of  the  parties  was  sufficient  to  sroose 
passion  In  the  husband  to  such  a  degree  as 
to  overthrow  reason,  just  as  a  jury  may 
say,  in  some  other  cases,  whether  the  offense 
was  the  restilt  of  suddm  and  sufficient  prov- 
ocation to  reduce  the  offense  from  murder 
to  manslaughter.  Charge  1  requested  by  the 
defendant  and  refused,  was  faulty,  in  that 
it  assumed,  as  matter  of  law,  that  the  prov- 
ocation was  sufficient  It  should  have  been 
left  to  the  jury  to  say  from  the  evidence 
whether  the  provocation  was  sufficient,  and 
whether  he  acted  under  the  influence  ol  sud- 
den heat  of  passion  thus  engendered,  and, 
before  cooling  time,  took  the  life  of  the  de- 
ceased. 

Tliere  was  no  error  in  reCasiug  tiie  second 
and  third  charges  requested  hy  tiie  defend- 
ant There  is  no  law,  unless  made  so  by 
statute,  which  wholly  excuses  the  husbcmd 
from  liability  for  taking  the  llfo  of  the  wife 
or  her  paramour,  although  he  slay  them, 
or  eith^,  while  in  the  act  of  adultery.  Tlie 
third  charge  asserts  a  contrary  principle. 
The  second  charge  is  argumentative,  con- 
fused, and  misleading,  and  was  properly  re- 
fused.   Reversed  and  remanded. 


(101  Ala.  itt) 
PAIGE  et  aL  v.  BARTLETT  et  aL 
(Supreme  Court  of  Alabama.     July  27,  1893.) 

KXECUTOBS    AND     Al>XINI3TRA.T0Ba  .— ACTIONS 
AOAIKST — EqCITT— Bill— COUKTS— JnRISDICTION. 

1.  Where  an  administrator  fails  to  make  a 
final  settlement,  and  removes  to  another  state, 
where  he  dies,  owing  the  estate,  his  devastavit 
constitutes  such  a  breach  of  his  bond  as  to 
make  it  an  accrued  claim  against  the  estates  of 
his  sureties,  and  put  in  operation  the  running 
of  the  statute  of  nonciaim,  requiring  claims 
against  an  estate  to  be  presented  to  the  per- 
sonal representatives  within  18  months  after 
their  appointment. 

2.  A  bill  to  enforce  a  claim  against  person- 
al representatives  of  a  debtor  does  not  suffi- 
ciently show  that  the  claim  was  presented  to  de- 
fendants within  18  montiis  after  their  appoint- 
ment, as  required  by  the  statute  of  nonciaim, 
where  it  merely  alleges  that  the  presentment 
was  made  by  the  filing  of  a  bill  against  them 
by  a  certain  person,  and  subsequent  amend- 
ments by  which  complainants  were  made  par- 
ties, without  showing  what  right  or  interest 
such  person  liad  in  the  claim,  or  what  her  right 
of  action,  as  set  up  in  her  bill,  was,  since  the 
allegation  of  presentment  is  a  mere  conclnsioi. 
of  the  pleader. 

3.  A  bill  to  enforce  a  claim  for  devastavit 
against  personal  representatives  of  some  of  the 
sureties  on  an  administrator's  bond,  and  for  a 
settlement  of  the  estate,  and  also  to  enforce 
against  the  representatives  of  the  other  sure- 
ties, in  their  individual  capacities,  the  personal 
penalty  for  failure  to  give  the  notice  to  credit- 
ors required  by  law,  is  multifarious. 

4.  A  bill  against  the  personal  representa- 
tives of  the  sureties  on  an  administrator's  bond 
for  a  settiement  of  the  estate,  and  to  enforce  a 
claim  for  a  devastavit,  which  avers  that  an 
heir  of  the  decedent  is  dead,  and  her  estate  en- 
titied  to  whatever  amonnt  she  would  receive  if 
living,  but  which  does  not  make  her  heirs  nor 
her  personal  representative  parties,  nor  aver 
that  there  la  no  heir  nor  representative,  is  de- 
murrable. 

6.  Such  is  not  a  case  for  the  appointment  ' 
of  an   administrator  ad  litem    under  Code,   | 
2283,  providing  that  when,  in  any  proceeding  in 
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the  probate  or  cbanceir  court,  the  estate  of  a 
deceased  person  must  be  represented,  and  there 
is  no  executor  or  administrator  of  such  estate, 
it  shall  be  the  duty  of  the  court  to  appoint  an 
administrator  ad  litem  whenever  the  facts  ren- 
dering the  appointment  necessan'  shall  appear 
in  the  record,  or  shall  be  made  known  by  affi- 
davit. 

6.  Act  Dec.  7,  18G6,  forming  Clay  conntr 
out  of  portions  of  Talladega  and  Kandolph 
counties,  since  it  made  no  provision  to  that  ef- 
fect, did  not  oust  the  old  counties  of  jnrisdic- 
tion  of  suits  pending  in  their  courts,  including 
administrations  pending  in  their  ^bate  courts, 
and  therefore  administration  wluch  was  pend- 
ing in  the  probate  court  of  one  of  the  old  coun- 
ties cannot  be  removed  to  the  chancery  court  of 
the  new. 

7.  Section  5  of  the  act  provides  for  the 
transfer  of  suits  pending  against  defendants 
from  the  courts  of  the  old  counties  into  those 
of  the  new,  but  has  no  reference  to  administra- 
tions pending  in  the  probate  courts  of  the  old 
conn  ties. 

8.  In  an  act  forming  a  new  county  out  of 
portions  of  old  ones,  a  provision  for  the  trans- 
fer of  suits  pending  against  defendants  from 
the  courts  of  the  old  counties  into  those  of  the 
new,  without  referring  to  administrations  pend- 
ing ID  the  former,  is  to  be  construed  as  an  ex- 
pression of  legislative  intent  that  such  adminis- 
tration should  not  be  removable. 

Appeal  from  chancery'  court.  Clay  coTint;; 
S.  K.  McSpadden,  CbimceUor. 

Bill  by  James  EL  Paige,  as  administrator  of 
Blartha  Harris,  deceased,  and  others,  against 
George  W.  Bartlett,  as  executor  of  James  L. 
Bunhlll,  deceased,  and  others.  A  demurrer 
to  the  bill  was  sustained,  and  complainants 
appeaL    Bill  dismissed. 

The  original  bill  was  filed  on  September  26, 
1891,  by  James  H.  Paige,  as  administrator  of 
Martha  Harris,  deceased,  formerly  Martha 
Mayes,  widow  of  James  E.  Hayes,  deceased, 
and  others,  who  were  the  heirs  at  law  of 
James  B.  Mayes,  and  also  against  J.  L.  Hood, 
as  administrator  of  Jane  Halsell,  deceased,  a 
aiater  of  said  Mayes.  The  alleg^atlons  of  ttie 
bill,  briefly  summarized,  are  as  follows: 
James  E.  Mayes  died  on  Jime  29,  1862,  a  res- 
ident citizen  of  Talladega  county,  and  on  Au- 
gust 29,  1862,  J.  W.  King  was  appointed  ad- 
ministrator of  his  estate,  and  gave  bond  as 
such  administrator.  That  J.  lu  Bunhlll,  Lw 
M.  Bumey,  J.  D.  McCann,  J.  F.  Martin,  and 
Thomas  Adams  were  his  sureties.  The  said 
King,  acting  as  such  administrator,  received 
considK'able  property  and  assets  of  the  es- 
tate of  James  B.  Mayes,  deceased,  and  made 
several  partial  settlements;  the  last  being 
made  in  the  probate  court  of  Talladega  coun- 
ty on  May  30, 1877.  That  at  the  time  of  this 
settlement  he  had  In  his  hands  a  large  amount 
of  money  belonging  to  said  estate.  That  said 
King,  as  such  administrator,  never  made  a 
final  settlement  of  his  administration,  but 
moved  to  the  state  of  Arkansas,  and  died 
there  In  the  year  1889,  owing  the  estate  of 
said  Mayes  a  large  amount  of  money.  The 
prayer  of  the  bill  was  for  the  removal  of  the 
administration  of  James  £.  Mayes'  estate 
from  the  probate  court  of  Talladega  county 
into  the  chancery  court  of  Clay  county;  to 
settle  said  estate  In  the  chancery  court  of 
Clay  county;  and  to  charge  the  personal  rep- 
v.l8»o.no.l8— 49 


resentatlTes  of  the  several  deceased  sureties 
on  the  bond  of  said  J.  W.  King,  as  adminis- 
trator of  James  B.  Mayes,  deceased,  with  his 
alleged  devastavit 

The  defendants  demurred  to  the  bilL  The 
principal  grotmds  of  demurrer  were  as  fol- 
lows: (1)  That  there  was  not  shown  by  the 
bill  a  sufficient  presentment  of  the  claim  on 
which  the  suit  was  founded,  under  the  stat- 
ute of  uonclaim,  and  no  sufficient  reason  or 
excuse  is  averred  for  the  failure  of  claimants 
to  present  such  claim.  (2)  That  it  was  not 
shown  upon  what  dalm  or  cause  of  action 
the  suit  alleged  to  have  been  brought  by 
Mattle  Paige  on  February  8, 1890,  was  found- 
ed, nor  what  right  said  Mattle  Paige  had  to 
present  said  claim,  and  that  it  was  shown 
that  said  suit  was  vlrtnally  abandoned  by 
amendment,  by  an  entire  change  of  parties 
complainant  (8)  There  was  no  privity  shown 
between  J.  H.  Paige,  as  administrator,  and 
Mattle  Paige.  (4)  There  was  not  sufficient 
reason  or  f&cts  shown  In  the  bill,  as  amend- 
ed, to  dispense  with  the  further  adminis- 
tration of  the  estate  of  James  E.  Mayes,  and 
that  the  administrator  de  bonis  uon  of  paid 
Mayes'  estate  was  a  necessary  party  com- 
plainant to  the  bill.  (5)  That  the  bill  was 
multifarious,  in  that  as  amended,  it  sought 
to  recover  a  statutory  penalty  against  W.  T. 
Bumey  and  John  H.  Short,  in  their  individ- 
ual capacity,  and  at  the  same  time  also 
sought  a  settlement  of  the  administration, 
and  to  enforce  a  charge  on  the  estates  of  the 
deceased  sureties.  (6)  That  It  was  affirma- 
tively shown  that  more  than  IS  months  had 
elapsed  from  the  appointment  of  the  admin- 
istrator of  Bumey's  estate  before  the  bring- 
ing of  the  suit  by  Mattle  Paige,  on  February 
8,  1890.  (7)  That  on  the  facts  shown  in  the 
bill  the  court  could  not  appoint  an  adminis- 
trator ad  litem  on  the  estate  of  Sarah  King, 
deceased,  iHit  her  heirs  or  administrator 
were  necessary  parties.  (8)  That  the  chan- 
cery cotu^  of  day  county  cannot  take  Juris- 
diction of  this  -cause,  or  the  settlement  of  the 
estate  of  James  B.  Mayes,  deceased. 

W.  Ij.  Hood,  for  apitellantB.  W.  M.  Lackey 
and  0.  O.  Whltscm,  for  appellees. 

HARALSON,  J.  The  commission  of  the 
alleged  devastavit  by  J.  W.  King,  as  admin- 
istrator of  J.  B.  Mayes'  estate,  as  set  up  In 
the  bill,  would  constitute  such  a  breach  of 
his  administration  bond  as  to  make  it  an 
accrued  claim  against  the  estates  of  his 
sureties  on  his  bond,  and  put  into  operation 
the  running  of  the  statute  of  nonclalm. 
Glass  T.  Woolf  s  Adm'r,  82  Ala.  281,  S  South. 
Rep.  11;  Martin  v.  Bllerbe's  Adm'r,  70  Abb 
334;  Taylor  v.  Robinson,  09  Ala.  269;  Mc- 
Dowell V.  Jones,  58  Ala.  26. 

2.  The  bill  shows  that  James  F.  Martin, 
L.  M.  Bumey,  Jos.  D.  McCann,  James  L. 
Bunhlll,  and  Thomas  Adams  wore  the  sure- 
ties of  J.  W.  King,  on  his  bond  as  adminis- 
trator of  the  estate  of  said  J.  B.  Mayea.    All 
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these  Bnretles,  as  Is  shown,  are  dead,  and 
their  administrators,  except  the  one  of  said 
Adams,  are  made  parties  deifendant  to  the 
bill,  sued,  as  stated,  to  require  them  to  ac- 
count for  the  alleged  devastarlt  of  said 
King  as  administrator  of  said'  Mayes. 
Thomas  Adams,  as  Is  shown,  ttas  been  dead 
for  many  years,  and  one  William  Hamilton 
was  appointed  his  executor  by  the  probate 
court  of  Clay  coimty,  and  his  estate  was 
finally  settled  in  said  court  sereral  years 
ago.  The  dates  of  the  appointment  of 
the  personal  representatives  of  these  sev- 
eral sureties  on  said  administration  bond 
were  as  follows:  Heiuy  A.  Manning  was 
appointed  administrator  of  J.  F.  Martin  on 
the  21st  of  Noyember,  1884;  WlUiam  T. 
Bishop  and  John  H.  Short,  of  Li  M.  Bumey, 
on  the  29th  June,  1888;  George  W.  Bartlett, 
as  executor  of  James  L.  Bimhlll,  on  the  7th 
of  December,  1888;  and  Thomas  Northen,  as 
administrator  of  Jos.  D.  McCann,  on  the 
18th  of  September,  1890.  In  the  original 
bill,  as  filed,  no  presentment  of  the  claim 
sned  on  in  this  action  was  averred  to  have 
been  made  to  the  personal  representatives 
of  these  several  sureties.  The  presentment 
was  attempted  to  be  shown  by  the  amend- 
ment filed  to  the  bill.  For  the  greater  cer- 
tainty, and  that  we  may  not  misinterpret 
the  averments  on  which  complainants  rely, 
as  showing  a  presentation  of  this  claim  un- 
der  the  statute,  we  quote  the  language  of 
The  amended  bill,  as  follows:  "The  complain- 
ants (Hxeage  and  aver  that  the  claim  for 
which  this  suit  was  brought  was  on  the  Sth 
day  of  February,  1890,  duly  and  legally  pre- 
Hented  to  John  H.  Short  and  W.  T.  Bishop, 
Hs  administrators  of  L.  M.  Bnrney,  deceased, 
and  to  George  W.  Bartlett,  as  executor  of 
James -L.  Bunhlll,  deceased,  by  filing  a  Ull 
In  the  chancery  court  of  Clay  county,  Ala., 
against  them,  by  Mattie  Paige,  and  on  ttie 
Ifith  day  of  September,  1890,  by  amendmoit 
to  the  original  bill,  the  other  complainants 
presented  their  claim  against  defendants, 
and  that  complainants  presented  th^  daim 
to  Thomas  Northen,  administrator  of  Jos. 
D.  McCann,  deceased,  on  the  21bt  day  of 
July,  1891,  by  suing  him  in  the  chancery 
court  of  Clay  comity,  Ala.  And  complain- 
ants aver  that  on  the  25tli  day  of  Septem- 
ber, 1891,  the  blU,  as  originally  filed  in  said 
case,  together  with  the  amendinents  there- 
to, was  dismissed  by  the  court,  on  motion 
of  the  defendants,  because  there  was  a  mis- 
Joinder  of  parties,  in  that,  because  the  only 
party  to  the  orli^nal  bill  of  complaint  hod 
been  stricken  out  by  amendment  to  the 
bill,  and  because  of  said  amendment,  there 
was  an  entire  change  of  parties.  Com- 
plainants further  charge  and  aver  that  said 
original  bill  and  amendments  thereto  were 
exhibited  In  tills  court  by  tliose  who  had  a 
legal  right  to  present  their  claim  to  defend- 
ants, and  that  upon  the  dismissal  of  their 
said  bill,  to  wit,  on  the  26th  of  September, 
1891,  the  said  complainants,  or  their  legal 


representatives,  did  on  the  28th  of  Septem- 
ber, 1891,  file  the  present  bill  in  this  court, 
seeking  to  enforce  the  collection  of  their 
said  claims.  Orators  further  charge  and 
aver  that  the  reason  their  claim  was  not 
presented  to  James  H.  Short  and  William 
T.  Bishop,  as  administrators  of  L.  M.  Bur- 
ney,  within  18  months  f»m  the  time  they 
were  appointed  such  administrators  by  the 
probate  court  of  Clay  county,  Ala.,  was  be- 
cause the  said  Short  and  Bishop  did  not 
give  notice  to  creditors  as  required  1^  law, 
to  iMresent  their  claims  against  the  estate 
of  the  said  L.  M.  Bumey,  deceased.  And 
orators  charge  and  aver  that  by  the"  failore 
of  the  said  Short  and  Bishop  to  give  such 
notice  to  creditors  the  said  Short  and  Bishop 
made  themselves  personally  liable  to  any 
creditor  whose  claim  would  have  been  good, 
if  presented  within  IS  months  from  the  date 
of  their  appointment.  Complainants  amend 
their  bill  by  suing  John  H.  Short  and  Wil- 
liam T.  Bishop  individually,  and  so  as  to 
strike  their  names  out  as  originally  sued  as 
administrators  of  I*  M.  Bumey."  It  will 
be  observed  that  the  iiresentment  of  this 
claim  is  av»Ted  to  have  be^i  made  by  the 
filing  of  two  bills  in  the  chancery  court  of 
Clay  county,— the  first  on  the  Sth  February, 
1890,  by  Mattie  Paige  against  John  H.  Short 
and  William  T.  Bishop,  as  administrators  of 
L.  M.  Bumey,  and  George  W.  Bartlett,  as 
executor  of  J.  I*  Bunhlll,  and  by  amend- 
ments thereto  filed  on  the  18tb  of  Septem- 
ber, 1890,  by  which  complainants  were  made 
parties  thereto.  It  will  also  be  seen  that 
what  right  or  interest  said  Mattie  Paige  had 
in  and  to  the  claim  upon  which  the  present 
bill  is  filed,  or  what  her  right  of  action,  as 
set  up  in  said  bill  as  filed  by  her,  was,  and 
her  right  to  maintain  said  bill,  are  not 
averred.  Neither  is  it  shown  what  amount 
she  and  the  other  complainants  brought  In 
by  amendment  claimed  in  that  suit,  nor  any 
facts  Informing  defendants  of  the  existence 
and  nature  of  the  claim  and  of  the  intention 
of  those  in  interest  to  enforce  it  SutMtan- 
tially,  all  that  is  averred  is  that  a  dalm, 
without  describing  its  nature  or  amount, 
was  presented  in  that  suit,  which  is  a  mere 
conclusion  of  the  pleader,  not  amounting  to 
a  presentation  as  required  by  statata  ljte> 
DoweU  V.  Jones,  58  Ala.  26;  Smitli  r.  Fd- 
lows.  Id.  467;  Bibb  v.  Mitchell,  Id.  657; 
Floyd  T.  Clayton,  67  Ala.  269;  Agnew  v. 
Walden,  84  Ala.  502,  4  South.  B^.  672.  The 
reference  to  the  second  bill,  filed  on  2lBt 
July,  1891,  by  said  Mattie  Paige  against 
Thomas  Northen,  as  administrator, 'which  Is 
alleged  to  have  been  dismissed  on  the  25th 
Sefptember,  1891,  is  Just  as  defective  as  an 
allegation  of  presentment;  but  that  defect 
is  cured  by  the  further  allegations  that  on 
the  26th  of  September,  1891,  the  present  bill 
was  filed  agratnst  said  administrator  and 
others,  which  date  is  within  the  18  months 
after  his  appointment,  and  the  cdalm  is  saffi> 
ciently  described  in  the  present  bill. 
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3.  The  demurrer  is  confessed  as  to  Jobn 
H.  Short  and  WllUam  T.  Bishop,  as  admin- 
istrators of  li.  M.  Bumey,  and  by  amend- 
ment their  names,  as  such,  were  stricken 
out  of  the  bill,  and  added  as  individuals, 
so  that  the  suit  should  stand  against  them 
in  th^  individual,  and  not  in  their  repre- 
sentative, capacity.  In  this  the  bill  was 
made  multifarious.  The  claim  against  them 
was  a  personal  penalty  alleged  to  have  been 
Incurred  by  them,  for  which  they  are  an- 
swerable at  law,  and  which  is  a  separate 
and  distinct  matter,  having;  no  necessary 
connection  with  the  objects  of  this  bill. 
Martin  y.  EUerbe's  Adm'r,  70  Ala.  335;  Har^ 
din  T.  Swoope,  47  Ala.  273;  Clay  v.  Gurley, 
62  Ala.  14;  Conner  v.  Smith,  74  Ala.  121. 

4.  Of  Sarah  King  it  is  averred  that  she 
was  one  of  the  several  and  only  heirs  at 
law  of  said  J.  E.  Mayes  at  his  death;  that 
she  died  in  1SS4;  and  that  her  estate  is  in^ 
terestcd  in  this  suit,  entitled  to  whatever 
amount  she  would  receive.  If  living,  out  of 
the  estate  of  Mayes.  But  neither  her  ad- 
ministrator nor  hn:  heirs  at  law  are  joined 
as  complainants  or  defendants.  'The  bill 
also  falls  to  aver  that  there  Is  no  adminis- 
trator or  executor  of  her  estate,  or  whether 
or  not  she  left  children.  It  was  subject  to 
demurrer  on  this  account,  and  was  not  a 
case  made  out,  under  the  statute,  for  the  ap- 
pointment of  an  administrator  ad  litem. 
Code,  S  2283;'  Fretwell  v.  McLemore,  62 
Ala.  124;  Sullivan  v.  Lawler,  72  Ala.  71. 

5.  Indeipendent  of  any  of  the  foregoing 
principles,  there  remains  a  queotlon  which 
determines  the  t&te  of  the  present  bilL  The 
county  of  Clay  was  formed  out  of  portions 
of  Talladega  and  Randolph  counties  by  act 
of  the  general  assembly  adopted  Decembv 
7,  1866.  Acts  1866-67,  p.  92.  The  legia- 
lature,  in  the  adoption  of  that  act,  made  no 
provision  concerning  the  administrations  of 
estates  pending  in  the  probate  courts  of  the 
counties  of  Talladega  and  Randolph  at  or 
att&e  the  formation  of  the  new  county.  It 
was  its  exclusive  province  to  do  so.  In  tho 
absence  of  any  such  provisions,  such  admin- 
istrations continued  in  the  parent  counties, 
unaffected  by  the  formation  of  the  new 
county.  Van  Hoose  v.  Bush,  54  Ala.  346; 
Wright  V.  Ware,  50  Ala.  549;  Coltart  v. 
Allen,  40  Ain  155.  The  jurisdiction  of  the 
old  counties  in  which  suits  were  pending 
was  not  ousted  in  the  formation  of  the  new 
county,  elthCT  as  to  the  persons  or  subject- 

'Code,  g  2283,  provides:  "Whenln  any  pro- 
ceeding In  the  probate  or  chancery  court,  or 
other  court  having  chancery  jarisdlction,  the 
estate  of  a  deceased  person  must  be  r^resent- 
ed,  and  there  is  no  executor  or  administrator 
of  auch  estate,  or  be  is  interested  adversely 
thereto,  It  shall  be  the  duty  of  the  court  to  ap- 
p<^t  an  administiator  ad  litem  of  such  estate 
tot  the  porticalar  proceeding,  without  bond, 
whenever  the  facts  rendering  such  appointment 
necessary  shall  appear  In  the  record  of  audi 
case,  or  shall  be  made  known  to  the  conrt  hj 
the  affidavit  of  any  person  interested  there- 
in," etc. 


matter,  and  this  principle  was  as  applicable 
to  administrations  pending  in  the  protiate 
courts  of  Uiese  counties  as  to  suits  In  any 
of  their  courts.  4  Amer.  &  Bng.  Ena  Law, 
355;  Lindsay  v.  M'Cormack,  2  A.  K.  Marsh. 
229;  Drake's  Adm'r  v.  Vaughan,  6  3.  J. 
Marsh.  147;  Arnold  v.  Styles,  2  Blackf.  891; 
West's  Appeal,  5  Watts,  87.  Mayes  resided 
and  died  In  Talladega  county  in  1SG2,  and 
said  King  was  appointed  bis  administrator 
by  the  probate  court  of  that  county,  in  tliat 
year.  If,  for  any  allowable  reason,  It  lie- 
came  necessary  or  proper  to  transfer  the  set- 
tlement of  the  administration  of  that  estate 
from  the  probate  court  of  Talladega  county 
into  a  court  of  equity,  the  chancery  conrt  of 
Talladega,  in  whose  probate  conrt  said  ad- 
ministration was  pending,  and  not  the  chan-^ 
eery  court  of  Clay  county,  had  jurisdiction,^ 
and  was  the  one  Into  which  such  settlement 
ought  to  have  been  removed.  In  the  ab- 
sence of  legislation  anthoriistng  it,  the  chan- 
cery court  of  Clay  had  no  more  JuriBdlctlon 
of  the  administration  and  settlement  of  the 
estate  than  any  other  chancery  court  of  the 
state. 

6.  The  fifth  section  of  said  act  makes  pro- 
vision for  the  transfer  of  suits  pending 
against  defendants  from  the  courts  of  the 
old  counties  into  the  new  ones,  and  has  no 
reference  to  administrations  pending  In  the 
probate  courts  of  the  older  counties.  In- 
deed, this  provision  is  to  be  construed  as 
the  expression  of  a  legislative  Intent  that 
such  administrations  were  not  to  be  removed 
into  the  probate  court  of  Clay.  From  what 
has  been  said  it  follows  that  the  chancery 
court  of  Clay  county  has  no  jurisdiction  of 
this  cause,  and  a  decree  will  be  here  entered  ' 
dismissing  the  UlL    Dismissed. 
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(Supreme  Court,  of  Alabama.     July  27,  1893.) 

CoaroBATioNS  — Appbopbiatiom  op  Funds  bt  its 

Pbesisbni^Actiok  bt  Stooxboldeb— Failukb 

TO  Apply  to  Dibectors— Excubb  —  (Jomplaist 

— ALLE0ATI0!«B  op  FbADD — SOPPICIENCT. 

1.  Where  a  stockholder  of  a  corporation 
brings  an  action  against  it  and  its  president  to 
compel  the  latter  to  account  for  money  of  the 
corporation  appropriated  by  him  to  his  own  use, 
without  first  requesting  the  directors  to  bring 
auch  action,  the  complaint  must  allege  facts 
showing  that  snoh  request,  if  made,  would  have 
been  refused,  or,  if  granted,  the  htigation  fol- 
lowing would  necessarily  have  been  under  the 
control  of  persons  opposed  to  its  success. 

2.  A  complaint  alleged  that  the  affairs  of 
the  corporation  were  under  the  complete  control 
of  such  president,  and  it  could  not  therefore 
bring  the  suit,  and  that  the  board  of  directors 
were  under  the  control  of  such  president,  and 
interested  as  guilty  parties  in  the  frauds  com- 
plained of,  and  on  these  accounts,  and  liecause 
such  directors  have  always  acted  and  conspired 
together  in  defending  against  charges  similar  to 
those  herein  complained  of,  it  would  be  futile 
for  complainant  to  apply  to  such  directws  to 
institute  the  suit.  Held,  that  such  averment* 
are  mere  statements  of  conclusions,  and  insuffi- 
cient to  entiUe  eomplainaut  to  maintain  the  ae 
tion. 
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8.  The  complaint,  after  redting  the  Imu- 
ance  of  bonds  and  the  execution  \>j  snch  cor- 
poration (a  railroad  company)  of  a  tmst  deed 
to  secure  them,  and  the  provision  Of  such  deed 
as  to  the  use  of  the  proceeds  of  such  bonds, 
alleged  that  the  trust  company  paid  the  pro- 
ceeds of  the  bonds  to  the  president;  that  a 
portion  was  auplied  to  the  uses  intended,  but 
a  large  portion  was  obtained  from  such  trust 
company  by  drafts  drawn  for  the  construction 
of  such  railroad  by  use  of  false  certificates  at- 
tached to  tiie  drafts,  and,  after  the  money  was 
HO  drawn,  and  in  the  hands  of  such  president, 
it  was,  under  various  pretexts,  appropriated  by 
him  to  his  own  use.  Held,  that  such  averments 
of  frand  were  too  indefinite  and  uncertain,  and 
a  demurrer  to  such  section  should  have  been 
sustained. 

Appeal  from  dtjr  ooart  of  Birmiiigliam; 
H.  A.  Sharpe,  Judge. 

Action  by  3.  H.  Parsons  against  B.  Steiner 
and  the  Birmingham,  Powderly  &  Bessemer 
Stfeet-Railroad  Ciompaiiy,  of  which  Steins 
Is  president  and  complainant  is  a  stockholder, 
to  compd  defendant  Steiner  to  accoimt  for 
certain  funds  belonging  to  such  corporation, 
alleged  to  have  been  appropriated  by  him 
to  his  own  use.  From  an  order  overruling 
a  demurrer  to  the  complaint,  defendants  ap- 
peal.    Reversed. 

The  bill  was  filed  by  the  appellee,  Parsons, 
a^alnstappellantBtB.  Steiner  and  the  Birming- 
ham, Powderly  &  Bessemer  Street-Railroad 
Company,  the  defendant  ctHporatlon,  In  bis 
own  behalf,  as  a  stockholder,  and  In  behalf 
of  any  other  stockholder  or  stockholders  In 
said  corporation  who  choose  to  join  as  par- 
ties and  contribute  to  the  expense  of  the 
litigation.  It  alleges  that  the  defendant 
Steiner  is  a  stockholder  of  the  defendant  the 
Blrmlnj^m,  Powderly  &  Bessemer  Street- 
Kallroad  Oompany,  a  corporation  organized 
under  the  general  Incorporation  laws  of  the 
state;  that  said  Steiner  Is  in  possesion  of 
the  office  of  president  of  said  corporation, 
which  office  he  unlawfully  usurps;  that 
there  Is  i>endlng  in  the  circuit  court  of  Jef- 
ferson county  an  action  in  the  nature  of  a 
quo  warranto  to  oust  him  from  the  office 
of  director  and  president  of  said  corporation; 
that  L  R.  Hochstader,  Joseph  Beltman,  and 
Im  Q,  Petttjohn,  who  live  in  Birmingham, 
Ala.,  J.  W.  Brown  and  D.  H.  Gordon,  who 
live  In  Baltimore,  Md.,  and  B.  Lesser,  whose 
residence  is  alleged  to  be  unknown,  con- 
stitute, with  said  Steiner,  the  board  of  di- 
rectors of  said  corporation;  that  from  the 
8th  day  of  Aprn,  1889,  to  the  24th  day 
of  February,  1890,  said  Steiner  was  regularly 
and  duly  elected  and  qualified  as  director 
of  said  corporation,  and  was  also  its  treas- 
urer, and,  as  such,  was  the  custodian  of  the 
money  and  choses  In  action  of  the  corpora- 
tion during  that  period;  that,  while  such 
treasurer,  said  Steiner  f  rauduloitly  appropri- 
ated to  his  individual  use  $600  of  the  money 
of  said  corporation,  and  covered  and  con- 
cealed said  fraudulent  di^ooitlon  of  the 
funds  by  a  voucher  which  purported  to  be 
given  for  right  of  way  for  the  railroad  line, 
then  being  constructed,  whi(di  voucher  was 
false  and  fraudulent,  and  he  now  claims  that 


said  taoaey  was  expended  by  him  In  pro- 
curing terminal  facilities  In  the  city  o< 
Birmingham  for  said  railroad;  that  in  the 
month  of  October,  1889,  said  Stdner  was 
intrusted  by  said  corporation  with  the  sale 
of  125  $1,000  bonds  of  said  corporation,  se- 
ciu-ed  by  a  deed  of  trust  on  ail  the  property 
and  franchises  of  the  corporation,  and  said 
Steiner,  as  the  trusted  agent  of  said  corpora- 
tion, agreed  to  obtain  for  said  bonds  ttie 
highest  price  possible,  and  account  for  the 
entire  proceeds  of  said  bonds;  that  said 
Steiner  sold  said  bonds  in  the  dty  of  Balti- 
more, Md.,  and  obtained  for  them  their  full 
face  value,— $1,000  for  each  bond,— amount- 
ing In  the  aggregate  to  $125,000,  but  he  re- 
ported to  said  corporation  that  he  had  sold 
said  bonds  at  and  for  the  sum  of  $850  for 
each  bond,  amounting  to  $106,250,  and  ac- 
counted to  said  corporation  for  said  last- 
named  sum,  and  fraudulently  appropriated 
to  his  own  use  the  sum  of  $18,750;  that  com- 
plainant, although  a  director  of  said  corpora- 
tion at  the  time  of  the  sale  of  said  bonds, 
never  knew  until  recently— until  within  a 
few  weeks  before  the  filing  of  this  bill— that 
said  Steiner  had  sold  said  bonds  for  $125,00a 
but  believed  he  had  sold  them  for  $850  for 
each  bond,— $106,250  for  all  of  them;  that  in 
December,  1889,  said  Steiner  dalmed  to  be 
desirous  of  advancing  the  Interest  of  the 
corporation,  procured  permission  from  the 
board  of  directors  to  purchase  the  necessary 
steel  rails  for  the  construction  of  the  rail- 
road line,  and  he  procured  about  700  tons 
rails  for  such  purpose,  and  sold  them  to  the 
corporation  for  $33  per  ton,  and  they  were 
actually  worth  only  about  $15  per  ton.  and 
said  Steiner  paid  about  that  price  for  the 
same,  and  actually  made  a  profit  of  about 
$10  per  ton  on  said  rails;  that  they  were 
purchased  from  the  Talladega  &  Coosa  Val- 
ley Railroad  Company,  of  which  company 
said  Steiner  was  at  the  time  an  officer;  that 
In  order  to  cover  up  and  conceal  the  aald 
profits  on  said  rails,  so  that  complainant 
could  not  know  the  fraudulent  appropriation 
of  them  by  him,  said  Steiner  obtained  bills 
in  the  name  of  the  Talladega  &  Coosa  Valley 
Railroad  Company  to  be  made  out,  fals^ 
showing  the  price  of  said  rails  to  be  $^ 
per  ton;  that  the  allegations  as  to  the  pur- 
chase and  sale  of  said  rails  to  said  corpora- 
tion are  made  on  the  Information  and  bell^ 
of  complainant;  that  on  the  2d  of  April, 
1890,  at  a  meeting  of  stockholders,  at  which 
a  quorum  was  not  present,  and  which  It  Is 
charged  was  not  a  valid  meeting,  resolu- 
tions were  ad(¥ted  by  the  stockholders  pres- 
ent, who  did  not  represent  a  majority  of  the 
said  stock  of  the  corporation,  authoring 
the  Issue  of  bonds  of  the  corporation  to  the 
Mercantile  Trust  &  Deposit  Company  of 
Baltimore,  Md.,  or  bearer,  for  the  i>ayment 
of  said  amount  of  money;  that  said  Steiner 
procured  the  delivery  to  himself  of  said 
bonds,  and,  with  the  aid  of  said  Mercantile 
Trust  &  Deposit  Company,  sold  them  la  ths 
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markets  in  the  dty  of  Baltimore,  Md.,  and 
said  Stplner  has  appropriated  a  large  propor- 
tion of  the  proceeds  of  the  sale  of  said  bonds 
to  his  Individual  use  and  I>eneflt,  but  bow 
much  complainant  cannot  say.  It  Is  far- 
ther charged  in  section  8  of  the  bill,  in  refer- 
ence to  the  issue  of  said  series  of  $125,000 
of  fii-st  mortgage  bonds,  that,  among  other 
things  provided  for  in  the  deed  of  trust 
which  was  executed  to  the  Mercantile  Trust 
&  Depoirit  Company  by  said  corporation  to 
secure  them,  it  was  provided  as  follows: 
"And  It  is  hereby  understood  and  agreed 
that  the  proceeds  of  said  bonds,  as  the 
same  may  be  sold,  shall  be  held  by  the 
party  of  the  second  part,  to  be  paid  out  by 
the  party  of  the  second  part  for  the  pur- 
pose, first,  of  preparing  and  executing  said 
bonds  and  this  deed  of  trust,  and  paying 
all  necessary  expenses  of  constructmg  and 
(•quipping  the  railroad  line  of  the  party  of 
the  first  part,  Induding  the  purchase  of  en- 
gines, locomotives,  rails,  rolling  stoclc,  and 
all  other  materials  for  the  construction  and 
operation  of  said  railroad  Une,  and  upon  the 
draft  of  the  president  of  the  party  of  the 
first  part,  supported  by  certificates  or  sworn 
statements  of  the  engineer  in  charge  of  con- 
struction of  the  road,  that  the  work  for 
which  said  bonds  are  to  be  issued  has  actu- 
ally been  done,  or  upon  the  draft  of  the 
pre^dent,  accompanied  by  bills  of  lading  for 
rail,  motive  power,  or  rolling  stock,  or  other 
material  especially  for  the  use  of  said  rail- 
road;" and  it  is  averred  that  said  Mercan- 
tile Trust  &  Deposit  Oompany,  from  time 
to  time,  paid  out  the  proceeds  of  the  bonds 
of  said  corporation  on  drafts  drawn  by  it, 
which  money  went  into  the  hands  of  said  B. 
Steiner;  that  a  great  portion  of  said 
money  went  Into  the  constraction  of 
said  railroad,  as  was  Intended,  but  a  large 
portlMi  of  said  mcmey  was  obtained  from 
said  trost  oompany  by  drafts  drawn  for  con- 
struction of  said  railroad  by  the  use  of  false 
oertiflcatee  attached  to  said  drafts,  and, 
after  the  money  was  so  drawn,  and  In  the 
hands  of  said  Steiner,  it  was,  under  various 
pretexts,  appropriated  by  the  said  Steiner  to 
hlB  own  use,  for  which  he  should  be  held 
to  account  The  farther  averment  Is  made 
that  the  afCalrs  of  Hie  corporation  are  now 
onder  the  complete  control  of  the  said 
Steiner,  and  it  cannot,  by  reasmi  of  such  con- 
trol, bring  ttils  salt.  Interrogatories  were 
attadied  as  a  part  of  the  bill,  requiring  de- 
f^idants  to  make  fall,  true,  and  direct  an- 
s-wers,  which  interrogatories  covered  all  the 
allegations  of  fraud  contained  in  the  bill  as 
having  been  perpetrated  by  said  B.  Stelaer; 
and  by  the  note  to  the  bill  the  respondents 
are  required  to  answer  the  statements  of  the 
bill,  and  the  interrogatories  thereto  attached, 
under  oath.  The  prayer  is  for  an  account, 
and  that  said  Steiner  be  charged  with  and 
required  to  pay  all  sums  of  money  belonging 
to  said  corporation  which  have  been  ai>- 
propriated  by  him,  and  for  general  rdlet. 


The  bill  was  demurred  to  on  many  grounds, 
the  demuirer  sustained,  amendments  made 
at  different  times,  to  which  demurrers  were 
interposed  and  sustained,  untU  finally,  on  the 
3d  of  October,  1891,  an  amendment  was  al- 
lowed, as  follows:  "That  the  present  board 
of  directors  of  said  corporation,  or  a  large 
majority  thereof,  are  under  the  control  of 
the  said  B.  Steiner,  and  a  large  majority 
thereof  are  Interested  as  guilty  parties  in  one 
or  another  of  the  frauds  and  wrongs  herein- 
after [hereinbefore]  complained  of,  and  this 
complainant  alleges  that  on  these  accounts, 
and  on  account  of  all  the  litigation  growing 
out  of  the  management  of  the  affairs  of  this 
corporation,  of  which  there  have  been  sev- 
eral suits  In  the  chancer  court  of  Jefferson 
county,  the  said  board  of  directors  have  al- 
ways acted  and  con^lred  together  in  de- 
fending against  charges  and  wrongs  and 
grievances  similar  to  the  present  wrongs  and 
grievances  herein  complained  of,  and  it  would 
have  been  utterly  futile  for  this  complainant 
to  hare  applied  to  said  board  of  dlrectcHrs 
to  institute  this  suit  to  remedy  the  wrong- 
doings complained  of  herein  In  the  name  <^ 
complainant"  The  def aidant  Signer  de- 
murred to  the  bUl  as  thus  amended  on  many 
grounds,  among  which  was  the  following: 
That  the  biU  fails  to  allege  that  any  request 
has  been  made  of  said  railroad  corporation 
to  institute  proceedings  or  take  steps  to  re- 
dress the  alleged  grievances  set  forth  in  the 
btu,  or  to  show  any  sufficient  excuse  for  the 
failure  to  make  such  request,  and  that  no 
safficlent  reason  is  shown  for  bringing  tlie 
suit  In  the  name  of  complainant  and  not  In 
the  name  of  said  corporation.  To  the  eighth 
paragraph,  ^edally,  that  its  allegations  are 
vague  and  indefinite,  and  do  not  advise  the 
defendants  of  the  caose  of  action  which  com- 
plainant claims  to  have  against  them;  that 
said  section  does  not  state  how  much  or  what 
particular  portion  of  said  fund  went  into 
the  defendants'  hands,  or  for  what,  or  to 
designate  or  describe  any  particular  draft 
or  drafts  In.  whicdi  said  mon^  or  any  part 
thereof  was  received,  or  to  state  which  of 
said  drafts  were  obtained  by  false  pretenses, 
or  what  sold  false  pretenses  were.  The 
court  overruled  the  demurrer,  and  the  de- 
fendant assigns  the  ruling  as  error. 

White  &  Howze,  for  appellants.  Lea  ft 
Bell,  for  appellee. 

HABALSON,  J.  1.  The  bill  in  thla  case 
makes  averments  of  fraud  and  usurpation 
against  tJtie  defendant  Steiner,  as  the  presi- 
dent and  managing  oBicec  at  the  defendant 
corporation,  the  Birmingham,  Powderly  & 
Bessemer  Street-Railroad  Ciompany,  Joined 
as  a  defendant,  wbiCh.  If  true,  call  loudly  for 
redress.  It  is  filed  by  a  stockholder,  in  his 
own  behalf,  and  in  behalf  of  all  other  stock- 
h(dders  of  said  corporation  who  may  choose 
to  make  themselves  parties  complainant  and 
agree  to  contribate  to  the  expenaes  of  tiie 
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litigation.  AH  the  aulliorlttes  agree  that  to 
justify  a  suit  In  this  form  the  bill  most  show 
that  snitable  redress  Is  not  attainable 
through  the  action  of  the  corporation.  The 
Ught  of  the  stockholders  to  file  a  bill  of  this 
character  in  their  own  name  was  well  stated 
In  Hawes  v.  Oakland,  104  U.  8.  460,  where 
It  Is  said:  "Bnt,  in  addition  to  the  existence 
of  grievances  which  call  for  this  kind  of  re- 
lief, it  is  equally  important  that  before  the 
shareholder  la  permitted  In  bis  own  name  to 
institute  and  condtict  a  litigation  which  nsn- 
fljly  belongs  to  the  corporation,  he  should 
show  to  the  satisfaction  of  the  court  that,  he 
has  exhausted  all  the  means  within  his  reach 
to  obtain,  within  the  corporation  itself,  the 
redress  of  his  grievances,  or  action  in  con- 
formity to  his  wishes.  He  mnst  make  an 
earnest,  not  a  simulated,  effort  with  the  man- 
aging body  of  the  corporation  to  induce  reme- 
dial action  on  their  part,  and  this  must  be 
made  apparent  to  the  court.  If  time  per- 
mits, or  has  permitted,  he  must  show,  if  he 
falls  with  the  directors,  that  he  has  made 
an  honest  effort  to  obtain  action  by  the 
stockholders  as  a  body  in  the  matter  of 
which  he  complains;  and  he  must  show  a 
case,  If  this  Is  not  done,  where  it  could  not 
be  done,  or  it  was  not  reasonable  to  require 
it"  To  the  same  effect  are  our  own  adjudi- 
cations. Manufacturing  Co.  ▼.  Oox,  68  Ala. 
71;  Nathan  ▼.  Tompkins,  82  Ala.  437, 2  South. 
Rep.  747;  Railroad  Co.  ▼.  Woods,  88  Ala. 
631,  7  South.  Rep.  106;  Mack  y.  Iron  Co.,  90 
Ala.  396,  8  Sonth.  Rep.  150;  Samuel  ▼.  Holla- 
day,  1  Woolw.  400;  2  SpeL  Priv.  Corp.  {  623. 

2.  But  It  is  equally  well  settled  by  the  fore- 
going authorities,  and  la  generally  held,  that 
a  stodcholder  may  bring  suit  In  equity  In  his 
own  name  to  enforce  the  right  of  a  corpora- 
tion, without  first  requesting  the  directors  to 
sue,  when  It  Is  made  to  appear  that,  if  such 
request  had  been  made,  It  would  have  been 
refused,  or,  If  granted,,  that  the  litigation  fol- 
lowing would  necessarily  be  subject  to  the 
control  of  the  persons  opposed  to  its  success; 
and  that  where  the  directors  of  a  corporation 
are  themsdves  the  wrongdoers,  or  the  parti- 
sans of  the  wrongdoer,  they  are  incapacitat- 
ed from  acting  as  the  representatives  of  the 
corporation  In  any  litigation  which  may  be  In- 
stituted for  the  correction  of  the  wrong 
which  It  Is  alleged  they  have  committed  and 
approved.  2  Beach,  Corp.  (  886;  Knoop  v. 
Bohmrich,  (N.  J.  Ch.)  23  Atl.  Rep.  118;  Dodge 
V.  Woolsey,  18  How.  331;  Cab  Co.  v.  Yerkes, 
(m.  Sup.)  30  N.  B.  Rep.  671;  MiUer  v.  Mur- 
ray, (OaL)  30  Pae.  Rep.  46;  Olty  of  Chicago 
▼.  OamM'on,  120  m.  447, 11  N.  B.  R«p.  899. 

8.'  It  Is  not  pretHxded  that  complainant 
made  any  request  of  or  effort  with  the  man- 
aging body  of  the  defendant  corporation  to 
induce  tbem  to  redress  the  wrongs  complain- 
ed of ,  or  to  institute  suit  for  that  purpose. 
Bot  the  CMnplalnnnt  attempts  to  show  by 
averments  that  he  had  a  good  excuse  for  not 
making  sncfa  a  request  or  effort.  In  that.  If 
aoade^  tt  would  have  been  refused,  or.  it 


granted,  the  litigation  following  would  neo- 
essarUy  have  been  subject  to  the  control  of 
persons  opposed  to  its  success.  The  allega- 
tions to  this  end  are  "(1)  that  the  affairs  of 
the  corporation  are  now  under  the  complete 
control  of  the  said  Stetner,  and  that  It  can- 
not, by  reason  of  such  control,  bring  this 
suit;  (2)  that  the  present  board  of  directors, 
or  a  large  majority  of  them,  are  under  the 
control  of  said  B.  Steiner,  and  a  large  major- 
ity of  them  are  Interested  as  gnllty  parties  in 
one  or  another  of  the  frauds  and  wrongs 
complained  of,  and  on  these  accounts,  and 
on  account  of  all  the  litigation  growing  out 
of  the  management  of  the  affairs  of  this  cor- 
poration, of  which  there  have  been  several 
suits  in  the  chancery  court  of  Jefferson  coun- 
ty, the  said  board  of  directors  have  always 
acted  and  conspired  together  In  defending 
against  charges  and  wrongs  and  grievances 
similar  to  the  present  wrongs  and  grievances 
herein  complained  of,  and  it  would  have  been 
utterly  futile  for  complainant  to  have  ap- 
plied to  said  board  of  directors  to  Institute 
this  suit"  It  will  be  observed  that  these 
averments  are  the  statements  of  conclusions, 
and  not  averments  of  facts  upon  which  they 
rest  The  first  averment  is  purely  so,  not  a 
fact  upon  which  the  allegation  that  said 
Steiner  has  complete  control  of  the  corpora- 
tion being  stated;  and  the  second  is  not  far  re- 
moved from  It  In  this  respect  It  is  not  stat- 
ed how  or  In  what  manner  a  large  majority 
of  the  directors  are  Interested  in  the  fraudu- 
^oit  transactions  mentioned  in  the  bill  of 
which  said  Steiner  Is  specially  accused,  nor 
In  which  of  them,  nor  la  Information  given  as 
to  the  character  of  the  suits  referred  to  in 
the  chancery  court  of  Jefferson  county  in 
which  said  board  of  directors  are  charged  to 
have  acted  and  conspired  together.  It  is  said 
the  wrongs  and  grievances  there  sought  to  be 
remedied  were  similar  to  those  complained 
of  here,  but  of  this  we  have  only  the  con- 
clusions of  the  pleads.  The  facts  npon 
which  such  averments  of  conclusions  rest 
should  have  been  set  out,  so  that  the  court 
might  judge  Int^ligentiy  for  itself— as  it  Is 
its  high  duty  to  do  In  sntih.  cases— whether 
the  plaintiff  had  the  right  to  proceed  to  file 
the  bill  In  his  own  name  or  not  The  partic- 
ularity of  averment  to  be  observed  In  such 
eases  has  received  extended  discussion  in  ad- 
judged cases,  leaving  scarcely  anything  to  be 
added  on  the  subject  Brewer  r.  Boston 
Theater,  104  Mass.  878;  Hawes  v.  Oakland, 
supra;  Manufacturing  Oo.  v.  Cox,  supra,  and 
authorities  there  dted. 

4.  Fraud  is  a  condtislon  of  law  firom  facta 
stated,  and  the  facts  out  of  whldi  It  arises, 
when  desired  to  be  pleaded,  whether  at  law 
or  In  eqtdty,  mnst  be  stated.  Mere  general 
averments  of  fraud  or  the  fraudulent  conduct 
of  a  party,  without  the  facts,  do  not  consti- 
tate  a'  plea  upon  whl<!h  the  court  can  pro- 
nounce judgment  Instvance  Co.  v.  Moog,  78 
Ala.  284;  Meadows  v.  Meadows,  73  Ala.  SOS; 
Pidiett  V.  Plpklo,  64  Ala.  620;  SlaweUea  r. 
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Crane,  68  Ala.  627.  Tested  by  tbls  rule,  seo 
tioa  8  of  tbe  bill  falls  short  of  that  deflnite- 
ness  of  averment  of  fraud  necessary  in  good 
pleading,  and  the  demnrrer  to  It  should  have 
been  sustained.    ReverBcd  and  remanded.    • 


MORROW  T.  NORTH  BIRMINGHAM  ST. 

RY.  CO. 
(Supreme  Court  of  Alabama.     July  27,  1883.) 

CaRRISBS  —  AOTIOR  rOR  DBATH    or  FASSBNaBB  — 

CAU8B  OF  Death— EviDEKOE. 
In  an  action  for  the  death  of  plaintifiCs 
intestate,  caused  by  defendant  railway's  neg- 
ligence, it  appeared  that  deceased  died  6% 
months  after  he  was  injured.  A  physiciBn  who 
treated  him  for  about  a  month  testified  that 
at  the  end  of  that  time  he  became  satisfied 
that  deceased  would  die;  that  he  found,  among 
otheM,  a  braise  on  the  lower  part  of  the  back 
of  bis  head  that  was  dark;  that  lus  ailment 
was  hemorrhage  on  the  brain;  that  before  he 
ceased  treating  him  he  saw  symptoms  of  con- 
sumption of  the  bowds,  and  that  such  com- 
Slaint  might  be  produced  by  such  a  shock  as 
eceased  was  shown  to  have  receiTed.  The 
physician  who  treated  deceased  during  the  last 
two  months  of  his  life,  and  one  who  treated 
him  A  mooth  prior  thereto,  both  testified  that 
deceased  died  of  oonsamption  of  the  bowels, 
and  that  such  trouble  could  not  have  been  pro- 
duced by  a  shock.  There  was  evidence  that  de- 
ceased assisted  another  person,  who  was  in- 
jured at  the  same  time,  to  get  on  a  car,  and 
find  a  ^lysician,  and  that  he  was  "a  regular 
drinker/'  Beld,  that  a  finding  that  the  death 
of  plaintiff's  Intestate  was  not  caused  by  the 
injuries  complained  of  was  proper. 

Appeal  from  city  court  of  Birming^m; 
H.  A.  Sbarpe,  Judge. 

Action  by  W.  S.  Morrow,  as  administrator 
of  the  estate  of  James  B.  Davis,  deceased, 
against  the  North  Birmingham  Street-Rail- 
way  Company,  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  caused  by  de- 
fendant's negligence.  From  a  Judgment  for 
defendant,  plaintiCC  appeals.     Affirmed. 

The  Injuries  sustained  by  deceased  were 
caused  by  a  collision  between  one  of  the  de- 
fendant's trains,  on  which  the  said  Davis 
was  a  passenger,  and  a  freight  train  of  the 
Richmond  &  Danville  Railroad  Company, 
■which  was  at  the  time  on  the  track  of  the 
Kansas  City,  Memphis  &  Birmingham  Rail- 
road Company.  The  circumstances  of  the 
coUIslon  were  that,  as  the  defendant's  train, 
composed  of  two  passenger  coaches,  was 
proceeding  to  one  of  Its  points  of  destina- 
tion, and  was  within  about  100  feet  from  the 
tra<^  of  the  Kansas  City,  Memphis  &  Bir- 
mingham RaUroad  Company  on  which  the 
freight  train  was  running,  it  came  to  a  stop, 
and  gave  its  signal  for  the  crossing;  that, 
when  the  train  stopped,  the  Richmond  & 
Danville  train  was  within  about  100  feet 
of  the  intersection  of  the  two  roads,  back- 
ing very  slowly;  ttiat  the  defendant's  train 
was  started  again,  and  when  all  the  train 
except  the  last  coach  was  across  the  track 
'Uie  rear  box  car  of  the  freight  train  collided 
with  the  said  last  passenger  coach,  strik- 
ing it  about  the  center.    The  substantive  al- 


legations of  the  complaint  are:  First,  that 
the  said  collision  was  caused  by  the  negli- 
gence of  the  defendant's  servants  in  charge 
of  its  train  on  which  plaintiff's  Intestate 
was  a  passenger;  second,  that  plaintiff's  in- 
testate, to  "escape  imminent,  deadly  peril. 
Jumped  from  said  defendant's  car,  and  fell 
to  the  ground,  from  which  fall  he  received 
severe  bodily  hurts  and  bruises,  external 
and  Internal,  from  the  effects  of  which  hnrts 
he  died,"  etc.  Issne  was  Joined  on  the  plea 
of  the  general  issue,  contributory  negjigwice, 
and  that  the  plaintiff's  intestate's  death  waa 
not  caused  by  the  injuries  he  is  alleged  in 
the  complaint  to  have  received. 

On  the  trial  of  the  cause  the  testimony  in- 
troduced was  without  conflict  that  the  in- 
juries resulted  firom  the  negligence  of  the 
defendant's  employes.  One  Boseley  was  In- 
troduced as  a  witness  for  the  plaintiff,  and 
testified  that  he  was  with  deceased  at  the 
time  of  the  accident,  and,  after  giving  the 
circumstances  of  the  collision,  testified  that 
Just  before  the  collision,  when  they  saw  that 
It  could  not  be  avoided,  both  he  and  d»- 
ceased  Jumped  firom  the  train;  that  he  was 
injured  by  being  struck  on  the  head  by  a 
car  which  was  shoved  against  him,  and 
when  he  recovered  consdousnesa  the  de- 
ceased was  standing  near  him,  and  wai) 
pale  and  very  nervous;  that  the  deceased 
assisted  him  on  the  train,  and  went  with 
him  to  see  a  physician,  and  that  sa  they 
were  near  the  city  the  deceased  complained 
to  him  of  pains  in  his  back  and  head.  This 
witness  further  testified  that  on  the  next 
day  after  the  collision  he  saw  Davis  walk- 
ing with  a  stick,  and  a  few  days  later  said 
Davis  was  on  crutches,  and  continued  so 
while  he  remained  in  Birmingham,  and  that 
he  did  no  more  work.  This  witness  on 
cross-examination  testified  that  the  deceased 
sometimes  drank  intoxicating  liquors,  but 
that  he  (witness)  had  never  seen  him  hi- 
toxlcated.  Dr.  Russell,  a  physician,  stated 
that  he  had  been  in  practice  eig^t  ye^rs; 
that  Davis  came  to  him  on  July  30,  1891,  for 
treatment,  complaining  of  pains  in  the  head 
and  back  and  hips;  that  he  examined  Davis, 
found  a  bruise  on  the  lowor  part  of  the  back 
of  his  head,  which  was  recent,  and  the  blood 
nnder  the  skin  had  tamed  dark,  but  it  had 
not  bled  externally.  There  were  other 
alight  bruises  and  scratches  on  his  hands, 
arms,  hips,  and  legs.  Russell  continued  to 
treat  Davis,  and,  in  his  opinion,  his  ailment 
was  hemorrhagic  internal  pachymeningitis, 
or  a  clot  of  blood  on  the  brain.  This  condi- 
tion could  have  been  produced  by  a  severe 
shock  or  fall.  Davis  was  then  suffering 
from  no  other  disease,  and  there  were  no 
symptoms  of  consumption  of  the  bowels  or 
lungs.  He  gradually  grew  worse,  became 
emaciated,  and,  In  the  opinion  of  the  wit- 
ness Russell,  his  condition  was  caused  by 
repeated  flows  or  hemorrhages  of  blood  on 
the  brain;  and  finally,  in  September,  1891, 
witness  became  satisfied  he  would  dle^  and 
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advised  him  to  go  to  his  relatives.  Witness 
also,  towards  September,  1891,  saw  symp- 
toms of  consumption  of.  tbe  bowels.  Tbis 
witness  gave  it  as  Us  opinion  Oiat  consump- 
tion of  the  bowels  might  be  caused  by  a 
shodc,  but  could  not  tell  how  long  It  would 
take  consumption  of  the  bowels  to  develop 
from  a  blow  on  the  head.  Davis  was 
shown  by  the  testimony  of  Lavette,  who  had 
worked  with  him,  to  have '  been  in  poor 
health  In  July,  1891,  and  for  several  years 
previous  to  have  had  severe  spells  of  cough- 
ing and  expectorating,  sometimes  interrupt- 
ing his  work;  that  he  drank  a  good  deal, 
and  had  a  running  sore  for  several  years 
before  1890.  The  witness  Black  had  known 
Davis  several  years,  and  stated  he  was  a 
regular  drinker,  and  occasionally  went  on 
sprees.  He  had  seen  an  old  running  sore 
on  Davis'  leg,  about  the  size-  of  the  hand, 
at  different  times  from  1883  to  1890.  Tbe 
mother  of  Davis  stated  that  he  returned  to 
Ciolumbus,  Ga.,  where  she  lived,  September 
4,  1891;  that  he  complained  then  of  a  mis- 
ery in  his  head  and  spine  and  hips,  running 
up  into  his  head,  complaining  most  of  pain 
in- his  spine;  and  that  he  had  no  cough  nor 
expectoration  during  his  illness.  Davis  re- 
mained in  Columbus,  Ga.,  from  September 
4  to  November  19,  1891,  without  medical  at- 
tention. On  that  day  Dr.  E.  B.  Schley,  a 
physician  of  31  years'  experience,  was  called 
to  see  htm,  and  made  a  diagnosis  of  his  case, 
and  prescribed  for  him.  He  complained  of 
bowel  trouble,  and  a  pain  in  his  hip.  Dr. 
Schley  found  no  bruises  or  marks  of  fall 
on  his  head;  and.  In  his  opinion,  and  ac- 
cording to  his  diagnosis,  he  was  suffering 
from  consumption  of  the  bowels.  Dr. 
Schley  testified  that  "from  his  condition  at 
the  time  I  prescribed  for  him,  and  the  com- 
plaints that  he  made,  and  his  appearance, 
I  should  say,  from  the  best  of  my  knowl- 
edge and  beUef,  that  his  death  was  caused 
from  consumption  of  the  bowels."  "The 
disease  had  obtained  a  firm  hold  on  him, 
and  when  advanced  to  ttiat  stage  it  Is  dlffl- 
cnlt  to  control,  and  likely  to  produce  death. 
His  symptoms  indicated  consumption  of  the 
bowels,  and  his  suffering  was  such  as  usual- 
ly arises  from  that  trouble.  The  pain  com- 
plained of  by  him  In  his  hip  and  back  could 
have  been  caused  by  a  shock  or  fall,  but 
the  trouble  for  which  I  treated  him,  to  wit, 
consumption  of  the  bowels,  could  not  have 
been  caused  by  shock  or  falL"  On  the  15th 
December,  1891,  Davis  called  on  Dr.  W.  T. 
Oantier,  of  Columbus,  Ga.,  a  physician  of  16 
years'  practice,  who  examined  him  thor- 
oughly, and  made  a  thorough  diagnosis  of 
his  case  on  the  20th  December,  1891,  and 
treated  him  until  his  death,  on  February 
10,  1892.  This  witness  testified:  "When  I 
treated  him  he  complained  of  pain  in  his 
back  and  bowels,  and  diarrhea.  I  found 
that  he  was  suffering  from  tabes  mesen- 
terica  (commonly  known  as  'consumption  of 
the   bowels.')    The    direct    and    immediate 


cause  of  his  death  was  tabes  mesenterlca, 
which  was  caused  by  the  baciUns  tubercu- 
losis, which  is  the  germ  of  consumption. 
His  symptoms  were  pain  in  the  bowels  and 
back,  light  fever,  and  vomiting.  He  did 
appear  to  be  suffering  with  pains,  and  did 
complain  of  pain,  and  did  make  sounds  and 
groans.  He  complained  that  he  had  pains 
in  his  back  and  bowels,  and  had  diarrhea. 
In  my  opinion,  the  symptoms  I  have  de- 
scribed were  caused  by  tabes  mesenterlca, 
or  commonly  called  'consumption  of  tbe 
bowels.'  Such  symptoms  as  he  had  could 
have  been  caused  by  a  shock  or  fall.  While 
under  my  treatment,  Davis  complained  of 
pain  in  his  back.  I  did  treat  him  for  such 
complaint  The  pain  In  the  back  was  not 
the  immediate  cause  of  his  death.  I  did 
moke  a  thorough  examination  of  him  on 
the  20th  December,  1891.  I  did  not  observe 
any  external  signs  of  injury  or  blow."  The 
certificate  of  death  given  by  Dr.  Oantier 
shows  Davis'  death  to  have  been  caused  by 
consumption  of  the  bowels,  on  February  10, 
1802,  6  months  and  12  days  after  the  colli- 
sion on  July  29, 1891,  at  36  years  of  age.  The 
cause  was  tried  before  the  city  court  Judge 
without  the  intervention  of  a  Jury,  and  upon 
the  submission  of  the  cause  on  the  evidence 
the  court  rendered  Judgment  for  the  defend- 
ant. 

W.  R.  Houghton  and  Shugart  &  Bmbry. 
for  appellant  Garrett  &  Underwood,  for 
appellee. 

HARALSON,  J.  The  bill  of  exceptions 
states  that  the  judge  who  tried  the  cause 
without  the  intervention  of  a  jury,  when 
the  argument  of  counsel  was  about  to  be- 
gin, relieved  them  from  tbe  discussion  of 
the  question  of  negligence,  and  stated  that 
there  was  but  one  question  in  tbe  case;  that 
he  was  satisfied  the  defendant  had  been 
negligent  in  the  act  leading  to  the  collision, 
but  the  point  was  whether  the  intestate's 
death  had  been  caused  by  the  coUision;  and 
on  this  issue  he  found  for  the  defendant 
We  have  carefully  examined  the  record,  and 
agree  with  the  court  below  that  the  defend- 
ant's employes  were  negligent  in  ttie  dis- 
charge of  their  duties,  contributing  to  bring 
about  the  collision  of  tbe  two  trains,  in 
which  the  plaintiff's  intestate,  as  is  claimed, 
was  Injured.  Our  conclusion  also  is  that 
the  disease  of  which  the  intestate  died  has 
not  been  shown  by  satisfactory  evidence  to 
have  been  caused  by  the  ailegred  injury  oe 
received  In  said  collision,  and  that  tiie  low* 
er  court  did  not  err  in  so  finding.    Affirmed. 


(M  Ala.  sot) 
OSBORN  ▼.  D.  JOHNSON  WALt.  PAPER 

CO. 
(Supreme  Cioart  of  Alabama.    Jnly  27,  1893.) 

Ubchanics'  Libitb  — Enfokcmckttt  —  iMPuamo 
Rkhbdy — Amenumbkt  or  Lien  Law. 
An  amendment  to  a  mechanic's  lien  law 
which  provides  that  any  persoa  holdiDS  claims 
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under  the  statute  shall  give  notice  td  the  own- 
er 10  days  before  filing  his  lien,  stating  the 
amount  of  his  claim,  and  that  be  looks  to  bis 
lien  for  payment,  does  not  impair  the  remedy 
for  enforcing  a  lien  growing  out  of  a  contract 
made  before  the  amendment,  within  Const  art. 
4,  $  56,  proliiblting  any  law  impairing  the  ob- 
ligation of  contracts  by  destroying  or  impairing 
the  remedy  for  their  enforcement. 

Appeal  flpom  circuit  court,  Jefferson  coun- 
ty:  James  B.  Head,  Judga 

Action  by  the  D.  Johnson  Wall  Paper  Com- 
pany against  J.  A.  Osbom  to  enforce  a 
contractor's  and  material  man's  lien.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

The  plaintiff  claimed  of  defendant  $61.50, 
with  interest  from  the  23d  of  February, 
1801,  due  and  owing  by  the  defendant  to 
plaintiff,  as  an  original  contractor,  for  work 
and  material  furnished  to  defendant  under 
contract  made  on  February  1,  1891,  for  build- 
ing and  improvements  on  a  lot  of  land  de- 
scribed in  the  complaint,  which  claim  was 
filed  as  a  lien  on  the  property  described, 
for  the  payment  thereof,  In  the  probate  office 
of  Jefferson  county  wltliin  two  months  from 
the  time  when  said  Indebtedness  accrued. 
No  question  is  raised  as  to  the  sufficiency 
at  the  complaint  The  defendant  pleaded 
two  pleas,  the  second  of  which  was  "that 
the  ten  days'  notice  required  by  law,  that 
he  looked  to  the  property  mentioned  In  said 
complaint  for  the  payment  of  said  work  or 
Improvements,  was  not  given  to  defendant, 
his  agent  or  architect,  nor  left  at  his  resi- 
dence, and  henoe  plaintiff  has  no  lien  on 
said  property."  The  plaintiff  demurred  to 
this  plea  on  the  ground  "that  the  contract 
for  the  work  for  which  a  lien  Is  claimed 
nnder  the  complaint  was  made  before  the 
passage  of  the  law  requiring  ten  days'  no- 
tice, as  set  out  and  referred  to  in  said  2d 
plea,  to  wit,  February  1,  1801.  Said  ten 
days*  notice  was  never  required  undw  the 
law  in  force  when  the  contract  was  made." 
The  evidence  tended  to  show  that  the  con- 
tract under  which  the  work  was  done  was 
made  on  the  1st  February,  1891;  ttiat  it  was 
to  be  done  for  $61.50,  and  that  it  was  not 
w^  done;  that  the  work  did  not  comm^ice 
until  after  the  12th  February,  1891,  and  was 
finished  about  the  17th  of  tlie  month;  and 
a  paper  was  introduced,  written  by  defend- 
ant 90  days  after  the  completion  of  the  work, 
in  which  he  promised  to  pay  for  the  same. 
It  was  also  shown,  without  conffict,  tliat 
plaintiff  complied  with  the  mechanic's  lien 
law,  in  a  manna:  to  perfect  a  lien  thereunder, 
as  it  ecdsted  prior  to  the  act  of  the  general 
assembly  enacted  the  12th  February,  1891, 
(Acts  1890-91,  p.  578,)  providing  for  and  reg- 
nlatlDg  mechanics'  and  material  men's  liens; 
and  that  plaintiff  did  not  give  notice  to  de- 
fendant, bis  agent  or  architect,  10  days  be- 
fore filing  his  claim  for  a  lien,  that  he  looked 
to  his  lien  on  the  bouse  and  property  describ- 
ed in  the  complaint  for  the  payment  of  his 
said  claim  against  defendant    The  first  plea 


was  that  the  work  was  so  badly  done  tliat 
it  was  worthless.  Issue  was  joined  on  tills 
plea.  The  demurrer  was  sustained  to  the 
second,  and,  the  cause  coming  on  to  be  heard 
by  and  before  the  presiding  Judge,  a  Jury  hav- 
ing been  waived.  Judgment  was  rendered  for 
the  plaintiff,  and  a  lien  declared  on  the  prop- 
erty mentioned  in  the  complaint  for  the  pay- 
ment of  the  same 

Bulger  &  Heflin,  for  appellant  Wade  ft 
Vauglian,  for  appellee. 

IIARALSON,  J.  The  only  question  pre. 
sented  foi  our  review  In  this  appeal  is 
whether  the  claim  of  the  plaintiff  for  a  lien 
m\i8t  have  l>een  asserted  imder  the  mechan- 
ics' and  material  men's  lien  law  as  amended 
by  Act  Feb.  12,  1891,  (Acts  1890-91,  p. 
578,)  or  und»  the  Code  as  it  stood  before 
the  amendment  That  said  act  was  a  mere 
amendment  of  the  former  law,  and  not  a 
repeal  of  the  old,  and  the  adoption  of  a  new, 
system  on  that  subject,  we  have  had  occa- 
sion at  this  term  to  decide.  Binningham 
BMg.  &  Loan  Ass'n  v.  May  &  Thomas  Hard- 
ware Co.,  13  South.  Rep.  612,  and  Colby  v. 
St  James  Colored  M.  E.  Church,  Id.  01.'>. 
If  the  former,  and  not  the  amended,  statute 
upplies,  it  is  conceded  the  plaintiff  was  en- 
titled to  the  declaration  and  enforcement  of 
a  lien  as  awarded  by  the  court;  but,  if  by 
the  latter,  the  ruling  and  judgment  of  the 
court  are  erroneous.  The  repeal  of  a  num- 
t)er  of  the  sections  of  the  Code,  and  their 
substitution  by  said  amendatory  act,  was  an 
enlargement  of  the  rights  of  meclianlcs  and 
material  men,  and  was  designed  to  make  a 
better  and  more  perfect  system  of  laws  on 
that  subject,  and  not  to  take  away  or  ren- 
der less  valuable  the  remedies  for  the  en- 
forcement of  such  statutory  liens. 

The  only  point  of  controversy  grows  out  of 
section  5  of  the  amendatory  act;  the  plain- 
tiff's contention  being  tliat  a  new  right  or 
duty  was  therein  prescribed,  which  im- 
paired his  contract  and  lien,  and  was  there- 
fore void  as  to  lilm,  leaving  him  for  the  as- 
sertion of  his  rights  under  the  former  stat- 
ute; and  that  of  the  defendant  that  said 
section  did  not  have  any  such  effect,  and 
plaintiff  was  bound  to  pursue  the  remedy 
snpplled  imder  the  amended  law,  which  he 
did  not  do,  and  therefore  lost  his  lien.  A 
builder's  and  mechanic's  lien,  as  has  been 
everywhere  held,  is  of  purely  statutory  or- 
igin. Its  character,  operation,  and  extent 
must  be  ascertained  by  the  terms  of  the 
statute  creating  and  defining  it  While 
every  lien  of  tliis  Idnd  has  a  contract  as  its 
foundation,  it  is  created  rather  by  the  law 
than  by  the  contract  of  the  parties,  is  analo- 
gous to  the  vendor's  lien  for  the  purchase 
money  of  land,  and  is  based  on  a  like  rea- 
son,—that  it  is  unconscionable  for  the  ven- 
dee to  retain  the  vendor's  property,  and  not 
pay  the  price  he  agreed  to  pay  for  It  It  Is 
the  work  of  mechanics  and  laborers,  or  ma- 
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teiials  furnished  by  them  and  others,  by 
which  value  Is  added,  or  supposed  to  be 
added,  to  property,  which  in  all  good  con* 
science  the  proprietor  ought  to  pay  for, 
which  constltate  the  foundation  of  the  Uen 
under  the  statute.  Gopeland  v.  Keboe,  67 
Ala.  597;  Chandler  v.  Hanna,  73  Ala.  391; 
Wudsworth  v.  Hodge,  88  Ala.  503,  7  South. 
Rep.  194;  Davis  v.  Alvord,  94  U.  S.  545; 
FhlL  Mech.  Liens,  {  1.  In  keeping  wltli 
these  principles,  we  have  uniformly  held 
that,  in  order  to  avail  himself  of  this  right 
and  remedy,  the  lienor  must  comply  sub- 
stantially with  the  requisitions  of  the  stat- 
ute In  respect  to  filing  a  just  and  true  ac- 
count of  the  demand,  properly  verified,  in 
the  office  of  the  Judge  of  probate  within  the 
time  required.  It  must  be  perfected  in  the 
manner  authorized.  The  Jurisdiction  and 
the  remedy,  being  prescribed,  can  be  exer- 
cised and  pursued  only  in  the  tribunals  and 
in  the  mode  provided  by  the  statute. 
Chandler  v.  Hanna,  supra;  Corrugating  Co. 
▼.  Thacher,  87  Ala.  458,  6  South.  Rep.  366; 
Phil.  Mech.  Liens,  9  21;  1  JoneB,  Liens,  { 
106.  The  authorities  hold,  also,  that  a  stat- 
ute creating  a  lien  may  be  modified  or  re- 
pealed by  statute;  the  only  difference  be- 
tween them  being  as  to  the  effect  such 
changes  or  repeals  may  have  on  existing  con- 
tiiicts.  In  Curry  v.  Landers,  35  Ala.  280, 
for  Instance,  this  court  said  that  the  consti- 
ttitlonal  power  of  the  legislature  to  abrogate 
a  lien  upon  real  estate  given  by  the  pre-ex- 
isting law,  by  the  repeal  of  the  law,  is  a 
conceded  question,  and  that  it  r^arded  the 
exercise  of  such  a  power  by  the  legislature 
as  affecting  the  remedy  only,  and  not  as  im- 
pairing the  obligation  of  the  contract  To 
the  same  effect  are  Martin  v.  Hewitt,  44 
Ala.  435,  and  Ex  parte  Pollard,  40  Ala.  88, 
and  authorities  in  those  cases.  These  de- 
cisions were  under  the  constitutions  of  this 
state  prior  to  our  present  constitution, 
which.  In  addition  to  the  prohibition  In  for- 
mer constitutions  against  the  right  of  the 
state  to  pass  a  law  Impairing  the  obligation 
of  contracts,  contained  the  provision  that 
"there  can  be  no  law  of  this  state  impairing 
the  obligation  of  contracts  by  destroying  or 
impairing  the  remedy  for  their  enforce- 
ment"  Article  4,  (  56. 

We  have  examined  and  collated  the  ded- 
slcns  of  the  supreme  court  of  the  United 
States  bearing  on  the  construction  of  this 
clause  of  our  constitution,  and  our  conclu- 
sions are,  as  drawn  from  those  decisions, 
titat  a  remedy  subsisting  in  a  state  when 
and  where  a  contract  is  made  and  is  to  be 
performed  Is  a  part  of  the  obligation,  and 
any  subsequent  law  of  the  state  which  so 
affects  that  remedy  as  substentially  to  les- 
sen the  value  of  the  contract  is  forbidden  by 
the  constitution,  and  void;  that  if  a  particu- 
lar form  of  proceeding  is  prohibited,  and  an- 
other is  left  or  provided  which  affords  an 
effective  and  reasonable  mode  of  enforcing 
the  right   tite  obligation  is  not  impaired; 


that  the  legislature  has  the  control,  and  may 
enlarge,  limit  or  alter  modes  or  proceed- 
ings and  forms  to  enforce  a  contract  pro- 
vided it  does  not  deny  a  remedy,  or  so  em- 
barrass it  with  conditions  and  restrictions  as 
seriously  to  impair  the  right;  that  the  rem- 
edies for  the  enforcement  of  obligations 
which  exist  when  the  contract  was  made 
must  be  left  unimpaired  by  the  legislature, 
or,  if  they  are  changed,  a  substantial  equiv- 
alent must  be  provided.  Edwards  v.  Wil- 
liamson, 70  Ala.  145;  Edwards  v.  Kearney,  96 
U.  S.  600;  Tennessee  v.  Sneed,  Id.  74;  Kilng 
V.  Missouri,  107  U.  S.  233,  2  Sup.  C3t  Kep. 
443;  AntonI  v.  Greenhow,  107  U.  8.  798,  2 
Sup.  Ct  Rep.  91;  Mobile  v.  Watson,  116  V. 
S.  305,  6  Sup.  Ct  Rep.  398;  Seibert  v.  Lew- 
is, 122  U.  S.  284,  7  Sup.  Ct  Rep.  U90;  Den- 
ny V,  Bennett  128  U.  S.  495,  9  Sup.  Ct  Bep. 
134. 

The  fifth  section  of  the  amendatory  act  of 
1891  reads:  "That  any  person  holding  claims 
under  this  statute  shall  give  notice  to  the 
owner  or  proprietor,  his  agent  or  architect 
ten  days  before  filing  his  lien,  giving  the 
amount  of  his  claim,  and  that  he  looks  to 
his  lien  on  the  building,  improvement  arti- 
cle, or  utility  for  the  payment  of  his  dalm: 
provided,  that  If  such  notice  is  left  at  the 
residence  or  place  of  business  of  the  owner 
or  proprietor,  his  agent  or  architect  it  shall 
be  deemed  a  full  compliance  with  this  sec- 
tion." This  section  does  not  impair  the 
remedy  for  enforcing  a  Uen  growing  out  of  a 
contract  made  before  the  enactment  of  the 
amendatory  act,  or  lessen  the  value  of  the 
contract  on  which  It  Is  based  In  any  degree. 
The  remedy  is  as  perfect  as  before.  The 
object  of  this  section  was  not  to  diminish 
the  rights  of  the  lienor  under  the  law,  but 
without  doing  so,  to  require  Justice  to  be 
done  to  the  proprietor,  to  save  him  loss  and 
damage.  With  such  a  notice  as  here  pre- 
scribed, the  proprietor  might  reteln  from  the 
contractor,  and  save  himself,  and  pay  on  de- 
mand or  notice,  without  cost  and  litigation, 
and  this  with  as  complete  and  unimpaired  a 
remedy  as  the  contractor  enjoyed  before. 

The  court  erred  in  sustelning  plaintUTs  de- 
murrer to  the  second  plea,  and  in  rendering 
Jiid£:ment  for  plaintiff  below.  Reversed  and 
remanded. 

OM  Ata.  S5U 

HAMBRICK   T.   NEW   ENGLAND   MORT- 
GAGE SEOURITT  CO. 

(Supreme  Comt  of  Alabama.     July  27,  1893.) 

IIORTOAGES — SaLB  UNDER  PoWBB  —  PCRCEISB  BT 

MoBTOAOBE — Right  to  Posbkssiox. 

Where,  on  default  In  a  mortgage,  the 
mortgagee,  under  a  power,  sells  the  land,  and 
becomes  the  purchaser,  though  no  converance 
is  made  under  the  sale,  it  lias  both  the  legal 
and  equitable  title,  and  can  recover  possession, 
the  mortgagor  not  having  taken  steps  to  re- 
deem. 

Appeal  from  circuit  court  Madison  ooon- 
ty;    H.  C.  Speake,  Judge. 
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AcUou  tt7  the  New  Bngland  Mortgage  Se- 
curity Company  against  Joseph  M.  Hambrlclc 
10  recover  possession  of  land.  Judgment  for 
plaintiff.   Defendant    appeals.   Af&rmed. 

UameB,  Sbeffey  &  Speake  and  A.  J.  Bent- 
ley,  tor  appellant  Caldwell  Bradshaw  and 
1>.  Irvin  AVhlte,  for  appellee. 

HAKALSON,  J.  On  the  25th  March,  1887, 
the  appellant,  the  defendant  below,  execut- 
ed a  mortgage  on  lands  therein  described 
to  secure  to  api>ellee,  plaintiff  below,  the 
Hum  of  $0,600  that  day  loaned  to  defendant 
by  plaintiff.  The  note  was  payable  on  the 
Zjtii  March,  t8f,i2,  and,  for  the  accruing  in- 
terest, liTe  coupon  notes  were  attached  to 
said  iirindpal  note,— the  first  for  |186,  pay- 
able on  ist  December,  1887;  three  other j, 
for  9250  each,  payable,  respectively,  on  the 
Ist  clays  of  December,  1888,  1889,  and  1890; 
and  the  last,  for  |38U,  payable  on  the  26th 
of  March  1^,— the  date  of  payment  of  the 
principal  debt  The  mortgage  contained  the 
stiptdation  that  if  the  mortgagor  should 
niake  default  in  the  i>ayment  of  said  note, 
or  of  any  ooupcm  thereto  attached,  within 
20  (la^s  after  the  same  became,  due,  the 
whole  sum  of  money  secured  should,  at  the 
option  of  the  holder  of  said  note,  become 
due  and  payable  at  once,  and  the  mortgagee, 
its  iigent,  attorney,  or  assignee,  might  enter 
upon  and  take  possession  of  the  lands  de- 
scribed In  the  mortgage,  and  proceed  to  sell 
the  same  In  a  manner  and  on  terms  therein 
provided.  On  the  Sth  of  April,  1891,  after 
having  advertised  the  lands  for  public  sale 
imder  the  power  in  the  mortgage,  and  in 
the  manner  specified  therein,  the  plaintiff 
sold  said  lands  in  Huntsville,  Ala.,  to  the 
highest  bidder  for  cash,  and  Itself  became 
the  purchaser  of  them,  throu^  its  attor- 
ney, D.  L  White,  at  the  sum  of  $3,690,  but 
no  conveyance  seems  to  have  been  made  un- 
der said  sale.  On  the  24tb  February,  1892, 
the.app^ee  brought  this  action  in  the  cir- 
cuit court  of  Madison  cotmty  against  the 
appellant  to  recover  the  possession  of  said 
lands.  The  defendant  pleaded  not  guilly, 
which  was  the  only  plea  interposed,  so  far 
aa  appears.  On  the  trial  of  the  cause  the 
mortgage  and  notes  were  introduced  and 
read  in  evidence  by  the  plaintiff,  and  the 
sale  nnder  the  power  in  the  mortgage,  as 
above  stated,  was  shown.  Judgment  was 
rendered  for  the  plaintiff  for  the  possession 
of  the  lands  sued  for,  and  costs. 

There  are  three  assignments  of  error.  The 
first  has  reference  to  the  evidence  of  a  wit- 
ness, Bentley,  examined  by  defendant  His 
evidence,  as  given,  was  simply  "that  the 
defendant  elected  to  disafflrm  the  sale,"  and 
on  the  objection  by  plaintiff  that  it  was  ille- 
gal, incompetent,  and  not  the  best  evidence 
of  a  disafllmiance,  the  court  excluded  it. 
This  was  no  evidence  of  a  disaffirmance  of 
the  sale  nnder  the  mortgage  by  the  mortga- 
gor, such  aa  affected  the  rights  of  plaintiff 


under  its  mortgage.  The  only  remedy  de- 
fraidant  had  against  plaintiff,  under  its  mort- 
gage, was  to  pay  the  debt  secured  therein.. 
Mortgage  Co.  t.  Sewell,  92  Ala.  189,  9 
South.  Bep.  143.  We  have  before  now  held 
that  80  long  as  the  foreclosure  sale  nnder  a 
mortgage  stands,  and  no  affirmative  legal 
steps  are  taken  to  avoid  it,  the  purchaser, 
although  he  is  the  mortgagee,  must  be  re- 
garded as  the  owner  of  the  land.  Not  being 
competent  to  make  a  conveyance  to  himself, 
his  title  may  be  only  equitable,  and,  stand- 
ing alone,  might  be  insufficient  to  support 
ejectment;  but,  by  virtue  of  his  title  as 
mortgagee,  both  the  legal  and  equitable 
title  become  vested  in  him,  and  constitute  a 
perfect  title,  subject  only  to  the  right  of 
the  mortgagor,  seasonably  expressed.  In  a 
court  of  equity,  to  be  let  in  to  redeem,  and 
this  he  cannot  do  without  offering  to  do, 
and  doing,  equity.  Mortgage  Co.  v.  Turner, 
(Ala.)  11  South.  Rep.  212;  Same  v.  SeweU, 
supra.  The  plaintiff  company,  tmder  Its 
mortgage,  having  the  legal  title,  had  the 
unquestionable  right  to  maintain  the  suit, 
and,  on  the  proof  offered,  to  the  Judgment 
It  recovered.  3  Brick.  Dig.  p.  651,  S  257. 
The  court  correctly  gave  the  general  charge 
in  favor  of  the  plaintiff,  and  refused  a  like 
charge  for  the  defendant,  on  which  rulings 
the  remaining  assignments  of  error  are 
based.   AiSrmed. 


aoo . 
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TAXLOR  et  al.  v.  KOLB. 


(Supreme  Court  of  Alabama.  July  27,  1803.) 
Mandauus— Wbbn  Lixb— OmoEBS  —  QuAi,irioA- 

TIONB. 

1.  The  duties  to  be  performed  by  the  judge 
of  probate,  sheriff,  and  cleric,  under  Code  1886, 
§  852,  reqniring  them  to  appoint  three  in- 
spectors of  election,  "two  of  whom  shall  be 
members  of  <H>po8ing  political  parties,  if  prac- 
ticable," are  not  purely  ministerial,  but  require 
judicial  judgment  and  discretion,  and  consider- 
ation of  evidence;  and  therefore  mandamus, 
while  it  lies  to  compel  them  to  act,  does  not 
lie  to  control  their  action. 

2.  Where  the  statute  requiring  officers  to 
apiraint  inspectors  of  election  does  not  require 
the  persons  appointed  to  have  educational  quali- 
fications, the  courts  cannot  add  sudi  require- 
ment and  annul  an  appointment  of  persons 
who  cannot  read  or  write. 

Appeal  from  circuit  court,  Madison  coun- 
ty; Heury  C.  Speake,  Judges 

Petition  by  Reuben  F.  Kolb  for  a  writ  of 
mandamus  to  Thomas  J.  Taylor  and  others. 
The  writ  was  granted,  and  re8x>ondeats  ap- ' 
peaL    Reversed. 

Oscar  H.  Hundley  and  Tancred  Betts,  for 
appellants. 

OOLBMAN,  J.   Renboi  F.  Kolb  fUed  the 

present  petition  for  a  writ  of  mandamus,  tb« 
purpose  of  which  is  to  have  vacated  and  an- 
nulled the  app(rintment  of  certain  parties 
as  inspectors  of  an  election,  made  by  the 
Judge  of  probate,  sheriff,  and  clerk  at  Madi- 
son county,  and  to  command  them  to  ap- 
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point  others  In  tbelr  stead.  The  petition  is 
filed  under  secUon  352  of  the  Code  of  1886, 
which  provides  tliat  these  oflScers  or  any  two 
of  them,  "must,  at  least  thirty  days  before 
(he  holding  of  any  election  in  their  county, 
appoint  three  inspectors  for  each  place  of 
voting,  two  of  whom  shall  be  members  of 
opposing  political  parties,  if  practicable," 
etc.  The  petition,  throughout,  shows  that  It 
is  filed  by  the  petitioner  in  beUolf  of  himself 
and  no  othw  person.  The  respondents 
moved  to  quash  the  petition  for  insufficien- 
cy, and  also  demm-red  to  the  petition,  as- 
signing various  groimds  for  cause  of  demur- 
rer. 

The  first  question  presented  is  whether 
the  petitioner  shows  tliat  there  were  two  op- 
posing political  parties  interested  in  the  Sec- 
tion, witliin  the  meaning  of  the  statute,  to 
one  of  which  he  belonged,  and  that  the  offi- 
cers whose  duty  It  was  to  appoint  inspect- 
ors foiled  to  comply  with  the  statute.  The 
petition  is  verified  by  affidavit,  and  the  facts 
averred  are  sufficient,  in  our  opinion,  to 
show  that  there  were  two  opposing  parties, 
to  one  of  which  petitioner  belonged.  It 
states  there  were  two  state  conventions  held, 
and  eadi  convention  nominated  a  full  state 
ticket  for  all  state  officers,  escept  that  the 
party  of  petitioner  made  no  nomination  for 
Judges  of  the  supreme  court;  tliat  one  om- 
vention  nominated  Thomas  G.  Jones  for 
gcvem(»:,  and  that  petiiioner  was  the 
nominee  of  the  other  conveniion;  and  that 
no  other  party  had  candidates  t>efore  the 
people  for  electioa.  The  petition  shows  that 
the  officers  appointed  three  Inspectors  for 
each  place  of  voting,  but  avers  tliat  neither 
of  the  tliree  belonged  to  the  party  whldi 
nominated  petitioner  for  governor.  It  'may 
be  admitted  that,  as  between  petitioner  and 
the  respondents,  petitioner  shows  a  clear,  le- 
gal, specific  right,  and  a  disregard  of  this 
ilfdit  by  respoudents,  but  does  it  show  a 
case  for  mandamus?  In  Ex  jiurte  Du  Bose, 
64  Ala.  280,  we  adopted,  as  a  sound  principle 
of  law,  "that  cases  may  arise  where  the 
conrt  will  not  grant  a  mandAmus,  wbra  the 
granting  thereof  will.  In  a  collateral  manner, 
decide  questions  of  impMrtance  between  par- 
ties who  are  not  parties  to  tlie  proceedings, 
and  have  had  no  notice  or  opportunity  to 
interpose  their  defenses.  •  ♦  •  Although 
It  were  certain  that  the  party  applying  had  a 
legal  right,  and  that  It  has  been  been  violat- 
ed, and  that  the  law  would  afford  him  a  rem- 
edy, and  whl<dk  remedy  is  conceded  to  be 
mandamus,  •  •  •  the  court  will  not  In- 
tMfere  In  a  case  Involving  in  a  collateral 
manner  the  right  of  parties  who  have  no  oj)- 
portunity  of  defending  their  interests."  There 
is  an  extremely  difficult  question  presented 
by  the  record.  Does  the  appointment  of 
Inspectors  involve  Judgm^it  and  discreti(»i, 
or  Is  it  the  exercise  of  a  merdy  ministertai 
duty?  The  trial  Judge  held  that  it  was  pure- 
ly ministerial,  and  that  the  writ  vrould  lle^ 
and  yet  the  Judgment  rendered  upon  tiae 


proceedings  was  that  which  pertains  to  a  Ju- 
dicial question.  It  is  sometimes  difficult  to 
determine  whether  an  act  Is  Judicial  or  min- 
isterial. The  g«ieral  principle  is  as  clear- 
ly' stated  in  the  case  of  U.  S.  v.  Guthrie,  17 
How.  S04,  as  in  any  we  have  found,  and  is 
the  rule  in  this  state.  It  is  as  follows:  "The 
only  acts  to  which  the  pow^  of  the  courts, 
by  mandamus,  extends,  are  such  as  are  pure- 
ly ministerial,  and  with  regard  to  which 
nothing  like  Judgment  or  discretion  In  the 
performance  of  his  duties  is  left  to  the  ofil.- 
cer;  but  that,  wherever  the  right  of  Judg- 
ment or  discretion  exist  In  him,  it  Is  he,  and 
not  the  courts,  who  can  regulate  the  exer- 
cise." "It  seems  to  be  hdd  by  all  the  au- 
thorities that  the  'nTlt  of  mandamus  can  only 
Issue  to  some  officer  required  by  law  to  per- 
form some  mere  ministerial  act,  or  to  a  Judi- 
cial <^cer  to  require  him  to  take  actl<Mi, 
but  not.  In  a  matter  requiring  Judgment  or 
discretlim,  to  direct  or  control  him  in  the 
exercise  of  either."  Ex  parte  Echols,  39 
Ala.  698;  Ex  parte  Hum,  92  Ala.  103,  9 
South.  Rep.  615.  And  in  Ex  parte  Thomp- 
son, 52  Ala.  98,  it  Is  thus  stated:  "When 
the  power  Is  clearly  defined  and  enjoined, 
does  not  involve  the  exercise  of  discretion  ur 
Judgment,  and  no  altemative  Is  left  to  the 
officer  charged  with  its  execution;  when  he 
must  act  without  inquiry,  and  without  evi- 
dence, and  the  mode  of  action  is  expressly 
declared,— the  power  Is  purely  ministerial. 
When,  however,  the  power  invcdves  the  ex- 
ercise oC  Judgment  and  discretion;  when  it 
U  to  be  exercised  only  In  an  ascertained 
event,  and  on  the  occurrence  and  existence 
of  particular  facts,  and  the  officer  cbaxgei 
with  the  execution  of  the  power  must  deter- 
mine whether  the  event  has  arisen,  or  the 
facts  exist  requiring  its  exercise,— then  the 
power  is  Judicial,  or  in  its  nature  Judicial." 
Ex  parte  Harris,  62  Ala.  87.  The  case  of 
Grlder  v.  Tally,  77  Ala.  422,  properly  con- 
strued, does  not  conffict  with  these  well-set- 
tled principles.  When  the  act  to  be  peiv 
formed  is  purely  ministerial,  mandamus  not 
only  reqtilres  action,  but  specifically  defines 
the  particular  act  to  be  done,  and  the  man- 
ner In  which  It  shall  be  done,  so  that  the 
coiurt  or  Judge  issuing  the  writ  may  know 
whether  its  order  has  been  obeyed.  If  the 
writ  leaves  a  discretlMi  to  the  officer,  room 
to  exercise  Judgment  as  to  whether  and  in 
what  manner  the  mandate  shall  be  carried 
oat;  if  it  be  necessary  to  hear  the  evidence 
to  determine  whether  the  mandate  has  beat 
performed,— then  the  mandate.  In  such  form, 
for  the  performance  of  a  ministerial  act.  Is 
Imperfect  and  Irregular,  and  is  of  that  char- 
acter to  be  rendered  where  Judicial  a«tion  is 
ordered.  State  v.  Mobile  &  M.  Ry.  Oo.,  69 
Ala.  321;  Davidson  v.  Washburn,  66  Ala. 
696. 

The  Judge,  acting  upcm  the  petition,  an- 
nulled and  vacated  certain  appcdntments 
which  had  been  made,  but  ordered  the  offi- 
cers to.proceed  to  appoint  others.   The  order 
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did  not  name  the  parties  whom  the  respond- 
ents should  appoint  as  Inspectors,  but  left 
it  to  them  to  determine  who  should  be  ap- 
pointed. In  fact,  he  decided  that  the  ap- 
pointments which  had  been  made  were  not 
in  accordance  with  the  statute,  and  vacated 
and  annulled  them,  and  then  simpljr  com- 
pelled action.  Now,  if  the  act  to  be  per- 
formed was  purely  ministerial,  the  Judge  is- 
Bcdng  the  mandate  knew  precisely  the  per- 
sons to  be  appointed,  and  would  have  named 
them  and  ordered  their  appointment.  The 
very  fact  that  he  did  not  Icnow,  and  could 
not  ascertain,  except  by  evidence  aliunde, 
and  the  exercise  of  Judgment  upon  that  evi- 
dence, conclusively  resolves  that  the  question 
is  of  a  Judicial  character,  and  not  purely 
mlnisterlaL  How  Is  It  to  be  determined 
whether  a  person  belongs  to  one  party  or 
another?  Can  it  be  ascertained  without  evi-. 
dence,  and  the  exercise  of  Judgment  and  dls- 
cretlon?  What  are  the  tests?  It  not  only 
requires  evidence  to  fix  the  status  of  party 
affiliation,  but  we  see  difficulties  rising  in  the 
solution  of  this  question,  which,  under  our 
system  of  popular  elections,  calls  for  the 
interposition  of  legislation.  Questions  not 
hitherto  adjudicated  In  this  state,  and  ncme 
exactly  similar  in  other  states,  so  far  as  we 
have  been  able  to  discover  by  investigation, 
arise  under  the  statute,  the  decision  of  which 
involve,  not  only  Judgment  and  discretion, 
but  the  application  of  new  principles.  The 
statute  requires  the  appointment  of  inspect- 
ors for  each  voting  place,  "two  of  whom 
shall  be  members  of  opposing  parties,  if 
practicable,"  etc  When  this  statute  was 
first  adopted,  there  were  but  two  opposing 
parties,  the  Democratic  and  Republican,  and 
it  is  possible  that  these  two  parties  alone 
were  lu  the  legislative  mind  at  Its  adoption, 
but  we  consider  its  verbiage  and  spirit  ex- 
tani  to  any  and  all  opposing  parties.  The 
difficulties  arise  in  defining  what  constitutes 
a  political  party,  and  what  Is  the  test  of 
membership  of  a  party.  In  the  case  of 
U.  S.  V.  Paxton,  40  Fed.  Rep.  13G,  a  question 
arose  whether  one  J.  O.  Famell  was  a  well- 
known  member  of  a  political  party  opposed 
to  the  party  to  which  the  derk  of  the  court 
belonged,  under  the  act  of  congress  of  June 
30,  1870,  which  provided  that  the  Judge 
should  appoint  a  Jury  commissioner  who 
should  be  a  well-known  member  of  the  prin- 
cipal political  party  in  the  district  opposed 
to  that  to  which  the  clerk  might  belong. 
The  court  heard  the  evidence,  which  in  some 
respects  was  conflicting,  and  decided  the 
question  upon  the  facts.  S.iys  the  Judge 
who  rendered  the  opinion:  "I  think  it  must 
be  admitted  that  it  has  always  been  under^ 
stood  that  those  who  have  acted  with  a 
political  party,  voted  its  ticket,  maintained 
its  doctrines,  and  attended  its  meetings,  were 
members  of  the  party."  The  court  further 
said:  "Will  that  act  permit  the  court  to  €»■ 
treite  it»  diteretion,  [italics  are  ours,]  and 
appoint;"  etc.    In  the  subsequent  case   of 


U.  S.  T.  CSiaires,  Id.  820,  considering  the 
same  statute,  the  court  uses  this  language: 
"The  Judge,  In  the  exercise  of  a  sound  dis- 
cretion under  the  responsibilities  of  his  office, 
directed  by  the  statute,  passes  upon  the  qual- 
ifications of  the  Jury  commissioner  he  ap- 
points." In  Re  Supervisors  of  Election,  43 
Fed.  Rep.  859,  application  was  made  for 
the  appointment  of  supervisors.  The  provi- 
sion of  the  statute  required  ttiat  the  super- 
visors should  be  "citizens  residents  of  the 
city  or  town  or  of  the  election  district  or 
parish,  who  shall  be  of  different  political 
parties,"  etc.  The  court  makes  use  of  this 
language:  "But  in  all  cases  there  should  be 
evidence^  whether  obtained  from  one  source 
or  the  other,  showing  that  applicants  or 
persons  recommended  possess  the  statutory 
qualifications  as  supervisors."  These  cases 
are  cited  to  show  that  In  determining  the 
statutory  qualifications— in  the  one  case,  that 
of  Jtuy  commissioner;  in  the  other,  that  of 
a  supervisor  of  elections;  in  both,  the  p»- 
sons  to  be  appctoted  should  belong  to  op- 
posing political  parties— the  Judge  or  court 
exercised  discretion,  and  acted  upon  evi- 
dence. Where  the  act  to  be  performed  in- 
volves the  introduction  of  evidence,  and  the 
exercise  of  Judgment  and  discretion,  the  act 
Is  Judicial,  and  not  ministerial,  and  man- 
damus will  not  lie  to  control  Judicial  discre- 
tion. The  authorities  are  uniform  to  this 
proportion. 

The  petitioner  further  complains  that  some 
of  the  Inspectors  appointed  can  neither  read 
nor  write.  It  may  be  that  Inspectors  of 
elections  could  better  perform  the  duties  of 
inspectors  if  they  i>08se88ed  an  educational 
qualification,  but  the  statute  does  not  require 
it,  and  the  courts  cannot  add  to  the  statute. 
The  objection  of  petitioner,  based  upon  these 
averments,  cannot  be  Qialntalned.  By  sec- 
tion 355  of  the  Code,  contingencies  may 
arise  when  there  are  no  qualifications  for 
inspectors,  except  that  they  be  ''qualified 
electors  entitled  to  vote  at  Uiat  polling  place, 
in  the  election  then  to  be  held."  Our  con- 
clusion is,  the  duties  to  be  performed  under 
section  352  of  the  Code  by  "the  Judge  of 
probate,  sheriff,  and  deilc,"  in  the  appoint- 
ment of  inspectors,  are  not  purely  ministe- 
rial, but  require  Judicial  Judgment  and  dis- 
cretion, and  the  writ  of  mandamus  will  not 
lie  to  control  their  action.  If  they  refuse 
to  act,  mandamus  will  lie  to  compel  ac- 
tion, but,  liaving  acted,  if  error  or  wrong 
was  committed,  it  cannot  be  remedied  by 
mandamus.  If  error  or  wrong  was  willful, 
or  from  corrupt  motives,  it  may  be  that 
the  parties  subjected  themselves  to  Impeadi- 
ment,  or  possibly  to  a  criminal  prosecution  fc^ 
some  offense,  but  these  questions  are  not  be- 
fore us.  As  we  said  in  a  former  part  of  this 
opinion,  further  legislation  may  be  needed, 
but  we  can  now  only  consider  the  statute  as 
we  find  it.  An  order  will  be  here  made 
quashing  tbe  petition.  Seversed  and  ren- 
dered. 
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MOTLET  T.  JONES  et  al. 
(Snpreme  Court  of  Alabama.     July  27,  1883.) 

JCDOHBNT  —  LiBN  —  EXEODTION  SaLB  — Tmjl  0» 
PDRCHASEB— HOHBSTEAS— WaITSR. 

1.  Where  a  Judgment  Is  filed  and  registered 
in  the  office  of  the  judge  of  probate,  as  re- 
quired hy  Act  Feb.  28,  1887,  and  acts  amenda- 
toiT  thereof,  making  the  judgment  in  such  case 
a  lioi  on  all  defendant's  property  in  the  county, 
subject  to  levy  and  sale  on  execution,  from  the 
date  of  registration,  the  Uen  of  the  judgment 
takes  precedence  of  a  conyeyance  of  land  by 
defendant  which  was  executeid  before,  but  not 
recorded  until  after,  the  judgment  was  regis- 
tered, and  of  which  the  judgment  creditors  bad 
no  notice. 

2.  A  judgment  registered  before  a  prior 
conveyance  of  land  by  the  debtor  is  recorded  or 
notice  thereof  bronght  home  to  the  judgment 
creditors,  being  a  lien  on  the  land,  a  purdiaser 
of  the  land  at  an  execution  sale  under  the  judg- 
ment acquires  title  as  against  the  conveyance, 
as  he  succeeds  to  all  the  rights  of  the  judgment 
creditors,  notwithstanding  his  knowledge  of  the 
conveyance. 

3.  The  possession  of  a  wife,  to  whom  her 
husband  has  executed  a  deed  which  is  not  re- 
corded, is  not  notice  of  her  title,  where  she 
merely  continnes  to  live  on  the  land  with  him 
as  they  did  before  the  deed  was  made. 

4.  The  ri^t  to  a  homestead  exemption  in 
certain  land  is  waived  where  the  land  is  not 
included  in  the  claim  of  homestead  filed. 

Appeal  from  olty  cotirt  of  GadsdeiL;  John 
H.  Disque,  Jndga 

Action  by  Cora  D.  MoUey  against  J.  D. 
Jones  and  another  to  recover  land.  There 
was  a  Judgment  for  plaintiff  lor  a  part  only 
of  the  land,  and  she  appeals.     Reversed. 

Motley  &  Fleming,  for  appellant  Denscm, 
Bllbro  &  Burnett,  for  appellees. 


HARALSON,  J.  The  plaintiff,  Cora  Mot- 
ley, who  Is  the  appelant,  instituted  this  ac- 
tion In  the  dty  court  of  Oadsden  against  the 
defendants,  J.  D.  Jones  and  bis  daughter, 
MoUle  JcHies,  to  recorer  possession  of— First, 
lot  11,  In  block  13;  and,  second,  all  that  part 
of  the  east  half  of  lot  7,  In  block  13, 
lying  back  of  the  store  of  M.  P.  White,  in 
Attala,  describing  it  by  metes  and  bounds. 
The  case  was  tried  by  the  court,  a  jury  hav- 
ing been  waived,  on  the  plea  of  not  guilty, 
and  Judgment  was  roidered  for  the  plaintiff 
for  the  lot  last  described  above.  It  was 
shown  by  plaintiff  without  conflict  that  Al- 
ter,  Plckard  &  Oo.  reoovmred  a  Judgment 
against  the  defendant  J.  D.  Jones  In  the  cir- 
cuit court  of  Etowah  county  on  the  6tfa  day 
of  April,  1887,  for  $240  and  costs,  wbldi 
Judgment  was  duly  filed  and  registered  in 
the  office  of  the  Judge  of  probate  of  said 
county  on  the  30th  of  January,  1888,  as  pro- 
vided by  the  act  of  the  legislature  of  FoImti- 
ary  28,  1887,  (Code  1886,  p.  635,  note;)  that 
an  execution  Issued  on  said  Judgment  on  the 
18tb  of  February,  1893,  which,  coming  to  the 
hands  of  the  sh^lff  on  the  20tii  of  February 
following,  was  by  him  levied,  on  the  3d  of 
March,  1893,  on  the  lands  described  in  the 
complaint;  that,  after  having  advertised  the 


same  for  sale,  as  required  by  law,  on  the 
lOtb  of  April,  1893,  he  sold  the  same  at  pub- 
lic outcry  to  the  highest  bidder  for  cash,  and 
the  plaintiff,  Cora  D.  Motley,  became  the 
purchaser  at  and  for  the  sum  of  $50,  bid  by 
Iter  for  the  land;  that  said  dmlff,  on  tbe 
same  day,  by  deed  duly  executed,  and  in 
consideration  of  said  sale  and  purchase  by 
her,  conveyed  to  plaintiff  all  the  rigbt,  title. 
Interest,  and  dalm  of  the  defendant  J.  D. 
Jones  in  and  to  said  land,  and  that  written 
notice  for  the  possession  was  served  on  tlie 
defendants,  and  notice  of  the  levy  given  to 
said  J.  D.  Jones.  The  defendant  Introduced 
a  deed  dated  November  2,  1882,  ejoecuted  by 
him,  conveying  to  his  wife,  Emdlne  Jones,  in 
consideration  of  $50,  the  lot  first  described 
in  the  complaint,  which  was  withheld  from 
record,  and  not  filed  and  recorded  until  the 
27th  of  March,  1898.  To  the  introductian  of 
this  deed  the  plaintiff  objected,  on  the  ground 
that  it  was  void  as  to  the  Judgment  credit- 
ors. Alter,  Plckard  &  Co.,  in  whose  favor 
said  Judgment  was  rendered  under  which 
said  lands  were  sold  to  tbe  plaintiff;  bat  the 
court  admitted  the  same,  and  plaintiff  ex- 
cepted. 

The  defendant  testifled  that  he  executed 
said  deed  to  his  wife  In  consideration  of  a 
lot  she  owned  and  had  turned  over  to  him; 
that  he  gave  notice  to  the  sheriff  when  he 
levied  on  it  that  it  was  his  wife's  property, 
who  had  died  in  the  summer  of  1887;  that  they 
had  resided  on  the  property  together,  and 
the  debt  for  which  the  Judgment  had  been 
rendered  against  him  was  contracted  in  the 
year  1880;  that  lot  7  was  near  the  one  on 
which  he  lived,  there  being  an  alley  between 
the  two;  that  he  lived  on  lot  11,  and  rented 
out  lot  7;  that  defendant  Mollle  Jones  was 
his  daughter  by  his  said  wife,  Emeline.  It 
was  further  tbown  that  defendant  and  his 
wife  lived  on  lot  7  In  tbe  years  1881,  1882, 
and  1883.  The  defendant  then  introduced 
the  record  of  his  dedarallon  of  claim  to  cer- 
tain real  and  personal  property  as  exempt 
from  levy  and  sale,  filed  In  the  office  of  the 
Judge  of  probate  of  Etowah  county  on  the  4th 
day  of  March,  1893.  °In  this  claim  of  ex- 
emption no  part  of  the  property  sued  for  is 
claimed,  exc^t  lot  7  in  Vlods.  13,  and  the 
real  and  personal  property  claimed  was  val- 
ued at  $1,200.  This  being  all  the  evidence, 
the  court  rendered  a  Judgment,  as  the  bill  of 
exceptions  states,  for  the  plaintiff  for  the  lot 
last  mentioned  In  the  complaint,  and  for  the 
defendant  for  the  other.  The  Judgmoit  en- 
try recites  a  finding  and  Judgment  for  the 
plaintiff  for  the  lot  last  described.  No.  7  In 
block  13.  The  plaintiff  appeals,  and  asdgns 
as  error  the  admission  against  her  objection 
and  exception  of  said  deed  of  defendant  to 
his  wife,  Emeline,  and  the  failure  and  refus- 
al of  tbe  court  to  render  Judgment  In  her 
favor  for  lot  11  In  block  IS,  as  well  as  for 
the  other  lot   . 

We  may  dispose  of  the  dalm  of  exemption 
flrom  levy  and  sale  of  said  lot  11,  by  stattug 
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tbat  the  claim  na  flled  In  the  oiBce  of  the 
probate  court  did  not  mention  tMs,  bnt  other, 
real  estate.  If  defendant  made  no  claim  to 
the  homestead  exemption,  he  iraived  It 
CSark  t.  Spencer,  76  Ala.  57. 

As  we  have  aeen.  Altar,  Pictcard  ft  Co.  re- 
covered their  Judgment  on  the  5th  April, 
18S7,  which  th^  flled  and  had  registered  In  the 
office  of  the  Judge  of  probate  of  said  county 
on  the  28th  January,  1886,  In  the  manner  re- 
quired by  said  act  of  28th  February,  1887, 
and  the  acts  amendatory  thereof.  The  ef- 
fect of  this  filing  and  registration  of  said 
Judgment,  by  the  terms  of  said  act,  made  it 
a  lien  upon  all  the  property  of  the  defendant 
In  said  county,  which  was  subject  to  levy 
and  sale  under  execution,  which  lien  shoidd 
continue  for  10  years  from  the  date  of  such 
registration.  The  deed  from  defendant  3. 
D.  Jones  to  his  wife,  Bmellne,  was  executed, 
as  has  been  shown,  on  the  2d  of  November, 
1882,  and  was  withheld  from  record  until  the 
27th  of  March,  1893,  long  after  the  judgment 
had  be^i  rendered  against  him  In  favor  of 
said  Alter,  Pickard  Sc  Co.,  and  after  It  had 
been  recorded  In  the  probate  office  of  said 
county.  It  was  therefore  void  as  to  the 
plalntlifs  In  that  suit,  unless  they  had  notice 
of  said  deed,  of  which  thore  is  no  evidence 
in  the  record.  Wood  v.  Lake,  62  Ala.  489; 
Watt  ▼.  Parsons,  73  Ala.  202;  Chadwick  v. 
Garsoni  78  Ala.  116;  Robertson  v.  Duiden, 
89  Ala.  500,  7  South  Rep.  769;  MoOhee  v. 
Bank,  93  Ala.  193,  9  South.  Rep.  734.  This 
want  of  notice  to  the  plalntUfs  In  execution, 
Alter,  Pickard  &  Co.,  protected  the  put^ 
chaser  at  execution  sala  She  succeeded  to 
their  rights,  and  as  the  purchaser  at  said 
sale  was  entitled  to  all  the  advantages  which 
accrued  to  them  as  Judgment  creditors  from 
a  lack  of  notice  of  said  unrecorded  deed.' 
The  notice,  therefore,  which  the  defendants 
gave  at  the  time  of  the  levy  and  sale,  that 
the  property  belonged  to  Emellne  Jones  at 
her  death,  and  which  was  constructively 
given  to  plalntUf  In  the  record  of  said  deed, 
was  without  any  effect  on  her.  Gahalan  v. 
Munroe,  56  Ala,  303;  Bartlett  v.  Vamer,  Id. 
680;  Moog  V.  Strang,  60  Ala.  98;  Vancleave 
▼.  Wilson,  73  Ala.  387;  3  Brick,  Dig.  p.  640,  S 
96.  Nor  can  it  be  said  that  the  possession  of 
Mra  Jones,  after  the  deed  by  her  husband 
to  her,  was  notice  to  any  one  of  her  title  un- 
der said  deed.  As  there  was  no  record  of 
the  conveyance  by  her  husband  to  her,  and 
no  change  of  possession,  the  fact  that  the 
parties  continued  to  live  on  the  lot  as  before 
the  deed  operated  no  noUce,  actual  or  con- 
structive, that  the  title  had  passed  out  of 
said  Jones  to  her.  McCarthy  v.  Nierosl,  72 
Ala.  332;  Watt  v.  Parsons,  73  Ala.  202; 
Troy  T.  Walter,  87  Ala.  237,  6  South.  Rep. 
54.  The  deed  from  Jones  to  his  wife  was 
Improperly  admitted  as  evidence  against  the 
plaintiff.  It  was  void  as  to  her,  and,  the 
dalm  of  exemption  being  without  effect,  we 
discover  no  reason  why  plaintiff  was  not  en- 


'  tilled  to  recover  the  aitire  property  sued  for. 
Hie  court  erred  in  not  so  findtug.  Reversed 
and  remanded. 


(M  AU.  234) 


BBALL  V.  STATB. 


(Supreme  Court  of  Alabama.     July  27,  189S.) 
Biu,  or  ExcEpnoxB  —  Sionino  —  Devaiutioii  — 

CrIUIXAI.  FbOSECUTION — EviDENOB. 

1.  A  bill  of  exceptions  not  signed  within  the 
time  limited  by  statnte,  or  provided  by  stipula- 
tion, will  be  stricken  from  the  record. 

2.  Under  Grim.  Code,  I  3773,  providing. 
that  any  one  who  speaks,  writes,  or  prints  at 
another  any  accusation,  falsely  and  maliciously, 
importing  the  commission  of  a  felony,  BbaU  on 
conviction,  eto.,  to  authorise  a  conviction  the 
jury  must  be  satisfied,  beyond  a  reasonable 
doubt,  tbat  the  accusation  was  false  and  mail- 
cious. 

Appeal  from  circuit  courts  Calhoun  county; 
Le  Roy  F.  Box,  Judge. 

Frank  Beall  was  convicted  of  defamation, 
and  appeals.  A  motion  to  strike  from  the 
record  the  bill  of  exceptions  is  granted,  and 
the  Judgment  is  affirmed. 

John  H.  Caldw^  for  appellant.  Wm.  L. 
Martin,  Atty.  Qea.,  tor  the  State. 

COLEMAN,  J.  The  defendant  was  con- 
victed of  the  offense  of  d^&mation.  There 
is  a  motion  to  strike  from  the  record  the  bill 
of  exceptions,  because  not  signed  vrithln  time. 
Sixty  days  were  aveed  upon.  In  writing,  as 
the  time  within  which  the  bill  of  exceptions 
might  be  signed.  This  agreement  bears  date 
May  10, 1802.  The  bill  of  exceptions  has  two 
Indorsements  signed  by  the  Judge  who  pre- 
rided  at  the  trial.  The  ffirst  Is,  "Received 
by  me  through  mall  at  AshviUe  July  9th, 
1892."  The  second  is,  "Bill  returned  to 
defdts.  counsel  at'  his  request,  and  after- 
wards, to  wit,  Aug.  18th,  '92,  again  sent  to 
me  through  the  malL"  The  bill  of  excep- 
tions bears  date  November  8,  1892.  It  Is 
evident  the  bill  bears  date  long  after  the 
time  had  expired  within  which  it  should  have 
been  signed.  The  statute  fixes  the  time 
within  which  a  bill  of  exceptions  must  be 
signed,  and  regulates  the  manner  In  which 
the  time  may  be  extended.  Unless  the  stat- 
ute Is  compiled  with,  and  the  bill  of  excep- 
tions is  signed  as  therein  provided,  we  cannot 
consider  It,  on  appeal  In  this  court  See  act 
of  Febroaiy  22,  1887,  p.  126,  bottom  of  page 
610  of  the  Code;  Rosson  v.  State,  02  Ala. 
76,  9  South.  R^.  357;  Powell  v.  Sturde- 
vant  85  Ala.  243,  4  South.  Rep.  7ia  It  Is 
manifest  that  the  judge  had  no  authority. 
In  the  resent  case,  to  sign  the  bill  of  ex- 
cepttonsi  at  the  time  it  was  signed.  There 
had  been  no  order  or  agreement  mada  by 
which  the  time  had  been  extended  beyond 
the  60  days  agreed  upon. 

Having  failed  to  sign  the  bill  within  the 
60  days.  If  the  appellant  was  free  from 
fault  he  should  have  proceeded  to  establish 
the  bill  of  (exceptions  in  this  court  aa  pro- 
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vlded  In  the  statute.  The  motion  to  strilre 
the  bill  of  exceptions  must  prevail,  and  this 
order  leaves  the  appellant  without  an  ex- 
ception, and  we  are  powerless  to  revise  the 
ruling  of  the  court  in  its  refusal  to  charge 
the  jury  as  requested  by  the  defendant  Un- 
der the  circumstances,  probably,  it  is  l>est  to 
construe  the  statute  under  which  the  de- 
fendant was  prosecuted.  Section  3773  of  the 
Criminal  Code,  under  which  the  indictment 
was  prosecuted,  declares  that  "any  iterson 
who  spealffl,  writes  or  prints  of  and  concern- 
ing another  any  accusation  falsely  and  mali- 
ciously, importing  the  commission  by  such 
person  of  a  fdony,  or  any  other  indictable 
offense,  involving  moral  turpitude,  must  on 
conviction,"  etc.  To  constitute  the  offense, 
the  accusation,  whether  spol^en,  writtai,  or 
printed,  must  have  been  "false  and  mali- 
dons;"  and,  to  authorize  a  conviction  tmder 
this  statute,  it  Is  necessary  to  satisfy  the 
jury,  beyond  a  reasonable  doubt,  that  the 
accusation  was  false  and  malicious.  The 
state  Is  not  required  to  show,  under  this  stat- 
ute, by  direct  proof,  that  the  defendant  en- 
tertained ill  will  or  hatred  towards  the  per- 
son against  whom  the  accusation  was  made, 
'or  a  purpose  to  injmre  Wm.  The  Jury  may 
infer  malice  from  the  character  of  the  accusa- 
tion, and  the  absence  of  probable  or  reason- 
able grounds  for  making  it.  Haley  v.  State, 
63  Ala.  83.  The  prosecutor  could  aslt  for 
an  explanatory  charge,  or  the  court,  of  Its 
own  motion,  might  very  properly  explain 
the  definition  of  "malice,"  as  Intended  by  the 
statute,  without  committing  any  error,  but 
there  can  be  no  violation  of  the  statute  un- 
less the  accusation  was  falsely  and  mali- 
ciously made.    Affirmed. 

(9S  Ala.  1E4) 

SMITH  T.  BAST  TENNESSEE,  V.  &  G.  RT. 

CO. 
(Supreme  Court  of  Alabama.     Jnly  27,  1893.) 

Appiaj.  rROM  Justice— Cbahsjko  Natubi  or 
Action. 
Plaintiff,    after   commencing  an   action 
on  contract  in  a  justice  court,  cannot,  on  ap- 
peal, file  a  complaint  in  tort. 

Appeal  from  city  court  of  Anniston;'B. 
F.  Cassady,  Judge. 

Action  by  J.  D.  Smith  against  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany. Judgment  for  defendant  Plaintiff  ap- 
peals.   Affirmed. 

Methvin  &  Kelly,  for  appellant  Knox, 
Bowie  &  Pelham,  for  appellee. 

COLEMAN,  J.  The  action  began  in  the 
justice  court,  and,  so  far  as  the  transcript 
shows.  Judgment  was  rendered  for  plaintiff 
upon  an  "account  stated,  $10.00."  The 
cause  was  brought  to  the  city  court  by  statu- 
tory writ  of  certiorari,  and  stood  for  trial 
de  novo.  The  cause  of  action  filed  in  the 
circuit  court  was  that  "plaintiff  claimed  of 


the  defendant  ten  dollars  'due  by  account 
June,  1891,  for  calf  killed;"  and  that  was 
amended  by  adding,  "by  engine  East  Tenn., 
Va.  &  Go.  R.  R.,  and  that  by  the  negli- 
gence or  carelessness  of  the  engineer  on  said 
engine."  The  defendant  moved  to  strike 
the  complaint  from  the  ffie,  and  also  filed  a 
demurrer  to  it  upon  the  ground  that  the 
amended  complaint  was  a  total  departure 
from  the  orig^inal  cause  of  action.  By  a 
judgment  of  the  court,  entered  May  24,  1882, 
both  the  demurrer  and  the  motion  to  strike 
were  overruled.  The  defendant  then  plead- 
ed the  general  issue,  and  also  the  statute 
of  limitation  of  six  months,  under  section 
1150  of  the  Code.  October  19,  1892,  there 
seems  to  have  been,  by  leave  of  the  court, 
another  amended  complaint  filed  by  the 
plaintiff,  and  on  the  same  day  a  judgment 
of  the  oonrt  was  raidered,  sustaining  the  de- 
murrer of  the  defendant,  and  his  motion 
to  strike  the  complaint  from  the  files.  Tbeee 
seems  to  have  been  no  other  amendment  to 
the  complaint  or  cause  of  action  ffied.  The 
record  then  states  that  the  "cause  being 
submitted  to  the  court,  it  is  considered  that 
the  issues  are  in  favor  of  the  defendant," 
and  judgment  was  rendered  for  the  defend- 
ant The  record  also  contains  a  bill  of  ex- 
ceptions. 

We  have  recited  the  pleadings  and  judg- 
ment entire,  and  cannot  tell  from  the  rec- 
ord upon  what  cause  of  action  the  case  was 
submitted  for  trial  Our  opinion  Is  that  the 
plaintiff  was  not  entitied  to  recover,  in  any 
event  Pleadings  in  justice  courts  are  not 
governed  by  technical  rules.  If  the  sum- 
mons shows  the  nature  of  the  cause  of  ac- 
tion, or  if  the  same  is  indorsed  upon  the 
summons,  or  otherwise  is  made  manifest, 
that  is  sufficient;  and  yet  pleadings  in  jus- 
tice courts  are  subject  to  such  regulations 
as  are  necessary  to  promote  justice,  and 
prevent  undue  advantage  to  either  party. 
Section  3313  of  the  Code  declares  that  "suits 
before  justices  of  the  peace  shall  be  gov- 
erned by  the  same  rules  and  provisions,  so 
far  as  they  are  applicable,  as  suits  in  the 
circuit  court"  Assumpsit  and  tort  cannot 
be  united  in  the  same  cause  of  action,  either 
In  one  count  or  in  separate  counts  in  one 
complaint  The  authorities  are  numerous 
and  unanimous  to  this  proposition.  Railroad 
Co.  V.  WlUlams,  53  Ala.  600;  Insurance  Co. 
V.  Randall,  74  Ala.  176;  Capital  City  Water 
Co.  V.  City  of  Montgomery,  92  Ala.  306,  0 
South.  Rep.  343;  Chambers  v.  Seay,  87  Ala. 
558,  6  South.  Rep.  341;  Wilson  v.  Stewart 
69  Ala.  302;  WhUden  v.  Bank,  64  Ala.  1.  It 
would  necessarily  follow  that  an  action  ex 
contractu  cannot  be  converted  by  amend- 
ment Into  an  action  on  the  case,  and  vice 
versa,  and  this  rule  applies  to  actions 
brought  by  appeal  or  certiorari  from  jus- 
tice courts  to  the  circuit  court  The  case 
of  Freeman  v.  Speegle,  83  Ala.  191,  3  South. 
Rep.  620,  does  not  assert  a  contrary  doo- 
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trine.  In  fact.  It  is  an  authority  In  support 
of  the  general  rule.  In  tliat  case  the  ac- 
tion b^nn  In  a  Juatjce  of  the  peace  court, 
and  affidavit  and  summons  both  showed 
the  suit  was  in  detinue.  At  the  trial  be- 
fore the  justice  a  cause  of  action  in  assump- 
sit was  filed.  On  appeal  to  the  circuit  court 
the  plaintiff  filed  his  complaint  in  detinue. 
This  court  held  that  the  complaint  In  det- 
inue was  not  a  departure;  that  the  sum- 
mons and  affidavit  in  the  Justice  court 
showed  that  the  original  action  was  in  det- 
inue; and  that  the  irresulartly  in  filing  a 
separate  statement  in  the  Justice  court  in 
assumpsit  did  not  change  the  suit  in  det- 
inue^ as  brought,  into  a  suit  in  assumpsit, 
and  that  on  appeal  it  was  proper  to  com- 
plain in  detinue.  The  present  suit,  as  be- 
gun in  the  Justice  court,  was  in  assumpsit, 
on  an  account  rendered,  and  the  plaintiff 
was  not  at  liberty,  on  appeal,  to  file  a  com- 
plaint in  tort.  If  we  consider  the  case  in 
the  city  court  as  having  been  an  action  ex 
contractu,  upon  the  account  rendered,  there 
Is  no  evidence  to  sustain  a  promise  or  un- 
dertaking, express  or  implied,  to  pay  the 
account  On  the  other  hand,  if  the  court 
tried  the  case  upon  the  amended  complaint 
In  tort,  the  statute  of  limitations  of  six 
months  had  effected  a  complete  bar.  When 
a  case  is  tried  by  a  Jury  under  the  Instruc- 
tion of  the  court,  it  is  sufficient  that  the  bill 
of  exceptions  states  the  tendencies  of  the 
evidfflice,  to  enable  this  court  to  pass  upon 
the  legality  of  Instructions  given  to  the  Jury; 
but  when  the  court  tries  the  facts  without 
a  Jury  the  bill  of  exceptions  should  set  out 
enons^  of  the  testimony  to  show  that  the 
court  erred  in  its  conclusion.  The  bill  of  ex- 
ceptions does  not  show  enough  to  put  the 
court  in  earcat  upon  the  merits  of  the  case, 
whether  we  consider  the  action  ex  contractu 
or  ex  delicto.    Affirmed. 


aoo  Ala.  tU) 

KELLT  V.  RICHARDSON.    RICHARDSON 
V.  CARROLL.    CARROLL  v.  RICHARD- 
SON. 
(Supreme  Court  of  Alabama.     July  27,  1883.) 
Wins  —  Codicils  —  Okhbkal  and  BFBOLi.L  Bb- 

QDEgTS— DaVlSia— LlABIUTT  tOK  iNDfeBTEDNBgB 
or    ESTATK  —  COHTBACT  BBTWBEK  LsOATBEg  — 

Fbopbktt  Inoludbd— Ddtt  op  Executor. 

1.  The  aecood  clause  of  a  will,  commen- 
cing: "Second.  After  paying  all  my  just  debts," 
— gave  to  M.  all  testator's  personal  property, 
except  certain  specific  articles,  which  it  gave 
to  H.  and  B.  A  codicil,  commencing:  "Addi- 
tional to  page  1,  from  second  clause.  Second. 
After  paying  all  my  Just  debts,"— gave  to  M. 
all  testator's  property,  except  a  stock  of  mer- 
chandise, which  It  gave  to  G.  Hdd,  that  the 
codicil  was  a  substitution  for  the  second  clause 
of  the  will,  and  revoked  the  legacies  to  H. 
and  B. 

2.  An  instrument  execnted  by  testator  aft- 
er malcing  his  will  recited  that  in  consideration 
of  kind  services,  and  a  nominal  sum,  receipt 
of  which  was  thereby  acknowledged,  he  gave 
to  K.  certain  real  estate,  reserving  to  himself 
the  use  and  possession  thereof  during  ills  life; 
''thai  this  conveyance  to  be  delivered  to"  K. 

v.l3so.no.l9— 50 


Held  that,  if  executed  with  the  formalities  req- 
uisite to  a  will,  it  wotild  operate  as  a  codidl. 

3.  A  bequest  of  all   testator's  personalty, 
with  certain   specific  exceptions,  is   a  general 


ICT. 

4.  A  bequest  of  $500  in  cash  to  each  of  cer- 
tain persons  is  a  general  legacy. 

6.  Where  one  bequeaths  all  his  personalty 
to  one  person,  excepting  a  stock  of  merchan- 
dise, books,  accounts,  notes,  store  fixtures,  and 
everything  bdonging  in  a  certain  store,  which 
he  gives  to  C,  the  bequest  to  C.  is  a  specific 
legacy. 

6.  All  devises,  whether  by  specific  descrip- 
tion or  by  residuary  clauses,  are  specific,  except 
in  so  far  as  they  may  include  real  estate  ac- 
qnir^  after  the  execution  of  the  will,  as  to 
which  the  devises  will  be  general,  unless  such 
after-acquired  property  is  so  described  as  to 
admit  of  Its  identification  by  the  devisees. 

7.  A  bequest  to  a  person,  of  a  mercantile 
business,  with  a  provision  that  the  legatee 
shall  usume  all  the  liabilities  thereof,  is  not 
reUeved  of  liability  for  the  general  indebted- 
ness of  the  estate,  but  as  to  that  stands  on  the 
same  footing  as  other  special  legacies. 

8.  If  the  property  included  in  a  bequest  of 
a  mercantile  basinees,  with  a  provision  that  the 
legatee  shall  assume  the  liabilities  thereof,  is 
not  sufficient  for  the  payment  of  all  such  lia- 
bilities, the  balance  will  be  paid  in  the  same 
manner  as  the  other  indebtedness  of  the  es- 
tate. 

9.  General  devises  contribnte  ratably  with 
general  legacies  to  debts  of  the  estate  and  ex- 
penses of  administration,  and,  if  they  are  ex- 
hausted before  the  debts  are  liquidated,  then 
speafic  devises  and  specific  legacies  abate  pro 

10.  A  bequest  to  K.  of  all  of  testator's  per- 
sonal property,  except  a  stock  of  merchan(fl8e, 
books,  accounts,  notes,  store  fixtures,  and  every- 
thing in  a  certain  store,  which  was  given  to  C 
was  followed  by  a  bequest  of  $500  in  cash  to 
each  of  certain  persons.  Testator  also  devised 
all  his  real  estate.  Bdd,  that  the  bequests  to 
Ji.  and  C.  excluded  all  money  in  the  store  and 
all  money  m  hand,  as  otherwise  there  would  be 
no  fund  from  which  to  pay  the  pecuniary  leg- 

11.  Under  an  agreement  by  wUdi  C,  a  leg- 
atee, purchases  the  interest  of  K.,  another  lega- 
tee, and  agrees  that  the  executor  shall  hold  his 
Interest  in  the  estate  In  pledge  for  K.  till  he 
has  paid  K.,  and  further  agrees  that  the  ex- 
ecutor shall  not  pay  or  surrender  to  him  any 
sum  or  property  firom  the  estate  till  K.  is  paid, 
the  executor  may,  if  at  any  time  he  has  in  his 
hands  money  going  to  G.  out  of  the  estate,  and 
as  incident  merely  to  the  administration,  pay  it 
to  K.,  to  the  extent  of  C.'s  debt  to  her,  but  he 
cannot  convert  property  specifically  devised  to 
O.  into  money,  for  the  purpose  of  paying  C.'s 
debt  to  K. 

12.  A  contract  by  which  K.  sells  to  C.  all 
her  interest  as  legatee  and  devisee  will  not 
embrace  land  described  in  an  instrument  sup- 
posed to  be  a  deed  from  testator  to  K.,  but 
which  was  m  reality  a  codicil  devising  the  land 
to  K, 

Appeal  from  chancery  court,  Butler  county; 
John  A.  Poster,  Chancellor. 

The  blU  in  this  case  was  filed  by  J.  C. 
Richardson,  as  the  executor  of  J.  T.  Perry, 
deceased,  against  Sarah  E.  KeDy,  J.  M.  Car- 
roll, and  others,  the  persons  to  whom  the 
said  J.  T.  Perry,  by  his  last  will,  bequeathed 
his  personal  property  and  devised  his  realty, 
and  prayed  that  the  administration  of  said 
estate  be  removed  into  the  chancery  court, 
that  the  will  be  construed,  and  that  the  ex- 
ecutor be  directed  as  to  his  administration  of 
the  said  last  will  and  testament    There  are 
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three  separate  appeals  from  the  decree  of  the 
chancellor.  Sarah  Elizabeth  Kelly  brings  one 
appeal;  X  C.  Richardson,  as  executor,  brings 
the  other;  and  J.  M.  Carroll  brings  the  other. 
Each  one  of  the  appellants,  respectively,  as- 
signs errors.  Hermann  Dohrmeler  also  as- 
signs errors.  The  appeal  of  Sarah  E.  Kelly 
is  affirmed,  that  of  3.  O.  Richardson  Is  re- 
versed iind  remanded,  and  that  of  J.  M.  Car- 
roll Is  affirmed. 

The  original  blU  was  filed  on  December  9, 
1887.  The  prayer  of  the  blU  is  sufficiently 
stated  In  the  opinion.  The  facts  of  the  case, 
as  shown  by  the  original  and  amended  bills, 
the  answers  thereto,  and  the  testimony,  are 
substantially  as  follows:  J.  T.  Perry  died  at 
Greenville,  Ala.,  on  the  24th  of  Jmie,  1887, 
leaving  an  estate  consisting  of  real  and  per- 
sonal property.  No  wife  or  child  survived 
him.  His  next  of  Icin  are  his  sisters,  M.  L 
Rothenhofer,  Mary  Elizabeth  KeUy,  (also 
called  Sarah  Elizabeth  Edly,)  and  Martha 
A  Pnlmore.  After  his  death,  two  instru- 
ments in  writing  were  found;  the  one  pur- 
porting to  be  his  last  will  and  testament, 
with  a  codicil  thereto,  and  one  purporting  to 
be  a  deed  conveying  certain  realty  to  Sarah 
Elizabeth  Kelly.  This  deed  Is  not  shown  to 
have  been  delivered  to  Mrs.  Kelly,  nor  to  any 
one  t<k  her,  during  the  life  of  Perry,  nor  by 
his  authority.  Mrs.  Kelly  claims,  however, 
that  the  deed  was  handed  to  3.  M.  Carroll 
by  Perry,  and  that  J.  M.  Carroll,  after  the 
death  of  Perry,  gave  It  to  her.  Under  this 
deed  she  entered  Into  the  possession  of  the 
property  shortly  after  the  death  of  Perry, 
and  has  since  received  the  rents  thereon. 
Mrs.  Kelly  Is  Insolvent  On  the  27th  of  July, 
1887,  M.  I.  Rothenhofer  and  J.  M.  CarroU 
propoimded  the  instrument  which  purports 
to  be  the  said  last  will  and  testament,  and 
the  codldl  thereto.  In  the  Butler  probate 
court,  for  probate  and  record,  as  the  last  will 
and  testament  of  the  said  3.  T.  Perry,  de- 
ceased. These  Instruments,  so  propounded  for 
probate  and  record,  are  copied  in  the  opin- 
ion. On  the  21st  day  of  July,  1887,  Sarah 
Elizabeth  Kelly  filed  her  grounds  of  contest 
to  said  wUl  and  codicil  in  the  Butler  probate 
court  On  the  27th  of  July,  1887,  said  Mrs. 
Kelly  and  Mrs.  Rothenhofer  and  J.  M.  Oar- 
roll  executed  a  contract  in  writing,  by  the 
terms  of  which  Mrs.  Kelly  withdrew  her  con- 
test of  the  said  will  and  codicil,  and  Mrs. 
Rothenhofer  conveyed  her  pecuniary  legacy 
of  $500  to  Mrs.  Kelly,  and  Mrs.  Kelly  then 
conveyed  the  same  to  J.  M.  Carroll;  and  J. 
M.  Oarroll  agreed  to  pay  Mrs.  Kelly  $1,530 
for  her  interest,  rights,  claims,  and  property 
In  any  and  all  property  owned  or  held  by  J. 
T.  Perry  at  the  time  of  his  death,  or  to  which 
she  was  or  might  be  entitled  as  the  legatee, 
devisee,  or  otherwise,  of  said  Peny,  and  for 
the  $500  legacy  conveyed  to  her  by  Mrs. 
Rothenhofer,  and  her  claims  against  CarroU 
under  section  3  of  the  will  and  codicil;  and 
J.  M.  Carroll  further  agreed  that  the  execu- 
tor should  hold  his  entire  property  and  inter- 


est In  said  estate  in  pledge  for  Mrs.  KeDy  un- 
til he  had  paid  Mrs.  Kelly  the  $1,550,  and 
contracted  that  the  executor  should  neither 
pay  nor  surrender  to  him  any  sum  or  prop- 
er^ from  the  said  estate  until  Mrs.  KeUy 
was  paid.  After  the  execution  of  this  con- 
tract, on  the  28th  day  of  July,  1887,  the  will 
and  codicil  were  probated  and  recorded  in 
the  Butler  probate  court,  and  lettwa  testa- 
mentary issued  from  said  probate  court  to 
said  J.  0.  Richardson,  authorizing  him  to 
take  upon  himself  the  execution  of  said  will 
and  codidL  Immediately  upon  said  Richard- 
son's appointment  as  said  executor,  Mrs. 
Kelly  presented  to  him  said  contract  whidi 
she  had  made  with  J.  M.  Carroll,  and  noti- 
fied said  Richardson  that  she  would  hold  him 
liable  If  he  failed  to  hold  for  her  the  proper- 
ty In  pledge  under  the  said  contract  until  her 
debt  was  jmtd  by  3.  M.  Carroll,  which  has  yet 
never  been  paid.  The  property  of  the  Perry 
estate  was  duly  appraised,  and  appraisemoit 
and  inventory  delivered  to  Ridiardson.  Un- 
der an  order  of  the  probate  court,  said  Rich- 
ardson sold  the  stock  of  merdiandise,  and 
some  other  personal  property,  as  soon  as 
valid  claims  had  been  presented  to  lilm, 
equal  to  the  value  of  the  personal  property 
belonging  to  the  estate.  On  the  15th  of  Oc- 
tober, 1887,  when  said  Richardson  was  com- 
mencing such  sale  of  the  personal  property  in 
accordance  with  the  mandate  of  the  order  of 
the  probate  court  there  was  served  on  him 
an  original  bin  of  complaint  filed  by  Bilrs. 
Roth^ihofo'  and  the  Dohrmeier  devisees 
against  him  (said  Richardson)  and  J.  M.  Gar- 
roll,  seeking,  among  other  things,  to  enjoin 
the  sale  thea  about  to  be  made,  and  to  con- 
test the  codicil  of  the  will,  and  to  discover 
an  alleged  large  amount  of  the  assets  of  the 
Perry  estate,  allied  by  the  bill  to  be  in  the 
hands  of  J.  M.  CarroU.  By  consent  of  the 
complainants  to  said  bill,  said  Richardson  de- 
sisted from  selling  certain  portions  of  the 
said  ];>er8onalty,  and  proceeded  with  the  sale 
as  to  the  balance.  On  the  29th  of  October, 
1887,  J.  M.  Carroll  also  filed  an  original  bill 
of  complaint  In  the  Butler  chancery  court 
against  said  Richardson,  to  require  him  to 
turn  over  to  him  (Carroll)  the  property  be- 
queathed to  him  (CarroU)  by  the  aUeged  cod- 
icil, and  the  money  arising  therefrom,  and  for 
an  account  of  damages  for  the  sale  of  such 
property  by  said  Richardson  as  executor  of 
Perry.  The  codlcU  was  at  that  time  being 
contested  on  and  by  the  original  bill,  then 
pending,  of  Mrs.  Rothenhofer,  filed  on  the 
15th  of  October,  1887,  against  J.  M.  CarroU 
and  said  Richardson,  as  Perry's  executor. 
On  the  23d  of  June,  1889,  appeUee  Martha  A. 
Fulmore,  one  of  the  respondents  to  said 
Richardson's  bill  of  complaint,  filed  an  origi- 
nal blU  In  the  circuit  court  of  the  United 
States  for  the  middle  district  of  Alabama 
against  said  Richardson,  as  the  executor  of 
J.  T.  Perry,  and  the  legatees  and  devisees 
under  the  will  and  codicil,  and  also  against 
the  next  of  kin  of  said  J.  T.  Perry,  seeing 
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by  her  said  bQI  (1)  to  contest,  annul,  and  set 
aside  the  alleged  will  and  codicil,  and  the 
probate  thereof;  (2)  to  have  the  estate  of 
■aid  J.  T.  Perry  dlstrlbnted  nnder  the  Ala- 
bama statute  of  descent  and  distrlbation;  (3) 
and  for  the  removal  of  the  estate  of  3.  T. 
Perry  Into  the  drcnlt  court  of  the  United 
States,  and  there  have  said  Kldiardson,  in 
the  federal  court,  dlstrfbute  .  said  estate; 
and  (4)  for  a  final  settlement  of  said  estate 
in  said  federal  court  by  said  executor.  This 
proceeding  of  Mrs.  Fnlmore  in  the  United 
States  dFCOit  court  was  made  known  and 
ideaded  In  the  court  below  by  an  amendment 
«r  supplementary  bill  filed  January  13,  1800. 
On  the  5th  of  January,  1891,  said  Richardson, 
in  the  court  below,  amended  his  original  bill, 
to  which  he  made  all  the  original  respond- 
ents parties.  By  that  amendment  it  was 
shown  that  on  the  13th  of  December,  1890, 
the  said  United  States  court  decided  said 
cause  adversely  to  flie  said  Martlia  A.  Fnl- 
more, team  which  decision  she  has  served 
notice  on  said  Richardson  of  an  appeal  by 
her  to  the  supreme  court  of  the  United 
States.  On  January  14,  1881,  one  J.  R.  Por- 
terfleld,  as  guardian  of  some  of  the  devisees, 
and  the  guardian  ad  litem  of  the  others, 
who  were  minors,  filed  their  petition,  ad- 
dressed to  the  chancellor,  and  prayed  to 
,  have  turned  over  and  delivered  to  them  the 
Immediate  possession  of  the  real  property 
which  was  devised  and  bequeathed  to  them 
under  and  l^  the  will  and  codicil  of  J.  T. 
Perry,  deceased.  This  petition  was  submit- 
ted to  the  chancellor  together  with  the 
cauae,  and  on  January  30,  1891,  the  chancel- 
Umt  rendered  a  decretal  order  granting  the 
relief  prayed  for  In  said  petition  of  Porter- 
field  and  others,  and  directing  that  the  re- 
spective devises  be  turned  over  to  the  dev- 
isees or  their  guardian,  "subject  to  the  fur- 
ther orders  of  this  court,  without  selling  or 
Incumbering  the  same."  On  the  same  day 
toe  chancellor  rendered  his  final  decree, 
which,  so  far  as  pertains  to  the  Issues  in- 
volved In  this  appeal,  was  In  the  following 
language:  "There  is  no  doubt  of  the  legal 
proposition  that  the  debts  must  be  paid.  They 
must  be  paid  out  of  the  property  not  be- 
queathed. If  there  be  any  such.  If  there  be 
no  such  property,  then  the  debts  must  be  paid 
out  of  the  property  given  to  the  residuary  leg- 
atee, or  devisee.  If  there  Is  no  residuary  leg- 
atee, then  they  must  be  paid  out  of  the  gen- 
eral legadee.  But,  If  there  are  not  general 
legacies,  then  the  debte  must  be  paid  by 
oomtrlbutlon  from  the  legatees  whose  lega- 
dea  are  spedflc.  It  Is  the  duty  of  the  exec- 
utor to  exhaust  all  other  remedies,  and  re- 
sort to  all  other  njeans,  before  he  will  de- 
vote a  specific  legacy  to  the  payment  of  the 
debts;  and,  when  it  becomes  necessary  to 
resort  to  the  specific  legacies,  he  must  do  so 
iu  such,  a  way  as  to  make  the  burden  fall 
equally  on  all  of  the  specific  legacies,  propor- 
tionately and  equally,  if  possible.  If  the  ex- 
ecutor Is  about  to  select  the  property  of  one 


of  the  specific  legatees,  and  appropriate  It 
to  the  payment  of  debts,  there  Is  a  remedy 
In  this  court  By  reference  to  the  will,  It  Is 
my  construction  that  the  bequest  to  Mahalsi 
L  Rotbenhofer  of  all  his  personal  property, 
with  the  exception  named,  makes  her  a  re- 
siduary legatee,  and  the  personal  property 
named  therein  is  principally  liable  for  the 
payment  of  the  debts,  except  for  the  mercan- 
tile; the  legacy  to  J.  M.  Carroll  being  pri- 
marily liable  for  the  mercantile  debts.  The 
legacy  to  Henrietta  Dohrmeier  of  the  piano, 
and  of  the  parlor  set  of  furniture  to  Bessie 
Dohrmeier,  are  specific  legacies,  and  can  be 
required  to  contribute  to  the  payment  of 
debts  when  a  resort  to  residuary  and  general 
legacies  Is  InsuflScient  to  pay  the  debte.  He 
gives  $500  to  each  of  his  sisters,  to  be  paid 
In  12  months  after  his  death.  This  is  a  gen- 
eral l^^cy,  and  cannot  be  paid  by  any  con- 
tribution of  the  specific  legacies.  It  must  bo 
paid  out  of  the  residuary  legacy.  If  there  be 
no  property  which  Is  uot  bequeathed  to  any 
person,  out  of  which  to  pay  it  The  devise 
of  the  two  brick  storehouses  to  J.  M.  Car- 
roll Is  specific,  and  can  be  made  to  contrib- 
ute to  the  payment  of  debts  only  in  the  ' 
event  that  there  Is  not  enough  of  the  residu- 
ary legatees'  property  to  pay  them.  The  be- 
quest In  the  fourth  paragraph  of  the  will 
Is  a  specific  devise  of  realty  to  Fannie  Belle 
Dohrmeier,  and  should  be  delivered  to  her 
without  impairment.  If  there  is  any  means 
to  pay  the  debts  without  resort  to  specific 
devises.  The  same  is  true  of  the  bequest  to 
Henrietta  Dohrmeier  in  the  fifth  paragraph 
of  the  wiU.  The  same  is  true  of  the  bequest 
to  Bessie  Dohrmeier  In  the  sixth  paragraph 
of  the  wllL  The  same  Is  true  of  the  bequest 
to  Bva  Dohrmeier  in  the  seventh  paragraph 
of  the  will.  It  Is  a  very  Important  question. 
In  this  case,  whether  the  bequest  to  Hermann 
Perry  Dohrmeier  Is  a  spedflc  or  a  residuary 
legacy  or  devise.  If  Mrs.  Rothenhofer  is 
given  a  residuary  legacy  of  personal  proper- 
ty, and  Hermann  Perry  Dohrmeier  a  residu- 
ary devise  of  lands,  then  resort  must  be  had 
first  to  her  legacy,  and,  after  exhausting 
that,  then  to  the  residuary  devise  of  land  to 
said  Hermann.  I  would  fain  conclude  thnt 
the  testator  failed  to  make,  as  he  intended, 
the  legacy  or  devise  to  Hermann  a  specific 
devise,  as  he  had  made  those  of  his  sisters. 
I  am  Indlned  to  the  opinion  that  the  testa- 
tor Intended  to  use  the  words,  'All  other  real 
property  of  whidi  I  may  die  seised  or  pos- 
sessed, or  that  I  may  be  entitled  to  at  the 
time  of  my  death,'  as  only  a  short  way  to 
describe  the  property  which  be  intended  to 
bequeath  to  Hermann.  I  do  not  think  that 
he  Intended  to  charge  this  devise  to  Her- 
mann with  the  payment  of  debte,  any  more 
than  he  did  the  devises  to  the  other  neph- 
ews and  nieces.  But,  very  reluctantly,  I 
must  conclude  that  the  language  used  by  the 
testator  will  not  permit  me  to  hold  that  the 
devise  to  Hermann  Perry  Dohrmeier  is  spe- 
dfla   The  codidl  of  the  will  mokes  a  spedfic 
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devise  to  J.  M.  Carroll  of  the  mercantfle 
buslnesa,  charged  with  the  payment  of  the 
mercantile  debts.  WhatoTer  remains  after 
the  payment  of  the  mercantile  debts  is  a 
speclflc  legacy  to  him.  This  legacy  must 
contribute,  as  all  the  other  specific  leg^ies, 
to  the  payment  of  debts,  after  the  exhaus- 
tion of  the  residuary  devises  and  legacies  to 
them,  and  not  before.  It  is  my  opinion  that 
the  $1,500  found  in  the  vault  after  the  death 
of  the  testator  are  not  embraced  in  the  leg- 
acy to  J.  M.  Carroll,  but  that  it  should  go 
to  the  residuary  legacy  to  Mrs.  Dohrmeler, 
[Rothenhofer?]  whidi  Is  primarily  subject  to 
the  payment  of  the  debts.  This  is  difTerent 
as  to  the  $300  found  in  the  safe  in  the  store, 
which  is  a  part  of  the  mercantile  business 
given  to  X  M.  CarrolL  After  the  exhaustion 
of  the  residuary  legacy  to  Mrs.  Rothenhofer, 
and  of  the  residuary  devises  to  Hermann 
Perry  Dohrmeler,  then  all  the  speclflc  lega- 
cies and  devises  of  personalty  and  realty 
must  contribute  pro  tanto  to  the  payment  of 
debts.  Let  the  costs  of  this  suit  be  paid  by 
the  executor  out  of  such  funds  of  the  estate 
which  are  In  his  hands,  and  his  receipt  shall 
'be  a  voucher  on  the  settlement  of  the  es- 
tate." It  is  from  this  decree  that  the  present 
appeals  are  inrosecuted. 

Stalllngs  &  Wilkinson,  for  appellants.  J. 
O.  Bicfaardscm,  for  appdleea. 

McCLELLAN,  J.  J.  O.  Richardson,  as  ex- 
ecutor of  the  last  will  and  testament  of  JT. 
T.  Perry,  deceased,  filed  his  bill  In  the  chan- 
cery court  of  Butler  county  against  Sarah  B. 
Kelly,  J.  M.  Carroll,  and  others,  the  devisees 
and  legatees  thereunder,  praying  that  the 
administration  of  the  decedent's  estate  be 
removed  from  the  probate  Into  the  (diancery 
court,  and  there  managed,  adminlstM^d,  and 
settied;  that  the  will  of  the  deceased  be  in- 
terpreted and  CMistrued  by  the  chancery 
court,  and  that  lights,  interests,  and  duties 
of  the  executor,  devisees,  and  legatees  there- 
under be  declared;  that  the  duties  and  lia- 
bilities of  the  executor  in  respect  of  a  cer- 
tain contract  made  by  and  between  said 
GarroU  and  said  Kelly  be  determined;  that 
a  certain  "pretended  deed"  signed  by  the 
testator  shortly  before  his  death,  and  found 
in  the  hands  of  Carroll,  purporting  to  con- 
vey a  lot  or  parcel  of  land  to  said  Kelly, 
be  annulled  and  canceled,  or  held  to  be  a 
part  of  said  will,  etc.  The  bill  also  con- 
tains the  general  prayer  for  relief.  There 
is  some  suggestion  in  the  bUl,  made  by  a 
reference  to  the  averments  of  another  bill. 
In  a  different  case,  where  the  charge  was 
directly  advanced,  that  Carroll  had  wrong- 
fully and  fraudulently  gotten  possession  of  a 
large  sum  of  money  which  Perry  had  at  the 
time  of  his  death,  and  upon  this  suggestion 
the  present  bill  sought  a  recovery  from  Oar- 
roll  of  this  alleged  fund.  Evidence  was  ad- 
duced In  that  connection,  but  no  decree  was 
entered  oa  this  part  of  the  case,  and  no 


question  cmmected  with  it  is  now  pres^it- 
ed  for  our  consideration.  The  fact  that  84Wie 
question  is  raised  as  to  the  validity  of  a 
codlcU  to  the  will  Is  also  stated  in  the  bill, 
and  the  chancery  court  is  asked  to  det»^ 
mine  whethw  the  codicil  Is  valid  or  not,  but 
tills  inquiry  is  not  pursued  beyond  this  sug- 
gestion and  prayer.  The  will  and  codicil 
were  duly  probated  and  established  in  the 
probate  court  No  decree  on  the  validity  of 
either  was  passed  by  the  diancery  court,  bat 
that  court  treated  and  considered  the  wUi 
and  codicil  together  as  constituting  the  last 
testament  of  the  deceased,  and  so  we  will 
consider  them.  No  objection  is  here  urged 
to  the  decree  of  the  chancellw.  In  so  far  as 
it  removed  the  administration  of  the  estate 
from  the  probate  into  the  chancery  conrt. 
The  propriety  of  and  necessity  for  that  ac- 
tion appear  to  have  been  conceded  by  all 
parties  on  the  hearing. 

The  questions  of  chief  importance  raised 
by  this  record  bear  up<»  the  constructicm  of 
the  testator's  will  and  oodldl,  and,  tiiat 
these  may  be  the  more  clearly  pres«ited, 
those  Instruments,  omitting  th^  fwnual 
parts,  are  here  copied,  as  follows: 

"First  Hy  will  is  that  aU  my  Just  debts 
and  funeral  expenses,  including  a  monnment 
over  my  grave,  be  paid  out  of  my  estate  as 
soon  af to:  my  death  as  convenient  Second. 
After  paying  all  my  Just  debts  and  funeral 
expenses,  as  hnetofore  described,  I  give, 
devise,  and  bequeath  to  my  beloved  sister 
Mahala  I.  Rothenhofer  all  my  personal  prop- 
erty except  my  piano,  whi(di  I  give^  devise, 
and  bequeath  to  my  niece  Henrietta  Dohr- 
meler, and  my  parlor  set  of  fnmltnre^  In- 
cluding carpet  and  parlor  pictures  of  eivery 
kind,  that  is  in  my  parlors,  to  my  niece 
Bessie  Dohrmeler.  Third.  I  give^  devise, 
and  bequeath  five  hundred  dollars  In  cash 
to  each  of  my  sisters  Mahala  I.  KothMihofer, 
Martha  L  Fulmore,  and  my  sister-in-law 
Georglana  V.  Carroll,  which  shall  be  paid 
over  to  them  by  my  executors  within  twelve 
months  after  my  death,  or  sooner,  if  prac- 
ticable. Real  estate:  I  give,  devise,  and  be- 
queath to  my  nephew  J.  M.  Carroll  my  two 
brick  stores  and  lots  on  the  corner  of  Com- 
merce and  BolUng  streets,  each  fronting 
25  feet  on  Commerce  street,  and  running  bade 
126  feet;  but  if  he  shoidd  die  without  Issue, 
before  the  reversion  or  remainder  shall  come 
into  his  possession,  then  I  give,  devise,  and 
bequeath  the  same  to  my  niece  Fannie  Bell 
D<dirm^er,  her  heirs  and  assigns,  forever. 
Foortb.  I  give,  devise,  and  bequeath  to  my 
niece  Fannie  Bell  Dohrmeler  my  hotel  and 
lot  known  as  the  'Perry  House,'  on  the  north 
side  of  Commerce  street,  fronting  about  50 
feet  on  Commerce  St,  and  ronnlng  back  100 
feet  Also,  I  give,  devise,  and  bequeath  to 
my  niece  Fannie  Bell  Dohrmeler  my  two 
one-story  brick  stores  and  lots  west  and  ad- 
Joining  the  Perry  Hotel  and  the  L.  and  N. 
R.  R.  right  of  way.  Fifth.  I  give,  Revise, 
anu  bequeath  to  my  niece  Henrietta  Dohr- 
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meter  my  two  brick  storehonses  and  lots  on 
the  south,  side  of  Commerce  street,  described 
as  follo-ws,  L  e.  the  third  and  fourth  stores 
from  the  comer  of  Commerce  and  BoUlng  Sts., 
and  immediately  east  and  adjoining  the  two 
stores  that  I  have  given  to  J.  M.  Carroll, 
fronting  20  ft  on  Commerce  St.,  and  run- 
ning bads.  125  feet  each,  one  now  occupied 
by  Prof.  J.  P.  Steele,  and  the  other  by  H. 
Potter.  Siztii.  I  give,  devise,  and  bequeath 
to  my  niece  Bessie  Dobrmeler,  my  two  two- 
story  brick  stores  on-  the  south  side  of  Com- 
merce street,  known  as  the  'Sol  Erlick  Dry- 
Goods  Store'  and  'Llchten  &  Co.  Drug 
Store,'  each  fronting  20  ft  on  Commerce 
St,  and  running  back  100  ft.,  Immediately 
ease  and  adjoining  the  two  stores  that  I 
have  given  to  Henrietta  Dohrmeier,  they  be- 
ing the  fifth  and  sixth  stores  from  the  c<^ner 
of  Commerce  and  Boiling  Sts.  Seventh.  I 
give,  devise,  and  bequeath  to-  my  niece  ESva 
Dohrmeier  my  two  one-story  brick  store- 
houses and  lots  on  the  north  side  of  Com- 
merce St,  fronting  about  45  ft  on  Com- 
merce St,  and  running  ba/^  100  ft,  imme- 
diately east  and  adjoining  the  hot^  known 
as  the  'Perry  House,'  and  now  occupied  by 
J.  O.  Bryan  as  a  billiard  and  drinking  saloon. 
Eighth.  I  give,  devise,  and  bequeath  to  my 
nephew  Herman  Perry  Dohnmeier  all  other 
property  which  I  may  die  seised  and  pos- 
sessed of,  or  that  I  may  be  ^itUled  to  at  the 
time  of  my  death.  And  I  hereby  appoint  my 
nephew  J.  M.  Carroll,  Edward  Crenshaw, 
and  J.  O.  Richardson  to  be  the  executors 
oif  this,  my  last  will  and  testament;  and  I 
hereby  authorize  them,  or  the  survivors  of 
them,  to  do  all  things  necessary  to  carry  out 
the  terms  of  this  wlU,  and  to  avoid,  If  pos- 
sible, the  necessity  of  going  into  any  of  the 
courts  to  settle  up  this  wUL  It  Is  my  wish, 
too,  In  case  of  disagreement  between  any 
of  Hie  parties  to  this  will,  that  the  same 
shall  be  settled  by  arbitration,  instead  of 
going  Into  chancery  or  any  other  court  with 
it  The  said  executors,  or  such  of  them  as 
act,  shall  give  bond  and  security  In  the  sum 
of  ten  thousand  dollars  for  the  faithful  per- 
formance in  carrying  out  the  terms  and  pro- 
visions of  this  will;  said  bond  to  be  taken 
and  approved  by  the  probate  judge  of  this 
county.  To  all  of  which  I  set  my  hand  and 
seal  fhlB  the  10th  day  of  Feby.,  1887." 

The  codicil:  ''Codicil.  Additional  to  page 
1,  from  second  clause.  Second.  After  pay- 
ing all  my  just  debts  and  fimerai  expenses, 
as  heretofore  described,  I  give,  devise,  and 
bequeath  to  my  beloved  sister  Mahala  J. 
Rothenhofer  all  my  personal  property,  ex- 
cepting stock  of  merchandise,  books,  ac- 
counts, notes,  store  fixtures,  and  everything 
bdonglng  in  said  store  now  occupied  by  me 
on  corner  of  Commerce  and  BoUing  streets, 
to  my  nephew  .T.  M.  Carroll,  who  will  as- 
sume all  the  liabilities  of  the  store,  and  con- 
tinue the  business  as  heretofore,  and  he 
would  [win?]  provide  for  the  welfare  of  my 
beloved  sister  Elizabeth  Kclley,  and  my  sis- 


ter-in-law Georglana  V.  Carroll,  as  long  as 
they  live  and-  wUl  accept" 

It  Is  clear,  we  think,  that  this  codicil  was 
Intended,  not  as  an  addendum,  merely,  to 
the  second  clause  of  the  will,  but  as  a  revo- 
cation and  expurgation  of  that  clause,  in  its 
entirety,  and  the  substitution  of  the  new 
provisions  in  lieu  of  It.  The  codicil  is  stated 
to  be  "additional,"  not  to  clause  second,  but 
"to  page  1,  from  [or  commencing  with]  sec- 
ond clause."  With  this  identification  of  the 
point  in  the  original  paper  where  the  codicil 
is  to  be  inserted  in  the  reading  of  both  as 
one  instrument  the  body  of  the  addition  to 
page  1  is  denominated  "Second."  There  be- 
ing only  one  clause  In  the  codicil,  this  word 
could  have  been  used  only  for  the  purpose 
of  referring  it  to  its  proper  place,  as  clause 
second  in  the  original  wlU;  and  this  idea 
finds  further  support  in  the  fact  that  the  lan- 
guage of  the  codicil,  down  to  the  exception 
stated  therein,  is  precisely  that  of  the  orig- 
inal clause  down  to  the  exception.  The  orig> 
inal  clause,  in  otter  words,  bequeathed  all 
of  the  testator's  personalty  to  Mrs.  Rothen- 
hofer, -with  certain  exceptions  in  specie  to 
Henrietta  and  Bessie  Dohrmeier,  respective- 
ly. The  codicil,  in  identical  terms,  be- 
queathed all  of  the  personalty  to  Mrs.  Roth- 
enhofer, -with  certain  specific  and  entirely 
different  exceptions  to  J.  M.  Carroll  Each 
of  the  provisions,  in  terms,  covers  all  of  the 
testator's  personal  estate,  and  disposes  of  it 
It  may  well  be  that  the  testator,  ha-vlng  de- 
termined upon  the  pro-vision  for  Carroll,  and 
seeing  that  thereby  the  value  of  his  bequest 
to  Mrs.  Rothenhofer  would  be  greatly  les- 
sened, had  in  mind  to  maintain  the  quantum 
of  her  legacy  to  the  extent  that  could  be 
done  by  striking  out  the  exception  originally 
embraced  in  the  claijse  "second,"  and  revok- 
ing  the  legacies  thereunder  given  to  the 
Dohrmeiers.  Certain  it  is  that  these  clauses 
cover  the  same  field,  and  to  the  same  extent 
the  personalty,  and  all  the  personalty  of  the 
estate.  Certain  It  is,  also,  that  they  are 
wholly  inconsistent  with  each  other  as  re- 
spects their  several  exceptions  from  the  gen- 
eral bequests  of  all  personalty,  and  their  spe- 
cific legacies  out  of  and  embracing  In  each 
instance  all  of  the  property  excepted  from  the 
general  bequest  to  Mrs.  Rothenhofer;  and  of 
course  the  codicil  must  be  upheld,  the  ef- 
fect being  a  revocation  of  the  specific  lega- 
cies to  Henrietta  and  Bessie  Dohrmeier. 
The  chancellor  erred  in  bis  decree  upon  this 
matter. 

There  is  another  instrument  brought  to 
light  in  this  case,  which  in  our  opinion  must, 
if  and  when  probated,  as  It  may  be,  operate 
as  a  codicil  to  the  will  of  J.  T.  Perry.  We 
refer  to  the  paper  executed  by  the  testator 
on  June  21,  1887,  which  is  in  the  following 
language:  "State  of  Alabama,  Butler  coun- 
ty. Know  all  men  by  these  presents,  that  I, 
John  T.  Perry,  of  the  county  and  state  afore- 
said, for  and  in  consideration  of  kind  and 
valuable  services  rendered  to  me  by  Eliza- 
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beth  Kelly,  of  llie  coTmty  and  state  afore- 
said, and  also  for  the  further  conaldcration 
of  $5.00  to  me  In  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  have  given, 
granted,  bargained,  and  sold,  and  by  these 
presents  do  give,  grant,  bargain,  sell,  and 
convey,  tinto  the  said  Elizabeth  Kelly,  the 
following  described  lot  or  parcel  of  land, 
viz.:  One  house  and  lot  known  as  the  'Con- 
ley  Place,'  bounded  on  north  by  Commerce 
street,  on  south  by  Geo.  W.  Bryan's  lot,  on 
the  east  by  an  .alley,  on  the  west  by  Mrs. 
Bcthenhofer'B  lot,— containing  one-half  acre, 
mere  or  less,  situated  In  the  city  of  Green- 
T^lle,  connty  and  state  aforesaid,  together 
with,  all  and  singular,  the  hereditaments  and 
appurtenances  thereunto  belonging,  to  have 
and  to  hold  the  aforegranted  premises  unto 
the  said  Blizabeth  Kelly,  her  heirs  and  as- 
signs, as  against  myself,  my  heirs  and  as- 
signs, and  against  all  persons  claiming  or  to 
claim  the  same  by  or  through  me  in  any 
manner  wbateyer,  but  reserving  unto  my- 
self the  use,  occupation,  and  enjoyment  and 
control  of  the  same  for  and  during  the  term 
of  my  natural  life,  and  I  am  to  retain  the 
possession  of  this  conveyance  during  the  term 
of  my  natural  life;  then  this  conveyance 
to  be  delivered  to  the  said  Elizabeth  Kelly. 
In  witness  whereof,  I  hereunto  set  my  hand 
and  seal  this  21st  day  of  Jime,  1887.  J.  T. 
Perry.  [Seal]  In  presence:  8.  J.  Boiling, 
J.  M.  Carroll."  It  is  most  clear  that  this 
instmmait  is  inoperative  as  a  deed.  It  con- 
veyed no  estate  in  possession  or  in  title  dur- 
ing the  life  of  Perry.  He  was  not  only  to 
retain  "the  use,  occupation,  enjoyment,  and 
control"  of  the  land  for  the  term  of  his  nat- 
ural life,  but  by  the  express  terms  of  the 
paper  there  was  to  and  could  be  no  deliv- 
ery of  the  instrument,  in  escrow  or  other- 
wise, until  after  his  dedth,  and  in  legal  con- 
templation posthumous  delivery  is  no  deliv- 
ery at  all.  Richardson  v.  Iron  Co.,  90  Ala. 
266,  8  South.  Rep.  7.  On  this  state  of  case 
the  instrument  is  void  as  a  deed,  but  if,  as 
seems  probable,  it  was  executed  with  the 
formalities  requisite  to  a  will,  it  may,  when 
proved  as  a  codicil  to  the  will,  operate  as  a 
testamentary  disposition  of  the  house  and 
lot  described  In  It  to  Mrs.  Kelly.  Crocker  v. 
Smith,  94  Ala.  205,  10  South.  Rep.  258;  Tra- 
wiek  y.  Dayia,  85  Ala.  342,  5  South.  Rep.  83; 
Kyle  V.  Perdue,  87  Ala.  423,  6  South.  Rep. 
290. 

Putting  the  codicil  first  considered  In  the 
stnad  of  the  second  clause  of  the  will,  and 
adding  to  the  will  this  paper  of  June  21, 
3887,  &B  a  codicil  thereto,— which  we  will  as- 
siiine,  for  the  purpose  of  this  opinion,  has 
been  probated  as  such,- it  is  now  to  be  con- 
sidered what  is  the  character  of  its  several 
bequests  and  devises,  in  respect  of  the  first 
being  specific,  demonstrative,  or  general,  and 
of  the  second  (devises)  being  specific  or  gen- 
eral, with  a  view  to  determining  in  what  or- 
der they  shall  be  abated  or  adeemed  through 
contribution  to  the  payment  of  the  debts  of 


the  estate,  and  the  expenses  of  Its  adminis- 
tration. The  principles  of  law  in  this  con- 
nection are  plain  and  familiar,  for  the  most 
part,  and.  In  the  main,  of  easy  application  to 
this  case.  "A  specific  legacy  is  a  beqoest  of 
a  particular  article  or  specific  part  of  the 
teotator's  estate,  which  is  so  described  and 
distinguished  from  all  other  articles  or  inrts 
of  the  same  as  to  be  capable  of  being  tdenti> 
fied."  "A  demonstrative  legacy  is  a  beqaest 
of  money  or  other  fnngilfle  goods,  charged 
upon  a  partlcolar  fund  In  such  way  as  not 
to  amount  to  a  gift  of  tlie  corpus  of  the 
fund,  or  to  evince  an  Intention  to  relieve  ttae 
general  estate  from  llabUitjr  in  case  the  fund 
fail,  and  so  described  as  to  be  nndlsttngnlsb- 
able  from  other  things  of  the  same  kind." 
"A  general  legacy  is  a  bequest  chargeable 
upon  the  general  estate,  and  not  so  given  as 
to  be  distinguishable  from  other  parts  of  the 
estate  of  the  same  kind."  Or,  as  otherwise 
defined,  "a  general  legacy  is  one  of  quanti- 
ty, merely,  and  Includes  alT  legacies  not  em- 
braced within  the  definitions  of  specific  and 
demonstrative  legacies."  13  Amer.  &  Eng, 
Enc.  Law,  p.  10  et  seq.,  and  notes;  1  Brick. 
Dig.  pp.  694,  595,  {  127  et  seq.;  Myers'  Bx'rs 
V.  Myers,  33  Ala.  85;  Harper  v.  Bibb,  4T 
Ala.  647;  Maybury  v.  Grady,  67  Ala.  147. 
A  bequest  of  all  the  testator's  personal  es- 
tate is  a  general  beqaest  Nor  is  its  char- 
acter in  this  regard  changed  by  the  fact  that 
a  spedflc  pai-t  Is  excepted  out  of  th^  general 
bequest,  and  given  to  another.  13  Amer.  St 
Eng.  Enc.  law,  pp.  23-25,  notes;  In  re 
Ovey,  20  Gh.  Div.  676.  Under  these  defini- 
tions, the  bequest  of  personalty  in  grnes  to 
Mahola  J.  Rothenhofer,  and  the  pecuniary 
bequests  to  Mesdames  Kelly,  Carroll,  and 
Fulmore,  are  general  legacies,  and  the  be- 
quest to  J.  M.  Carroll,  of  certain  merchan- 
dise and  other  property  pertaining  and  be- 
longing to  the  mercantile  business  carried  on 
by  the  testator  in  his  lifetime,  Is  a  specific 
legacy.  No  demonstrative  legacy  is  given 
by  the  wiU. 

As  to  the  character  of  the  devises  contain- 
ed in  the  will:  At  commcm  law,  all  devises 
of  land,  whether  given  by  particular  descrip- 
tion or  residuary  clauses,  were  specific 
The  soundness  of  this  doctrine— its  logical 
correctness— is  manifest  when  reference  is 
had  to  that  rule  of  the  common  law  by 
which  wills  were  held  to  speak  as  of  the 
date  of  their  execution,  and  to  embrace  only 
such  property  as  then  belonged  to  the  tes- 
tator, and  was  within  the  terms  of  the  tes- 
tament Under  that  rule,  as  has  been  well 
said,  "a  devise  of  lands  operated  In  the  na- 
ture of  an  appointment  upon  the  land  held 
by  the  testator  at  the  time  of  its  execntton. 
Hence,  whether  the  land  devised  was  de- 
Bcribed  specifically,  or  only  by  way  of  resi- 
due, for  practical  purposes.  It  was  equally 
well  ascertained,"  since  the  residue  then  held 
by  the  testator  was  as  capable  of  identlfl- 
cation,  and  was  already,  indeed,  as  fuUy 
identified  in  his  mind  and  intention,  as  the 
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part  gegregated  therefrom  by  parUcnlor  de- 
scription, he  being  held  to  know  what  prop- 
erty he  Is  seised  of.  And  therefore  the  doc- 
trine wo  have  stated,  that  even  residuary 
derlses  are  speulflc,  because  It  Is  to  be  as* 
somed  the  testator  had  the  residue  of  the 
land  then  held  by  blm  In  his  mind,  and  to 
have  luteuded  It  to  go  to  the  residuary  devl- 
see  as  specifically  as  he  had  Intended  the 
lands  partlcolurly  described  to  go  to  other 
devisees.  Some  modification  of  this  doctrine 
has  been  admitted  In  American  courts,  In  view 
of  statntoiy  provisions  which  have  the  effect 
of  maldng  wills  speak  from  the  death  of  the 
testator  Instead  of  from  their  execatlon.  Our 
statnte  on  the  subject  is  the  following:  "Every 
devise  made  by  a  testator.  In  express  terms, 
of  all  his  real  estate,  or  in  any  other  terms 
denoting  his  intention  to  devise  all  his  real 
property,  must  be  construed  to  pass  all  the 
real  estata  he  was  entitled  to  devise  at  the 
time  of  his  death."  Code,  §  1946.  C!onsld- 
wittg  that  testators  could  not  have  had  prop- 
er^ acquired  after  the  execution  of  their 
wills  in  theli  minds  at  that  time,  and  that 
it  is  only  by  force  of  statute,  and  wholly 
apart  from  the  testator's  Intent,  that  sucli 
prt^^erty  pusses  at  all,  and  hence  that  they 
eonld  not  and  did  not  spedficaUy  intend  that 
raddnary  devisees  should  take  such  prop- 
erty, the  tendency  of  American  decisions 
has  been— though  the  rule  is  dlfCereut  under 
similar  statutory  provisions  In  England— to 
hold  that  no  devise  of  after-acquired  real 
estate  Is  specific,  unless  the  land  is  de- 
scribed with  sufSdent  particularity  to  ena- 
ble  the  devisee  to  identify  it.  Famum  v. 
Bascom,  122  Mass.  282;  'In  re  Wood  worth's 
Estate,  81  GaL  695;  13  Amer.  &  Eng.  Ena 
Law,  p.  27.  note.  This  modification  has 
never  been  considered  in  Alabama.  No  case 
has  arisen  involving  the  character  of  a  de- 
vise of  after-acquired  land  in  this  respect; 
bat,  while  the  general  doctrine  that  devises 
are  specific  has  been  adjudged  by  this 
conrt,  nothing  that  has  been  said  is  opposed 
to  the  limitaticm  of  it  to  property  hAd  by 
the  testator  at  the  time  of  executing  the 
win,  and  property  the  acquisition  of  which 
was  then  in  contemplation,  and  which  is 
so  described  in  the  will  as  to  enable  the 
devisee  to  idaitlfy  It  Maybury  v.  Grady, 
er  Ala.  147,  IBS,  citing  Wallace  v.  Wallace, 
28  N.  H.  148,  and  Aldrich  v.  Giooper,  2  Lead. 
Oas.  Eq.  pt  1,  p.  323  et  seq.,  note.  There 
being  nothing  in  our  own  adjudications  to 
the  contrary,  and  conceiving  the  modifica- 
tion to  be  sound  in  principle,  we  adopt  it, 
and  hold.  In  so  far  as  wills  pass  real  prop- 
erty acquired  after  execution,  the  devises 
are  general,  and  not  specific,  unless  such 
after-acquired  property  is  so  described  as 
to  admit  of  its  idraitlficatlon  by  the  dev- 
isees. 2  Woemer,  Adm'n,  p.  967;  3  Redf. 
Wills,  367,  note  (36;)  4  Kent,  Comm. 
841,  note  (L)  Applying  the  foregoing  princi- 
ples to  the  will  before  tis,  the  result  is  to 
declare  that  each  of  the  devises  It  contains, 


Including  the  residuary  devise  to  Hermann 
Perry  Dohrmeler,  and,  of  course,  the  de> 
vise  by  codicil  to  Ifrs.  Kelly,  is  a  spedfle 
devise,  with  this  possible  quallflcation  in 
respect  of  said  residuary  devisee:  If  any 
part  of  the  land  covered  thereby  was  ao 
quired  by  the  t^tator  after  the  execution  of 
the  will,  to  the  extent  of  such  land,  and  la 
respect  of  it  only,  the  devise  is  general; 
such  after-acquired  land,  if  any  there  was, 
not  being  described  in  the  instrument. 

Cktming  now  to  consider  the  order  In 
which  the  legacies  and  devise  of  this  will 
are  to  be  abated  or  adeemed  by  ccntributlon 
to  the  debts  of  the  estate  and  expenses  of 
Its  administration,  it  is  first  to  be  obs^red 
that  by  the  special  terms  of  the  codicil  the 
Indebtedness  Incident  to  the  testator's  mer^ 
cantUe  business  Is  charged  upon  the  spe- 
cific legacy  of  the  stock  of  goods,  etc.,  be- 
queathed to  J.  M.  Carroll.  If  this  property 
suffices  to  pay  this  indebtedness,  with  a 
balance  of  property  remaining,  the  question 
Is  whether  such  balance  is  subject  to  the 
general  Indebtedness  of  the  estate,  along 
with  other  legacies  of  Its  (dass.  We  think 
It  would  be.  This  property.  In  the  first 
place,  was  subject  to  the  general  debts  of 
the  estate.  Including  the  liabilities  Incurred 
In  the  mercantile  business;  and  the  general 
mle  is  that  expressly  subjecting  property 
"to  certain  charges  to  which  it  was  before 
liable  does  not  exempt  it  from  its  primary 
liability  for  other  debts  not  so  expressly  Im- 
posed upon  it,  upon  the  principle  of  'ex- 
pressio  unlus  est  excluslo  alterius.' "  The 
contrary  intent  of  the  testator  must  be 
plainly  manifested  before  a  different  con- 
clusion Is  authorized.  Brydges  v.  Phillips, 
6  Ves.  567;  Davles  v.  Aahford,  15  Sim.  42. 
We  find  no  expression  or  dear  indices  of 
any  other  intent  on  the  part  of  the  testator 
than  a  purpose  to  spedally  charge  the  leg- 
acy to  Carroll  with  the  mercantile  debts. 
There  is.  Indeed,  no  intimation,  and  scarce- 
ly room  for  persuasive  Inference,  that  he 
had  any  purpose  to  exempt  this  property  at 
an  from  the  burdens  of  his  estate,  further 
than  the  law  implies  from  the  specific 
terms  in  which  the  legacy  is  given,  the 
effect  of  which  has  relation  solely  to  the 
order  in  which  it  may  be  subjected  to  gen- 
eral debts.  And  we  accordingly  hold  that 
If  the  store  debts  are  paid  by  CarroQ,  or 
out  of  this  properly,  he  holds  the  remnant 
of  it  subject  to  the  other  debts  and  to  the 
expenses  of  administration,  as  a  spedal  leg- 
acy is  subject  thereto.  On  the  other  hand, 
if  this  property  Is  exhausted  without  full 
payment  of  the  mercantile  Indebtedness,  the 
unpaid  balance,  of  coarse,  is  to  be  paid, 
like  other  debts,  oat  of  the  general  property 
of  the  estate. 

It  is  the  policy  of  our  laws  that  both  real 
and  personal  property  are  equally  liable  for 
the  debts  of  decedents,  and  that  realty 
devised  and  personalty  bequeathed  shnll, 
where   the   devise  and   legacy   are  of   the 
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same  character,  abate  ratably  when  there 
(8  a  failure  of  assets  undisposed  of  by  the 
will,  to  pay  debts.  It  Is  In  keeping  with 
this  policy  that  the  rule  by  which  specific 
legacies  and  specific  devises  are  abated  rat- 
ably by  the  necessities  of  contributions  to 
the  debts  of  the  estate  has  come  to  be  estab- 
lished. It  follows  logically  from  this  policy 
and  this  rule  In  respect  to  specific  disposi- 
tions <rf  realty  and  personalty,  respectively, 
that  general  devises  should  contribute  rata- 
bly with  general  legacies  to  debts  and  ex- 
penses of  administration,  and  we  so  hold. 
That  specific  devises  and  specific  legacies 
abate  pro  rata  when  there  is  necesslfy  for 
either  to  contribute  to  debts  Is  a  proposi- 
tion sustained  by  the  weight  of  authority 
and  reason,  and  which  has  been  expressly 
announced  by  this  court.  13  Amer.  &  Eng. 
Enc.  Law,  p.  130  et  seq.,  and  notes;  Aldrich 
T.  Cooper,  2  Lead.  Gas..  Eq.  pt.  1,  p.  325  et 
seq.,  note;  Maybury  v.  Grady,  67  Ala.  147; 
1  Rop.  Leg.  358. 

As  we  have  seen,  there  Is  no  residuary 
bequest  In  this  will.  There  are  general  leg- 
acies of  "all  my  personal  property,"  with  a 
certain  exception,  to  Mrs.  Rothenhofer,  and 
$500  In  money  to  Mesdames  Fulmore,  Car- 
roll, and  Kelly,  severally.  There  may  also 
be,  as  we  have  pointed  out,  a  general  devise 
of  after-acquired  land  to  Hermann  Perrj' 
Dohrmeier.  Beyond  these,  the  remaining  leg- 
acy—that to  J.  M.  Carroll— and  all  of  the 
devises  are  specific.  The  order  of  abatement 
is  this:  The  personalty  bequeathed  to  Mrs. 
Rothenhofer,  the  pecuniary  legacies  of  $500 
each,  and  the  land  acquired  after  the  exe- 
cution of  the  will,  and  embraced  in  the  re- 
siduary devise  to  Hermann  Dohrmeier,  if  any 
such  land  Is  embraced  tbcr^n,  must  first, 
after  exhausting  assets  undisposed  of  by 
the  will,  be  taken  and  made  to  contribute 
ratably— that  Is,  in  proportion  to  respective 
\alues— to  the  liabilities  of  the  estate.  If, 
through  iiie  full  abatement  of  these  general 
legacies,  and  this  general  devise,  if  any,  the 
liabilities  of  the  estate  are  not  satisfied,  the 
apedflc  legacy  to  Carroll  and  each  of  the 
spedflc  devises,  of  which  land  held  at 
time  of  executing  the  wIU  and  embraced  In 
the  residuary  clause  to  Hermann  constitutes 
one,  shall  In  like  manner  be  made  to  con- 
tilbute  pari  passu  to  the  debts  and  expenses 
of  administration,  and,  to  the  extent  Of  their 
respective  contributions,  be  abated.  If  the 
paper  of  June  21,  1887,  cannot  be,  or  is  not, 
probated  as  a  codicU  to  the  will,  the  land  em- 
braced In  It  will  necessarily  go  in  specific 
devise  to  Hermann  Dohrmeier,  and  In  his 
hands  be  subject,  with  other  specific  de- 
vises and  the  specific  legacies,  to  abatement, 
ad  valorem,  by  contribution  to  debts,  etc. 

The  inquiry  as  to  the  source  from  which 
the  pecuniary  legacies  are  to  be  derived 
involves  a  question  of  some  embarrassmeut. 
Clearly,  these  legacies  are  not  charged  upon 
the  realty.  Clearly,  also,  it  was  the  purpose 
of  the  testator  that  they  should  be  paid. 


and  if  this  Intent  Is  to  be  effectuated  it  must 
be  out  of  the  personalty  of  the  estate.  Tet 
the  terms  of  the  bequest  to  Mrs.  Rothenbofor 
are  sufficiently  broad,  standing  by  them- 
selves, to  pass  to  her  all  of  the  personalty, 
including  money  in  hand,  belonging  to  the 
testator,  except  that  covered  by  the  bequest 
to  Carroll;  and  we  know  of  no  rule  of  law 
which  authorizes  the  payment  of  one  genoral 
legacy  by  the  abatement  of  another  general 
legacy  or  of  a  Bi>eciflc  legacy.  So  that,  if 
the  bequest  to  Mrs.  Rothenhofer  is  ^ven 
the  broad  effect  its  language  admits  of, 
there  Is  no  property  upon  which  the  pe- 
cuniary legacies  can  be  charged,  and  no  fond, 
even  leaving  debts  out  of  view,  out  of  whi<di 
they  could  be  paid;  and  the  intention  of 
the  testator  as  to  these  legacies  would  be 
utterly  defeated  by  his  own  will,  as  express- 
ed in  another  part  of  the  instrument,  dear- 
ly expressing  also  this  Intention.  He,  as 
wo  have  said,  is  holden  to  a  knowledge  of 
the  condition  of  his  estate,  and  It  Is  also 
to  be  coDcluslvely  presumed  that  he  intended 
the  beneflte  be  has  declared  to  each  and  all 
of  the  legatees  named  In  his  wIU.  It  appears 
that  both  at  the  time  of  executing  the  will, 
and  at  the  time  of  his  death,  he  had  very 
considerable  tangible  personal  property,  as 
well  as  realty,  and  that  he  also  had  money 
on  deposit  in  bank,  (as  at  the  first  date,) 
or  in  bis  private  depository,  (as  when  he 
died.)  If  he  bequeathed  this  money  In  part 
to  Mrs.  Rothenhofer  generally,  and  In  other 
part  to  Carroll  si)eclfically,  be  must  have 
known  that  his  beneficent  purposes  witb 
respect  to  his  sisters,  Mrs.  Kelly  and  MrsL 
Fulmore,  and  his  Bist«--in-law,  Mrs.  Carroll, 
would  be  entirely  thwarted.  To  hold  that 
he  so  Intended  would  be  to  convict  bim  of 
the  most  puerile  and  absurd  trifling  with 
these  natural  objects  of  his/  bounty.  A  con- 
struction of  the  instrument  which  wiU  avoid 
such  a  conclusion,  and  leave  a  field  for  the 
etfectuation  of  all  his  testamentary  purposes, 
so  far  as  the  exigencies  of  his  estete  will 
admit  of,  ought  to  be  S'dopted,  if  the  lan- 
guage he  has  employed  is  susceptible  of  it 
We  think  It  is,  and  that  the  desired  result 
may  wdl  be  reached  by  construing  the  be- 
quest to  Mrs.  Rothenhofer  to  cover  and  pass 
only  that  part  of  his  tangible  personal  prop- 
erty, not  excepted  to  Carroll,  exclusive  of 
money  in  hand,  and  by  construing  the  be- 
quest to  Carroll  not  to  embrace  money  In 
the  safe  In  the  store.  Under  all  the  dream- 
stances,  these  interpretations  appear  to  us 
reasonable,  and  we  adopt  them.  This  view 
is  especially  forceful  in  respect  of  tbe  be- 
quest to  Carroll,  since  it  is  entirely  improb- 
able that  the  testator,  if  be  had  Intended 
the  considerable  sum  of  money  then  in  the 
store  safe  to  pass,— and  the  will,  to.  this 
particular,  was  executed '  just  before  his 
death,- would  have  omitted  It  from  the  enu- 
meration of  various  items  of  property  In 
the  store,  and  given  to  Carroll,  or  have  sup- 
posed be  was  carrying  It  by  the  general 
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phrase,  "and  every  tblog  belonging  in  said 
store."  We  bold,  therefore,  that,  as  to  all 
money  brionglng  to  J.  T.  Perry  at  that  time, 
he  died  Intestate,  and  that  the  pecuniary 
legacies  were  payable  ont  of  these  funds, 
not,  of  conrse,  as  demonstratlTe  legacies, 
bat  as  undlsposed-of  assets  of  the  estate; 
and  In  so  far  as  such  assets,  together  with 
the  tanglMe  properly  bequeathed  generally 
to  Mrs.  Hotbenhofer,  were  Insufficient  to 
pay  the  liabilities  of  the  estate,  and  all  the 
general  legades,  in  full,  such  legadee— that 
la,  the  value  of  the  personalty  bequeathed 
to  Mrs.  Rothenhofer,  and  these  pecuniary 
legacies— must  abate  pro  rata. 

In  reference  to  the  executor's  rights  and 
duties  under  the  contract  between  J.  M. 
Oarroll  and  Mrs.  Kelly,  It  will  suffice  here 
to  say  that  if  at  any  time  he  has  in  his  hands 
money  going  to  Carroll  out  of  the  estate, 
and  as  an  incident,  merdy,  of  the  adminis- 
tration, he  would.  In  our  opinion,  be  author- 
ised to  pay  It,  to  the  extent  of  $1,550,  to  Mrs. 
KeUy;  but  he  is  under  no  duty  or  obligation, 
and  has  no  power  or  authority,  to  convert 
the  property,  personal  or  real,  speclflcall}' 
bequeathed  or  devised  to  Carroll  into  money 
for  the  purpose  of  paying  the  latter's  con- 
tract debt  to  Mrs.  Kelly,  or  into  any  property 
so  bequeathed  or  devised  to  Mrs.  KeUy  in 
specie.  It  may  not  be  out  of  place  to  say, 
fmither,  In  respect  of  the  rights  inter  se  of 
Mrs.  KeUy  and  Carroll  under  their  agree- 
ments, that  the  land  described  in  the  sep- 
arate paper  which  was  supposed  to  be  a 
deed  from  Perry  to  Mrs.  Kelly— and  which 
we  have  held  must  opiate  as  a  codicil  to 
Perry's  win,  if  It  can 'be  and  is  probated 
as  such— is  not  within  the  terms  of  said 
agreements,  and  will  not  pass  to  Carroll 
thereunder,  although  thereby  Mrs.  Kelly  re- 
leased and  assigned  to  him  all  her  interests 
as  devisee  and  legatee  under  the  will.  It 
was  not  supposed  that  this  land  constituted 
a  devise,  and  it  was  clearly  not  in  the  con- 
templation of  the  parties  In  entering  into 
this  contract 

We  have  no  fault  to  find  with  the  chan- 
cellor's decretal  ordo:  as  to  the  surrender 
of  devises  to  the  devisees.  The  case  made 
by  the  petition  to  that  end,  the  answer  of  the 
cxecntor,  and  the  facts  adduced,  justified  the 
action  taken;  and  the  surrender  or  delivery 
of  possession  to  the  devisees  is  so  conditional 
and  so  limited  by  the  terms  of  the  order 
that  no  possible  detriment  can  result  to  the 
estate,  the  creditors,  or  the  executor.  We 
have  discussed  several  matters  which,  though 
Involved  in  the  case,  as  submitted  to  the 
chancellor,  were  not  adjudicated  by  him. 
This  we  have  done  in  the  hope  of  expediting 
the  administration  and  settlement  of  the  es- 
tate. In  several  of  the  matters  adjudged 
by  tiie  chancellor,  and  presented  by  the  ap- 
peal of  J.  0.  Richardson,  executor,  etc.,  wo 
have  reached  conclusions  differ^it  from  those 
declared  by  the  decree  below.  On  the  ap- 
peal of  Richardson,  therefore,  that  decree 


must  be  reversed,  and  the  cause  will  be  re- 
manded; costs  of  appeal.  Including  all  cost 
of  transcript,  to  be  paid  out  of  the  assets 
of  the  estate.  Neither  Mrs.  Kelly  nor  J. 
M.  Carroll  take  anything  by  their  cross 
appeals,  and  they  will,  respectively,  be  taxed 
with  the  costs  thereof,  except  cost  of  maidng 
transcript  No  appeal  was  taken  by  Her- 
mann Dohrmeier,  and  the  assignments  of 
error  made  by  him  are  stricken  out  The 
questions  sought  to  be  presented  Uiereby, 
however,  have  been  passed  upon  on  the  ap- 
peal of  the  executor.  Reversed  and  re- 
manded. 
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BIRMINGHAM  RAILWAY  &  BLBCTRIC 
CO.  V.  BAYLOR. 

(Supreme  Court  of  Alabama.     July  27,  1893.) 

Injubibs  to  Railboas  Empix>te  —  Fleadino  aso 
Evidence — DijyacTiVB  BwiToa. 

1.  In  an  action  for  personal  injuries  to  an 
employe  of  defendant  caused  by  a  train  going 
through  an  open  switcb,  under  a  count  in  the 
complaint  charging  negligence  on  the  part  of 
persons  in  the  employ  of  the  defendant,  who 
had  charge  of  the  switch,  in  leaving  it  <^>en, 
there  was  evidence  that  the  switch  was  pro- 
vided with  a  snitable  lock,  and  that  the  sec- 
tion foreman,  conductors,  and  engineers  each 
had  a  key.  The  switch  was  used  about  30  min- 
utes before  the  accident,  and  the  engineer  then 
using  the  switch  testified  that  it  was  properly 
secured  before  he  left  it  HeU,  that  there  was 
evidence  to  go  the  jury  under  such  count 

2.  Where  a  count  charges  that  the  injury 
■was  caused  l)y  the  negligence  of  persons  in  de- 
fendant's employ,  wno  had  charge  of  the  switch, 
in  failing  to  pr(»ierly  secure  it  so  as  not  to  come 
open,  and  by  tne  negligence  of  persons  in  de- 
fendant's employ,  who  had  charge  of  the  train, 
to  properly  supply  it  with  equipments  for  bring- 
ing it  to  a  quick  stop,  by  reason  of  wliich  fail- 
ures said  switch  did  come  open,  defendant  is  en- 
titled to  the  general  affirmative  charge  thereun- 
der. Id  the  absence  of  evidence  of  negligence  in 
both  of  these  respects. 

3.  In  an  action  for  injuries  to  a  railroad 
employe  caused  by  the  train  on  which  he  was 
employed  running  tlirongh  an  open  switch, 
where  there  was  evidence  that  locks  had  been 
used  on  defendant's  switches  for  six  montlis, 
and  other  evidence  that  a  lock  liad  never  been 
put  on  the  switch  in  question,  it  is  proper  to 
permit  a  witness  to  testify  that  he  was  em- 
ployed by  defendant  till  two  months  before  the 
accident^  and  that  there  were  then  no  locks  in 
use  on  the  road. 

4.  In  an  action  for  injuries  arising  from  a 
train  running  through  an  open  switch,  the  en- 
gineer of  the  train  which  had  been  the  last  to 
previously  pass  through  the  switch  should  not 
be  allowed  to  testify  that  it  was  secure  when 
he  passed  through  it,  without  first  stating  its 
condition  and  how  it  was  secured. 

Appeal  from  city  court  of  Birmingham; 
W.  W.  Wilkerson,  Judge. 

Action  by  James  H.  Baylor  against  the 
Birmingham  Railway  &  Electric  Company 
for  personal  injuries.  From  a  judgment  for 
plaintiff,   defendant  appeals.     Reversed. 

On  the  raEaminatlon  of  3.  J.  Kennedy,  as 
a  witness  for  the  plaintiff,  he  testified  that 
he  was  a  locomotive  engineer,  and  had  been 
al>out  14  years;  that  the  plaintiff  was  in- 
jured while  running  as  fireman  on  the  same 
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dummy  (m  which  he  was  engineer.  After 
testifj^g  as  to  the  accident  which  resulted 
In  the  injury  to  the  plaintiff,  he  testified 
that  he  examined  the  switch  aft«r  the 
wreck,  and  it  was  at  that  time  open  to  flie 
side  track,  and  was  all  right  except  for  the 
absence  of  a  switch  lock,  but  that  there 
was  no  one  at  the  switch  to  undertake  to 
signal  that  there  was  danger  from  the 
switch  being  open.  The  plalnlifl  then  asked 
the  witness  the  following  question:  "I  will 
ask  you  if  you  know  what  the  custom  is  of 
well-regulated  railroads  as  to  the  manner  of 
securing  switches."  The  defendant  object- 
ed to  this  questl(m,  on  the  ground  that  the 
witness  was  not  shown  to  know  the  cus- 
tom upon  the  kind  of  railroad  or  dummy 
line  tliat  was  op«%ted  by  the  defendant, 
upon  which  plaintiff  was  injured.  The  court 
overruled  the  defendant's  objection,  and  de- 
fendant duly  excepted.  The  witness  stated 
that  he  knew  what  the  custom  was  upon 
well-regulated  railroads,  and  that  the  cus- 
tom was  to  have  locks  mi  the  switches.  The 
defendant  also  moved  to  exclude  this  an- 
swer on.  the  same  grounds,  and  duly  ex- 
cepted to  the  court's  overruling  his  motion. 
On  the  examination  of  L.  M.  McLemore  as 
a  witness  for  the  plaintiff,  he  testified  that 
he  had  be^i  in  the  employ  of  the  defendant, 
and  knew  the  location  of  the  swit(^  at 
which  the  accident  occutred;  tliat  he  did  not 
know  whether  U\ere  was  a  lock  on  said 
switch  when  he  was  running  on  the  train  of 
the  defendant;  that  he  did  not  see  any;  and 
that,  two  months  before  the  plaintiff  was 
Injured,  he  ran  into  the  same  switdi.  The 
defendant  moved  to  exclude  that  portion  of 
this  witness'  testimcAy  In  which  he  testified 
tbaX  two  mcHitlis  befwe  the  accident  he  ran 
Into  the  switch  at  the  place  of  the  accident; 
but  the  court  overruled  the  defendant's  mo- 
tion, to  which  ruling  the  defendant  duly 
excepted.  The  defendant  introduced  as  a 
witness  one  M,  M.  Dill,  who  testified  that 
he  was  an  engineer  on  the  defendant's  road, 
and  that  on  the  night  of  the  accident  he 
passed  on  the  side  track,  at  the  swltdi 
wh«?e  the  accident  occurred,  t<x  the  ptir- 
pose  of  letting  the  engine  on  which  the 
plaintiff  was  fireman  pass  by,  going  on  to 
Bessemer,  which  was  about  30  or  40  min- 
utes before  the  accident  occurred;  that, 
after  this  train  had  passed  on,  he  moved 
out  of  the  aide  track  onto  the  main  line, 
and  went  on  to  Birmingham.  The  defend- 
ant then  asked  the  witness  the  following 
question:  "Tdl  the  Jury  the  condition  of 
the  switch  after  you  moved  out,— whether 
It  was  safe  or  not"  Plaintiff  objected  to 
this  question,  in  that  it  called  for  a  conclu- 
sion of  the  witness,  which  objection  the 
court  sustained,  and  the  defendant  duly  ex- 
cepted. The  defendant  then  asked  the  wit- 
ness to  "state  whether  it  would  be  reasca- 
ably  safe  for  a  train  to  pass  over  the  switch 
left  as  you  left  It  that  night."  The  court 
sustained  the  plaintiff's  objection  to  this 


question,  and  the  defendant  duly  excepted. 
The  defendant  requested  the  court  to  give, 
among  others,  the  following  written  duurges, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  eacdi  of  them  as  aslied:  (4) 
"I  charge  you  that  the  law  does  not  require 
the  d^endant  to  use  the  latest  improve- 
ments or  inventions  in  the  operation  of  its 
road,  but  that  the  law  is  satisfied  if  the 
switch  is  reasonably  safe  for  its  employes; 
and  I  diorge  you  that,  if  you  believe  from 
the  evidence  tliat  on  the  morning  of  the 
accident  the  defendant's  switch  was  rea- 
sonably safe  if  properly  used,  that  yoa 
must  find  for  the  defendant"  (5)  "If 
you  believe  from  the  evidence  that  on  the 
morning  of  the  accident  tue  section  boss 
left  the  switch  locked  in  the  condition  testi- 
fied to  by  witness  Aldridi,  and  that  he  did 
not  have  occasion  to,  and  that  his  duties  did 
not  require  him  to,  examine  the  switch 
afterwards  during  the  day,  and  tliat  he  did 
not  Imow  but  that  the  switch  was  locked 
at  the  time  of  the  accident,  then  you  must 
find  for  the  defendant  upon  the  first  and 
second  and  third  counts  of  the  complaint" 
(16)  "I  charge  yon  that  under  the  evidoice 
in  this  case,  you  must  find  in  fkivor  ot  the 
defendant" 

R.  H.  Pearson  and  John  F.  Martin,  for  ap- 
pellant   Lane  &  White,  for  appellee. 

COLEMAN,  J.  The  plaintiff,  Baylor,  a 
minor,  sues  by  his  next  friend,  under  the  em- 
ployers' liability  act  (section  2590  of  the 
Code,)  to  recover  damages  for  injuries  sus- 
tained while  in  the  employment  of  defendant 
as  fireman.  As  the  case  must  be  reversed 
for  causes  hereafter  considered,  we  deem  it 
proper  to  consider  the  sufildency  of  the  com- 
plaint lest  our  failure  to  do  so  be  construed 
us  an  admission  thnt  the  complaint  is  free 
from  error.  It  Is  proper  to  add  in  Justice  to 
th«  trial  court  that  the  defendant  did  not 
demur  to  the  complaint  and  trial  was  had 
tipon  the  general  Issue.  It  is  necessary  to 
clearly  understand  and  keep  constantly  in 
y\e\f  the  sevwal  causes  of  action  as  laid  in 
each  count  to  test  the  correctness  of  the 
rulings  of  the  court  upon  questions  of  evi- 
dence and  Instruction  to  the  Jury.  We  have 
heretofore  declared  many  of  the  principles 
embodied  in  the  employers'  act  and  defined 
rules  of  pleading  to  be  observed  In  framing 
the  complaint  and  pleas  thereto.  In  the  case 
of  UaUroad  Co.  v.  Dusenberry,  94  Ala.  419, 
10  South.  Rep.  274,  It  was  declared  that 
"when  the  plaintiff,  in  a  single  count  shifts 
his  right  of  action  from  one  ground  to  an- 
other, and  states  several  breaches  of  duty 
In  the  alternative  or  dlsjimctively,  so  that  it 
is  impossible  to  say  upon  which  of  several 
equ.ally  substantive  averments  he  relies  for 
the  maintenance  of  his  action,  then-  there  Is 
such  confusion  and  obscurity  as  to  the 
ground  upon  which  a  recovery  is  claimed 
that  the  defendant  is  not  clearly  Informed 
of  the  matter  to  be  put  In  issue,  and  a  count 
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ao  snbstantlally  tatfamt  and  oomtnuUctory  is 
deinTirrald&  •  •  •  Inextricable  oonfnsion 
of  Issaes  would  result  from  tbe  blending  In 
one  count  of  a  number  of  distinct  iK^aches 
of  dnty  as  independent  gtxKmds  of  recoyery, 
to  be  cbosen  from  and  relied  upon  at  the 
Section  of  tbe  plaintiff.  Perspicuity  and 
certainty  In  his  pleadings  are  not  exacted  of 
tbe  plaintiff  if  he  is  permitted  to  put  fcnrward 
in  one  count  several  independent  causes  of 
action,  stated  in  such  ambiguous  terms  as  to 
leave  the  defendant  wholly  in  doubt  as  to 
what  alleged  breach  of  duty  Is  really  made 
tbe  grounds  of  the  charge  of  liability." 
These  rules  were  declared  as  applicable  to 
the  complaint  then  under  consideration,  an 
examination  of  which  showed  that  several 
causes  of  action  and  distinct  breaches  of  du- 
ty, arising  under  separate  subdivisions  of  sec- 
tion 2690,  were  tmited  and  blended  in  one 
count,  and  in  some  instances  averred  in  the 
alternative.  Tbe  rule  declared  in  tbe  Ihisen- 
berry  Case  in  regard  to  the  pleadings  was 
recognized  in  the  case  of  Railroad  v.  Burton, 
(Ala.)  12  South.  Bep.  90.  In  the  case  of  Rail- 
road Co.  V.  Motho-sbed,  (Ala.)  12  South.  Rep. 
714,  referring  to  the  Dusenberry  Case,  supra, 
we  said:  "It  was  not  held  that  where  the 
several  causes  of  action  averred  and  relied 
on  for  recovoy  arose  under  the  same  snb- 
dlvlfllon  of  section  2580  of  the  Code,  were 
stated  separately,  but  not  disjunctively,  and 
each  averment  c(mtalned  a  substantive  cause 
of  action,  such  a  count  was  demurrable.  A 
coimt  of  this  character  fully  Informs  the  de- 
fendant that  each  substantlTe  averment  is 
relied  upon,  and  he  may  pr^are  his  defense 
aooordingly.  Proof  of  either  will  authorize 
s  recovery.  The  distinction  must  be  kept  In 
mind  where  a  single  count  contains  several 
distinct,  independent  averments,  each  pre- 
senting a  substantive  cause  of  action,  and  a 
count  containing  sevoral  averments,  all  of 
whldi  combining  together  make  up  the  one 
canse  of  action  averred.  As  to  the  former, 
proof  of  either  will  authorize  a  recovery, 
whereas  in  the  UMer  It  Is  necessary  to  prove 
each  of  the  averments  in  order  to  sustain 
the  cause  of  action  as  laid."  Mere  redun- 
dancy will  not  vitiate  a  complaint  The  re- 
dundant iKtrtion  may  be  stricken  oat,  or  re- 
jected as  surplusage.  Let  as  apply  these 
prindples  to  the  several  counts  of  the  com- 
plaint, and  also  examine  the  ruling  of  the 
court  upon  the  several  instructions  refused 
with  reference  to  the  evidence  as  aK)llcable 
to  the  several  counts.  The  negligence 
charged  in  the  first  count  Is  "of  persons  In 
the  employment  of  the  defendant,  who  had 
diarge  of  the  switch,  *  *  *  In  leaving 
said  switch  open,"  etc.  Tbe  cause  of  action 
here  averred  is  that  given  by  subdivision  6 
of  section  2590.  The  question  arises  as  to 
who  was  In  charge  of  the  switch,  and  what 
Is  meant  by  "charge  or  otnitrol  of  a  switch." 
Tbe  defendant  introduced  evidence  as  fol- 
lows: "Mr,  Aldrlch  had  charge  of  looking 
after  tbe  switches  and  keeping  them  in  or- 


der. He  was  tbe  section  boss  or  road  mas- 
tac.  Aldrich  was  the  man  that  looked  after 
the  switches.  Tlie  sections  were  seven  or 
eight  miles."  Turning  to  Aldrioh's  testi- 
mony, and  he  states  tliat  he  was  section  fore- 
man; that  be  went  his  rotmds  the  morning 
of  the  day  on  which  plaintiff  was  injured  at 
night  "I  did  not  have  occasion  to  pass  there 
any  more  during  tbe  day.  I  bad  no  notice  of 
or  reason  to  think  that  the  lock  had  been 
taken  away  up  to  the  time  that  Baylor  was 
hurt" '  We  do  not  think  the  section  foreman 
was  a  person  in  charge  of  the  switch  In  such 
sort  that  it  was  his  duty  to  attend  to  and 
watch  the  switch  and  see  that  It  was  prop- 
erly closed  or  opened.  His  duty  was  rather 
that  of  a  supolntendent  under  subdivision  2, 
and  be  was  required  to  superintend  and  see 
that  the  ways,  works,  machinery,  and  plant, 
so  far  as  these  tenna  embraced  his  duties, 
were  kept  in  order;  and.  If  it  could  be  said 
that  he  was  In  chajge  of  the  switch  in  any 
senses  it  would  be  for  this  purpose,  and  not 
for  tbe  purpose  of  attending  to  tbe  dosing 
or  opening  of  tbe  switch.  See  Burton's  Case, 
supra.  No  sitedal  person  was  put  In  charge 
of  the  switch,  and  yet  we  are  satisfied  tiiat, 
under  the  evidence,  there  were  persons  in . 
oharge  of  the  switch,  within  the  meaning  of 
the  statute.  Tbe  evidence  for  the  defoid- 
ant  Is  that  the  switch  was  provided  with  a 
suitable  lock,  and  that  the  section  foreman, 
conductor,  and  oiglneer  each  were  provided 
with  a  key  to  this  lock.  If  tbe  foreman* 
Aldrich,  was  not  charged  with  the  duty  of 
attending  to  the  opening  and  fastening  of 
the  switch,  and  no  one  was  spedaUy  ap- 
pointed to  this  duty,  and  the  spur  track  con- 
nected to  the  main  line  Iqr  this  swlfash  was 
In  constant  use  In  order  that  the  trains 
might  pass  each  other,  and  tiie  engineers  and 
conductors  were  provided  with  keys  for  this 
purpose,  there  is  no  other  conclusion  open 
but  such  persons  imo  hac  vice  were  in  charge 
of  the  switch.  The  evidence  shows  that  Wil- 
liam Dill,  an  englnew  In  charge  of  an  engine, 
used  the  spur  track  about  80  minutes  before 
the  acddMit  True,  he  testifles  tiiat  he  saw 
that  tbe  switch  was  properly  secured  (not 
shown  to  be  locked)  before  he  left  it,  but 
the  evidence  la  conclusive  that  the  next  train 
passing  along,  and  upon  which  plaintiff  was 
injured,  left  the  main  tradt,  and  went 
through  the  switch  on  tiie  spur  track.  In 
about  30  minutes  afterwards.  We  think 
there  was  sufficient  evidence  to  submit  to  the 
jury  plaintiff's  demand  under  the  first  count 
of  the  complaint  There  was  no  error  In  re- 
fusing tbe  4th,  5th,  and  16th  charges  re- 
quested by  the  defendant 

We  come  now  to  the  second  coont,  and  this 
count  toings  up  for  consideration  the  i>rin- 
ciples  of  pleading  referred  to  In  a  former 
part  of  this  opinion.  It  is  averred  in  this 
count  that  the  Injury  was  caused  by  "the 
net^gence  of  persons  In  the  employment  of 
the  defendant  who  had  charge  of  the  switch, 
•    •    •   In  failing  to  properly  fasten  or  secure 
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said  switch  so  that  the  same  would  not  come 
open,  and  by  reason  of  the  negligence  of 
persons  In  the  employment  of  the  defend- 
ant, who  had  charge  of  said  train,  to  proper- 
ly supply  It  with  equipments  for  bringing 
the  same  to  a  quick  stop,  by  reason  of  which 
said  faUures  [plural]  said  switch  did  come 
open,  thereby,"  etc.  "Plaintiff  avers  that 
he  was  aware  that  persons  superior  to  him, 
engaged  In  the  service  or  employment  of 
the  defendant,  ioiew  that  said  switdi  was  not 
properly  fastened  or  secured,  and  that  said 
train  was  not  properly  equipped  for  coming 
to  a  quicic  stop,"  etc.  This  count,  consid- 
ered as  a  whole.  Is  very  confused.  The 
negligence  first  charged  consists  in  a  failiure 
to  "properly  fasten  or  secure  said  switch," 
and,  as  we  interpret  It,  arises,  as  in  the  first 
count,  under  subdivision  5  of  the  act  The 
negligence  next  charged  is  the  failure  to 
properly  supply  the  train  "with  equipment 
for  bringing  the  same  to  a  quick  stop."  This 
charge  is  for  defect  In  the  ways,  works, 
machinery,  or  plant,  and  arises  under  sub- 
division 1  of  the  act;  and  it  is  averred  that 
the  failure  to  provide  "equipments  for  bring- 
ing the  same  to  a  quick  stop"  was  by  reason 
of  the  negligence  of  the  persons  "who  had 
charge  of  the  train."  The  conductor  had 
charge  of  the  train  at  this  time,  and  there 
is  no  averment  nor  proof' that  it  was  his 
duty  to  supply  "proper  equipments."  More- 
over, the  act  itself  provides  that  the  mas- 
ter or  employer  is  not  liable,  under  subdivi- 
sion 1,  for  defect  in  the  ways,  works,  machin- 
ery, or  plant,  unless  the  defect  therein  men- 
,  tioned  arose  from,  or  had  not  been  discov- 
ered or  remedied  owing  to,  the  negligence  of 
the  master  or  employer,  or  of  some  person 
In  the  service  of  the  master  or  employer, 
and  intrusted  by  him  with  this  duty,  etc. 
The  count  contains  no  sufficient  averment  to 
show  a  liabiUty  for  negligence  under  sutHll- 
vision  1.  If  we  consider  the  words  "in 
falling  to  properly  fasten  or  secure  said 
switch,  so  that  the  same  would  not  come 
open,"  as  referring  to  a  defect  in  the  switdi 
Itself,  and  therefore  aa  charging  a  defect 
in  the  ways,  works,  and  machinery  or  plant 
under  subdivision  1,  so  as  to  bring  both 
charges  under  the  same  subdivision,  and  re- 
lieve it  of  the  o1)Jection  that  two  substan- 
tive causes  of  action,  arising  under  different 
subdivisions,  are  blended  in  one  count,  the 
count  is  objectionable,  for  failing  to  make  the 
necessary  averments  to  show  a  liability  un- 
der subdivision  1,  In  that  the  "defect  arose 
from,  or  had  not  been  discovered  or  reme- 
died," etc.,  as  required  by  the  act  We  have 
said  the  count  was  not  demurred  to,  but  the 
general  issue  was  pleaded.  It  becomes  nec- 
essary to  determine  in  what  the  cause  of  ac- 
tion diarged  in  this  count  consists.  We 
ere  of  opiniim,  whetbor  it  be  regarded  as 
tmlting  a  cause  of  action  vn&et  subdivision 
5  Willi  one  under  subdivision  1,  or  whether 
as  brought  wh(^y  under  subdivision  1,  the 
count  does  not  contain  two  substantive  dis- 


tinct causes  of  action,  proof  of  either  of  which 
win  authorize  a  recovery;  but  it  comWnes 
"the  negligence  of  the  person  in  ctiarge  of 
the  switch,  in  falling  to  properly  faatoi  or 
secure  It"  with  the  negligence  of  the  i>er8on 
in  "charge  of  said  train,  in  falling  to  pro];)er- 
ly  supply  it  with  equipments  for  bringing  the 
same  to  a  quick  stop,"  and  the  negligence  of 
the  two  cooperated  and  together  made  the  one 
cause,  causing  the  Injury.  The  count  pro- 
ceeds: "By  reason  of  wlilch  said  failures 
[both  of  them]  said  switch  did  come  open," 
whidi  caused  the  Injury.  The  count  fur- 
ther proceeds:  "Plaintiff  avras  that  he  was 
aware  that  persons  superior  to  him,  engaged 
in  the  service  or  employment  of  the  defend- 
ant knew  that  said  switch  was  not  properly 
fastened  or  secured,  and  that  said  train 
was  not  properly  equlpp^  for  coming  to  a 
quick  stop,"  thus  continuing  to  combine  the 
two  causes  as  contributing  to  make  up  the 
one  cause,  cliarged  as  producing  the  injury. 
The  rule  is  very  clear  that  to  authorise  a 
recovery  under  such  a  count  the  plaintiff 
is  required  to  establish  the  negligence  as 
laid,  and,  without  proof  of  both,  tliere  could 
be  no  recovery  under  this  count  There  is 
not  only  no  proof  tliat  It  was  the  duty  of 
persons  in  charge  of  the  train  to  supply 
It  with  the  "equipments"  referred  to,  but 
there  is  an  entire  absence  of  proof  that  there 
was  any  defect  in  the  respect  charged.  The 
court,  therefore,  erred  in  refusing  to  give 
the  second  ctiarge  asked  by  the  defendant 
wlilch  requested  an  afiSrmatlve  charge  under 
tills  count  Pleadings  should  be  brief,  per- 
spicuous, and  In  an  intelligible  form.  We 
think  there  is  much  room  to  improve  the  sec- 
ond count  und«  these  rules. 

As  we  construe  the  third  count  it  was 
brought  under  subdivision  6.  It  is  averred 
that  the  injuries  were  caused  "by  the  negli- 
gence of  some  person  in  the  employment  of 
the  defendant  who  had  charge  of  the  swltcii. 
*  •  *  in  falling  to  have  properly  fastened 
or  secured  the  said  switch,  so  that  the  same 
would  not  come  open,  •  •  •  the  engineer 
in  cliarge  of  said  engine  negligently  falling 
to  use  all  proper  means  and  appliances  to 
stop  said  engine,  so  that,"  etc.  From  the 
reading  of  the  count,  we  are  unable  to  deter- 
mine whether  the  pleader  intended  in  this 
count  to  aver  that  the  negligence  of  the  per- 
son In  charge  of  the  switch,  and  the  negli- 
gence of  the  engineer,  combined  together, 
formed  the  one  cause,  which  caused  the  In- 
jury. If  It  was  Intended  to  charge  two  din- 
tinct  substantive  causes  of  action,  it  was 
easy  to  frame  the  count  in  such  manna:  as 
to  be  easily  understood.  If  the  pleador  had 
averred  that  the  Injuries  were  caused— First, 
by  the  negligence  of  the  person  in  charge  of 
the  switch  in  falUng  to  properly  fasten 
the  switch  so  as  to  prevent  It  from  coming 
open  when  struck  by  the  train;  second,  by 
reason  of  the  negligence  of  the  engineer  in 
charge  of  said  engine  in  falling  to  use  prop- 
er means  and  appliances  to  stop  said  raigine. 
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eta.— it  wonid  be  refldily  understood.  Oth^ 
phrases  or  ststaneotB  would  do  eqoattf  as 
wdl  as  Uie  ooe  sugsested  as  sn  illastnitloo. 

Mo  pleas  irere  filed  to  tiie  ftmrtti  and  ttOi 
coontB.  We  presnme  the  case  was  tried 
throns^iit  upim  the  general  Issue.  The 
Coorth  count  chaises  a  defect  In  ttte  ways, 
w<»te,  machinery,  and  plant,  in  this:  that 
the  switch  was  without  a  lock  by  which 
It  could  be  necurcly  £Bst»ied  and  left;  and 
this  oooot  also  charges  negligence  in  the 
engineer  in  tlie  rapid  nmning  ot  the  train, 
and  a  lack  of  sUll  or  proper  effort,  etc: 
If  the  pnrpoee  was  to  rdy  npon  eadi  as  a 
substantive  cause  at  'action,— that  averred 
under  snbdiTisian  1,  and  that  under  snbdi- 
▼Ision  5,  each  indepoident  of  the  otiior,— 
good  pleading  wonid  require  a  separate  count 
for  eodL  Burton's  Case,  supra.  But  If  it 
was  intended  to  diarge  the  two  as  one 
cause.  It  should  be  dearly  expressed.  We 
have  stated  what  is  necessary  in  tither  case 
to  authorize  a  recovery.  We  have  also  stat- 
ed what  averments  are  necessary  to  show  a 
BaMllty  under  subdivision  1. 

The  fifth  count  diarges  the  englnew  with 
ne^gence  In  the  rapid  rate  of  speed  at  which 
the  engine  was  run  as  the  cause  of  the  injury. 
We  cannot  ten  what  the  evidence  will  I>e 
In  this  respect  on  another  trial,  and  wlU 
make  no  comments.  We  know  of  no  i^ason 
why  corporations  ot  persons  engaged  in  op- 
erating dummy  lines  like  tliat  of  the  defend- 
ant should  not  be  required  to  observe  mles 
and  regulations,  and  adopt  and  use  appliances 
and  safeguards,  wUch  are  in  use  and  deemed 
neoessaiy,  by  well-regulated  railroads  of  the 
ordinal^  character.  The  evidence  shows  ttiat 
the  en^nes  of  defendant  are  capable  of 
great  speed;  that  it  is  engaged  in  runnlnj; 
both  passengK'  and  firelght  trains,  has  regu- 
lar stations  and  section  foremen,  and  trav- 
erses a  large  section  of  country.  We  con- 
sidered the  responsibility  of  those  operating 
dummy  engines  to  some  extent  in  the  case 
of  Raih-oad  Co.  v.  Jacobs,  92  Ala.  187,  10», 
8  South.  Rep.  320;  and  in  the  more  recent 
case  of  Birmingham  Electric  Oo.  T.Allen, 
(Ala.)  13  South.  R^.  8,  one  cause  of  action 
charged  was  the  negligence  ot  the  defoidant 
In  falling  to  provide  locks  for  switches,  and 
we  held  there  could  be  no  difference  in  the  ap- 
plication of  the  principle  to  dummy  engines 
and  engines  of  the  ordinary  character. 

There  are  two  assignments  of  error  based 
upon  exceptions  to  the  ruling;  of  the  coiut 
as  to  the  admission  and  rejection  of  testimo- 
ny. There  was  no  error  in  permitting  the 
witness  to  state  the  condition  of  the  switch 
two  montlis  prior  to  the  injury.  One  of  the 
disputed  questions  was  whether  the  defend- 
ant bad  ever  sapplled  the  switch  with  locks. 
Th«e  was  evidence  tending  to  show  tliat 
lodis  had  been  continually  used  for  a  period 
of  six  months,  with  the  exception  of  two  or 
three  days.  The  witness  testified  that  he 
was  In  the  employ  of  the  defendant  up  to 
two  months  before  the  Injury,  and  there  were 


I  no  lodss  In  use.  There  was  other  eTidvnc« 
ttom  whidi  a  Jury  mi^t  Infier  that  a  lock 
bad  nev«'  been  put  on  this  switch,  while 
Oaen  was  evidence  oITared  by  defendant  to 
ttie  contrary.  In  fkct  the  sectioa  foreman 
testified  he  locked  the  switch  on  the  momlns 
of  the  day  of  the  Injury.  Ilteese  disputed 
fSscts  can  be  determined  only  by  the  Jury. 
It  was  not  proper  for  the  witness  WiUiaui 
DIUs  to  state,  in  the  first  instance,  that  the 
switch  was  safe  after  he  xaoxci  out  from 
It.  It  was  proper  tn  pormit  htm  to  state 
Its  condition,  how  it  was  secured,  and  Ui«i 
state  whether  or  not  it  was  secure.  The 
evidence  showed  that  he  was  competent  as 
an  expert  to  give  his  opinion.  Whether  it 
was  neElig«tce  per  se  not  to  provide  loda 
for  swltdles.  undo-  the  evidence  In  this  case, 
was  a  question  for  the  Jury.  This  record 
shows  that  one  of  d^^danfs  wltnessea,  J. 
B.  Downey,  a  master  medianic,  testified  titat 
"the  switches  are  not  safe  unless  they  are 
locked  down.  Tite  Jostling  of  the  train 
throws  them  over."  There  te  oth«-  evi- 
dence in  conflict  with  this  testimony.  The 
truth  must  be  ascertained  by  the  Jury.  The 
plaintiff,  his  mother  and  stepfather,  are  all 
living.  It  will  be  an  easy  matter  on  another 
trial  to  famish  the  necessary  proof,  if  It 
exist  to  show  that  plaintiff  may  recover 
for  time  during  his  minority.  We  have  given 
this  case  careful  consideration,  and  think 
we  have  said  all  that  Is  necessary  In  order 
to  have  the  pleadings  put  tn  proper  form 
for  anotho-  trial,  and  for  a  Just  determina- 
tion of  all  the  questions  whldt  will  arise.  Re- 
versed and  remanded. 


(«  la.  Ann.  lOtT) 
STATE  V.  FOREMAN.     (No.  1,430.) 
(Supreme  Court  of  Louisiana.     Jnlr  Term, 
1883.) 

Cbimisaj.  Ljlw— Ciukob  op  Vbnus— CaSTIORAai 
—Application  xftbr  Submission — Jurt— Sun- 
MONiNo  TixasmN- Biu.  op  Excbptions. 

1.  Althoni^  applicatioDB  fbr  certiorari  to 
supply  defldendes  of  record  ordinarily  come  too 
lato  aftw  sttbmiasion,  yet  under  the  particular 
facts  of  this  case,  and  considering  that  defend- 
ant's assignment  of  errors  Bvailing  of  these  de- 
fects was  itself  filed  only  after  subintssion,  the 
applicHtion  is  allowed,  on  the  ground  that  de- 
fendant's laches  excusef(  the  laches  of  the  state. 

2.  Applications  for  change  of  venue  on  the 
ground  of  local  prejudice  are  addressed  to  the 
sound  discretion  of  the  trial  judge,  and  if  he 
has  not  manifestly  abused  that  discretion  this 
court  will  not  interforo  with  his  ruling.  When 
the  eridence  taken  is  contradictory,  and  Incon- 
clusive, and  when  the  judge  bases  his  ruling, 
not  only  on  the  evidence,  but  on  Us  own  knowl- 
edge of  the  facts  and  circumstances,  It  would 
require  a  very  extreme  case  to  authoriie  our 
interference. 

a  Section  7  of  Act  No.  44  of  1877  imposea 
no  duty  on  the  district  Judge  as  to  reqniriqg 
the  jury  commission  to  draw  additionnl  jurors 
as  talesmen,  but  simply  authorizes  him  to  do 
so  "whenever  he  thinks  proper,"  and  of  course 
his  refusal  to  make  such  an  order  Is  not  re- 
viewable. 

4.  The  other  bills  of  exception  sre  based  on 
statements  embodied  in  the  bills  which  are  de- 


Digitized  by 


Google 


798 


SOUTHEEN  BEPOHTER.VoL,  13. 


(La. 


nied  by  the  trial  jud^,  \rho  makes  his  own 
statements,  which  entirely  destroy  the  excei>- 
ti<«s,  and  which  must  be  accepted  by  this  conrt 
(Syllabns  by  th«  Conrt.) 

Appeal  trom  district  court,  parish  of  La 
Fayette;  A.  O.  Allen,  Judge. 

Wmie  Forei^ian  was  convicted  of  crime, 
and  appeals.    Affirmed. 

Wm.  Campbell  and  J.  A.  Chargols,  for  ap- 
pellant   B.  B.  Dubuisson,  for  the  State. 

F£iNNBR,  J.  OlUs  case  stood  second  on 
the  docket  of  the  court  at  the  opening  of 
the  term,  and  was  called  asd  submitted  Im- 
medlatdy  after  the  court  opened  Its  first 
sesdon.  After  said  submission,  counsel  for 
defendant  filed  an  assignment  of  errors  ap- 
parent on  the  face  of  the  record,  among 
which,  that  the  transcript  failed  to  show  the 
arraignment  of  the  defendant,  and  his  pres- 
oice  during  the  tiiaL  The  district  attorney 
thereupon  promptly,  filed  an  application  for 
certiorari  to  complete  the  record,  alleging 
that  the  case  had  been  submitted  prema- 
turely and  In  error,  and  that  in  the  hurry 
and  press  of  official  duty  the  defects  in^the 
record  had  escaped  attention,  and  were  only 
discovered  when  defendant's  assignment  of 
errors  was  filed,  which  was  only  done  after 
the  submission.  .The  petition  for  certiorari 
was  duly  notified  to  defendant's  counsel,  and 
the  writ  was  issued  without  prejudice. 
Though  said  counsel  verbally  stated  in  open 
court,  in  answer  to  a  question  of  the  court, 
that  they  did  not  consent  to  the  certionul, 
they  have  not  made  any  formal  objection, 
or  submitted  any  grounds  of  opposition  there- 
to. In  answer  to  the  certiorari  the  clerb 
of  the  district  court  has  sent  up  a  certified 
copy  of  the  proceedings,  which  were  omitted 
from  the  original  transcript,  and  which  com- 
pletely supply  all  the  defects  complained  of. 
They  make  it  dear  that  In  point  of  fact 
the  proceedings  in  the  lower  court  were  in 
all  respects  regular,  and  that  the  appearance 
to  the  contrary  on  the  face  of  the  original 
record  was  due  simply  to  the  omission  of 
the  clerk  to  include  therein  a  copy  of  the 
minutes  of  the  proceedings.  There  is  no 
question  of  the  right  of  the  state  to  correct 
such  omissions  by  timely  application  for  cer- 
tiorari, and,  under  the  drcumstanoes  of  this 
case,  and  in  consideration  of  the  fact  that  the 
d^endant's  assignment  of  errors  was  only 
filed  after  submission,  we  think  the  prema- 
ture submission  should  not  deprive  the  state 
of  the  right  of  correction.  Defendant's  own 
laches  excuses  the  laches  of  the  state,  and 
precludes  him  from  objecting  to  have  the 
validity  of  the  proceedings  under  wliich  he 
was  tried  determined  according  to  the  trtttli 
and  fact  thereof,  and  not  according  to  a 
false  simulation  of  nonexistent  irregularities, 
appearing  as  the  result  of  mere  official  neg- 
ligence of  the  clerk. 

The  errors  complained  of  are  presented  on 
four  blUs  of  exception,  which  we  will  con- 
sider in  tb^  order: 


The  first  Mil  is  reserved  to  a  ruling  of  the 
court  refusing  the  change  of  venue,  on  the 
ground  of  prejudice  In  the  community  wbkdi. 
would  prevent  a  fair  trial.  Bvld«ioe  was 
taken,  which  is  brou^^t  up  as  part  of  tb«> 
bUl  of  exception,  and  we  have  carefully  oon> 
sldered  It  It  Is  contradictory  and  Inoon- 
cluslve,  and  the  Judge,  in  his  reasons,  states: 
"The  evidence,  adduced,  and  my  knowledge 
of  the  facts  and  circumstances  surrounding 
the  case,  convinced  me  that  the  defendant 
could  obtain  a  fair  or  Impartial  trial  in  the 
parish  of  La  Fayette."  Applications  for 
change  of  venue  are  addressed  to  the  sound 
discretion  of  the  trial  court  and,  unless  an 
abuse  of  such  discretion  be  clearly  shown. 
his  decision  will  not  be  interfered  with. 
State  V.  Gonsoulln,  38  La.  Ann.  459;  State 
V.  Danld,  31  La.  Ann.  91;  State  v.  White. 
30  La.  Ann.  364.  We  could  not  say,  on  the 
face  of  the  evidence  Itself,  that  the  Judge 
had  abused  the  discretion  vested  In  him; 
and  his  conclusion,  being  also  based  on  his 
own  knowledge  of  the  facts  and  drcum- 
Btances,  is  entitled  to  additional  wei^t  and 
couidderatlon,  which  entirely  prevent  our  dis- 
turbing it 

The  second  Mil  is  taken  to  the  tefnsal  by 
the  Judge  of  a  motion  to  require  the  Jury 
commission  to  draw  additional  Jurors  aa 
talesmen,  which  denial  is  claimed  to  be  in 
violation  of  section  T  of  Act  No.  44  of  1877. 
The  point  is  meritless.  A  reference  to  the 
section  shows  that  the  propriety  of  such  re- 
quirement Is  subjected  to  the  ungnallfled 
discretion  of  the  Judge,  and  is  only  to  be 
exercised  "whatever  the  district  Judge  thinks 
propw."  The  .Judge  gives  excellent  reasons 
why  he  did  not  think  it  proper  in  this  case, 
but  if  he  had  given  none  his  action  would 
not  be  subject  to  review  by  this  court 

The  third  bUI,  whldi  was  taken  to  the 
sustaining  of  a  challenge  for  cause  of  a  Juror 
by  the  state,  whatever  merit  It  might  have 
under  the  statement  embodied  in  tlie  bill, 
is  absolutely  diom  of  all  force  under  the 
statement  made  by  the  Judge,  and  does  not 
need  further  discussion. 

Tlie  fourth  and  last  bill  was  taken  to  a 
ruling  permitting  the  district  attorney  to 
contradict  and  impeach  one  of  defendant's 
vritnesses  by  admitting  proof  that  said  wit- 
ness had  made  a  certain  statemmt  when 
the  witness  had  not  denied  the  maldng  of 
such  statement,  but  had  only  said  that  he 
did  not  remember  making  it;  but  the  Judge 
says  he  had,  in  effect  denied  making  the 
statement,  because,  after  saying  he  did  not 
remember,  he  added:  "Wheu  I  say  I  do  not 
remember  a  thing,  I  mean  that  it  is  not  so. 
When  I  say  that  I  do  not  remember  what 
you  ask,  I  mean  that  I  did  not  say  that  to 
Clark."  This  Is  the  entire  equivalent  of  an 
absolute  denial,  and  opened  the  door  to  con- 
tradiction. 

A  careful  scrutiny  of  the  record  reveals 
no  ground  for  reveraing  the  proceedings. 
Judgment  affirmed. 
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BEID  et  al.  t.  MAYO  et  «d.     (No,  1,431.) 

(Supreme  Coort  of  Lonisiana.     July  Term, 

1803.) 

Sals  bt  Lessbb  in  Fos8E88io!<r— Riohts  of  Fob- 

OOASBK— NOriOB  OV  TiTLI— BriDBNOB. 

1.  A  lessee,  in  possession  of  a.  newq»per 
idant  and  paraphernalia  thereto  appertaining, 
cannot  convert  nimself  into  an  owner  thereof 
without  the  knowledge  or  consent  of  his  lessor, 
and  by  the  uniqne  and  simple  process  of  chan- 
ging his  name  and  capacity  m>m  editor  and 
pnbiisher  to  editor  and  proprietor. 

2.  One  purchasing  such  plant  from  the  per- 
son who  has  thus  sought  to  convert  himself  in- 
to an  owner  has  the  duty  imposed  upon  him  of 
scmdnizing  the  claims  of  the  Tendcnr,  particu- 
larly if  he  has  been  advised  of  the  previous  ex- 
ist^ce  of  the  relations  of  landlord  and  tenant. 

3.  If,  in  addition,  the  proof  shows  that  such 
pnichaser  has  been  fully  advised  and  informed 
by  the  vendor  of  the  source  of  his  title,  and  of 
the  negotiations  through  which  he  acquired 
title,  he  cannot  found  any  equity  or  plead  any 
eat<9pel  raised  on  the  aforesaid  ai^arent  change 
of  prc^rietorsliip  of  the  paper. 

(Syllabus  by  the  Court) 

Appeal  from  district  cotirt,  parish  of  Cal- 
caden;  O.  A.  Fonmet,  Judge. 

Action  by  D.  Y.  Reid  and  another  against 
^I|hadeaB  Mayo  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeaL  Re- 
rersed  as  to  phUnttff  Reld.  Rehearing  re- 
fused. 

W.  F.  Schwlng,  for  appdlants.  A  P.  Pnjo 
and  Mitchell  &  Mitchell,  for  app^lees. 

WATKINS,J.  This  suit  has  tm  object 
the  recovery  of  a  newspaper  plant,  styled 
the  "Lake  Charles  Bcho,"  and  the  parapher- 
nalia appertaining  th»eto.  It  Is  directed 
against  Mayo,  as  the  party  in  possession 
claiming  ownership,  and  against  R.  C.  Gflli- 
land,  as  lessee,  the  relief  demanded  being 
the  restitution  of  the  ^operty,  and  the  can- 
cellation of  tba  lease.  The  property  was 
sequestered  by  the  plaintiffs,  and  bondM  by 
Mayo,  Ollllland  making  no  defense,  and  no 
one  representing  him  at  the  trial  The  de> 
fensA  is  a  general  denial,  coupled  with  an 
aTerment  that  Mayo  purchased  from  R.  G. 
Gilliland  on  March  16,  1892;  and  In  the  an- 
swer is  Incorporated  a  plea  of  estoppel,  by 
way  of  exception,  to  the  effect  that  i^ln- 
tiffs  were  precluded  by  their  laches  and 
negligence  from  assarting  and  setting  up 
title  in  thems^Tes.  Upon  these  Issues,  the 
cause  was  tried,  and  decided  against  the 
plaintiffs,  the  judgment  rejecting  the  plain- 
tiffs' demands,  dissolving  the  seipiestration, 
and  reserving  defendants'  right  to  sue  for 
damages.  Plaintiffs  Retd  and  Andrus  claim 
to  have  acquired  the  property  .in  controver- 
sy In  1890,  from  J.  "W.  Bryan,  for  a  valuable 
consideration  actually  paid  by  Reid,  though 
title  was  executed  In  fiivor  of  Thomas 
EHmpeter,  who  subsequently  executed  title 
to  Reid  for  28-30,  and  to  Andrtis  for  1-90, 
Kllmpeter  retaining  tttle  to  1-30  thereof;  Qiat 
the  three  organized  a  company  or  copart- 
nership, sQried  tlie  "Lake  (Charles  Bcho  Pab- 


Ushlng  Company,"  and  In  that  capacity  oj*- 
^ated  the  plant;  that,  subsequently,  Reid 
acquired  the  interest  of  Kllmpeter,  and  on 
the  23d  of  June,  1891,  the  company  leased 
the  outfit  to  R.  O.  Oilllland  for  the  term 
of  one  year,  with  the  privilege  -of  r«Bew- 
al  for  anothw  year,  at  $100  per  month  dur- 
ing the  term  of  the  lease,  the  lease  being 
evidenced  by  a  written  agreement  that  was 
left  in  the  possession  of  the  lessee.  Peti- 
tioners declare  that  they  are  still  the  rightful 
and  legal  owners  of  the  plant  and  propo'ty; 
that  Gllllland  has  paid  no  part  of  the  rent 
or  lease  price  thereof,  and  has  violated  and 
broken  all  of  his  engagements,  and  abscond- 
ed, abandoning  the  property;  and  that  Mayo 
has  by  some  means  acquired  possession 
thereof,  and  is  claiming  own»ship,  operating 
same  to  their  detriment  and  Injury,  and  is 
endeavoring  to  dispose  of  it,  against  their 
wllL  In  the  brief  of  d^eodants'  counsel 
we  find  the  following  admissions  of  fact, 
viz.:  l^iat  James  W.  Bryan  sold  and  deliv- 
ered the  newspaper  plant  in  controv»«y  to 
Thomas  Kllmpeter,  for  the  price  of  $5,500, 
Of  which  $3,250  was  paid  in  cash,  and  for 
the  residue  notes  of  the  purchaser  were 
executed,  maturing  during  tlie  year  there- 
after ensuing,  the  sale  being  evidenced  by  a 
notarial  act,  and  same  being  duly  recorded 
in  the  conveyance  records  of  the  parish; 
that  upon  the  same  day  (March  14,  1890) 
EUImpeter  conveyed  to  Reid  and  Andrus 
29-30  Interest  In  the  plant;  as  stated  in  the 
petition;  and  that,  subsequently,  the  three  par- 
ties named  formed  themselves  into  a  com- 
pany for  the  publication  of  the  newspaper, 
as  plaintiffs  allege.  They  farther  admit 
that  on  June  23,  1891,  plalntifrs  leased  to 
R.  O.  Oilllland  the  Edio,  (newspaper,)  and 
that  Oilllland  w«it  Into  possession  as  "Ed- 
itor and  Publisher,"  with  his  name  promul- 
gated as  such  In  the  title-page  of  the  paper 
until  the  issue  of  February  6,  1892;  but  they 
aver  that  In  the  issue  of  the'  paper  under 
date  February  12,  1892,  Oilllland  announced 
Iiimself  to  be  "Editor  and  Proprietor,"  and 
that  this  announcement  remained  imtfl  the 
time  of  the  sale  by  OlUIland  to  Mayo,  on  the 
18th  of  March,  1892,  It  being  foUowed  by 
the  subsequent  publication  of  Mayo's  salu- 
tatory In  the  Issue  of  the  paper,  under  date 
of  March  18,  1892.  It  Is  further  aUeged 
and  insisted  upon  that  during  the  Int^val 
that  Intervened  between  the  dates  of  the 
two  announcements,  "Mayo  remained  in 
quiet,  oi>en,  undisputed  possession  of  said 
papor  as  owner,  without  molestation,  tmtil 
the  Institution  of  this  suit  on  the  8d  of  May, 
1892."  Up  to  this  point  the  averments  and 
admissions  conclusively  establish  the  plain- 
tiffs' title,  and  the  possession  of  Gllllland,  as 
lessee,  under  plaintiffs,  on  the  23d  of  June, 
1891,  and  continuously  thereafter  to  the  12th 
of  February,  1892,  at  least  It  just  as  nec- 
essarily follows  that  defendants'  claim  of  ti- 
tle arose  subsequently,  and  they  must  defend 
upon  facts  subsequently  arising. 
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Looking  Into  the  record,  we  find  the  In- 
dicia of  defendants'  title  to  be  as  follows, 
vis.:  First  A  receipt  which  Is  concluded  In 
the  following  terms,  name!;:  "New  Or- 
leans, March  8th,  1892.  Reoeiyed  of  B.  0. 
GillUand,  representing  J.  H.  Gilllland,  the 
sum  of  five  hundred  dollars,  first  payment 
on  Lake  Charles  Echo  newspaper.  [Signed] 
C.  McD.  Puckette."  Second.  A  bill  of  sale 
from  R.  0.  Gilllland  to  Ttodeus  Mayo  for 
tlie'  price  of  $2,000  cash,  expressing  fnll  war- 
ran^,  bearing  date  March  18,  1892.  There 
Is  nothing  to  connect  the  title  of  Puckette 
with  that  of  Reld,  Kllmpeter,  and  Andrus, 
nor  is  there  anything  pointing  to  the  source 
of  his  title  as  being  derived  from  any  oth^ 
person  than  the  plaintiffs.  In  this  situation 
it  Is  manifest  that  the  sole  reliance  of  the 
defendants  to  cure  this  apparent  defect  is 
upon  this  plea  of  estoppel.  In  fact,  coun- 
bA  for  defendant  Mayo  do  not  make  any 
mention  in  their  brief  of  bis  alleged  title 
from  Gilllland  and  Puckette,  but  rest  their 
defense  exclusively  upon  their  plea  of  estop- 
pel, founded  upon  the  plaintiffs'  laches  and 
negllg«ice  in  asserting  their  claims.  It  is 
quite  true  that  in  the  answer  there  is  an 
avermMit  to  the  effect  that,  from  the  12th 
of  February,  1892,  "Gilllland  [Mayo's  ven- 
dor] was  in  peaceable,  public,  and  undis- 
turbed possession  of  said  Lake  diaries  Echo, 
as  editor  and  proprietor  thereof,"  and,  tar- 
ther,  to  the  effect  "that  said  Gilllland  r^>- 
resented  hlms^  to  the  defendant  as  own- 
er thereof,  and,  believing  such  to  be  the 
case,  he  purchased  from  him  in  good  faith," 
eta  Yet  in  argument  and  brief  no  stress 
is  laid  or  point  made  upon  the  title  be  ob- 
tained from  Gilllland  and  Puckette,  and 
without  which  the  possession  and  preten- 
sions of  Gllliland  are  vain  and  nugatory. 

Roundly  stated,  we  have  for  consideratloii 
and  solution  the  proposition  that  Gilllland, 
as  lessee  of  the  plaintiffs,  in  June,  1891,  and 
continuously  thereafter,  until  February  12, 
1892,  converted  himself  Into  an  owner  of  the 
plant  and  property  leased,  during  the  term 
of  his  lease,  and  without  the  knowledge  or 
consent  of  the  lessor,  and  by  the  unique  and 
simple  process  of  changing  the  name  of  the 
responsible  head  of  the  paper  from  "R.  C. 
Gllliland,  Editor  and  Publisher,"  to  "R.  O. 
Gllliland,  Editor  and  Proprietor;"  that,  foi> 
sooth,  because  the  plaintiffs  did  not  observe 
that  alteration  and  Immediately  protest 
against  it,  and,  failing  to  have  this  protest 
heeded,  to  have  at  once  brought  suit,  they 
are  guilty  of  such  laches  and  negligence  as 
to  preclude  the  assertitm  of  thedr  rights,  de- 
fendants founding  th^r  claim  upon  this  ap- 
parent change  in  the  proprietorship  of  the 
newspaper,  and  the  alleged  assertion  of  Gilli- 
land's  ownership.  As  a  proposition  ot  law, 
the  foregoing  is  altogether  imtenable;  tor, 
as  a  lessee  of  the  plaintiffs,  Gilllland  was 
wholly  without  legal  right  to  so  alter  or 
change  his  relations  towards  his  landlord, 
during;  the  term  of  his  lease,  as  to  acquire 


the  ownership  of  the  thing  leased,  wlfhout 
the  knowledge  or  consent  of  the  lessor;  and 
he  could  convey  no  better  right  to  a  straiiger. 
But  Mayo  confesses,  and  his  counsel  admit, 
that  Gilllland  occupied  and  operated  the 
newspaper  plant  as  lessee  of  the  plaintlffs 
up  to  the  12th  of  February,  1892,  and,  conse- 
quently, he  was  put  upon  his  guard  in  ref- 
erence to  GlUUand's  right  to  sell.  The  dis- 
trict Judge,  in  his  reasons  for  Judgment, 
states  that,  inasmuch  as  the  law  pronounces 
the  nullity  of  the  sale  of  a  t^ing  that  belongs 
to  another,  the  court  would  be  at  once  satis- 
fied of  plaintiffs'  ownership  tf  no  plea  had 
been  interposed  in  bar  of  their  recoveo?,  and 
then  states  his  conclusicms  to  be  that  the  fol- 
lowing difficulties  are  in  th^  way,  viz.: 
(1)  That,  prior  to  the  institution  of  this  salt, 
neither  ot  the  plaintiffs  had  declared  their 
names  as  owners  of  the  paper.  (2)  That, 
construing  their  acts  logically,  thiey  bad  pur- 
posely concealed  any  proprietary  interest 
they  had  therein.  (3)  TbaX  Qiey  at  first  sub- 
stituted Kllmpeter  as  the  ostensible  owner, 
and  thereafter  disguised  their  real  owner- 
ship behind  the  mask  of  the  Lake  Cbaiies 
Echo  Publishing  Company.  (4)  They  then 
plaoed  It  under  the  control  of  R.  C.  Gilll- 
land as  editor  and  manager,  and  afterwards 
the  paper  passed  to  R.  C.  Gilllland  as  editor 
and  pr(q;)rietor,  who  assumed  that  titie  at 
the  head  of  the  editorial  columns  ot  the  pa- 
per without  attracting  attention,  and,  with 
respect  to  third  persons,  without  objection 
on  the  part  of  plaintiffs.  (5)  That  whoi  the 
plaintiffs  were  informed  that  the  defendant 
was  bargaining  for  the  purchase  of  the  pn^ 
erty,  they  maintained  ailenoe,  and  made  no 
protest  against  the  accomplishment  of  an 
act  In  which  he  would  have  had  such  mani- 
fest interest  if  he  had  been  owner.  His  ob- 
Eervati<xi8  are  thus  concluded:  "Not  only  be- 
fore the  sale  was  effected  did  he  fail  to  warn 
defendant  Mayo,  and  put  him  on  his  guard, 
when  he  had  an  opportunity  to  do  so^  but 
that  he  preserved  the  same  policy  of  alence 
after  the  sale  to  Mayo^  and  made  no  de- 
mand for  the  restitution  of  the  property,  and 
allowed  the  defendant  to  quietly  take 
possession  of  the  property,  and  for  neariy 
two  months  faUed  to  signify,  by  word  or 
d^ed,  that  he  laid  any  claims  to  the  prop* 
erty."  As  opposed  to  the  foregoing  in- 
ferences which  the  Judge  a  quo  has  drawn 
from  the  evidence  In  substitution  of  the 
defendants'  plea  of  estoppel,  the  testimony 
shows  that  the  plaintiffs  had  not  observed 
the  change  Gllliland  had  made  in  the  ap- 
parent proprietorship  of  the  paper,  and  that 
same  had  been  made  without  his  knowledge 
or  concurrence;  yet  Mayo  was  informed  «^ 
the  fact  on  the  very  day  same  occurred.  It 
further  shows  that.  Just  as  soon  as  Reld  was 
advised  of  Gllllland's  contemplated  sale  ot 
the  plant,  he  interviewed  him  on  the  subject, 
and  the  latter  disowned  any  such  intenti<n, 
in  the  strongest  possible  language.  Assum- 
ing this  statement  to  be  true^  what  wan  the 
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ntices^ty  for  Reld  to  have  taken  the  addi- 
tloaal  precaution  of  forewamlnfr  Mayo,  when 
no  sale  was  contemplated  by  Qilllland?  Con- 
sidering It  to  have  been  a  fact  that  Mayo  was 
advised  of  the  ostensible  change  In  the 
proprietorship  of  the  paper,  was  It  not  his 
duty  to  have  mentioned  to  Reid  his  con- 
templated purchase  from  the  person  whom 
he  knew  to  have  been  his  tenant?  And  if 
Held  acted  Improperly  in  not  disdosing  bis 
owneishlp,  did  not  Mayo  act  Just  as  im- 
prodentiy  in  not  making  pr(^;>er  Inquiry  into 
Reld's  claim  of  ownership?  These  questions 
must  recdve  an  affirmative  answer. 

Bat  there  are  other  facts  that  must  be 
taken  into  account,  also,  in  determining  the 
efficacy  of  the  defraidants'  plea  of  estoppel. 
In  tb»  first  place,  Biyan  sold  the  newspaper 
plant  to  Kllmpeter  in  1890,  and  executed  a 
notarial  act  of  transfer,  and  caused  same  to 
be  recorded  in  the  conveyance  office;  and 
Blayo,  being  clerk  of  court  at  the  time,  was 
aware  of  that  fact,  confessedly.  More  than 
a  year  previous  to  his  purchase  of  OlUiland, 
Mayo  was  informed  that  Kllmpeter  had  sold 
the  paper,  and  was  likewise  advised  that 
the  plaintiffs  were  the  persons  composing 
the  Lake  Oharles  Ek:ho  Publishing  Comi>any. 
As  a  witness.  Mayo  states  that  seeing  the 
name  of  OilUland  at  the  head  of  the  paper 
was  the  first  direct  information  that  he  had 
Hiat  he  was  owner  of  the  paper.  But 
Hds  question  is  not  open  to  inf«%noe,  as  the 
judge  a  quo  submits,  for  the  plain  reason 
that  the  testimony  of  the  defendant  Is  full 
apon  the  subject  He  makes  the  statement 
that  he  asked  Gilliland  If  the  paper  belonged 
to  him,  and  that  he  answered  that  his  fath», 
J.  H.  Gilliland,  was  negotiating  fm-  the 
paper,  and,  as  soon  as  the  trade  was  made, 
he  would  let  him  know,  and  that  he  was 
erpecting  his  father  every  day;  that  his 
taXtner  came  a  short  time  afterwards,  and  R. 
O.  OlUiland  came  to  him,  and  asked  him  to 
go  around  and  see  his  father  at  the  Howard 
House,  his  father  having  come  in  late  the 
night  before,  and  wanted  to  get  off  to  New 
Orleans  on  the  11  A.  M.  train;  that  he  went 
with  him,  and  met  his  father,  J.  H.  Gillllajid, 
who  informed  him  that  he  was  then  on  his 
way  to  New  Orleans  to  close  his  trade  for 
the  Lake  Oharles  Echo,  and  that,  if  he 
made  the  trade,  he  would  let  R.  C.  Gilliland, 
his  son,  know,  and  any  trade  he  (Mayo)  might 
make  with  Ills  son  would  be  all  rlg^t  Sev- 
eral days  afterwards  R.  O.  Gilliland  informed 
him  that  the  trade  was  made,  and  he  (R.  C. 
Gilliland)  announced  liis  name  as  editor  and 
proprietor;  "that  he  then  commenced  nego- 
tiations with  R.  O.  Gilliland  for  the  paper, 
which  were  finally  consummated  on  the  16th 
of  March,  1892."  This  testimony  clearly  in- 
dicates that,  instead  of  Mayo  having  been 
deceived  by  appearances  in  regard  to  Gflll- 
laod's  apparent  ownership,  and  the  sUence 
and  inaction  of  the  plaintiffs,  he  acted  with 
great  deliberation,  and  was  fuUy  advised  by 
Gilliland  of  all  his  plans,  antecedent  to  the 
v.l380.no.l9— 51 


change  of  osten^ble  proprietorship  of  the 
paper. 

But  the  Puckette  receipt,  under  which  Gil- 
liland seta  up  ills  claim  of  titie,  discloses 
that  he  had  the  negotiations  referred  to  at 
least  three  weeks  subsequent  to  said  <diange 
of  proprietorship;  and  that  Mayo  was  fully 
advised  of  these  negotiations,  his  own  testi- 
mony will  attest  "Being  shown  document 
No.  2,  [the  Puckette  receipt,]  says  he,  the 
first  he  saw  oft  it  was  in  New  Orleans  on 
the  8th  of  March,  1892.  It  was  shown  to 
him  by  R.  C.  Gilliland.  He  had  furnished 
him  $600  to  consummate  the  trade  for  the 
Echo.  That  was  on  Monday,  the  7tb  of 
March,  1892.  That  he  [Gilliland]  went 
around  to  get  a  bill  of  sale  from  Podcette, 
as  he  told  me,  promising  to  meet  me  be- 
tween 2  and  3  o'clock.  He  had  with  him 
a  bill  of  sale,— a  notarial  act,— which  was 
signed  by  O.  McD.  Puckette,  conveying  to 
Gilliland  the  Lake  Cliarles  Echo  newspaper, 
for,  I  think,  $600  cash,  and  the  balance  on 
one,  two,  and  three  years'  time,  stating  that 
this  act  had  been  left  at  the  notary's  office 
for  him  and  Gilliland  to  sign.  Ttiat  he 
looked  at  this  act  of  sale,  and  told  him  that, 
If  he  purdiased  under  that  sale,  he  had  no 
use  for  the  paper,  and  would  not  boy  it, 
as  It  contained  a  vendor's  lien.  He  [Gilli- 
land] thm  left  him,  and  said  he  would  go 
back,  see  Puckette,  and  get  a  different  kind 
of  a  sale.  That  he  saw  him  no  more  on  ttiat 
day,  but  the  next  day,  the  8th,  he  met  him, 
*  *  *  whenbediow^hlmtherecelptmarked 
•No.  2,'  stating  that  he  had  saved  $100  by 
heading  on,  but  that  Puckette  refused  to  give 
any  other  kind  of  a  sale  than  the  one  drawn 
up  the  day  before."  This  Interview  oc- 
curred nefirly  one  m<Mith  subsequent  to  the 
alleged  change  of  proprietorslilp  of  the  pa- 
per, and  fully  advised  Mayo  that  Gilliland 
had  no  titie  at  ttiat  date,  nor  for  three 
weeks  afterwards.  It  gave  him  the  fullest 
and  most  complete  knowledge  that  Gilliland 
pretended  to  have  no  claim  to  the  paper  at 
the  time  the  published  announcements  w^re 
made  that  he  was  proprietor,  and  tliat  he 
did  not  claim  to  have  any  for  nearly  three 
we^s  thereafter.  Taking  this  evidence  In- 
to consideration,  there  is  no  foundation  for 
defendants'  plea  of  estoppd. 

But  the  learned  Judge  a  quo  also  makes 
reference  to  the  published  circular  that  Reld 
issued,  and  in  wlUch  it  is  said  he  expressed, 
in  a  public  and  unequivocal  manner,  more 
than  a  month  after  the  sale  and  delivery 
of  possession  of  the  Echo  to  the  defendant, 
that  his  opponents  had  boii£^t  up  all  the 
Lake  Charles  newspapeis,  and  alludes  to 
Mr.  niadens  Mayo>  the  defendant  as  pres- 
ent editor  and  proprietor  of  the  Lake 
Charles  Echo^  and  other  similar  statements. 
In  the  first  place,  this  evidence  does  not  re- 
spond to  defendants'  plea  of  estopp^ 
which  rests  exclusively  upon  the  plaintiffs' 
alleged   laches   and   negligence;  but,   giving 
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tbese  recitals  full  force  and  effect,  they  do 
not  go  to  tbe  extent  tliat  Is  contended  ttx 
them.  Tbe  inlnclpal  redtaJs  that  are  re- 
lied upon  are  to  the  effect  that  Reld's  po- 
litical opp<Kient8  had,  by  the  lavlah  use  of 
money,  "booKht  np  all  the  Lake  Cibarlee 
newspapers,"  and  that  he  had  no  newspa^- 
per  to  reply  to  his  many  attacks,  etc.  These 
statements  were  made  with  reference  to  the 
then  exlsllnir  campaign,  and  the  Influences 
that  had  been  brought  to  bear  on  his  can- 
vass; and,  among  other  things,  he  evidently 
referred  to  the  editorial  control  of  the  parish 
newspapers,  generally,  being  adverse  to  his 
interest  Some  are  not  inconsistent  with 
the  plalntiffB'  ownership  of  the  property, 
and  are  fully  explained  by  other  evidence 
already  adverted  to  and  considered. 

A  careful  and  painstaking  examination  of 
the  transcript^  and  a  full  investigation  of 
the  whcde  evidence,  has  satisfied  us  that 
the  plaintiffs  have  fully  substantiated  their 
dalm  of  ownership,  and  tiiat  they  should 
have  Judgment  for  the  property  in  dispute. 
It  la  therefore  ordered  and  decreed  tiiat  tiie 
Judgment  appealed  from  be  annulled  and 
reversed,  and  It  is  further  ordered  and  de- 
creed tiiat  tiie  plaintiffs  be  decreed  the  own- 
ers of  the  newspaper  plant  and  property 
In  controversy,  and  placed  in  possession; 
tbat  the  sequestration  be  sustained  and  en- 
forced; and  that  tiie  defendants  be  taxed 
with  the  costs  of  both  courts,  the  plaintiffs' 
demand  for  the  revocation  of  lease  being 
dismissed  as  of  nonsuit. 

On  Blearing. 

Our  attention  has  been,  for  the  first  time, 
called  to  the  fact  that  the  plaintiff  Andrus 
did  not  perfect  his  appeal  by  signing  an  ap- 
X>eal  bond,  and  that  in  respect  to  him  no 
alteration  can  be  made  in  tbe  Judgment  ap- 
pealed from;  and,  ctmsequently,  our  decree 
should  be  corrected  in  tills  particular.  The 
motion  for  rehearing  has  been  examined  and 
considered  on  other  grounds  tli«ieon  as- 
signed, but  a  careful  examination  of  tiie 
record  and  our  opinion  has  satisfied  us  that 
tb»  appellees'  complaint  is  not  well  founded. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  and  decree  herein 
rendered  be  so  amended  as  to  afSrm  the 
Judgment  appealed  from  In  so  far  as  the 
plaintiff  Andrus  is  concerned,  and  that  ha 
aD  other  respects  same  remain  undisturbed, 
Irtalntiffs  and  appellants  to  be  taxed  with 
llie  costs  vt  appeaL    Rebearlng  rofnaed. 


(45  LiL  Ana.  1040)        ,  ^.^  > 
8TATB  V.  RODRIGBS  at  aL     (No.  l,4Ba) 
(SnpruiM  Oout  of  lionisiana.    July  Term, 
180a) 

OtamiiiL  tiAM—  Osuiaa  or  Vnm  —  PosTpon- 

wan  or  Tbiai,  or  UonoM— Bsavioa  or  Vbxibs 

—  VAUorrr  —  Coktincascs  —  Discbbtios  or 

CousT— EvinsHoa— OrvBK  or  Comprohibs. 

1.  There  is  no  occasion  for  the  poiQwne- 

■ent  of  tb*  trial  of  a  motion  for  a  change  of 

S'SBO^  to  Mtahie  an  accused  to  obtain  the  at- 


tendance of  an  absent  witness,  and  caaae  bis 
testimony  to  be  reduced  to  wrltmg,  for  the  pnc^ 
tXMie  of  having  same  annexed  to  a  bill  of  excep- 
tions, when  the  trial  Jndge  concedes  the  state- 
ment as  made,  and  actually  incorporates  samo 
into  defendant's  bill  of  exception.  Had  thers 
been  a  difference  of  opinion  as  to  the  facts  snch 
witness  wonld  swear  to  if  present,  the  accused 
would  have  had  the  right  he  claimed. 

2.  In  case  the  accused  desires  a  witness  t* 
be  called  and  swcwn  on  the  trial  of  snch  a  mo- 
tion, and  it  appears  that  he  is  at  the  time  oa 
a  jury  having  under  oonaideradon  an  important 
criminal  case,  the  jndge  exercises  proper  diser«» 
tion  iu  refusing  such  apidication;  the  testimony 
being  of  like  character  as  that  of  numerous 
other  wltneaaea  residing;  in  the  same  ward  of 
the  pariah,  who  had  been  already  sworn,  and 
therefore  only  cumulative. 

3.  An  immaterial  and  trifling  variance  be- 
tween the  copy  of  the  venire  that  is  served 
on  the  accuM^,  and  tbe  original  Jury  list,  will 
not  vitiate  the  service. 

4.  The  allowance  vel  non  of  a  continnanoa 
of  a  criminal  cause  is  matter  tor  the  sound  Jo- 
dldai  discretion  of  the  trial  Jndge,  upon  ths 
case  made  ou  the  defendaut'a  motion,  and  Its 
exercise  will  not  be  dl8tnrl>ed  except  for  e»- 
giBUt  and  manifest  error. 

6.  An  offer  of  compromise  of  a  crime,  an> 
accepted  by  tlie  prosecutor,  may  be  proven  by 
the  state  as  an  admission  of  guilt,  or  as  disclos- 
ing possession  of  the  property  which  is  the  sdN- 
Ject  of  the  bnrgiaiy  and  larceny  charged  in  th* 
indictment. 

6.  The  ruling  of  the  trial  Judge,  disallowtng 
a  new  trial,  will  not  be  examined  and  passed 
upon  unless  a  Mil  of  exertions  Is  reserved  t» 
Its  refusal. 
(Syliabns  by  the  Court) 

Appeal  from  district  court,  parish  of  Acar 
dla;   W.  0.  Perrault,  ;rudge. 

Theogene  Le  Boeuf  and  Octave  Le  Boeuf 
were  convicted  of  burglary  and  larceny,  and 
appeal     Afilrmed. 

PhUip  a  Pngh  and  Oha&  W.  Dn  Roy,  attor- 
neys for  appellants.  EI.  B.  DubuUsKm,  B.  P. 
Veazle,  and  P.  J.  Ohapplna,  for  the  Statcu 


WATKINS,  3.  The  two  defendants  Tbe^ 
gene  Le  Boeuf  and  Octave  Le  Boeuf  were 
Jointly  indicted  with  J.  B.  Rodriges  for  tbe 
crimes  of  burglary  and  larceny,  in  one  count, 
tried  Jointly,  foimd  guilty,  and  sentenced  to 
seven  years'  Imprlsonmoit,  at  hard  labor. 
In  the  state  penitentiary.  Rodriges  having 
turned  state's  evidence,  the  complaint,  aa  to 
him,  was  nolle  pros'd.  The  two  convicted 
defendants  prosecute  this  appeal,  relying  om 
several  bills  of  exception  taken  at  different 
stages  of  the  proceedings. 

1.  The  flrst  bill  of  exception  relates  to  the 
absence  of  a  witness  of  ttie  defeadantSt 
whose  testimony  they  desired  to  procure 
on  tbe  trial  of  their  application  for  a  dumga 
of  venue.  Bald  witness  being  called,  and 
found  absent,  their  counsel  desired  that  a 
note  of  evidence  on  the  evidence  book  ba 
left  open  until  the  testimony  of  tiie  absent 
witness  could  be  procured,  or  tbe  motion 
be  assigned  for  a  different  day  tor  that  pur- 
pose. It  having  been  ascertained  that  the 
witness'  absence  was  occasioned  by  the  sick- 
ness of  bis  wife.  This  application  having 
been  refused,  counsel  retained  a  bill  vt  «ir 
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oeptioiis;  and  the  trial  Judge  afsrigaed  as 
hla  reason  for  tills  ndiag  tbat  the  fkcts 
stated  were  known  to  the  court  and  admitted 
by  the  state,  and  that  they  would  be  Incor- 
porated in  a  bm  of  exceptions,  when  pre- 
sented, and  hence  it  was  nnnecessary  to  waste 
the  time  of  the  ocnrt  in  taking  testimoiiy 
npon  admitted  facts.  He  fm-ther  stated  that 
he  refused  to  defer  the  trial  of  tite  motion 
to  anotlier  daj  because  thwe  was  a. number 
'Of  witnesses  sommoned  and  In  attendance 
OD  the  court,  and  from  the  same  portion 
«(  the  parish  as  the  absent  witness,  whose 
testimony  was  of  like  character  as  tiiat  which 
was  attributed  to  blm,  and  consequently  his 
statement  would  only  be  cumulattve.  In 
this  we  can  t>ax:eiTe  nothing  of  which  the 
accused  have  any  ground  of  complaint 

2.  The  second  bill  relates  to  the  judge's 
refusal  of  the  request  of  the  accused  to  have 
a  certain  other  witness  called  to  the  stand 
to  testify  on  the  same  motion,  notwithstand- 
ing said  witness  was  in  the  courthouse  at 
the  time.  The  Judge  assigns  as  his  reason 
for  refusing  this  request  that  the  witness 
mentioned  was  at  the  time  a  Juror  on  the 
regular  panel,  and  was  a  member  of  a  petit 
Jury  setting  on  the  trial  of  an  important 
criminal  case,  which  had  been  submitted  to 
them,  and  which  was  then  undetermined, 
and  he  consequently  deemed  it  improper  to 
have  hiin  called  into  court,  and  disturb  the 
Jury  In  their  deliberations,  when  the  tes- 
timony of  this  witness  would  have  been 
at  like  character  and  tenor  as  that  of  nu- 
mwous  other  witnesses  who  had  already  been 
heard,  his  testimony  being  merely  cumnlative. 
Of  ttiis  ruling  the  accused  had  no  Just  ground 
of  complaint. 

S.  The  third  bill  relates  to  the  declination 
of  the  Judge  to  postpone  the  trial  of  the 
cause  on  the  ground  that  a  tme  and  correct 
copy  of  the  venire  had  not  been  served  upon 
them.  In  that  the  name  of  one  of  the  Jurors 
on  the  copy  served  was  written  "Aniste 
Dupont,"  whereas  It  appears  on  the  original 
as  "Lavanlste  Dupiont;"  and,  fmrther,  that 
said  alleged  copy  of  the  Jury  list,  as  served, 
did  not  have  the  proper  certificate;  and, 
further,  because  the  name  of  Oeorge  B. 
Brooks,  one  of  the  Jury  commissioners,  was 
Styled  "George  B.  Burke"  on  the  copy  that. 
yn»  served  npon  them.  These  objections 
to  the  service  were  hdd  Inadmissible  by  the 
Judge,  and  the  trial  was  ordered  to  be  pro- 
ceeded with,  for  the  following  reasons,  viz.: 

(1)  Because  a  certified  copy  of  the  indict- 
ment and  of  the  venire  had  been  served. 

(2)  Because  same  liad  been  properly  certified. 
C3)  Because  the  complaint  of  the  name  of 
the  Jury  commissioner  Broolcs  being  incor- 
rectly given  as  "Burke"  was  a  mere  typo- 
graphical error,  and  could  not  result  inju- 
riously to  the  defendants,  and  in  addition 
the  certificate  of  the  jury  commissioners  did 
not  form  any  part  of  the  venire  which  the 
law  required  to  be  served  on  an  accused, 
and  hence  this  part  of  the  objection  is  friv- 


olous. (4  niat  tite  name  (tf  the  Juror  Jmv- 
aniste  Dupnat  having  been  written  "Aniste 
Dupont"  on  the  copy  of  the  venire  which 
was  served  <m  the  accused  Is  Inconsequ^i- 
tial,  and  could  not  affect  the  legality  of  the 
service,  because  the  name  was  correctly 
written  on  the  original  venire,  and  that  the 
omission  of  the  first  syllable  of  the  name, 
to  wit,  "Iav."  was  the  result  of  acddmt. 
But,  even  if  this  objection  were  otiierwlse 
fatal  to  the  service,  no  possible  injury  could 
have  resulted  to  the  accused,  because  this 
particular  Juror  did  not  serve  on  the  Jury  of 
trial;  citing  State  v.  Ballwlo,  11  Ia.  Ann. 
81;  State  v.  Dubord,  2  La.  Ann.  732;  Stata 
v.  Turner,  25  La.  Ann.  578;  State  v.  Boyce, 
39  La.  Ann.  229,  1  South.  Rep.  450;  State  v. 
Sopher,  35  La.  Ann.  975.  In  oTir  opinl<n  the 
trial  Judge  satisfactorily  and  correctly  dis- 
posed of  the  objections  luged,  and  properly 
declined  to  po8tp<me  the  trial  of  the  cause. 

4.  The  fourth  bill  relates  to  the  Judge's 
refusal  to  grant  the  accused  a  continuance) 
when  the  case  was  called  for  trial,  because 
of  the  absence  of  certain  of  their  witnesses. 
For  tills  ruling  the  trial  Judge  appends  to 
the  bill  the  following  as  his  reasons,  vis.: 
(1)  Because,  In  his  opinion,  the  application 
was  made  simply  for  delay,  and  not  to  ena^ 
ble  the  accused  to  obtain  substantial  Jus- 
tice. In  substantiation  of  his  opinion  he 
cites  and  relies  upon  the  various  pleas  that 
were  urged  by  the  counsd  for  the  accused, 
and  which  had  already  been  overruled  by 
the  court,  and  among  them  those  discussed 
In  the  preceding  bills  of  exception,  and  all 
of  which  he  styles  "frivolous  pleas  and  ob- 
jections." He  further  states,  as  an  addi- 
tional reason  for  his  ruling,  that  one  of  the 
absent  witnesses  named  was  an  unde  of  one 
of  the  accused,  who  was  absent  at  the  time 
In  an  adjoining  parish,  on  a  fishing  excur- 
sion, and  hod  thus  absented  himself  a  week 
prior -to  the  date  at  which  defendants'  coun- 
sel had  made  his  order  for  summonses  to 
issue  for  their  witnesses,  and  to  the  Imowt 
edge  of  the  delSendant  for  whose  account  be 
was  to  be  summoned,  and  possibly  at  his 
suggestion.  He  further  states  that  the  ac- 
cused was  not  prejudiced  by  the  absence 
of  another  witness  named,  for  the  reason 
that  another  witness  was  summoned  for  the 
purpose  of  proving  the  same  state  of  facta 
as  that  alleged  to  have  been  within  the 
knowledge  of  the  absent  witness,  and  con- 
sequently, if  tills  testimony  was  obtained, 
it  would  only  be  cumulative  and  corrobora* 
tive;  citing  Frimeaux's  Oase,  39  La.  Ann. 
673,  2  South.  Rep.  42a  He  further  states 
that  two  other  witnesses  named  were  citi- 
zens and  residents  of  another  parish,  and  to 
the  knowledege  of  the  accused  at  the  time 
application  for  a  continuance  was  made,  be- 
cause said  witnesses  resided  at  no  great 
distance  from  the  accused;  and,  considering 
the  great  Importance  of  the  testimony  of 
said  witnesses  to  the  accused,  "they  were 
guilty  of  gross  negligence  in  not  ascertaln- 
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tng  the  parish  wherein  they  resided,  and  did 
not  nse  ordinary  diligence,  much  less  due 
diligence,  to  procure  their  presence;"  citing 
State  y.  Williams,  36  La.  Ann.  854;  State 
▼.  Bradley,  6  La.  Ann.  554;  State  v.  Alle- 
mand,  25  La.  Ann.  525;  State  v.  Nelson,  28 
La.  Ann.  46;  State  T.  Ryan,  30  La.  Ann. 
1176;  State  v.  King,  31  La.  Ann.  179;  State 
T.  Homsby,  33  La.  Ann.  1110;  State  T.  Re- 
vells,  34  La.  Ann.  881;  State  t.  Oberalller, 
36  La.  Ann.  81;  State  t.  Kane,  Id.  153; 
State  V.  Ooudler,  Id.  291;  State  v.  Morgan, 
89  La.  Ann.  214,  1  South.  Rep.  456;  1  Bish. 
Orlm.  Proa  |  951.  He  fnrth«'  states  that 
neither  of  the  accused  had  prefaced  their 
application  for  a  continuance  with  an  appli- 
cation for  compulsory  process  against  said 
absent  'witnesses,  for  the  purpose  of  obtain- 
ing their  attendance,  and  consequently  it 
was  matter  within  the  competency  and  dis- 
cretion of  the  court  to  determine  whether  a 
proper  case  for  continuance  had  been  made 
on  the  defendant's  application,  and  in  his 
opinion  there  was  no  such  proper  case  made 
out;  citing  State  y.  Nicholson,  14  La.  Ann. 
785;  State  v.  Nelson,  28  La.  Ann.  46;  State 
y.  Fulford,  33  La.  Ann.  679;  State  y.  Clark, 
87  La.  Ann.  128;  Whart  Crlm.  PL  f  547. 
The  judge  cited  other  reasons  that  influ- 
enced his  decision  in  part,  but  those  already 
recapitulated  belog,  in  our  opinion,  ample, 
it  is  unnecessary  to  state  them.  We  thlnK 
It  evident  tliat  the  trial  Judge,  in  refusing  to 
grant  a  continuance  to  the  accused,  under 
the  facts  and  circumstances  detailed,  act<>d 
within  the  bounds  of  his  Judicial  discretion, 
and  committed  no  error  in  so  doing. 

6.  The  fifth  bUl  of  exertions  appertains 
to  the  Judge's  declination  to  reject  and  dis- 
allow proof  of  a  proposed  compromise  of 
the  prosecution  that  was  alleged  to  haye 
been  made  by  one  of  the  accused,  and  which 
proof  the  state  offered  to  make,  as  an  ac- 
knowledgment of  the  guilt  of  said  accused; 
the  proposed  compromise  haying  heen  alto- 
gether unsolicited  on  the  part  of  the  prose- 
cutor, and  haying  also  been  declined  by  him. 
The  objection  of  the  defendant's  couns^ 
was  that  this  testimony,  if  received,  would 
have  a  tendency  to  show  the  accused  in 
question  guilty  of  having  received  stolen 
goods,— a  crime  not  charged  in  the  indict- 
ment,—instead  of  showing  him  to  be  guilty 
of  burglary  and  larceny,  as  charged  against 
him  In  the  indictment  The  Judge  assigns 
as  his  reason  for  ovwruling  the  defendant's 
objection,  and  admitting  the  testimony,  that 
the  proposed  compromise  was.  In  effect,  a 
confession  voluntarily  made,  and  was  con- 
sequently admissible  against  this  particular 
accused,  the  Jury  having  been  instructed  to 
the  effect  that  it  could  not  be  considered  as 
having  any  application  to  the  other  accused. 
He  farther  assigns  as  a  reason  for  his  rul- 
ing that  it  Is  competent  at  all  times,  in 
a  prosecutiM)  for  burglary  and  larceny,  for 
the  state  "to  show  that  the  property  stolen 
was  found  in  possession  of  a  defendant  re- 


cently after  the  commission  of  the  crime, 
whereupon  the  onus  is  [placed]  npon  liim 
to  satisfactorily  account  for  the  way  he 
[became]  irasseesed  of  the  property;  and,  in 
the  absence  of  such  satisfactory  accoont, 
guilt  is  presumed."  It  is  quite  evident  that 
this  testimony  was  legally  admisdble  <Mi 
either  one  or  both  of  the  grounds  that  the 
trial  judge  assigned  for  its  rece(>tion.  If  a 
contrary  rule  were  established,  it  would  be 
an  easy  matter  for  persons  thus  accused  to 
attempt  to  purchase  immnnitjr  from  prose- 
cution, and,  failing  of  success,  to  suppress 
the  testimony  the  offer  afforded  <mC  tb^r 
guilt 

6.  The  sixth  bill  relates  to  the  rtfusal  at 
the  trial  judge  to  permit  the  introduction  in 
evidence  of  certain  proofs  of  misconduct  of 
certain  members  of  the  jury  of  trial,  in  the 
course  of  the  disposition  of  defendant's  a)>- 
pUcation  for  a  new  trial  This  ruling  is 
of  no  consequence,— and  it  Is  one  of  several 
rulings,  of  like  character,  that  are  com- 
plained of,-4n  view  of  the  conclusions  we 
have  reached  in  reference  to  the  next  and 
last  objection  that  Is  urged  upon  our  atten- 
tion. 

7.  After  a  tedious  and  protracted  trial, 
and  tibe  rendition  of  a  verdict  of  guilty,  the 
accused  made  an  elaborate  application  for  a 
new  trial,  assigning  various  grounds;  but 
an  examination  of  the  record  discloses  that 
no  bill  of  exceptions  was  retained  by  the  ac- 
cused to  its  rejection,  and  disallowed  by  the 
trial  Judge.  In  the  brief  furnished  by  the 
district  attorney,  our  attention  is  called  to 
that  fact,  and  also  to  the  decisions  of  this 
court  to  the  effect  that  in  such  case  th<>  rul- 
ing of  the  trial  judge  will  not  be  examined, 
notwithstanding  the  evidence  that  was  ad- 
duced on  the  trial  of  such  application  Is 
in  the  transcript;  it  being  an  indlspeasable 
prerequisite  to  an  examination  of  socb  evi- 
dence that  a  bill  of  exceptions  should  have 
been  taken  and  retained  to  such  ruling,  and 
the  evidence  thereto  annexed,  or  substan- 
tially embodied  in  the  bill.  That  such  has 
been,  and  now  is,  the  accepted  course  of  de- 
cision by  this  cburt  is  sufficiently  attested  fyy 
the  opinions  we  find  collated  on  his  bri^: 
State  y.  Given,  32  La.  Ann.  782;  State  t. 
Nelson,  Id.  846.  Also,  State  v.  Ross,  Id. 
856,  857;  State  y.  Hudson,  Id.  1052;  State 
y.  Comstock,  36  La.  Ann.  310;  State  v.  Vin- 
cent, Id.  770;  State  y.  Jackson,  37  La.  Ann 
467;  State  v.  Williams,  85  La.  Ann.  742; 
State  y.  Wire,  38  La.  Ann.  6S4;  State  v. 
Darrow,  39  La.  Ann.  677,  2  South.  Rep.  38T. 
To  this  list  might  be  added  quite  a  number 
of  other  cases,  but  It  Is  deemed  imneceesary. 
After  a  careful  examination  and  analysis  of 
the  various  bills  of  exception,  and  of  the 
reasons  assigned  by  the  lower  Judge,  we 
have  reached  the  deliberate  conduslon  that 
the  accused  have  had  a  fair  and  impartial 
trlaL  This  large  and  voluminous  record  at- 
tests that  the  accused  were  vigorously  profte- 
cuted,  and  earnestly  and  wdl  defended,  but 
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it  discloses  no  rcllevable  error  for  which 
they  are  entitled  to  relief  at  our  liands. 
Judgment  affirmed. 


(4E   La.   Aon.   112e> 
THBBODEAUX  et  al.  v.  THEBODEAUX. 

(No.  1,438.) 

(Supreme  Court  of  Louisiana.    July  Term, 

1893.) 

Appzai.  Bond— SuvriciENCT. 

1.  An  appeal  bond  which  is  executed  hr  the 
defendant  in  bin  individual  and  personaJ  ca- 
pacity does  not  respond  to  an  order  of  appeal 
granted  in  favor  of  the  same  person  in  hin  fidu- 
ciary capacity  of  administrator  of  a  succession. 

2.  An  appeal  bond,  in  the  recital  of  which 
no  mention  is  made  of  the  suit  in  which  the 
Judgment  appealed  from  was  rendered,  either 
by  number,  title,  amount,  character,  or  court, 
specifically  or  in  substance,  does  not  conform  to 
tiie  requirements  of  the  law. 

3.  Were  an  adverse  judgment  rendered 
against  the  appellant  by  this  court,  there  would 
be  nothing  discoverable  on  the  face  of  the  bond 
which  could  connect  sach  decree  with  the  one 
appealed  from,  or  which  would  enable  the  lower 
court  to  fix  the  liability  of  the  securities  of  the 
appellant. 

(Syllabus  by  the  Gonrt) 

Appeal  from  district  court,  parish  of  St 
Martin;  Edward  Simon,  Judge. 

Action  by  OarmlUte  Thebodeaux  and  oth- 
ers  against  Valery  Thebodeaux,  administra- 
tor, to  restrain  a  Judicial  sale  of  succession 
property.  Tliere  was  judgment  for  plaln- 
ttflis,  and  defendant  appealed.  Plaintiffs 
moved  to  dismiss  the  appeaL  Motion 
granted. 

Robert  Martin  and  C.  H.  Mouton,  for  ap- 
pellant  J.  B.  Mouton,  toe  appellees. 

On  Motion  to  Dismiss  Appeal. 

WATKINS,  J.  The  motion  is  grounded  on 
certain  alleged  radical  defects  in  the  con- 
fection of  the  appeal  bond,  which  render  it 
nugatory.  They  may  be  enumerated  as  fol- 
lows, viz.:  (1)  That  whereas  a  Judgment 
was  rendered  against  Valeiy  Thebodeaux, 
administrator,  and  an  order  of  appeal  was 
granted  in  his  favor  as  such  administrator, 
the  bond  Is  drawn  and  signed  by  Yalery 
Thebodeaux  individually.  (2)  That  no  mention 
la  made,  either  In  the  caption  or  the  body 
of  the  bond,  of  the  title  or  number  of  the 
suit,  or  the  number  or  name  of  the  court 
which  rendered  the  Judgment  that  Is  ap- 
pealed from.  (3)  That  no  mention  Is  made, 
either  in  the  caption  or  l)ouy  of  the  bond, 
of  the  date,  nature,  or  character  of  the  Judg- 
ment, nor  of  any  indicia  by  wliich  the  said 
bond  could  be  identlfled  with  the  Judgment 
appealed  from,  or  the  suit  in  which  It  was 
rendered.  The  following  Is  a  synopsis  of 
the  bond,  yiz.:  "State  of  Louisiana,  19th 
Judicial  district,  parish  of  St.  Martin.  Know 
all  men  by  these  presents,  that  we,  Valery 
Thebodeaux,  as  principal,  and  *  *  *  as 
■ecnrities,  are  held  and  firmly  bound  unto 
Alexander  V.  Fomet,  clerk,  •  ♦  •  In 
the   snm   of  $250.00,"   etc    "•    •   •   Now, 


the  condition  of  the  foregoing  is  such  that 
whereas  the  said  principal  herein  has  ob- 
tained an  order  for  a  devolutlTe  appeal  from 
the  Judgment  rendered  by  said  18th  Judi- 
cial district  court  on  the day  of  — — 

to  the  honorable  supreme  court  of  Louisi- 
ana, next  to  be  holden  at  Opelousas,  La., 
on  the  Ist  Monday  of  July,  1893.  •  •  * 
Now,  this  bond  Is  given  as  security  that 
said  principal,  as  appellant,  shall  prosecute 
the  sold  appeal,  and  that  they  sliall  satisfy 
whatever  Judgment  may  be  rendered  against 
them,  or  that  the  same  shall  be  satisfied 
by  the  proceeds  of  the  sale  of  their  estate," 
etc.  This  bond  is  signed  by  Valery  The- 
bodeaux, in  his  individual  capacity,  and  by 
his  securities,  and  not  as  administrator.  A 
casual  inspection  of  the  foregoing  is  quite 
sufficient  to  satisfy  the  Judicial  mind  that 
each  and  every  one  of  the  charges  that  are 
preferred  against  the  bond  are  true,  in  every 
particular.  Indeed,  It  would  be  difficult  to 
conceive  of  an  appeal  bond  more  completely 
barren  of  all  sacramental  and  essential  for- 
malities than  the  Instant  one  Is.  This  is 
an  Injimction  suit  In  restraint  of  a  Judicial 
sale  of  succession  property,  based  upon  the 
averment  that  the  defendant  administrator 
was  in  sufficient  funds  to  pay  off  the  debts 
of  the  deceased,  and  hence  there  was  no 
necessity  for  a  .<uile,  and  that  a  large  part 
of  the  immovable  property  advertised  for 
sale  constituted  an  asset  of  the  matrimonial 
community  theretofore  existing  between  the 
deceased  and  their  ancestor,  one  undivided 
one-half  Interest  In  which  was  not  liable 
for  the  Individual  debts  of  the  deceased. 
The  plaintiffs  are  the  children  and  grand- 
children of  Aspasle  Le  Blanc,  deceased  wife 
of  Trevllle  Thebodeaux,  deceased,  of  whose 
Joint  succession  the  defendant  is  adminis- 
trator; and  the  property,  sale  of  which  Is 
enjoined,  belongs,  in  greater  part,  to  said 
community,  and  had  been  ordered  to  be  sold 
to  pay  debts,  as  binding  on  the  community 
and  the  Individual  succession  of  Trevllle 
Thel)odeaux.  On  the  trial,  plaintiffs'  injimc- 
tion was  successful,  and  was  perpetuated  to 
the  extent  of  restraining  the  sale  of  their 
lialf  of  the  community  property.  From 
that  Judgment  on  order  of  appeal  was  grant- 
ed in  favor  of  the  defendant  administrator, 
and  In  response  to  said  order  the  bond  above 
mentioned  was  furnished  and  ffied.  It  is 
evident  that  the  bond  does  not  specify  the 
defendant  administrator  as  appelant,  but 
Valery  Thebodeaux  personally  and  Individu- 
ally. It  Is  not  signed  by  the  administrator 
or  his  counsel,  but  by  Valery  Thebodeaux 
individually.  In  the  recitals  of  the  bond  no 
mention  Is  made  of  the  suit  in  which  the 
Judgment  was  rendered,  either  by  number 
or  title  or  amoimt  or  character  or  court 
In  the  caption  neither  is  designated,  not 
even  in  substance.  Were  an  adverse  Judg- 
ment to  be  rendered  by  this  court,  there 
would  be  nothing,  that  Is  discoverable  In 
this  bond,  which  could  in  any  way  conne<!t 
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■ncli  decree  vrith  the  one  that  is  appealed 
from,  or  which  would  fix  the  llabiUly  of  the 
aecnritles  of  the  appellant  There  would  be 
noftilng  in  the  bond  to  fix  any  liability  upon 
the  succession  of  Treville  Thebodeaux,  or 
the  administrator;  and  It  could  not  scire  as 
a  legal  basis  for  proceedings  or  execntloa 
against  the  administrator  or  the  succession. 
In  Succession  of  WaUcer,  32  La.  Ann.  525, 
It  was  held  that  an  appeal  bond  "which  con- 
tains no  mention  of  the  title  to  the  suit,  or 
matter  in  which  the  Judgment  appealed  from 
was  rendered,  nor  of  the  nature  and  scope 
of  such  Judgment,  nor  of  the  date  of  the 
rendering  and  signing  of  the  Judgment,  nor 
at  the  name  of  the  party  in  whose  favor 
it  was  rendered,  nor  of  the  party  cast  in  the 
suit,"  is  radically  defective,  and  cannot  sup- 
port an  appeal.  Percy  t.  MUlaudon,  6  La. 
586;  Dunlap  ▼.  Price,  10  La.  Ann.  155; 
Swearingen  v.  McDanid,  12  Rob.  (La.)  205. 
It  goes  without  saying  that  such  a  bond  does 
not  fulfill,  not  even  substantially,  the  requi- 
site formalitieB  of  the  law.  Appeal  dis- 
missed. 


(46  lA  Ana.  UOO) 
WOLF  V.  TOUBERT  et  al.     (No.  1,443.) 

(Supreme  Court  of  liOaisiana.    July  Term, 
1893.) 

XJtma  Fiormons  Naiu  ik  Pabtnersrip  —  Cos- 
vntccnov  of  Statute —Juoiciai.  Hortoaoks — 
Time  op  Taxino  Effect  —  Riohts  of  Third 
P088B88OB8— Collatekal  Attack  os  Jddouent. 

1.  Section  2668  of  tho  Kevised  Statutes  of 
1870  was  borrowed  from  the  New  York  legisla- 
tion on  the  subject,  and  the  courts  of  ttiat  state 
have  interpreted  its  intent  to  be  to  prevent  the 
use  of  the  name  of  a  person  not  interested  in 
the  name  of  a  firm,  thug  inducing  a  false 
credit  to  which  it  was  not  entitled,  and  this  on 
the  strength  of  a  name  which  had  been  with- 
drawn, or  which  there  was  no  authority  to  use. 

2.  The  object  of  the  law  was  to  prevent  the 
obtaining  of  credit  secured  by  fraudulent  rep- 
resentations, but  not  to  prevent  the  giving  of 
credit,  and  after  it  was  given,  and  the  day  of 
settlement  had  come,  prevent  the  party  in- 
friDiging  the  statute  from  demanding  payment 
of  his  debtor. 

3.  A  tliird  possesaor,  holding  title  to  prop- 
erty judicially  mortgaged  for  his  vendor's  debt, 
may  collaterally  attack  the  validity  of  the  judg- 
ment which  is  the  foundation  of  the  judicial 
mortgage  which  is  sought  to  be  enforced  against 
it,  and  show  that  same  is  null  for  any  cause  in- 
herent in  the  judgment;  yet  his  rights  in  this 
respect  are  just  the  same  as  those  of  his  ven- 
dor, as  judgment  debtor,— no  greater,  and  noth- 
ing less. 

4.  Between  the  vendor  and  vendee  there  is 
a  privity  of  contract  which  entitles  the  latter  to 
exercise  any  rights  of  the  former,  for  Us  pro- 
tection, notwithstanding  he  may  have  renounced 
or  abandoned  them. 

5.  The  judicial  mortgage  takes  effect  from 
the  day  on  which  the  judgment  is  recorded, 
with  this  modification  by  tlie  statute  of  1888: 
that  a  judgment  rendered  at  any  term  of  tlie 
court  outside  of  the  parish  of  Orleans  shall 
have  no  effect  to  create  a  judicial  mortgage,  as 
between  judgment  creditors,  until  from  the  day 
of  the  adjournment  of  the  term  at  which  same 
was  rendered,  although  recorded  prior  to  the 
adjournment  of.  said  term;  the  effect  of  that 
statute  being  to  make  the  registry  of  several 
Judgments  I'eudered  at  the  same  term  concur- 


rent,  and  not  to  deprive  them  of  any  effect 
against  the  debtor  until  mttet  the  adjonmment 
of  the  term. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  parish  of  St. 
Landry;  A.  C.  Allen,  Judge. 

Hypothecary  action  by  JoA  B.  Wolf  against 
Ulyase  Youbert  and  Homer  Yonbert  Wil- 
liam Evans  and  Philip  Thompson  were  made 
parties  defendant  From  a  Judgment  for 
plaintiff,  defaidant  Evans  appeals.  Affirmed. 
Reheailng  refused. 

Thoe.  H.  Lewis,  Sr.,  B.  D.  Dubuisson,  and 
Estilette  &  Dupre,  for  appelant  Kennetli 
Ballllo,  for  appcJleOk 

WATKINS.  J.  This  Is  an  hypothecary  ac- 
tion brought  against  the  two  defendants 
Ulysse  and  Homer  Youbert  as  third  possess- 
ors of  properly  derived  from  the  plaintiff's 
Judgment  debtor,  Philip  Thompson,  subject 
to  his  duly-recorded  Judicial  mortgage,  and 
the  prayer  of  his  petition  is  that  same  be 
oi-dered  sold  to  pay  that  Judgment  in  due 
course  of  proceedings.  Plaintiff's  averments 
are  to  the  effect  that  on  the  15th  of  De- 
cember, 1890,  he  obtained  a  Judgmoit 
against  Thompson  in  the  United  States  oir^ 
cuit  court  at  New  Orleans,  In  this  states  for 
the  sum  of  $3,768.90,  with  interest  and  caus- 
ed same  to  l>e  duly  insorllied  in  the  proper 
boolc  of  mortgages  for  the  parish  of  St  Lan- 
dry on  the  20th  of  said  month;  that  sach 
registry  and  Inscription  operated  in  tils  favor, 
from  and  after  that  date,  as  a  Judicial  mort- 
gage upon  all  real  property  then  owned  or 
since  acquired  by  his  Judgment  debtor  in 
that  parish;  that,  at  the  date  and  time 
of  said  registry  and  Inscription,  'niompson 
owned  certain  descrllied  property  In  that 
parish,  ag^ainst  which  he  proceeds,  and  which 
is  In  the  possession  of  the  two  defraidants. 
In  the  proportions  stated.  For  the  evident 
purpose  of  identification,  the  plaintiff  avers 
"that  on  the  9th  of  December,  1890,  said 
Philip  Thompson  sold  said  property  to  Wil- 
liam Evans,  •  *  *  but  said  sale  was 
only  recorded  in  the  conveyance  l)ook  of  the 
parish  on  the  22d  of  December,  1800."  Ho 
also  avers  "that  since  the  purchase  by  said 
William  Evans  as  aforesaid,  he  has  disposed 
of  said  property,  one-half  to  Henry  Youbert, 
and  the  remaining  one-lialf  to  Ulysse  You- 
bert though  he  avers  that  said  sales  to  the 
Youl>erts  were  only  recorded  in  the  convey- 
ance office  of  St  Landry  parish  on  the  22d 
day  of  December,  1890,  and  said  properties 
were  and  are  affected  by  his  said  mortgage," 
etc.  After  excepting,  the  defendants  filed 
an  answer,  and  called  their  vendor,  William 
Evans,  in  warranty,  demanding  sndi  Judg- 
ment in  their  favor  against  said  warrantor 
as  may  be  rendered  against  them,  and  Evans 
in  turn  excepted,  and  called  in  warranty  his 
vendor,  Thompson;  and  thereupon  Thompson 
filed  an  answer,  pleading  the  general  Issue, 
and  specially  disowning  the  existence  of  any 
recorded  Judgment  operating  a  Judicial  mort- 


Digitized  by 


Google 


L..) 


WOLF  V.  TOUBERT. 


807 


loigie  on  the  property  be  conveyed  to  Eyans 
at  date  of  sale,  December  0,  1890;  also,  that 
the  failnre  of  Evans  to  have  his  not  of  sale 
recorded  in  time  rdleves  him  from  aU  re- 
spondUlity.  On  tlie  iasues  thus  made  up 
the  case  ■watt  to  Judgment,  and  was  decided 
In  favor  of  the  plaintiff,  and  against  the  de- 
fendants; and  they  had  like  Judgment  against 
their  'warrantor,  Bvans^  and  he  in  turn  bad 
Judgment  against  bis  warrantor  and  plaln- 
tUTs  Judgment  debtor,  Thompson.  From  this 
Judgment,  Evans,  warrantor,  Is  the  only  ap- 
pellant, the  other  parties  having  acquiesced 
therein.  Tbe  defaidanta  toidered  an  excep- 
tion of  no  cause  of  action,  coupled  with  a 
general  denial  and  a  special  defense  as  to' 
their  warrantor,  Evans,  and  he  tendered  the 
two  following  exceptions,  viz.:  (1)  That  the 
Judgment  the  plaintiff  obtained  in  the  United 
States  droult  oonrt  against  Fhillp  Thompson 
Is  an  absolute  nuIUty  on  its  face,  in  that  It 
alleges  that  the  plaintiff,  Joel  B.  Wolf,  was 
doing  business,  and  obtained  said  Judgment, 
imder  the  firm  name  and  style  of  Ad<flphe 
Wolf,  Son  &  Co.,  in  violation  of  a  prohibitory 
law  at  the  state  of  Louisiana,  and  of  the 
state  of  New  York,  where  he  resides.  (2) 
That  since  the  institution  of  this  suit  plaintiff 
has  proceeded  by  fl.  fa.  to  execute  bis  Judg- 
ment, }jy  the  seizure  of  bis  debtor's  property, 
situated  in  the  parish  of  Acadia,  and  for 
which  cause  this  suit  should  be  dismissed. 
These  three  exceptions  were  all  overruled, 
and  this  ruling  of  the  Judge  a  quo  constitutes 
the  chief  ground  of  appellant's  complaint. 

No  particular  stress  is  laid  on  the  defend- 
ant's exception  of  no  cause  of  action,  and  it 
is  manifestly  without  any  merit,  as  will  be 
seen  from  the  averments  of  the  petition  we 
have  quoted.  But  counsel  earnestly  insists 
upon  the  first  exception  of  the  warranto, 
Bvans,  which  is  to  the  effect  that  the  plain- 
tiff's Judgment  against  Thompson  is  an  ab- 
solute nullity  on  its  face,  in  that  It  discloses 
that  he  did  business  in  the  social  name  of 
Adolphe  Wolf,  Son  &  Co.,  in  violation  of  a 
prohibitory  statute  of  the  state  of  Louisiana, 
and  a  Uke  statute  of  New  York.  It  appears 
that  on  the  trial  of  this  exception  the  war- 
rantor, Evans,  offered  in  evidence  the  certl- 
fled  copy  of  the  Judgment,  which  had  been 
recorded,  so  as  to  operate  a  mortgage,  for 
the  purpose  of  showing  the  nullity  of  that 
Judgment  on  its  face,  as  alleged  in  his  ex- 
ception. Plaintiff,  in  turn,  offered  the  en- 
tire circuit  court  record,  pleadings  Kai  evi- 
dence^ which  was  objected  to  by  warrantor's 
counsel,  and  the  objection  was  sustained,  and 
plaintiff  reserved  a  Mil  of  exceptions.  In  so 
doing  the  district  Judge  ruled  correctly.  The 
exception  urged  was  to  the  effect  that  the 
plaintiff's  Judgment  was  absolutely  null,  and 
that  such  nuUily  was  apparent  on  its  face; 
and  of  course  the  sole  proof  of  such  excep- 
tion must  be  found  in  the  Judgment  itself. 
Looking  at  the  Judgment,  we  find  its  recitals 
tx>  be  as  follows,  viz.:  "It  is  ordered,  ad- 
judged, and  decreed  that  the  plaintiff,  Joel 


B.  Wolf,  residing  in  the  city  and  state  of 
New  York,  and  there  doing  business  under 
the  firm  name  and  style  of  Adolphe  Wolf, 
Son  &  Ca,  and  a  dtlzen  of  the  state  of  New 
York,  do  have  and  recover  of  and  from  the 
defendant,  Philip  Thompson,  the  sum  of 
$3,768.90,"  etc.  And,  looking  into  the  stat- 
ute which  is  relied  upon,  we  find  it  to  be 
as  follows,  viz.:  "Hereafter,  no  person  shall 
transact  buslnesG  In  the  name  of  a  partner 
not  Interested  in  his  firm,  and  when  the 
designation  'and  company,'  or  '&  Co.'  is  used, 
it  shall  represent  an  actual  partner,  or  part- 
ners." Rev.  St  S  266&  The  succeeding  sec- 
tion declares  that  a  pers(Hi  offending  the 
foregoing  prohiUtton  shall  be  deemed  guilty 
of  a  misdemeanor,  and  fined.  It  will  be 
observed  that  this  statute  does  not  formally, 
and  in  terms,  pronounce  the  nullity  of  trans- 
actions In  violation  thereof;  but  counsel's 
contention  is  that  we  must  connect  this  stat- 
ute with  that  provision  of  the  Code  which 
declares  that  "whatever  is  done  In  contra- 
vention of  a  prohibitory  law  is  void,  although 
the  nullity  be  not  formally  pronounced." 
Rev.  Civil  Code,  art  12.  Accepting  war- 
rantor's theory  as  correct,  for  the  purpose  of 
argument,  and  yet  we  find  the  proof  imper- 
tinent and  Inapplicable,  in  that  It  does  not 
show  that  plaintiff  ever  did  any  business  In 
the  state  of  Louisiana.  On  the  contrary, 
the  Judgment  Invoked  afflrmatlvdy  discloses 
that  plaintiff  resided  In,  and  was  a  citizen 
of,  the  dty  and  state  of  New  York,  and  was 
there  engaged  in  business,  at  the  time  the 
defendant  contracted  the  Indebtedness  on 
wblch  same  is  predicated.  Hpnce,  the  Louis- 
iana statute  was  not  violated  by  virtue  of 
the  fact  that  the  plaintiff  conducted  business 
in  the  city  and  state  of  New  York  "tmder 
the  firm  name  and  style  of  Adolphe  Wolf, 
Son  &  Co."  It  is  therefore  clear  that  the 
decision  of  the  question  must  be  controUed 
by  the  statute  of  New  York. 

Of  wtutt  is  the  statute  law  of  the  state 
of  New  York  on  this  question,  there  is  no 
proof  In  the  record;  but  we  are  dted  to  the 
case  of  Kent  v.  Majonler,  96  La.  Ann.  258, 
In  which  we  said  that  the  provision  of  the 
statute.  Rev.  St  SI  2668,  2609,  Is  borrowed 
from  the  New  York  legislation  on  the  same 
subject,  (chapter  281,  Seas.  Laws  1833.)  This 
declaration  is  controlling  in  this  respect,  and 
Imports  full  proof  of  the  existence  and  pur- 
port of  the  New  York  statute.  Consequent- 
ly, it  Is  our  duty  to  examine  and'  apply  the 
Jurisprudence  oC  the  New  York  courts  to  the 
statute,  and  thus  ascertain  whether  plaintiff 
is  amenable  thereto,  and  his  Judgment  ab- 
solutely void  on  that  account,  and  for  that 
purjpose  we  make  the  subjoined  extract  fro'm 
the  opinion  In  that  case,  viz.:  "The  bluest 
court  of  that  state  [New  York]  has  Sad, 
twice,  at  least,  occasion  to  conMder  and  ex- 
pound the  purpose  and  8Coi>e  of  the  statute, 
and  has  emphatically  announced  that  its  in- 
tent was  to  prevent  the  use  of  the  name  of  a 
person  not  interested  in  a  firm,  and  thus  In- 
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dndnc  a  ftilse  credit;  to  which  It  was  not 
entitled;  and  this,  on  the  atrength  of  a  name 
wUch  had  been  withdrawn,  or  which  there 
was  no  authority  to  use.  It  was  against 
fraud  and  Imposition  which  might  be  prac- 
ticed upon  innocent  i»artie8  who  dealt  with 
the  person  who  transacted  business  in  the 
name  of  a  x>arty  whose  Interest  had  ceased, 
or  who  never  bad  any  in  the  same,  that  the 
statute  was  directed.  Beyond  this  the  stat- 
ute cannot  be  extended  by  implication,  or 
even  by  a  liberal  construction.  Zimmerman 
▼.  Erhard,  83  N.  Y.  74;  Wood  v.  Railroad 
Co.,  72  N.  Y.  198;  Caieese  Oo.  v.  Murtau^ 
60  N.  Y.  814;  Houston  T.  Moore,  5  Wheat 
66;  U.  S.  ▼.  Klrby.  7  WaU,  486;  Harris  v. 
Runnels,  12  How.  83."  Having  made  the 
foregoing  analyads  of  the  New  York  Juris- 
prudence on  the  subject,  and  dted  the  fore- 
going decisions  of  the  courts  of  that  state, 
we  made  the  following  application  of  the 
principle  announced  to  the  case  under  con- 
sideration, namely:  "We  fully  concur  with 
that  aide  court,  and  hold  that  the  object  of 
the  law  was  to  prevent  the  obtaining  and 
enforcing  of  credit  secured  by  fraudulent 
representations,  and  that  It  was  not  designed 
to  prevent  the  Innocent  infringer  of  its  pro- 
hibition from  giving  credit,  and  after  It  was 
given,  and  the  day  of  settlement  had  come, 
from  demanding  reimbursement  or  satisfac- 
tion, to  the  full  extent  of  his  rights,  from  the 
benefited  obligor.  It  would  be  In  the  high- 
est degree  Inequitable  and  unjust  to  permit 
a  debtor  to  repudiate  a  contract,  the  fruit  of 
which  he  retains.  The  penalty  attached  to 
an  Infraction  of  the  law  could  be  inflicted,  in 
a  criminal  prosecution,  only  at  the  Instance 
of  one  wronged  by  the  obtaining  of  an  unfair 
or  undue  advantage,  procured  by  false  and 
fraudulent  representations  by  one  clearly  In 
contravention  of  law.  Whatever  the  stat- 
ute and  the  penalty  affixed  to  Its  violation 
may  be,  we  are  clear  that  the  penalty  can- 
not be  extended  to  a  dvU  case,  where  the 
action  is  to  recover  money  from  one  to  whom 
tt  was  lent,  or  to  whom  credit  was  given, 
who  was  not  deceived,  and  who  lost  nothing 
by  his  dealings  with  his  creditor.  •  •  • 
Dwar.  St  248;  Sedg.  8t  St  Const  Law,  78; 
Oppenheim  v,  Loovls,  9  Ta.  Ann.  261;  Simms 
V.  Bean,  10  La.  Ann.  848."  See,  also,  to 
same  effect,  EaUiday  v.  Bridewell,  36  La. 
Ann.  238,  and  Succession  of  Bofensdien,  29 
La.  Ann.  TIL  Taking  the  opinion  In  Kent's 
Case  as  our  guide,  1ft  is  clear  that,  under 
either  the  New  York  or  Loulfdana  statute, 
it  Is  the  transaction  of  a  business  that  Is 
aimed  at  and  that  It  Is  the  partner  violating 
tts  terms,  and  not  bis  customer,  who  incurs 
tts  penalty. 

But  counsel's  oontHition  goes  further,  and 
is  to  the  effect  that  notwithstanding  the 
debtor  of  such  a  partnership  cannot  be  heard 
to  plead  the  nullity  of  his  engagements  on 
account  of  the  creditor's  violation  of  the 
statute,  yet  that  that  rule  of  exclusion  has 
no  application  to  a  third  p««on,  such  as  a 


third  possessor.  While  it  Is  true  that  a  third 
possessor,  holding  title  to  property  Judicially 
mortgaged  for  his  vendor's  debt  may  col- 
laterally attack  the  validity  of  the  Judgment 
which  Is  the  foundation  of  the  Judicial  mort- 
gage which  is  sought  to  be  enforced  against 
It,  (Bernard  T.  Vlgnaud,  10  Mart  [La.]  482.) 
and  show  that  same  is  null  for  any  cause 
Inherent  to  the  Judgment  itself,  (Feets  v. 
Wilson,  19  La.  478,)  yet  his  rights  In  this  re- 
spect are  Just  the  same  as  those  of  his  ven- 
dor, as  Judgment  debtor,— no  greater,  and 
nothing  less.  Between  the  vendor  and  ven- 
dee there  Is  a  privity  of  contract  which  en- 
titles the  lattor  to  exorcise  any  rtgbia  of  the 
former,  for  his  protection,  notwithstanding 
he  may  have  renounced  or  abandoned  them. 
But  it  cannot  be  argued  from  tiiat  premise 
that  the  third  possessor  could  exercise  the 
righte  of  the  state,  and  Invoke  the  penalty  of 
the  statute  against  his  veaiofB  creditor  In  a 
manner  different,  or  more  effeotiyely,  than 
his  vendor  could  have  done.  To  assent  to 
such  a  proposition  would  be  to  say  that  the 
debtor  might  do  Indirectly  what  he  would  not 
be  permitted  to  do  directly.  We  are  clearly 
of  opinion  that  this  exception  of  tb»  war- 
rantor was  correctly  ov«Tuled. 
■  His  second  exception  Is  tantamount  to  a 
plea  of  disseisin;  and,  subsequoit  to  same 
being  filed,  plaintiff  filed  a  supplemental 
petition  admitting  the  seizure  and  sale  undo* 
fl.  fa.  of  certain  property  of  Thompson,  In 
the  parish  of  Acadia,  and  requested  the  court 
to  permit  him  to  credit  his  Judgment  with 
the  net  proceeds  of  the  sale.  The  necessary 
leave  was  granted,  the  Judgment  accordingly 
credited,  and  the  exception  overruled,  and  It 
passed  out  of  the  case.  That  was  the  proper 
solution  of  the  exception,  and  the  ruling  was 
undoubtedly  correct 

A  further  objection  Is  urged  In  argument 
as  one  arising  on  the  face  of  the  plaintilTs 
petition  and  Judicial  mortgage,  to  the  effect 
that  the  registry  of  the  Judgment  was  effect- 
ed on  the  day  following  that  on  which  it  was 
signed;  and,  furtb^,  to  the  effect  that  plain- 
tiff admits  that  at  the  time  of  registry  the 
warrantor,  Evans,  was  the  owner  by  pur- 
chase from  his  debtor,  Thompson,  though 
his  titie  was  not  registered  until  the  day 
after  his  Judicial  mortgage  was  recorded,  and 
consequentiy  his  property  was  not  affected 
by  it  Citing  this  state  of  facts,  counsd 
makes  reference  to  the  provislonB  of  Rev. 
St.  I  2501,  requiring  notaries  to  deposit  all 
acts  iMiased  by  them  In  country  parishes  tn 
the  recorder's  offices  "within  fifteen  days  at 
furthest  after  same  shall  have  been  passed," 
and  also  to  those  of  Act  No.  143  of  1888, 
declaring  that  Judicial  mortgages  shall  only 
take  effect  from  the  day  of  the  adjourn- 
ment of  the  court  rendering  the  Judgment 
and  insists  that  In  the  first  place,  the  law 
Iniposed  no  duty  on  the  warrantor  to  file  his 
deed  of  sale,  and  have  It  recorded,  until  after 
the  lapse  of  15  days  from  the  9th  of  Decem- 
ber, 1890,  the  date  of  Its  passage  before  the 
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notary,  and,  in  the  second  place,  that  the 
registry  of  plaintiff's  judgmait  on  the  day 
after  It  was  signed  had  no  effect  until  after 
the  adjournment  of  the  court  rendering  the 
Judgment. 

The  answer  to  the  first  proposition  is  plain; 
and  it  is  that  the  section  of  the  statutes 
quoted  gives  to  notaries  no  limit  wltbln 
which  to  file  acts  passed  by  them,  but  re- 
qoires  them,  absolutely,  to  file  them  "within 
fifteen  days  at  furthest  after  the  same  shall 
have  been  passed."  It  makes  it  permissible 
for  same  to  be  filed  at  any  time  after  their 
passage.  The  Code  declares,  in  most  em- 
phatic terms,  that  the  Jndldal  mortgage 
takes  effect  from  the  "Aay  on  which  the 
Judgment  is  recorded,"  etc.  Rev.  Ci'vll  Code, 
arts.  3322,  3329.  And  this  without  regard 
to  the  date  on  whlcb  the  court  roiderlng  the 
Judgment  adjourned.  This  question  was 
carefully  examined  and  decided  In  Chatfe  v. 
Walker,  39  La.  Ann.  35,  1  South.  Rep.  290, 
and  we  are  of  opinion  that  the  opinion  there- 
in announced  is  correct,  and  will  bear  the 
test  of  the  closest  scrutiny,  and  it  is  con- 
sequently afiirmed.  It  is  true  that  Act  No. 
143  of  1888  has  been  since  enacted,  but  that 
statute  does  not  militate  against  the  force 
and  effect  of  that  decision,  as  an  examination 
of  It  will  attest  that  it  is  resitricted  to  the 
rank  of  conflicting  Judicial  mortgages,  and 
has  no  application  to  the  parish  of  Orleans. 
Its  provisions  are  as  foUcTvs,  viz.:  "The  Ju- 
dicial mortgage  takes  effect  from  the  day 
<m  wbidi  the  Judgment  Is  recorded  in  the 
manner  her^nafter  directed;  provided,  that 
Judgments,  the  parish  of  Orleans  excepted, 
rendered  at  any  term  of  coiurt,  shall  have 
no  effect  to  create  a  Judicial  mortgage  as 
betwe«i  Judgment  creditors,  nntU  from  the 
day  of  adjournment  of  the  term  at  which 
Uie  same  was  rendered,  although  recorded 
prior  to  the  adjournment  of  said  term."  Act 
No.  143  of  1888.  They  are  clear  to  the  effect 
that  they  do  not  apply  to  the  parish  of  Or- 
leans, and  are  limited  in  their  effect  to  the 
rank  of  conflicting  Judicial  mortgages  in  oth- 
er parishes  of  the  state.  On  the  evidence  it 
la  clear  that  plaintiff's  Judgment  was  ren- 
dered and  signed  in  the  parish  of  Orleans, 
and  that  plaintiff's  mortgage  is  the  only  one 
on  ^e  defendant's  property.  Under  the  stat- 
ute of  1888,  as  well  as  under  the  Code,  the 
registry  of  plaintiff's  Judgment  operated  as 
a  mortgage  on  Thompson's  property  from  the 
date  it  went  to'  record  in  the  parish  of  St. 
Landry.  That  statute  conformed  article  665 
of  the  Code  of  Practice  to  Rev.  Oivil  Code, 
arts.  3322  and  3329,  as  Interpreted  In  the 
Walker  Case,  only  altering  the  rank  of 
competing  mortgages  so  as  to  prevent  any 
inequality  in  the  payment  of  several  Judg- 
ments rendered  at  the  same  term  of  court, 
th(-ugh  registered  in  the  book  of  mortgages 
at  different  dates. 

We  have  given  this  case  most  careful  con- 
sideration, and  arise  from  the  study  of  it 
with  the  dear  conviction  that  the  Judgment 


appealed   from   Is   correct     Judgmmt  af- 
firmed. 

On  R^earlng. 

This  application  is  made  for  the  exclusive 
purpose  of  obtaining  an  alteration  of  the 
Judgment  appealed  from,  which  is  absolute^ 
and  orders  the  hypothecated  property  uncon- 
ditionally sold  to  pay  the  hypothecary  in- 
debtedness of  his  Judgment  debtor,  Thomp- 
son, the  appdlant's  contrition  being  that 
plaintiff  is  only  entitled  to  a  judgment  In 
the  alternative,  commanding  defendants  and 
third  possessors  "either  to  give  up  the  prop- 
erty, or  pay  the  amount  for  which  it  stands 
hypothecated."  Code  Pr.  arts.  68,  74.  We 
are  of  opinion  that  he  is  entitled  to  this 
amendment.  Vide  Desohr  v.  Carmena,  9 
La.  Ann.  180.  Taking  that  case  as  omr  guide, 
we  wQl  so  alter  our  decree  as  to  make  It 
ccinform  thereto,  but  for  that  purpose  a  re- 
hearing is  unnecessary.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment and  decree  appealed  from  be  so  altered 
in  phraseology  and  amended  as  to  read  as 
follows,  viz.:  "It  is  ordered,  adjudged,  and 
decreed  that  the  defendants  d^ver  up  the 
hypothecated  property  which  Is  described 
in  the  plaintiff's  petition  to  be  sold  in  satis- 
faction of  the  plaintiff's  and  appellee's  hy- 
pothecary claim,  as  set  forth  in  his  petition, 
viz.:  The  sum  of  thirty-seven  hundred  and 
sixty-eight  and  90/lOOdoUarB,  ($3,768.90,)  with 
five  per  cent,  per  annum  interest  from  Mardi 
21,  1890,  until  paid,  and  costs,  subject  to  a 
credit  of  eleven  hundred  and  forty-eight  and 
92A0O  dollars,  ($1,148.92,)  with  like  intorest 
And  it  is  further  ordered  and  decreed  that.  In 
default  of  defendants'  snrrendolng  said  prop- 
erty for  sale  as  aforesaid  within  ten  days 
from  demand,  said  defendants  pay  to  the 
plaintiff  the  aforesaid  sum,  with  interest  and 
costs  of  suit,  not  including  costs  of  seizure 
and  sale  of  the  mortgaged  property,  which 
must  be  paid  from  the  proceeds  of  sale  whan 
made;  the  costs  of  appeal  to  be  taxed 
against  the  plaintiff  and  appellee."  It  Is 
further  and  finally  ordered  and  decreed  that, 
as  thus  amended,  our  tormec  Judgment  re- 
main undisturbed.    Rehearing  refused. 


(69  Hiss.   907) 
BARKWBLL  t.  SWAN  et  aL 

(Supreme  Court  of  Mississippi.     April,  1892.) 

PaTMBNT— ACUBPTANOII  OF  ASSIONMBNT  OV  MOBT- 

OAOE  —  Release  or  Bckett  —  Trust  Deeds  — 
VxLrDiTT— Rights  or  Vrsioukbd  Ckbditohb. 

1.  The  surety  on  a  note  transferred  as  col- 
lateral security  to  the  payee  thereof  a  mort- 
gage given  liim  by  the  maker  as  indemnitr 
against  loss  as  such  surety.  Hdd,  that  the  ac- 
ceptance of  this  transfer  did  not  operate  as  a 
payment  of  the  note. 

2.  Though  the  payee  of  a  note  was  ao  neg- 
ligent in  the  care  of  certain  property  trans- 
ferred to  her  by  the  surety  thereon  as  collateral 
security  for  the  payment  of  the  note  that  the 
value  of  the  property  was  impaired,  snch  fact 
will  not  release  the  surety's  liability  for  any 
deficiency  arising  from  the  sale  of  the  property, 
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but  wOl  diminish  tbe  pa7««'*  rij^t  of  r«coTei7 
for  such  d^ciencjr  to  the  extent  of  the  impair' 
ment 

3.  Though  a  writing  creating  a  trust  in 
certain  land  for  the  benefit  of  the  grantor's 
creditors  was  not  placed  of  record  as  required 
by  CJode  1880,  i  1296,  such  fact  will  not  in- 
Talidate  the  trust  where  It  appears  that  the 
writing  was  executed  contemporaneousbr  with 
a  conveyance  to  the  trustee  by  deed  aluolute  on 
ita  face  of  the  land  in  question,  which  deed  was 
duly  recorded. 

4.  A  deed  of  trust  for  the  benefit  of  cer- 
tain creditors  of  an  insolvent  grantor  is  not 
void,  as  being  in  fraud  of  unsecured  creditors, 
where  the  property  covered  by  the  deed  of  trust 
consists  of  nothing  consumable  in  use,  and  the 
absolute  possession  of  It  is  given  to  the  trustee, 
even  though  more  time  is  granted  to  secure  the 
pre-existing  debts  of  the  favored  creditors  than 
uie  usual  period  required  in  collections  made  by 
law. 

6.  Where  a  creditor  seeks  to  snbiect  certain 
lands  of  his  debtor  to  the  payment  of  his  de- 
mand against  the  debtor,  and,  as  an  incident 
thereto,  aslis  for  the  cancellation  ot  a  convey- 
ance of  the  land  made  by  the  debtor  to  a  oode- 
fendant  as  being  in  his  fraud  as  a  creditor,  and 
it  appears  that  the  conveyance  is  not  in  fact 
fraudulent,  the  creditor  is  entitled  to  a  decree, 
under  the  prayer  for  general  relief,  subjecting 
the  debtor's  equity  of  redemption  on  the  land 
to  the  payment  of  the  demand. 

Appeal  from  cMncery  court,  Tazoo  county; 
H.  0.  Conn,  Chancellor. 

Bill  in  equity  by  M.  O.  Barkwell  against 
W.  P.  Swan  and  Andrew  Gilchrist  From 
a  decree  dismissing  the  bill,  plaintiff  appeals. 
Reversed. 

In  1884  Mrs.  M.  O.  Barkwell  purchased  a 
herd  of  cattle  In  Wyoming  from  W.  P.  Swan, 
paying  him  therefor  $13,300.  In  1887  she 
sold  this  herd  of  cattle  to  one  Jay  Pettl- 
bone.  Defendant  Swan  became  surety  on 
the  notes  given  by  Pettlbone  for  the  purchase 
money  to  the  amount  of  $12,000,  and  took  a 
mortgage  on  the  herd  of  cattle  to  Indemnify 
him  against  loss  as  surety.  Swan,  who 
6wned  large  tracts  of  land  In  various  coun- 
ties In  Mississippi,— 102,000  acres  In  aU,— con- 
veyed It  an  to  one  Andrew  Gilchrist,  his  eode- 
fendant  in  this  suit,  reciting  in  the  deeds  a 
consideration  of  one  dollar.  Appellant,  by 
nonresldoit  attachments  in  chancery,  sou^t 
to  subject  these  lands  to  the  payment  of 
these  notes,  on  the  ground  that  Swan,  being 
insolvent,  had  made  a  voluntary  deed  to  these 
lands  to  Gilchrist  with  intent  to  defraud  cred- 
itors. 1%e  defense  of  Swan  and  Gilchrist 
was  that  the  consideration  of  the  deed  was 
a  trust  agreemoit  made  by  Swan  to  Gil- 
christ as  a  trustee  for  the  benefit  of  certain 
creditors,  and  that  this  absolute  deed  was 
ma)le  In  pmvoance  and  as  part  of  the  trust 
agreement;  that  Pettibwie  had  given  Swan 
a  mortgage  to  certain  8to(^,  which  was  at 
large  on  tbe  range  In  Wyoming,  and  that 
Swan  had  assigned  this  mortgage  to  Mrs. 
Barkwell,  and  that  this  was  payment  of 
the  notes.  The  trust  agreement  was  never 
acknowledged  or  recorded.  There  is  consid- 
erable evidence  In  the  record  on  the  question 
as  to  whether  Mrs.  Barkwell,  who  took  the 
Assignment  of  tbe  mortgage  as  collateral  se- 
cnilty  frdiQ  Swan,  had  collected  all  the  cat- 


tle embraced  in  the  mortgage  liien  exfstlns, 
and  to  what  extent  credit  should  be  made 
for  these  cattle.  It  was  shown  by  tbe  evi- 
dence that  the  cattle  were  in  Swan's  posses- 
sion when  the  mortgage  was  assigned.  The 
<dianceUor  held  the  trust  valid,  and  dismissed 
tlie  bill,  and  Mrs.  Barkwell  appealed. 

Galhoon  &  Gre^i,  for  appellant  Nugent  A 
Mc Willie,  for  appellees. 

WOODS,  J.  1.  The  transfer  of  the  mort- 
gage made  by  Pettlbone  to  Swan,  and  its 
aocei>tanoe  by  Mrs.  Barkwell,  did  not  oper- 
ate to  pay  the  debt  thereby  secured.  We 
think  It  clear  that  this  mortgage  security 
was  available  to  Mrs.  Barkwell  for  the  pay- 
moit  of  the  debt  due  her.  We  do  not  agree 
that,  by  the  coarse  of  dealing  with  the  prop- 
erty mortgaged,  Mrs.  Barkwell  Is  to  be  hdd 
to  have  relinquished  all  demand  for  any 
deficiency  in  tbe  sum  reallssed  by  sale  of  tbe 
property.  The  Improper  or  ne^gent  con- 
duct of  Mrs.  BiirkweU  in  dealing  with  the 
property  after  the  transfer  of  the  mort- 
gage security  to  her,  if  soch  there  was, 
wbo^by  the  property  was  lost  or  its  value 
impaired,  will  diminish  her  ri^t  to  a  re- 
covery on  tbe  original  obligation  to  tbe  ex- 
tc-nt  of  the  loss  or  impairment  In  valne  sus- 
tained, and  the  surety.  Swan,  dlsdiarged  to 
that  extent  She  must  bear  any  loss  result- 
ing from  any  illegal  or  negligent  conduct 
on  her  nart  ajKer  taking  charge  of  the  mort- 
gaged property,  whereby  the  same  was  either 
wh<dly  lost  or  Its  value  impaired.  The  ques- 
tion is  thus  one  of  acconnttaig,  and  the  rights 
of  the  parties  in  this  particular  will  be  made 
manifest  upon  a  proper  accounting;  CSop- 
ton  V.  Spratt,  52  Miss.  261. 

2.  mie  contoition  of  counsel  for  appellant 
that  the  conveyance  In  trust  from  Swan  tx> 
Gilchrist  Is  void,  under  section  129S.  Code 
1880,'  Is  not  sound.  The  conveyance  of  the 
lands  to  Gilchrist  from  Swan  was  properly 
acknowledged  and  recorded,  and  it  is  throm^ 
this  conveyance— abaointe  on  its  fiice,  bat 
shown,  not  by  parol,  but  by  another  Instra- 
ment  executed  contemporaneously  therewith, 
to  be  really  a  mortgage— tbat  title  is  conveyed 
to  Gilchrist  The  agreement  entered  Into 
contemporaneously  with  the  conveyance  was 
tbe  evidence  of  the  fact  that  the  conveyance, 
though  absolute  on  its  face,  was,  in  effect 
a  mortgage  The  conveyance  was  acknowl- 
edged and  recorded.  The  mere  evidence  of 
the  real  character  of  the  conveyance  was  not 
recorded.  It  is  sufficient,  we  think,  to  say 
that  the  only  change  made  in  our  law  since 
the  many  adjudicattons  holding  that  a  deed 
absolute  on  Its  face  may  be  shown  to  be  a 
mortgage  is  that  provision  ot  our  Code  of 
1880,  (section  1209,)  whidi  dedares  that  a 

'Code  1880,  §  1296,  provides  that  evay  writ- 
ing declaring  or  creating  a  trust  in  land  shall  be 
lodged  with  the  clerk  of  the  chancery  court  of 
the  proper  county,  to  be  recorded,  and  shall 
only  take  effect  from  the  time  it  is  so  lodged 
for  record. 
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omyeyance  or  other  writing,  absoltite  on  Its 
face,  when  the  maker  parts  with  the  posses- 
sion of  the  property  conveyed  by  It,  shall 
not  be  proved,  at  the  instance  of  any  of 
the  parties,  by  parol  evidence,  to  be  a 
mortgage  only,  unless  fraud  In  its  procure- 
ment is  the  issue  to  be  tried.  This  change  in 
onr  law,  designed  to  cat  off  the  temptation 
to  perjury  by  oral  evidence  trumped  up  for 
the  occasion,  does  not  touch  the  evidence 
offered  In  this  case  to  show  the  conveyance 
is  a  mortgage.  The  proof  la  by  a  writing 
executed  oontemporaneoudy  with .  the  con- 
veyance. > 

8.  The  conveyance  is  not  void  because,  as 
Interpreted  in  the  light  of  the  writing  exe- 
cuted contemporaneously,  it  hinders,  delays, 
and  defrauds  creditors.  While  the  remarks 
of  the  court  in  the  cases  dted  and  relied 
upon  by  appdlant's  counsel  (Bank  v.  Doog^ 
laps,  11  Smedes  &  M.  468,  and  Hendo-son  v. 
I>owning,  24  Miss.  106)  support  the  position 
that  no  further  time  should  have  been  grant- 
ed in  a  mortgage  to  secure  pre-existing  debts 
than  the  usual  period  required  in  collections 
made  by  law,  yet  this  remark  Is  not  poten- 
tial in  determining  the  case  In  band. 
Hare  two  years  is  the  period  of  extension 
given  In  the  mortgage.  The  property  con- 
sists at  nothing  consumable  in  use,  and  the 
absolute  possession  Is  taken  from  the  grantor 
and  given  to  the  grantee.  In  the  two  caseb 
named,  the  facts  are  tax  different  Besides, 
at  the  time  when  the  opinions  referred  to 
were  delivered,  the  unfavored  creditors  were 
powerless  to  take  any  step  looking  to  the 
rabjectlom  to  their  demands  of  any  inter- 
est of  the  grantors  in  the  property-  conveyed. 
TTnder  onr  statutes  as  existing  at  present, 
the  unsecured  credltw  may  move  and  secure 
sale  of  the  grantor's  equity  of  redemption. 
This,  Itself,  must  be  regarded  as  modifying 
the  doctrine  announced  in  those  cases  as  to 
extensions  of  time,'  and  upon  which  appellant 
relies. 

4.  The  equity  of  redemption  of  Swan  iriionld 
have  be4n  subjected  to  complainant's  de- 
mands, as  the  same  may  appear  upon  an  ac- 
counting. The  complainant's  bill  sought  to 
subject  to  the  payment  of  her  demand 
against  a  nonresident  debtor  lands  of  that 
debtor  lying  in  this  state,  and,  as  an  inci- 
dent thereto,  prayed  the  cancellation  of  the 
conveyance  to  GUchrlBt  by  Swan,  as  fraudu- 
lent upon  its  face.  She  sought  to  subject  the 
wb(de  of  fbe  lands  as  being  Swan's,  after  can- 
cellation of  a  deed  apparently  fraudulent 
But  she  is  met  by  respondents,  who  satis- 
factorily show  the  deed  is  really  a  mort- 
gage, and  therefore  not  fraudulent  and  void. 
The  respondentB  make  it  clear  that  the  ab- 
solute ownership  in  the  lands  is  not  in  Swan, 
bat  that  he  has  only  the  equity  of  redemp- 
tion in  them.  The  complainant  cannot  hare 
all  that  she  sought,  but  she  should  not  be 
denied  that  wMch  she  is  entitled  to.  If  the 
same  can  be  fairly  said  to  be  embraced  In 
The  frame  of  the  blU  and  lii  the  scope  of  the 


rejUef  prayed.  If,  under  the  prayer  for  gen- 
eral relief,  the  complainant  may  have  other 
relief  than  that  si>eciflcaily  prayed,  not  in- 
consistent '  with  the  purpose  of  the  bill,  it 
appears  to  us  that  she  should  be  allowed 
to  subject  to  any  just  demand  of  hers  Swan's 
equity  of  redemption.  We  adopt  this  course 
in  the  present  case  with  no  hesitation,  be- 
cause it  is  impossible  to  say  that  it  can  sur- 
prise the  respondents,  or  Injuriously  affect 
them  or  others.  Let  the  decree  below  be  re- 
versed, and  the  cause  remanded,  to  be  fur- 
ther proceeded  with  in  accordance  with  this 
opinion. 


TAYLOR  et  al.  v.  WATKINS  et  al. 
(Supreme  Court  of  Mlsgissippi.    May  1,  1893.) 

AB8I0XMBNT  VOB  BeREVIT    OV  CbBDITOBS  —  CONt 
BTBDOTION— VaLIBITI— PbEFERE»CB8— DbKDSOF 

Trust— Rights  of  Crbditobs. 

1.  An  assignment  for  the  benefit  of 
creditors  embracing  only  part  of  the  property 
of  the  assigning  firm  will  not  be  constraed 
to  be  a  general  assignment  of  all  the  propr 
ertr  of  the  firm  from  the  fact  that  the  petition, 
in  an  action  to  set  it  aside  as  being  in  fraud 
of  creditors,  averred  it  to  be  a  general  one*  and 
the  answer  did  not  den^  snch  averment 

.  2.  Nof  win  such  assignment  be  construed 
as  a  general  one  from  me  fact  that  one  of 
the  assizors,  in  the  action  to  set  it  aside; 
testified  that  it  was  intmded  as  a  general  as* 
signment. 

3.  Nor  will  such  assignment  be  construc4 
as  a  general  one  from  the  fact  that  the  as- 
signors pnt  the  assignee  into  possession  of  all 
the  partnership  property. 

4.  An  assignment  for  the  benefit  of  cred- 
itors will  not  bo  rendered  invafid  from  the 
fact  that  the  assignee  was  a  preferred  cred- 
itor, it  appearing  that  he  was  familiar  with 
the  assigning  firm's  bnsiness,  in  that  he  had 
been  their  bookkeeper,  and  was  thus  fitted  for 
the  trust 

6.  Nor  will  the  fact  tiiat  the  assignee  was 
addicted  to  gambling  invalidate  the  assign- 
ment, in  the  absence  of  a  showing  that  the 
assignors  knew  of  his  indulgence  in  this  vice. 

6.  Nor  will  the  assignment  be  rendered 
invalid  from  the  fact  that  a  few  days  i)efore 
it  was  made,  one  of  the  assignors  delivered  to 
his  wife  certain  notes  payable  to  himself, 
where  it  appears  that  the  notes  were  held  by 
the  assignor  as  collateral  security  for  a  debt 
due  her  from  him. 

7.  A  deed  of  trust  to  secure  a  debt  dae 
the  beneficiaries,  executed  in  conjunction  with 
an  assignment  for  the  benefit  of  creditors,  is 
not  rendered  Invalid  by  the  fact  that  the 
trustee  permitted  the  grantor  to  remain  in 
possession  and  management  of  the  property, 
where  it  appears  that  the  grantor  was  the 
father  of  the  beneficiaries,  was  familiar  with 
the  management,  and  was  subject  to  the  con- 
trol of  the  trustee. 

8.  Nor  will  the  trust  deed  be  rendered 
invalid  by  the  fact  that  the  pr^erty  conveyed 
was  in  excess  of  the  debt  designed  to  be  se- 
cured, as  the  grantor's  creditors  have  a  ren»- 
edy  by  proceedings  tat  the  sale  of  his  eq* 
ui^  of  rednnptlon. 

9.  Nor  can  the  validity  of  the  trust  deed 
be  questioned  from  the  fact  that  the  grant- 
or executed  it  without  consulting  the  ben- 
eficiaries. 

10.  The  fact  that  tiie  trust  deed  con- 
ferred on  the  beneficiaries,  who  were  minora, 
power  to  appoint  a  substitute  trustee  in  case 
of  vacancy,  Will  not  affect  its  validity,  as  a 
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court   of  eqnity   will   not  permit   a  tnut  to 
fail  for  want  of  a  trustee. 

11.  The  genuineness  of  a  debt  songht  to  be 
secured  by  a  coureyance,  executed  in  conjunc- 
tion with  an  assignment  for  the  benefit  of  cred- 
itors, is  not  affected  by  testimony  of  the  grant- 
or that  he  burned  the  notes  evidencing  the 
debt  upon  the  acceptance  of  the  conveyance 
by  the  grantee. 

Appeal  from  chancery  court,  De  Soto 
county;   B.  T.  Kimbrough,  Chancellor. 

BUI  in  eqnity  by  Minnie  Belle  Taylor  and 
others  against  A.  S.  Watklns  and  others. 
From  a  decree  for  defendants,  plaiutifCs  ap- 
peal    Affirmed. 

A.  S.  Buchanan,  Oalvtai  Perkins,  and  R.  E. 
T.  Morgan,  for  appellants.  Ira  D.  Oglesby 
and  Powell  &  Farley,  for  appellees. 

WOODS,  J.  The  appellants  assail  the  deed 
of  assignment  made  by  Payne  &  B^,  and 
the  several  deeds  of  trust  and  absolute  con- 
▼eyances  made  at  the  same  time  by  the 
members  of  that  firm  of  partnership  and  of 
their  individual  estates.  The  ground  of  as- 
sault is  that  the  assignment  is  a  general 
one;  that,  if  not  so  on  its  face,  it  is  avartei 
to  be  of  that  character  In  the  original  bill, 
and  this  averment  is  not  denied  in  any  of 
the  numerous  answers;  and  that  Bell,  one 
of  the  assignors,  testified  that  it  was  a  gen- 
eral assignment  But,  if  mistaken  in  this, 
then  the  ground  Is  taken  that  the  assign- 
ment, with  the  several  trust  deeds  and  the 
one  absolute  conveyance  made  at  the  time  of 
the  execution  of  the  deed  of  assignment,  must 
be  held  and  treated  as  parts  of  one  entire 
transaction,  which,  it  la  contended,  amounts  to 
a  general  assignment,  and  that  the  purpose  of 
the  general  assignment  was  to  hinder,  delay, 
and  defraud  creditors  of  the  firm  of  Payne 
&  Bell,  and  those  of  the  partners  individu- 
ally. Wheth^-  the  assig^nment  is  general  or 
not  must  be  determined  by  the  deed  itself. 
No  admission  in  pleadings,  no  after-taken 
evidence  of  the  assignors,  and  no  declarations 
of  the  assignee  to  the  effect  that  he  was  put 
In  possession  of  the  entire  property  of  the  as- 
Bigntng  partnership,  are  at  all  potential  in 
determining  the  character  of  the  assign- 
ment We  can  look  only  to  the  instrument 
Itself  for  that  purpose.  Looking,  then,  at 
the  deed  of  assignment,  we  find  no  words 
Indicative  of  intent  to  convey  the  entire  es- 
tate of  the  firm.  No  general  terms  embody- 
ing any  such  thought  are  employed.  On 
the  contrary,  the  property  assigned  is  spe- 
dflcally  named  and  described.  Not  only 
this,  but  It  is  manifest,  standing  at  the  end 
of  a  completed  controversy,  that  some  of  the 
partnership  property  was  not  embraced  In 
fbe  numeration  of  the  specific  articles  con- 
veyed In  the  deed  of  assignment  The  deed 
did  not  purport  to,  and  hi  fact  did  not,  con- 
vey the  entire  estate  of  the  firm.  It  is  not 
a  deed  of  general  assignment  regarded  by 
itself  alone.  Collocating  with  It  the  several 
trust  deeds  and  the  one  absolute  convey- 
anoe^  can  they  be  treated  as  one  whole?  Are 


they  parts  of  one  entire  sdieme  to  hinder, 
delay,  and  defraud  creditors?  The  inquiry 
can  be  best  answered  by  a  brief  examina- 
tion, in  detail,  of  the  more  prominent  facts 
disclosed  in  the  record,  which  are  urged  by 
counsel  for  appellants  as  conclusive  badges 
of  fraud  In  the  grantors. 

1.  The  selection  of  Bowdre  tCs  assignee  is 
consistent  with  perfect  good  faith  In  the  as- 
signors, and  was  not  an  improp^  act  He 
was  familiar  with  the  business  of  the  as- 
signing firm,  having  been  its  bookkeeiier  for 
three  or  four  years,  and  was  peculiarly  fitted 
for  the  trust  conferred.  The  assignors  re- 
garded lilm  as  a  competent  and  rdiable  per- 
son, and  there  is  wanting  all  evidence  of 
any  knowledge  on  their  part,  of  his  habits 
or  character,  which  might  have  made  his 
appointment  unsuitable.  It,  In  fact,  he 
gambled  when  in  the  swvlce  of  the  flrn>. 
there  is  no  evidence  that  elth^  member  oi 
the  firm  had  any  knowledge  of  the  fact 
There  is,  in  truth,  much  reason  for  saying 
they  did  not  know  that  he  indulged  In  this 
vice  at  all.  He  was  a  preferred  creditor. 
It  Is  true;  but  that  fact  may  be,  and  was 
here,  in  our  opinion,  of  insignificant  worth. 

2.  The  dealings  of  Payne  with  the  secnri- 
ties  held  by  him  as  collateral  for  tlie  debt 
due  from  him  to  his  wife,  and  controlled  and 
managed  by  him  as  be  thought  best  for  her 
Interest,  appears  to  us  to  be  not  even  evi- 
dence of  fraud  on  his  part  He  owed  his 
wife.  He  kept  the  note  evidencing  the  debt 
in  his  possession.  He  put  with  the  note,  in 
its  envelope,  notes  payable  to  hlmsdf,  and 
by  him  indorsed  in  blank  as  collateral  se- 
curity for  the  debt  He  had  the  manage- 
ment and  control  of  this  business  for  tiis 
wife,  as  husbands  naturally  and  general^ 
have  in  harmonious  families.  He  collected, 
from  time  to  time,  money  on  the  collaterals, 
used  it  in  his  business,  ajid  substituted  oth- 
er papa  in  lieu  of  that  -thus  collected  and 
used.  This  he  did  for  four  years  before, 
and  up  to  a  few  days  before,  the  assignment 
was  made.  Who  was  wronged?  What 
fraud  was  perpetrated?  That  the  very 
notes  held  as  collateral  security  for  the  pay- 
ment of  his  own  note  to  his  wife  were  de- 
livered up  to  her  when  the  fall  came,  and 
that  she  used  them  in  becoming  a  member 
of  the  firm  of  Banks  &  Co.,  is  the  simple 
and  natural  outcome  of  a  fair,  honest  and 
provident  transaction.  He  had  a  right  to 
secure  his  debt  to  his  vrife,  and  she  had  the 
right  to  permit  him  to  manage  her  collat- 
erals according  to  his  own  will  and  best 
Judgment  We  wholly  fail  to  see  any  firaud 
in  this  particular. 

3.  The  trust  deed  made  by  B^  to  secnie 
the  amounts  due  his  wards— his  minor 
danght»:»— Is  assailed  with  great  vigor  and 
skill,  on  three  grounds  chiefly:  (a)  The 
grantor  was  permitted  by  the  trustee  to 
remain  In  possession  and  management  of 
the  property  conveyed.  The  answer  to  this 
Is  that  Bell  was  perfectly  familiar  with  the 
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stock  farm,  and  doing  btislness,  and  waa 
a.  person  competent  to  Its  conduct.  The 
beneficiaries  In  the  trust  deed  were  his  own 
minor  children,  as  well  as  wards,  and  paren- 
tal affection,  as  well  as  self-interest,  would 
move  him  to  exercise  faithful  care  and  su- 
pervlston  of  the  business.  He  had  large  con- 
trol, certainly,  but  he  did  not  hare  unbridled 
discretion.  The  will  of  the  trustee  was 
never  violated,  and  bis  conduct  was  subject 
always  to  the  trustee's  approval.  Indeed, 
he  and  the  trustee  testify  that,  while  the 
details  of  the  management  were  confined 
largely  to  BeU,  the  general  outlines  were 
adopted  on  conference  with,  and  after  ap- 
proval by,  the  trustee.  There  is  no  hint  of 
any  bad  faith  or  mismanagement  on  the 
part  of  B^  in  his  control  and  direction 
of  the  stock  farm,  dairy,  or  cattle.  We  see 
■no  reason  why  he  should  not  have  been 
employed  'Just  as  he  was.  (b)  But  it  1b 
asserted  that  the  property  conveyed  in  trust 
for  his  wards— the  minor  daughters— was 
largely  in  excess  of  the  debt  designed  to 
be  secured,  and  that  the  time  of  payment 
of  the  debt  was  postponed  12  months.  Re- 
liance is  placed  for  the  maintenance  of  this 
position  upon  the  case  of  Henderson  v. 
Downing,  24  Miss.  106,  and  Bank  v.  Doug- 
lass, 11  Smedes  &  M.  469.  In  the  case  of 
Barkwell  v.  Swan,  69  Hiss.  107,'  the  doc- 
trine contended  for  by  the  learned  counsel 
for  the  appellant,  and  found  in  the  cases  re- 
ferred to  in  24  Miss.  106,  and  11  Smedes  & 
M.  469,  was  declared  to  be  modified  by  sub- 
sequent statutes  which  now  permit  a  sale 
of  the  grantor's  equity  of  redemption  in  the 
mortgaged  property.  If  BeU,  In  this  case, 
sought  to  protect  his  estate  from  attacks  of 
creditors  by  conveying  It  prodigally  and  cx- 
cessivdy  to  secure  preferred  creditors,  and 
by  giving  himself  undue  extension  of  time 
for  payment  of  the  secured  debt,  there  waa 
and  is  nothing  which  precludes  his  general 
creditors  from  proceeding  to  seU  his  equity 
of  redemption  to  satisfy  their  demands,  (c) 
The  objection  taken  to  this  trust  deed  made 
by  Bell  to  secure  his  minor  wards  in  their 
debt  due  from  him  because  made  with 
minors  in  their  absence,  and  with  power 
conferred  on  them  to  appoint  a  substituted 
tmstee,  in  case  of  vacancy  in  that  office,  are 
aU  wlthont  merit  Bell  may  secure  any 
<!reditor,  adult  or  minor,  without  consulting 
the  creditor;  and,  if  the  minors  were  inca- 
pable of  exercising  the  powers  conferred, 
(as  to  which  we  express  no  opinion,)  a  court 
of  equity  could  and  would  see  to  it  that  the 
trust  did  not  fall  for  want  of  a  tnistee.  And 
this  remark  is  applicable  to  the  attack  made 
tipon  the  conveyance  in  trust  made  by  Payne 
for  the  bmefit  of  his  Insane  ward,  Oliver. 

4.  The  only  debt  sought  to  be  secured 
or  paid  by  either  Payne  or  BeU  whose  gen- 
uineness is  caUed  In  question  at  aU  is  that 
sold  to  have  been  due  from  BeU  to  his  wife. 
The  only   circumstance  in  aU   the  volumi- 

'13  South.  Rep.  809. 


nous  record  which  lends  conntenance  to  this 
contention  <lf  it  may  be  said  to  do  so,  which 
is  doubtful  at  the  least)  is  the  fact  that  Bell 
testifies  that  he  burned  the  two  notes  which 
his  wife  held  against  him  when  she  acc^t- 
ed  the  conveyance  from  him  in  payment 
thereof.  We  differ  whoUy  with  counsel  as 
to  the  value  of  this  circumstance.  Indeed, 
we  attach  no  importance  to  it  whatever. 

5.  The  contention  of  appellants  as  to  the 
fraudulent  character  of  the  conduct  of  Payne 
&  BeU  in  charging  Meriwether  with  $115, 
and  debiting  the  sheriff  RoUins  with  the 
same  amount,  of  charging  to  themselves  the 
several  debts  contracted  with  the  firm  by 
their  farms,  their  employes,  their  famlUes, 
and  for  which  they  had  agreed  to  become 
responsible,  and  of  drawing  on  Porter  & 
Macrol  for  an  amount  sufficient  to  pay  their 
taxes.  Individually  and  as  a  firm,  may  be 
disposed  of  without  discussion,  as  palpably 
not  weU  taken.  It  is  not  to  be  forgotten 
that  whUe  the  firm,  assigning,  left  uncon- 
veyed  an  inconsiderable  property,  BeU,  one 
of  the  members,  left  nnconveyed,  indisputa- 
bly. Ills  Interest  In  a  plantation  worth  $2,- 
500,  and  stock  in  a  dairy  company  worth 
$500.  We  decUne  to  pursue  the  matter  fur- 
ther, as  It  is  clear  to  us,  on  every  ground, 
that  the  correct  result  was  reached  In  the 
decree  of  the  court  below.    Affirmed. 


HAWKINS   V. 


«8  IUh.  274) 

JAMES. 


(Supreme    Court    of   Mississippi.    Oct,    1891.) 

LAKDIiOBD  AKS  TeKANT— ACTION  VOB  POSSSaSIOH 
— EVIDBKCB— ReLBVAMCT. 

Where,  in  an  action  to  recover  poeaes- 
aion  of  real  estate,  plaintiff  daima  that  defend- 
ant is  holding  over  aftor  the  expiration  of 
her  tenancy,  and  defendant  denies  the  lease  on 
which  plaintiff  relies,  evidence  of  an  execa- 
tory  contract  of  purchase  by  defendant  from 
plamtifTs  grantor,  and  of  defendant's  posses- 
sion thereundw  for  many  years  prior  to 
plaintiff's  purchase,  is  irrelevant 

Appeal  from  circuit  court,  Adams  county; 
W.  P.  Cassedy,  Judge. 

Action  by  WiUiam  James  against  Zelia 
Hawkins  to  recover  possession  of  certain 
real  estate.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affiirmed. 

Plaintiff  claimed  under  a  written  lease, 
signed  by  defendant  with  her  mark.  De- 
fendant denied  the  execution  of  the  lease, 
and  offered  evidence  to  show  that  she  waa 
the  owner  of  the  demised  premises,  and  had 
been  in  possession  for  .many  years  prior  to 
plaintiff's  purchase,  under  a  written  execu- 
tory contract  of  purchase  from  plaintlfTs 
grantor,  and  that  she  would  be  entitled  to 
a  deed  on  payment  of  a  smaU  balance  of  the 
contract  price.  This  evidence  was  excluded, 
and  this  action  t^  the  court  Is  assigned  as 
error. 

James  Q.  Leach,  for  appellant  Ernest  E. 
Brown,  for  appeUee. 
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OOOFER,  J.  The  evidence  offered  by  the 
defendant  and  excluded  by  the  «ourt  was 
irrelevant,  and  its  exclusion  proper.  The 
question  at  issue  was  whether  the  defendant 
had  become  tenant  to  the  plaintiff  by  exe- 
cuting a  written  contract  to  pay  rent  for 
the  year  1890.  She  denied  that  she  had 
done  BO,  wUle  the  plaintiff  asserted  that  she 
had.  The  fact  that  at  and  before  the  date 
of  the  supposed  contract  she  was  in  posses- 
sion of  the  land  under  an  executory  contract 
of  purchase  did  not  tend  to  prove  or  dis- 
prove the  issue  Joined.  Its  only  effect,  if 
proved,  would  have  been  to  corroborate  the 
testimony  of  the  defendant  by  showing  its 
probability;  but  ttiis  alone  does  not  maJce  it 
relevant  1  Greenl.  Bv.  59;  1  PhiU.  Bv.  c. 
10,  i  3,  and  notes  by  Cowan  &  Hill  and 
Bdwards.  In  Hale  T.  Hills,  8  Oonn.  38,  the 
issue  was  whether  one  Israel  Hills  had,  on 
August  27,  1827,  delivered  to  the  defendant 
a  deed;  dated  June  27,  1826.  It  was  held 
Incompetent  to  show  that,  a  few  days  be- 
fore the  date  of  the  supposed  delivery,  the 
defendant  had  broken  open  the  trank  of 
Israel  Hills,  and  taken  therefrom  the  deed 
and  sundry  other  papers;  and  that,  upon  de- 
fendant's presenting  these  papers  to  the 
grantor,  he  ordered  the  defeudant  "to  put 
them  back  into  the  trunlt,  and  not  to  meddle 
with  them  again."  There  are  some  cases  to 
be  found  in  which  evidence  but  slightly 
tending  to  prove  the  issue  Joined  has  been 
admitted,  but  it  will  be  found  that  In  these 
the  testimony  has  been  relevant,  and  the 
Objection  has  rather  been  to  its  probative 
force  than  to  its  competency.  The  general 
rule  undoubtedly  is  that  a  collateral  and 
inconclusive  fact  may  not  be  given  in  evi- 
dence.   Judgment  affirmed. 

(6t  UlM.  SM) 

RIGCS  V.  COKBR. 
(Supreme   Court    of   Mississippi.    Oct.,    1891.) 

RxFLBviN— When  Lies — Pbbishable  Goods  Bold 
BT  Shkbifp. 
Laws  1884,  p.  84,  provide  that,  on  the 
seizure  of  personal  property  in  a  proceed- 
ing to  establish  a  vendor's  lien  thereon,  the 
sher^  shall  hold  and  dispose  of  the  property 
as  In  replevin.  Code  1880,  g  2618,  proyides 
that  If  replevied  chattels  are  expensive  to 
keep,  or  are  perishable,  they  may  be  sold  by 
the  sheriff,  aa  in  cases  of  attachment.  HM, 
that  if  the  sheriff  sell  chattels  held  by  him 
under  the  former  act  as  being  perishable  or 
expensive  to  keep,  the  defendant  in  the  proceed- 
ing cannot  bring  replevin  against  the  purchaser 
on  tlie  ground  tliat  they  should  not  nave  been 
•old. 

Appeal  from  drcuif  court,  Tunica  county; 
R.  W.  Williamson,  Judge. 

Replevin  by  J.  J.  Riggs  against  N.  Ooker 
foe  certain  logs.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

The  logs  in  question  were  purchased  by 
defendant  at  sherlfTs  sale,  under  the  follow- 


ing proceedings:  KlrUand,  Rich  &  Oo.  and^ 
Bagsw^  &  Nelson  Instituted  suits  in  the  de- 
oult  court  of  Tate  county,  under  Acts  1884,. 
(Laws  1884,  p.  84,)  against  J.  J.  Riggs,  to^ 
recover  of  him  the  purchase  money  of  the 
logs  In  controversy.  The  logs  were  s^zed 
by  the  sheriff,  and  Riggs  was  served  per- 
sonally to  answer  these  suits.  The  Acts- 
of  1884  provide  ttiat  the  sheriff  shall  deal 
with  the  property  seized  as  In  replevin,  and 
the  Code  of  1880  (section  2618)  provides,  In. 
cases  of  replevin,  that  if  tbe  diatteU  "ire  ex- 
pensive to  keep,  or  are  perislmble  artides," 
they  may  be  sold,  as  provided  in  cases  of 
attacbmemt,  *  •  •  and  the  proceeds  of 
sole  shall  be  in  Uen  of  the  things  sold."  The- 
sheriff,  in  the  exercise  of  this  discretion, 
deoned  the  property  seized  both  petlshatde- 
and  exi>ensive  to  keep^  and  acting  upon  hia 
Judgment,  and  under  the  authority  of  the  ' 
statute,  sold  the  prcq^erty  to  defendant, 
Goker,  who  was  not  a  party  to  the  suit, 
and  boxight  the  same,  and  paid  $3,300  for  It 
to  the  sheriff.  The  proceeds  of  the  sale  were 
paid  into  court  Judgment  was  had  against 
Riggs,  and  the  property  seized  condemned  for 
the  payment  of  the  purchase  money,  and  Uie 
court  in  ihe  Judgment  directed  the  proceeds 
to  be  applied  to  the  payment  of  Riggs'  in- 
debtedness to  the  plaintifh.  Riggs  did  not 
in  that  action  contest  these  demands,  nor 
raise  any  objection  to  the  sale,  the  con- 
demnation of  the  property,  or  the  applica- 
tion of  the  proceeds.  He  now  seeks  to  re- 
cover of  Coker,  the  porctiaser  at  the  sherUTs 
sale,  the  said  property  by  replevin,  Instituted 
Willie  the  proceeds  of  the  sale  of  the  prop- 
erty was  in  the  hands  of  the  sheriff,  and 
while  the  said  original  suit  was  pending. 
On  the  trial  of  the  replevin  suit  he  proved 
his  purchase  of  the  logs,  and  possession  un- 
der that  purchase,  and  rested.  Defendant 
offered  In  evidence  the  transcript  of  the 
records  in  tbe  two  suits  against  Riggs  to  re- 
cover the  purchase  money  of  the  property. 
These  records  showed  the  purchase  of  Coker 
at  the  sherlfTs  sale.  Plaintiff  objected  to 
the  introduction  of  this  evidence.  Plaintiff 
then  offered  to  show  that  sherUTs  sale  waS 
Invalid.  This  evidence  the  court  ruled  was 
not  competent  Tliere  was  a  peremptory  tit- 
struction  by  the  court  to  find  for  the  defend- 
ant 

W.  A.  Percy,  for  aiH^dlant  Ira  D.  Ogles- 
by,  for  appdlee. 

CAMPBBLli,  0.  J.  The  porohaser  at  the 
sale  made  by  the  sheriff  acquired  title  to  the 
logs  as  against  the  defendant  in  the  suit 
in  the  progress  of  whidti  the  sale  was  made, 
and  that  person  cannot  maintain  an  action 
against  such  purchaser,  whether  the  logs 
should  have  been  sold  or  not  upon  the  facts 
shown  by  this  record.    Affirmed. 
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(OlUn.  IK) 

MBGOETT   «.    WE8TBBN   UMON   TEEL. 

CO. 
(Snpreme   Conrt   of   MiasissippL    Oct..   1891.) 
Tn.wwtFH  CoMPAXia*— NosDKuvxBT  ov  Mbs- 

•ISL 

An  action  cannot  be  maintained  a^nst 
a  telegraph  companr  for  fiulnre  to  ddiTe^ 
a  tdegram  bjr  which  plaintiff  reqaested  a  tlUrd 
penon  to  aiup  to  him  produce  at  a  certain 
price,  when  it  doea  not  appear  tliat  the  ad- 
dreasee  conld  and  wonld  hare  made  the  ship- 
ment if  he  bad  reoeiTed  the  messageL 

Appeal  from  drcait  conrt,  Wosliingtcm 
eoonty;  B,  W.  WUlianison,  Judge. 

Action  by  W.  McD.  Meggett,  for  tiie  use 
of  H.  Wilczinskl,  against  the  Western  Union 
Tdegraph  Company  for  failure  to  transmit 
a  message.  From  a  Judgment  for  defendant, 
plalntltr  appeals.     Aflirmed. 

Tlie  telegram  in  questicn  was  filed  at  tbe 
Greenyllle,  Ifias.,  office  of  the  tdegraph  com- 
pany after  business  hoars  in  the  erening  of 
2Stb  of  July,  1890,  as  a  nlglit  message,  ad- 
dressed to  H.  Hunter,  at  Clinton,  Mo.,  as  fol- 
lows: "Ship  Immediately,  H»man  Wilcsin- 
skl,  GreeaviUe,  hundred  eadi,  com  and  oats, 
flfty-two,  forty-tme.  Red  hot  Business 
qalet,  Appledown  arriyed  yet?  [Signed] 
W.  McD.  Meggett"  nils  message  was  mi»- 
laid,  and  never  forwarded.  Die  message 
was  not  paid  tor,  and  was  sent  "collect" 
WUcTlnskl  was  compelled  to  buy  oats  and 
com  later,  and  at  an  advanced  price.  The 
damage  claimed  is  the  difference  between 
tbe  price  of  com  and  oats  at  the  time  of 
tbe  deJlTery  of  the  telegram  and  the  price 
paid  by  WUczlnskl  after  giving  the  order. 
There  was  no  evidoioe  as  to  any  contract 
relation  between  Meggett  and  Hunter.  <«■ 
that  Hunter  would  have  shipped  the  oats 
and  com  if  he  had  received  the  telegram 
promptly.  The  court  below  gave  a  peremp- 
toiT  tnstructl<n  for  the  defendant 

a.  p.  Neilson,  for  appellant  Jayne  &  Wat- 
ton  and  Mayes  &  Harris,  for  appellee. 

WOODS,  J.  The  action  of  the  trial  coort 
was  altogether  correct.  The  whole  evidence 
in  the  case  fails  to  show  that  any  loss  sus- 
tained by  the  usee  was  attributable  to  the 
failure  ot  the  appellee  to  transmit  the  mes- 
flaga  There  is  an  absence  of  all  proof  even 
tending  to  show  that  Hunter  had  the  ability 
or  Ute  will  to  sui^Iy  WUczinaU  witli  the 
produce  named  In  the  tdegram  upon  the 
terms  and  conditicNas  contained  therein.  No 
effort  was  made  by  appellant  to  show  that 
Hunt»'  oonld  and  would  have  shipped  at 
the  price  and  on  tbe  terms  stated  in  the  tele- 
gram. If,  in  fact  Hunter  either  could  not 
or  would  not  have  made  tbe  sale  and  ship- 
moit  it  is  Impossible  to  conceive  of  any  loss 
resulting  to  the  usee  by  reason  of  the  failure 
<tf  tbe  telegraph  oompany  to  transmit  the 
inessage.  It  seems  unnecessary  to  cite  au- 
thority or  to  indulge  in  any  ret\souing  to  sup- 
p<Mt  this  view,  whicdi  prevailed  on  the  trial 


As  this  dl^Mses  ot  Oie  cmae,  we  find  It  in- 
appropriate to  pass  upon  any  other  contro- 
verted question  raised  by  ooonsd.    Affirmed. 

(M  Mn.  ISO 
SBARLES  V.  AI^BAMA  &  V.  RT.  CO. 
(Sapreme   Court  of  MisriwBtipi.    Oct,   ISSL) 

CABKIItRV- ISJCKT  10  FaKieKI^^USGHniOK. 

Where  grain  shipped  on  defendant's 
cars  is  found  on  deliTeir  to  be  damaged  by 
water,  the  presnmption  that  the  cars  were  in 
good  order,  raised  by  evidence  that  the  cars 
of  defendant  were  oniveKally  inspected,  as 
provided  by  the  roles  of  the  company,  and 
would  have  been  condemned  if  in  bad  oraer,  ia 
not  conclasire,  bat  the  question  of  tlieir  condi- 
tion is  for  the  jmy. 

Appeal  from  circuit  coort,  Warroi  county; 
J.  D.  Gilland,  Judge. 

Action  by  C  J.  Searies  against  the  Ala- 
bama &  TidEsbnrg  Railway  Company  for  in- 
jury to  frei^t  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Reversed. 

Plaintiff  shipped  three  car  loads  of  oats 
over  defendant's  road  to  Meridian,  thence 
over  connecting  lines  to  Atlanta,  GfL,  under 
a  through  bin  of  lading,  freight  bdng  paid 
in  advance.  Tbe  oats  were  cairled  through 
in  the  same  cars,  not  being  unloaded  in 
trantit  at  alL  'When  tbe  oats  reached  At- 
lanta tbe  original  seals  of  the  cars  had  not 
been  brolten,  but  they  were  f  ouna  to  be  wet 
and  oonsideraldy  damaged.  Sea  ties  had  sold 
the  oats  by  sample  throusb  a  broker,  but 
tbe  purchasers  refused  to  take  tbe  oats  at 
the  contract  price,  and  Searies  was  forced 
to  resell  them  at  a  greatly  reduced  price, 
on  account  of  their  damaged  condlti<». 
Searies  brought  this  action  against  tbe  Ala- 
bama &  Vicfcsburg  Railway  Company  to  re- 
cover $522.50  damages;  this  being  the  dlfller- 
ence  between  the  price  for  which  the  oats 
bad  been  sold  before  shipment  and  the  price 
received  for  same.  On  the  trial  it  was 
shown  ttaat  three  bUIa  (tf  lading  were  given 
to  plaintiff,  one  for  each  car  shipped;  the 
first  on  February  3,  1890,  the  other  two  Feb- 
ruary 4t  1890.  The  first  and  second  cars  left 
Vic^sburg  on  the  6tb  of  February,  and  tbe 
third  on  February  eth.  They  w«e  received 
in  Meridian,  and,  after  a  short  delay,  for> 
warded.  PlaintifTs  evidence  was  to  tbe 
effect  that  the  oats  were  in  goou  condition 
when  they  were  ddlvered  to  defendant  at 
yi<toburg,  and  were  damaged  when  they 
reached  Atlanta.  Plaintiff  showed  by  its 
car  inspector  that  it  was  the  universal  baUt, 
under  a  rule  of  tbe  company,  to  carefully 
Inspect  an  cars  before  they  were  allowed  to 
be  loaded  with  freight.  He  bad  no  recollec- 
tion as  to  these  particular  cars,  but  was  sure 
they  were  in  good  repair,  or  they  would 
have  been  condemned.  Tliere  was  a  per- 
emptory instractlon  given  to  find  for  the  de>- 
fendant.  There  was  a  verdict  and  Judg- 
ment for  defendant    Plaintiff  appealed. 

Dabney  &  McOabe,  for  appellant  BIrcbett 
ft  Sbdton  and  W,  L.  Nugent,  tor  appellee. 
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WOODS,  J.  On  all  the  evidence  submit- 
ted in  the  trial  court  it  cannot  be  safely 
affirmed  that  there  was  no  disputed  ques- 
tion of  fact  for  a  Jury.  The  Inquiry  as  to 
the  railway  company's  alleged  negligence  In 
shipping  the  grain  in  unsafe  and  unsuitable 
cars  was  met  by  the  evidence  of  the  car  In- 
spector of  appellee  as  to  his  universal  habit, 
and  the  rules  of  the  company  touctilng  the 
examination  and  sending  out  of  all  cars. 
This  evidence,  we  agree  with  the  coiirt  be- 
low, raised  a  presumption  of  the  sufficiency 
of  the  cars  used  In  making  this  particular 
shipment,  and,  If  no  other  evidence  were  to 
be  found  in  the  record,  the  peremptory  in- 
struction might  be  maintained.  But  the  pre- 
sumption of  the  sufficiency  of  the  cars  em- 
ployed was  met  by  another  presumption, 
arising  oat  of  the  evidence,  showing  the  con- 
dition of  the  cars  and  their  loads  upon 
reaching  the  point  of  destination.  The  three 
cars,  BO  far  as  the  record  shows,  were  then 
In  the  condition  in  which  they  were  when 
started  from  Yiclcsburg,  each  one  sealed, 
and  untouched  and  undisturbed,  and  the  en- 
tire load  of  each  was  seriously  damaged  by 
water.  In  the  absence  of  any  countervail- 
ing evidence^  the  reasonable  presumption 
must  be  indulged  that  the  damage  was  oc- 
casioned by  rainfall  penetrating  and  striiclng 
through  Inadequate  and  unsuitable  cars;  and 
so,  on  all  the  evidence,  the  question  of  fact 
as  to  the  railway's  negligence  in  furnishing 
insufficient  and  Insecure  cars  originally  was 
one  for  the  Jury's  determination.  The  pre- 
sumption created  by  the  car  inspector's  evi- 
dence In  favor  of  the  sufficiency  of  the  cars 
waB  a  reasonable,  but  not  a  conclusive,  one. 
The  presumption  of  insufflciency,  growing  out 
of  damage  to  the  grain,  on  the  facts  proven, 
was  reasonable  also,  but  not  conclusive,  and 
the  jury  should  have  been  permitted  to  pass 
upon  the  question  of  fact  raised  by  this 
conflicting  evidence.  Reversed,  and  re- 
manded for  a  new  trial 


(69   Mlas.   62S) 

BAGOBTT  V.  STATE. 
(Supreme  Court  of  Mississippi.    April,    1892.) 
Rbcbiviho  Stolbx  Monet— Indictment— Shfw- 

CIRKCT  OF  DbSCRIFTION. 

An  indictment  which  charges  merely 
that  defendant  received  stolen  money  consist- 
ing of  $200  In  United  States  banlc  notes,  of 
the  value  of  $200;  $200  United  States  cur- 
rent, of  the  value  of  $200;  and  $200  of  Unit- 
ed States  treasury  notes,  of  the  value  of  $200, 
— is  bad  for  not  more  particularly  describing 
the  stolen  property,  or  averring  that  such  de- 
scription cannot  be  given  because  unknown 
to  the  grand  jury. 

Appeal  from  circuit  court,  Lincoln  county; 
J.  B.  Chrlsman,  Judge. 

Bill  Baggett  was  convicted  of  receiving 
stolen  money,  and  appeals.     Reversed. 

The  indictment  charged  defendant,  in  one 
count,  with  stealing  $200  in  United  States 
bank  notes,  of  the  valne  of  $200;  $200  United 
States  ourrencor,  of  the  value  of  $200;   and 


$200  of  United  States  treasury  notes,  of  the 
value  of  $200.  In  the  second  count  he  Is 
charged  with  having  received,  knowing  it  to 
be  stolen,  money,  described  as  In  tlie  first 
coimt  A  motion  by  defendant  to  quash  tills 
indictment  was  overruled  by  the  Court  below. 
Among  other  causes  set  out  in  the  motion  to 
quash  -waa  the  following:  Because  the  in- 
dictment failed  to  charge  the  kind  and  d& 
nomination  of  the  bank  notes,  etc.,  charged 
to  have  l>een  stolen.  The  only  evidence  on 
this  point  was  that  the  money  stolen  was  one 
$100  Ull,  one  $20  gold  piece,  and  some  $20 
bills,  making  in  all  $200. 

H.  Cassedy  and  A.  0.  MoNalr.  for  appel- 
lant    T.  M.  Miller,  Atty.  tien.,  for  the  State. 

CAMPBELL,  C.  J.  Accordhig  to  the  text- 
bool&s  treating  of  the  subject,  and  numerous 
adjudications  by  the  courts  of  £ngiaud  and 
America,  this  Indictment  Is  bod  for  not  stat- 
ing the  denomination  of  the  bills  stolen  or 
received,  or  in  some  way  more  particularly 
describing  them,  or  some  of  them,  or  aver- 
ring that  It  could  not  be  done  because  It  was 
unknown  to  the  grand  Jurors.  We  confess 
our  Inability  to  perc^ve  the  reason  or  wis- 
dom of  the  requirement  of  such  particularity 
In  Indiotments,  but  so  the  law  appears  to  be; 
and,  as  we  have  no  statute  changing  the  com- 
mon law  on  this  subject,  we  do  not  feel 
at  liberty  to  disregard  the  rule  so  general- 
ly announced  in  the  books.  This  indictment 
would  probaUy  be  held  good  In  Massachu- 
setts, but  in  that  state  alone,  in  the  absence 
of  a  statute  affecting  the  question.  If  Hie 
Indictment  was  hdd  good  according  to  the 
ruling  in  McKane  v.  State,  11  Ind.  195,  where 
the  "dollars"  were  assumed  to  Import  one- 
dollar  pieces,  the  verdict  here  would  be  bad 
as  unsupported  by  the  evldenoe,  wiilch  falls 
to  show  a  single  one-dollar  bUl  among  those 
stolen.  The  motion  to  quash  the  indictment 
should  have  been  sustained.  Reversed,  In- 
dlctmoit  quashed,  and  cause  remanded  for 
a  new  Indictment,  to  await  which  the  pris- 
oner will  be  held  for  answer. 


(«  HIM.   a79> 
YOUNG  V,  BARB. 

(Supreme  Court  of  Mississippi.    April,    1892.) 

Dnlavfui.  Entkt  and  Dbiainbb— Action  bt 
assioneb. 
Where  the  owner  of  a  lot  of  land  con- 
veys Itj  bnt  is  unable  to  put  the  grantee  in 
possession  of  a  strip  on  one  side  thereof  be- 
cause an  adjoining  owner  has  moved  her  fence 
so  as  to  inclose  it  with  her  own,  such  grantee 
is  an  assign  of  the  person  deprived  of  pos- 
session, within  the  meaning  of  Code,  §  2645, 
authorizing  such  assigns  to  bring  an  action  of 
unlawful  entry  and  detainer. 

Appeal  from  circuit  court,  Hancock  county; 
S.  H.  Terral,  Judge. 

Action  of  unlawful  entry  and  detainer  by 
Bppie  E.  Barr  against  Rosa  Xoung.  From  a 
Judgment  for  plaintiff,  defWdant  appeals. 
Athmied. 

The  strip  of  land  in  dispute  was  part  ot  a 
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lot  in  Wareland,  Miss.,  T7hlch  Mrs.  Barr  bad 
a  short  time  before  bought  from  Mrs.  Shrop- 
shire, who  conveyed  to  her  the  whole  of 
tlie  lot,  and  put  her  In  possession  <rf  all  of  It 
but  the  strip  in  question.  She  could  not 
put  her  In  possession  of  this  because  a  few 
days  before,  in  the  absence  of  Mrs.  Shrop- 
shire, defendant  entered  upon  and  moved 
her  division  fence  upon  Mrs.  Shrc^shlre's 
Indosure  about  10  feet,  so  as  to  embrace  tn 
her  Inclosure  the  strip  in  controversy.  Mrs. 
Barr  brought  this  acticm  to  recover  posses- 
sion of  the  land.  The  fence,  as  It  stood 
at  the  time  Mrs.  Young  moved  It,  was  where 
tt  had  been  put  over  eig^t  years  before  by 
ttie  hnsband  of  Mrs.  Shopehlre  after  a  sxu-- 
y^  in  order  to  locate  it  on  the  true  eastern 
bocmdary  of  the  lot  There  was  some  ev- 
idence to  show  that  this  fence  was  built  by 
Mrs.  Shropshire  and  the  then  owner  of  the 
Young  loit  Jointly,  each  party  paying  half  the 
expenses.  Defendant  never  made  any  claim 
to  the  strip  tn  dispute,  or  objected  to  the  oo 
cnpation  of  the  land,  until  Mrs.  Shropshire 
sold  her  lot.  Defendant's  contention  was 
that  the  action  accrued  before  the  convey- 
ance to  Mrs.  Barr,  and  therefore  she  had  no 
right  to  maintain  this  action  under  Ck>de 
1880,  §  2645;  and  In  support  of  this  view  It 
was  urged  that  the  word  "assigns,"  as  used 
tn  the  statute,  does  not  mean  the  vendee 
or  grantee  of  the  person  ousted,  but  one  who 
holds  a  distinct  and  separate  assignment  In 
writing  to  sue  for  the  poesesslcxi.  There 
was  a  peremptory  instruction  by  the  court 
below,  on  the  trial,  to  find  tor  i^Intifr. 

Ford  &  Ford  and  Robert  Ix>wry,  for  appel- 
lant E.  J.  Bowers  and  Nugent  &  McWilUe, 
for  appellee. 

OOOPBR,  J.  There  can  be  no  question 
that  Mrs.  Shropshire  Intended  to  convey  to 
the  appellee,  and  did  convey,  If  she  herself 
had  title,  a  lot  of  land  206  feet  wide,  nor  that 
the  land  in  controversy  Is  a  part  of  this  lot. 
Mrs.  Barr  is  therefore  the  "assign"  of  Mrs. 
Shropshire,  whose  possession  was  ■  unlaw- 
fully Invaded,  and  may  maintain  the  present 
action  Just  as  Mrs.  Shropshire  might  have 
done  if  she  had  continued  owner.  The  facts 
In  reference  to  the  entry  by  Mrs.  Young  are 
undisputed,  and  disclose  tliat  invasion  of  the 
right  of  the  occupant,  which,  as  was  stated 
tn  PaTfc»  V.  Eason,  68  Miss.  290,  8  South.  Rep. 
844,  the  action  of  unlawful  entry  and  de- 
tainer was  given  to  remedy.  The  Judgment 
is  affirmed. 

(46  La.  Ann.  lOtf) 
HBWES  et  al.  t.  BAXTER.    (No.  1,435.) 
(Saiweme  Court  of  Louisiana.    July  Term, 
1893.) 

AnoiBmHT  or  Tutor  —  yAUDiTr— FAauax  to 
Fn.B  Imtehtobt— Pabtitiom  —  Riohts  o*  Fab- 
TII8— Afpeai^— Who  mat  Taks. 

On  Motion  to  DismisB. 

Defendant  is  not  affected  by  a  declara- 
tion in  the  judgment  that  it  is  in  his  favor 
T.18ao.no.20— 52 


when  in  reality  it  is  against  Mm.  He  has  the 
right  to  appeal  from  it  to  correct  any  errors. 
Police  Jury  v.  Succession  of  McDonogli,  8  La. 
Ann.  362;  Second  Municipality  v.  Duncan,  2 
La.  Ann.  182. 

On  Merita. 

1.  Where  defendants  in  a  partition  suit  ex- 
cept that  one  of  the  coplaintiSs,  who  alleges 
himself  to  be  the  natural  tutor  of  his  minor 
child,  is  not  sach,  and  on  the  trial  of  their  tat- 
ception  show  that  although,  under  an  order  of 
court  authorizing  the  father  to  qualify  as  tutor, 
be  hal  talcen  an  oath  as  such,  he  bad  never 
cansed  (as  the  law  requires)  the  abstract  of  in- 
ventory of  the  minor's  property  to  be  recorded, 
which  protects  the  minor  through  a  mortgage, 
and  that  no  "letters  of  tutorship"  had  ever 
been  issued,  the  exception  should  be  sustained 
as  to  this  coplaintiff,  who  should  be  dismissed 
from  the  suit,  and  it  should  be  remanded,  to 
be  proceeded  with  according  to  law. 

2.  The  facts  that  on  the  application  of  a 
father  so  claiming  to  be  tutor  a  family  meet- 
ing had  been  called  by  the  court  to  consider 
whether  the  father,  as  tutor,  should  institute  a 
partition  suit;  that  it  had  recommended  that 
he  should  do  so;  that  its  deUberations  had 
been  homologated,  and  the  suit  authorized  to 
be  brought  by  the  judge, — ^will  not  cut  the  de- 
fendants, who  are  third  partieSj  oflf  from  their 
right  of  protection  against  possible  sacrifice  of 
the  property  and  future  litigation  arising  from 
proceedings  of  questionable  vaUdity. 

3.  Defendants  in  partition  having  direct 
substantive  rights  of  their  own,  and  interested 
not  only  in  the  price  to  be  obtained,  but  in  the 
title  to  be  conveyed,  by  reason  of  their  con- 
tinuing obligation  as  covendors  of  the  property 
to  be  sold,  have  the  right  to  insist  that  pro- 
ceedings of  doubtful  legality,  which  have  not 
yet  reached  consummation,  but  are  in  process 
of  formation,  shall  be  placed  securely  beyond 
the  danger  point,  and  not  permitted  to  pass  ou 
to  finality. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  parish  of  Iberia; 
Felix  Voorhles,  Judge. 

Action  by  Harry  B.  Hewes  and  others 
against  John  P.  Baxter,  tutor  and  executor, 
for  partition.  From  a  judgment  ordering  a 
partition,  defendant  appeals.    Reversed. 

P.  H.  Mentz  and  W.  J.  Burke,  for  appel- 
lant Foster  &  Brouasard  and  L.  T.  Dnlany, 
for  appellees. 

NICHOLLS,  C.  J.  This  action  la  one  for 
the  partition  of  certain  property,  movable, 
immovable,  and  credits,  in  the  parish  of 
Iberia,  between  Joint  owners.  The  plalntlfls 
are  Harry  Hewes,  Miss  Rose  Mary  Leltch, 
and  J.  W.  Stokoe,  personally,  and  in  his 
capacity  as  natural  tutor  of  his  minor  son, 
Nell  W.  Stokoe,  Issue  of  his  marriage  with 
his  deceased  wife,  Mattie  J.  Stokoe.  The  de- 
fendant is  J.  P.  Baxter,  as  tutor  of  the  minors 
Baxter  Mllmo,  Walter  Milmo,  Gertie  Mllmo, 
and  Bernard  Milmo,  and  also  as  executor 
of  the  estate  of  Bernard  B.  Milmo,  the  father 
of  these  last-mentioned  minors.  Plaintiffs 
alleged  that  the  property,  of  which  an  item- 
ized list  and  description  was  annexed  to  the 
petition,  was  owned,  held,  and  possessed  by 
petitioners  and  the  before-named  minor  chil- 
dren of  Bernard  B.  Milmo  In  Indlvtsion,  and 
that  they  desired  and  demanded  a  partition 
thereof;  that  the  firm  of  Milmo,  Stokoe  & 
Co.,   to  wliich  the  said  property  once  be- 
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longed,  had  been  dlssolTed  by  the  deatb  of 
Bernard  B.  Mllmo  and  Mrs.  Mattle  J.  Stokoe, 
partners  therein,  and  a  final  and  full  set- 
tlement of  said  partnership  had  never  been 
naade;  that  Harry  Hewes  owned  the  undi- 
vided three-eighteenths  of  said  property; 
that  Rosa  Mary  Leitdi,  who  Is  a  daughter 
of  Mattle  J.  Stokoe  by  a  first  marriage,  and 
a.  minor  duly  relieved  from  the  disabilities 
of  minority  by  a  judgment  of  court,  owned 
the  undivided  one-fourth  of  five-eighteenths; 
that  the  minor  Neil  W.  Stokoe  owned  the 
undivided  one-fourth  of  fire-elgbteenths;  that 
J.  W.  Stokoe  personally  owned  the  undi- 
vided one-half  of  five-eighteenths,  and  that 
the  four  minors,  represented  by  their  tutor, 
J.  P.  Baxter,  owned  the  undivided  ten-dght- 
eentha  which  they,  the  only  forced  heirs, 
inherited  from  their  father;  that  Miss  Rosa 
Mary  Leltch  and  Neil  W.  Stokoe  acquired 
their  Interest  by  inheritance  from  their 
mother,  Mattle  J.  Stokoe,  which  they  were 
seised  and  in  possession  of  as  sole  and  forced 
heirs;  that  there  were  no  debts,  and  Rosa 
Mary  Leitch  had  accepted  unconditionally 
the  succession;  that  J.  W.  Stokoe,  as  tutor 
of  the  minor  Nell  W.  Stokoe,  had  caused  a 
family  meeting  to  be  convened  on  behalf  of 
said  minor,  and  that  said  family  meeting, 
whose  proceedings  had  been  homologated, 
recommended  that,  on  behalf  of  said  minor, 
his  tutor  institute  proceedings  for  a  partition; 
that  all  of  said  property  was  of  such  a  na- 
ture and  kind  that  it  was  detrimental  to  the 
owners  to  hold  the  same  in  indl vision,  and 
that  a  partition  thereof  was  necessary,  and 
that  it  Should  be  made  by  licitation.  Peti- 
tioners prayed  for  citation  upon  Baxter,  as 
tutor  and  testamentary  executor;  that  there 
be  Judgment  In  their  favor,  recognizhig 
them  as  co-owners  of  said  property,  and  or- 
dering and  decreeing  the  sale  thereof  for  the 
purpose  of  effecting  a  partition  among  all 
the  co-owners;  that  on  the  part  of  the  majors 
said  property  be  sold  for  cash,  and,  so  tav 
aa  the  interest  of  each  and  all  of  the  minors, 
that  it  be  sold  upon  such  terms  and  condi- 
tions as  might  be  recommended  by  a  family 
meeting  convened  in  their  behalf;  that  ex- 
perts be  appointed  to  examine  into  the  na- 
ture and  kind  of  said  property,  and  to  re- 
port to  the  court  whether  or  not  It  was  sus- 
ceptible of  division  in  kind;  that  an  es- 
timative Inventory  be  made  of  said  property; 
that  the  Judgment  ordering  the  sale  also  or- 
der and  decree  that  the  final  partition  be  re- 
ferred to  a  notary  in  order  that  a  partition 
be  made  between  all  the  co-owners,  and  ac- 
cording to  law;  that  Stokoe,  as  tutor  of  his 
minor  child,  be  authorized  to  stand  in  Judg- 
ment as  recommended  by  the  family  meet- 
ing. On  the  30th  May,  1802,  the  district 
Judge  signed  an  order  by  which  he  author- 
ized J.  W.  Stokoe,  as  tutor,  to  prosecute  the 
proceedings,  and  to  stand  in  Judgment  as 
the  representative  of  the  minor.  In  accord- 
ance with  tte  recommendation  of  the  fam- 
ily meeting  held  in  that  behalf;    appointed 


experts  to  examine  and  report  tinder  oath 
the  nature  and  condition  of  the  property 
sought  to  be  partitioned,  and  directed  the 
taking  of  an  estimative  inventory  of  the 
same.  The  defendant,  Baxter,  as  tntor,  filed 
an  exception  to  the  effect  that  J.  W.  Sto- 
koe was  not,  and  never  had  been,  tutor 
of  the  minor  Nell  W.  Stokoe;  that  the  ab- 
stract of  Inventory  showing  the  amotmt  and 
value  of  the  property  of  said  minor  Iiad 
never  been  recorded;  that  no  appointment 
of  said  J.  W.  Stokoe,  as  tutor,  had  been 
made,  or.  If  made,  that  the  appointment 
was  absolutely  null,  void,  and  without  ef- 
fect; that  no  "letters  of  tutorship"  had 
ever  Issued  to  the  said  Stokoe  from  the 
court,  and  that  he  was  without  appoint- 
ment or  authority  of  any  kind  to  represent 
the  minor;  that  at  the  time  he  applied  for 
the  convocation  of  a  famUy  meeting  to  au- 
thorize him  to  bring  the  suit  In  behalf  of  the 
minor  he  had  not  taken  the  oath  required 
by  law,  and  that  he  was  without  authori- 
ty to  petition  for  the  said  meeting,  and  that 
tiie  holding  of  the  same  was  without  effect 
of  any  kind,  and  that  all  the  proceedings 
relative  thereto  were  null  and  void,  and  that 
iail  the  parties  alleged  by  the  plaintiffs  to 
be  co-owners  of  the  property  sought  to  be 
partitioned  were  not  represented.  For  these 
reasons  he  prayed  that  the  suit  be  dismiss- 
ed. This  exception  having  be^i  overruled, 
defendant  filed  an  answer,  in  which,  after 
pleading  the  general  issue,  it  was  admitted 
that  the  minor  children  of  Bernard  B.  Milmo 
were  owners  of  ten-dghteenths  of  the  prt^er- 
ty  described  in  plaintiffs'  petition,  but  spe- 
cially denied  that  J.  W.  Stokoe  had  any 
right  or  title  to  any  part  of  the  property, 
or  that  Rosa  Leitch  or  Nell  Stokoe  had 
ever  acquired  title  to  any  part  of  the  same. 
The  answer  declared  "that  the  property  be- 
longed solely  to  the  estate  of  Mrs.  Stokoe, 
deceased;  that  J.  W.  Stokoe  was  the  ex- 
ecutor of  the  last  will  and  testament  of 
said  deceased,  and  that  the  said  estate  was 
in  his  possession  solely  and  exclusively  as 
such  executor;  that  legatees  were  named  In 
the  will;  that  J.  W.  Stokoe  had  never  filed 
any  account  of  his  gestion,  that  he  had 
never  distributed  the  property  as  required 
by  the  last  will,  and  that  neither  the  lega- 
tees imder  said  will,  nor  the  heirs  of  the 
said  deceased,  had  acqtilred  title  to  or  pos- 
session of  said  property,  and  that  none  Oit 
them  were  owners  of  any  part  of  the  prop- 
erty of  said  estate;  that  no  orders  had  ever 
been  obtained  by  said  executor,  nor  had 
any  petitions  asking  for  such  orders  ever 
been  presented  to  any  court,  asking  for  the 
distribution  of  the  pr(^>erty  or  assets  of 
said  estate,  or  for  the  payment  or  delivery 
of  the  legacies  named  in  the  last  will  and 
testament  of  said  deceased;  that  the  entire 
property  of  said  estate  sUII  remained  as 
it  was  at  the  moment  of  the  probate  of  the 
said  last  will  and  testament;  that  title  to 
the  property  was  solely  1q  the  said  executor 
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tai  Ida  Mid  cavMfty.  to  wMeh  capacity  ba 
had  not  tlia  li^t  to  aoe  tor  a  paradoD." 
DeCndanta  prayed  that  tba  drnnand  ba  dl» 
mined,  aad  tot  trial  tu  Jniy. 

Tbe  case  having  gone  to  trial,  the  Jniy  i«- 
tnmed  a  Ta<dict  as  toOowat  "Verdict  for  de- 
tondant.  Inasmndi  aa  the  property  cannot 
be  divided  In  kind.  It  la  onr  oplnlui  that  the 
nle  ot  said  property  at  pabUc  sate,  In  parts, 
would  work  to  better  advantage  to  all  pap- 
tles  concerned  In  this  snlt.  [Signed]  John 
Bpoossard,  Foreman."  The  court,  on  the 
verdict  so  toond,  rendned  tbe  following  Judg- 
ment: "The  above  nnmbered  and  entitled 
cause  having  been  duly  fixed  tor  trial  by 
Jury,  and  a  Jury  having  been  duly  Impanded, 
and  the  said  cause  having  been  duly  taken 
up  and  tried  before  said  ivxy,  and  the  ev- 
idence and  the  law  being  In  favor  of  the  de- 
fendant and  against  the  plalntlffB,  and  the 
verdict  of  the  Jury  being  in  the  following 
words,  to  wit:  "Verdict  for  defendant  In> 
asnrach  as  the  property  cannot  be  divided 
In  kind.  It  is  onr  opinion  that  the  sale  of 
said  property  at  pnUlc  sale^  in  parts,  would 
work  to  better  advantage  to  all  parties  con- 
cerned in  this  sntt.  John  Broossard,  Vor^ 
man,'— it  la  tbetef<n«  ordered,  adjndged,  and 
decreed  that  tbe  property  described  in  plain- 
tUEs'  petition  be  sold  at  pnhUe  aoctioa  by 
the  sherill  of  this  parish,  to  effect  a  parti- 
tion between  them,  and  'Uiat  the  same  be 
sold  in  i>arts,  to  wit:  The  land  between 
Main  St,  In  Jesnarette,  La.,  and  the  Bayoa 
Teche,  and  the  buildings.  Improvements,  and 
machinery  thereon,  be  sold  together,  and 
that  the  steamboat  Rosa  M.  Stokoe,  the 
pull  boat,  logs,  lumber,  and  open  accounts, 
and  the  lot  of  land  in  said  town  next  to  the 
railroad,  be  sold  sq;>arate]y.  It  is  further 
ordered,  adjudged,  and  decreed  that  the 
plain tlffw  pay  the  coats  of  this  suit  It  la 
(nrtber  ordered,  adjudged,  and  decreed  that 
A  fiUDlIy  meeting  compoeed  of  the  nearest 
rdativea  of  the  minon  co-owners  of  this 
^n^terty  and  parties  to  this  suit  be  convened 
before  Letmoe  R.  Belahoussaye,  notary  pub- 
lic In  and  for  the  i>ari8h  of  Iberia,  for  the 
purpose  ot  fixing  the  terms  of  said  sale  In  so 
tar  as  said  mtnors  are  concerned,  and  to 
safeguard  their  Interests."  From  this  Judg- 
ment the  defendant  appealed.  Plaintiffs 
flled  a  motion  In  the  supreme  court  to  dls- 
mlBi  the  appeal  on  tbe  grounds:  (1)  "That 
the  Judgment  being  In  favor  of  appellant  In 
tato,  and  ordering  Just  what  he  asked  and 
wished,  so  far  aa  tbe  testimony  and  Judg- 
ment shows,  he  has  no  right  to  an  appeal." 
(SS)  TTbe  testiniony,  evidence^  and  Judgment 
of  the  lower  court  and  verdict  of  the  Jniy, 
having  granted  him  what  he  asked,  wished, 
aad  nqvested,  he,  in  case  of  partition  under 
aneh  drcamatancea,  la  not  entitled  to  an  iq>- 
peal,  aad  aa  appeal  fnnn  a  Judgment  In  bis 
tevor  win  ba  dismissed."  (8)  "Where  there 
la  a  Jodgment  In  fbvor  of  the  appellant 
gnuttag  hia  tba  mod*  and  manner  of  doing 


what  he  asks,  the  appeal  taken  by  him  will 
ba  diamlssed." 

The  record  talla  to  bear  ttw  appoUeea  ool 
In  tfaair  atatementa  In  the  motion  to  dto> 
miss.  Defbndanta  have  constantly  leslated 
plalntlfla'  demand,  and  sought  to  hava  It  dia- 
mlssed. At  no  time  have  they  abandoned 
their  oppoaitlcm.  The  fact  that  the  Judge  In 
rendering  Judgment  declared  that  the  de- 
cree was  rendered  by  reason  ot  the  law  and 
ttia  evidence,  and  the  vardlct  of  the  Juiy  be- 
ing in  fav(H-  of  defendants  and  against  ths 
plalntlffB,  amonnta  to  nothing,  in  view  of  the 
decree  Itself,  which  was  adverse  to  the  dfr 
fondants  on  issues  raised  and  presented  by 
them.  In  the  case  of  Police  Jury  v.  Succea- 
slon  of  McDonogh,  8  La.  Ann.  862,  thia 
court  said:  "A  party  may  appeal  from  a 
Judgment  rendered  in  bis  favor,  and  at  hit 
own  Instanca,  to  correct  any  errors  In  It** 
Aa  a  matter  of  course,  a  mere  declaration 
by  either  Judge  or  Juiy,  or  by  both,  that  a 
Judgment  is  one  In  favor  of  a  defendant, 
when  in  reality  it  is  one  against  him,  can 
have  no  effect  as  against  the  facta  disclosed 
by  the  record.  There  is  no  merit  In  the  mo- 
tion to  dismiss.  The  appeal  is  ■ustalned. 
Second  Municipality  r.  Duncan,  S  La.  Ann. 
182;  Police  Jury  v.  Baccession  of  McDonogh, 
8  La.  Ann.  862. 

The  defendants  and  appellants  contend 
moat  earnestly  that  the  district  court  should 
have  sustained  the  first  exception  filed  by 
them,  which  was  to  the  effect  "that  J.  W. 
Stokoe  was  not  authorised  to  represent  bis 
minor  child,  for  the  reason  that  the  abstract 
of  inventoiy  showing  the  amount  and  valua 
of  the  property  ot  tha  minor  bad  never  been 
recorded,  and  that  It  any  appointment  of 
sold  St(Aoe,  as  tutor  of  said  minor,  had  been 
made,  (which  was  expressly  denied,)  said  ap- 
pointment was  absolutely  null,  roid,  and 
without  effect  of  any  kind;  and  that  bo 
"letters  of  tutorship  having  Issued  from  tbe 
district  court,  be  should  be  b^  to  be  with- 
out appointment  or  authority  of  any  kind 
to  represent  tha  minor."  The  record  shows 
that  on  tha  29th  of  April,  1892,  J.  W. 
Stokoe  filed  in  the  district  court  for  Iberia 
a  petition,  in  which  he  alleged  that  bla  wife, 
Mattle  J.  Stokoe,  had  died  In  that  parish; 
that  her  succession  had  been  opened,  and 
an  estimative  inventory  of  her  estate  had 
been  made  and  duly  filed  and  recorded  lo 
Iberia  parish;  that  his  said  wife  bad  died 
leaving  one  minor,  the  Issue  ot  her  irarriage 
with  him,  and  that  said  child  bad  hiberlted 

tbe part  ot  her  estate,  and  was  tbe 

owner  thereof;  that  aald  minor  was  named 
NeU  Stokoe;  that  he  (petltlonei)  waa  tbe 
tutor  by  nature,  and  desired  to  tpntUtr  u 
such,  as  no  tutor  bad  been  appointed  to  rep- 
resent tbe  minor,  and  be  tberetore  prayad 
to  be  allowed  to  qualltf  aa  natural  tutor. 
We  find  on  tbe  same  day  an  order  «t  tbe  dla- 
trict  derk  that  "considering  tbe  petltton.  It  la 
ordered  that  J.  W.  Stokoe  be  allowed  «• 
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quality  as  natural  tutor  to  bis  minor  child, 
Neil  Stokoe,  Issue  of  liis  marriage  with 
Mattie  J.  Stokoe,  and  that  an  extract  of  the 
iuventoiy  of  the  property  of  said  minor,  as 
shown  by   the  estlmatiTe  Inventory   made 

on  the day  of ,  18—,  of  the  estate 

of  J.  W.  Stokoe,  [Mattie  J.  Stokoe?]  be  duly 
recorded  upon  the  mortgage  books  of  Iberia 
parish."  We  find  that  on  the  30th  April, 
1892,  J.  W.  StcAoe  took  the  oath  of  office  as 
natural  tutor  to  the  minor  child,  but  we  find 
no  further  order  relative  to  his  appolutiucnt 
or  conftrmatlon,  and  no  evidence  was  adduced 
to  show  that  letters  of  tutorship  had  ever 
been  issued  to  him,  although  that  fact  was 
expressly  put  at  Issue.  The  record  further 
shows  that  on  the  25th  of  April,  1801,  an  in- 
ventory with  appraisement  was  made  of  the 
property  of  the  succession  of  Mattie  X 
Stokoe,  and  filed  In  the  office  of  the  district 
cleifc  <m  the  same  day,  but  that,  up  to  the 
date  of  the  rendition  of  the  Judgment  In  this 
case  in  the  district  court,  neither  this  in- 
ventory nor  any  abstract  thereof  had  been 
recorded  in  the  mortgage  hooka  of  the  office 
of  the  recorder  of  the  parish  of  Iberia.  De- 
fendants call  our  attention  to  articles  321  and 
335  of  the  CivU  Code,  the  first  of  wliich 
declares  that  "in  the  several  cases  In  wUch 
the  tutor  is  not  required  to  give  bond  it  shall 
be  the  duty  of  the  derk  of  the  district  court 
of  the  parish  In  which  the  appointment  is 
to  be  made,  to  furnish  a  certificate  of  the 
amount  of  the  minor's  property  according  to 
the  inventory  on  ffie  in  his  office.  Tills  cer- 
tificate must  be  recorded  in  the  mortgage 
book  of  the  parish  in  which  the  tutor  re- 
sides, and  a  certificate  to  that  effect  signed 
by  the  recorder  of  mortgages  must  be  pre- 
setted to  the  Jndge  before  he  can  make  the 
appointment  or  authorize  letters  of  tutor- 
ship' to  be  issued;"  and  the  second  that  "the 
letters  of  tutorship  shaU  not  be  delivered 
to  the  tutor  until  he  shall  have  complied 
with  the  law  as  herein  required.  Until  they 
shall  have  been  delivered  to  him  he  shall 
not  interfere  with  the  administration  of  the 
property  of  the  minor  except  for  the  pur- 
pose of  preserving  it  in  cases  which  admit 
of  no  delay.  The  tutor  is  not  recognized, 
confirmed,  or  appointed,  nor  is  be  permitted 
to  act  as  tutor  until  the  judge  rendras  and 
signs  a  decree  authorizing  letters  of  tutor- 
ship to  be  issued."  The  provisions  of  these 
two  cited  articles  are  combined  In  article 
3351  of  the  Civil  Coda  Defendants  insist 
that  these  articles  are  mandatory  as  condi- 
tions precedent  to  an  appointment  or  to  ac- 
tion as  a  tutor,  and  that,  as  resulting  from 
that  fact,  they  operate  a  prohibition  against 
such  action,  which.  If  taken,  is  null,  void, 
and  of  no  effect  They  cite  several  decisions 
in  support  of  their  contention,  particularly 
the  Successlcm  of  Arland,  42  La.  Ann.  548, 
8  South.  Rep.  388.  Flalntifls,  on  the  other 
hand,  rely  upon  that  of  Stackhouse  v.  Zuntz, 
36  La.  Ann.  530,  and  the  conclusion  reached 


in  that  case  by  the  court  construing  the  ar- 
ticles Just  copied  in  connection  with  article 
304  of  the  Code,  which  provides,  among 
other  causes  for  the  "removal"  of  a  natural 
tutor,  that  of  his  neglect  to  have  had  this  in- 
ventory made  and  recorded  at  the  time,  and 
within  the  period,  prescribed  by  law,  which 
time,  as  the  court  then  construed  it,  was  that 
required  by  the  two  articles  first  quoted. 
After  mature  deliberation  upon  the  questions 
submitted  to  us  for  adjudlcati<m  in  this  case, 
we  have  reached  the  conclusion  that,  under 
the  circumstances  and  conditions  in  which 
they  were  raised,  the  district  Judge,  on  the 
exception  filed  by  the  defendants  as  to  the 
right  of  J.  W.  Stokoe  to  represent  the  minor 
Neil  Stokoe  as  his  tutor,  or  to  stand  in  judg- 
ment for  him  therein,  should  have  sustained 
the  same  to  the  extent  of  dismissing  the 
said  J.  W.  Stokoe  (as  represmting  Neil 
Stokoe  as  tutor)  as  a  ccq;ilalntiff  from  these 
proceedings. 

Defendants,  as  joint  owners  of  the  prop- 
erty sought  to  be  partitioned,  have  direct 
substantive  rights  of  their  own,  entitling 
them  to  insist,  by  reason  of  the  same,  upon 
having  the  proceedings  so  conducted  as  to 
cast  no  cloud  upon  them  which  would  affect 
the  price  to  be  obtained,  or  throw  a  doubt 
upon  the  title  to  be  conveyed  under  them. 
Their  continuing  obligations,  aa  covendors 
of  the  property  to  be  sold,  authorize  them 
reasonably  to  demand,  at  the  hands  of  the 
court,  that  proceedings  of  doubtful  validity 
which  have  not  yet  reached  their  consumma- 
tion, but  are  in  process  of  formation,  should 
not  be  permitted  to  pass  on  to  finality,  but 
should  be  forced  to  be  placed  securely 
I>ey(»id  the  danger  point 

Without  expressing  any  opinion  as  to 
whether  defendants'  contention  that  an  ap- 
pointment by  a  court,  of  a  person  as  tutor, 
prior  to  the  recording  required  by  law  of 
the  abstract  of  the  inventory  of  the  minor's 
property,  is  an  absolute  nullity,  be  weU 
founded  or  not,  or  what  would  be  the  effect 
under  differing  circumstances,  of  acts  done 
by  a  person  acting  as  tutor  under  such  a 
state  of  facts,  it  is  sufficient  for  ns  to  say 
that  defendants  have  brought  to  our  notice 
a  condition  of  things  such  as  to  certainly  en- 
titie  them  to  protection.  Doubtful  questions 
should  be  resolved  in  their  favor.  Plain- 
tiffs In  partiti(«  have  no  right  to  Jeopardise 
the  interests  of  their  co-owners  by  taking 
out  uncertain  proceedings.  The  failure  of 
the  father  to  have  had  the  abstract  of  in- 
ventory recorded,  and,  after  such  recording, 
to  have  had  "letters  of  tutorship"  Issued  to 
him,  while  such  important  interests  of  Iiis 
child  and  others  were  at  stake,  was  inex- 
cusable, and  is  too  likely  to  be  attended  by 
dangerous  results  not  to  be  checked. 

For  the  reasons  herein  assigned.  It  Is  or- 
iereA,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  annulled  and  re- 
versed, and  it  is  farther  ordered  and  de- 


Digitized  by 


Google 


La.) 


HEWES  V.  BAXTEE. 


821 


creed  that  tbis  cause  be  remanded  to  the 
court  below,  and  be  therein  reinstated,  with- 
out prejudice  to  the  rights  of  any  one,  either 
plaintillB  or  defendants,  and  with  leave 
granted  to  all  parties  to  so  reform  their 
pleadings  and  proceedings  as  to  conform  to 
the  law  and  the  views  herein  expressed;  the 
costs  of  appeal  to  be  taxed  against  the  ap- 
pellees, and  those  of  the  lower  court  to 
await  final  action  therein. 

BICBAUX,  J.,  takes  no  part 


(46    Xa.    Ann.    106S) 
HEWBS  et  al.  t.  BAXTER.    (No.  1,484.) 
(Snpreme  Court  of  Louisiana.    July  Term, 
1893.) 

APFOiNTMBira  or  TcTOR  —  VALiDrPT— Failcbb  to 
FU.S  IsvENTORT— Partition  —  Rights  of  Pab- 
MRS— AppKAiy— Who  mat  Take. 

Same  as  that  on  suit  of  same  title.  No. 

1,435,  (13  Sonth.  Bep.  817.) 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  i>arlah  of  St. 
Martin;  Felix  Tooiides,  Judge. 

Action  by  Harry  B.  Hewes  and  others 
against  John  P.  Baxter,  tutor  and  executor, 
for  iMirtltlon.  There  was  judgment  order- 
ing partition,  and  defendant  appecded. 
Plaintiffs  moved  to  dismiss  the  appeaL  Mo- 
tion dolled,  and  Judgment  reversed. 

Foster  &  Broussard  and  L.  T.  Dulaney, 
for  appellant  P.  H.  Mentz  and  W.  J.  Burke, 
for  appdlees. 

On  Motion  to  Dismiss  Appeal 

WATKINS,  J.  The  groimds  assigned  for 
the  dismissal  of  the  appeal  are  that  there  is 
no  legal  bond  of  appeal  furnished,  in  compli- 
ance with  the  order  of  the  judge  granting 
tha  appeal;  further,  because  the  ordw  of 
court  granting  the  said  appeal  fixed  the 
amount  of  the  appeal  bond  at  $4,(X)0;  that 
subsequently  a  rule  was  taken  on  behalf  of 
the  defendant  and  appellant,  commanding 
plaintiffs  and  appellees  to  show  cause  at  the 
judge's  chambers  why  said  bond  should  not 
be  reduced  in  amount  but  same  was  dis- 
missed, and  thereafter  the  judge  made  an 
ex  parte  order  reducing  the  amount  of  said 
1x>nd  to  $500,  and  without  notice  to  the 
plaintiffs  and  appellees,  and  that  such  order 
was  Illegal  and  void.  The  additional  groimd 
is  iakea  that  no  appeal  lies  in  a  partition 
suit  unless  the  ownership  of  some  of  the 
joint  heirs  or  co-owners  is  matter  of  dis- 
pute; and  the  averment  is  made  that  al- 
though the  defendant,  in  his  answer,  denied 
that  some  of  the  plaintiffs  are  owners  In 
common,  yet  in  his  testimony  he  admitted 
the  Joint  ownership  of  all.  The  order  of  ap- 
peal Is  in  the  alternative,  granting  the  de- 
fendant a  devolutive  appeal,  fixing  the  bond 
for  same  at  $250,  and  a  suspension  appeal, 
fixing  the  bond  therefor  at  $5,000.  After 
the  granting  of  the  order,  the  defendant  ap- 
plied to  the  district  judge  in  chambers,  and 


procured  an  ord^  reducing  the  amount  of 
the  suspension  appeal  bond  to  $500,  not 
however,  disturbing  the  amount  of  the  de- 
volutive  bond.  In  pursuance  of  said  order, 
the  defendant  executed  a  bond  for  $500, 
and  instead  of  furnishing  security,  under  an 
order  of  court,  he  substituted  that  sum  of 
money,  and  deposited  same  with  the  clerk 
of  court  Consequently,  If  it  be  conceded 
that  the  order  reducing  the  amounts  of  the 
suspension  appeal  bond  from  $5,000  to  $500 
was  Irregular,  yet  the  bond  for  $500  is  quite 
sufficient  to  respond  as  a  devolutive  appeal 
bond.  Glover  v.  Taylor,  38  La.  Ann.  634. 
On  tbe  other  branch  of  the  case,  It  is  only 
necessary  for  us  to  oibeerve  that  it  Is  ele- 
mentary; that  we  cannot  go  into  an  investi- 
gation of  a  question  as  to  the  evidence  that 
was  adduced  on  the  trial,  in  order  to  deter- 
mine the  dlsmissibUity  of  an  appeaL  Mo- 
tion to  dismiss  denied. 

On  the  Moits. 

This  is  a  suit  for  the  partition  of  a  large 
quantity  of  land  situated  in  the  i>arlsh  of 
St  Martin,  which  was  formerly  the  prop- 
erty of  a  firm  or  copartnership  styled  Mllmo, 
Stokoe  &  C!o.,  now  dissolved  by  the  death 
of  two  of  its  membeiB,— Mrs.  M.  J.  Stokoe 
and  Bernard  Mllmo.  It  is  instituted  by 
Harry  B.  Hewes,  the  only  surviving  member 
of  that  partn^vhip,  joined  by  John  W. 
Stokoe,  surviving  husband  and  partner  In 
community  of  said  Mrs.  Mattle  J.  Stokoe, 
who  appears  in  his  own  right  and  as  the 
natural  tut(»  of  N.  W.  St<^oe,  Issue  of  their 
marriage;  and  also  by  M.  Rose  Leith,  an 
emancipated  minor,  issue  of  same  marriage, 
—the  latter  being  a  forced  heir  and  unusual 
legatee  of  Mre.  St(&oe,  deceased.  The  ac- 
tion is  directed  against  John  6.  Baxter,  atf 
dative  tutor  of  the  minor  children  and 
forced  heirs  of  Bernard  B.  MUmo,  deceased 
partner  of  sold  copartnership,  as  co-owner 
of  said  plaintiff  of  said  common  or  partner- 
ship property.  The .  proportional  shares  of 
each  of  said  partners  or  co-owners  Is  as  fol- 
lows, viz.:  Bernard  B.  Milmo,  tutor,  ten- 
eighteenths;  Mattle  J.  Stokoe,  represented 
by  her  husband  and  by  her  two  children, 
flve^ighteenths;  Harry  Hewes,  three-eight- 
eenths. The  allegation  Is  made  by  the  plain- 
tiffs, and  not  seriously  controverted  by  the 
defendant,  that  the  lands  In  question  can- 
not be  conveniently  divided  in  kind,  and 
that  the  partition  should  be  made  by  lldta- 
tion.  In  limine  the  defendant  tendered  the 
following  peremptory  exceptlcm  founded  on 
law,  namely:  That  John  W.  Stokoe,  who  is 
alleged  to  be  natural  tutor  of  the  minor 
Neal  W.  Stokoe,  Is  not  and  never  has  been, 
the  tutor  of  said  minor;  that  an  abstract  of 
the  inventory  of  said  minor's  property, 
showing  the  amoimt  and  value  thereof,  has 
never  be^i  inscribed  in  the  book  of  mort- 
gages as  the  law  requires;  that  if  any  ap- 
pointment of  said  Stokoe  as  tutor  of  said 
minor  has  been  made,  same  is  absolutely 
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null  and  void  and  without  effect  of  any  kind; 
that  no  letters  of  tutorship  have  Issued  to 
him  as  tutor;  and  that  he  Is  without  ap- 
pointment as  such,  or  authority  of  any  kind 
to  represent  the  minor  as  such,  and  more 
particularly  without  authority  to  represent 
said  minor  on  this  suit,  or  to  stand  in  Judg- 
ment therdn;  hence  the  said  minor  is  with- 
out a  representative  in  this  suit,  and  conse- 
quently this  suit  should  be  dismissed. 

The  issues  raised  herein  are  precisely  sim- 
ilar to  those  presented,  and  this  day  decided, 
in  suit  of  same  title,  and  hearing  docket 
numtter  1,435,  (13  South.  Rep.  817,)  appealed 
from  the  parish  of  Iberia,  and  wherein  the 
aforesaid  exception  was  made  and  sustained 
for  reasons  assigned  tihereln,  and  which  are 
reiterated  and  adopted  as  our  reasons  for 
Judgment  herein.  It  is  therefore  ordered,  axl- 
judged,  and  decreed  that  the  Judgment  ap- 
pealed from  be  annulled  and  reversed,  and 
it  is  further  ordered  and  decreed  that  this 
case  be  remanded  to  the  court  below,  and 
Ihereiu  reinstated,  without  prejudice  to  the 
rights  of  any  one  of  the  parties,  either  i^ain- 
tifl  or  defendant,  and  with  leave  granted  to 
all  parties  to  so  reform  and  perfect  their 
pleadings  and  proceedings  as  to  conform  to 
thfi  law  and  the  views  herein  expressed, 
and  In  the  case  No.  1,435,  herein  specified; 
the  costs  of  appeal  to  be  taxed  against  the 
apxtdlees,  and  those  of  the  lower  court  to 
await  final  action  thereon. 

BREAUX,  J.,  takes  no  part 


(98  Ala.  2B3) 

GHIPMAN  et  aL  T.  GLBNNON  et  al. 
(Supreme  Ctoort  of  Alabama.    June  8,  1883.) 

irBAVSTII.BNT    CONVBTANCB  —  STOCK    IK    TbABB — 
BVIDBUCB — CONSIDERATIOS — BUBDEM  OF    PbOOF 

— NonoB  or  Insolvbnot. 

1.  A  recital  in  a  bill  of  Bale  of  the  value  of 
the  goods  sold  Is  not  evidence  against  a  credit- 
or of  the  seller,  who  attacks  the  validity  of  the 
sale. 

2.  Where  one  buys- a  merchant's  entire 
stock  of  goods  under  drcnmstances  which  are 
sufficient  to  pat  the  buyer  on  inquiry,  and 
which,  if  followed  np,  would  inform  him  that 
the  merchant  was  insolvent,  the  buyer  must 
show  both  a  valuable  and  an  adequate  consid- 
eration for  the  sale. 

3.  Where  a  creditor  of  a  merchant  is  un- 
able to  collect  his  debt  in  money,  and  In  satis- 
faction of  his  debt,  and  the  assumption  of 
those  of  certain  other  creditors,  he  takes  the 
merdianf  s  entire  stodc,  with  the  exception  of 
the  property  which  the  merchant  may  hold  un- 
der the  exemption  laws,  the  facts  are  'sufficient 
to  put  the  purchasing  creditor  on  inquiiy  as  to 
the  existence  of  other  debts,  which  he  has  not 
assumed. 

Appeal  from  circuit  court.  Mobile  county; 
William  E.  Clarke,  Judge. 

Action  by  Chipman,  Galley  &  Co.  against 
J.  K.  Olennon  and  others,  as  sureties  on  the 
official  bond  of  Dick  Roper,  sheriff  of  Mo- 
bile^  to  recover  damages  for  an  ^eged 
wrongful  levy  of  an  attachment  The  at- 
tachment was  sued  out  against  A.  Curtis, 
and  was  levied  on  property  which  bad  been 


conveyed  by  Curtis  to  plaintiffs.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

M.  B.  Wlckerdiam  and  B.  P.  Desbon,  for 
appellants.  Gregory  L.  &  H.  T.  Smith  and 
W.  E.  Richardson,  for  appellees. 

COLEMAN.  J.  The  action  was  for  dam- 
ages for  the  wrongful  levy  by  the  sheriff  of 
an  attachment  upon  the  goods  of  appellants, 
(plaintiffs.)  There  Is  no  material  conflict 
la  the  evidence;  at  least  none  that  can  ex- 
ert any  Influence  upon  the  question  to  be 
considered.  The  proof  shows  tuat  on  Qie 
30th  of  November,  1887,  Adam  Curtis,  who 
for  many  years  had  been  engaged  in  the 
mercantile  business  In  Mobile,  of  selling 
boots  and  shoes,  by  bill  of  sale,  sold  and 
conveyed  bis  entire  stock  of  goods,  accounts, 
fixtures,  and  lease  to  Cihipman,  C<alley  &  Go. 
The  consideration  for  the  sale  was  the  pay- 
ment of  a  past-due  indebtedness  to  plain* 
tiffs  for  $2,405.83,  and  the  assumption  by 
the  purchaser  of  other  past-due  indebtedness 
to  other  creditors  of  Curtis,  amounting  to 
$3,289.20,  making  a  total  poatdue  indebt- 
edness of  $5,696.03  as  the  considemtlati. 
The  debt  due  plaintlfla,  and  those  aasomed 
by  them,  were  shown  to  be  genuine  bona 
fide  debts.  The  bill  of  sale  of  the  goods, 
etc.,  was  introduced  in  evidence,  which  con- 
tains a  complete  Inventory  of  everything 
sold,  and  the  valuation  of  the  goods  at  In- 
voice prices.  At  invoice  prices,  the  goods 
foot  up  $8,769.63.  The  bill  of  sale  places 
the  total  value  at  $5,995.43.  There  was  no 
proof  offered  of  the  actual  value  of  the 
goods  sold,  except  the  niere  recitation  in  the 
bill  of  sale,  as  stated  above.  It  was  admit- 
ted that  the  claim  upon  which  the  attach- 
ment was  sued  out,  and  levied  by  the  sbo^ 
iff,  was  a  Just  debt  against  Adam  Curtis, 
and  existed  prior  to,  and  at  the  time  of, 
the  executi(m  of  the  bill  of  sale  to  plaintiffs. 
There  is  no  other  proof  in  the  record  that 
Adam  Curtis  was  in  falling  circumstances 
at  the  time  of  the  sale,  or  that  plaintiffs 
had  any  knowledge  of  his  condition,  except 
that  to  be  inferred  from  the  facts,  as  stated 
in  tills  opinion.  The  court  gave  the  gen* 
eral  charge  for  the  defendants.  The  giv- 
ing of  this  charge  is  assigned  as  error,  and 
Is  the  question  presented  for  review. 

The  recital  In  the  bill  of  sale  that  the 
goods  were  valued  at  $5,995.43  was  not  ev- 
idence of  their  value,  against  the  defend- 
ants. The  rule  is  thus  declared:  "When, 
between  the  grantee  and  an  existing  cred- 
itor, a  controversy  arises  as  to  the  validity 
of  the  conveyance,  the  recital  of  a  consid- 
eration is  the  mere  declaration  or  admis- 
sion of  the  grantor,  and  is  not  evidence 
aginst  the  creditor."  Hublurd  ▼.  Allen,  69 
Ala.  296.  The  same  rule  applies  as  to  any 
mere  recital  of  the  value  of  goods  or  prop- 
erty sold.  As  against  the  defendants  In 
this  case,  there  is  no  competent  evidence  to 
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sbo'w  that  an  adequate  conaideratl(»i— &  fair 
equivalent— was  paid  for  the  goods.  The 
real  value  of  the  goods  may  have  been 
largely  In  excess  of  the  price  paid,  or  less. 
There  Is  proof  that  plaintiffs  paid  a  valu- 
able consideration,  oonslatlng  of  the  debt 
due  plalntlfTs,  and  the  debts  due  other  cred- 
itors, assumed  and  paid  by  them.  There 
are  many  decisions  which  declare,  as  a  gen> 
oral  proposition  of  law,  In  a  contest  be- 
tween a  creditor  of  the  grantor  and  his 
grantee,  attacking  the  validity  of  the  grant. 
If  it  be  shown  that  the  debt  of  the  attacking 
creditor  existed  prior  to  the  grant,  the  bur- 
den Is  upon  the  grantee  to  show  that  he 
paid  both  a  valuable  and  adequate  consid- 
eration. Page  V.  Francis,  (Ala.)  11  South. 
R^.  737;  Moore  v.  Penn,  (Ala.)  10  South. 
Rep.  343;  Skipper  v.  Heeves,  03  Ala.  334,  8 
South.  Rep.  804;  Robinson  v.  Moseley,  93 
Ala.  70,  9  South.  Rep.  372;  CaldweU  v.  Pol- 
lak,  91  Ala.  358,  8  South.  Rep.  546;  Bank  v. 
McDoimell,  89  Ala.  445,  8  South.  Rep.  137. 
l^e  proposition  is  undoubtedly  the  law  in 
this  state,  and  applies  In  all  cases  where  a 
sale  is  made  in  payment  of  a  pre-existing 
Indebtedness  by  a  creditor  In  failing  cir- 
cumstances, which  are  known  to  the  gran- 
tee^ or  under  circumstances,  known  to  the 
gmntee,  calculated  to  put  him  on  Inquiry, 
which,  if  followed  up,  would  lead  to  a 
knowledge  that  the  grantor  was  insolvent, 
or  owed  other  debts,  the  collection  of  which 
would  be  hindered  or  delayed  by  the  grant. 
We  hold,  however,  that  a  creditor  who  takes 
goods  from  his  debtor  In  payment  of  a  pre- 
existing debt,  unless  the  price  paid  Is  so 
grossly  disproportionate  to  their  value  as  to 
raise  a  presumption  of  fraud,  without  notice 
that  there  are  other  existing  creditors,  or 
notice  of  facts  sufficient  to  put  him  on  In- 
quiry, and  which,  If  followed  up,  would  lead 
to  a  knowledge  of  his  debtor's  condition, 
and  that  the  effect  of  his  purchase  upon  oth- 
er creditors  would  be  to  binder  and  delay 
them  In  the  collection  of  their  debts,  can- 
not be  ch^ged  with  actual  or  constructive 
fraud.  The  mere  proof,  without  more,  that 
the  debt  antedated  the  grant,  does  not  de- 
volve upon  the  grantee  the  burden  to  prove 
both  a  valuable  and  adequate  consideration. 
If  the  grant  is  made  upon  a  mere  voluntary 
consideration,  it  is  void,  as  against  existing 
creditors.  If  made  upon  a  valuable  consid- 
eration, the  attacking  creditor  must  go  fur- 
ther, and  show  notice  to  the  grantee  of  the 
existence  of  other  debts,  or  circumstances 
sufBdent  to  elicit  Inquiry,  and  which,  if  fol- 
lowed up,  would  lead  to  a  Itnowledge  of 
their  existence.  When  this  is  shown,  then 
the  burden  Is  on  the  grantee  to  show  nn 
adequate  consideration,  —  one  reasonably 
equivalent  to  the  value  of  the  goods  taken 
in  payment  of  the  debt,  as  distinguished 
from  a  mere  valuable  consideration,— suffi- 
cient to  support  the  sale.  This  Is  the  rule 
declared  in  Smith  v.  C!olUns,  94  Ala.  403,  10 
South:  Bep.  334,  and  is  fairly  deducible  from 


Smith  V.  Kaufman,  >4  Ala.  364,  10  South. 
Rep.  229.  Unless  this  was  the  law,  an  insol- 
vent bona  fide  purchaser  of  property,  for  which 
he  paid  a  valuaUe  consideration,  would  be 
diargeable  with  fraud,  and  lose  the  benefit 
of  an  honest  transaction,  merdy  upon  proof 
that  at  the  time  of  his  purchase  of  the  prop- 
erty there  were  outstanding  debts  against 
his  vendor,  although  the  purcitascr  had  no 
notice  of  their  existence,  or  that  his  vendor 
was  Insolvent,  or  intended  by  the  sale  to  de- 
fraud his  creditors,  or  notice  of  facts  suffi- 
cient to  put  him  on  inquiry. 

The  question,  then,  is  whether  the  state- 
meats  of  facta,  as  disclosed  in  the  record, 
are  of  such  a  character  as  to  charge  the 
plaintiffs,  as  a  conclusion  of  law,  with  no- 
tice that  there  were  other  debts  outstanding 
against  their  grantor,  Curtis,  or  notice  of 
such  facts  as  to  put  them  on  reasonable  In- 
quiry.   What  are  the  facts? 

It  appears  that  L.  J.  Galley,  a  member  of 
the  firm,  who  did  business  In  EostMi,  went 
to  Mobile  to  collect  the  debt  due  bis  firm, 
amounting  to  $2,403.83.  Not  being  able  to 
collect  in  money,  he  was  willing  to,  and  did, 
take  in  payment  therefor  merchandise.  To 
effect  the  agreement,  it  became  necessary  to 
assume  and  pay  other  large  debts  of  Adam 
Ciu^s,  past  due,  to  other  creditors,  amount- 
ing in  the  aggregate  to  $3,289.20,— a  much 
larger  amount  than  his  own  debt.  The  debtor 
selected  from  the  stock,  and  set  apart  for 
himself,  the  amount  allowed  to  him  by  law 
as  exempt  from  legal  process,  and,  with  the 
exception  of  the  property  exempt,  the  entire 
store,  with  its  fixtures,  boolis,  accounts,  and 
stocl^  were  sold  to  plaintiffs.  Considering 
the  business  that  Adam  Curtis  was  engaged 
In,  the  fact  that  plaintiffs  could  not  collect 
in  money  for  the  debt  due  them,  though 
past  due,  their  knowledge  that  he  owed  oth- 
er unpaid  debta,  which  were  set  out  in  the 
bill  of  sale,  and  their  assumption  of  these 
large  debts  In  order  to  secure  the  payment 
of  their  own,  and  the  fact  that  Curtis  re- 
served from  the  same  the  amount  exempt  to 
him  by  law,  all  of  which  are  admitted  to  be 
true,  and  without  explanation,  we  hold  the 
plaintiffs  were  put  upon  Inquiry.  A.  mer- 
chant able  to  pay  his  debts  wotdd  hardly  go 
out  of  business  in  this  manner.  A  merclmnt 
creditor,  who  feels  reasonably  secure  in  the 
collection  of  his  debt  in  money,  would  not, 
under  ordinary  circumstances,  receive  pay- 
ment in  goods,  and,  to  obtain  payment  in 
this  way,  assume  and  pay  other  debts,  much 
larger  than  his  own.  We  think  these  cir- 
cumstances, as  a  matter  of  law,  were  suffi- 
cient to  put  plaintiffs  upon  inquiry  as  to 
whether  there  were  other  unpaid  creditors 
of  their  debtor,  and  if  they  failed  to  make 
inquiry  they  are  chargeable  with  a  knowl- 
edge of  such  fiicts  as  a  proper  inquiry  would 
hare  disclosed;  and,  If  there  were  other  ex- 
isting creditors  at  the  time  of  their  pur- 
chase, plaintiffs  must  be  held  to  have  pur- 
chased with  a  Imowledge  of  such  oiitstand- 


■  Digitized  by 


Google 


824 


SOUTHERN  BEPOBTER,  Vol.  18. 


(Miss. 


lug  demands.  Being  chargeable  In  law,  un- 
der the  facts,  that  there  were  other  credit- 
ors, not  provided  for,  at  the  time  of  their 
purchase  from  Curtis,  and  It  being  admitted 
that  the  demand  of  the  attaching  creditor, 
under  which  the  sheriff  levied,  was  just,  and 
antedated  the  sale,  the  burden  was  on  the 
plaintiffs  to  prove  that  the  goods  were  receiv- 
ed at  a  fair  valuation,  and  were  an  equivalent 
for  the  price  paid.  Plaintiffs  offered  no  ev- 
idence on  this  point,  and  the  recitals  in  the 
bill  of  sale  are  not  competent  against  the 
creditors  of  the  grantor.  It  follows  that 
the  court  did  not  err  in  giving  the  affirma- 
tive charge  for  the  defendants.    Affirmed. 

(69  MlsB.  8S2) 

ILLINOIS  CB»JT.  R.  CO.  v.  KINO. 

(Snpreme  Court  of  Misaigsippi.    April,   1892.) 

Bailboas  Coupanibs  —  Falsb  Absest  bt  Depot 
Agbnt—  Constitutionality  o»  Act — Estopfei. 
— ^Affbai. 

1.  A  railroad  company  is  liable  for  a  false 
arrest  and  imprisonment  by  its  depot  agent  of 
a  man  who  used  a  water  closet  at  its  depot 
set  apart  for  ladies  only,  irrespective  of  Act 
Feb.  22,  1890,  (Laws  1890,  p.  106,)  which  pro- 
vides that  station  agents  shall  preserve  order 
in  the  waiting  rooms,  and  may  arrest  and  de- 
liver to  some  officer  all  persons  guilty  of  dis- 
orderly conduct,  and  hence  the  constitution- 
ality of  such  act  is  not  involved  in  an  action 
against  it  by  the  person  arrested. 

2.  Where  defendant  recognized  a  statute 
as  valid  and  obligatory,  and  acted  under  it, 
in  the  matter  out  of  which  the  action  arose, 
he  cannot  assail  its  constitutionality  on  finding 
that  it  imposes  a  liability  on  him  for  an  im- 
proper exercise   of  authority   thereunder. 

3.  The  fact  that  such  station  agent  was 
at  the  time  acting  for  another  railroad  com- 
pany as  well  as  defendant  does  not  aCect  the 
liability  of  the  latter,  but  merely  shows  that 
such  other  company  is  also  liable. 

4.  The  facts  that  a  party  consents  that  a 
verdict  in  his  favor  may  be  set  aside,  and  that 
the  opposing  party  refuses  to  consent  to  it, 
do  not  affect  the  rights  of  the  latter  as  a  liti- 
gant, and  it  may  appeal  on  special  exceptions. 

Appeal  from  circuit  court.  Hinds  county; 
J.  B.  Chrlsman,  Judge. 

Action  by  F.  B.  King  against  the  Illinois 
Central  Railroad  Company  for  false  arrest 
and  Imprisonment  by  Its  depot  agent.  There 
was  a  verdict  for  plaintiff,  and  defendant 
appeals  on  special  bills  of  exception.  Af- 
firmed. 

While  waiting  In  defendant's  depot  at  Jack- 
son, Mlsa,  for  a  train,  plaintiff  used  a  water 
closet  set  apart  for  ladies  only,  and  was 
thereupon  seized  by  the  depot  agent,  dragged 
across  the  room,  and  delivered  to  a  police- 
man, who,  at  the  agent's  request,  toolc  Him 
to  jail,  where  he  remained  until  the  after- 
noon of  the  next  day,  when  he  was  released, 
without  any  charge  being  made  against  him. 
On  the  first  trial,  defendant  claimed  that  un- 
der Act  Feb.  22,  1890,  (Laws  1890,  p.  106,) 
which  provides  that  station  agents  shall  be 
conservators  of  the  peace,  with  authority  to 
preserve  order  In  the  waiting  rooms,  and 
may  arrest  and  deliver  to  some  officer  all 
persons  guUty  of  disorderly  conduct,   etc.. 


the  station  agent,  in  making  the  arrest,  was 
acting  as  the  agent  of  the  state.  The  court, 
on  such  trial,  taking  the  view  claimed  by 
defendant,  gave  a  peremptory  instrucUon  in 
its  favor.  This  judgment,  on  appeal  by 
plaintiff,  was  reverse^.  King  v.  Railroad 
Co.,  10  South.  Rep.  42.  On  the  second  trial, 
defendant  offered  evidence  that  at  the  time 
of  the  arrest  the  depot  agent  was  acting  for 
the  Alabama  &  Vicksburg  Railway  Com- 
pany, but  the  evidence  was  excluded.  It 
also  asked  Instructions  in  accordance  with 
the  theory  of  Its  exemption  if  the  agent  was 
acting  for  such  other  company,  which  were 
refused.  Defendant  further  offered  in  evi- 
dence the  charters  of  the  New  Orleans,  Jack- 
son &  Great  Northern  Railroad  company, 
and  certain  other  companies,  and  the  leases 
by  which  defendant  acquired  the  franijiises 
of  these  several  companies,  and  under  which 
it  operates  Its  road,  for  the  purpose  of  show- 
ing that  the  act  of  1890,  as  construed  by  the 
supreme  court  on  the  former  appetil,  is  un- 
constitutional, in  that  it  impairs  the  obliga- 
tions of  contracts,  as  contained  in  the  in- 
struments offered,  inasmuch  as  under  such 
charters  defendant  has  the  right  to  select 
Its  own  agents,  and  prescribe  their  duties. 
To  the  exclusion  of  such  evidence,  defendant 
excepted. 

Mayes  &  Harris,  for  appellant.  Calhoon 
&  Green,  for  appellee. 

CAMPBELL,  0.  J.  The  proposal  of  the 
plaintiff  to  consent  to  set  aside  the  venUct 
he  had  obtained,  and  the  refosal  by  tbe  de- 
fendant to  accept  this  proposition,  did  not 
In  any  manner  affect  the  right  of  the  de- 
fendant as  a  litigant 

The  fact  that  the  station  agent  was  act- 
ing for  another  railroad  company  as  weU 
as  the  defendant  did  not  prevent  a  recovery 
by  the  plaintiff  of  the  defendant.  It  merely 
showed  that  two  might  have  been  sued  in- 
stead of  one. 

The  unconstitutionality  of  the  act  of  1880, 
f>s  being  an  invasion  of  the  chartered  ri^ts 
of  the  defendant.  Is  not  involved  in  the  de- 
cision of  this  case,  since  Montgomery,  the 
station  agent  or  depst  master,  was  engaged 
about  his  master's  business  in  arresting  the 
plaintiff.  He  thought  he  was  doing  his  duty 
as  required  by  law,  and  was  endeavoring 
to  carry  out  the  act  of  1890.  If  the  act  of 
1890  had  not  been  passed,  the  company  he 
served  would  have  been  liable  for  an  unlaw- 
ful arrest  and  imprisonment  made  by  him 
in  the  discharge  of  his  duty  as  depot  master, 
even  though  he  may  never  have  been  in- 
structed by  the  company  to  arrest  and  Im- 
prison any  x>erson.  The  truth  is  that  the 
act  of  1890  was  recognized  by  the  railroad 
company  as  valid  and  obligatory.  Notice 
was  given  as  It  requires,  and  the  officials  of 
the  company  and  Mr.  Montgomery,  depot 
master  at  Jackson,  considered  themselves 
bound  by  it,  and  undertook  to  claim  the 
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rights  and  perform  the  duties  It  declares; 
and,  now  that  It  has  been  found  to  Impose 
liability  on  the  company  for  an  Improper  ex- 
ercise of  authority  under  It,  the  company  win 
not  be  allowed  to  snccessfully  assail  the  con- 
stitutionality of  the  act  it  has  recognized  and 
acted  under  in  the  very  matter  out  of  which 
this  action  arose.  The  way  to  raise  the 
question  of  the  validity  of  the  act  of  1890  is 
cpen,  and  is  well  known  to  the  learned  coim- 
sel  of  the  railroad  company,  and,  when  pre- 
sented In  a  shape  to  call  for  a  decision,  one 
wOl  be  made.  We  have  been  much  interest- 
ed by  the  spirited  criticism  of  counsel  for  the 
appellant  of  the  act  of  1890,  and  our  declen- 
sion to  respond  to  it  arises  solely  from  the 
view  that  the  case  does  not  call  for  or  admit 
of  it     AfBrmed. 


(69  Mlw.  itf) 

MOBILE  &  O.  H.  CO.  v.  WATLT, 

(Supreme  Court  of  Mississippi.  Oct.,  1891.) 
AociDBNTS  TO  Persons  on  Track— Coktbibutobt 
Nbolioengx — Damages. 
L  Where  a  child  is  killed  on  a  railroad 
track  thnragh  the  negligence  of  Its  father,  the 
jury  should  be  instructed  to  find  for  defendant 
nnless  its  servants,  after  seeing  its  perilous 
condition,  failed  to  exert  themselves  as  the7 
shonld  have  done  to  avert  the  injary,  and  a' 
charge  that  d^endant  is  liable  unless  its  serv- 
ants did  everytliing  in  their  power  to  prevent 
the  accidoit  prescribes  too  stringent  a  rule. 

2.  A  fatner  is  entitled  to  recover  for  a 
child  killed  by  the  nef ligenoe  of  defendant,  to 
tbe  value  of  his  pecimiary  interest  in  the  child, 
but  not  for  the  loss  of  his  socsetv,  nor  the 
comfort  he  might  have  taken  in  bringing  him 
up. 

Appeal  from  circuit  court,  Noxubee  coun- 
ty;  8.  H.  Taral,  Judge. 

Suit  by  Jack  Watly  against  the  Mobile  8c 
Ohio  Railroad  Company  for  damages  for  the 
negligent,  wanton,  and  reckless  Idlling  of 
his  infimt  son,  four  years  old.  Judgment 
tor  plain  tiff.   Defraidant  appeals.    Reversed. 

The  evidence  shows  that  on  or  about  Oc- 
tober 4,  1889,  the  boy,  with  his  sister,  8 
or  9  years  old,  betwem  11  and  12  o'clock, 
was  on  a  trestle  on  defendant's  railroad 
about  a  mile  south  of  Shuqualak  station; 
that  they  were  instructed  by  their  father  to 
go  to  the  field  with  the  dinner  for  the  bands 
that  day;  that  said  plain  tiff  knew  that  they 
would  pass  over  the  line  of  defendant's  rail- 
road, and  tlia  trestle  upon  which  the  acci- 
dent occurred,  alK>ut  the  time  defendant's 
local  freight  train  was  due,  going  north; 
that  the  children  had  long  been  in  the  habit 
of  passing  over  this  road,  with  the  permis- 
aion  and  consent  of  their  father;  and  that 
the  defendant  was  ftimlliar  with  the  con- 
struction of  the  road  where  the  accident  oc- 
curred. Tba  trestle  was  on  a  sharp  curve, 
and  there  was  a  cut  about  a  quarter  of  a 
mile  souih  of  the  trestle  and  the  trestle 
could  not  'be  seen  by  any  one  approaching 
from  the  south  until  he  emerged  from  the 
cut,  and  there  was  a  considerable  down 
gmde  from  the  cut  to  the  trestle.  The  local 
freight  train   going  north,  nmning  at  the 


rate  of  30  miles  an  hour,  with  a  long  train, 
— 460  yards  long,— emerged  from  the  cut 
while  the  children  were  on  the  trestle,  and 
the  boy  was  run  over  and  killed.  The  en- 
gineer testified  that  bfi  saw  the  children  200 
or  800  yards  from  the  train;  that  as  soon 
aa  he  realized  their  dangerous  condition  he 
sounded  the  cattle  alarm,  and  before  he 
turned  loose  the  whistle  the  child  was 
struck  and  killed.  There  was  some  evi- 
dence for  the  plaintiff  to  the  effect  that  the 
children  had  nearly  crossed  the  trestle  be- 
fore they  were  ov«taken,  and  that,  with 
reasonable  ^ort  to  stop  the  train,  it  would 
have  given  time  for  both  the  children  to  es- 
cape, as  the  girl  did  get  off,  and  was  un- 
hurt On  the  first  trial  there  was  a  per- 
^nptory  Instruction  for  the  defendant  from 
which  an  appeal  was  taken  to  this  court, 
and  was  reversed  at  the  April,  1891,  term 
of  the  court  9  South.  Rep.  445.  The  case 
was  again  tried,  and  resulted  in  a  verdict 
and  Judgment  for  the  plaintiff  for  $2,000. 
Motion  by  defendant  for  a  new  trial  was 
overruled.  The  instructions  condemned  in 
the  opinion  of  the  court  are  as  follows:  "(1) 
When  it  is  said  that  a  railroad  company  is 
entitled  to  a  clear  trade,  it  is  not  meant  that 
they  may  run  their  trains  recklessly  and 
blindly,  regardless  of  any  and  all  conse- 
quences to  others.  The  law  requires  'that 
IJiey  should  keep  a  reasonable  and  frequent 
lookout  to  see  that  no  one  is  unnecessarily 
injured  thereby,  and,  should  they  see  any 
one  upon  th^  tracks,  then  they  must  use 
every  effort  in  their  power  to  prevent  tiarm 
to  such  parsons,  and  this  duty  is  most  Im- 
perative In  the  case  of  children  of  tender 
age,  and  in  places  of  danger;  and  if  the 
Jury  believe,  from  the  evidence  in  tlils  case, 
that  the  engineer,  or  any  of  the  employes  of 
the  defendant  in  charge  of  the  train  that 
ran  against  plaintiff's  son,  saw  the  child  up- 
on the  trestle,  or  might  have  seen  him  there 
by  the  exercise  of  a  reasonable  watch,  and 
failed  to  do  everything  in  their  power  to  pre- 
vent injury  to  him,  the  Jury  should  find  for 
the  plaintiff."  "(3)  The  court  instructs  the 
Jury  that  if  they  should  find  for  the  plain- 
tiff they  should  state  in  their  verdict  what 
amount  of  damages  the  plaintiff  has  sus- 
tained; and  in  their  determining  that  ques- 
tion they  shall  take  into  conslderaUon  all  of 
tl^e  circumstances  of  the  case,— the  age  of 
the  child,  the  kind  of  child  that  it  was,  the 
assistance  that  it  might  be  to  its  father  in 
future  years;  also,  the  loss  of  its  sodety, 
and  the  comfort  the  father  might  take  in 
rearing  him  and  bringing  him  up  to  man- 
hood, and  the  reliance  he  might  place  upon 
him  in  future  years  for  his  support  and 
maintenance,  having  in  view  compensation 
to  the  parent  for  the  loss  he  has  sustained." 

A.  J.  Russell,  for  appellant    A  C.  Bogle, 
for  appellee. 

CAMPBELL,  0.  J.    The  evidence  presents 
such  a  clear  case  of  contributory  negligence 
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on  the  part  of  the  plaintiff  as  to  preclude  re- 
covery by  him  for  any  mere  negligence  of 
the  defendant,  and  consideration  of  that 
should  have  been  entirdy  ^eluded  by  the 
court,  which  should  have  instructed  the  jury 
to  find  for  the  defendant  unless  It  ai^ieared 
that  Its  servants  in  charge  of  the  train,  after 
seeing  the  children  In  a  perilous  situation, 
failed  to  exert  themselves  as  th^  should 
have  done  under  the  drcumatances  to  avert 
injury  to  them.  That  Is  the  only  debatable 
question  In  the  case,  and  it  was  to  try  that 
by  a  jury  that  the  case  was  remanded  on 
the  former  appeal.  The  first  instruction  for 
the  plaintiff  is  erroneous,  In  embracing  the 
question  of  negligence  by  the  servants  of  the 
defendant,  and  blending  It  with  the  real  and 
only  question  to  be  tried,  as  stated  above, 
and  In  prescribing  too  stringent  a  rule,  hy 
saying  that  fUlure  of  the  servants  of  the 
defendant  to  "do  everything  In  their  power 
to  prevent  injury"  to  the  child  made  the  de- 
fraidant  liable.  Undoubtedly,  when  the  dan- 
ger to  the  child  was  discovered,  all  reason- 
able effort  should  have  been  made  to  avert 
It  It  is  for  the  jury  to  say  whether  all 
was  done  that  might  and  should  have  been 
done  wader  the  circumstances  then  bating, 
aa  presmtlng  themselves  to  the  men  in 
charge  of  the  train.  It  is  not  a  question  of 
law,'  but  of  fact  The  law  has  no  rule  on 
the  subject  except  that  all  should  be  done 
under  such  drcnmstances  which  the  case 
requires,  and  it  is  committed  to  the  jury  to 
determine  aa  to  that,  from  a  consideration 
of  all  the  circumstances  in  evidence. 

The  third  Instruction  is  wrong,  In  so  far 
as  it  authorizes  the  jury  to  consider  the  loss 
by  the  father  of  the  "society"  of  his  child, 
and  "the  comfort  the  father  might  take  In 
rearing  him  and  bringing  him  up  to  man- 
hood," as  elements  of  damages  he  may  re- 
cover. Compensation  for  the  injury  is  to 
be  measured  by  the  value  of  the  pecuniary 
interest  of  the  father  In  his  child.  He  is  to 
be  compensated  for  the  pecuniary  loss  sus- 
tained, and  not  othwwise.  It  is  a  question 
of  dollars  enough  to  pay  for  the  loss  the 
father  has  sustained  by  the  death  of  his 
chUd,  on  the  theory  of  his  right  to  his  serv- 
ices during  his  minority.  Reversed  and  re- 
manded for  a  new  trlaL 


(6t  HiH.  8U) 

SHORT  V.  NEW  ORLEANS  &  N.  E.  R.  CO. 

(Supreme  Court  of  Mississippi. .  April,  1892.) 

I1MUB1B8  TO  RuLBOAj}  Emplotb — ^NBeuoiROs  or 
VioB  Fbincipal  OB  Fsij:.ow  Sebvantb  —  Pbb- 

SmPTION. 

Const  1890,  S  193,  provides  that  em- 
ployes of  any  railroad  corporation  shall  have 
the  same  rights  and  remedies  as  are  allowed 
to  persons  not  employes,  for  injuries  caused  by 
the  negligence  of  a  superior  agent  or  officer, 
or  of  a  person  having  the  right  to  control  or 
direct  the  services  of  the  party  injured,  or  of 
a  fellow  servant  engaged  in  another  department 
of  labor,  etc.  Beld,  that  negligence  will  not  be 
inferred  from  the  fact  of  injury  to  an  employe, 


bat  it  mast  be  shown,  since  the  mie  appUeable 
in  case  of  injury  to  passengers  does  not  apply 
to  an  employe. 

Appeal  from  circuit  court  Clarke  county; 
S.  H.  Terral,  Judge. 

Action  by  J.  Ia  Short  against  the  New  Or- 
leans &  Northeastern  Railroad  Company,  to 
recover  for  the  death  of  plaintKTs  minor  son, 
caused  by  defendant's  negligence  while  de- 
ceased was  in  its  employ  as  a  brakeman. 
From  a  judgment  entered  on  the  verdict  of 
a  jury  directed  by  the  court  in  fa.vor  of  de- 
fendant and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

The  condnctor  of  the  train  on  which  de- 
ceased was  employed  testified  that  just  be- 
fore the  accident  he  ordered  deceased  to  go 
forward  from  the  calMose  to  his  place  on  the 
train,  in  ftont  of  some  flat  cars  loaded  with 
lumber,  to  hold  the  train  while  going  down 
a  grade  some  distance  ahead;  that  deceased 
left  the  caboose,  and  that  was  the  lost  wit- 
ness saw  of  him  alive;  tliat  he  felt  the  ca- 
boose run  over  something,  which  proved  to 
be  deceased's  body;  that  he  did  not  Imow 
how  he  was  killed;  that  he  had  about  20 
cars,  6  or  8  of  which  were  loaded  with  lumber; 
that  the  accident  occurred  in  a  dip  near  a 
tressel,  between  two  high  grades,  near  a 
curve;  and  that  at  this  low  place  there  is 
always  a  win  eking  up  of  the  train,  causing 
a  severe  jerk.  The  «igineer  testified  that 
on  this  occasion  he  did  not  hold  the  train 
going  down  the  grade  to  the  place  where  the 
accident  occurred,  as  he  usually  did.  On  the 
cars  loaded  with  lumber  there  were  cross- 
ties  nailed  to  the  side  stokes,  consisting  of 
plank  set  up  edgewise. 

J.  A.  Orr,  for  appellant  Few^  &  Bra- 
han,  for  appellee. 

CAMPBELL,  C.  J.  Under  the  law  aa  set- 
tled before  the  constitution  of  1890,  the  plain- 
tiff had  no  case.  He  faUed  to  make  out  a 
case  under  section  193'  of  that  constitution, 
because  he  did  not  produce  any  evidence 
that  the  injury  complained  of  resulted  from 
the  negligence  of  a  superior  agent  or  officer, 
or  person  having  the  right  to  control  or  di- 
rect the  services  of  the  imrty  injiuvd,  or  a 
fellow  servant  engaged  in  another  depart- 
ment of  labor,  etc.  Indeed,  there  is  an  ntter 
want  of  evidence  of  any  negligence  by  any- 
body. The  deceased  was  Idlled,  and  no  one 
knows  how.    Oliat  is  not  enough   to   sub- 


'CoD8tl890,  {ion,  provides  as  follows:  "Every 
employe  of  any  railroad  corporation  shall  have  the 
same  right  and  remedies  for  any  iujury  suffered 
by  him  from  the  act  or  omission  of  said  corpora- 
tion or  its  employes,  as  are  allowed  by  law  to  other 
persons  not  employes,  whereby  the  injury  resnlta 
from  the  negligence  of  a  superior  agent  or  officer, 
or  of  a  person  having  the  right  to  control  or  direct 
the  services  of  the  party  injured,  and  also  when 
the  injury  results  from  the  negligence  of  a  fellow 
servant  engaged  in  another  department  of  labor 
from  that  of  the  party  injured,  or  of  a  fellow  serv- 
ant OD  another  train  of  cars,  or  one  engaged  about 
a  different  piece  of  worlc    *   •   •" 
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}ect  the  raBroad  eompaoy  to  liability.  Neg- 
ligence  mxiat  be  Bhown.  The  rnle  applicable 
In  case  of  iBjtiry  to  paasengera  does  not  ap- 
ply to  an  employe.  Ilie  statnte  existiiig 
prltn:  to  the  constitatlon,  whereby  It  was  dc- 
▼4dTed  on  railroad  companies  to  exculpate, 
In  case  of  Injury  from  rmming  of  the  loco- 
mottve  or  cars,  (section  10S9,  Code  1£80,)  does 
not  embrace  employes,  who  were  not  within 
Its  contemplation.  Railroad  Co.  t.  Hn^es, 
49  Miss.  268;  Bowell  y.  BaUroad  Co.,  9i 
Miss.  519.  Whether  the  father,  as  such,  may 
maintain  an  action  for  the  death  of  his  son, 
In  cases  where  a  right  of  recovery  is  de- 
clared by  section  193  of  the  constitution, 
has  not  been  argued  in  this  case,  and  we  pre- 
termit an:;  intimation  as  to  this,  which  is 
mentioned  for  the  purpose  of  excluding  the 
condnsion  that  this  question  was  either  over- 
looked or  impliedly  decided.  Its  considera- 
tion and  decision  was  unnecessary,  in  view 
of  the  conclusion  that  the  plaintiff  did  not 
make  out  his  case.  If  entitled  to  sue.  Af- 
firmed. 


(69  lUis.  789) 

WARD  et  al.  v.  COOPER  et  aL 
(Supreme  Court  of  MlBelBsippi.     April,  1892.) 

Wills — Dbsobiptiox  or  Devisees. 

A  devise  "to  all  the  chlioren  of  my  sis- 
ter B.  equally  and  jointly,  and  to  their  heirs 
and  assi^is,  forever,  including  any  and  all  her 
said  children  who  may  be  livine  at"  her  death, 
ia  a  devise  to  the  children  of  B.,  who  survivea 
her,  as  a  dags,  and  does  not  include  her  grand- 
children. 

Appeal  from  chancery  court.  Tunica  coun- 
ty; W.  R.  Trigg,  Chancellor. 

Action  by  BetUe  Ward  and  others  against 
Ih  P.  Cooper  and  Charles  N.  Oninn  for  the 
condtmctioii  of  the  will  of  Jonathan  Bostick, 
deceased,  and  to  establish  an  Interest  In  cer- 
tola  real  estate  devised  by  such  will.  From 
a  Judgment  sustaining  a  demurrer  to,  and 
dismissing,  the  bill,  plaintiffs  appeaL  Af- 
firmed. 

Jonathan  Bostick  died  November  10,  1868, 
leaving  a  will.  Item  third  of  which  Is  as  tol- 
lows:  "Item  S.  I  give  and  devise  to  my  sis- 
ters, Barthenia  Oulnn,  wife  of  A.  B.  Gulnn, 
Elizabeth  Gnlnn,  wife  of  W.  H.  Gulnn,  and 
Nancy  Bostick,  Jointly  and  equally,  for  and 
during  the  term  of  their  natural  lives,  my 
tract  of  land  known  as  the  'Beaver  Dam 
Place,'  situated  in  Tunica  county,  state  of 
Misa;  •  •  •  and,  at  the  death  of  my 
Oree  sisters,  I  direct  that  my  executor  here- 
inafter named  tor  the  state  of  MiSBisslppl 
shall  make  sale  of  Beaver  Dam  place,  at 
pabUc  auction,  to  ttie  highest  bidder,  up<m 
sacb  time,  <»■  for  cash,  as  to  him,  under  all 
the  drcumstances,  may  seem  best  If  upon 
time,  he  will  see  that  the  purchase  money 
is  secured  by  proper  lien  retained  in  the 
premises,  as  well  as  sufficient  pn^onal  secu- 
rity. And  the  proceeds  of  said  sale  I  give 
and  devl»i  to  all  the  children  of  my  sister 
Barthenia  Gulnn,   equally  and  J<^tly,  and 


to  their  heirs  and  assigns,  forever,  indludlng 
any  and  all  her  said  children  who  may  be 
living  at  the  death  of  my  said  sister 
Barthenia."  Barthenia  Gulnn,  the  testator's 
sister,  died  March  17,  1873.  She,  had  five 
chUdren  hi  aa  Of  these,  three  died  during 
the  lifetime  of  their  mother,  and  two, 
(Charles  and  Archibald,)  only,  survived  her. 
The  will  was  made  in  November,  1867,  and 
the  testator  died  in  November,  1868.  Two 
of  the  chUdren  of  Barthenia  died  before  the 
will  was  made,  leaving  children.  The  other 
died  after  the  death  of  the  testator,  but  be- 
fore the  death  of  Barthenia  Golnn,  leaving 
children.  The  last  survivor  of  these  Blaters, 
life  tenants,  died  October  4,  1888,  whidli 
terminated  the  Ufe  estate.  The  Missistippl 
executes  having  died  before,  in  the  lifetime 
of  Nancy  Bostick,  the  last  survivor  of  the 
life  totants,  the  Beaver  Dam  place  was  not 
sold.  Ardiibald  Gulnn  sold  his  Interest  in 
the  land  to  the  def^idant  L.  P.  Cooper,  and 
he  and  Charles  N.  Gulnn  are  now  in  posses- 
sion of  the  land,  and  have  been  since  the 
death  of  Nancy  Bostick,  claiming  to  be  en- 
titled to  the  benefit  of  the  devise.  This  ia 
a  blU  filed  by  the  granddiUdren  and  great- 
grandchildren of  Barthenia  Gulnn,  whose 
parents  died  before  Barthenia  Gulnn,  against 
one  of  the  two  chUdren  who  were  Uvhig  at 
the  time  of  her  death,  and  the  grantee  of 
such  other  child.  Complainants  claim  to 
share  in  the  proceeds  of  the  property  as  their 
mothers  and  grandmothers  would,  had  they 
survived  her  and  her  father.  Defendants 
dalm  that  (Xily  Charles  and  Archibald  Gulnn, 
who  were  living  at  Barthenia  Gulnn's  death, 
are  entitled  to  take  under  the  will. 

John  T.  Lowe,  W.  8.  CSiapman,  and  U  O. 
Standifer,  for  appdlants.  Henry  Craft, 
Calvin  Perkins,  and  W.  P.  Harris,  for  appel- 
lees. 

CAMPBELL,  C.  J.  Only  tbe  Immediate 
offspring  of  Barthenia  Gulnn  were  entitled 
to  take  under  the  will,  since  the  gift  Is  to 
"children,"  and  a  broader  than  the  primary 
signification  of  the  word  Is  not  given  to  tt 
by  the  wilL  Her  children  living  at  her 
death  were  the  class  designated  by  the  win 
as  those  who  were  to  take,  "equally  and 
Jointly,"  at  the  termination  of  the  life  estate. 
Alfirmed. 

(69  MlM.   642) 
HATTER  V.  HiLINOIS  CENT.   R.  CO. 
(Supreme  Court  of  Mississippi.     April,   1892.) 
Injubt  to  Emploti — Assumption  or  Risk. 
Where  a  brakeman  Is  injured  in  coup- 
ling an  engine,  the  coupler  of  which  was  not 
defective,    out   more  dangerous   than   another 
kind,  be  cannot  recover  were  he  knew  of  its 
character,  and  had  informed  himself  as  to  the 
best  method  of  coupling  with  it. 

Appeal  from  circuit  court.  Hinds  county; 
J.  B.  Chrlsman,  Judge. 

Jean  Andre  Hatter,  a  minor,  about  19  years 
old,  and  a  servant,  sued  the  Illinois  Central 
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Railroad  Oompany  for  damages  for  personal 
Injuries  inflicted  by  alleged  defective  coup- 
ling appliances.  Judgment  for  defendant 
Plaintiff  appeals.     Affirmed. 

The  declaration  alleges  tliat,  in  the  per- 
formance of  his  duties  as  a  brakeman,  his 
arm  was  caugtit  between  the  dead  wood  of 
the  freight  car  and  the  chafing  iron  on  the 
tender  of  the  engine,  and  mashed  and  muti- 
lated. It  avers  that  said  engine  was  not 
safe  in  coupling  appliance  for  use  upon 
freight  cars  having  drawheads  like  this,  and 
that  said  chafing  iron  on  said  tender  made 
such  coupling  with  the  freight  car  whicU 
had  said  drawhead  commonly  used  by  said 
defendant  on  its  treigbt  cars  very  dangerous 
when  used  with  ordinary  care,  in  that  said 
chafing  ir<Mi  projected  over  the  drawhead 
of  the  freight  car.  The  plea  was  the  gen- 
eral issue,  with  notice  that  the  injury  was 
caused  by  the  plaintiff's  fault  and  negli- 
gence. The  theory  of  the  plaintiff  was  that 
the  use  of  chafing  irons  on  freight  engines 
was  extrahazardous;  that  this  coupling  was 
more  dangerous  than  the  ordinary  freight- 
engine  coupling;  and  that  the  defendant  had 
beoi  neg^gent  as  to  the  plaintiff  In  using  It 
on  its  freight  engine,  as  the  plaintiff  was  in- 
experienced, was  young,  and  had  not  been 
informed  of  the  extra  care  requhred  to  couple 
engines  of  this  character.  Plaintiff  testified 
that  wlthoat  negligence  on  his  part,  in  mak- 
ing a  coupling  between  the  engine,  on  which 
was  a  chafing  Iron,  and  a  box  car,  his  arm 
was  caught  between  the  deadwood  of  the 
box  car  and  the  chafing  iron.  That  this 
chafing  iron  was  an  unsafe  and  unsuitable 
appliance  to  be  used  on  an  engine  to  couple 
freight  cars  with  the  (Mdlnary  drawhead,  in 
this:  that  it  was  a  piece  of  Iron  five  inches 
wide  and  one-half  inch  thick,  which  was 
attached  to  the  back  of  the  tender  of  a 
passenger  locomotive  to  bump  against  the 
buffer,  and  take  the  slack  out  of  the  train. 
That  upcA  a  freight  car  it  would  pass  a 
few  inches  over  the  drawhead,  and  extended 
back  until  it  touched  the  deadwood  on  the 
box  car.  That  It  was  dangerous,  because 
of  liability  to  catdi  the  hand  between  the 
chafing  iron  and  the  deadwood.  That  the 
usual  method  of  coupling  a  car  is  to  leave 
the  link  in  the  moving  tender,  and  set  the 
pin  In  the  hole  of  the  drawhead  of  the  sta- 
tionary car,  and  guide  the  link  with  one  hand 
Into  the  mouth  of  the  stationary  drawhead, 
and,  when  the  bump  comes,  the  pin  drops 
down,  and  the  coupling  is  made.  That  with 
the  chafing  Iron  it  was  impossible  to  make 
the  coupling  that  way,  but  the  method  was 
exactly  the  reverse.  That,  if  it  had  been 
an  ordinary  drawhead,  there  would  have 
been  no  danger.  TUs  defect  was  obvious. 
Plaintiff  was  a  minor,  and  had  been  in  the 
service  bat  a  short  time;  had  never  used 
this  coupling  appliance  before  that  trip, 
when,  as  they  were  at  IklcComb  City,  the  en- 
gine was  brought  for  that  train,  and  plaintiff 
coupled  it  successfully  there.    It  was  not 


a  regular  freight  m^ne,  bat  one  that  was 
used  at  times  toe  freight  trains  and  some- 
times for  passenger  trains.  It  carried  this 
train  to  Canton,  and  was  again  assigned  to 
plaintiff's  train  on  the  return  trip,  and  It 
was  in  coupling  at  Oanton  that  plaintiff  was 
hart  There-  was  no  evidence  of  oontrlbo- 
tory  negligence.  The  court  gave  a  per- 
emptory instruction  to  find  for  the  defend- 
ant' 

Oalhoon  &  Oreen,  for  ajfpeOaat,  Mayes 
it  Harris,  for  appellee. 

COOPER,  J.  The  complaint  of  the  appel- 
lant was  not  that  the  coupler  used  by  the 
defendant  company  was  defective  as  one 
of  its  kind,  but  that  it  was  of  a  kind  more 
dangerous  in  its  use  than  those  of  another 
sort.  But  it  was  proved  by  the  defendant, 
and  not  controverted  by  the  plaintiff,  that 
the  use  of  this  coupler  (one  with  a  chafing 
iron  attached)  was  not  unusual  when  the 
plaintiff  entered  into  its  service;  that  there 
were  several  of  its  freight  engines  so  equip- 
ped, which  were  intended  to  be  used  upon 
passenger  trains  as  occasion  might  require. 
The  plaintiff  himself  seems  to  have  recog- 
nized the  fact  that  in  his  employment  as 
brakeman  he  would  be  required  to  couple 
cars  to  engines  having  these  chafing  irons,  for 
he  informed  himself  touching  the  methods 
by  wliich  coapUngs  with  such  engines  could 
best  be  made.  We  find  no  room  for  doobt 
that  the  use  of  this  appliance  was  one  of 
the  dangers  incident  to  his  employment,  and 
YOlontarily  assumed  by  him.  To  hold  the 
employer  liable  for  the  injury  sustained 
would,  as  it  appears  to  us,  be  to  declare 
that  railroads  are  responsible  for  injuries 
to  their  servants  In  all  cases  in  which  the 
safest  appliances  in  use  are  not  secured  by 
them.  We  do  not  onderstand  that  counsel 
for  appelant  would  push  the  rule  contended 
for  by  them  to  this  extmt,  and  we  know 
of  no  authority  by  whidi  it  could  be  done. 
The  peremptory  instruction  for  the  defend- 
ant was  correct,  upon  the  nncontroverted 
facts  of  this  case.    Judgment  affirmed. 


(M  Uiw.    TG9) 
BILUNOSLBY  v.  POLLOCK. 
(Sapreme  Court  of  Mississippi.     April,  1892.) 
Ba?(k  Collectioss— Paildkb— Tbust. 
Where  a  bank  collects  a  note  by  taking 
a  check  on  itself,  of  one  having  a  snfficient  de- 
posit, and  sends  a  draft  therefor,  which  is  not 
paid,  by  reason  of  its  suspension,  the  bank  wUI 
not  be  held  to  be  a  trustee  as  to  the  amount 
collected,  but  such  creditor  will  stand  on  the 
same  footing  as  other  creditors  of  the  bank. 

Appeal  from  chancoy  court,  Washington 
county;   W.-  R.  Trigg,  Chancellor. 

Petition  by  Lizzie  A.  Billingsley '  against 
W.  A.  Pollock,  receiver,  to  have  a  trust  de- 
clared. From  a  decree  dismissing  the  pe- 
tition, petitioner  appeals.     Affirmed. 

The  Bank  of  Greenville  collected  a  note 
sent  to  it  by  Uzzie  A.  Billingsley,  appellant^ 
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for  oollectton,  of  $1,000,  and  forwarded  to 
her  Its  draft  to  cover  the  collection  on  the 
day  the  bank  suspended  and  was  placed  in 
the  bands  of  a  receiver.  The  draft  was  not 
paid,  on  account  of  the  sospenslon  of  the 
bank.  The  appellant  filed  the  petition  in 
the  chancery  court  having  Jurisdiction  of 
the  receiver,  In  which  she  seeks  to  have  the 
amount  declared  a  trust,  and  to  fasten  a 
lien  for  Its  payment  upon  the  general  as- 
sets of  the  bank.  In  the  hands  of  appellee 
as  receiver.  The  appellee  pleaded  that  the 
money  collected  by  the  Bank  of  Greenville 
for  appellant  was  mingled  with  the  general 
funds  of  the  bank,  so  as  to  be  indistinguisha- 
ble therefrom,  and  could  not  be  traced  into 
his  hands,  as  receiver,  as  part  of  the  assets 
of  said  bask;  that  only  $368  In  cash  came 
Into  his  hands,  and  that  there  were  due 
$11,000  of  such  collections  made  by  said  bank, 
for  which  no  remittance  was  made,  or  re- 
mittance by  drafts  of  said  bank  which  were 
not  paid;  and  that  the  relations  between  the 
appellant  and  the  bank  were  only  those  of 
debtor  and  creditor.  The  plea  was  set  down 
for  hearing  upon  its  sufladency.  It  was  held 
Bufflcient  by  the  court.  Appellant  declined 
to  take  issue  on  it,  and  there  was  a  final 
decree  against  her,  dismissing  her  petition. 

Joshua  Skinner  and  A.  Lewentfaal,  Jr.,  for 
appellant    Terger  &  Percy,  for  appellee. 

CAMPBELL,  C.  J.  In  Ryan  v.  Paine,  66 
Miss.  678,  6  South.  Rep.  320,  we  held  that 
parties  who  sent  a  daim  to  a  bank  "for  col- 
lection," which  the  bank  collected  by  taking 
the  dieck  of  the  debtor  on  Itself,  the  debtor 
having  no  money  In  the  bank,  but  merely 
becoming  the  bank's  debtor  by  this  over- 
draft, after  the  insolvency  of  the  bank  was 
declared,  had  the  right  to  treat  their  debt- 
or as  still  such,  and  enforce  their  claim  to 
what  he  owed  the  bank  for  account  of  this 
transaction.  In  Kinney  v.  Paine,  68  Miss.  258, 
8  South.  Rep.  747,  we  held  that  parties  who 
had  sent  th^  claim  to  an  Insolvent  bank 
for  collection,  and  which  It  collected  by  a 
dieck  on  Itsdf  by  the  debtor,  who  had  no 
fbnds  in  bank,  could  follow  and  reclaim  their 
own  in  the  hands  of  the  receiver.  We  arc 
well  pleased  with  these  decisions,  and  re- 
affirm the  obvious  principle  supporting  them, 
but  are  unwUllng  to  establish  the  proposi- 
tion that  a  correspondent  of  a  bank,  whose 
claim  it  has  collected,  and  failed  to  pay  over, 
has  an  equitable  lien  on  all  the  assets  of 
the  bank,  securing  precedence  over  all  other 
creditors  of  the  bank.  Some  of  the  courts 
80  hold,  but  we  will  not  follow  their  lead  to 
this  absurd  result  It  is  enough  to  allow 
the  correspondent  who  sends  his  claim  to  a 
bank  "for  collection"  to  pursue  and  reclaim 
his  own,  wlthont  depriving  others  of  their 
rights.  There  is  no  such  magic  in  the  word 
"trust"  as  to  convert  all  the  assets  of  a  bank 
into  a  fund  to  secure  one  who  deals  with  it 
for  convenience  of  collecting  claims,  in  pref- 


erence to  others  who  trust  it  and  deal  wlDi 
it  The  maker  of  the  note  collected  in  this 
case  was  discharged,  for  she  paid  It  True, 
she  did  not  have  the  money  counted  out  to 
her  on  Evans'  check,  as  we  may  assume 
would  have  been  done,  if  required,  but  that 
was  not  necessary.  Evans  had  money 
there,  and  his  check  was  received  as  money, 
and  his  deposit  was  lessened  by  that  much. 
The  transaction  was  a  legitimate  one.  In 
the  usual  coarse  of  business,  and  there  is  no 
Just  principle  on  which  the  appellant  can  be 
declared  entitled  to  priority  over  other  cred- 
itors of  the  insolvent  bank.  We  should  not 
be  begoUed  by  the  use  of  words,  and  call 
one  claim  a  "trust,"  in  order  to  secure  it  a 
preference  over  "debts."  Wherever  there  is 
a  trust,  it  may  be  enforced  as  such,  but 
calUng  one  sort  of  claim  a  trust  merely  to 
place  It  on  a  better  footing  Is  not  allowable. 
It  has  been  done  in  some  instances,  where 
hard  cases  have  made  bad  precedents,  which 
we   will  not  follow.    Affirmed. 


(»   Hlia.    692) 
SMITH  et  al.  v.  BOWDRB. 
(Supreme   Court   of  MlasiaslM>i.     Oct,   1891.) 

ASSIONUENT  FOB  BeNETIT  OF    CrEDITOKB— ReSBK' 

VATION. 

A  proTision  in  a  deed  of  assiKument  tar 
the  benefit  of  creditors  tliat  Bhoold  the  as- 
signee decline  to  accept,  "we  reserve  the  right, 
by  and  with  the  consent  of  the  majority  of  car 
creditors,  to  name  some  one  else  in  his  stead," 
is  not  snch  a  reservation  of  power  over  the 
property  as  to  invalidate  the  assignment 

Appeal  from  chancery  court,  De  Soto  coun- 
ty;  B.  T.  Kimbroiigh,  Chancellor. 

Suit  by  W.  B.  Bowdre  to  restrain  B.  W. 
Smith  and  others  from  prosecuting  certain  at- 
tachment suits.  A  demurrer  to  the  bill  was 
overruled,  and  defendants  apx>eaL    Affirmed. 

Payne  &  BeU,  a  mercantile  firm,  made  a 
general  assignment  of  all  th^  property  for 
the  benefit  of  their  creditors,  with  some 
preferences.  The  appellants  having  sued  out 
five  different  attachments  at  law,  and  levied 
the  some  upon  portions  of  the  assigned 
property,  Ihe  appellee,  W.  B.  Bowdre,  named 
as  assignee  tn  the  assignment,  filed  his  biU 
in  chancery  to  restrain  the  prosecution  of 
the  attachment  suits  being  prosecuted  by  the 
appellants  and  others  who  had  '  sued  out 
attadunents,  the  equity  alleged  being  the 
avoidance  of  a  multiplicity  of  suits.  The  as- 
signment was  made  an  exhibit  to  the  bill 
of  complaint.  Some  of  the  defendants  to 
the  chancery  suit  answered  the  bill,  but  the 
appellants  demurred,  alleging  as  a  cause  of 
demurrer  that  the  assignment  showed  upon 
its  face  that  It  was  made  with  the  Intent 
upon  the  part  of  Payne  &  Bell  to  defraud 
their  creditors.  The  assignment  contains  the 
following  provision,  which  Is  relied  upon  as 
invalidating  It:  Should  the  assignee  decline 
to  accept,  "we  reserve  the  right,  by  and  with 
the  consent  of  the  majority  of  our  creditors, 
to  name  some  one  else  In  his  stead."    The 
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«haiicelIor  ovemiled  the  demurrer,  and  grant- 
ed an  appeal  to  this  court 

Calvin  Perkins,  for  appellants.  Ira  D. 
Ogleeby,  lor  appellee. 

OOOPBR,  J.  We  cannot  see  that  the  right 
of  any  creditor,  or  any  security  afforded  by 
the  deed  of  assignment,  was  impaired  by  the 
reservation  by  the  assignor  of  the  power 
to  appoint  another  assignee, .  (with  the  as- 
sent of  a  majority  of  the  creditors  for  whose 
benefit  the  assignment  was  made,)  if  the 
one  nominated  by  the  deed  should  decline 
to  accept  the  trust  created  thereby.  The 
power  reserved  was  not  over  the  property 
or  its  disposition.  There  Is  no  reservation 
of  a  right  to  change  the  destination  of  the 
proceeds  of  the  estate,  or  to  hamper  its 
management  The  evident  purpose  of  the 
provision  was  to  prevent  the  delay  incident 
to  an  application  in  chancery  for  the  appoint- 
moit  of  a  trustee  if  the  assignee  named 
should  decline  to  act  Ordinarily,  if  not  uni- 
versally, such  power,  honestly  exercised, 
would  be  beneficial,  rather  than  injurious, 
to  creditors    Decree  affirmed. 


(69  Him.  vii) 

KIMBROUGH  v.  RAGSDALB  et  al. 

(Supreme  Court  of  Mississippi.     April,  1892.) 

UisMiBSAU— ■Vjlbia.iice— Salb— Instruotions. 

1.  Where  a  petition  to  enforce  a  mechan- 
ic's lien  alleges  a  sale  to  defendants  jointly,  a 
motion  to  dismiss  on  the  grcnind  that  tbe  sale 
was  to  one  defendant  only,  before  evidence  has 
been  received,  is  properly  denied. 

2.  An  objection  to  variance  between  plead- 
ing and  proof  must  be  raised  when  the  evi- 
dence is  offered,  and  not  for  the  first 'time  on 
appeal. 

3.  Where  an  action  is  brought  to  cliaive 
two  defendants  for  ^oods  sold,  and  the  books 
of  plaintiff  show  a  charge  to  one  only,  it  is  er- 
ror to  charge  that  the  keeping  of  the  books 
was  simply  a  matter  of  convenience,  and  does 
not  change  defendants'  obligation  to  pay  the 
debt;    it  being  a  question  for  the  jury. 

Appeal  from  circuit  court,  Leflore  county; 
R.  W.  Williamson,  Judge. 

Petition  by  Ragsdale  &  Co.  against  Walter 
Fuller  and  A.  MoC.  Kimbrough  to  enforce 
a  mechanic's  Uen.  Judgment  for  plaintiff. 
Kimbrough  appeals.     Reversed. 

Walter  Fuller,  a  contractor,  built  a  bouse 
In  Greenwood  for  A.  McC.  Klmbrougli.  Some 
of  the  material  with  which  to  build  the  house 
was  purchased  from  Ragsdale  &  Co.,  who 
filed  a  petition  In  a  Justice  of  the  peace  court 
against  said  Fuller  and  Kimbrough  to  en- 
force a  lien  for  the  price  of  said  material, 
which  was  $191.60.  The  petition  alleged  a 
joint  liability  of  Fuller  and  Kimbrough  un- 
der a  verbal  contract  A  bUl  of  particulars 
of  the  account  was  filed  with  the  petition, 
which  showed  that  the  goods  were  charged 
to  "Walter  Fuller,  for  A.  McC.  Kimbrough." 
On  the  trial  in  the  justice  of  the  peace  court 
the  case  was  dismissed  as  to  Fuller,  and  a 
Judgment  was  recovered  against  Kimbrough, 


from  which  he  appealed.  On  the  trial  In 
the  circuit  court  Kimbrough  moved  to  dis- 
miss the  suit  because  there  was  no  joint 
liability  of  the  defaulants,  as  alleged  tn 
the  petition.  This  motion  was  overmled. 
The  evldoice  of  the  plaintiff  was  to  the  ef- 
fect that  the  sale  was  made  to  Eambrouj^ 
alone,  but  no  ottjectlon  was  made  to  tiie  In- 
troduction of  this  evidoics  in  the  trial  oenrt 
The  evldoice  is  conflicting  as  to  whether  the 
material  was  furnished  to  Fuller,  the  con- 
tractor, or  to  Klmbtoug^  Defendants'  tes- 
timony showed  that  the  contract  betweeen 
Fuller  and  Kimbrough  was  that  Fuller  was 
to  furnish  all  the  material,  and  that  he  had 
been  paid  in  full  for  the  contract  by  Klm- 
brou^  The  testimony  was  conflicting  as 
to  whether  Ragsdale  &  Co.  had  notice  of 
the  contract  between  Fuller  and  KlmbrouglL 
The  books  of  Ragsdale  &  Co.  were  In  court 
but  were  not  introduced  in  evidence.  De- 
fendants were  permitted  to  show  by  oral  tes- 
timony that  the  goods  were  charged  on  the 
books  to  Walter  Fuller  for  Kimbrou^  The 
second  instruction  given  for  the  plaintiff, 
and  referred  to,  is  as  follows:  "The  court  in- 
structs the  jury  for  the  plaintiffs  that  their 
books  kept  in  the  store  were  for  their  conven- 
ience, and  tliat  they  had  a  right  to  keep  them 
in  any  manner  they  saw  proper  to  suit  their 
convenience,  and  that  the  manner  in  which 
they  were  kept  does  not  change  defendant's 
obligation  to  pay  the  debt  sued  on.  If  be 
owes  same." 

Calhoon  &  Green,  for  appellant  ▲.  H. 
Iiongino,  t(x  appellees. 

COOPER,  J.  The  petition  in  this  canse  is 
based  upon  a  sale  to  Fuller  and  Klmbronj^ 
jointly.  The  court  properly  overruled  tbe 
motion  to  dismiss  the '  petition,  for  It  could 
not  know  that  the  contract  as  stated,  would 
not  be  proved.  No  objection  was  made  to 
the  evldaice  offered  by  the  petitioner  to  es- 
tablish the  sale  to  Kimbrough  alone.  The 
slightest  reflection  should  lisve  suggested 
that  In  that  way  only  can  advantage  be  tak- 
en of  a  variance  between  the  cause  of  action 
as  stated  in  the  pleadings  and  that  sought 
to  be  proved.  Our  Code  (section  1134)  pro- 
vides that  one  or  more  of  several  Joint  con- 
tractors nu^  be  severally  sued,  but  it  was 
never  intended  to  permit  a  plaintiff  to  de- 
dare  upon  a  jobit  contract  and  recover 
upon  a  several  one. 

The  second  instruction  for  tlie  plaintiff 
was  directly  upon  the  weight  of  evidence. 
Tbe  defoidants  were  certainly  entitled  to 
have  the  jury  determine  whether  the  goods 
were  charged  upon  the  plaintiff's  books  to 
Fuller  alone,  because  he  was  the  pnrcbasa, 
or  whether  such  entries  were  for  the  con- 
venience only  of  plaintiff.  This  was  a  ques- 
tion of  fact  and  not  of  law,  and  the  court 
should  not  have  expressed  any  opinion  con- 
cerning Its  solution. 

Reversed,  and  remanded  for  a  new  triaL 
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les  BUis.   870) 

NEWMAN  et  al.  T.  TAYLOR. 
(Supreme  Court  of  Mississippi.     April,  1802.) 

JVDOMEHT  BT  DEFAULT— BQUITAB!.!  BXLlEt. 

Where  a  jndgment  is  rendered  by  de- 
fault withont  seryice  of  process,  in  order  to 
obtain  relief  in  equity,  defendant  mast  show 
not  only  want  of  service,  but  that  be  has  a 
good  defense  to  the  action. 

Appeal  from  chancery  court,  Issaquena 
county;  W.  R.  Trigg,  Chancellor. 

Bill  by  W.  W.  Taylor  against  E.  &  0. 
Newman  to  vacate  a  judgement  by  default 
Decree  for  complalJuQit  Defendants  appeaL 
Reversed. 

Plaintiff  exhibited  hla  bill  In  the  chancery 
court,  alleging  that  in  the  year  1S82  he  was 
Indebted  to  api>ellant8  In  the  sum  of  $2,026.- 
85,  and  that  this  account  was  paid  In  full, 
and  that  he  held  a  receipt  In  full,  signed: 
"H.  &  G.  Newman.  Per  A  J.  Wilkinson, 
Agent  and  Attorn^."  That  in  April,  1884, 
said  H.  &  C  Newman  brought  suit  against 
him  on  said  account  in  the  circuit  court,  and 
obtained  a  Judgment  by  default  against  him 
for  sold  sum  and  accrued  interest  That, 
although  he  had  his  domicile  in  said  county, 
he  was  not  served  with  summons,  and  was 
Ignorant  of  the  pendency  of  said  suit;  and 
prayed  for  an  Injunction  against  sold  Judg- 
ment The  defendants  demurred  to  the  bill 
on  several  grounds,  among  others  that  there 
was  allegation  that  the  defendants  threat- 
ened to  enforce  the  Judgment  and  that  com- 
plainant had  a  full,  adequate,  and  complete 
remedy  at  law.  The  demurrer  was  over- 
ruled. The  defendants  answered,  denying 
that  the  indebtedness  had  ever  been  paid, 
and  that  the  plaintlfl  had  any  receipt  for 
said  indebtedness  signed  by  defendants  or 
anybody  authorized  by  them,  and  expressly 
denied  that  Wilkinson  was  so  authorized, 
and  denied  that  complainant  was  not  served 
with  process,  and  averred  that  he  was  duly 
served.  Complainant's  deposition  was  taken, 
and  was  to  the  following  effect:  In  1882  he 
was  Indebted  to  defendants.  That  he  paid 
the  amoimt  to  A  J.  Wilkinson,  their  attor- 
ney, by  giving  him  a  check  on  H.  &  G.  New- 
man for  $150,  and  by  turning  over  to  Wilkin- 
son a  lot  of  notes  and  accounts,  which  Wil- 
kinson selected.  In  full  payment  of  the  ac- 
coimt;  and  that  Wilkinson  gave  him  a  re- 
ceipt in  fall.  He  says  he  was  not  served 
with  BommcHis.  Three  letters  were  filed 
with  his  deposition.  The  first  was  signed 
"S.  £}.  Worms,  representing  H.  &  C.  New- 
man," and  in  substance  stated  that  the 
writer,  having  been  disapipointed  In  promises 
of  Taylor,  has  placed  the  same  in  A  J. 
Wilkinson's  hands,  with  instructions  to  force 
payment  The  second  letter  was  addressed 
to  WlUdnson,  and  contained  the  following: 
"Get  Max  Sumers  to  select  the  best  accounts 
on  the  beet  terms  possible.  He  ought  to  be 
willing  to  surrender  all  of  the  accounts,  es- 
pecially as  he  wants  a  clear  receipt  How- 
ever, do  the  best  you  can  tor  us.  If  you 
can't  get  all,  take  the  amount  he  offers. 


[Signed]  H.  &  G.  Newman.  Worms."  The 
third  letter  was  to  Wilkinson,  and  contained 
the  following  paragraph:  "We  would  ask 
you  to  us©  your  best  efforts  to  get  the  Tay- 
lor accounts  secured,  that  you  may  realize 
on  them  this  fall.  If  it  cannot  be  done  at 
once.  [Signed]  H.  &  0.  Newman.  W." 
Worms  states  in  his  deposition  that  the  let- 
ters were  written  by  him,  and  that  he  was 
employed  by  H  &  C.  Newman  in  the  capac- 
ity of  traveling  agent  to  solicit  cotton  and 
make  collections,  but  had  no  special  author- 
ity fh)m  H.  &  C.  Nfewman  to  write  the  let- 
ters. The  depositions  of  the  circuit  and 
chancery  clerk  and  the  sheriff  showed  that 
the  summons  was  lost  from  the  files  of  the 
records,  and  that  there  waS  no  record  show- 
ing that  the  summctns  in  the  action  against 
Taylor  had  been  served'  on  him. 

Miller,  Smith  &  Hlrsh,  for  appellants. 
James  R.  Yerger,  for  appelleeu 

COOPER,  J.  The  appellee,  against  whom 
a  Judgment  at  law  had  been  rendered  with- 
out notice,  could  have  secured  relief  by  mo- 
tion in  the  law  court  upon  the  trial  of 
which  it  wotild  only  have  devolved  on  him 
to  show  that  no  service  of  pocess  had  been 
made  on  him.  Meyer  v.  Whitehead,  62  Miss. 
387.  Instead  of  resorting  to  the  court  of 
law,  he  has  applied  to  chancMy  for  r^ef, 
and,  bdug  in  a  court  of  equity,  finds  him- 
self subjected  to  the  operation  of  the  equi- 
table maxim  that  "he  who  seeks  equity  must 
do  equity,"  by  reason  of  which  It  was  In- 
cumbent on  him  to  show,  not  only  that  the 
judgment  at  law  was  void,  but  that  he  has 
a  good  defense  to  the  salt  Stewart  v. 
Brooks,  Id.  492.  Und£r  the  old  practice  in 
chancery,  the  rule  was  to  award  a  new  trial 
at  law,  but  since  the  extension  of  the  power 
of  relief  in  courts  of  law  this  Jurisdiction 
has  become  practically  obsolete.  3  Pom. 
Eq.  Jur.  1365.  Courts  of  equity  yet  relieve 
against  Judgments  obtained  by  fraud,  acci- 
dent, or  mistake.  This  relief  is  not  now  by 
granting  a  new  trial  at  law,  but  the  court 
of  equity  .wUl  take  full  and  final  Jurisdiction, 
so  as  to  do  complete  Justice  between  the 
parties.  Hale  v.  Bozeman,  60  Miss.  965. 
The  complainant  was  entitled  to  relief  only 
upon  conditlou  of  showing  that  he  had  a 
valid  defense  against  the  claim  on  which 
the  Judgment  was  rendered.  This  he  failed 
to  do,  for  it  is  not  shown  to  have  been 
within  the  apparent  scope  of  the  agaacy  of 
Wilkinson,  by  whom  the  settlement  of  the 
debt  was  negotiated,  or  of  that  of  Worms, 
by  whom  Wilkinson  was  directed  to  act, 
to  bind  the  defendants,  H.  &  C.  Newman, 
by  such  settlement;  nor  is  it  shown  that 
they  subsequently  were  Informed  of  and 
ratified  the  sama  The  complainant  stopped 
a  little  short  of  proving  his  case;  but  since 
injustice  may  be  done  by  rendering  a  final 
decree  here.  We  will  remand  the  cause,  with 
leave  to  all  parties  to  take  further  proof. 
The  decree  Is  reversed,  and  cause  remanded. 
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MASSET  T.  RIMMBR. 
(Sapreme  Court  of  Mississippi.  April,  1892.) 
Advekse  Possession  by  Wipe. 
Where  a  grantee  in  a.  deed  erases  his 
name,  and  inserts  that  of  his  wife,  with  intent 
to  Test  title  in  her,  and  she  holds  the  land  as 
owner  thereof,  the  statute  of  limitations  begins 
to  run  in  her  favor  during  the  life  of  her  hus- 
band, and  coDtinnes  uninterrupted  by  Iiis  death. 

Appeal  from  circuit  court,  Attala  county; 
C.  H.  Campbell,  Judge. 

Ejectment  by  S,  P,  Rimmer  against  W.  P. 
Massey.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed, 

Certain  land  In  Attala  coimty,  Miss.,  was 
conveyed  to  D,  B.  Massey  by  one  Riddle  In 
1869,  Massey  and  Ms  family  occupied  this 
land  continuously  luitil  his  death,  in  1S71. 
Some  time  before  liis  death,  D.  B.  Massey 
erased  his  initials  in  the  deed  as  grantee,  and 
inserted  his  wife's  initials  instead,  and  erased 
the  words  "his  heirs,"  and  inserted  "her 
heirs,"  Intending  thus  to  vest  title  in  liis 
wife.  In  1891,  S.  P.  Rimmer,  appellee, 
brought  ejectment  against  the  heirs  of  D. 
B.  Massey,  who  were  then  In  possession, 
and  had  been  since  the  death  of  their  father. 
On  the  trial,  Rimmer  introduced  In  evidence 
the  deed  from  Riddle  to  M.  A.  Massey,  (the 
same  deed  which  was  shown  to  have  been 
altered  by  D,  B.  Massey,)  and  several  suc- 
cessive trust  deeds  given  by  Mrs.  Massey, 
m:w  Mrs.  Pope,  and  her  husband,  to  ap- 
pellee, Rimmer,  to  secure  a  debt  due  by  them 
to  Rimmer;  a  foreclosure  sale  under  said 
trnst  deeds;  a  trustee's  deed  to  M.  J.  Rim- 
mer; and  then  a  deed  from  M,  J.  Rimmer 
to  appellee.  All  the  heirs  except  W.  P. 
Massey  disclaimed  interest  in  the  land,  they 
having  conveyed  their  Interest  to  said  W.  P. 
Massey.  The  evidence  of  defendant  tended 
to  show  that,  after  the  death  of  th^  father, 
all  tlie  hfdrs  claimed  the  land  as  tenants  in 
common.  The  case  was  tried  by  the  court, 
without  a  ixaj.  The  court  found  as  facts 
that  the  original  deed  to  the  land  was  made 
to  D.  B.  Massey,  and  that  he  changed  the 
deed,  intending  to  vest  title  In  M.  A.  Massey, 
Ills  wife;  that  M.  A.  Massey  and  her  children 
have  been  In  possession  since  and  before  the 
death  of  D.  B.  Mass^;  that  M.  A,  Massey 
claimed  title,  and  claimed  to  own  the  land; 
and,  holding  under  this  changed  deed  for 
more  than  10  years,  acquired  title. 

Dodd  &  Armistead,  for  appellant  Allen 
&  McCool,  for  appellee. 

GAMPBEI^L,  O,  J,  D.  B,  Massey,  In  his 
lifetime,  having  erased  his  name  from  the 
deed  which  vested  title  In  liim,  and  Inserted 
his  wife's  name  In  the  deed  instead  of  his 
own,  for  the  purpose  of  vesting  the  title  in 
her,  and  she  having  held  the  land  as  owner 
by  virtue  of  this  arrangement,  the  statute 
of  limitations  commenced  to  run  in  her 
favor  in  the  lifetime  of  her  husband,  and 
coutinued  uninterrupted  by  his  death,  and, 


after  the  lapse  of  10  years,  perfected  her 
title,  as  against  the  heirs  of  her  deceased 
husband.    Hartman  v.  Nettles,  64  Miss.  495, 
8  South.  Rep.  2.S4. 
Affirmed. 


(«  icisB.   en) 
HUNTLEY,  Marshal,  v,  BANK  OP  WI- 
NONA. 

(Supreme  Court  of  Mississippi.    April,  1882.) 
Taxation  or  Ba^'ks  —  Lbvt  bt  Town  ih  '"•'"»— 

or  lilHlTATIOX. 

A  tax  levied  by  a  manicipal  corporation 
on  the  solvent  credits  of  a  bank  in  excess  of 
the  limitation  prescribed  by  Act  1890,  (Laws 
ISOO,  p.  9,)  which  provides  that  "cities  and 
towns  are  prohibited  from  levying  or  oollectinK 
any  other  tax  on  banks,  or  on  solvent  credits, 
owned  by  individuals  or  corporations,  ^reat^ 
than  75  per  cent,  of  the  state  tax,"  is  illegal, 
regardless  of  the  purpose  for  which  it  is  levied. 

Appeal  from  circuit  court,  Montgomery 
county;    C.  H.  Campbell,  Judge. 

Action  by  the  Bank  of  Winona  against  W. 
I/.  Huntley,  marshal  and  tax  collector  of 
the  town  of  Winona,  to  recover  certain 
taxes  paid  by  plaintifl  under  protest  The 
action  was  commenced  before  a  Justice  of 
the  peace,  and  talien  by  plaintiff  on  appeal 
to  the  circuit  court.  From  a  Judgment  for 
plaintiff,   defendant   appeals.    Affirmed. 

In  the  circuit  court  the  case  was  tried 
without  a  Jury  on  the  following  agreed  state- 
ment of  facts:  Huntley,  by  virtue  of  his 
office  as  tax  collector  of  the  dty  of  Winona, . 
(which  was  a  separate  school  district)  In 
the  year  1891  collected  frcMn  C.  H.  Campbell, 
cashier  of  the  Bank  of  Winona,  under  pro- 
test, a  three-mUl  tax  for  school  purposes 
on  the  solvent  credits  of  said  bank,  said  tax 
amounting  to  $132,  the  same  having  been 
levied  by  the  board  of  mayor  and  aldermen 
of  said  dty  of  Winonn,  and  being  In  excess 
of  75  per  cent  of  the  state  tax,  already 
levied  by  said  board  for  the  year  1891  on  the 
solvent  credits  of  said  bank  for  town  pur- 
poses, and  collected  from  said  bank  by  said 
Huntley,  tax  collector.  Said  bank  does  busi- 
ness in  the  incorporated  town  of  Winona. 

W.  S.  Hill,  for  appellant  Sweatman,  Trot- 
ter &  Knox,  for  appelleei. 

COOPER,  J,  The  tax  in  controversy  In 
this  case  is  confessedly  In  excess  of  the  limi- 
tation prescribed  by  the  act  of  1890,  (Laws, 
p.  9,)*  It  is  certainly  a  tax  levied  by  the 
municipal  authorities  of  the  town  of  Winona, 
and,  l>elng  such,  it  is  forbidden  by  law,  re- 
gardless of  the  purposes  for  wliich  It  was 
levied.   Judgment  affirmed. 

•Act  1890  (Laws  1890,  p.  9)  provides  "that 
all  real  estate  of  any  bank  or  banking  aasocia- 
tion  shall  be  liable  to  pay  taxes — state,  county 
and  municipal — according  to  its  valne,  as  other 
real  estate  is  taxed.  Cities  and  towns  are  pro- 
hibited from  levying  or  collecting  any  other 
tax  on  banks,  or  on  solvent  credits,  owned  by 
individuals  or  corporations,  greater  than  aeven- 
ty-flve  per  cent  of  the  state  tax." 
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STOCKTON  ot  al.  t.  HARMON  et  al. 
(Supreme  Court  of  Florida.     Aug,  15,  1893.) 
Vacatiso  Supbrsedea*  —  Appointmekt  of  Rb- 

CEITER9— ReBTRAISISO  OBDEK  —  CoBPOKATlONS 

— Amendment  or  Bt-Law8. 

1.  Where  an  appeal  Is  taken  from  those 
proyisions  of  a  decree  which  vacate  expressly 
a  former  order  granting  an  injunction  and  ap- 
pointing a  receiver,  and  no  appeal  is  taken 
from  the  provision  of  the  same  decree  which 
dismisses  the  bill,  an  order  directing  that  such 
appeal  operate  as  a  supersedeas  will  be  set 
aside,  and  the  supersedeas  vacated  as  nnan- 
tborized.  .  ,   , 

2.  An  entrr  of  appeal  cannot  be  amended 
in  the  appellate  court. 

3.  Tie  doctrine  in  State  v.  Jacksonville, 
P.  &  M.  R.  Co.,, 15  Fla.,  on  page  286,  as  to  ap- 
pointing receivers  of  railroaids  without  notice, 
approved.  ,  , 

4.  The  practice  of  granting  a  restraining 
order  for  several  days,  until  the  motion  for  an 
injunction  can  be  heard,  without  requiring  an 
indemnity  bond,  is  contrary  to  the  provisions 
and  policy  of  our  statute.  Section  1465,  Rev. 
St. 

5.  An  amendment  of  a  by-law  which  mere- 
ly changes  the  number  necessary  to  constitute 
a  quorum  of  a  board  of  directors  does  not  alter 
another  by-law  which  requires  a  vote  of  two- 
thirds  of  the  directors  to  suspend  or  remove  an 
officer  of  the  company. 

6.  The  case  made  by  the  bill  held  to  be  pal- 
pably insufficient  to  justify  the  appointment  of 
a  receiver,  and  clearly  deficient  as  authorizing 
an  injunction,  except  as  to  actien  alleged  to 
have  been  taken  by  three  of  the  directors  on 
the  theory  that  they  constituted  a  quorum  or 
had  power  to  remove  officers  of  the  company. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Duval  county; 
B.  M.  Call,  Judge. 

Bill  by  John  N.  O.  Stockton  and  others 
against  Archer  Harmon  and  others  for  the 
apiK)intment  of  a  receiver.  Interlocutory  in- 
junction granted.  Injunction  vacated,  and 
bill  dismissed.  From  the  order  vacating  the 
injunction,  complainants  appeal.  Motion  to 
vacate  supersedeas.    Granted. 

H.  H.  Budcman  and  H.  Bisbee,  tor  the 
motion.    Ciooper  &  Owper,  opposed. 

RANEY,  O.  3.  There  is  In  this  cause  a 
final  decree,  bearing  date  August  3,  1893, 
dismissing  the  bill,  and  In  the  former  part  of 
the  same  entry  there  are  provisions  which 
expressly  vacate  the  Interlocutory  orders  for 
Injunction  and  a  receiver,  which  had,  on  a 
prior  day,  been  granted  without  notice. 
There  Is  an  appeal  from  so  much  of  the  de- 
cree of  August  3d  as  vacates  such  prior  or- 
ders, but  none  from  the  dismissal  of  the  biU. 
There  Is  also  an  order  of  the  circuit  Judge 
directing  that  the  appeal  shall  operate  as  a 
sai>ersedea8,  and  bond  has  been  g^iven  as  re- 
quired by  this  order.  In  the  absence  of  on 
appeal  from  the  action  of  the  lower  court  In 
dismissing  the  bill,  appellants  cannot  be 
beard  to  question  the  vacation  of  the  orders 
doing  away  with  the  injunction  and  re- 
ceivership, and  for  this  reason  the  order  of 
■apersedeas  must  be  vacated  aa  nnauthor- 
v.l880.no.21— 53 


Ized  and  illegal;  but,  as  there  may  be  an- 
other entry  of  appeal  In  the  lower  court,  the 
existing  entry  not  being  the  subject  of 
amendment  here,  and  the  same  matters 
urged  before  us  now  as  to  the  frivolity  of 
the  case  made  by  the  bill,  and  consequently 
of  the  appeal,  may  be  presented  again,  we 
deem  it  proper  to  say:  (1)  That  there  is  pal- 
pably no  ease  made  by  the  bill  for  a  receiver, 
and  that  the  appointment  of  a  receiver  waa 
entirely  without  Juatiflcation;  and  in  this 
connection  we  wish  to  say  that  we  approve 
entirely  of  the  remarks  to  be  found  in  the 
case  of  State  v.  Jackson vifle,  P.  &  M.  R. 
Co.,  15  Fla.,  on  page  286,  as  to  appointing 
receivers  of  railroads  without  notico.  (2) 
The  bill  is  also  entirely  deficient  as  to  an 
injunction,  in  so  far  as  the  protection  of 
any  property  rights  of  the  complainants 
Stockton  and  Benham,  or  either  of  them, 
are  concerned.  There  Is  exhibited  no  such 
Jeopardy  of  any  property  rights  of  Stock- 
ton or  Denham,  individually  or  as  stockhold- 
ers or  directors,  or  of  any  one  else,  as  justi- 
fied an  injunction  or  a  receiver.  The  prac> 
ttce  of  granting,  without  requiring  an  indem- 
nity bond,  a  restraining  order  or  Injunction 
for  the  period  that  the  order  was  allowed  In 
this  case,  is  contrary  to  the  provisions  and 
policy  of  our  statute.  Section  1485,  Rev.  St 
(3)  It,  however,  cannot  be  said  that  It  iB 
clear  that  no  case  is  made  by  the  bill  as  to 
the  illegality  of  the  action  of  Harmon,  Scott, 
and  Buckman,  Ui  acting  as  a  quorum  of  the 
board  of  directors.  It  Is  not  clear  that  a 
quorum  was  duly  changed  from  four  to 
three,  and,  even  admitting  that  such  change 
was  made,  there  is  no  pretense  that  any  al- 
teration was  ever  made  of  the  by-law  (sec- 
tion 7)  which  requires  a  vote  of  two-thirds 
of  the  directors  to  suspend  or  remove  an 
officer  fining  an  office  created  by  the  stock- 
holders of  the  company.  We,  of  course,  do 
not  regard  the  general  manager  as  such  an 
officer,  but  the  secretary  and  treasurer  are 
clearly  such.  Were  there  a  proper  appeal, 
we  should  at  least  continue  the  supersedeas 
as  to  any  and  all  action  taken,  or  to  be 
taken,  upon  the  theory  that  three  con- 
stituted a  quorum,  or  that  less  than  two- 
thirds  of  the  directory  can  suspend  or  re- 
move a  person  from  an  office  created  by  the 
stockholdera  (4)  Otherwise  than  as  above 
stated,  there  is  no  such  condition  of  affairs 
shown  by  the  record  as  Justifies  a  court  of 
equity  in  interfering  with  the  management 
of  the  properties  of  either  compuny  by  Its 
officers,  according  to  its  by-laws,  and  the 
principles  of  law  governing  In  such  matters. 
American  Loan  &  Trust  Co.  v.  Toledo  C.  & 
S.  R.  Co.,  29  Fed.  Rep.  416.  (6)  It  may  also 
be  observed  that  no  bond  has  been  required 
of  the  receiver. 

An  order  wIU  be  entered  vacating  the  or- 
der of  supersedeas  made  by  the  circuit  Judge 
on  August  3,  1893. 
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WHiUAMS  ▼.  STATB. 

(Supreme  Conrt  of  Florida.   Anc  7,  1893.) 

HoMioiDB— WnNBSs— Cboss-Examinatiox. 

1.  The  rnle  ia  well  settled  that  a  party  has 
no  right  to  cross-examine  any  witness  except  as 
to  facts  and  circumstances  connected  with  the 
matters  stated  in  his  direct  examination,  and  if 
he  wishes  to  examine  him  as  to  other  matters 
he  mast  make  the  witness  his  own.  But  this 
rnle  permits  an  inquiry  on  cross-examination 
into  all  the  facta  and  circumstances  connected 
with  the  matters  of  the  direct  examination. 

2.  For  tite  state  a  witness  testified  that  he 
was  standiuK  at  the  east  side  of  a  house  called 
a  "commisaaryi"  where  the  deceased  was  killed, 
and  saw  the  accused  there  a  short  time  before 
the  killing;  that  while  at  the  building  called 
the  "commissary,"  witness  heard  the  accused 
use  language  indicating  a  purpose  to  kill  the 
deceased,  such  as,  "If  you  don't  pay  me,  I  am 
going  to  kill  yon."  On  cross-examination  the 
witness  was  asked  what  kind  of  a  building  was 
that  commissary,  and  the  question  was  ez- 
daded  by  the  conrt,  on  the  ground  that  it  was 
not  a  proper  cross-examination.  Held  to  be 
error.  The  question  was  not  only  a  legitimate 
cross-examination,  but  it  cannot  De  said  to  be 
immaterial,  as  the  witness'  answer  may  have 
been  the  means  of  establishing  the  fact  that 
he  was  not  at  tlie  house,  and  did  not  hear  and 
see  what  he  related. 

(Syllabus  by  the  Court) 

Error  to  circuit  conrt,  Marion  county; 
Jesse  3.  Flnley,  Judge. 

Johnnie  Williams,  alias  Ben.  Latimore,  waa 
oonviated  of  mutder,  and  brings  error.  Be- 
versed. 

Qeo.  H.  Badger,  for  plalntUC  In  «ror.  WU- 
Ilam  B.  Lamar,  Atty.  Oen.,  for  the  State. 

MABR7,  J.  The  plaintiff  in  error  was  in- 
dicted, tried,  and  conyicted  of  murder  In  the 
first  degree  in  tbe  Marion  circuit  court,  and 
the  sentence  of  death  was  passed  upon  him. 
He  has  sued  out  a  writ  of  error  to  this 
court,  and  various  assignmenta  of  error  are 
made  here. 

We  are  confronted  with  an  error  In  the 
record  before  us  wtalch,  according  to  w^- 
establlshed  rules  of  law,  will  necessitate  a 
reversal  of  the  Judgment  A  witness— Enoch 
Butler— was  introduced  by  the  state,  and  tes- 
tlfled  that  he  was  at  the  place  called  the 
"commissary"  on  Ibe  afternoon  of  the  day 
fbe  deceased  was  killed,  and  saw  the  ac- 
cused there.  He  also  stated  that  he  was 
standing  at  the  east  side  of  the  house  be- 
tween simdown  and  dusk,  and  the  deceased 
was  paying  ofC  hands.  Heard  him  say  some- 
thing about  not  paying  off  the  hands  that 
night,  and  defendant  said:  "I  am  going  to 
liave  my  money,  you  d— d  old  son  of  a 
b— — h.  If  you  don't  pay  me,  I  am  going  to 
kill  you."  He  was  also  asked  bow  he  hap- 
pened "to  be  at  that  commissary  that  even- 
ing," and  stated  that  he  went  there  to  col- 
lect for  some  pork,  potatoes,  and  things  he 
had  sold  to  the  hands  getting  cross-ties.  On 
cross-examination  the  witness  was  aaked, 
"What  kind  of  a  building  was  that  commis- 
sary?"  The  state  objected  to  the  question. 


as  not  a  proper  cross-examination,  and  the 
court  excluded  it  Proper  exception  was  tak- 
en to  the  ruling,  and  it  is  assigned  as  er- 
ror here.  The  rule  is  well  settled  that  a 
party  has  no  right  to  cross-examine  any 
witness  except  as  to  facts  and  circumstances 
connected  with  the  matters  stated  in  bis  di- 
rect examination,  and  if  he  wishes  to  ex- 
amine him  as  to  other  matters  he  must  make 
the  witness  his  own.  This  rule,  however, 
permits  :m  inquiry  on  cross-examination  Into  . 
all  the  facts  and  circumstances  connected 
with  the  matters  of  the  direct  examination. 
Savage  v.  State,  18  Fla.  909;  Adams  v.  State, 
28  Fla.  511,  10  South.  Eep.  106;  Tlschler  v. 
Apple,  30  Fla.  132,  11  South.  Rep.  278.  The 
deceased  was  shot  and  killed  In  the  bouse 
called  the  "commissary,"  near  9  o'clock  at 
nigbt,  and  if  the  defendant  did  the  killing 
there  was  no  question  of  his  guilt  It  docs 
not  appear  that  the  witness  Butler  saw  the 
killing,  or  was  present  when  it  was  done, 
but  be  states  that  he  was  at  tbe  commissary 
between  sundown  and  dusk,  saw  the  defend- 
ant there,  and  heard  him  use  langnag^e  In- 
dicating a  purpose  to  kill  the  deceased.  It 
is  apparent  that  it  was  a  matter  of  great 
Importance  to  the  accused  whether  or  not 
tbe  witness  mentioned  was  In  fact  present 
and  heard  the  language  related  by  him.  He 
states  that  he  was  standing  at  the  east  side 
of  the  building  referred  to,  and  heard  tbe 
defendant  use  the  language  Imputed  to  him. 
It  was  a  proper  cross-examination  to  ask 
him  what  kind  of  a  building  that  was,  and 
we  cannot  say  that  the  question  was  imma- 
terial, as  tbe  witness'  answer  to  it  may  have 
furnished  convincing  proof  that  he  was  not 
there,  and  did  not  In  ftict  see  It  The  fact 
that  other  witnesses  fbr  the  state  described 
the  commissary  house  will  not  relieve  the  rid- 
ing from  the  objection  made,  as  the  ques- 
tion excluded  tended  to  test  the  correctness 
of  the  witness'  statement  in  a  material  point 
against  the  accused.  The  defendant  bad  s 
clear  legal  right  to  inquire  Into  the  matter 
excluded,  and  we  cannot  say  that  no  harm 
was  done  him.  We  cannot  avoid  the  reanlt 
here,  witbout  a  violation  of  a  well-recognlEecl 
rule  of  law,  and  that  too^  In  a  case  involv- 
ing life. 

We  do  not  deem  It  necessary  to  nfer  to 
the  other  assignments  of  error  nutde. 

The  Judgment  Is  reversed,  and  a  new  trial 
awarded. 


(S9  Hiss.  ZSZ) 
STEVENSON  v.  MORRIS  MACH.  WORKS. 
(Supreme  Court  of  Mississippi.  Oct,  1891.) 
AcTiow  BT  Sales  Aqgnt  —  Breach  of  Costbact 
BT  Principal — Delat  is  Delivehino  Goods. 
WTiere  one  enters  into  a  contract  with 
certain  manufacturers  by  which  the  latter  are 
to  fill  orders  procured  by  him,  and  he  is  to  re- 
ceive a  commission  on  such  orders,  he  has  a 
right  of  action  against  such  manufacturers  In 
case  they  so  unreasonably  delay  to  fill  orders 
that  the  purchasers  refuse  to  aoc«>t  the  goods, 
and  he  loses  his  commissions  on  the  sales. 


Digitized  by 


Google 


Miss.) 


BECK  V.  STATE. 


Appeal  from  circuit  coart;  Landerdale  coun- 
ty; S.  H.  Terral,  Judge. 

Action  by  T.  F.  Stevenson  against  the  Mor- 
ris Machine  Wotks  to  recover  commissions 
on  sales  of  goods.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.     Reversed. 

Appellant  was  employed  by  appellee  to 
represent  blm  in  selling  varions  machinery, 
consisting  of  engines,  boilen,  etc.,  upon  the 
following  terms:  Appellant  was  at  his  own 
expense  to  travel  over  the  country,  and 
obtain  orders  from  penons  for  machinery, 
and  to  forward  said  oiAen,  signed  by  the 
purchasers,  to  appellee,  to  be  filled  by  him, 
for  which  services  appellant  was  to  get  30 
per  cent,  discount  ft-om  the  catalogue  prices 
of  said  madilnery.  When  sales  were  made 
on  a  credit,  appellant  was  required  to  take 
notes  payable  to  Morris  Machine  Works, 
written  up<n  blanks  furnished  by  them. 
Stevenson  was  to  be  paid  his  commissions 
when  the  machinery  sold  was  d^vered  and 
accepted  by  the  purchasers,  and  the  purchase 
money  paid.  This  course  of  dealing  was 
carried  on  for  some  time  with  entire  har- 
mony, appellant  sending  orders,  and  appel- 
lee filling  them,  generally  not  later  than  30 
days.  Some  time  In  the  year  1890,  appel- 
lant forwarded  some  orders  to  appellee  for 
machinery  to  be  shipped  to  various  i>artles. 
These  ordera  were  duly  acknowledged  by 
appeUee^  but  shipment  of  the  machinery  was 
delayed  so  long  that  the  various  purchasers 
declined  to  take  It  all,  and  so  notified  ap- 
pellant Stevenson  then  demanded  his 
commissions  on  account  of  his  sales.  Ap- 
pellee dedlned  to  pay  them,  and  appellant 
brought  this  suit  to  recover  same.  After  all 
the  testimony  on  both  sides  had  been  sub- 
mitted, the  court  gave  a  peremptory  Instruc- 
tion to  find  for  the  defendant.  There  was 
a  verdict  and  Judgment  accordingly.  A  mo- 
tion for  a  new  trial,  by  appellant,  was  over- 
ruled, and  he  appealed. 

Miller  &  Baskln,  for  appellant.  Mcintosh 
&  Williams,  for  appellee. 

CAMPBEUj,  O.  J.  This  Is  an  action  to 
recovw  damages  sustained  by  the  plaintiff 
trom  an  alleged  breach  of  a  contract  made  by 
the  defendant  with  the  plaintiff  to  fill  orders 
he  might  obtain  for  the  manufactured  goods 
of  the  defendant;  and  it  should  have  been 
left  to  the  Jury  to  find  whether  there  was 
Boch  a  contract,  and  whether  it  was  broken 
or  not,  and,  if  so,  to  award  the  damages 
shown  to  have  resulted.  It  seems  clear  that 
there  was  an  Implied  contract  to  ship  goods 
In  a  reasonable  time,  and  that  this  was  ntft 
done  in  some  Instances,  and  that  the  plain- 
tiff has  a  right  to  recover  damages  upon  the 
case  made  by  the  record  before  ps.  He 
may  not  be  entitled  to  commissions  eo  nom- 
ine, but  he  Is  entitled  to  damages  measured 
by  them,  If  he  was  unjustly  prevented,  by 
act  of  the  defendant,  from  getting  his  com- 


missions, as  they  would  have  accrued  it  the 
defendant  had  performed  his  contract  Be- 
veised,  and  remanded  for  a  new  trlaL 


BECK  V.  STATE. 


mm.  zm 


(Sopreme  Oonrt  of   MissiesIppL     Oct,   1801.) 

ISTOXICATIKO  LzqnOBS— ILLBOAL  SAI.B — WHAT 
COKBTITUTSS— EVIDBNOB. 

One  who,  at  the  request  of  a  propriety 
of  a  bar,  though  not  connected  therewith,  goes 
thereto,  and  procures  liquor  for  a  cnstomo:, 
handing  the  proceeds  to  tne  proprietor,  is  guilty 
of  bellUK  intoxicating  liquors  to  the  same  ex- 
tent as  the  proprietor  of  the  bar. 

Appeal  from  circuit  court,  Yazoo  county; 
3.  B.  Chrlsman,  Judge. 

Ike  Beck  was  convicted  of  selling  Intoxi- 
cating liquor  In  violation  of  law,  and  ap- 
peals.   Affirmed. 

One  Follwood  owned  and  operated  a  steam- 
boat plying  the  Yazoo  river.  There  was 
a  bar  on  the  boat,  where  Intoxicating  liquors 
were  sold.  Whlie  the  boat  was  In  Yazoo 
coimty,  a  man  came  on  board  the  boat  and 
asked  Ike  Beck,  appellant  who  was  the 
steward  of  the  boat  but  had  no  Interest  In 
the  boat  or  the  bar,  for  a  botie  of  whisky. 
Beck  referred  him  to  Fullwood.  Beck,  at 
Fullwood's  request  went  with  the  man  to 
the  bar,  got  the  whisky  for  him,  received 
the  money  for  It,  and  gave  It  to  Fullwood. 
Yazoo  county  had  voted  against  the  sale 
of  Intoxicating  liquors  under  the  local  op- 
tion law.  The  court  gave  the  following  In- 
struction  for  the  state:  "If  the  jtuy  believe 
from  the  evidence,  beyond  any  reasonable 
doubt  that  Dyer  went  to  the  defendant, 
and  to  buy  whisky,  and  Fullwood  asked  de- 
fendant to  let  him  have  it,— that  Is,  to  let 
Dyer  have  It— and,  at  Fullwood's  request, 
defendant  gave  Dyer  the  whisky,  and  Dyer 
gave  him  the  money,  which  he  in  turn  gave 
to  Fullwood,  and  that  this  occurred  In  Yazoo 
county  at  any  time  during  the  year  18S9, 
before  this  Indictment  was  found,  then  be  Is 
guilty  as  charged,  and  the  jury  ought  to 
convict"  Beck  was  convicted,  and  the  court 
sentenced  him  to  pay  a  fine  and  to  imprison- 
ment   Beck  appealed. 

Robert  Bowman,  for  appellant  T.  M. 
Miller,  Atty.  Gen.,  for  the  State. 

OAMFBELL,  O.  J.  In  Monaghsn  v.  State, 
66  Miss.  SIB,  6  South.  Rep.  241,  it  appeared 
that  a  minor  was  a  go-between  of  a  licensed 
dealer  and  an  adult,  and  therefore  the  dealer 
was  not  guilty  of  selling  to  the  minor.  The 
sale  was  to  the  adult  In  the  case  befote 
us,  the  appellant  was  a  party  to  an  Illegal 
act,— an  unlawful  sale  of  liquor.  He  aided 
and  abetted  Fullwood,  the  owner  of  the 
liquor,  to  violate  the  law,  and  thereby  be- 
came guilty.  All  who  aid  In  the  commission 
of  a  misdemeanor  are  principals.     Affirmed. 
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WISE)  et  aL  t.  BROOKS  et  al. 

(Sopreme   Court   of  Mississippi.    April,    1892.) 
EkiuiTY — Refokmation  of  Deed— Intention  of 
Faktieb. 
Equity     will     not    reform    instruments 
whldi  express  the  intention  of  the  parties  at 
the  time  they  are  made,  based  on  the  knowl- 
edge then  possessed  by  them,  though  their  in- 
tentions would  hare  been  different  if  they  had 
been  better  informed. 

Appeal  from  chancery  court,  Yazoo  county; 
H.  0.  Conn,  Chancellor. 

Bill  In  equity  by  Louis  Wise  and  Herman 
Wise,  partners  as  Wise  Bros.,  against  Kliza 
B.  Brooks  and  others,  for  the  reformation 
of  certain  deeds  and  the  record  of  partition 
proceedings.  From  a  decree  dismissing  their 
bin,  plaintiffs  appeal.    Affirmed. 

This  is  a  suit  to  correct  a  misdescription  of 
land,  or  rather  a  mistake  as  to  the  construc- 
tion and  meaning  of  words  of  exception  used 
in  a  conveyance  of  land.  AU  the  parties 
claim  the  land  in  controversy  from  John 
Everett  as  the  common  source  of  title.  In 
1855,  John  Everett  acquired  title  to  a  large 
tract  of  land,  including  the  B.  %  of  the  N.  E.  % 
and  the  S.  B.  %  of  section  1.  In  November, 
1866,  John  Everett  conveyed  to  J.  B.  D. 
Eowe,  in  trust  for  the  benefit  of  Howe's  wife, 
a  certain  part  of  the  al)ove-described  lands, 
which  part  is  described  by  metes  and  bounds 
alleged  in  the  deed  to  contain  100  acres,  more 
or  less.  In  1867,  John  Everett  conveyed  to 
bis  son  James  E.  Everett  all  of  his  land,  in- 
cluding the  land  in  controversy  here,  except 
the  part  which  he  bad  previously  conveyed 
to  Rowe,  and  referred  to  the  book  and  page 
of  the  records  where  his  deed  to  Rowe  could 
be  fotmd.  In  September,  1877,  J.  E.  Everett 
conveyed  to  G.  W.  and  Henry  C.  Everett 
an  undivided  two-fhirds  interest  in  all  the 
land  which  John  Everett  bad  sold  to  him, 
and  this  deed  refers  to  the  book  and  page 
where  Howe's  deed  could  be  found.  In 
March,  1880,  G.  W.  and  H.  O.  Everett  con- 
veyed to  Joseph  GaUInger  their  two-thirds 
interest  in  the  land  which  James  Everett  had 
conveyed  to  them  by  trust  deed,  and  Gallinger 
afterwards  purchased  the  land  at  a  fore- 
closure sale,  but  in  this  conveyance  no  men- 
tion is  made  of  the  tract  conveyed  to  Rowe. 
Gallinger  afterwards  conveyed  the  same  xm- 
divlded  two-thirds  interest  to  J.  E.  and  G. 
W.  Everett  In  this  deed  there  was  no  men- 
tion or  excepticm  made  of  the  land  conveyed 
to  Rowe.  H.  O.  Everett  died  intestate  and 
without  children.  Gallinger  at  the  time  re- 
tained a  trust  deed  on  the  land  for  the  pur- 
chase money.  This  trust  deed  was  fore- 
doeed,  and  a  deed  made  again  to  Joseph 
Gallinger.  In  these  last  two  deeds  there 
was  nothing  said  of  the  tract  conveyed  to 
Bowe.  Afterwards  James  E.  Everett's  in- 
dividual one-third  interest  on  the  tract  was 
levied  on  by  the  sheriff  under  execution,  and 
conveyed  by  sheriffs  deed  to  Mary  E.  Bed- 
weU.  The  sheriff,  in  his  deed  conveying  to 
her  said  interest,  conveys  the  B  ^  of  the  N. 


E.  %  and  the  a  B.  ^  of  section  1,  'leas  lOO 
acres  north  of  Piney."  It  is  out  of  vague- 
ness and  want  of  deflnlteness  of  this  excep- 
tion In  the  sheriffs  deed  this  litigation  arises, 
the  complainants  contending  tliat  the  ex- 
cepticm refers  to  only  that  tract  which  John 
Everett  conveyed  to  Rowe,  wliile  defendants 
contend  that  it  has  no  referaice  to  the  Rowe 
land.  Thus  far  the  title  to  an  undivided 
two-thirds  interest  is  in  Joseph  Gallinger, 
and  an  imdivided  cme-thlrd  interest  In  Mrs. 
BedweU.  In  1882,  Joseph  GaUinger  died, 
leaving  a  wiU,  which  authorized  his  wife 
to  sell  any  of  his  property  at  her  dis- 
cretion. Afterwards  M.  B.  Bedwell  ffled 
a  biU  In  the  chancery  court  against  Mrs. 
Gallinger  and  her  children,  in  which  she 
prayed  for  a  partition  of  said  lands  "known 
as  the  John  Everett  Place."  ITie  bill  alleges 
that  the  E.  %  of  the  N.  E.  %  and  the  S.  B. 
V4.  ot  section  1,  'less  100  acres  north  of 
Plney,"  are  a  part  of  the  tract  to  be  divided. 
Mrs.  Bedwell  and  Mrs.  Giillinger,  some  time 
after  the  partitioa  was  made,  conveyed  the 
land  to  Henry  E.  Miller,  Mrs.  GaUInger  re- 
citing in  her  deed  that  it  was  her  intenticn 
to  convey  to  Miller  all  her  interest  In  what 
is  known  as  the  "John  Everett  Place." 
Miller  conveyed  the  lands  to  Wise  Bros.,  com- 
plainants herein,  using  the  same  exception 
contained  in  the  sheriff's  deed.  The  bill 
charges  that  the  words,  "except  100  acres 
lying  north  of  Piney,"  as  used  \n  the  several 
conveyances  of  said  land  and  in  the  parti- 
tion proceedings,  refer  to  and  are  intended 
to  refer  only  to  the  land  conveyed  to  Rowe, 
the  deed  to  which  recites  that  the  tract  cxxor 
talned  "100  acres,  more  or  less,"  and  the 
deed  of  J.  Everett  to  J.  B.  Everett,  convey- 
ing the  balance  of  his  land,  and  the  deed 
of  J.  E.  Everett  to  G.  W.  and  H.  O.  Everett, 
conveying  a  two-thirds  interest  In  the  same 
land,  both  make  clear  and  explicit  ezceptioo 
of  the  Rowe  tract  by  referring  to  the  book 
and  page  where  that  deed  was  recorded,  and 
that  this  exception  so  fully  and  spcciiicaliy 
made  in  the  earlier  deeds  should  control  the 
vague  and  indefinite  words  in  the  later 
deeds  to  the  same  land,  and  to  show  that 
the  intention  of  the  parties  was  to  convey 
and  describe  the  same  tract  originally  con- 
veyed  to  Rowe,  or  that  the  lands  excepted. 
Instead  of  being  100  acres  lying  north  of 
Plney  creek,  were  intended  to  be  only  what 
was  included  in  the  metes  and  bounds,  which 
Mr.  Rowe  testified  contained  only  about  60 
acres,  instead  of  100  acres.  The  answer  of 
all  the  defendants  except  Miller,  Bedwell, 
and  Gallinger  deny  that  there  is  any  un- 
certainty in  the  words  of  exception  contained 
in  the  deeds,  or  in  the  partition  proceedings. 
They  contend  that  the  words,  "100  acres, 
more  or  less,  lying  north  of  Piney,"  w«»re 
Intended  to  except  that  numi>er  of  acres  of 
the  John  Everett  land  from  sale  or  partition, 
and  that  it,  not  l)eing  sold  nor  allotted  by  par- 
tition, remains  a  part  of  the  John  Everett 
estate,  and  as  such  descends  to  his  heirs. 
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They  also  dalm  It  by  adverse  posseeslMi, 
and  that  the  land  In  controversy  Is  a  part  of 
said  land.  The  answras  of  Mrs.  Bedwell 
and  Mrs.  Oalllnger  deny  all  the  material  al- 
legations of  the  bllL  Miller  says  in  his  an- 
swer that  he  understood  at  the  time  of  his 
purchase  from  Mrs.  Oallinger  that  he  was  to 
get  all  of  the  B.  H  of  the  N.  E.  %  and  S. 
E.  ^  of  section  1  except  the  Rowe  tract. 

W.  8.  Epper8<m,  for  appellants.  T.  H. 
OampbeU  and  Henry  &  Richardson,  for  ap- 
pellees. 

CAMPBELL,  O.  X  The  bill  makes  a  very 
proper  case  for  the  remedial  power  of  a 
oonrt  of  chancery,  which  may,  In  proper 
cases,  rectify  mistakes  either  In  sherifCS' 
deeds  or  court  proceedings;  bat,  unfortu- 
nately for  the  complainants,  they  have  f&Ued 
to  maintain  their  bill  by  sufficient  evidence. 
It  is  doubtless  true  that,  but  for  misappre- 
hension as  to  the  extent  of  the  operation  of 
the  deed  to  Rowe,  the  parties  would  have 
proceeded  differently;  but  that  Is  not  the 
question  for  equity  to  consider  in  a  pro- 
ceeding to  reform  contracts.  It  is  not  what 
the  parties  would  have  intended  if  they 
had  known  better,  but  what  did  they  intend 
at  the  time,  informed  as  they  were.  Af- 
firmed. 


(<»  MlSB.  90) 

MILLSAPS   T.   MERCHANTS'   ft   PLANTS 
BRS'  BANK  OF  GREENVILLE. 

(Supreme  Oonrt  of  MississippL     April,  1S92.) 
Pboxibsobt  Ron— AonoH  bt  Indobsb*— D>- 

VSRSI — ^BrBAOH  OW  WiLBBAMTT. 

In  an  action  on  a  note  by  an  indorseo 
before  maturity,  against  the  malcer,  it  appeared 
that  it  was  given  for  the  payee's  one- third  in- 
terest in  the  capital  stock  of  certain  railroad 
companies,  and  that  the  amount  of  the  note 
was  exactly  one-third  of  the  margin  between 
the  amount  of  the  total  capital  stock  of  snch 
eompcmies  and  their  total  Indebtedness  asguai^ 
antied  by  the  pajee  to  indnce  defendant  to 
ma^e  the  note.  Biid,  that  it  was  error  not  to 
pwmit  defendant  to  show  that  the  debts  of 
BQch  companies  were  mnch  larger  at  the  time 
the  note  was  given  than  they  were  guarantied 
to  be,  since,  if  they  were,  the  payee's  warranty 
was  broken  as  soon  as  made,  and  defendant  eo 
instanti  acquired  the  right  to  recoup  against 
his  liability  on  the  note. 

Appeal  from  circolt  court,  Hinds  comity; 
3.  B.  Chrisman,  Judge. 

Action  by  the  Merchants'  ft  Planters' 
Bank  of  Greenville  against  R.  W.  Millsaps 
on  a  promissory  note  executed  by  defend- 
ant to  H.  K.  Johnson,  and  by  the  latter 
transferred  to  plaintiff  before  maturity. 
Erom  a  Judgment  entered  on  the  verdict 
Of  a  Jury  directed  by  the  court  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

Defendant  filed  several  pleas  to  the  dec- 
laration, the  fifth  of  which,  referred  to  in 
the  opinion,  is  as  follows:  "(5)  And  fOr  fur- 
ther plea  in  this  behalf,  defendant,  Mill- 
sape,  says  that  the  promissory  note  was 
glT«n  for  tlte  pnrchaae  price  of  certain  stock 


of  sundry  street-railway  companies  of  the 
city  of  Greenville  in  defendant's  first  plea 
mentioned,  and  at  the  time  said  note  was 
executed,  and  to  Induce  the  execution  there- 
of; Harry  K.  Johnson  represented  and  stat- 
ed to  said  defendant  that  the  boolcs  of  said 
railway  companies  showed  then  existing  an 
indebtedness,  and  guarantied  that  the 
amount  of  said  outstanding  indebtedness 
did  not  and  would  not  exceed  the  sum  at 
$36,500;  and  defendant,  relying  upon  and 
trusting  to  the  said  representations,  exe- 
cuted and  delivered  the  sold  note  with  the 
nnderstaudlng  and  upon  the  agreement  that 
if,  upon  the  examination  of  said  boolcs,  the 
said  representations  and  guaranty  was 
found  to  be  true,  he  would  i>ay  said  note, 
and  the  stock  purchased  would  be  trans- 
ferred, assigned,  and  delivered  to  him  con- 
temporaneously therewith,  and  but  for  such 
representation  and  guaranty  the  said  prom- 
issory note  never  would  Iiave  been  executed 
and  delivered.  And  defendant  avers  that 
said  representations  and  guaranty  were  un- 
true in  part,  in  this:  that  the  books  of  said 
comi)any  do  not  now,  and  did  not  then  at 
that  time,  show  their  status  or  the  extent 
of  their  indebtedness,  and  tliat  said  indebt- 
edness largely  exceeded  the  said  sum  so 
stipulated,  reaching  a  mnch  larger  sum,  to 
wit,  the  sum  of  forty  or  fifty  thotisand  dol- 
lars. Without  this,  that  the  said  stock  has 
never  been  paid  or  tendered  for  delivery  to 
defendant"  Issue  was  Joined  on  defend- 
ant's  pleas. 

W.  L.  Nugent,  for  appellant  M.  Green, 
tot   appellee. 

MAYES,  Special  JvOgo.  This  is  an  ac- 
tion on  a  loomissory  note  tor  $2,916.67,  exe- 
cuted by  the  appeUant  to  the  order  of  Harry, 
K.  Johnson,  and  by  said  Johnson  indorsed  in 
blank  and  transferred  to  the  appellee  before 
maturity.  On  the  trial  in  the  court  below, 
after  the  testimony  was  closed,  the  court 
by  a  peremptory  instruction,  directed  a  ver- 
dict for  the  appellee,  and  this  action  is  the 
matter  complained  of  here. 

The  note  sued  on  was  given  as  a  part  of 
a  contract  between  the  parties  thereto, 
which  is  embodied  in  the  following  writ- 
ing: "In  consideration  of  twenty-nine  hun- 
dred and  sixteen  and  67-100  dollars,  paid 
to  me  by  R.  W.  Millsaps,  L  Harry  K.  John- 
son, grant  assign,  set  over,  and  deliver  to 
said  R.  W.  MlUsaps,  one  undivided  one-third 
Interest  in  twenty-two  thousand  six  hundred 
dollars  of  the  capital  stock  of  the  GrecnvUle 
Street  Railway  Company,  the  total  stock 
being  twenty-five  thousand  dollars,  and  one- 
third  of  the  capital  stock  of  the  GreenTiQe 
Electric  Street  Railway  Co.,  and  of  the  Star 
Street  Railway  Co.,  of  Greenville,  Missis- 
Bii>pi,  and  of  the  Suburban  Railway  Ca 
The  price  above  paid  represents  s  total  prioe 
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of  $15,1S0,  leas  one-third  of  tlie  consolidated 
Indebtedness  of  all  of  said  roads,  which  la 
guarantied  by  said  Johnson  not  to  exceed 
thirty-six  thousand  seven  hundred  dollars  at 
this  date.  The  stock  of  the  Greenyille 
Street  Railway  Co.,  an  interest  in  whicl^ 
Is  alMve  conreyed,  is  at  present  pledged  to 
John  Ounn  as  security  for  its  purchase  price, 
it  having  been  bought  by  said  Johnson  from 
said  Gunn.  This  sale  Is  made  in  accord- 
ance with  a  contract  of  sale  entered  into  be- 
tween the  parties  the  22d  day  of  July,  1890. 
which  contract  is  in  the  hands  of  Campbell 
&  Starling,  attorneys,  and  reference  is  here- 
by made  to  it  Witness  my  signature,  this 
20th  day  of  fBeptember,  1890.  Harry  K. 
Johnson."  The  writing  of  July  22d,  refer- 
red to,  has  been  lost,  but  Mr.  Starling  testi- 
fied to  its  contents;  and  it  appears  to  have 
been  only  a  preliminary  memorandum  to' 
the  same  effect  as  this,  the  final  contract. 
The  appellant  presented  several  defenses. 
It  will  suffice  to  say,  as  to  all  of  them  ex- 
cept one,  that  we  think  the  testimony  of  the 
appellant  himself  shows  that  they  are  una- 
vailing, and  that  the  action  of  the  learned 
judge  below  was  correct  But  one  of  those 
defenses,  arising  under  the  fifth  plea.  Is  in 
a  dlffd'ent  attitude,  and,  in  respect  to  It. 
we  hold  that  error  was  committed.  By  the 
contract  above  set  forth,  and  the  prelim- 
inary memorandum  referred  to  therein,  it  Is 
made  manifest  that  what  Johnson  sold  and 
Mlllsaps  bought  was  really  one-third  in  a  mar- 
gin of  value  between  the  worth  of  all  the 
property  of  all  the  street  railways,  placed  at 
$46,450,  and  the  guarantied  sum  of  all  their 
debts  BO  guarantied  to  be  at  the  time 
not  in  excess  of  $30,700.  This  left  the 
margin  $8,750,  one-third  of  which  Is  $2,- 
916.67,  the  exact  amount  of  this  note. 
Looking  through  the  mere  verbiage  of  the 
transaction,  that  was  Its  real  substance. 
Mlllsaps  was  not  to  pay  one-third  of  the 
gross  value  of  the  railroad  property,  or  $15,- 
150  for  one-third  of  the  stock,  but  the  plan 
was  that  he  was  to  pay  the  par  for  one- 
third  of  that  margin,  and  the  $36,700  of 
debts  were  to  be  floated  by  placing  a  con- 
solidated mortgage  on  the  entire  property, 
and  taking  up  those  debts  with  the  proceeds 
of  the  mortgage.  It  la  plain  that,  wliatevcr 
the  amount  of  nominal  stock  in  the  roads 
might  be.  It  was  actually  worth  only  so 
much  as  the  assets  exceeded  the  liabUltles; 
and  it  was  on  this  basis  that  they  contracted. 
If,  therefore,  there  was  no  such  margin  of 
value,  the  thing  bought  and  sold  did  not  ex- 
ist It  is  not  merely  a  question  of  the  ability 
of  Johnson  to  deliver  stock  certificates,  which 
are  but  the  evidences  of  a  right  but  of  the 
existence  of  the  very  substance,  the  title 
to  which  was  to  be  evidenced  by  the  certifi- 
cates. In  whose  hands  aoevee  they  might 
be. 
Nov,  the  appellant  claims  that  the  debts 


guarantied  against  really  amounted  at  tlie 
time  to  $44,825,  and  perhaps  more.  If  this 
be  correct  then  the  margin  of  value,  of 
which  one-third  was  sold  Mlllsaps,  Instead 
of  being  $8,750,  was  $175  or  less.  The  ques- 
tion then  arises  whether,  in  this  action, 
that  matter  could  be  investigated,  and 
whether  the  appellant  was  injured  in  its 
withdrawal  from  the  jury  by  the  court's 
peremptory  Instruction;  and  this  question, 
iu  both  aspects,  we  answer  in  the  affirma- 
tive. Although  the  writing  of  September 
20th  uses  the  expression  that  the  amount 
of  the  existent  liabilities  is  "guarantied"  to 
be  not  in  excess  of  $36,700,  and  although 
It  is  contended  that  by  that  expression  was 
meant  ttiat  if  they  did  exceed  that  amount 
.Tohnson  was  to  take  care  personally  of  the 
excess,  we  do  not  so  construe  the  contract 
Parol  evidence  is  clearly  Incompetent  for 
the  purxKwe  of  interpreting  the  terms  used, 
and  what  was  offered  for  that  purpose  we 
must  disregard.  The  writing  is  intelUglble 
in  itself.  The  words  used  in  the  writing 
are  in  effect  a  warranty,  and  a  warranty 
of  an  existing  material  fact  That  warran- 
ty, if  it  be  true,  as  claimed,  that  the  then 
existing  Indebtedness  did  exceed  the  sum 
named,  was  broken  so  soon  as  It  was  made, 
and  Mlllsaps  acquired,  eo  instantl,  the  right 
to  recoup,  against  the  liability  on  the  pur- 
chase note,  his  demand  based  on  that 
breach.  Tied.  Sales,  5$  180,  186:  2  Snth. 
Dam.  121.  128;  1  Suth.  Dam.  279.  Judg- 
ment reversed,  and  cause  remanded. 

CAMPBELL,  a  X,  being  dlsquallfled  by 
reason  of  interest  did  not  participate  in 
this  decision.  EDWARD  MAYES,  a  mem- 
ber of  the  bar,  was,  by  consent  elected  to 
sit  in  his  stead. 


LOCHTE*et  aL  t.  AUSTIN. 
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(Sopreme  Court  of   Mississipi^.     Oct,   189L) 

Tax  Dsed — Pbesumptzons  — Descbiptioit — Pabol 
BviDENGS  to  Explain. 

1.  Where  defendant  in  ^ectment  claims 
under  a  tax  collector's  deed  wlilch  describes 
the  lot  as  bounded  by  certain  atrsets  in  a 
named  township  and  range,  but  falls  to  name 
the  town  in  which  the  streets  lie,  parol  evi- 
dence la  admiBsibln  to  show  that  there  are  no 
streets  answering  that  description  outside  of 
the  town. 

2.  A  tax  collector's  deed  Is  prima  fade  evi- 
denoe  that  the  assessment  and  sale  were  valid. 

3.  Wheie  a  deed  correctly  descrilies  a  lot 
as  to  its  boundaries  on  three  siiles,  the  mis- 
nomer of  a  street  on  the  fonrth  side  is  imma- 
terial. 

Appeal  from  (drcutt  carat,  Harrison  coun- 
ty;   S.  H.  Terral,  Judge. 

Ejectment  by  H.  Lodite  &  Co.  against  Al- 
ice E.  Austin  for  a  lot  In  the  town  of  BQoxl 
havbig  a  front  of  50  feet  on  WariiingtKm 
street,  bounded  south  by  Washington  street, 
east  by  lot  of  N.  Pltre  and  Henry  Pitre,  nmrth 
by  Biloxl  Firemen's  Hall,  and  west  by  lot 
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of  ZnberMer  &  BehaJi.  Plaintiff  Introduced 
a  nunrber  of  deeds,  and  offered  testimony  to 
■bow  adverse  possession  under  them.  These 
was  no  common  source  of  title  sbown  either 
by  bill  of  particulars  or  by  the  evidence. 
Defendant  introduced  a  deed  from  the  tax 
cdaeebar  of  Harrison  county  to  his  ancestor, 
J.  J.  Hurty,  describing  the  lot  as  bounded 
east  by  N.  Pltre,  north  by  Firemen's  Hall, 
south  by  Wastiln^on  street,  west  by  La- 
mense  street,  in  township  7,  range  9,  (ez- 
cep>t  lot  sold  toZabert>ler  &  Behan.)  Defend- 
ants then  showed  by  F.  Seal,  tax  collector, 
that  the  only  Washington  and  Lamense 
streets  in  township  7,  range  9,  in  Harri- 
son county,  are  the  streets  of  those  names 
in  Uie  town  of  BUoxL  Defendants  then 
showed  that  a  lot  40  feet  east  and  west  and 
80  feet  north  and  south  on  Lamense  street 
had  been  s<dd  to  Zuberbler  &  Behan.  It 
was  agreed  that  a  part  of  the  tax  for  whi<di 
the  lot  was  sold  to  X  J.  Hurty  was  legally 
assessed,  and  that  a  part  was  not  legally  as- 
sessed. There  was  a  peremptory  Instruc- 
Hoa.  given  for  the  defendant,  and,  verdict 
and  Judgment  having  been  given  accarding- 
ly,  plaintiffs  appeal.     Affirmed. 

H.  Bloomfleld,  for  appellants.  A.  M.  Dahl- 
green  and  W.  A  White,  for  app^ee. 

OAMPBEIiL,  O.  X  Itie  uncertainty  as  to 
the  land  descrll>ed  by  the  tax  ccdlector's 
deed,  by  reason  of  its  failure  to  state  that 
tiie  lot  is  In  Biloxl,  was  removed  by  the  evi- 
dence, which  also  shows  the  application  of 
the  expression  in  It.  "less  lot  s(dd  to  Zuber- 
bler &  Belian,"  and  renders  certain  what 
]and  was  sold.  The  deed  is  prima  fade  evi- 
dence tliat  the  assessment  and  sale  of  the 
land  were  legal  and  valid,  and,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  must 
be  hdd  to  have  conveyed  title.  The  de- 
fendant Is  one  of  tlie  heirs  of  Hurty,  the 
grantee  in  the  tax  coUeotor's  deed,  and  had 
the  right  to  defend  under  it  for  herself  and 
cotenants,  tt  they  had  not  conveyed  to  her. 
But  they  had,  and,  as  the  lot  was  oorreotly 
described  In  their  deed  to  her  as  to  its 
boundaries  on  three  sides,  the  misnomer  of 
a  street  on  the  remaining  side  did  not  make 
any  difference.  The  court  rightiy  instructed 
the  Jury  to  find  for  the  defendant  Af- 
firmed. 


(69  1I1B&  40) 

BARTON  T.  M  AGE  ODER  et  al. 

(Supreme   Court  of  Mississippi.     Oct.,   1891.) 

RsauiAiHO  TscsT— Whbk  Arisbs— Fubkibbino 

MONBT  rOR  POBOHAaE. 

Where  the  owner  of  land  about  to  be 
■old  under  a  mortgage  procures  a  third  persou 
to  furnish  part  Of  the  money  necessary  to  buy 
it,  the  owner  herself  famishing  part,  a  result- 
ing  trust  arises  in  favor  of  the  latter  to  the  ex- 
tent of  the  money  furnished  by  her. 

Appeal  from   dbaac&ej   court,    WIlMnson 
counts;  Olaade  Pintard,  Chancellor. 


Bill  by  Mary  B.  Barton  against  L.  W.  Ma- 
grader  and  others.  From  a  decree  sustain- 
ing a  demurrer  to  the  bUl,  complainant  ai>- 
peals.     Reversed. 

The  bill  alleges  that  in  1868  complainant 
owned  a  plantation  containing  825  acres, 
worth  about  $10,000,  with  a  yearly  rental  of 
50  bales  of  cotton;  that  she  had,  before 
that  time,  been  the  guardian  of  her  clill- 
dren,  M.  X  Walker,  now  Magruder,  X  N., 
D.  N.,  and  B.  H.  Walker,  heirs  of  James 
Walker,  deceased,  and  was  at  the  date 
aforesaid  indebted  to  the  three  last  mention- 
ed In  the  sum  of  $4,470,  which  she  secured 
to  them  by  deed  of  trust  on  said  plantatii>n, 
and  that  she  owed  her  daughter,  Mrs.  Ma- 
grader,  a  balance  of  $1,000;  that  to  pay  off 
this  Indebtedness  she  effected  a  loan  of 
$5,000,  and  placed  a  mortgage  on  said  ^op- 
erty  to  secure  it,  her  sons  having  canceled 
their  trust  deed  to  liable  her  to  do  this, 
and  that  she  paid  her  daughter,  def^idant, 
in  full  out  of  this  borrowed  money,  and  that 
from  that  time  her  daughter  made  no  fur- 
ther claim  against  her,  but  frequently  ad- 
mitted to  others  the  full  satisfaction  of  her 
claim;  that  In  1878  she  was  called  on  to 
pay  the  loan,  which  she  could  not  do,  and 
the  place  was  advertised  for  sale  under  the 
said  deed  of  trust;  that  in  this  emvgency 
she  learned  that  one  Woods  would  advance 
the  necessary  money  If  he  could  be  secured 
against  the  claims  of  her  children  and 
wards,  she  having  then  settled  fully  with 
D.  N.  Walker,  and  secured  the  payment  to 
the  r^nalning  two  by  deed  of  trust  sub- 
sequent to  the  one  given  to  M.  Rodney, 
aforesaid;  that  she  placed  the  mattw  in 
the  hands  of  her  children,  to  whom  she  was 
In  the  habit  of  trusting  her  business  affairs 
entirely,  she  being  of  great  age,  and  to  ho: 
attorney,  who  called  in  the  attorney  of  de- 
fendant, and  together  they  concocted  a 
sdieme  whereby  her  daughter,  being  the 
only  ctiild  not  involved,  should  propound  a 
claim  against  complainant,  and  against  her 
creditor,  M.  Rodney,  In  order  to  obtain  an 
Injunction  of  the  sale,  and  tiiat  complain- 
ant was  to  submit  to  a  decree  of  the  chan- 
cery court  and  a  sale  of  the  property  imd«' 
It,  so  as  to  supersede  the  claims  of  her  sons 
aforesaid,  and  for  Woods  to  buy  it  in,  dis- 
charge Rodney's  claim,  and  hold  the  prop- 
erty three  years,  until  reimbursed,  upon 
which  he  was  to  convey  to  Us  daughter, 
who  was  to  hold  the  same,  and  work  out 
the  debt,  and  reconvey  to  her  moth«>,  oovor 
plalnant  The  original  bill  states  that  this 
scheme  was  submitted  to  and  approved  by 
complainant,  but  in  the  supplemental  bill 
she  explains  that  she  was  entirely  ignorant 
of  the  details,  trusting  the  matter  entirely 
to  her  children.  The  bill  further  alleges 
that  her  daughter  accepted  this  trust,  and 
that  her  husband  was  knowing  and  consult- 
ing thereto.  That  an  injunction  was  ob- 
tained, and,  on  hearing,  a  decree  was  ren- 
dered against  complainant  in  favOT  of  her 
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daughter  and  M.  Rodney,  for  $5,635.30. 
That  the  plantation  was  sold  vinder  the  last 
decree,  and  bid  in  by  said  Woods  for  said 
sum  of  $5,635.30,  of  which  he  advanced 
$4,000,  and  complainant  paid  the  balance. 
This  sale  was  December  8,  1879.  That 
afterwards.  Just  before  the  expiration  of  the 
three  years  Woods  was  to  hold  the  land, 
defendants  borrowed  from  one  Morgan  $400 
to  pay  him  off,  which  they  secured  by  mort- 
gage on  complainant's  plantation.  Woods 
maldng  title  to  Mrs.  M.  J.  Magruder,  pursu- 
ant to  the  family  agreement,  and  setting 
up  in  the  deed  a  total  consideration  of  $5,- 
635.30.  That  the  debt  had  not  been  reduced 
by  Woods  applying  the  rents  to  tt,  as  he 
agreed,  but  that  he  paid  them  over  to  de- 
fendants. That  on  the  day  of  the  last-men- 
tioned conveyance  said  H.  J.  Magruder 
conveyed  the  property  to  her  husband  and 
codefendant,  and  that  at  the  time  of  the 
transaction  neither  of  the  defendants  had 
the  means  to  take  up  the  debt  due  Woods. 
That  defendants  have  used  the  rents  for  their 
own  purpose  to  the  date  of  this  suit,  and  that 
they  have  not  discharged  the  original  debt, 
but  that  it  has  increased,  and  that  they 
have  borrowed  money  from  D.  O.  Bramlett, 
by  like  mortgage  on  the  plaiitati-^n,  to  pej 
off  Morgan,  and  that  they  have  placed  other 
incumbrances  on  it  That  she  has  never 
yielded  the  possession  of  her  home^  but  re- 
sided on  It  until  the  decayed  condition  of 
the  house,  which  she  could  not  repair,  by 
reason  of  the  action  of  the  defraidants  in 
stripping  her  of  aU  her  means,  forced  her  to 
remove  ther^rom.  That  when  she  urged 
defendants  to  restore  to  her  her  property 
she  was  put  off  with  evasive  answers  and 
promises,  and  that  they  did  not  assert  any 
ownership  of  said  property  until  several 
years  after  the  title  thereto  was  made  to 
them,  and  that  she  had  made  repeated  ef- 
forts to  assert  her  claim  in  the  courts,  and 
made  efforts  to  employ  counsel,  but  by  rea- 
son of  her  povCTty,  caused  by  the  acts  of 
defendants,  she  could  not  do  so.  The  bill 
Is  filed  by  Mrs.  Maty  B.  Barton  against 
li.  W.  and  Mrs.  Mary  J.  Magruder,  and  pray- 
ed for  a  discovery  from  the  defendants,  and 
an  account  of  rents  and  of  moneys  paid 
them  from  the  income  of  the  plantation, 
and  also  asked  for  an  injunction  prohibiting 
the  defendants  from  disposing  of  the  proper- 
ty or  incumbering  it  further,  and  a  decree 
requiring  the  defendants  to  convey  the 
plantation  to  complainant,  and  to  pay  her 
all  such  sums  as  may  be  found  due  from 
them  on  account  of  rents. 

J.  H.  Jones,  for  appellant.  A.  O.  Shannon, 
for  appellees. 

OAMPBBLL,  0.  X  This  case  suggests, 
rather  than  presents,  a  state  of  facts  like 
Robinson  v.  Leflore,  59  Miss.  148.  The  bill 
speaks  of  a  loan  by  Woods,  and  of  bis  reim- 
bursement but  does  not  distinctly  aver  that 


the  advance  of  the  money  was  as  a  loan 
to  the  complainant  It  is  evident  that  this 
was  the  real  nature  of  the  transaction,  and 
that  the  desire  to  save  the  land  to  her  was 
the  object  for  which  the  money  was  fte- 
nlshed  and  applied  to  the  purchase  of  tlie 
land,  and.  If  the  biU  had  been  framed  in  this 
view,  the  demurrer  would  have  been  over- 
ruled; but  we  are  not  prepared  to  say  that 
It  was  not  properly  sustained,  in  this  aspect 
of  the  case.  There  is,  however,  a  feature 
of  the  bill  which  entitles  the  appellant  to 
a  reversal  of  the  decree.  It  is  averred  that 
the  complainant  paid  part  of  the  purchase 
money  to  vest  the  title  of  the  land  in  Woods: 
and,  to  the  extent  that  her  money  was  paid 
for  this,  there  was  a  resulting  trust  In  her 
favor,  and  she  may  ooforce  It  Tbe  bill 
should  be  remodeled  to  meet  the  necessities 
of  the  case  as  we  suppose  it  to  be.  Re- 
versed, demurrer  overruled,  and  cause  re- 
manded, with  leave  to  defendants  to  anawer 
in  30  days  after  mandate  filed,  and  for  the 
complainant  to  amend  her  bHI  as  she  may 
be  advised. 


(S9  Mln.  «») 

CHILBS  T.  GHAMPBNOia 

(Supreme  Conrt  of  Mississippi.     Oct,   1891.) 

QoiBTme  TiTLB— EviDBHCB— Rib  JuniciiTA. 

1.  In  an  action  to  quiet  title,  where  com- 
plainant's title  is  put  in  issue,  she  mast  aver 
and  prove  that  she  is  the  owner  of  the  property 
either  by  a  good  legal  or  equitable  titl&  7 
South.  Rep.  208,  affirmed. 

2.  On  a  biii  to  remove  a  clond  where  com- 
plainant's title  is  put  in  issue,  a  decree  dis- 
missing the  bill  for  failare  of  proof  by  com- 
piainant  is  conclusive  in  another  action  against 
the  same  parties  in  relation  to  the  title  to  the 
same  land. 

Appeal  from  chancery  court  lAuderdale 
county;   Sylvanns  Evans,  Chancellor. 

Bill  by  Annie  B.  Chiles  against  J.  F.  Ctaam- 
penois  and  others.  From  the  decree  both 
parties  appeaL    Reversed. 

In  October,  1886,  Annie  E.  Chiles,  appellant, 
filed  her  bill  in  the  chancery  court  of  Lau- 
derdale county,  claiming  to  be  the  equitable 
owner  of  the  N.  ^  of  the  N.  B.  %  of  tbe 
S.  W.  Vi  sectlca  13,  township  6,  range  15 
B.,  in  Lauderdale  county,  and  sought  as 
such  to  cancel  a  tax  title  acquired  by  C. 
W.  Gallagher,  January,  1876,  and  a  deed 
executed  by  said  Gallagher  to  a  half  in- 
terest In  said  land  to  B.  F.  Cameron  iu 
1886,  and  n  trust  deed  executed  thereon  by 
said  Gallagher  and  Cameron  and  Mrs.  Cam- 
eron, as  clouds  on  her  title.  She  also  sought 
to  have  a  resulting  trust  in  said  land  de- 
clared in  her  favor,  and  the  title  divested 
out  of  the  heirs  of  her  grandfather,  F.  B. 
Hlggins,  and  vested  in  herself.  She  was  a 
minor  at  the  time  of  acquisition  by  Galla- 
gher of  the  said  tax  title^  and  her  bill  was 
filed  a  short  time  after  attaining  her  noa- 
jority.  The  principal  infirmities  of  said  tax 
title,  as  alleged  In  her  bill,  were  ambiguity 
in  assessment  and  the  tax  collector's  deed. 
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The  relation  of  said  Crollagher  to  the  land 
and  to  complainant  and  her  mother  was 
snch  as  to  render  him  legally  Incompetent 
to  pnrchaae  at  tax  sale.  Relief  was  sought 
as  against  the  conveyance  to  Cameron  and 
incumbrance  to  Champenols,  for  the  reason, 
as  therein  nseigned,  that  Gallagher  could  not 
convey  something  he  did  not  own,  and  that 
they  were  chargeable  with  actual  and  con- 
structive notice.  On  final  hearing  the  chan- 
cery court  dismissed  the  bllL  On  appeal  the 
decree  of  the  chancery  court  was  affirmed  in 
I>art  and  reversed  in  part,  the  court  holding 
that  complainant  was  entitled  to  a  result- 
ing tmst  as  against  the  heirs  of  F.  B.  Hlg- 
glns,  and  to  a  cancellation  of  Gallagher's  tax 
title  l^  reason  of  the  trust  relation  existing  be- 
tween him  and  complainant,  but  declined  to 
hold  that  she  was  entitled  to  relief  against 
Cameron,  the  vendee  of  Gallagher,  and  Cham- 
penols, the  mortgagee,  for  the  reason  that 
<K>mplalnAnt  had  failed  to  show  title  against 
the  world.  The  court  declined  to  pass  upon 
the  validity  of  the  Gallagher  tax  title,  or  of 
the  said  deed  and  mortgage,  for  the  reason 
that  complainant  had  not  brought  herself 
witbln  the  rule  of  the  statute  requiring  proof 
of  actnal  ownership,  which  was  necessary  to 
be  shown  in  order  to  entitle  her  to  relief, 
an  of  which  will  more  fully  appear  by  refer- 
ence to  the  case  of  ChUes  v.  Gallagher  et  aL, 
67  Miss.  413,  7  South.  Rep.  208.  In  March, 
1888,  pending  said  litigation,  B.  F.  Cameron 
conveyed  to  J.  0.  and  L.  A  Uoyd  the  half 
Interest  purchased  by  him  from  Gallagher. 
O.  W.  Gallagher  and  B.  F.  Cameron  eacJi 
borrowed  from  said  Champenols  the  sum  of 
$1,500,  and  secured  the  amount  by  a  single 
deed  of  trust,  each  intending  to  incorporate 
therein  property  enough  to  cover  and  secure 
his  half;  Gallagher  inserting  tbe  land  here 
in  controversy,  Cameron  and  wife  inserting 
other  lands.  A  few  days  after  tbe  Lloyds 
purchased  the  half  Interest  of  Camenm,  an 
arrangement  was  entered  into  between 
Champenols,  Cameron,  Gallagher,  and  the 
Lloyds,  whereby  J.  C.  Lloyd  executed  his 
deed  of  tmst  In  favor  of  Champenols  on 
certain  property  belonging  to  him  in  Merid- 
ian, to  secure  the  said  indebtedness,  less  a 
payment  of  $531.25  made  thereon  by  Cam- 
eron; and  thereupon  Champenols,  witihout 
the  knowledge  or  consent  of  complainant,  re- 
leased and  discharged  Cameron  from  the 
$3,000  indebtedness,  and  canceled  the  said 
deed  of  trust  as  to  Cameron,  thus  entirely 
releasing  the  Cameron  property  from  the  op- 
eration of  the  said  trust  deed,  and  releasing 
him  from  aU  liability  on  said  Indebtedness; 
and  the  trust  deed  executed  by  Lloyd  recites 
that  the  same  is  in  substitution  and  satisfac- 
tion of  tbe  Cameron  tmst  deed.  Upon  ibe 
return  of  the  mandate  In  the  case  of  ChUes 
T.  Gallagher,  George  M.  Hodges,  substitut- 
ed trustee  in  the  said  trust  deed  executed 
by  O.  W.  Gallagher  et  aL,  advertised  the 
lands  In  controversy  for  sale  on  the  31st 
day  of  March,  1890,  reciting  that  the  sale 


would  be  made  for  satisfaction  of  tbe  $3,- 
000  note  and  interest  secured  thereby.  There- 
upon complainant  filed  her  bill  in  tills  cause 
against  B.  F.  Cameron,  3.  F.  Champenols, 
G.  M.  Ho'lges,  J.  G.  and  L.  A.  Lloyd,  setting 
up  the  facts  herein  enumerated,  and  alleg- 
ing in  addition  that  she  is  the  true  and  law- 
ful  owner  of  said  land,  tracing  her  title 
back  to  the  United  States  government,  filing 
as  exhibits  aU  tbe  muniments  of  title  from 
the  entry  by  Ezekiel  Stafford  on  tbe  Slst 
day  of  May,  1836,  down  to  herself. 

Walker  It  Hall,  for  appellant  Hamm, 
Wltherspoon  &  Witherspoon,  for  appellees. 

COOPER,  J.  The  decision  In  the  case  of 
Chiles  V.  Galbigher,  67  Miss.  413,  7  South. 
Rep.  208,  referred  to  In  the  pleadings  in  this 
cause,  was  a  conclusive  adjudication  against 
Mrs.  Chiles'  title  as  to  the  Interest  In  the 
Innds  sold  by  Gallagher  to  Cameron.  Her 
title  was  put  in  issue  by  the  pleadings,  and, 
as  to  tihe  land  owned  by  Cameron,  was  de- 
cided against  her  because  of  defect  of  proof. 
It  is  settled  by  an  unbroken  line  of  dedsious 
In  this  state  that  one  proceeding  in  equity 
to  procure  a  cancellation  of  a  cloud  upon  his 
title  must  aver  in  bis  bill  that  he  is  the 
owner  of  the  prt^erty,  either  by  a  good  legal 
or  equitable  title,  and,  if  the  issue  is  taken 
upon  bis  title,  must  prove  it  as  laid.  l%ere 
is  nothing  pfcnllar  to  the  proceeding  by  bill 
to  cancel  clouds  upon  titles,  by  reason  of 
which  a  greater  or  less  force  should  be  given 
to  the  decisions  of  the  courts  on  such  bills. 
Whether  one  proceed  in  equity  to  cancel  as 
a  cloud  the  adversary  title,  or  bring  an  ac- 
tion at  law  to  recover  on  the  legal  title, 
the  Judgment  of  the  court  upon  the  issues 
presented  must  be  equally  conclusive.  In 
either  case,  a  court  of  competent  Jurisdiction 
applies  the  law  to  the  facts  proved  and  in- 
volved in  the  material  issue  on  which  the 
right  of  the  parties  rests,  and  this  Is  adju- 
dication. 

It  is  unnecessary  to  determine  whether 
there  has  been  a  final  decree  as  to  the  in- 
terest in  the  lands  yet  held  by  Gallagher.  If 
complainant,  as  she  might  have  done,  had 
brought  to  the  attention  of  the  chancellor 
the  fiicts  owmrring  since  the  decision  by  this 
court  of  the  appeal  in  the  case  of  Chiles  v. 
Gallagher,  by  supplemental  bill  in  that 
cause,  she  could  have  secured  all  the  relief 
asked  in  the  present  bill,  and  undoubtedly 
in  such  proceeding  the  decision  would  have 
been  conclusive.  We  do  not  perceive  why 
any  different  result  flows  from  an  independ- 
ent proceeding  between  the  same  parties. 
But,  however  that  may  be,  we  are  satisfied 
to  reannounce  the  former  conclusion  as  ap- 
plied to  tbe  same  facta  now  developed  In  this 
cause.  On  the  principal  points  of  controver- 
sy—those relating  to  the  titles  of  the  respec- 
tive parties  to  the  lands— the  decree  of  the 
court  is  correct  t^A  is  afOrmed.  But  there 
is  manifest  error  in  the  account  as  stated,  for 
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which  the  decree  most  be  reversed.  On  tSie 
9th  of  April,  1880,  when  Uoyd  bought  from 
Cameron  the  Interest  In  the  land  which  he 
bad  bought  from  Gallagher,  and  substituted 
hlB  property  In  exoneration  of  the  lands  of 
Mrs.  Cameron,  an  arrangement  was  made 
by  all  parties,  tbe  necessary  effect  of  which 
was  to  limit  the  ^tent  of  the  charge  upon 
the  interest  of  Gallagher  in  the  lands.  By 
that  agreement  Cameron  assumed  the  pay- 
ment  of  1531.25,  and  Gallagher  personally, 
and  also  all  the  land,  was  absolutely  dis- 
charged iiS  to  that  sum.  The  debt  to  Cham- 
penois,  which  remained  chargeable  on  the 
land,  was  fixed  at  the  sum  of  $2,531.25,  (prin- 
cipal and  interest,)  and  of  tbia  sum  Lloyd 
agreed  to  pay  $1,000.  This  left  the  remain- 
der, $1,531.25,  as  the  sum  then  due  by  Gal- 
lagher. While  Champenots  had  the  right  to 
go  against  all  the  property  for  all  the  debt, 
as  between  Gallagher  and  Uoyd,  Gallagher's 
interest  in  the  land  was  primarily  chargeable 
with  $1,531.25,  and  Lloyd's  with  $1,000. 
The  antecedent  payments  made  by  Cameron 
(wfaettier  from  his  own  funds  or  from  the 
funds  of  the  firm  of  Gallagher  &  Cameron 
does  not  dearly  appear)  were,  by  the  act 
of  the  parties,  applied  to  the  equal  exonera- 
tion of  both  parties,  and  the  sum  then  remain- 
hig  due  was  apportioned  among  them,  Cam- 
eron assuming  payment  of  $531.25,  Gallagher 
of  $1,531.25,  and  Lloyd  of  $1,000.  It  was  er- 
ror, therefore,  to  charge,  as  against  the 
lands  of  Gallagher,  to  the  exoneration  of  the 
lands  of  Uoyd,  any  part  of  the  antecedent 
payments  made  by  Cameron.  To  this  ex- 
tent the  decree  of  the  court  below  is  er- 
roneous as  against  complainant.  The  decree 
Is  In  another  respect  erroneous  as  against 
Uoyd.  He  has,  since  the  0th  day  of  April, 
iSSd,  paid  certain  sums  as  the  annual  inter- 
est on  the  whole  debt,  and  by  a  subsequent 
arrangement  between  himself  and  Gallagher 
the  latter  has  secured  to  him  the  repayment 
of  one-half  of  the  sums  so  paid.  The  <Aian- 
ceUor  treated  this  as  a  discharge  of  all  In- 
terest due  by  Gallagher  during  the  time  that 
the  interest  was  so  paid  by  Uoyd,  which 
was  erroneous.  If  Gallagher  and  Uoyd  had 
each  owed  one-half  of  the  debt  due  to  Cham- 
penois,  the  decree  in  this  respect  would  have 
been  correct.  But  of  the  debt  Gallagher 
owed  $1,531.25,  and  Uoyd  only  $1,000.  By 
the  arrangement  between  himself  and  Uoyd, 
Gallagher  has  paid  only  ttie  Interest  on  one- 
half  of  the  debt,  ($1,265.62,)  while  the  decree 
credits  him  with  payment  of  interest  on  the 
whole  sum  be  owed,  ($1,531.25.) 

We  note  that  Hie  pleadings  and  evidence 
disclose  that  complainant  is  not  the  sole  heir 
of  her  deceased  father.  But,  since  no  injury 
would  result  to  Champenols  by  the  Mlure 
to  make  the  coheir  a  party,  if  he  Is  per- 
mitted to  cause  sale  of  the  land  to  be 
made  by  his  trustee,  (which  the  decree  per- 
mits,) we  would  not,  for  liiat  reason,  reverse 
the  decree.  If  sale  had  been  directed  to  be 
made  by  a  ccmmissioner  of  the  court,  this  co- 


heir would  have  been  a  necessary  party.  For 
the  errors  noted,  the  decree  will  be  reversed, 
and  cause  remanded,  to  be  furfiier  proceeded 
with  in  accordance  with  this  opinion. 

(68  UlBS.  S96) 

MABBLK  et  al.  v.  FIFE. 
(Supreme  (3ourt  of   Miasissin)!.     Oct.,   1891.) 

COMSIITDTIOIIAI.  LXW— SlI,K  OF  LANDS  FOR  TAXES* 

Act  Feb.  22,  1890,  providing  for  the 
sale  of  all  lands  held  by  the  state  under  tax 
sales  and  not  redeemed,  and  that  snch  sales 
should  vest  an  indefeasible  till';  against  all  but 
those  under  disability,  is  constitutional. 

Appeal  from  chancery  court,  Warren  cooor 
ty;  Claude  Pintard,  Chancellor. 

Suit  by  C.  H.  Fife  against  Belle  Marble  and 
others  to  confirm  title  to  certain  land.  Judg- 
ment for  complainant.  Defendants  tLppeaL 
Affirmed. 

The  appellants  were  at  one  time  the  own- 
ers in  joint  tenancy  of  the  north  half  of  lot  11, 
square  1,  Springfield,  in  the  city  of  Vlcksburg, 
Mlas.  They  claimed  no  other  land  In  Vlclis- 
burg,  and  this  claim  was  through  Frank  Walk- 
er, who  died  In  1877,  intestate,  leaving  as  his 
surviving  heirs  his  widow  and  children,  ap- 
pellants in  this  case.  At  the  time  of  Frank 
Walker's  death  he  was  living  upon  the  laud, 
and  his  widow  and  children  have  been  liv- 
ing on  it  since,  and  are  still  living  on  It 
On  the  land  assessment  of  Warren  county 
of  1879,  Frank  Walker  was  assessed  with 
the  west  half  of  said  lot  11.  The  taxes  for 
1880  were  not  paid,  and  in  March,  1881,  the 
sheriff,  without  the  assessment  roll  ever  hav- 
ing been  changed  or  corrected,  advertised  and 
sold  for  such  unpaid  taxes  the  north  half  of 
said  lot,  and  struck  the  same  off  to  the  state. 
The  east  half  of  said  lot  thus  escaped  as- 
sessment entirely.  The  south  half  of  lot  11 
was  owned  by  the  Shannon  heirs,  mi  whidi 
the  taxes  had  been  regularly  paid.  After- 
wards, the  heirs  not  redeeming,  and  no  one 
purchasing  the  state's  title  of  1881,  the  act 
of  1890  becoming  the  law,  the  lot  was  cextl- 
fled  by  the  auditor,  under  the  provistons  of 
that  act  on  his  list  of  lands  held  by  the  state, 
to  the  president  and  <derk  of  the  tward  of 
supervisors,  and  'to  the  sheriff  of  Warren 
county,  xfbeo.  the  assessment  as  the  north 
half  of  lot  11,  square  1,  was  by  them  found  to 
be  correct  None  of  the  heirs  paying  the  de- 
linquent taxes  assessed  against  Uie  land  un- 
der the  act  of  ISSO,  the  land  was  advertlaed 
by  the  sheriff,  and  sold,  complainant,  Fife, 
becoming  the  purchaser,  who  filed  tills  biU  to 
confirm  his  title.  The  widow  and  heirs  of 
Frank  Walker  were  made  parties  defendant 
to  the  bill,  who  answered,  draiying  that  cwn- 
plalnant  had  acquired  any  title  to  the  land 
under  said  tax  sale,  and  claiming  title  in 
themselves.  The  answer  avers  that  the  as- 
sessment roll  of  Warren  county  for  1879  was 
void,  because  not  returned  and  approved  by 
the  board  of  supervisors  at  the  proper  time, 
and  that  there  never  was  any  valid  assess- 
ment of  the  land.   The  cause  was  heard  on 
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the  bill  and  answer  and  an  ngteei  state- 
ment of  facts.  There  was  a  decree  for  com- 
plainant. The  light  of  two  of  the  defendants 
to  redeem  was  provided  for  In  the  decree, 
they  being  minora.  Defendants  appealed. 
Injunction  was  granted.  Respondents  in- 
terposed a  demurrer  setttog  up,  as  the  prln- 
dpal  ground,  that  the  matters  sought  to  be 
litigated  were  inrolved  In,  and  had  been  ad- 
judicated in,  the  suit  of  Chiles  vs.  Gallagher 
et  aL  The  demurrer  was  overruled,  but 
leave  was  given  to  raise  the  same  question 
by  way  of  answer.  The  principal  defense 
raised  by  the  answer  is  res  adjudicata.  On 
the  final  bearing  the  court  held  the  plea  of 
res  adjudicata  to  be  good,  and  adjudged  that 
complainant  was  entitled  to  redeem  the  half 
Interest  in  said  land  not  sold  by  Gallagher, 
<m  payment  of  one-half  of  the  $3,000  mort- 
gage debt  and  Interest,  within  60  days.  The 
costs  were  divided  between  complainant  and 
Lloyd. 


AJidersoQ  &  RusseU,  for  appellants. 
ton,  Henry  &  Blen,  for  appellee. 


Glb- 


OAKPBELIi,  O.  J.  There  Is  no  valid  ob- 
jection to  "An  act  to  facilitate  the  sale  of 
lands  held  by  the  state,"  etc.,  approved  Feb- 
ruary 22,  1S90,  (Xiaws,  p.  16,)  as  applied  to 
the  fticts  of  this  case.  The  land  was  prop- 
erty descrll>ed  (so  as  to  Identify  it)  and 
valued  on  the  assessment  roll  of  the  county 
from  1884  on,  and  it  was  paid  on  for  1884, 
1885,  and  1886.  On  the  roll  of  1887  it  was 
described  as  the  property  of  the  state,  and, 
because  of  that,  was  not  paid  on,  as  it  shotdd 
have  been.  The  act  cited  was  Intended  as 
a  means  of  investing  the  state,  or  any  pvr- 
chaser,  with  a  title  to  such  lands  as  are  de- 
scribed in  the  act,  if  not  redeemed  Ijefore 
sale,  as  the  result  of  dealing  with  them  In 
pursuance  of  Its  provisions.  It  is  not  denied 
that  the  lot  in  dispute  was  embraced  by  the 
terms  of  the  act,  and  It  is  admitted  that  It 
was  dealt  with  as  prescribed  by  the  act. 
Whence  it  results  that  the  sole  was  valid, 
and  the  decree  of  the  court  sustaining  it  is 
affirmed. 

On  Suggestion  of  Error. 

PBR  CURIAM.  The  argument  of  counsel 
was  read  in  the  consultation  room,  and  fully 
understood  and  appreciated  by  the  judges, 
who  did  not  misunderstand  the  facts,  or 
suppose  that  there  was  any  sale  to  the  state 
except  that  imder  the  assessment  of  1879. 
The  fact  that  the  land  was  on  the  assessment 
roU  of  1883  by  proper  description,  after  the 
correction,  and  on  the  roll  of  1887,  was  ad- 
verted to  to  show  that  it  was  assessed,  which 
is  a  constitutional  requirement;  and  it  was 
competent  for  the  state  to  proceed  under 
the  act  of  1890,  as  was  done,  and  by  a  sale 
to  oonvey  title.  The  case  was  well  argued, 
and  the  arguments  and  the  case  received 
fun  consideration,  and,  in  deciding  It,  we 
wrote  all  that  we  desired  to  say  of  it,  and 
make   this   statement   only    to   assure   the 


counsel  who  complain  that  their  suggestion 
of  error  tias  had  respectful  consideration, 
and  that  there  Is  no  error  in  our  decisicm, 
which  is  adhered  to  with  the  opinion  as 
written.     Denied. 

(«9  Mln.  288) 
WETHERSPOON  v.  CITY  OF  MERIDIAN. 

(Supreme    Court    of    Missiaaippi.      Oct.    Term, 

18!)1.) 
StRKETB— BODKDAniES— EVIDKNCB  Or  ESOIIfSBR— 

Dkdicatiox— Estoppel. 

1.  The  positive  testimony,  of  one  who  had 
been  city  engineer  for  15  years,  that  a  fence 
extended  Into  a  street  a  certain  distance,  and 
that  he  learned  this  by  maliuig  a  Rurvey  as 
city  engineer  of  the  block  around  which  was 
the  fence,  makes  oot  a  prima  facie  case  as  to 
the  location  of  the  street  line,  which  is  not  Im- 
paired by  evidence  that  there  was  a  want  of 
correspondence  among  various  maps  of  the 
city. 

2.  Where  proper^  bt  a  city  is  deeded  aa  a 
"block"  in  a  certain  ^'survey,"  and  Is  described 
as  bounded  by  streets,  and  the  recognized  maps 
of  the  city  show  streets  and  avenues  aroond 
the  block,  other  evidraice  of  a  dedication  of  the 
streets  is  not  necessary,  In  an  action  between 
property  owners  and  the  city.  Involving  the 
Donndary  line  of  the  street. 

3.  A  city,  by  allowing  a  foice  inclosing  a 
surveyed  block  to  extend  into  a  street,  and  by 
constructing  a  sidewalk  along  such  fence,  is 
not  estopped  to  claim  to  the  true  boundary  of 
the  street. 

Appeal  from  Chancery  conrt,  Lauderdale 
county;  Sylvanus  Evans,  chancellor. 

Suit  by  Sue  B.  Witherspoon  against  the 
dty  of  Meridian.  The  bill  was  dismissed, 
and  complainant  appeals.    Affirmed. 

This  Is  a  suit  to  cancel  and  remove  a  cVmi 
from  certain  real  estate  in  Meridian,  Miss. 
The  bm  also  sought  to  enjoin  the  street  com- 
missioner from  entering  upon  the  land,  and 
approi^latlng  it  for  street  purposes.  The 
bill  alleges  that  complainant  is  the  real  own- 
er of  the  land,  and  shows  as  her  title  that 
Richard  McLe  More  once  owned  the  land, 
and  that  in  1859  he  conveyed  it  to  L.  A. 
Ragsdale,  and  that,  in  1874,  Ragsdale  sold 
it  to  John  W.  FeweU,  who  conveyed  It,  in 
1880,  to  complainant.  The  answer  of  de- 
fendant admitted  the  conveyances  set  up  in 
the  bill  of  complaint,  but  avers  that  the 
deed  to  complainant  was  made  and  executed 
after  the  lands  In  dispute  were  dedicated  to 
the  defendant  and  the  public  for  street  pur- 
poses. The  deed  from  Ragsdale  to  FeweU, 
In  1874,  described  the  land  as  "all  of  blocks 
1  and  2,  according  to  Ragsdale's  survey  of 
the  dty  of  Meridian;  that  Is  to  say,  that  land 
lying  In  said  city,  and  bounded  as  follows: 
On  the  north  by  Taylor  street;  on  the  west 
by  Ala.  street;  on  the  south  by  Barnes  street; 
on  the  east  by  the  street  dividing  the  Rags- 
dale survey  from  the  Llndsey  survey;"  Few- 
ell  took  possession  of  the  property,  and 
t)laced  a  fence  on  what  he  thought  to  be 
the  true  boundaries.  Ragsdale,  who  wbb  fa- 
miliar with  the  land,  went  wlthFewell  to 
locate  the  land.  FeweU  went  into  possession 
of  the  24  feet  dalmed  on  the  eastern  part  of 
Sixteenth  avoiue,  and  the  21  feet  claimed 
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on  the  eastern  part  of  Fourteenth  street 
Ragsdale  knew  this,  but  never  objected.  The 
evidence  shows  that,  prior  to  the  sale  to 
Fewell,  that  part  ot  the  city  where  the 
land  In  dispute  is  situated  was  a  wild  wood- 
land, uninhabited,  a  large  tract  there  being 
owned  by  said  L.  A.  Ragsdale,  who  had  had 
the  land  surveyed  and  platted  into  blocks, 
lots,  and  streets.  The  survey  was  known  as 
"Ragsdale's  Survey."  Fewell  conveyed  the 
land  to  complainant.  In  1S80,  by  the  same 
description,  and  she  has  been  In  continuous 
possession  ever  since.  The  street  bounding 
the  land  on  the  west,  called  "Alabama  Street" 
in  the  deeds,  is  now  known  as  "Sixteenth 
Avenue,"  and  "Taylor  Street"  is  now  called 
"Fourteenth  Street"  Sixteenth  street,  aa 
opened  and  used  on  the  western  side  of  the 
land,  was  60  feet  In  width,  and  10  feet  of 
this  on  the  eastern  side  was  laid  off  and 
worked  as  a  sidewalk,  and  was  so  used  at 
the  time  of  complainant's  purchase,  In  1880. 
The  street  commissioner  was,  in  1890,  about 
to  take  possession  of  a  strip  of  this  land  on 
the  west  and  north  sides  of  the  land  in- 
dosed  by  Fewell,  and  claimed  by  appellant 
claiming  It  embraced  a  part  of  the  public 
street  when  this  bill  was  filed,  and  an  in- 
junction was  obtained  by  complainant  On 
the  hearing  the  city  introduced  one  J.  M.  T. 
Hamilton.  John  W.  Fewell,  also,  was  intro- 
duced, and  testified  that  he  knew  that  the 
land  had  been  platted  by  Ragsdale,  and  that 
It  was  a  matter  of  general  notoriety.  Com- 
plainant showed  that  she  bought  the  land 
under  the  belief  and  understanding  that  the 
lines  of  the  lot  were  as  Indicated  by  the 
fence  made  by  Fewell,  and  that  there  was 
nothing  to  give  her  notice  that  the  dty  would 
ever  claim  any  more  land  than  was  then 
being  used  by  it  as  a  street  and  a  side- 
walk. On  the  hearing  the  chancellor  dis- 
missed the  bill. 

The  testimony  of  Hamilton,  referred  to  In 
the  opinion,  is  as  follows:  "I  am  a  civil  en- 
gineer, and  was  city  engineer  of  the  city  of 
Meridian  for  about  15  years.  I  made  a  sur- 
vey, as  dty  surveyor  and  engineer,  of  block  2, 
«f  Ragsdale's  survey  of  the  city  of  Meridian. 
I  found,  upon  making  this  survey,  that  the 
fence  extended  on  the  west  of  block  2,  Into 
Sixteenth  avenue,  a  distance  of  24  5-10  feet 
all  along  the  western  botmdary  of  block  2. 
On  the  north  of  said  block,  the  line  of  In- 
dosure  extended  into  Fourteenth  street  a 
distance  of  about  21  feet  I  suppose  this 
property  was  surv^ed  into  lots,  blocks,  and 
streets  by  Mr.  L.  A.  Ragsdale.  He  told 
me  he  had  the  survey  made.  I  know  the 
Indosure  takes  In  the  parts  of  Fourteenth 
street  and  Sixteenth  avenue  by  measm-ement 
and  survey  of  block  2,  as  above  set  out  I 
have  looked  at  ExtiiMt  A  to  the  answer.  It 
is  the  survey  made  by  myself,  and  it  shows 
the  relative  location  of  the  boundaries  of 
blodc  2,  Ragsdale  survey,  and  the  lines  of 
indosure;.  This  survey  was  made  by  me  as 
dty  engineer,  about  the  first  of  the  present 


year.  I  found  the  original  comer  of  the  par- 
tially vacant  block  south  of  bhx^  2,  and, 
from  this  as  a  starting  point  located  block 
2.  The  starting  point  herein  mentioned  had 
been  found  by  me  prior  to  this  time,  and 
the  point  had  been  found  to  conform  to  the 
other  streets  and  avenues  in  said  Ragsdale 
survey  of  the  city  of  Ma-idian." 

Miller  &  Baskin  and  Witherspoon  &  Wlth- 
erspo<Mi,  for  appellant  Mcintosh  &  Wil- 
liams, for  appellee. 

OAMPBELIj,  C.  J.  We  cannot  affirm  that 
the  chancellor  erred  in  his  conduslon  that 
the  complainant  had  failed  to  sustain  her 
bilL  He  was  Justified  in  accepting  as  true 
the  testimony  of  the  dvil  engineer,  Hamil- 
ton, who  testified  positively,  and  as  of  knowl- 
edge, that  the  avenue  and  street  were  as 
daimed  by  the  defendant  His  testimony 
certainly  made  out  a  prima  fade  case  for  the 
dty.  If  it  was  not  true,  there  was  a  way 
to  assail  it  and  overthrow  it  This  was  not 
done.  An  effort  was  made  to  Impair  and 
destroy  It  by  showing  the  want  of  corre- 
spondence among  various  maps  of  Meridian, 
but  giving  full  credit  to  the  testimony  as  to 
this,  Hamilton's  testimony  that  the  lines 
are  as  stated  by  him  may  be  accepted  aa  a 
safe  guide  to  the  proper  result  It  is  true 
that  there  Is  no  spedflc  evidence  as  to  a  ded- 
ication of  the  avenue  and  street  by  Rags- 
dale, but  the  deeds  from  him  to  Fewell,  and 
from  Fewell  to  the  appellant  show  that  the 
"block"  was  in  the  "Ragsdale  survey,"  and 
was  bounded  by  streets,  and  the  recognized 
maps  show  avenues  and  streets,  and  the 
only  real  dispute  is  as  to  their  width;  and 
as  to  this,  it  seems  to  us,  upon  all  the  evi- 
dence, the  case  is  with  the  dty.  It  is  not 
daimed  by  counsd  for  the  appellant  that 
the  dty  has  lost  its  right  to  the  openings  by 
the  statute  of  limitations,  but  the  argument 
Is  that  the  city  Is  estopped  to  claim  by  what 
has  occurred.  We  are  committed  to  the  doc- 
trine that  a  pnUlc  street  cannot  be  lost, 
and  become  private  property,  by  mere  oc- 
cupancy for  the  time  prescribed  to  bar  ac- 
tions for  land  hdd  adversdy.  Vlcksburg  v. 
MarshaU,  59  Miss.  563.  We  adhere  to  that 
and  we  are  not  willing  to  dedare  against  the 
doctrine  of  equitable  e8topi>el  as  applied  to 
protect  individuals  against  municipal  daims 
under  some  circumstances.  There  may  be 
cases  where  we  would  not  hesitate  to  nse 
the  beneficent  doctrine  of  estoppd  in  pals 
against  a  municipality.  We  can  imagine 
such  a  case,  but  this  is  not  one;    Affirmed. 


(O  Miss.  ») 
ALABAMA  &  V.  RY.  CO.  v.  BOLDING. 

(Supreme   Court  of  Mississippi.     Oct,    1891.) 
JuDOKBNT — ^Vacation— Whits —Bbrvics  ow  Cob- 

PORATION — MiSNOMBB — WaTVIB— DS  FA.CTO  Ot- 

rioxB. 

1.  The  court  cannot  at  a  term  subsequent 
to  that  at  which  a  judgment  was  rendered, 
vacate  the  same  for  errors  of  law  in  the  pro- 
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ceedinKs,  bat  can  only  do  so  where  the  judg- 
ment is  Yoid. 

2.  The  sufficiency  of  the  return  of  the  Bum- 
mons  on  its  face,  and  of  the  declaration  on  de- 
murrer, and  the  action  of  the  court  in  allow- 
ing a  judgment  by  default  taken  on  the  first 
return  of  summons  to  be  set  aside,  the  return 
amended,  and  judgment  by  default  to  be  again 
taken,  and  writ  of  inquiry  of  damages  to  be 
immediately  executed  and  followed  by  final 
judgment,  are  all  matters  pertaining  to  the 
practice  of  the  court,  with  a  party  properly  be- 
fore it,  invoWing  a  question  of  error,  and  not 
of  jurisdiction,  and  are  no  crround  for  vacating 
the  judgment  at  a  subsequent  term. 

3.  One  acting  as  deputy  under  appointment 
by  the  sheriff,  though  he  has  not  qualified  as 
required  by  law,  is  a  de  facto  officer;  and,  as 
between  third  persons,  his  acts,  such  as  serr- 
ice  of  process,  are  valid. 

4.  Under  Cede,  |  1520,  service  of  snramons 
on  a  station  iigent  of  a  railroad  company  is 
sufficient,  and  it  matters  not  whether  the  of- 
fice or  principal  place  of  business  of  the  com- 
pany is  in  the  county  in  which  the  action  was 
Drought  or  not. 

5.  Where  the  declaration  and  Rummons 
were  against  the  A.  &  V.  "Railroad"  Co..  and 
the  summons  was  served  on  the  authorized 
agent  of  the  A.  &  V.  "Railway"  Co.,  and  a 
Judgment  by  default  taken  agamst  the  A.  & 
V.  Railroad"  Co.,  execution  may  issue  against 
the  proper^  of  the  A.  &  V.  "Railway"  Co.,  as 
the  company,  by  failing  to  appear,  waived  the 
misnomer,  just  as  madi  as  if  it  had  appeared 
and  failed  to  plead  it. 

Appeal  from  drcnlt  court.  Hinds  connty; 
J.  B.  Chrlsman,  .Tndge. 

Action'  by  Frederick  Holding,  by  his  next 
friend,  against  the  Alabama  &  Vlcksburg 
Railway  Company.  Judgment  having  been 
rendered  by  default,  and  execution  issued 
thereon,  defendant  petitioned  to  vacate  and 
guash,  and  gave  a  supersedeas  bond.  The 
petition  was  denied,  the  supersedeas  set 
aside,  and  judgment  rendered  on  the  bond. 
Petitlcmer  appeals.    AflBrmed. 

In  the  declaration  defendant  was  called 
the  Alabama  &  Vlcksburg  Railroad  Com- 
pany. The  suit  was  brought  to  recover  dam- 
ages for  personal  Injuries.  A  summons  was 
Issued  commanding  the  sheriff  to  summon 
the  Alabama  &  Vlcksburg  Railroad  Com- 
pany, and  Is  indorsed:  "Received  Oct  5th, 
1890.  R.  J.  Harding,  SherifT.  By  UatcUfF, 
D.  S."  It  Is  also  indorsed:  "Executed  this 
20th  day  of  Nov.,  1890.  R.  J.  Harding, 
Sherlir.  By  J.  J.  Gold.  D.  S."  It  Is  further 
indorsed:  "Executed  this  writ  personally 
upon  defendant,  by  handing  a  true  copy  of 
same  to  C.  W.  Barbour,  agt.  of  Ala.  &  Vlcks- 
burg Railroad  Co.  at  Edwards,  Hinds  cotm- 
ty.  Miss.,  this  20th  day  of  Nov.,  1890.  R.  J. 
Harding,  Sheriff.  By  J.  J.  Gold,  D.  S."  The 
summons  was  returnable  to  the  January, 
1801,  term  of  the  circuit  court  for  the  second 
district  of  Hinds  county.  On  the  third  day 
of  that  term  a  judgment  by  default  was  en- 
tered, and  a  writ  of  inquiry  awarded,  to  be 
execated  on  the  fifth  day  of  the  term.  At 
that  time  the  only  return  on  the  stmimons 
was,  "Executed."  Counsel  for  plaintiff  then 
made  an  oral  motion  to  set  aside  the  judg- 
ment by  default  taken  on  a  previous  day, 
and  asked  leave  to  have  the  sheriff  amend 
the  return  so  as  to  show  a  personal  service 


on  defendant  Plaintiff  was  allowed  to 
show  that  service  was  executed  personally 
by  delivering  a  copy  to  O.  W.  Barbour,  the 
agent  of  defendant,  and  the  court  allowed 
an  amendment  of  the  return,  and  sustained 
the  motion  setting  aside  ^he- first  Judgment 
by  default,  and  then,  after  the  return  on  the 
summons  had  been  amended,  another  judg- 
ment by  default  was  taken,  and  a  writ  of 
inquiry  was  executed,  and  plaintiff's  dam- 
ages assessed  at  $5,000.  An  execution  waa 
Issued  on  this  Judgment  but  afterwards  de- 
fendant filed  its  petlUon  for  a  writ  of  super- 
sedeas against  said  Judgment  setting  up  the 
foregoing  facts,  and  praying  that  the  judg- 
ment be  set  aside,  the  execution  superseded 
and  quashed.  The  writ  of  supersedeas  was 
awarded,  and  the  bond  was  made  by  defend- 
ant as  was  directed  by  the  fiat  The  con- 
tention of  defendant  was  that  the  name  in 
the  proceeding  was  not  its  corporate  name; 
that  it  had  never  In  fact  been  served  with 
summons;  that  service  on  its  agent  Barbour 
was  not  sufilcient  as  the  corporation  had  its 
domicile  in  Jackson,  in  the  first  district  of 
Hinds  county,  and  had  a  resident  director 
there,  and  an  agent  appointed  to  accept 
service,  and  that  service  was  not  bad  on 
either.  Plaintiff  answ^ed  said  petition,  de- 
nying all  the  allegations  thereof.  On  the 
issue  thus  made  the  testimony  of  C.  W.  Bar- 
bour was  taken.  He  testified  that  the  sum- 
mons bad  never  been  served  on  him.  In 
answer  to  the  following  question,  he  said: 
"Question.  You  cannot  state  positively  to 
the  court  if  you  received  any  copy  of  the 
writ?  Answer.  I  would  not  state  positive- 
ly, because  it  might  have  been  done.  To 
the  best  of  my  belief,  I  did  not  because'  I 
have  no  knowledge  of  it"  It  appears  from 
the  evidence  that  J.  J.  Gold  had  for  several 
years  acted  as  deputy  sheriff,  and  he  had 
been  apiiointed  In- writing,  but  he  had  not 
been  sworn  In  as  required  by  law.  He  tes- 
tified positively .  that  he  did  serve  the  sum- 
mons x>ersonally  upon  Barbour. 

W.  L.  Nugent  for  appelant  B.  N.  Miller 
and  J.  K.  McNeely,  for  appellee. 

OAMPBBLIj,  a  J.  The  only  ground  on 
which  the  motion  to  vacate  the  Judgment 
could  be  sustained  is  that  It  Is  void.  Mere 
irregularities,— questions  of  «Tor  or  no  er- 
ror,—such  as  might  cause  a  reversal  on  ap- 
peal, and  for  which  the  Judgment  would  not 
be  pronounced  void,  cannot  be  availed  of 
by  motion  before  the  court  which  rendered 
the  judgment  It  cannot  at  a  tei-m  subse- 
quent to  the  Judgmenrt,  reverse  or  annul  It 
for  mere  errors  of  law  in  the  proceedings. 
Only  this  court  can  do  that 

The  only  grotmd,  of  those  alleged,  on 
which  the  Judgment  assailed  could  be  held 
to  be  void.  Is  that  the  defendant  was  not 
summoned  as  the  law  provides,  so  as  to  give 
the  court  Jurisdiction  to  pronounce  judg- 
ment against  it    The  sufficiency  of  the  re- 
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turn  of  >tlie  snmmons  on  Its  face,  and  of  the 
declaration  on  a  demurrer,  and  the  action  of 
the  court  In  allowing  the  judgment  by  de- 
fault taken  on  the  first  return  of  the  sum- 
mons to  be  set  aside,  the  return  by  the  sher- 
iff's deputy  to.  be  amended,  and  Judgment 
by  default  to  be  again  taken,  and  writ  of 
inquiry  to  be  then  immediately  executed  and 
followed  by  judgment  final,  are  all  matters 
pertaining  to  the  practice  of  the  court,  with 
a  party  properly  before  It,  and  tnyolre  a 
qoestion  of  error  or  not,  and  not  of  jurisdic- 
tion. Was  the  defendant  duly  summoned? 
If  not,  the  judgment  should  be  vacated.  If 
tiie  defendant  was  summoned  as  the  law  re- 
quires, no  relief  can  foe  had.  The  solution 
of  this  question  involvee  both  fact  and  law. 
It  is  a  question  of  fact  whether  or  not  the 
summons  was  served  on  Barbour,  as  agent. 
The  evidence  is  somewhat  conflicting,  and 
the  circuit  Judge  found  the  fact  in  favor  of 
the  plalntifl,  and  we  are  not  willing  to  set 
aside  this  conclusion,  believing  it  to  be  war- 
ranted. Onie  questioDS  of  law  are  the  suffi- 
ciency of  service  of  the  summons  by  Mr. 
Gold,  describing  himself  as  d^uty  sheriff; 
the  sufficiency  of  a  service  of  summons  on 
Barbour,  agent;  and  the  validity  of  a  judg- 
ment agaln9t  the  appellant  on  service  of  the 
gummona  issued  against  Alabama  &  Vicks- 
bvrg  Ballroad  Company.  Although  Gold 
had  not  qualified  as  prescribed  by  law  for 
deputy  Sheriffs,  he  was  acting  as  such  Tin- 
der appoiotment  by  the  sheriff;  was  a  de 
facto  officer;  and,  between  third  persons, 
his  acts  must  be  held  valid.  Service  of  sum- 
mona  on  an  agent  such  as  Barbour  was— a 
Btaition  agent— was  sufficient  to  authorize 
judgment  against  the  corporation  be  repre- 
sented. Code,  I  1529.  It  matters  not 
whether  the  office  or  principal  place  of  busi- 
ness of  the  corporation  was  in  the  county  in 
wlilch  the  action  was  brought  or  not  The 
declaration  and  summons  were  against  A.  & 
V.  Railroad  Company.  The  summons  was 
served  on  Barbour,  station  agent  of  the  Ala- 
bama &  Yicksburg  Railway  Company,  and 
the  judgment  by  default  was  against  the 
A.  &  y.  Railroad  Company,  on  which  execu- 
tion issued  against  A.  &  V.  Railroad  Com- 
pany. The  dalm  is  that  a  valid  judgment 
conld  not  be  given  In  this  state  of  case  un- 
der which  to  take  the  property  of  the  A.  & 
V.  Railway  Company.  The  question  is  as 
to  the  effect  of  the  misnomer.  There  are 
cases  which  hold  that  one  sued  and  served 
by  a  wrong  name  may  disregard  the  sum- 
mons. All  agree  that  one  summoned  by  a 
name  not  his  own,  and  who  appears  and 
does  noit  plead  misnomer,  waives  it,  and  is 
bound  by  the  judgment  in  the  wrong  name. 
There  is  no  sound  reason  for  a  distinction 
In  the  two  classes  of  cases.  The  true  view 
Is  that  one  summoned  by  a  wrong  name, 
being  thus  Informed  that  he  is  sued,  al- 
though not  correctly  described  by  his  true 
name,  not  availing  of  tUs  opportunity  to  ap- 
pear and  object,  whereby  the  true  name 


would  be  inserted  in  the  proceedings,  (Code, 
{  1581,)  should  be  precluded  from  afterwards 
objecting.  Having  remained  silent  when  be 
might  and  should  have  spoken,  he  must  ever 
afterwards  be  silent  as  to  this  matter.  This 
view  is  sustained  by  the  books.  1  Black, 
Judgm.  I  213;  Freem.  Judgm.;  Welsh  v.  Eai- 
patrlck,  30  Cal.  202;  Insurance  Co.  v.  French, 
18  How.  404;  Bank  v.  Jaggers,  31  Md.  38; 
Hoffleld  V.  Board  of  Bd.,  33  Kan.  644,  7  Pa& 
Rep.  216;  Waldrop  v.  Leonard,  22  S.  G.  118; 
Smith  V.  Bowker,  1  Mass.  76;  Manufactory 
V.  Adams,  10  Mass.  'SeO;  Gulnard  v.  Hey- 
singer,  15  HI.  288;  Parry  v.  Woodson,  33 
Mo.  347;  Waterbury.  v.  Mather,  16  Wend. 
611;  Smith  v.  PaMai,  6  Taunt  115.  There 
is  no  distinction  In  this  respect  between  nat- 
ural persons  and  corporations.  When  a 
summons  is  served  on  the  authorized  agent 
of  a  corporation,  it  Is  served  on  the  corpora- 
tion. He  is  the  corporation  for  this  pur- 
pose, and  it  is  because  of  this  Uiat  a  judg-- 
ment  by  default  may  be  rendered  at  the  re- 
turn term  against  the  ccnrporatlon  on  whose 
agent  summons  Is  personally  served,  aa  we 
hold  may  be  done.  The  case,  Insurance  Co. 
V.  French,  18  How.  404.  cited  above,  is,  be- 
sides sustaining  our  view  as  to  the  mi«- 
nomer,  a  decision  directly  m  point  as  to  the 
effect  of  service  on  an  agent  of  a  corpora- 
tion. It  binds  the  corporation  just  as  If 
the  service  was  on  one  designated  by  the 
charter  to  receive  it  or  authorized  to  do  m> 
by  Its  power  of  attorney.  It  must  be  so,  for 
process  can  be  served  on  a  orarporatlon  in  no 
other  way  than  by  aervlra  on  some  officer 
or  agent  qualified  by  law  for  that  purpose, 
and,  "for  the  purpose  of  receiving  such  serv- 
ice, and  being  bound  by  it  the  corporatton 
is  Identified  with  such  agent  or  officer."  Af- 
firmed. 

(£9  Mm.  ZM) 

ALABAMA  &  V.  BY.  CO.  v.  BOLDING. 

(Supreme  Court  of  Misaiasippt     Oct,   1891.) 

Appeal — Supebsbobas— Ducbabox. 

Code  1880,  i  1421,  allowing  a  motion 
to  discharge  a  supersedeas  in  any  appeal,  ap- 
plies only  to  cases  where  a  supersedeas  shoald 
not  have  been  permitted. 

Frederick  Bolding  brought  suit  against  Hie 
Alabama  &  Yicksburg  Railway  Company 
for  damages.  Ttie  writ  was  issued  against 
the  railway  ctKupany,  and  was  returned,  *TEx- 
ecutod  this  20th  day  of  Nov.,  1890."  On  this 
return  a  judgment  by  default  was  rendered, 
and  a  writ  of  inquiry  awarded  to  Inquire- 
of  said  damages,  which  was  to  be  executed 
on  the  following  Friday,  the  last  day  of  the 
term.  On  the  day  ttie  return  was  made,  by 
leave  of  the  court  without  notice  to  the  de- 
fendant, the  former  judgment  by  default 
was  set  aside,  and  a  new  judgment  by  de- 
fault was  rendered,  witbout  llie  issuance  of 
a  writ,  or  notice  to  the  defendant  a  jury 
was  called,  and  -Hie  damages  assessed  at 
16,000.     Execution  was  levied  on  the  prop- 
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erty  of  the  defendant,  tvbereapon  It  pre- 
•ented  Its  petition  to  tbe  court,  pra:ying  a  so- 
pfj-sedeftB  of  the  lery,  and  thait  the  Judgment 
be  vacated.  The  court  refused  to  yacete 
the  Judgment,  and  from  that  Judgment  de- 
lendanta  appealed  to  this  court,  and  the  Judg- 
mmt  was  affirmed.  Defendants  now  appeal 
from  the  wlginal  Judgment,  and  ^ecuted  a 
supersedeas  bond.  Defendants  asked  and  ob- 
tained an  order  that  the  mandate  upon  the 
Judgment  ahready  affirmed  be  withheld, 
pending  the  consideration  of  this  appeal, 
until  the  hearing  of  tbe  appeal  This  is  a 
motion  by  plahitifr  to  discliarge  tbe  superse- 
deas, and  set  aside  the  order  staying  the 
mandate  In  this  cause,  because  the  Judgment 
superseded  was  reyiewed  by  this  court  and 
affirmed  o^  the  forma"  appeal  to  this  court, 
(13  South.  Bep.  844,)  and  said  Judgment  is 
K8  adjiidlcata  of  all  errors  assignable  of  the 
proceedings  on  which  this  Judgment  super- 
seded was  rendered;  because  the  defend- 
ant had  waived  all  Irregularities  and  erroi-s 
which  oo\ild  be  assigned;  because  defendant 
is  estopped  to  prosecute  this  second  appeal, 
and  again  supersede  the  Judgment  by  ttie  for- 
mer proceedings  in  tMs  court,  and  the  Judg- 
ment now  superseded  was  m«ged  and  ex- 
tinguished by  ISie  statutiNT  Judgment  on  the 
discharge  of  the  first  supersedeas.  Motion 
denied. 

R.  N.  Miller  and  J.  K.  McNeely,  tm  the 
motion.    Nugent  &  McWilHe,  opposed. 

CAMPBELL,  O.  J.  Tbe  object  of  section 
1421  of  the  Ck>de  at  1880'  is  to  give  to  him 
whose  Judgment  <x  decree  is  superseded  the 
right  to  obtain  the  order  of  tills  court  to  dis- 
cb.orge  the  supersedeas  at  any  time  before 
the  appeal  is  rettirnable,  so  as  to  relieve 
against  the  superseding  of  a  Judgment  or  de- 
cree where  the  law  does  not  aUow  a  super? 
sedcas;  and  the  operaticm  of  the  statute 
must  be  confined  t»  oases  in  which,  from 
the  nature  of  the  case,  the  law  does  not 
permit  a  8U]>ersedeas.  If  the  case  t>e 
one  In  whioh  the  law  allows  a  super- 
sedeas, and  the  objection  lio  it  goes  to 
the  merits  of  tbe  appeal,  or  is  founded  on 
somertlilng  In  the  nature  of  a  bar  to  it,  that 
cannot  be  a  ground  for  action  by  the  court 
undo-  section  1421,  but  wtll  be  avuilabie 
when  the  case  Is  heard  on  the  appeal.  The 
test  Is,  Is  the  Judgment,  decree,  oi  order  ap- 
pealed from  and  superseded,  viewed  by  the 
record  of  it,  one  in  which  the  law  provides 
for  an  appeal  and  supersedeas?  If  so,  all 
iinestlons  involveil  In  tbe  appeal  must  be  re- 
served until  the  case  is  heard  in  Its  order. 
Motion  denied. 


'This  section  provides  that  a  motion  to  dis- 
charge a  sopersedeas  in  any  appeal  to  the  su- 
preme court  may  be  made  before,  and  heard 
Dy,  said  court,  on  10  daya'  notice  to  the  oppo- 
site party,  at  any  time  before  such  appeal  is 
returnable  before  said  court,  which  ahall  hear 
avLch  motion,  and  malce  such  orders  and  render 
such  judgment  aa  may  be  proper  in  such  case. 


(•  lUsi.  168) 
ALABAMA  ft  V.  RY.  CX).  r.  BROOKS. 
(Sni^eme  Court  of  Miasissippi.     Oct,   1891.) 

IdBKI^-QulLIFIED  PBIVll.«OK—MoTrVB— PUBLICA- 
TION—EviDBNCa—PLEiLSIKa — HiKMUgg  EbBOB. 

1.  Sustaining  a  demurrer  to  a  plea,  the 
substance  of  which  was  restated  in  other 
pleas,  is  not  reversible  error. 

2.  An  agent  of  a  railroad  company,  in  an- 
swering a  letter  from  attom^a  puttintr  in  a 
claim  for  baggage  of  their  client  lost  by  the 
railroad  company,  has  a  qualified  priTilece, 
and,  though  he  therein  charged  the  client  with 
the  Iarcen7  of  the  baggage,  the  company  will 
be  liable  only  on  proof  of  malice  or  the  ab- 
sence of  honest  belief  in  tbe  truth  of  the  state- 
ments of  the  letter, 

3.  Though  the  agent  who  wrote  the  letter 
testified  that  he  honestly  believed  tbe  facts 
therein  stated,  it  was  a  question  for  the  jury 
whether  he  did  so  believe,  and  what  his  mo- 
tive was. 

4.  The  agent  having  exceeded  his  privilege 
in  answering  the  letter  of  the  attorneya,  the 
publication  of  the  lil>el  in  liis  answer  was  com- 
plete when  it  was  received  and  read  by  the  at- 
torneys. 

Appeal  from  circuit  court,  Warren  county; 
3.  D.  Gilland,  Judge. 

Action  by  J.  S.  O.  Brooks  against  the  Ala- 
bama &  Vicksburg  Railway  Company  for 
libel.  Judgment  for  plalntttf.  Def^idont 
appeals.     Affirmed. 

This  is  an  action  for  damages  growing  out 
of  an  alleged  UbeL  On  the  27th  day  of 
May,  1890,  W.  W.  Bond,  superintendent  of 
defendant  r^way  company,  wrote  the  fol- 
lowing letter:  "(Claim  of  J.  S.  O.  Brooks, 
$1,155.)  Messrs.  Dabney  ft  McOabe,  Oity— 
Gentlemen:  I  have  yours  of  16th  lust,  in- 
closing v»y  modest  claim  tar  only  $1,155, 
on  account  of  the  alleged  loss  of  J.  S.  O. ' 
Brooks'  valise.  I  have  investigated  this 
matter  thorouglily,  and  find  tliat  this  daim 
is  based  simply  on  Mr.  Brooks  holding  one  of 
our  checks.  This  valise,  togetflier  with  falB 
trunk,  arrived  at  Vicltsburg  'O.  K.,'  and  he 
simply  walked  off  with  the  valise  without 
giving  the  baggage  master  an  oppoptunlty 
to  take  the  check  up,  and  the  next  day 
sent  down  the  check,  together  with  one  for 
his  trunk,  and  requested  that  we  deliver 
this  l>aggage.  As  the  matter  stands,  I 
think  that,  if  Mr.  Brooks  sees  fit  to  press 
his  suit,  we  will  have  to  take  some  action 
in  regard  to  his  taking  this  property  away 
while  it  was  in  the  possession  of  Qie  rail- 
road company,  without  giving  up  his  check. 
Yours,  truly,  W.  W.  Bond,  Supt"  Pre- 
vious to  this,  Brooks  had  been  a  passen- 
ger on  app^ant's  road  from  Vicksburg  to 
Meridian,  and  had  checked  a  trunk  and 
valise.  Tbe  valise  was  lost  at  Vicksburg, 
and  after  sufficient  time  to  allow  search 
to  be  mode  for,  and  the  vahse  not  be- 
ing found,  Brooka  placed  the  claim  in  the 
bands  of  Dabney  &  McOabe,  attorneys  at 
Vidcstrarg,  and  the  above  letter  was  writ- 
ten in  reply  to  a  letter  by  them  to  Bond  in 
regard  to  the  claim.  The  declaration  al- 
leges tha^  appellant's  purpose  in  writing  and 
publishing  the  aforesaid  letter  was  to  charge, 
among  other  things,  and  to  have  it  believed, 
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tliat  defendant  had  thoroughly  investigated 
Hie  claim  propounded  by  plaintiff  for  the 
loss  of  a  valise  and  its  contents  wliile  in 
possession  of  the  company,  and  to  charge 
and  hare  It  suspected  and  b^ered  that  it 
had  been  foundt  upon  inrestlgation,  that, 
after  the  valise  had  arrived  at  Vlcksburg, 
plaintiff  had  wrongfully,  willfully,  malicious- 
ly, and  feloniously  and  fraudulently  gotten 
possession  of  his  valise,  and  carried  it  away 
without  surrendering  the  check,  and  that  he 
was  falsely  and  fraudulently  trying  to  col- 
lect the  value  of  the  valise  and  Its  contems. 
The  declaration  alleges  that  the  charge  thus 
made  was  written  and  published  wickedly 
and  maliciously,  intending  to  injure  the 
plaintiff  in  his  good  fame  and  credit,  and 
to  bring  him  into  public  scandal.  Infamy, 
and  disgrace,  and  did  so,  to  his  damage,  $5,- 
000.  The  defendant  filed  the  general  issue, 
wlfli  notice  that,  under  it.  It  would  rely  up- 
on the  defense  that  Bond  had  no  authority 
to  represent  them  as  to  matters  of  lost  bag- 
gage. Defendant  filed  a  second  plea,  to 
which  plaintiff  demurred,  and  the  demiurer 
was  sustained.  Defendant  then  filed  its 
third  and  fourth  pleas,  setting  up  substan- 
tially the  same  defense  as  the  second  plea, 
to  which  a  demurrer  was  sustained,  and  a 
demurrer  to  these  pleas  was  overruled. 

Nugent  &  MoWilUe,  tor  appellant  Dab- 
noy  &  McCabe,  for  appellee. 

OOOPBR,  J.  If  it  be  conceded  that  the 
demurrer  to  the  second  plea  should  have 
beai  overruled,  no  reversible  error  would 
be  shown,  since  under  the  general  issue,  and 
under  the  third  and  fourth  pleas,  the  de- 
fendant had  advantage  of  all  matters  of 
defense  set  up  In  the  second  plea.  In  truth, 
the  whole  controversy  was  upon  the  facts 
set  up  by  that  plea,  and  which,  upon  the 
demurrer  being  sustained,  were  substantial- 
ly restated  In  pleas  3  and  4.  The  defenses 
Introduced  were  that  Bond  had  no  authority, 
as  agent  of  the  defendant,  to  write  the  let- 
ter, and,  If  he  bad,  that,  under  the  circum- 
stances, it  was  not  a  libd.  The  extent  of 
the  agency  ct  Bond  was  fairly  submitted 
to  the  jury,  and  it  cannot  be  said  that  the 
verdict,  by  whldi  it  is  found  that  he  was 
the  representative  of  tiie  d^endant  in  rda- 
tlon  to  the  business  in  whl(^  the  letter  was 
written,  is  not  supported  by  the  evidence. 
Bond  himself  was  examined  as  a  witness, 
and  did  not  deny  his  authority  to  act  for 
the  company.  He  professed,  by  acting,  to 
have  authority.  Other  executive  officers  of 
the  company  recognized  his  right  so  to  act, 
and  ample  other  evidence  appears  of  rec- 
ord to  show  tiiat  his  act  was  within  the 
scope  of  his  duty. 

Hie  court,  by  instruotlons  to  the  jury,  gave 
to  the  defendant  the  benefit  of  its  defense 
that  the  letter  alleged  to  be  libelous  was  in 
rei)ly  to  a  communication  from  the  plain- 
tiff's attorneys.    It  told  the  Jury  Oiat  the 


drcnmstances  created  a  qualified  privilege, 
and  that  the  defendant  could  only  be  liable 
upon  proof  of  malice,  or  the  absaice  of  hon- 
est belief  in  the  truth  of  the  statements  con- 
tained in  the  letter;  in  other  words,  that 
the  def«idant  was  not  llaUe  if  its  servant, 
in  making  reply  to  the  letter  of  the  attor- 
neys, kept  himself  within  the  privilege  of 
the  occa^on,  but  was  liable  if  he  took  ad- 
vantage of  the  opportimlty  aflMrded  by  the 
occasion  to  maliciously  llb^  Um,  or  to  write 
concerning  him  libelous  matter  which  be  did 
not  b^eve  to  be  true.  That  Bond  intended 
by  bis  lertter  to  charge  the  plaintiff  with 
larceny  of  the  lost  baggage,  or  with  having 
lawfully  taken  it  away,  and  then  to  bave 
conceived  the  purpose  of  fraudulently  recov- 
ering its  value  fr(Hn  the  defendant  by  rea* 
8(»i  of  his  yet  having  its  check  In  his  pos- 
session, was  admitted  by  him  while  testi- 
fying. It  is  true  he  afiSrmed  that  he  hon- 
estly believed  these  faofcs  to  be  true;  but 
whether  he  did  or  did  not  so  believe  was  a 
question  for  the  determination  of  the  Jury, 
and  his  assertion  Is  not  condusive  ot  '^lat 
the  motive  was.  Starkle,  EvJ  {  89;  £Smer 
V.  Fessenden,  151  Mass.  359,  21  N.  B.  Rep. 
208.  One  to  whom  application  is  made  for 
Information  may,  within  the  limits  tiiereof. 
write  or  speak  words  which,  under  otiier  cir- 
cumstances, would  subject  him  to  suit  for 
libel  or  slander,  but  "the  scope  of  the  defam- 
atory matter  must  not  exceed  the  exigency 
of  the  occasion."  Cooke,  Defam.  35.  Nor 
can  he  take  license  from  the  occasion  to 
gratify  his  malice,  or  to  state,  as  facts,  llttel- 
ous  matter  which  he  does  not  believe  to  be 
true.  Hie  exemi>Uon  fh>m  responsIMlity  far 
libel  In  privileged  communications  Is  of 
two  classes:  First,  those  of  absolute  priv- 
ilege. In  which  no  action  lies,  thougb  the 
motive  'be  malicious.  In  which  class  are  in- 
cluded legislative  and  Judicial  proceedings. 
13  Amer.  &  Eng.  Knc.  Law,  406;  V»n» 
V.  Vemer,  64  Miss.  321,  1  South.  Rep.  479. 
Second,  qualified  privilege  for  libel,  in  which 
no  inference  of  malice  arises  from  the  mo-e 
fact  of  the  prejudicial  statement,  bat  the 
plaintiff  must  prove  malice  in  fact  'mie 
term  'privileged,'  as  applied  to  a  communica- 
tion alleged  to  be  libdous,  means  simply 
ttiat  the  circumstances  under  whicb  it  was 
made  are  such  as  to  rei>el  the  legal  Infer- 
ence of  malice,  and  to  throw  upon  the  plain- 
tiff the  burden  of  offering  some  evidence 
of  its  existence  l)eyond  the  mere  falsity  of 
tiie  charge."  Lewis  v.  caiapman,  16  N.  X. 
369;  Wri^t  ▼.  Woodgate,  2  Cromp.,  M.  & 
R.  873;  Toogood  V.  Spyring,  1  Cromp.,  M. 
A  R.  181;  Delany  v.  Jones,  4  Esp.  193: 
Laughton  V.  Bishop,  L.  R.  4  P.  0.  504;  Spill 
V.  Maule,  L.  R.  4  Exch.  232;  Olarfc  v. 
Molyneux,  8  Q.  B.  Div.  237.  The  plain- 
tiff, recognizing  the  occasion  of  the  publica- 
tion as  privileged,  assumed  the  burden  of 
establishing  the  malice  of  the  defendant's 
superintendent,  and  by  the  verdict  of  the 
jury  shows  that  he  has  supp<Hrted  Ills  con- 
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tentlon  In  flo*  bdmK.  W»  ue  not  pre- 
pared to  say  timt  the  Terdict  is  not  correct 
The  publication  was  complete  when  the  llbd- 
ona  letter  was  received  and  read  by  Messrs. 
Dabney  &  McCabe,  the  plaintilTs  attor- 
neys. This  necessarily  foQows  from  tbe  ea- 
tabllahmeztt  of  the  fact  (settled  by  the  Ter- 
dict) thait  the  deCajnittDry  statement  was  not 
covered  by  the  privilege  of  the  communi- 
cation. The  letter  from  the  attorneys  called 
for  any  lawful  reply  from  the  officers  of 
the  defendant,  but  It  did  not  Invite  any  ma- 
lldoos  defamation  of  their  dlen*;  and  the 
defendant's  superintendent,  by  exceeding  the 
prlrUege,  deprived  his  principal  of  any  de- 
foise  It  might  have  had  if  he  had  kept  with- 
in u.   Affirmed. 


(W 


stt) 

MOOKS  T.  RBDDINO. 


(Supreme  Court  of  MissiasippL     April,  1802.) 

BXTBNSIOH  0»  NOTS  —  QCBSTIOX  »0K  JUBT— CON- 
SIDSRATION. 

'  1.  A  promtae  to  pay  interest  is  a  sufficient 
eonsideraaon  for  a  promise  to  extend  the  time 
for  thejieynrent  of  a  note. 

2.  Whether  the  maker  and  payee  of  a  note 
entered  into  an  agreement  to  extend  the  time 
for  the  payment  of  a  note  is  a  question  of 
fact,  on  tne  evidenoe,  for  the  jury. 

Appeal  from  circuit  court,  Yacoo  county; 
J.  B.  Chrisman,  Judge. 

AcMon  by  A.  Redding  against  J.  P.  Moore. 
From  a  judgment  for  plalntifT,  defendant 
appeals.    Reversed. 

This  is  a  suit  In  assumpsit  by  appellee 
against  appellant  on  a  Joint  note  of  K.  Q. 
Hudson  and  appellant,  payable  to  Mary  S. 
Powell,  and  by  her  indorsed  to  her  mother 
(plaintitf)  as  a  gift  The  note  Is  as  follows: 
"One  year  after  date  we  promise  to  pay  to 
the  order  of  Mary  S.  Powell  four  hundred 
dollars,  with  ten  per  cent  Interest  from 
date,  value  received.  [Signed]  R.  G.  Hudson. 
J.  P.  Moore."  On  the  back  of  the  note  are 
the  following  indorsements:  "Int  for  one 
year,  forty  dollars,  paid,  and  same  ex- 
tended one  year,  March  Sth,  1888."  '^nt 
for  two  years,  eighty  dollars,  paid,  and  the 
same  extended  one  year  longer,  Apr.  18th, 
1880."  B.  O.  Hudson  having  removed  out 
of  the  state,  suit  was  brought  against  Moore, 
the  resident  maker.  Moore  filed  a  number 
of  pleas,  all  except  a  part  of  the  fourth  and 
the  seventh  setting  up  the  defense  that  be 
was  an  accommodation  maker,  of  which 
plaintiff  had  notice,  and  that  he  was  dis- 
chargred  because  of  an  extension  given  Hud- 
son toe  a  definite  time  for  a  valuable  con- 
sideration. On  all  the  pleas.  Issue  was 
Joined,  except  the  fourth  and  seventh,  which 
were  demurred  to,  and  the  demurrer  was 
■nstained.  The  plalntlflT  introduced  the  note 
and  testimony  of  Mrs.  Powell,  and  rested. 
Mrs.  Powell  testified,  In  substance,  as  fol- 
lows: That  when  the  note  became  dne. 
In  March,  1888,  she  went  to  see  Mr.  Hud- 
son, bnt  did  not  find  him  in  his  office,  and 
T.1880.no.21— 64 


a  few  days  afterwards  she  saw  hl^  and 
told  him  that  the  note  was  due,  and  wanted 
to  know  what  he  was  going  to  do  about  IX. 
Hudson  replied  that  he  would  pay  the  In- 
terest, and  carry  the  paper.  She  told  him 
that  she  needed  the  money,  and  he  re- 
plied: "Well,  I  will  keep  It  until  yon  need 
It,  and,  when  you  do,  give  me  twelve  days' 
notice,  and  I  will  raise  It  for  you,"  and  she 
said  all  right  That,  a  few  days  afterwards, 
Hudson  sent  her  the  Interest,  and  wrote 
her  a  note  asking  her  to  send  him  the  note. 
She  sent  the  note  to  him,  and  he  returned 
it,  with  the  first  Indorsement  written  on  It 
She  remembered  nothing  as  to  the  second 
Indorsement  except  that  the  Interest  paid 
was  the  accumulated  Interest  for  two  years 
since  the  payment  of  the  first  Interest  De- 
fendant Introduced  the  deposition  of  B.  O. 
Hudson,  who  testified  as  follows:  That 
Moore  was  an  accommodation  maker.  That 
they  were  In  the  habit  of  g^>Ing  on  each 
other's  paper  to  raise  money.  He  thought 
Mrs.  Powell  knew  the  nature  of  the  trans- 
action. That  the  Indorsement  on  the  note 
correctly  expressed  the  only  agreement 
aboQt  the  extension  between  Mrs.  Powell 
and  himself  that  he  had  any  recollection 
of.  Defendant  testified  that  he  did  not 
receive  any  of  the  money,  and  that.  If  the 
paper  had  been  presented  to  him  for  pay- 
ment when  It  was  due,  he  would  have  paid 
It,  but,  as  It  had  been  extended  about  three 
years,  he  refused  to  pay  It;  that  he  had  .no 
knowledge  of  the  extension.  Defendant 
then  rested,  and  asked  a  peremptory  In- 
struction, which  was  given. 

Williams  &  Williams,  for  appellant  T.  H. 
Campbell,  for  appellee. 

COOPER,  J.  There  can  be  no  controversy 
about  the  law  of  this  case.  Moore  signed 
the  note  sued  on  aa  surety  for  R.  O.  Hud- 
son, now  a  nonresident  of  this  state,  and 
the  fact  of  his  suretyship  was  known  to 
Mrs.  PoweU,  the  payee  of  the  note.  Ap- 
peUee,  the  present  owner  of  the  note,  re- 
ceived it  as  a  gift  from  Mrs.  Powell  long 
after  the  transactions  which  are  relied  upon 
by  Moore  as  discharging  him  from  liability. 
It  Is  not  suggested  that  he  knew  of,  or  con- 
sented to,  the  supposed  contract  for  exten- 
sion between  his  principal  and  Mrs.  PowelL 

It  la  the  well-settled  law.  In  this  state  and 
elsewhere,  that  the  mere  passive  conduct 
of  the  creditor  In  falling  to  pursue  the 
principal  debtor,  or  a  mere  agreement  not 
to  do  so,  does  not  release  the  surety.  It  is 
equally  well  settled  that  If  the  creditor, 
without  the  consent  of  the  surety,  enters 
into  a  contract  with  the  principal,  by  which 
the  right  of  action  is  suspended  for  a  spe- 
cific time,  the  surety  Is  released.  A  contract, 
of  course,  Implies  a  consldwatlon,  and  the 
agreement  of  the  parties  upon  the  same. 
The  autJiorltles  cited  and  relied  on  by  coun- 
sel for  appellant  and  appellee  geaap  them- 
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aelTea  aronnd  fhls  central  question,  and 
Ulustrate  particular  clrcutDstances  under 
wlilcli,  In  the  various  states  of  caae,  ^- 
teuaions  have  been  held  to  have  been,  or 
not  to  have  been,  undo:  and  by  Ylrtne  of 
contracts.  Whether  there  Is  a  contract  or 
not  Is  a  question  of  fact  for  the  decision  of 
the  Jury.  Its  effect.  If  prored,  Is  for  an- 
nouncement by  the  court 

The  dectslre  Inquiry  In  this  case  was 
-whethw  Mrs.  Powell  agreed  that  Hudson 
should  .retain  the  money  for  anothor  year 
on  interest,  and  Hudson  agreed  so  to  do. 
The  right  to  use  the  money  for  a  year  would 
be  a  sufficient  consideration  to  uphold  Hud- 
son's promise  to  pay  Interest,  and  his  prom- 
ise to  pay  Interest  during  that  time  a  suffi- 
cient consideration  to  support  Mrs.  Powell's 
promise  to  extend  the  payment  of  the  prin- 
cipal sum.  It  is  wb<^  Immaterial  what 
rate  of  Interest  Is  agreed  on  by  the  parties. 
It  may  be  the  same,  or  a  greater  or  less, 
rate  than  that  stipulated  for  by  the  original 
contract  The  right  to  hare  the  use  of 
money  for  a  defined  time,  and  the  right  to 
hare  interest  at  any  agreed  rate,  for  any 
defined  time,  are  alike  deemed  valuable  In 
law;  and  reciprocal  promises— one  by  the 
creditor,  to  permit  the  money  to  remain  on 
interest  and  the  other  by  the  debtor,  to 
retain  It  on  interest— mutually  support  each 
the  other.  Brown  ▼.  Prophit  63  Miss.  649. 
Whether  Mrs.  Powell  and  Mr.  Hudson  en- 
tered Into  such  contract  was  a  question  of 
tact  which,  under  the  evidence,  should  have 
been  submitted  to  the  jury.  Judgment  re- 
versed, and  cause  remanded. 


(6B  Miss.  833) 

AliSOBROOK  V.  EOOIiBSTON  et  aL 
(Snpreme  Court  of  Mlsgissippi.     April,  1892.) 

PARTrnOV— COMlUSBIONSItS'  8AL>— BXGEFTIONS  TO 
RbFOBT  —  ABJLNDONIUNT  —  CONTIBMITION    DT 

Bais  —  What  Conbtitctu  —  Asvaaas  Poasas- 

SIOH. 

1.  Where  the  decree  for  a  sale  of  land  In 
partition  was  not  complied  with  by  the  com- 
mlBsioner,  and  the  re^rt  of  the  sale  waa 
promptly  met  by  exception  by  the  owners,  the 
net  that  no  further  steps  were  token  raises 
the  presumption  that  the  sale,  not  the  excep- 
tion, was  abandoned. 

2.  Currency  placed  by  the  porchaser  in  tlie 
oommiasioner's  hands  to  pay  for  the  land  was 
refused  by  the  owners,  the  commissioner's  deed 
was  never  recorded,  nor  did  it  appear  tliat  the 
parchaser  claimed  any  interest  thereunder 
after  the  exception  was  filed.  Four  years 
after  the  commissionei'B  sale,  he  bought  the 
undivided  half  Interest  o(  one  of  the  cotenants, 
promptly  recwding  his  conveyance;  HM  not 
to  show  a  confirmation  of  the  sale  by  act  of 
the  parties. 

3.  The  pnrdiase  of  one  cotenant's  inter- 
est raised  a  presumption  that  he  recognised 
ttie  title  of  the  other  cotenants ;  and  a  payment 
of  taxes  by  bim,  aud  claim  of  ownership  of  the 
whole  tract,  do  not  constitute  an  adverse 
holding,  unless  notice  was  brought  to  such  co- 
tenants  that  their  title  was  denied. 

Appeal  from  chancery  court,  Tallahatchie 
county ; .  W.  R.  Trigg,  Chancellor. 


Partition  by  the  hebrs  of  W.  B.  Alsobrook 
against  the  heirs  of  W.  H.  Bggleston  and  otli- 
ers.  From  a  decree  dismissing  tbe  bill,  eooi- 
plalnants  ai^eal.    Reversed. 

This  is  a  bill  for  partltton  by  eppeOants 
against  appellees,  alleging  that  W.  B.  Also- 
brook,  ancestor  of  app^lants,  died  sensed  and 
possessed  of  an  undivided  one-half  interest 
In  the  l.tnds  described  in  ttie  bill;  that  A. 
Payne  owned  the  other  half,  and  sold  to  W. 
0.  Eggleston,  ancestor  of  appellants.  The 
answer  denies  tiiat  Alsobrook  died  seised 
and  possessed  as  alleged,  and  avers  that 
the  lands  were  patented  by  tbe  state  of 
Mississippi  to  Payne.  Tbe  patent  was  intro- 
duced on  the  hearing.  The  answer  also  sets 
up  proceedings  instituted  in  chaoctTy  In  Tal- 
lahatchie county  in  1861  by  Payne  against 
Alsobrook's  heirs  for  partition.  The  record 
in  this  case  was  read  by  agreement  in  this 
case.  Most  of  tbe  lands — not  all— were  de- 
creed to  be  sold,  and  were  sold  July  2,  1862, 
and  were  piu-chased  by  W.  O.  Eggl^on.  By 
the  decree  the  commissioner  was  directed  to 
sell  the  land  upon  a  credit  of  six  months,  and 
to  take  tlie  bond  of  the  purchaser,  with  suf- 
ficient sureties;  but  tbere  was  a  report  of  the 
commissioner  made  November  19,  1866,  stat- 
ing that  the  pmrdiaser  paid  his  bid  In  Con- 
federate money  at  the  time  of  bis  purchase, 
and  the  commissioner  filed  the  Confederate 
money  with  his  report  Tbe  appellants  filed 
exceptions  to  tbe  report  at  tliat  time,  but  no 
action  waa  taken,  and  the  proceedings  were 
abandoned.  Bggleston  took  possession  un- 
do: his  deed,  and  bos  contitnued  in  posses- 
sion ever  since.  Eggleston  purchased  the  In- 
terest of  P«iyne  In  1866.  The  evidence  shows 
that  Eggleston  paid  the  taxes  on  all  the  land, 
and  in  1880  atAi  40  acres  of  It;  but  the  ev- 
idence does  not  abow  tbait  the  heirs  of 
Alsobrook  had  any  knowledge  of  his  ad- 
verse claim.  Tbe  answer,  besides  claiming 
title  by  virtue  of  the  commisi^ner's  deed, 
claimed  title  by  adverse  possession  tbere- 
undo';  also  under  some  tax  titles  purchased 
by  Eggleston.  There  was  a  decree  In  favor 
of  defendants,  dismissing  tbe  bill  of  com- 
plainants, from  which  they  appeal 

W.  B.  Marshall  and  W.  S.  Edoidgei,  for 
appellants.    R.  H.  GoUaday,  for  aijpellees. 

CX)OPEB,  3.  The  effect  of  tlie  decree 
made  upon  the  petition  of  Payne  against  the 
heirs  at  law  of  Alsobrook  for  sale  of  the  lands 
fur  partition  was  to  conclusively  settle  the 
C4ul  table  right  of  Alsobrook's  heirs  to  one- 
half  of  the  lands  therein  described,  lliere 
was  no  lawful  execution  of  that  decree  by 
Davidson,  the  commissioner  appointed  to 
make  the  sale.  He  was  required  by  law  to 
make  sale  of  tbo  lauds  upon  credit  of  six 
months,  and  to  take  bond  with  security 
from  the  purchaser  in  double  Hie  amount 
of  the  purchase  money,  and  It  was  Us  daty 
to  make  report  of  his  action  at  the  next 
term  of  the  court    But  he  substituted  bU 
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own  will  for  that  of  the  law,  of  which  the 
imrchaser  w.is  bound  to  take  notice,  and 
received  Confederate  money  as  payment 
fur  liie  land,  which  he  retained  in  hit 
hands  until  after  the  orerthrow  of  the 
Gonfedemcy,  and  then,  and  not  tm  dien, 
reported  to  the  court  his  action  In  the 
premises,  and  bronght  Into  court  tbe 
worthless  funds.  This  report  was  promptly 
met  by  proper  and  Just  exceptioins,  after 
which  no  action  was  talcen  either  on  the  re- 
port or  the  exceptions  thereto.  Counsel  for 
appellees  say  that  the  exceptions  were  aban- 
doned, but  we  find  no  evidence  thereof  in  the 
record.  The  commlssSoner  had  no  authority 
to  receive  the  money,  and,  though  It  was 
paid  to  Mm,  be  b^d  it  as  the  mere  de- 
positary of  the  purdiaser.  State  v.  Cox,  62 
Miss.  788.  Confirmation  by  the  court  or  l^ 
ISie  aot  ot  the  parties  was  essential  to  give 
vaBdlty  to  ttie  sale  and  conveyance.  Hen- 
derson r.  Herrod,  23  Mias.  484;  Sanders  v. 
Dowidl,  7  Smedes  &  M.  206;  Oowan  T. 
Jones,  10  Smedee  &  M.  164.  'The  office  of 
exceptions  to  a  report  of  sale  is  to  prevent 
confixmatlon;  and  when  a  report  of  sale  is 
made,  and  exceptions  thereto  are  filed,  and 
no  further  steps  are  taken,  the  Inference  Is 
that  the  sale,  and  not  <0m  exception,  Is 
abandoned.  There  Is  no  evidence  of  a  con- 
firmation in  pals.  The  purchaser  paid  noth- 
ing for  tiie  land.  He  plaoed  certain  cur- 
rency in  the  hands  ot  his  depositary,  the  com- 
mlaslona',  to  be  used  for  that  purpose;  but 
the  owners  of  the  land  refused  to  receive  It, 
and  repudiated  the  sale.  Eggleston,  the  pur- 
chaser, seems  to  have  sppeclated  his  condi- 
tion, for,  four  years  after  the  commissioner's 
sale,  he  purchased  tbe  imdivided  one4ialf  in- 
terest of  Payne  In  the  land,  and  accepted  a 
conveyance  thereof  from  Mm,  which  convey- 
ance was  promptly  recorded.  The  deed  from 
the  commissioner  seems  never  to  have  been 
recorded,  and,  so  far  as  complainants  are 
idiown  to  have  Icnown,  he  never  cUuImed  any 
interest  thereunder  after  their  exceptions 
were  filed.  We  find  nothing  in  the  record 
from  whldi  an  affirmance  by  the  parties 
could  be  Inferred. 

There  is  no  sutBcient  evidence  of  on 
ouster  of  complainants  ftom  the  land,  and 
an  adverse  holding  by  Bggleston.  His  entry 
rnxm  the  Land,  and  deadening  one  hundred 
acres  of  timber  thereon,  and  building  two 
cabins  there,  were  before  the  exceptions  to 
the  report  had  been  filed;  and  doubtless  this 
action  on  his  part  was  upon  the  expeotation 
that  tbe  sale  would  be  confirmed.  But  three 
years  after  this  he  recognlEed  the  title  of 
Payne  to  one-half  of  the  land,  and,  Inferen- 
tially,  that  of  complainants  to  the  other  Inter- 
est After  he  had  acquired  Payne's  title,  he 
was,  In  law,  entitled  to  hold  the  land,  and 
the  presumption  is  that  he  held  in  recogni- 
tion of  the  right  of  his  coteoHuts.  Until 
notice  was  bronght  to  them  of  the  fact  that 
their  title  was  denied,  tttey  Qilght  rely  upon 
the  presumption  that  it  was  recognized.    The 


lands  are  wild  and  unoccupied,  (except  40 
acres  sold  by  Eggleston  to  one  Wade,  less 
than  10  years  before  this  suit  was  com- 
menced,) and  payment  of  taxes  and  claim  of 
ownership  was  not  snfflcient  evidence  of  an 
ouster,  nor  of  adverse  holding  by  Eggleston. 
The  complainants  were  entitled  to  relief. 
The  decree  Is  thjerefcNTe  reversed,  and  cause 
remanded. 


(69   Miss.    804) 

BUCKLEY  et  al.  v.  BALDWIN  et  al. 
(Supreme  Court  of  Migsiasippl.  April,  1802.) 
Afpoiktmest  of  Uecsiver — Grounds. 
On  application  of  B.,  a  member  of  an  in- 
solvent firm,  and  a  partner  In  another  busi- 
ness with  his  mother,  to  wliom  he  conveyed  hi* 
interest  therein,  toeether  with  his  interest  in 
lands  owned  jointly  by  them,  a  receiver  was  ap- 
pointed for  the  assets  of  tbe  insolvent  firm. 
Creditors  of  such  firm  filed  a  bill  aslung  that 
a  receiver  be  appointed  for  its  assets,  and  for 
the  property  couveyed  by  B.  to  his  mother,  al- 
leKut?  that  she  was  a  partner  in  both  firms, 
that  the  appointment  of  a  receiver  on  B.'s  ap- 
plication and  the  conveyance  to  B.'a  mother 
was  to  defraud  complainants,  and  that  she  was 
selling  the  goods  conveyed  to  her.  The  bill 
showed  that  she  was  solvent,  and  the  land  con- 
veyed to  her  worth  more  than  the  amount  of 
complainants'  debts.  Beld  not  to  show  suffi- 
cient grounds  for  the  appointment  of  a  re- 
ceiver. 

Appeal  from  chancery  court,  Clarke  coim- 
ts;  S.  Bvans,  Chancellor. 

Bill  by  Baldwin  &  Putnam  and  others 
against  J.  E.  Buckley  and  others  for  a  re- 
cfelver  for  defendants'  property.  From  a  de- 
cree granting  the  bill  as  prayed,  defendant 
Buckley  appeals.    Reversed. 

There  were  filed  in  this  cause  two  bills  by 
complainants.  One  is  described  as  the  origi- 
nal, the  other  as  the  amended,  blU.  The 
gravamen  of  the  bills  is  that  the  complain- 
ants ore  creditors  of  Sim  Perry  &  Co.,  and 
that  M.  W.  Buckley,  was  a  member  of  the 
firm  of  Sim  Perry  &  Co.,  of  Newton,  Miss., 
and  also  a  member  of  the  firm  of  X  B.  Buck- 
ley &  Son,  at  Enterprise,  Miss.,  both  of  said 
firms  conducting  a  mercantile  business.  The 
bUla  allege  that  the  said  firm  of  Sim  Perry 
&  Co.  was  a  partnership  doing  business  un- 
der the  firm  name  of  Sim  Perry  &  Co.,  and 
that  the  Individual  members  composing  said 
firm  are  Sim  Perry,  M.  W.  Buckley,  and 
Mrs.  J.  B.  Buckley.  They  further  allege 
that  the  said  M.  W.  Buckley,  on  the  9th 
day  of  January,  1892,  with  intent  to  de- 
fraud his  creditors,  entered  into  a  conspiracy 
with  Mrs.  J.  E.  Buckley  and  Sim  Perry,  and, 
in  furtherance  of  said  conspiracy,  filed  a  bill 
against  Sim  Perry  In  which  he  alleged  that 
he  and  Sim  Perry  were  the  only  partners  of 
the  Newton  firm,  and  that  said  Sim  Perry, 
on  account  of  bis  conduct,  bad  rendered  It 
Impracticable  to  continue  said  partnership 
biisiness,  and  procured  the  appointment  of  a 
receiver  for  the  business  of  Sim  Perry  & 
Co.,  and  that  there  was  turned  over  to  said 
receiver  J8,000  worth  of  merchandise,  and 
$20,000  worth  of  choses  In  action,  belonging 
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to  Bald  Newton  house;  that  these  assets 
were  actuaJlr  worth  $9,300.  It  further  al- 
leges that  said  M.  W.  Buckley,  as  a  further 
scheme  to  defraud  complainants  and  other 
creditors,  on  the  11th  day  of  January,  1892, 
made  and  executed  a  bill  of  sale  conveying 
his  one-half  interest  In  the  goods,  wares,  and 
merchandise  In  the  store  of  J.  E.  Buckley  & 
Son  at  Enterprise;  also  his  one-half  interest 
in  the  choses  In  action;  also  his  Interest  In 
certain  real  estate,  estimated  by  complain- 
ants at  $18,290.  The  biU  further  charges  that 
Mrs.  J.  E.  Buckley  was  a  partner  of  the  said 
firm  of  Sim  Perry  &,  Co.  at  Newton;  and 
that  she  participated  in  said  fraudulent 
scheme;  and  that  the  debt  which  said  bill 
of  sale  was  made  to  pay  was  not  real;  and 
that  the  consideration  was  wholly  inade- 
quate; and  that  said  transaction  was  a  fraud 
upon  complainants;  and  that  Mrs.  J.  B. 
Buckley  had  real  estate  in  Clarke  and  other 
counties;  and  that  she  was  selling  her  goods, 
wares,  and  merchandise;  and  that  she  was 
renting  out  her  lands,  taldng  notes  therefor; 
and  that  the  property  was  being  disposed  of 
and  placed  beyond  the  reach  of  creditors. 
The  bin  prays  that  a  receiver  be  appointed 
for  all  the  property,  including  the  firm  of  J. 
B.  Buckley  &  Son,  of  Enterprise,  Miss.  Hie 
bill  alleged  that  an  Immediate  necessity  for 
the  appointment  of  a  receiver  exists.  It 
asked  that  the  sale  from  M.  W.  Buckley  be 
canceled,  and  the  ixroperty  conveyed  be  sub- 
jected to  complainants'  debts.  Complain- 
ants applied  to  the  chancellor  in  vacatlcm 
for  the  appointment  of  a  receiver.  No  no- 
tice was  given  to  the  defendants  of  the  ap- 
plication. Counsel  for  Mrs.  Buckley,  having 
heard  of  the  application,  appeared  before  the 
chancellor  In  her  behalf,  and  asked  to  be 
heard  before  the  appointment  of  a  receiver, 
they  having  filed  an  answer  for  M.  W.  Buck- 
ley, in  which,  under  oath,  he  denied  all  the 
allegations  In  the  bill  touching  the  fraudu- 
lent conduct  alleged  against  the  defendants. 
This  answer  stated  that  J.  E.  Buckley  was 
confined  to  her  bed  by  sickness,  and  was  un- 
able to  answer  the  bill.  The  chancellor  de- 
clined to  hear  said  answer,  or  to  consider  the 
same,  or  to  hear  said  counsel,  except  as  a 
matter  of  courtesy.  Counsel  declined  to 
argue  the  matter.  The  chancellor  ap- 
pointed two  receivers,  directing  them  to  take 
ciiarge  of  the  property  that  bad  been  con- 
veyed by  M.  W.  Buckley  to  J.  E.  Buckley, 
and  to  take  charge  of  all  the  estate  of  Mrs. 
J.  B.  Buckley  and  J.  B.  Buckley  &  Son.  Mrs. 
J.  B.  Buckley,  one  of  the  defendants,  ob- 
tained from  Chief  Justice  CAMPBELL  an 
appeal  and  supersedeas  from  the  order  mak- 
ing said  appointment 

Miller  &  Baskin  and  Brame  &  Alexander, 
tor  appellant  Hamm,  Witherspoon  Sc  With- 
erspoon,  for  appellees. 

CAMPBELL,  C.  J.  The  bill  as  orlglnaOy 
presented,  and  as  amended,  fails  to  contain 


a  sufficient  showing  for  the  appointment  of 
a  receiver,  and  one  should  not  have  been  ap- 
pointed. The  bill  itself  shows  clearly  that 
there  was  no  occasion  for,  or  ixopriety  In, 
the  appointment  of  a  receiver;  and,  on  the 
contrary,  that  there  should  not  be  such  In- 
terference by  the  chancellor  with  the  bosi- 
ness  and  property  of  the  appellant  Credit- 
ors have  rights  which  should  be  upheld.  So 
have  others,  which  must  not  be  disregarded 
In  the  effort  to  enforce  the  rights  of  cred- 
itors. When  a  proper  case  Is  made  for  a 
receiver,  the  power  to  appoint  should  be  ex- 
ercised, but  even  then,  with  due  regard  to 
the  situation  and  clrcnmstances  of  the  case 
and  the  rights  and  Interests  of  defendants, 
and  never  without  notice  to  them  and  op- 
portunity to  be  heard,  unless  there  is  a  sat- 
isfa,ctory  showing  of  a  necessity  for  mch 
urgency.  The  order  appointing  a  receiver 
Is  reversed  and  vacated,  at  the  cost  of  the 
complainants  in  this  court  and  the  conrt  be- 
low. 

(«  MUa.  ns) 

OGLBSBT  V.  BINGHAM  et  aL 

(Supreme  Court  of  MississippL     April,  1892.) 

Actios  to  Esfobob  Vbndob's  Libx— LA.in>  Haui 
IN  En  TiBBTT— Rights  ov  Bcbvivob. 

1.  Where  the  widow  and  children  of  intes- 
tate ai^ree  that  she  shall  take  a  child's  part, 
instead  of  dower,  and  join  in  conveyinf;  the 
land,  receiving  in  part  payment  the  purchas- 
er's note,  which  is  given  to  the  widow  as  her 
distributive  share,  uer  heirs  may  enforce  a 
vendor's  lien  on  the  land,  since  she  did  not 
convey  a  dower  interest  which  terminated  at 
her  death,  but  together  with  the  children,  cmi- 
veyed  a  fee  in  part  payment  of  which  the  note 
was  given. 

2.  A  deed  of  land  execnted  to  a  man  and 
his  wife  jointly  creates  in  them  an  estate  by 
the  entirety,  and  on  her  death  he  becomes  sole 
owner. 

Appeal  from  chancery  court,  Webster  coun- 
ty; Baxter  McFarland,  Chancellor. 

Bill  by  R.  J.  BIngtafljn  and  otbers  against 
C.  F.  Oglesby  and  others.  From  a  decree 
for  complainants,  O.  F.  Oglesby  appeals. 
Affirmed. 

This  bill  was  filed  to  mforce  a  vendor's 
lien  for  land  sold  by  Mary  J.  Young  and 
the  children  of  her  husband,  A.  Q.  Young, 
to  0.  F.  Oglesby  and  his  wife.  Mrs.  Mary  J. 
Young  and  the  stx  dilldren  of  A.  O.  Young 
by  a  former  marriage  agreed  verbally  among 
themselves  that  Mrs.  Young  should  take  a 
dilld's  portion  of  Hie  estate  of  her  late  hus- 
band, who  died  Intestate,  in  lieu  of  her  dow- 
tT.  The  estate  owed  nothing,  and  tiiere  was 
no  administration.  AjTterwards  the  wldo>w 
and  four  of  the  children,  two  of  them  bav- 
Ing  received  advances  during  the  lifetime  of 
the  fatfaer,  in  considntitlon  of  whldi  Hu^ 
rellnqulsAied  tfaelr  claim  to  part  of  the  estate, 
conveyed  the  land  In  controversy  to  O,  F. 
Oglesby  and  his  wife,  H.  C.  Oglesl^,  and 
Jointly  executed  a  warranty  deed,  daited 
February  20,  1880.  Part  of  the  pordiase 
mou^  was  paid  cash,  and  O.  F.  Oglesby  exe- 
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cated  bis  note  payable  to  Mrs.  Mary  X  Toun^ 
lot  $328.92  for  balance  of  pmxdiaset  In  the 
seMlement  of  tbe  estate  between  these  four 
children  and  Mrs.  Young  tbe  note  waa  given 
to  Mrs.  Toung  as  part  of  her  share  of  the 
estate.  Mi^-  Young  died,  leaving  no  will, 
owing  no  debts,  and  there  was  no  admin- 
istration of  her  estate.  Mis.  H.  a  Og^esby 
died.  Her  death  was  suggested,  and  her 
minor  children  were  nude  parties  to  the  bilL 
O.  F.  C^lesby  sets  up  in  his  answer  tiiat 
Mary  J.  Young  <mty  had  a  dowor  interest  in 
^e  land,  and  the  note  was  giv^i  in  pur- 
dase  of  her  inta<est;  that  it  conld  only 
bind  tbe  estate  conveyed;  that  as  to  Mary 
3.  Young  tiiere  was  nothing  on  which  the 
Hen  could  atta<&  The  children  of  Mrs. 
H.  O.  Ot^esby  contend  that  tb^  mother, 
as  one  of  ttie  heirs  of  A.  G.  Young,  was  en- 
titled to  an  interest  in  the  land,  and  under 
the  deed  to  herself  and  husband  she  took  a 
half  Interest  in  tbe  land  which  desc^ided 
to  her  belts.  From  a  decree  tor  complain- 
ants, directing  the  land  to  be  sold,  O.  F. 
Oglesby  a];>i)ealed. 

A.  F.  Fox,  for  appelant  Lererett  &  Oore 
and  B.  O.  Beckett,  for  appdlees. 

OOOFBR,  X  The  assignment  of  oror  and 
argnment  of  counsel  for  appellant  proceed 
upon  the  erroneous  conduelon  ttiat  Mrs. 
Young  conveyed  to  him  a  dower  interest 
In  the  land,  and  that  the  notes  for  wbicb 
the  lien  on  tbe  land  has  heen  decreed  were 
given  tfft  that  Interest  It  may  be  true 
thai,  as  between  Mrs.  Young  and  the  heirs 
at  law  of  A.  O.  Young,  deceased,  she  would 
only  have  been  entitled  to  a  dower  in  tbe 
land,  bat,  by  an  arrangement  satisCactory 
to  tbemsdves,  it  was  agreed  that  Mrs.  Yoimg 
should  take  a  child's  part  in  the  estate;  at 
least  they  proceeded  upon  tbe  supposition 
that  such  were  her  ri^ts,  and,  so  believ- 
ing, they  Joined  with  her  in  conveying  the 
land  to  the  defendant  and  bis  wife,  (who 
wva  one  of  the  heirs  at  law  of  A.  O.  Young, 
and  who  had  rec^ved  from  her  father,  dur- 
ing his  Ufe,  advancements  equal  to  her  port 
of  tbe  estate,)  and,  as  part  of  the  purdiase 
price,  the  notes  sued  on  were  executed  by 
tb.6  defendant,  The  estate  taken  by  the  de- 
fendant and  his  wife  was  by  entireties,  and 
by  her  death  tbe  defendant  has  become  sole 
owner.  Mrs.  Young  did  not  convey  to  tbe 
defendant  a  dower  interest  in  tbe  land.  Stie 
and  Qie  other  grantors  conveyed  a  fee,  and 
the  note  is  a  port  of  the  purcbase  price  of 
that  fee.  He  got  precisely  wbait  he  con- 
tracted to  get  He  has  not  paid  the  pur- 
cbase price.  It  is  no  oxicem  of  his  what 
agreement  the  grantors  made  among  them- 
selves  for  distribution  of  the  purchase  price. 
They  have  not  attempted  to  repudiate  it, 
if  they  could  do  so;  and  the  defendants  will 
be  protected  by  payment  of  the  notes  to 
the  representatives  ot  Mrs.  Young.  The  de- 
cree is  affirmed. 


(gg  Mlu.  740) 
ANDREWS  T.  STATE  ex  rel.  COVINGTON. 
(Supreme  Court  of  MisBiEaippi.  April,  1892.) 
Offiob  and  Officbr— Tbuubb— Quo  Warranto. 

1.  Code  1880,  §  396,  providing  that  tho 
term  of  office  of  all  officers  in  the  state  "not 
otherwise  provided  for  by  law,"  shall  be  lim- 
ited to  four  years,  "and  until  the  successor 
therein  shall  be  duly  qualified,"  does  not  aoply 
to  officers  (the  clerk  of  the  circuit  and  chan- 
cery courts)  elected  under  the  constitution  of 
186i9,  section  19  of  article  0  of  which  limits  the 
term  of  office  to  four  years,  and  does  not  pro- 
vide for  his  holding  oiBce  until  qualification  of 
his  successor. 

2.  Const  1890,  f  136,  providing  that  "aU 
officers  named  in  this  article  shall  hold  their 
offices  during  the  term  for  which  they  were 
selected,  unless  removed,  and  until  their  suc- 
cessors shall  be  duly  qualified,"  etc,  refers  to 
officers  elected  under  Its  provisions,  and  does 
not  extend  the  terms  of  office  of  persons  then 
in  office. 

3.  An  information  in  the  nature  of  quo 
warranto,  manifestly  brought  as  a  private  suit 
by  the  relator  under  Code,  {  2587,  for  the  put^ 
pose  of  trying  his  right  to  an  office,  is  not  on 
behalf  of  tbe  state  to  evict  the  Incumbent,  and 
is  demurrable  if  relator  is  not  entitled  to  the 
office,  though  the  incumbent  has  no  right  to 
continue  therein. 

4.  In  quo  warranto  to  try  title  to  an  of- 
fice, a  demurrer  by  relator  to  a  plea  that  re- 
lator was  not  a  qualified  elector  at  the  time  of 
his  election  should  not  be  sustained,  as  it  ad- 
mits that  relator  was  not  a  qualified  elector, 
and  therefore  that,  under  Const  {  250,  so  pro- 
viding, he  was  ineligible  to  office. 

.  6.  Where  the  law  requires  one  desiring  to 
enter  upon  an  office  to  execute  an  official  Irand, 
and  have  the  same  approved  by  certain  desig- 
nated officials,  he  is  not  entitled  to  the  office 
until  the  bond  is  approved,  though  he  alleges 
that  he  tendered  a  sufficient  bond,  and  that 
such  officials  conspired  to  disapprove  the  same, 
and  thereby  deprive  him  of  the  office. 

Appeal  from  circuit  court  Quitman  coun- 
ty; R.  W.  Williamson,  Judge. 

Quo  warranto  by  the  staite  on  the  relation 
of  W.  T.  Covington  against  X  D.  Andrews 
to  try  the  tlf^t  to  the  offices  of  derk  of  tba 
circuit  and  chancery  courts  of  Quitman 
coimty.  Defendant's  demurrer  to  the  peti- 
tion was  overruled,  and  he  filed  a  plea,  a 
demurrer  to  which  was  sustained,  and  judg- 
ment rendered  for  relator.  Defendant  ap- 
peals.    Reversed. 

It  appears  from  tbe  petition  that  relator 
was  elected  to  the  offices  in  question,  and  re- 
ceived his  certificate  and  commission,  and 
took  the  oath  of  office,  but  that  the  bonds 
which  he  tendered  to  the  defendant,  tbe 
then  Incumbent  of  the  office,  and  the  presi- 
dent of  the  board  of  supervisors,  were  not 
approved  by  them.  The  petition  alleged  that 
they  were  disapproved  in  pursuance  of  a 
conspiracy  between  such  officials  to  deprive 
him  of  his  office.  The  plea  filed  by  defend- 
ant after  his  demurrer  had  been  overruled, 
showed  that  defendant  had  been  eleoted  to 
the  offices  in  question  for  tbe  term  prior  to 
the  term  in  dispute,  and  that  be  was  hold- 
ing over  after  the  term  because  no  successor 
bad  qualified,  and  furtber  alleged  that  relat- 
or at  the  time  of  his  alleged  election,  and 
at  tlie  time  his  petition  was  filed,  was  not 
a  qualified  elector. 
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X  W.  &  W.  D.  Cntra-,  for  appellant  Ira 
D.  Oglesby  and  James  R.  Chalmers,  for  ap- 
pellee. 

COOPER,  J.  The  facts  disclosed  by  the 
petition  present  a  case  In  which  It  would  be 
eminently  proper  for  the  state  to  proceed 
against  the  appellant,  whose  term  of  ofBce 
exited  on  the  first  Monday  In  January,  and 
who  is  exercising  the  fmictlons  of  the  offices 
of  clerk  of  the  circuit  and  chancery  courts 
of  Quitman  county  without  shadow  of  right 
Appellant  was  elected  to  said  offices  under 
the  constitution  of  1869,  and  by  section  19 
of  article  6  the  term  of  office  was  limited  to 
four  years.  Section  396  of  the  Code  of  ISSCP 
by  express  declaration  applies  only  to  terms 
of  office  "not  otherwise  provided  by  law." 
But  the  terms  of  office  of  the  circuit  and 
chancery  clerks  are  "otherwise  provided  for 
by  law,"  viz.  by  the  fundamental  law,  the 
constitution.  Section  136  of  the  constitution 
of  1890*  refers  to  officers  elected  under  its 
provisions.  It  has  not  the  effect  of  extend- 
ing the  terms  of  office  of  persons  then  In 
office.  The  terms  of  officers  extended  by 
the  convention  was  by  ordinance;  and  by 
section  284  it  was  declared  that  all  other 
officers  should  hold  until  the  expiration  of 
the  time  for  which  they  were  respectively 
elected  or  appointed.  But,  while  we  think 
the  appellant  has  no  right  to  continue  In 
office,  we  cannot  assent  to  the  proposition 
that  the  present  action  Is  one  In  behalf  of 
the  state  to  evict  him  therefrom.  This  ac- 
tion is  manifestly  brought  as  a  private  suM: 
by  the  relator,  \mder  section  2587  of  the 
Code,  for  the  purpose  of  trying  his  right  to 
the  offices  of  clerk  of  the  chancery  and  of 
the  circuit  courts  of  Quitman  county.  As 
such  it  must  fail,  for  the  reason  that  appel- 
lee has  not  shown  himself  to  be  legally  en- 
titled to  be  inducted  therein.  By  his  demur- 
rer to  the  plea  of  'the  defendant  he  admits 
that  he  was  not  a  qualified  elector  of  the 
state  at  the  time  of  his  election,  nor  at  the 
time  of  the  Institution  of  this  suit,  and,  not 
being  such  elector,  he  is,  by  section  250  of 
the  constitution,  ineligible  to  office;  that  sec- 
tion being  that  "all  qualified  electors,  and 
no  others,  shall  be  eligible  to  office;  except 
as  otherwise  provided  in  this  constitution." 
There  is  no  other  provision  r^atlve  to  the 
offices  relator  claims  the  right  to  hold.  But 
rdator's  petition  was  also  subject  to  demur- 
raf.  He  shows  by  It  that  he  has  not  quali- 
fied himself  (if  otherwise  competent)  to  en- 
ter Into  the  discharge  of  the  duties  of  the 
office  by  having  given  an  official  bond  ap- 

*Cod6  1880,  (  396,  provides  that  "the  term 
of  office  of  all  ofiScers  in  this  state,  not  other- 
wise provided  for  by  law,  shall  be  limited  to 
four  years,  and  until  the  successor  therein 
shall  be  dnly  qualified." 

•Const  1890,  8  136,  provides  that  "all  offi- 
cers named  in  this  article  shall  hold  their  of- 
fices during  the  term  for  which  they  were  se- 
lected, unless  removed,  and  until  their  succes- 
sors shall  be  duly  qualified,"  etc. 


proved  by  the  proper  anthorities,  as  the  law 
requires.  The  law  requires  that  one  desir- 
ing to  enter  ai)on  the  offices  named  In  the 
petition  shall,  as  a  condition  precedent  there- 
to, execute  and  have  approved  by  certain 
officials  designated  an  official  bond  for  each 
office.  The  tender  of  a  good  bond.  If  re- 
jected by  the  approving  officer,  cannot  be 
held  to  be  a  compliance  with  this  statutory 
condition.  Nothing  short  of  what  the  law 
requires  ia  sufficient  Judgment  reva^ed, 
the  demurrer  sustained,  and  petition  dis- 
missed. 


((S  Mtss.  764) 
BOARD  OF  SUP'RS  OF  liOWNDES   CO. 

V.  LEIGH  et  nx. 
(Supreme  Court  of  Mississippi.     April,  1892.) 
Habbas  Cobfds — Pbookdcbb  — Paupbbs— Powebs 

op  countt  boabd. 

1.  On  petition  for  a  writ  of  habeas  oor- 

gus  to  procure  possession  of  children  alleged  to 
e  in  ue  possession  of  defendant  where  the 
return  to  the  writ  is  that  the  children  cannot 
be  found,  it  is  error  for  the  court,  under  such 
circumstances,  to  hear  and  determine  a  demur- 
rer to  the  petition,  as  the  bodies  of  the  chil- 
dren must  be  before  It;  but  it  should  Issue  a 
writ  directed  to  defendants,  requiring  them  to 
produce  the  children,  or  show  to  the  satisfac- 
tion of  the  court  their  inability  to  do  so. 

2.  Under  Code  1880,  §  637,  the  boe«d  of 
supervisors  has  jurisdiction  of  poor  orphans, 
and  is  anthorized  to  direct  the  supervisor  of  the 
proper  district  to  bind  them  out;  and  where 
such  an  order  is  made,  and  those  who  have 
custody  of  the  children  refuse  to  surrender 
them  to  the  supervisor,  the  board  may  sue  out 
a  writ  of  habeas  corpus. 

3.  The  fact  that  the  order  of  the  board  di- 
recting the  proper  supervisor  to  bind  out  snch 
orphans  erroneously  directs  that  they  be  not 
"placed  in  the  hands  of  either  of  the  parties 
now  contending  for  them,"  does  not  affect  the 
supervisors'  right  to  their  custody. 

Appeal  from  circuit  coort,  Lowndes  coun- 
ty;  Lock  B.  Houston,  Judge. 

Petition  by  the  board  of  snpervlsorB  of 
Lowndes  county  against  P.  M.  Leigh  and 
wife  for  a  writ  of  habeas  corpus  to  obtain 
the  custody  of  certain  poor  orphans.  The 
petition  was  dismissed  on  demurrer,  and  peti- 
tioners appeal.    Reversed. 

The  petition  sftiowed  that  there  had  been 
a  contest  before  the  board  for  the  custody 
of  the  children  In  question,  between  def«id- 
ants  and  one  Snell,  and  that  the  board  there- 
upon made  an  order  that  one  J.  W.  Gard- 
ner should  take  charge  of  them,  and  secure 
a  suitable  home  for  them,  the  order  further 
providing  that  they  should  not  be  "placed  In 
the  hands  of  either  of  the  parties  now  con- 
tending for  them."  The  petition  alleged  that 
at  the  time  the  order  was  made,  the  chil- 
dren were  In  defendants'  custody,  and  that 
Gardner  demanded  their  delivery  to  him, 
but  that  defendants  refused  to  surrender 
them.  A  writ  was  Issued,  and  returned  by 
the  sheriff  with  the  Indorsement  that  It  had 
been  executed  on  defendants,  but  that  the 
children  were  not  found.  In  this  state  of 
the  case,  defendants  filed  a  demurrer  to  the 
petition,  which  was  sustained. 
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Hantoon  &  Landxum,  for  appeUaBtB.  J. 
A.  Orr,  for  appeUees. 

OAMPBEIX,  0.  X  The  return  "Not 
foimd"  made  the  writ  of  habeas  corpns  in 
this  case  a  failure,  and  the  court  should  not 
have  proceeded  further  with  the  case  until 
it  had  secured  the  bodies  of  the  children. 
Especially  should  it  not  have  permitted  tiie 
appellees  to  be  heard  until  relieved  of  the 
suspicion,  created  by  the  allegatioas  of  the 
petition,  coupled  with  the  return  made  by 
the  sheriff,  that  the  diUdren  had  been  re- 
moved or  concealed  to  evade  Oie  writ  The 
proper  procedure  would  have  been  to  issue 
a  writ,  directed  to  the  defendants,  requiring 
them  to  produce  the  bodies,  or  show  to  the 
satisfaction  of  the  Judge  that  they  could 
not.  They  should  not  be  permitted  to  teat 
the  question  In  dispute  about  the  custody 
of  the  children  until  the  children  are  before 
the  Judge,  to  be  disposed  of  by  his  determi- 
nation. 

A  demurrer  to  a  petition  for  habeas. cor- 
pus seems  to  us  bad  practice,  but  the  Judge 
erred  In  sustaining  the  demurrer  to  the  pe- 
tition, which  presents  a  proper  case  for  the 
IsBuance  of  the  writ  The  board  of  super- 
TlBMB  has  Jurisdiction  of  poor  orphans,  and 
to  authorized  to  direct  the  supervisor  of  the 
proper  district  to  bind  out  such  poor  orphans, 
etc.  Code  ISSO,  {  637.  The  petition  shows 
that  the  board  ordered  one  of  Its  members, 
presumably  the  proper  one,  to  take  charge 
of  these  children,  and  secure  for  them  a 
good  home,  etc.,  and  that  this  member  called 
on  the  appellees  for  the  children,  and  they 
rinsed  to  surrender  them,  as  they  ebould  bare 
don&  Undoubtedly,  In  this  condition  of 
things,  the  writ  of  habeas  corpus  was  the 
appropriate  means  of  securing  the  rightful 
custody  of  these  children  withheld  from  the 
person  entitled  thereto.  Code  1880,  {  2519. 
That  part  of  the  order  of  the  board  of 
soperviBors  directing  that  the  children  be  not 
"placed  in  the  hands  of  either  of  the  parties 
now  contending  for  them"  may  be  nugatory, 
bat  the  order  for  the  supervisor  of  the 
proper  district  to  procure  a  home  for  the 
children  was  free  from  objection,  and  he 
was  entitled  to  the  custody  of  the  children; 
and  he  who  had  the  children  In  his  custodyf 
on  the  fkicts  stated  in  the  petition,  had  no 
iltfbt  to  withhold  them.  The  case  of  Jack 
T.  ^ntompson,  41  Miss.  49,  is  not  applicable. 
Apparently,  the  supervisor  of  the  district  is 
entitled  to  the  custody  of  the  children,  that 
they  may  be  dealt  with  accm-dlng  to  law, 
and  be  to  entitled  to  the  writ  of  habeas  cor- 
pus, whereby  to  obtain  that  custody.  The 
power  of  the  law  should  be  exhausted  to 
secure  the  presence  of  the  bodies  of  these 
chUdreo.  before  the  Judge  as  its  minister,  and 
then  the  case  should  be  disposed  of  as 
may  be  proper  when  the  facts  are  disclosed. 
We  know  nothing  of  the  contention  between 
parties  as  to  the  custody  of  the  cblldren,  and 
■ay  nothing  as  to  that,  but  we  do  say  that 


the  petition  presents  a  case  calling  for  the 
exercise  of  the  power  of  the  law  to  enable 
tbe  constituted  authorities  of  the  county  to 
perform  the  duties  with  wliicb  they  are 
charged  by  law  with  req>ect  to  poor  or- 
Idmns  in  their  county;  and  no  one  should 
be  permitted  to  defy  Ae  law  or  its  consti- 
tuted authorities,  or  to  trifle  with  Its  ma- 
chinery.   Reversed  and  remanded. 


(6S  Hiss.   C78) 

BROWN  V.  CRANE, 
(Snpreme.  Court  of  Mis8is8in>L     April,  1892.) 

ATTAOHMENT— XoyRESIUBNCB— DOMtCILB. 

1.  Thongh  one's  domicile  may  be  in  anoth- 
er state,  he  may  reside  in  this  state,  and  in 
Buch  case  an  attachment  will  not  lie  against 
him  as  a  nonresident. 

2.  It  appeared  that  defendant  in  attach- 
ment had  a.  domicile  in  another  state,  bat  re- 
sided in  this  state  for  a  few  months  prior  to, 
and  at  the  time  of,  tlie  levy  of  the  writ;  that 
she  expected  to  continue  to  so  reside  a  few 
montlis  longer,  and  then,  after  a  temj^rary 
absence,  to  reside  here  permanently.  This  was 
known  to  plaintiff,  and  the  writ  was  in  fact 
executed  in  person  on  defendant,  Held,  that 
defendant  was  a  resident,  and  the  attachment 
could  not  be  maintained. 

Appeal  from  drcnit  court,  Yaisoo  county; 
J.  B.  Chtlsman,  Judge. 

Attachment  by  Summerfleld  Brown  against 
Miary  P.  Orane  on  the  groond  of  nonresi- 
dence.  From  a  Judgment  for  defoidant. 
plaintiff  appeals.    Affirmed. 

Galhoon  &  Oreen,  for  appellant.  Bamett 
&  Thompson,  for  appellee. 

WOODS,  J.  It  was  long  ago  determined 
that  "domicile"  and  "re^dence,"  imder  onr 
attachment  laws,  were  not  convertible  terms, 
and  that  a  person  may  have  his  domicile 
In  one  state,  and  his  residence,  temporarily, 
in  another.  Bowers  v.  Ross,  55  Miss.  213. 
Oiunting  tbfat  Mrs.  Crane's  husband  had 
his  domicile  in  Pennsylvania,  (wliich  to  not 
satisfactorily  shown  by  the  evidence,)  and 
that  her  domicile  was  tliat  of  her  husband, 
she  may  yet  have  been  a  resident  of  this 
state  at  the  time  of  issuing  and  levying  the 
attachment  writ  The  evidence  offered  for 
the  plalntlfl  in  arttachment  (and  no  other 
WHS  offered)  shows  that  Mrs.  Orane  had 
actually  resided  in  this  stflite  for  a  few 
monttia  prior  to  the  taking  out  and  levying 
of  the  writ;  Hiast  she  was  residing  on  her 
plantation,  in  this  state,  at  the  very  time; 
and  thait  she  expected  to  continue  to  reside 
in  the  staite  for  a  few  months  longer,  when 
she  contemplated  a  temporary  absence  until 
the  following  October;  and  thaA  thereafter 
It  was  her  puri>ose  to  remove  her  house- 
hold effects  to  her  dwelling  house  on  her 
plantation  in  Washington  coimty,  and  there- 
after make  that  her  permonoit  atvode.  All 
this,  moreover,  was  known  to  the  atta(dilng 
creditor.  It  is  apinrent,  too,  that  the  writ 
was,  without  trouble  or  delay,  executed  in 
person  on  Mrs.  Crane  by  the  proper  office 
in  the  county  whwe  the  plaintiff  knew  she 
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could  be  found.  On  these  facts  being  Shown 
by  plahitlff,  the  peremptory  instruction  of 
the  court  below  for  the  defendant  was  alto- 
gether correct,  tor  the  ordinary  process  of 
the  law  could  have  beeen  executed  upon 
the  debtor  in  any  of  the  modes  recognized 
by  our  statute  for  the  serving  of  process 
upon  residents  of  tbe  state.    Affirmed. 


(69  Ml88.  100) 

BUSH  T.   SOUTHERN  BRBWINQ  CO. 
(Supreme  Court   of  Mississiiipi.     Oct.,   1891.) 

FBIKOIPiU.  AND  AOBNT— COSTKAOT — AOSIIT'S 
AUTHOBITT. 

Where  an  agent  is  indicted  for  conduct- 
ing his  principal's  business  without  paying  a 
local  privilege  tax,  to  which  he  beUeves  such 
business  is  not  justly  liable,  a  contract  by  such 
agent,  in  the  name  of  his  principal,  with  an  at- 
torney, to  defend  him  against  the  criminal 
prosecution,  ia  not  witUn  the  scope  of  his 
agency,  and  the  principal  is  not  liable  thereon, 
in  the  absence  of  express  authority  to  the 
agent  to  malce  the  contract. 

Appeal  from  circuit  court,  Warren  county; 
J.  D.  GUland,  Judge. 

Action  by  John  N.  Bush  against  the  Sonth- 
em  Brewing  Company  to  recover  for  profes- 
sional services  rendered  by  plaintiff  as  an 
attorney  at  law  In  defending  one  H.  C. 
David,  defendant's  agent,  against  an  indict- 
ment for  conducting  its  business  in  an  un- 
lawful manner.  From  a  judgment  entered 
on  the  verdict  of  a  Jury  directed  by  the 
court  in  favor  of  defendant,  plaintiff  ap- 
peals.    Affirmed. 

M.  Marshall,  for  appellant  Anderson  & 
Russell,  for  appellee. 

COOPER,  J.  In  the  year  1889  the  appel- 
lee, resident  in  the  state  of  Louisiana,  estab- 
lished an  agency  in  the  city  of  Vlcksburg  for 
the  sale  of  its  manufacture  (beer)  in  "orig- 
inal packages,"  brought  into  this  state  from 
Louisiana.  This  agency  was  in  charge  of 
one  Henry  C.  David.  The  United  States  in- 
ternal revenue  license  was  taken  out,  but 
whether  the  fee  was  paid  by  the  appellee 
or  by  David  la  not  distinctly  shown.  For 
the  purposes  of  this  dedslon,  we  assume  it 
to  have  been  paid  by  the  appellee.  The 
privilege  tax  ($50)  imposed  by  the  laws  of 
this  state  upon  dealers  in  malt  liquors  was 
not  paid,  and  the  agent,  David,  was  indicted 
for  transacting  the  business  without  having 
first  paid  such  tax.  The  app^ant.  Bush, 
was  employed  by  David,  in  the  name  of  the 
Southern  Brewing  Company,  as  an  attorney 
at  law  to  defend  him  on  the  charge  pre- 
ferred. David  was  tried  and  convicted,  and 
was  preparing  to  bring  bis  case  by  appeal 
to  this  court,  when  be  died,  and  the  prosecu- 
tion was  thereby  abated.  The  appellant 
thereupon  presented  his  account  for  profes- 
sional services  in  defending  David  to  the  ap- 
pellee, who  denied  liability  therefor,  where- 
upon this  suit  was  instituted  to  enforce  pay- 
ment. On  the  trial,  the  plaintiff  introduced 
evidence  tending  to  prove  the  facts  above 


set  forth,  and  also  to  show  that  the  agent, 
David,  being  in  doubt  as  to  the  liability  of 
his  principals  for  the  tax  imposed,  it  being, 
as  it  was  contended,  engaged  in  interstate 
commerce,  consulted  with  the  district  at- 
torney in  refei'ence  thereto,  who  thereupon 
submitted  the  matter  to  the  att(Miiey  general 
of  the  state,  who  advised  that,  until  the 
question  should  be  determined  by  the  comrts, 
payment  of  the  tax  should  be  insisted  on. 
Thereupon,  as  it  is  stated  in  the  testimony, 
to  determine  the  question,  the  district  at- 
torney caused  an  indictment  to  be  found 
against  David.  It  does  not  appear  that  the 
appellee  was  notified  by  David  of  the  course 
of  events,  or  that  he  had  any  express  author- 
ity to  engage  counsel  to  defend  him  at  its 
expense.  The  above  facts  having  been 
proved  by  the  plaintiff,  and  also  that  the 
sum  for  which  suit  is  brought  was  a  reason- 
able fee,  the  plaintiff  rested  his  case,  where- 
upon the  defendant  asked  the  court  to  In- 
struct the  Jury  to  find  a  verdict  in  its  favor, 
which  was  done,  and  the  plaintiff  appeals. 

We  do  not  dissent  from  the  principles  of 
law  propounded  by  counsel  for  appellant, 
but  we  fail  to  perceive  their  ap^cabillty  to 
the  facts  of  this  case.  Whether  the  propo- 
sition be  stated  in  the  form  that  an  agent 
may  bind  the  principal  by  contracts  within 
the  scope  of  his  agency,  or  that  an  agent 
may  secure  indemnity  from  the  principal 
for  any  loss  or  injury  suffered  by  him  for 
doing  an  act,  apparently  lawful,  under  the 
direction  of  the  principal,  we  assent  to  its 
correctness.  Bat,  though  the  principle  as 
stated  be  correct,  it  profits  the  plaintiff  noth- 
ing unless  the  facts  of  bis  case  entitle  him 
to  its  application.  Assuming,  first,  that  the 
business  of  the  principal  was  an  unlawful 
one,  because  the  tax  imposed  by  our  law 
had  not  been  paid,  the  agent  was  neither  en- 
titled to  indemnity  against  the  consequences 
of  Indictment  and  conviction,  nor  for  indem- 
nity against  the  expense  incurred  for  fees  of 
counsel,  for  the  reason  that  one  may  not 
appoint  an  agent  to  violate  the  law.  One 
engaging  as  agent  for  another  to  transact 
a  business  prohibited  by  law,  and  who  Is 
proceeded  against  for  doing  the  prohibited 
act,  can  have  no  recourse  against  his  prin- 
cipal for  indemnity.  "Ex  turpi  causa  non 
oritur  actio."  On  the  other  hand,  if  the 
business  transacted  was  a  lawful  one,  the 
principal  was  under  no  obligation,  express 
or  implied,  to  defend  the  agent  against  an 
unjust  and  baseless  prosecution  for  engaging 
in  it  The  agent  knew  as  w^  as  the  prin- 
cipal the  character  of  the  business  in  which 
he  was  employed.  He  appreciated  the  dan- 
ger of  Indictment  for  transacting  it  without 
first  having  paid  the  tax  imposed  by  law, 
and  consulted  the  representative  of  the  state 
upon  the  probable  restdt  and  was,  it  must 
be  assumed,  informed  that  an  indictment 
would  be  presented  unless  the  tax  was  paid. 
It  Is  not  suggested  by  the  evidence  that  the 
principal  was  Informed  thai  the  agent  would 


Digitized  by 


Google 


Miss.) 


JONES  0.  MELCHO'Il. 


'SSI 


proceed  wlthoat  payment  of  the  tax.  In  ot- 
der  that  a  teat  case  mi^it  be  made  tor  the 
decision  ot  the  question.  The  agent  and  the 
district  attcHrney  weie  the  only  parties  to 
the  arrangemenit  for  an  indictment,  if  one 
was  agreed  on,  and  we  are  imable  to  per- 
ceive upon  what  ground  indemnity  could  be 
awarded  to  him  for  the  expenses  Incident 
thereto.  As  we  have  said,  tlie  question  in- 
Tolved  is  whether  the  contract  between  the 
agent  and  the  appellant  was  within  the 
scope  of  the  agency,  and,  if  the  agent  might 
not  Iiave  secured  indemnity  against  the 
principal  If  he  had  paid  the  fee  due  to  the 
appellant,  he  could  not  bind  the  principal 
by  contracting  in  his  name  with  the  attorney 
for  services  to  be  rendered  in  Ills  defense. 
The  judgment  is  affirmed. 


(71  Ulam.  US) 

JONES,   County  Treaanrer,    t.    MBLGHOIR. 
Sheriff. 

(Supreme  Court  of  Mississippi.    Oct  16.  1893.) 

ConNTT  Wabbasts— RsoBiPT  IN  Fatmixt  of  Tax- 
ss — Whbk  Allowed — Spkciai.  Act — Ripbau 

Code  1892,  |  318,  proriding  for  the  reg- 
istration of  county  warrants,  if  the  board  of 
supervisors  shall  so  order,  and  for  their  pay- 
ment in  the  order  of  their  registration,  except 
where  ^ere  are  funds  saffident  to  pay  all  war- 
rants, bnt  excepting  warrants  used  in  payment 
of  taxes  from  its  provisions,  does  not  repeal 
Act  Feb.  8,  1880,  providing  that  in  the  county 
of  Bolivar  all  warrants  shall  be  registered  and 
paid  in  the  order  of  their  issue,  unless  there  be 
mongh  fands  in  the  treasury  to  pay  all  war- 
rants of  prior  date,  and  that  the  treasurer  and 
tax  collector  of  snch  county  shall  only  pay  or 
receive  sndi  warrants  in  the  order  of  their  is- 
sue. 

Appeal  from  circuit  court,  B(rilvar  county; 
R.  W.  Williamson,  Judge. 

Mandamus  by  George  P.  Melohoir,  sherlfT, 
against  C.  L.  Jones,  county  treasurer.  From 
a  judgment  granting  the  writ  said  Jones  ap- 
peals.    Reversed. 

Ohas.  Scott,  for  appellant  Fred  Clark, 
for  appellee. 

WOODS,  J.  T^e  i4>peUee,  in  his  diaracter 
of  sheriff  and.  tax  cc^eotor  of  Bolivar  county, 
filed  his  suit  in  mandamus,  by  which  he 
sought  to  have  the  appellant,  as  treasurer  of 
said  county,  required  to  receive  from  him 
$8,000  of  the  warrants  of  said  county,  which 
he,  the  appellee,  had  received  in  his  collec- 
tion of  taxes,  for  various  county  funds,  in 
the  year  i892.  These  warrants,  the  appellee 
alleged  in  bis  petition,  were  legally  receivable 
in  payment  of  taxes  In  said  county  by  vir- 
tue of  sections  904.  3803,  Code  1892.  The 
appellant  demurred  to  this  petition,  and  for 
cause  sets  up  that  the  local  act  of  February 
8,  1890,  entitled  "An  act  to  pay  off  and  fund 
the  outstanding  debt  of  Bc^var  county  and 
provide  a  revenue  therefor,  and  for  oth» 
purposes,"  was  unrepealed  and  iterative, 
and  that  tmder  that  act  he  could  not  legally 
receive  any  of  the  said  warrants  in  settle- 
ment of  taxes  collected  by  the  app^ee^  It 
T.lS80.no.22-^54i 


nowhere  appearing  in  petitioner's  eomplafat 
that  the  said  warrants  had  been  Fegist»ed 
as  required  by  said  local  act  or  that  thera 
was  money  in  the  coonty  treasury  to  pay 
aU  warrants  of  that  county  of  a  prior  date 
ot  issue.  TUs  demurrer  being  overruled, 
the  appelant  set  up  the  same  defense  by 
plea,  and  to  tliis  plea  the  appdlee  demurred. 
His  demurrer  being  sustained,  and  appel- 
lant declining  to  make  other  plea,  a  judg- 
ment was  entered  for  a  peremptory  man- 
damus on  the  treasurer  In  aococdanoe  with 
the  prayer  at  the  petition,  and  from  these 
proceedings  of  the  court,  and  its  final  judg- 
ment the  county  treasurer  appeals. 

It  will  be  readily  seen  titai  the  contro- 
v«sy  is  determinable  on  the  solution  of  this 
question,  vis.  has  the  aot  of  February  8, 1880, 
I>eea  repealed  by  the  provisions  of  the  Code 
of  1892?  The  act  of  February  8,  1880,  is  a 
purely  local  act,  and  was  devised  to  meet 
the  necessities  of  a  single  community.  It 
was  a  sdieme  which  purposed  to  deal  in  a 
peculiar  way  with  the  bonded  and  simple 
debt  of  that  county,  and  which  contained 
unusual  methods  of  issuing  and  paying  war- 
rants. It  was  a  departure  from  the  general 
law  in  its  requirements  as  to  the  registratitMi 
of  warrants,  their  payment,  and  the  pre- 
requisites to  their  receipt  by  the  tax  col- 
lector In  his  cc^ections  from  year  to  year. 
It  was,  in  a  wcxd,  an  ^aborate  local  act,  con- 
taining a  peculiar  scheme  for  dealing  with 
the  finances  and  revenues  of  a  single  coun- 
ty. The  contention  of  appellee's  counsel  is 
that  this  act  stands  repealed  by  virtue  of 
the  provisions  of  the  Code  of  1892,  and  we 
are  referred  to  various  sections  of  the  Code 
in  support  of  this  view.  Section  2  of  the 
introductory  chapter  of  the  Code  of  1892 
provides  that  the  Code  shall  be  in  use  and 
shall  supersede  all  prior  statutes  and  clauses 
therein  revised  and  repealed.  Clearly,  the 
local  act  of  February  8,  1880,  Is  not  re- 
vised In  the  new  Code.  Section  8  of  the 
same  Introductory  chapter  of  the  Code  de- 
clares that  all  acts  and  parts  of  acts,  the  sub- 
jects whereof  are  revised,  consolidated,  and 
re-enacted  In  the  new  Code,  or  repugnant 
to  the  provislMLs  contained  in  it,  are  re- 
pealed. That  the  subject  of  dealing  wit2i 
the  revenues,  finances,  and  debts  of  Bolivar 
county,  as  contained  in  the  act  of  February 
8,  1890,  Is  not  revised,  consolidated,  and 
re-enacted  in  the  Code  of  1892  Is  palpably 
manifest  Are  the  provisions  of  that  local 
act  repugnant  to  tiiuse  of  the  new  Code? 
The  local  act  makes  compulsory  the  registra- 
tion of  all  warrants  with  great  particularity 
of  detail,  and  requires  their  payment  by  the 
treasurer,  and  their  receipt  by  the  tax  col- 
lector, In  the  order  ot  the  date  of  their  is- 
sue, except  when  it  sluill  appear  that  there 
Is  at  the  time  money  in  the  treasiuy  auffl- 
cient  to  pay  all  warrants  of  prior  date  of 
Issue;  and,  moreover,  It. is  provided  in  this 
local  s<Aeme  of  financial  administration  that 
the  revenues  of  one  year  shall  not  be  used 
to  pay  warrants  of  any  other  year,  until  all 
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obligations  of  tbe  current  year  shall  hare 
been  met  The  318tb  section  of  the  Code  of 
1892  proTldea  for  the  registration  of  county 
warrants,  if  the  board  of  superrisors  shall 
00  wder.  Tbe  registration  Is  compulsory  In 
BoUvar,  and  permlssire  elsewhere.  Section 
818  provides  for  the  payment  of  county  war- 
rants in  the  order  of  their  registration,  ex- 
cept when  there  are  funds  sufficient  to  pay 
all  warrants.  These  provisions  are  not  re- 
pugnant to  those  of  tbe  act  of  February  8, 
1890.  We  see  aa  little  ground  for  the  con- 
tention of  appellee  when  we  Io<^  to  tbe 
concluding  paragraph  in  section  318,  which 
declares  that  it  shall  not  apply  to  warrants 
used  in  payment  of  taxes.  We  must  read 
the  laws  together,  to  ascertain  if  they  are 
Inharmonious,  repugnant  the  one  to  the 
other.  Thus  read  as  a  whole,  we  shall  find 
this  result:  "AU  county  warrants.  If  so  or- 
dered by  the  board  of  supervisors,  shall  be 
registered,  and  the  county  treasurers  shall 
pay  such  warrants  in  the  order  of  thdr 
re^stration,  unless  there  be  in  the  treas- 
uries sufficient  funds  to  pay  all  regristered 
warrants,  provided  this  section  shall  not 
apply  to  wairants  nsed  in  payment  of  taxes; 
but  In  the  county  of  BoUvar  all  warrants 
shall  be  registered,  regardless  of  tbe  wish  or 
order  of  the  board  of  supervisors,  and  fitey 
shall  be  paid  in  the  order  of  the  date  of  their 
Issue,  unless  there  be  suffldent  funds  in  the 
treasury  to  pay  all  warrants  of  prior  date, 
and  the  treasurer  and  the  tax  collector  of 
said  county  shall  only  pay  or  receive  such 
warrants  In  the  order  of  their  true  date  of 
issue."  Thus  read  togeliier,  all  tiiought  of 
repugnance  vanishes.  And  that  they  are  to 
be  thus  read,  in  effect,  the  local  act  qualify- 
ing the  general  statute,  is  demonstrated  by 
section  8  of  the  Code  of  1892,  which  declares 
that  "private  and  local  lavre  not  revised  and 
brought  into  this  Annotated  Code  are  not 
affected  by  its  adoption  unless  it  be  express- 
ly so  provided  herein."  The  local  act  of 
February,  1890,  for  the  benefit  of  Bolivar 
county  in  its  financial  administration,  is  not 
revised  and  brought  forward  in  the  Code  of 
1892,  and  is  not  affected  by  the  adoption  of 
the  Code.  Judgment  revoked,  and  petition 
dismissed. 


(69  Mlu.  826) 

JOHNSON  V.  STONE. 

(Supreme  Court  of  MisEissippi.     AprU,  1892.) 

Comnxsios — Bvidbnob— FLSADiNes— Irbtbdo- 

TI0II8. 

1.  Defendant  at  the  same  time,  and  as  a 
sinele  transaction,  sold  land  and  personalty  to 
plaintiff  on  credit,  nving  a  deed  of  the  land, 
and  agreeing  to  deliver  poBsession  of  all  the 
property  at  a  certain  time.  Defendant  refused 
to  deliver  possession  at  the  time,  contending 
that  be  ana  plaintiff  had  rescinded  the  entire 
sale.  Hdd,  in  an  action  for  conversion  of  the 
personalty,  that  plaintiff,  whose  contention  was 
that  defendant  had  become  dissatisfied  with 
the  sate,  might  testify  that,  prior  to  the  time 
for  deliTering  the  property,  defendant  borrowed 
the  deed,  and  retosed  to  returu  it,   (daimiug 


that  the  sale  had  bem  rescinded  by  mntoal 
consent. 

2.  One  cannot  give  in  evidence  a  pleading 
filed  by  him  in  an  action  not  tried,  as,  even  if 
the  allegations  thereof  were  those  of  the  party, 
they  would  be  only  hearsay. 

3.  An  instruction  stating  in  what  cases  ad- 
missions should  have  weight  is  erroneous,  this 
being  on  the  wdght  of  endence. 

Appeal  from  circuit  court,  De  Soto  conoty; 
James  T.  Fant,  Judge. 

Action  by  M.  J.  Stone  against  J.  D.  John- 
son for  conversion.  Judgment  for  irialntlff. 
Defendant  appeals.     Bevetsed. 

On  the  20th  day  of  September,  1890,  J.  D. 
Johnson  and  lUL  J.  Stone  entered  into  a  con- 
tract of  purchase  and  sale  of  a  farm,  farm- 
ing implements,  and  farm  stock  thoretm.  At 
that  time  a  memorandum  in  writing  was 
made  by  Johnson,  the  vendw,  of  the  property 
to  be  sold  and  terms  of  bale,  as  agreed  be- 
tween Johnson  and  Stone.  For  the  tract  of 
land,  Stone  was  to  pay  $5,000  in  four  annual 
Installments,  and  $900  for  the  implements 
and  farm  sto<^  On  the  25th  day  of  Septem- 
ber, Johnson  and  Stone  met  at  the  otRce  of 
one  R.  B.  Bi^day  for  the  purpose  of  ctn- 
summatlng  their  trade.  A  deed  of  convey- 
ance, with  goieral  covenants  of  warranty, 
was  executed  by  Johnsc»i  for  the  land.  At 
the  same  time.  Stone  executed  his  four  notes, 
and  a  deed  of  trust  to  secure  the  purchase 
UKmey  for  tbe  farm  and  stock,  farm  imple 
moits,  etc.,  and  delivered  them  to  Johnson. 
The  deed  of  conveyance  was  delivered  to 
Stone,  at  the  same  time,  for  the  land  and 
stock  and  farm  implements.  Possession  of  the 
real  and  persMial  property  was  to  be  deliv- 
ered by  Johnson  to  Stone  on  tbe  1st  day  of 
January,  1891.  On  that  day.  Stone  de- 
manded the  possession  of  the  property,  real 
and  personal,  and  Johnson  refused  to  de- 
liver It  to  him.  Stone  then  brought  ejectment 
for  the  land,  this  suit,  whldi  was  an  action 
of  replevin.  In  its  beginning,  for  the  recov- 
ery of  the  perscHial  property,  and  subse- 
quently an  actl(»  of  replevin  tar  tbe  recoveiy 
of  the  deed.  The  sheriff  was  unable  to  get 
possession  of  the  property,  and  the  suit  was 
then  amended,  and  was  prosecuted  for  the 
conversion  of  the  property  and  the  dam- 
ages for  the  detention.  To  this  action  John- 
son interposed,  as  bis  defense,  that  on  the 
1st  day  of  December,  1890,  or  the  SOtb  day  of 
November,  the  trade  had  been  canceled.  De- 
fendant stated  that  on  that  day,  by  mutual 
consent,  the  contract  was  resdnded.  and 
was  corroborated  by  several  witnesses,  who 
claimed  to  be  present  at  the  time.  Plain- 
tiff denied  positivdy  that  he  ever  consottcd 
to  rescission,  and  denied  that  he  even  saw 
Johnson  at  the  time  Johnson  chilmed  the 
agreement  was  had.  Tho  olalntiff  showed 
at  the  trial  that  the  deed  to  the  land  had 
been  taken  from  him  by  Johnson  and 
forcibly  retained.  Defendant  objected  to 
the  introduction  of  this  testimony,  but  his 
objection  was  overruled.  The  plaintiff  was 
also  allowed,  over  defendant's  objection,  to 
Introduce  evidence  of  the  suit  of  replevin. 
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brought  by  appellee  against  Johnson  and 
his  attorney,  Foster,  to  recover  tbe  deed, 
and  the  declaration  in  that  case  was  read  In 
evidence.  The  following  Instmctlons  were 
given  for  plaintiff:  "(1)  The  court  Instructs 
the  Jury,  for  the  plaintiff,  that  admissions 
may  be  the  strongest  or  the  weakest  evi- 
dence. If  there  be  a  full,  deliberate  state- 
ment made  by  a  party  to  one  interested  to 
hear,  as  subject-matt«r  then  or  afterwards 
in  stilt,  such  admissions  are  entitled  to 
weight,  for  the  mind  of  the  party  was  dis- 
tinctly directed  to  the  subject;  but  a  single 
separate  declaration,  casually  made  in  loose 
or  idle  conversation,  would  not,  of  Itself, 
deserve  much  consideration.  But  the  admis- 
sions of  either  party,  if  in  evidence,  must  go 
to  the  Jury,  along  with  the  evidence  in  the 
case,  to  be  considered  by  them,  and  the  Jury 
efhonld  give  them  such  weight,  in  connection 
with  all  the  evidoice  in  the  case,  as  they 
may  think  them  reasonably  entitled  to.  (2) 
The  Jury  are  instructed  that  if  Johnson  sc^d 
his  land  to  plaintiff,  and  made  htm  a  deed 
to  it,  and  took  a  deed  in  trust  bade  to  se- 
cure the  deferred  payment,  tiien  it  was  not 
necessary  for  the  wife  to  Join  in  t^e  deed 
in  trust  to  secure  said  deferred  payments, 
bat  the  same  was  secured  by  l^e  deed  with- 
out her  signature  or  consent  (3)  It  is  en- 
tirely lawful  for  a  sale  of  land  to  be  made 
upon  condition  that,  upon  default  of  first 
payment,  the  purchaser  shall  forf^t  his 
trade,  and  become  a  tenant  of  his  vendor, 
and  pay  a  fixed  rent  In  such  case  the  Jury 
are  instructed  that  the  rent  is  a  lien  upon 
all  the  agricultural  products  grown  upon 
the  premises,  by  whomsoever  raised."  "(6) 
The  court  instructs  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  the  defendant 
J.  D.  Johnson,  sold  to  the  plaintiff,  M.  J. 
Stone,  in  September,  1890,  the  property  sued 
for  in  this  action,  <m  a  credit,  taking  the  buy- 
er's note  for  the  purchase  money,  payable 
in  December,  1991,  and  a  trust  deed  on  said 
property  to  secure  Qie  paym^t  of  such  pur- 
diase  money,  and  that  possession  of  said 
property,  under  said  sale  and  purchase,  was 
to  be  given  to  Stone,  January  1,  1891,  and 
that  said  property  was  in  defendant's  (J.  D. 
Johnson's)  possession  or  contr<d,  and  re- 
tained by  him  when  this  suit  was  cmn- 
menced,  in  January,  1891,  then  they  will  find 
for  the  plaintiff,  and  will  assess  the  value  of 
said  property  from  the  evidence  In  this  cause, 
and  also  the  value  of  the  use  of  such  prop- 
erty from  the  Ist  day  of  January,  1891,  till 
date  of  tbelr  verdict"  An  Instruction  was 
also  given  for  plaintiff,  instructing  the  Jury 
that  they  might  find  punitive  damages  if 
tbey  beUeved  that  the  retention  of  the  prop- 
erty by  Johnson  was  unlawful,  and  In  will- 
ful disregard  of  the  rights  of  Stone.  Plain- 
tiff recovered  a  verdict  and  Judgment,  from 
whldi  Johnson  appealed. 

Ira  D.  Oglesby  and  H.  R.  0.  Foster,  for 
appellant  Morgan  &  Buchannan,  for  ap- 
pellee. 


OOOPBB,  X  The  facts  of  this  case  am 
peculiar,  and,  imder  its  circumstances,  ws 
do  not  think  the  conduct  of  the  def«)dant 
in  reference  to  his  caption  of  the  deed  to  the 
land  was  Irrelevan-t  evidence  on  the  trial 
of  the  issue  herein  involved.  The  plaintiff's 
contention  Is  that  the  defendant,  having 
sold  to  him  his  farm  and  stock  upon  credit; 
became  dissatisfied  with  the  sale,  and  set 
himself  to  annul  it;  that,  in  furtherance 
of  this  purpose,  he  seized  the  deed  for  tlie 
land  <whicfa  had  been  delivered  to  the  plain- 
tiff) when  the  plaintiff  had  handed  tt  to  Fos- 
ter, the  defendant's  attorney,  to  aid  him 
In  the  preparation  of  a  contract  to  secure 
the  rent  for  the  first  year  if  the  first  In- 
stallment of  the  purchase  money  should  not 
be  made,  and,  in  further  prosecution  of  the 
same  scheme,  set  up  a  false  claim  that  plain- 
tiff, a  few  days  thereafter,  had,  by  agree- 
ment with  him,  resdnded  the  whole  con- 
tract True,  this  is  controverted  by  the  de- 
fendant, but  the  agreement  for  rescis^on 
upon  which  he  relies,  and  which  he  seeks 
to  establish,  has  relation  not  only  to  the  con- 
tract for  the  sale  of  the  personal  property, 
but  also  to  that  of  the  land.  It  ia  to  be 
borne  in  mind  that  the  sale  of  both  person- 
alty and  really  was.  In  fact,  one  transaction, 
though  evidenced  by  different  instruments, 
and  that  the  alleged  rescission  was  as  to 
both.  The  x)ersonalty  and  realty  are  tnsep- 
oratdy  blended  at  tue  beginning  and  alleged 
end'  of  the  negotiations,  and  it  is  immate- 
rial that  a  port  of  the  subject-matter  is  land, 
and  a  part  realty.  It  the  sale  had  been 
of  personalty  only,  a  ■part  of  which  had 
been  delivered  at  the  time  of  the  sale^  and 
a  port  agi-eed  to  lie  thereafter  delivered, 
and  if  the  defendant  contending  that  he 
had  a  right  to  coerce  the  i^aintlff  into  com- 
pliance with  certain  agreements  claimed  by 
him  to  have  been  made  in  reference  to  the 
sole,  had  seized,  by  force,  the  personalty 
delivered  to  the  plaintiff,  and  declared  that 
it  should  only  be  returned  to  him  upon  bis 
submitting  to  defendant's  claim,  and  bad 
afterwards  refused  to  deliver  up  the  other 
personalty  at  the  time  fixed  by  the  original 
agreement  and,  b^ng  sued  for  such  proper- 
ty, had  set  up  a  rescission  of  the  whole  sale 
by  agreement  with  the  plaintiff,  it  would 
not  be  doubted  that  it  would  be  competent 
for  the  plaintiff  to  show,  and  for  the  Jury 
to  find,  that  the  defendant  was  engaged  in 
one  single  scheme,  and  was  actuated  by  one 
illegal  purpose  common  to  all  the  property. 
If,  under  such  circumstances,  what  he  did 
or  said  at  one  time  or  another  would  be 
comi>etent  evid^ice,  though  one  act  or  dec- 
laration might  relate  to  only  a  part  of  the 
whole  property,  it  is  impossible  to  deny 
the  competency  of  the  testimony  here,  for 
there  is  no  differ^ioe  in  prindple  in  the 
case  presented  from  the  one  supposed.  Cer- 
tainly, an  act  competent  as  evidence,  be- 
cause the  property  to  which  it  relates  is  a 
part  of  a  mass,  loses  nothing  of  its  relevan- 
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cy  for  the  mere  reason  that  a  part  of  tbe 
property  Is  land  and  another  personalty. 

The  court,  however,  erred  In  adrnKtin^  the 
declaration  filed  by  the  plaintiff  In  the  suit 
bro^i^t  by  him  against  Foster  and  the  de- 
fendant to  recover  the  deed  to  be  read  In 
evidence  In  this  cas&  The  aUesaUons  of 
the  declaratl(Hi  were  the  mere  statements 
of  the  pleader,  and,  even  if  they  were  the 
statements  of  the  plaintiff,  they  would  be 
only  hearsay.  A  party  cannot,  by  putting 
an  ex  parte  statement  in  the  shape  of  plead- 
ing, give  it  competency  as  testimony. 

The  second  instruction  for  the  plalntUf 
Is  upon  the  weight  of  evidence,  and  should 
not  have  been  given.  The  law  knows  noth- 
ing about  the  relative  value  of  admissions; 
that  is  a  matter  for  the  consideration  of  the 
Jury.  Cknmsel  may  argue  the  probable. value 
of  such  admissions  to  the  Jury,  and  show 
the  circumstances  under  which  they  were 
made  as  affecting  their  weight;  but  the  fact 
that  this  may  be  done,  or  that  a  text  wrlt« 
or  court  states  in  argument  "that  an  ad- 
mission casually  made  is  of  little  weight," 
does  not  make  it  a  proper  subject  to  be 
given  in  Charge  to  the  Jury.  We  fall  to 
l>epoeIve  any  necessity  or  projKlety  In  giving 
the  instructions  marked  "2"  and  "3"  In  the 
record.  The  sixth  Instruction  was  clearly 
erroneous.  There  was  no  contention  about 
the  existence  of  all  the  facts  therein  re- 
cited. It  Ignores  the  real  contention  of 
the  defendant,  that  there  had  been  a  re- 
sdsslon  of  the  contract  of  sale,  and  v&- 
emptorlly  tells  the  Jury  to  find  for  the 
plaintiff  if  It  believes  certain  uncontroverted 
facts,  which  certainly  did  exist,  but  which, 
existing,  did  not  touch  the  real  contention 
developed  by  the  evldaacei  The  Judgment 
Is  reversed. 

(69  MlBB.  808) 

LOWENSTBIN  et  al.  v,  GOODbAR  «t  al. 
(Supreme  Court  of  Mississippi.  April,  1892.) 
SiLB— AaaNCT — Ikpcted  Noticb — Vnivum^xtn 

CONVETANOB — MISTAKE. 

1.  A  creditor  purchased  bis  debtor's  stock 
of  goods,  in  consideration  thereof  releasing  his 
own  claim,  and  assuming  other  claims  against 
the  debtor.  Held,  that  one  who,  in  negotiating 
the  sale,  was  tbe  agent  of  the  seller,  was  not, 
by  reason  of  the  fact  that  he  was  instructed 
by  the  buyer  to  draw  up  the  bill  of  sale,  and 
to  take  possession  of  the  property  for  him  till 
his  agent  arrived,  such  an  agent  of  the  buyer 
that  his  knowledge  that  some  of  the  claims  to 
be  paid  by  the  buyer  were  fictitious  would  be 
Imputed  to  the  buyer,  and  make  the  purchase 
fraudulent  as  against  other  creditors  of  the 
seller. 

2.  Where  an  agreement  Is  made  by  a  debt- 
or with  several  creditors,  by  which  he  is  to  be 
released  from  all  their  claims,  and  he  is  to  con- 
vey his  property  to  one  of  them,  who  is  to  pay 
the  indebtedness  to  the  others,  the  fact  that 
the  buyer's  agreement  with  the  other  creditors 
is  that  he  will  pay  their  claims  out  of  the  pro- 
eeeds  of  the  prcHierty,  while  the  seller  under- 
stands that  the  onyer  assumed  the  claims  ab- 
solutely, is  not  a  material  mistake  affecting 
the  sale,  as  in  either  case  the  seller  gets  his 
release,  and  the  buyer  the  goods. 


Appeal  ttom  circuit  court,  Sharkey  coun- 
ty; J.  D.  Gllland,  Judge. 

Action  by  H.  J.  Wright,  for  use  of  B. 
Lowensteln  &  Bros.,  against  Ooodbar  &  Go 
and  others.  Judgment  for  defendants. 
Plaintiffs  appeal.    Reversed. 

This  is  an  action  against  Goodbar  &  Co. 
as  principals,  and  L  A.  Cartright  and  T. 
T.  Orendorf,  sureties,  on  a  certain  indemni- 
fying bond  executed  by  defendants  in  the 
course  of  an  attachment  proceeding  by 
Goodbar  &  6o.  against  W.  E.  Hudson  * 
Ca  W.  K.  Hudson,  under  the  firm  mime 
of  W.  B.  Hudson  &  Co.,  on  the  eth  day  of 
January,  1890,  sold  out  to  B.  Lowensteln 
&  Bros.,  of  Memphis,  Tenn.,  his  stock  of 
goods  at  RoUing  Fork,  liliss.  Possession  was 
at  once  given.  Several  hours  afterwards 
Goodbar  A  Co.  sued  out  an  attachment 
against  W.  R.  Hudson  &  Co.,  and  Instructed 
the  sheriff  to  levy  It  upon  a  sufficiency  of 
the  goods  which  had  been  sold  to  Lowen- 
steln &  Bros.,  to  satisfy  the  same.  The 
sheriff  demanded  an  Indemnifying  bond  of 
Goodbar  &  Co.,  and  In  compliance  with  this 
request  the  bond  sued  on  was  given  In  the 
penalty  of  $600.  The  foUowing  pleas  were 
filed  by  defendants:  (1)  Tbe  general  Issue; 
(2)  that  the  property  levied  on  was  not  the 
property  of  B.  Lowensteln  &  Bros.;  (3) 
the  sale  by  Hudson  &  Co.  was  fraudulent 
and  void,  and  made  with  intent  to  hinder, 
delay,  and  defraud  defendants  In  the  col- 
lection of  their  debt  On  the  same  day 
defendants  filed  two  additional  pleas,  set- 
ting out  (1)  that  the  bond  of  Indemnity 
sued  on  was  not,  as  the  law  directs  and  re- 
quires, returned  and  filed  with  the  attadi- 
ment  writ,  on  the  return  of  the  writ;  (2) 
that  the  suit  was  brought  on  the  alleged 
bond  of  indemnity,  before  tbe  said  bond 
or  writ  of  attadment  was  ^ther  filed  or 
returned  in  court  Issue  was  taken  on  the 
first  of  the  additional  pleas,  and  a  demurrer 
was  filed  to  tbe  second.  Plaintiffs  replied 
to  the  third  plea,  denying  that  the  sale  to 
Lowensteln  &  Bros,  by  Hudson  &  Go.  was 
fraudulent  and  void,  or  made  with  Intent 
to  hinder  or  delay  defendants  in  the  collec- 
tion of  their  debts.  The  parties  went  to 
trial  on  the  Issues  made  on  the  first  second, 
third,  and  fourth  pleas.  Plaintiffs  showed 
at  tbe  trial  that  the  consideration  of  the  sale 
was  the  release  by  them  of  debt  due  by 
Hudson  of  $2,879,  they  also  assuming  debts 
of  Hudson  as  follows:  To  Waddill,  Catch- 
Ings  &  Co.,  $2,350;  W.  B.  Gatchlngs,  $1,600; 
R.  L.  McLatirIn,  $2,000;  and  the  discharge 
of  Hudson  of  these  debts.  Defendants  con- 
tended that  some  of  the  debts  assumed  toy 
Lowensteln  &  Bros,  were  fictitious,  and  that 
the  sale  from  Hudson  to  Lowensteln  &  Bros, 
was  incomplete  and  Invalid,  because  Lowen- 
steln &  Bros,  claimed  that  In  aaauming 
the  debts  of  the  other  creditors  they  agreed 
to  pay  them  out  of  the  proceeds  of  tbe  goods 
purchased.  If  sufficient;   some  of  the  cred* 
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Itors  contending  that  they  were  to  pay  them 
absolutely,  defendants  contending  that  the 
minds  of  Lowensteln  &  Bros,  and  Hudson 
did  not  meet  In  the  trade.  It  was  also  con- 
tended that  R.  L.  McLanrln,  who  wrote 
the  bUl  of  sale,  represented  Lowensteln  & 
Bros.,  and  that  bis  debt  was  fictitious;  bis 
notice  of  the  fictitious  character  of  bis 
own  debt  was  Imputable  to  them.  These 
questions  were  presented  to  the  jnry  by 
proper  Instructions.  There  was  a  verdict 
and  judgment  for  the  defendants.  Plain- 
tiffs   appealed. 

J.    H.    Watson,    for   appellants.     W.    Y. 
SnUivan  and  Nugent  &  McWillle,  for  ap- 


OOOPBB,  J.  The  Terdlct  in  this  case  Is 
not  mpDOfted  by  the  evidence,  and  the  In- 
structions asked  and  secured  by  the  defend- 
ants should  not  have  been  given.  There  Is 
nothing  to  suggest  that  Lowensteln  &  Bros, 
had  any  notice  that  any  of  the  claims  against 
Hudson,  the  payment  of  which  they  as- 
sumed, were  simulated  or  exaggerated.  If 
In  fact  they  were.  Neither  H.  J.  nor  R. 
L.  HcLaurln  was  their  agent  to  negotiate 
a  purchase  from  Hudson.  The  terms  of  the 
sale  had  been  agreed  on  in  Memphis  be- 
tween H.  J.  McLaurln,  acting  for  Hudson 
and  B.  L.  McLaurln,  and  Percy  and  Wad- 
dill,  acting  for  WaddiU,  Catchlngs  &  Co., 
and  B.  F.  Catchlngs  and  Lowensteln  &  Bros., 
acting  for  themselves.  R.  L.  McLaurln  had 
no  other  agency  for  appellants  than  to  re- 
ceive possession  of  the  stock  of  goods  In 
consummation  of  a  sale,  the  terms  and  con> 
slderation  of  which  had  already  been  fixed 
by  the  parties.  He  was  but  to  put  In  form 
the  bill  of  sale  of  the  goods,  and  this  he  did 
for  all  parties,  and  to  take  possession  of 
the  goods  until  the  arrival  of  appellants' 
representative.  He  was  never  agent  of  ap- 
pellants in  such  sense  that  his  knowledge 
of  the  character  of  his  own  professed  de- 
mand against  HudM>n,  as  simulated  in  whole 
or  in  part,  should  be  Imputed  to  Lowensteln 
&  Bros.,  and  operate  to  defeat  the  sale  which 
was  being  made  or  arranged  by  all  the  other 
parties.  The  transaction  Is  capable  of  but 
one  construction.  Hudson  was  insolvent, 
and  had  determined  to  secure  Waddill, 
Oatchings  &  Co.  and  W.  B.  Oatchings  in 
tbeir  demands.  He  also  owed  Lowensteln 
&  Bros.,  and  was  willing  to  carry  out  any 
arrangement  which  H.  J.  McLaurln  should 
make  for  him,  the  effect  of  which  would  be 
to  secure  the  payment  of  the  debts  due  to 
WaddUl,  Catchlngs  &  Co.  and  W.  B.  Catch- 
lngs. H.  jr.  McLaurln  went  to  Memphis  to 
n^^>tlate  for  Hudson,  having  an  eye  in  the 
negotiation,  however,  towards  the  securing 
bis  own  debt,  which,  for  private  reasons, 
he  transferred  to  B.  L.  McLaurin  before 
leaving  Rolling  Fork.  R.  L.  McLaurin  re- 
mained at  Rolling  Fork,  to  execute  thei-e. 


imder  the  direction  of  H.  J.  McLaurln,  (Hod- 
son's  representative,)  any  plan  that  might 
be  agreed  on  in  Memphis  for  the  payment 
of  the  creditors  Hudson  desired  to  prefer. 
It  w;a8  agreed  in  Memphis  that  Lowensteln 
&  Bros,  should  buy  the  enth:e  stock  of  goods 
of  Hudson,  and.  In  consideration  thereof, 
should  assume  the  payment  of  the  debts  of 
Waddill,  Catchlngs  &  Co.,  W.  B.  Oatchings, 
and  II.  L.  McLaurln,  and,  in  addition  there- 
to, should  discharge  their  .own  demand 
against  him.  The  agreement  was  telegraph- 
ed to  R.  L.  McLam-in,  who  prepared  a  blQ 
of  sale  of  the  goods,  which  Hudson  signed, 
and  also  received  possession  of  the  stock 
for  Lowensteln  &  Bros.  R.  L.  McLaurin 
negotiated  no  purchase  lor  Lowensteln  & 
Bros,  from  Hudson.  The  sale  was  agreed 
on  In  Memphis,  and,  so  far  as  the  record 
suggests,  R.  L.  McLanrln's  agency  for  Lowen- 
steln Bros,  consisted  only  In  receiving  the 
pos.seBsion  of  the  g'X>ds.  Under  these  cir- 
cumstances, It  was  error  to  submit  to  the 
Jury  the  question  whether  R.  L.  McLaurin 
was  the  agent  of  Lowensteln  &  Bros,  in 
purchasing  the  stock  so  as  to  affect  the  good 
faith  of  their  piurchase  by  reason  of  his 
knowledge  of  the  character  of  his  dalm 
against  Hudson. 

It  was  also  error  for  the  court  to  submit 
to  the  Jury  the  question  whether  or  not  the 
minds  of  Hudson  and  Lowensteln  &  Bros, 
met  upon  the  contract  of  sale.  The  Inquiry, 
In  view  of  the  undisputed  testimony,  was 
wholly  immaterial.  Hudson's  desire  was  to 
secure  his  own  discharge  from  certain  agreed 
debts.  He  may  have  understood,  and  proba- 
bly did  understand,  that  Lowensteln  &  Bros, 
became  absolutely  and  unconditionally  bound 
to  immediately  pay  them  to  the  parties  to 
whom  he  was  Indebted.  It  was  no  concern 
of  his,  however,  what  arrangements  these 
creditors  and  Lowensteln  &  Bros,  had  made, 
as  between  themselves,  for  the  time  or  condi- 
tion of  the  payments.  Hudson  was  not  at 
all  injured  by  the  fact  that  WaddiU,  Catch- 
lngs &  Co.  were  to  be  first  paid,  and  they 
not  until  Lowensteln  &  Bros,  should  sell 
the  goods  bought  of  Hudson,  nor  that  Mc- 
Laurln should  not  be.  In  fact,  paid  at  aJl, 
unless  the  goods  should  bring  a  sufficient 
sum  to  pay  all  the  debts  for  which  they  were 
bought.  Hudson  was  instantly  and  ab- 
solutely discharged  from  all  these  demand^ 
by  the  sale  of  the  goods.  As  to  him,  there 
was  no  essential  difference  between  the  con- 
tract he  understood  he  was  making  and  th^ 
one  Lowensteln  &  Bros,  understood  they 
were  making.  In  truth,  there  was  no  mis- 
take, either  as  to  the  subject-matter  of  the 
contract  or  as  to  the  consideration.  Lowen- 
steln &  Bros,  got  exactly  what  they  Intended 
to  get,  and  what  Hudson  Intended  for  them 
to  have,— the  goods.  Hudson  got  precisely 
what  he  Intended  to  get,— a  discbarge  from 
certain  debts.  Hudson  probably  did  not 
know  the  terms  of  the  collateral  agreement 
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between  Lowensteln  &  Bros,  and  these  cred- 
itors, but  this  was  Immaterial.  Mr.  Ben- 
jamin thus  formulates  the  rule  In  cases  of 
mistake:  "Where  there  lias  been  a  common 
mistake  as  to  some  essential  fact  forminK 
an  inducement  to  the  sale,— that  Is,  when 
the  circumstances  justify  the  Inference  that 
no  contract  would  have  been  made  If  the 
whole  truth  had  been  known  to  the  partlen, 
—the  sale  is  Toidable."  Benj.  Sales,  (  416. 
It  la  difficult  to  perceive  upon  what  in^tmda 
the  creditors  of  Hudson  may  treat  the  sale 
as  void,  when,  at  most,  it  would  have  been 
voidable  by  him,  (If  the  mistake  had  be<>n 
in  reference  to  an  essential  fact,)  and  which 
he  has  not  sought  to  avoid.  Judgment  re- 
versed, and  cause  remanded. 

(71  Miss.  120) 

FAUST  v.  MTJRPHT  et  al. 
(Sui^eme  C!ourt  of  Missigsippi.    Oct.  16,  1893.) 
Clebk  of  Chancbbt  Coubt  — Sdketieb  o!f  Boko 

— INABILITIES — BrBSTITDTIOS  OF  BUBETT. 

1.  CJode  1880,  8  2117,  providing  that  in  cer- 
tain cases  the  clerk  of  the  chancery  court  shall 
be  appointed  as  gnardian  of  a  minor  hBTing 
property,  but  that  he  shall  not  be  required  to 
eive  bond  as  such  enardian,  and  his  offidal 
Bond  shall  cover  his  Uability  as  such,  is  not  re- 
pealed by  Act  March  9,  1882,  i  2,  providing 
that  the  diancery  court  may  require  the  clerk 
to  give  a  bond  as  such  euardion ;  and  c»i  the 
failure  to  require  a  bond  under  the  latter  pro- 
vision the  Oode  provision  controls. 

2.  Code,  §  413,  declaring  that  the  board  of 
supervisors  may  require  or  receive  substituted 
sureties  on  an  official  bond,  "when  some  of  the 
sureties  have  removed  or  become  insolvent,  or 
when  some  of  the  snreties  petition  for  relief 
and  others  do  not,"  does  not  authorize  such 
action  because  of  the  death  of  a  surety,  since 
that  does  not  release  his  estate  from  liability 
for  future  defaults  by  the  officer  during  the 
lattM's  continuance  in  office. 

Appeal  from  circuit  court,  Noxnbee  coun- 
ty; S.  H.  Terral,  Judge. 

Action  by  Annie  I.  Faust,  a  minor,  by 
guardian,  etc,  against  T.  S.  Murphy  and 
otiiiers,  as  snreties  on  the  official  bond  of  one 
Robert  0.  Patty  as  clerk  of  the  chancery 
court  From  a  judgment  for  defendants, 
plaintUt  appeals.    Affirmed. 

O'Neill  &  Williams,  for  appdlant  Mayes 
ft  Hanis,  amid  curiae.  A.  C.  Bogle,  J.  W. 
Brake,  and  Rives,  Rives  &  Stokes,  tor  ap- 

OOOPER,  J.  The  declaration  in  this  cause 
is  vague,  uncertain,  and  defective.  If  any 
official  liability  of  R.  C.  Patty,  the  late  chan- 
cery clerk  of  Noxubee  county,  is  stated  at 
all.  It  Is  only  by  Inference,  suggestion,  and 
argument  that  It  is  to  be  discovered.  We 
say  this  much  to  exclude  the  conclusion  that 
'the  judgment  of  the  court  below  would  hare 
been  reversed  by  us  but  for  the  other 
grounds  on  which  It  is  supported,  and  which 
we  c<Hislder  and  decide  at  the  earnest  re- 
quest of  counsel,  without  regarding  the  de- 
fects of  the  declaration.     Stating  the  case 


as  we  suppose  It  was  Intended  to  be  set 
forth,  the  facts  are  as  follows:  Robert  C. 
Patty  was  elected  to  the  office  of  clerk  of 
the  diancei?  court  of  Noxubee  county  for 
the  term  beginning  on  the  first  Monday  of 
January,  A.  D.  1888.  He  gave  an  official 
bond,  as  prescribed  by  law,  with  J.  W.  Pat- 
ty, Charles  B.  Ames,  and  Jacob  Holberg  as 
sureties  thereon,  by  the  terms  of  which  the 
obligors  bound  themselves,  "their  heirs,  ad- 
ministrators, and  executOTS,'.'  conditioned 
that  the  said  Robert  C.  Patty  should  "faith- 
fully perform  and  discharge  all  the  duties  of 
said  office'  of  clerk  of  the  chancery  court, 
and  all  acts  and  things  required  by  law  or 
Incident  to  the  said  office,  during  his  contin- 
uance therein."  During  his  said  term  of  of- 
fice he  was,  as  sudi  officer,  appointed  guard- 
ian of  the  estate  of  Annie  I.  Faust,  a  minor. 
The  said  Patty  died  In  December,  A.  D. 
1880,  and  upon  setUement  of  his  account  as 
such  guardian,  made  by  his  administratrix, 
a  balance  was  foimd  due  to  his  ward,  for 
which  a  decree  was  made  by  the  court  hav- 
ing jurisdiction  of  such  guardianship  on 
which  execution  has  been  properly  Issued 
and  returned  nulla  bona.  In  August,  1888, 
C.  B.  Ames,  coe  of  the  sureties  upcm  Pat- 
ty's official  bond,  died,  whldi  fact  he  com- 
municated to  the  boord  of  supervisors  of 
Noxubee  county,  and,  be  consenting  thereto, 
and  waiving  the  notice  provided  by  statute, 
the  said  board  ordei-ed  that  new  sureties  be 
supplied  In  the  room  and  stead  of  C.  B.  Ames, 
deceased,  within  30.  days  from  the  date  of 
said  ord^*,  and  within  that  time  T.  S.  Mur- 
phy, J.  L.  Griggs,  and  B.  J.  Allen  subscribed 
said  official  bond  in  the  room  and  stead  of 
C.  B.  Ames,  deceased.  The  breach  of  the 
bond  assigned  Is  that  neither  the  said  Rob- 
ert C.  Patty  during  his  life,  nor  his  admin- 
istratrix since  his  death,  have  accounted 
with  and  paid  over  to  the  said  minor,  Annie 
I.  Faust,  nor  to  her  guardian,  Walter  Price, 
duly  appointed  to  such  guardianship  since 
the  death  of  said  Patty,  the  estate  and  mon- 
eys of  the  said  minor  In  his  hands  as  such 
guardian.  This  action  is  against  T.  S.  Mur- 
phy, J.  L.  Griggs,  and  B.  J.  Allen  only, 
neither  J.  W.  Patty  nor  Jacob  Holberg  nor 
the  representative  of  0.  B.  Ames,  deceased, 
being  sued.  The  defendants  demurred  to 
the  declaratiMi  as  presenting  no  cause  of  ac- 
tion against  them,  and  their  demurrer  was 
sustained,  from  which  judgm^it  the  plaintiff 
appeals. 

It  Is  argued  for  the  appellees  (1)  that 
the  sureties  upon  the  official  bond  of  the 
chancery  cleric  are  not  IlaUe  tor  his  de- 
fault as  guardian  touching  the  estates  of 
minors  committed  to  him  as  such  detk;  (2) 
that.  If  such  sureties  are  so  liable,  yet  they, 
the  appellees,  never  became  bound  as  such 
sureties  jpon  such  bond,  because  there  was 
no  authority  in  law  for  the  board  of  8up«^ 
visors  of  Noxubee  county  to  require  sure- 
ties to  be  supplied  on  the  (^cial  bond  ot 
said  derit  in  the  place  of  0.  B.  Ames,  dfr- 
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ceased,  and  no  antborlty  tn  law  for  them  to 
accept  additlooal  or  sabetltnted  sureties 
tbereon.  Section  2117  of  the  Code  of  1880 
provides  that,  "It  no  one  will  qualify  as 
guardian  of  a  minor  who  has  property,  and 
is  la  need  of  a  guardian.  It  shall  be  the  duty 
of  the  chancery  court  of  the  county  in  whlcdi 
such  mincH*  resides  to  appoint  the  clerk  of 
such  court  to  be  the  guardian  of  such  minor, 
who  shall  disdiarge  the  duties  of  guardian 
of  Ba<di  minor  according  to  law,  nnd  under 
the  orders  and  direction  of  the  chancery 
court,  and  subject  to  be  dealt  with  as  for  a 
contempt  for  any  failure  so  to  do;  but  he 
shall  not  be  required  to  give  bond  as  guard- 
Ian  In  such  case,  and  his  official  bond  sliall 
cover  his  liability  as  su(di  guardian,  and  he 
shall  be  bound  and  liable  in  aU  respects  as 
any  other  guardian."  It  Is  conceded  by  coun- 
sel that  under  this  law  the  sureties  of  the 
clerk  would  be  liable  for  his  acts  as  guard- 
Ian,  but  they  contend  that  this  section  of  the 
Code,  In  so  far  as  it  provided  for  such  lia- 
bility, was  repealed  by  the  provisions  of  an 
act  approved  March  9,  1882,  (Acts,  p.  114,) 
which  provided  "that  in  all  cases  arising  un- 
der secUon  2117  of  the  Code  of  1880,  and 
where  the  estate  of  the  minor  exceeds  the 
■nm  of  ten  thousand  dollars,  and  the  clerk 
of  the  chancery  court  is  appointed  to  dis- 
charge the  duties  of  guardian  to  such  minor 
under  the  provisions  of  said  section  2117,  the 
chancery  court  shall  require  of  such  (Chan- 
cery clerk  a  bond  with  good  and  approved 
security  In  the  amount  required  for  guard- 
ian's bonds  and  condltlcmed  and  payable  as 
audi  bonds  are  now  required  by  law."  Sec- 
tion 2:  "That  in  all  cases  wha%in  the  Chan- 
oeiy  clerk  is  appointed  to  dlscharse  the  du- 
ties of  guardian  of  a  minor  under  section 
2117  of  the  Code  of  1880,  and  whose  estate 
Is  less  than  ten  thousand  dollan,  the  chan- 
cery oonrt.  may  require  of  such  diancery 
clerk-  a  bond,  wllli  suffldoit  soretles,  pay- 
able and  condltiODed  as  required  by  law  for 
guardian's  bond  and  in  such  penalty  as  may 
be  deemed  suffldent  by  the  court,  and  If 
the  chancery  court  fails  to  require  sucb 
bond,  any  relative  of  the  minor  may  petitl<» 
the  court  to  require  such  bond  to  be  given, 
or  if  one  has  been  given  may  petition  the 
chancery  court  for  a  bond  In  a  larger  penal- 
ty or  with  better  security,  and  the  chancery 
court  shall  decree  tliereoa  according  to  right 
and  justice  and  the  protection  of  the  estate 
ot  the  minor."  The  argument  of  counsel  is 
that  \mder  the  Code  the  liability  of  the  oOl- 
dal  bond  Is  declared,  coupled  with  the  pro- 
TUlon  that  no  bond  as  guardian  shall  be  re- 
quired; that  the  act  of  1882  provides  that 
when  the  estate  of  the  minor  exceeds  in  val- 
ue $10,000  a  bond  as  guardian  shall  be  re- 
quired; and  when  the  estate  is  of  less  value 
BoCh  b<nd  may  be  required  by  the  court, 
and,  if  It  Is  not,  that  any  relative  of  the 
minor  may  by  petition  secure  its  execution; 
that  the  provisiwiB  of  this  act  are  directly  in 
conflict  with  that  of  the  Code  declaring  that 


no  bond  shall  be  required,  and  therefore  both 
cannot  coexist;  that  in  this  CMiflict  the  last 
expression  of  legislative  wUl  must  prevail, 
and  that,  if  this  Code  provision  falls,  so  must 
that  connected  with  and  dependent  on  it, 
which  declares  liability  on  the  ofSdal  bond 
for  the  acts  of  the  olerk  as  guardian.  There 
is  no  suggestion  in  the  pleadings  here  that 
the  estate  of  Annie  I.  Faust  exceeded  in 
value  the  sum  of  |10,000,  and,  since  no 
bond  as  guardian  seems  to  have  been  re- 
quired by  the  court,  as  it  would  have  been 
the  duty  of  the  court  to  have  required  if  the 
estate  bad  been  of  that  value,  we  must,  up- 
on the  presumption  of  due  performance  of 
official  duty,  assume  that  the  estate  was  not 
of  that  value.  We  will  leave  the  question  of 
the  efTect  of  a  failure  to  require  bonds  in  that 
class  of  estates  open  for  determinatl<»  when 
it  arises. 

We  fail  to  perceive  any  conflict  between 
the  second  section  of  the  act  of  1882,  having 
reference  to  estates  of  less  value  than  ^10,- 
000,  and  section  2117  of  the  Code.  By  the 
Code,  liability  on  the  official  bond  of  the 
derk  is  declared,  but  by  the  act  of  1882  it 
is  further  provided  -that  a  spedflc  bond  may 
be  required.  Where  this  is  not  done,  the 
Code  provision  controls.  But  the  appellees 
were  never  In  law  the  sureties  on  the  offi- 
cial bond  of  Patty,  the  dinncery  derk.  We 
are  unable  to  distiugruish  this  case  from  tliat 
of  State  V.  Matthews,  67  Miss.  1.  The  death 
of  Ames,  one  of  the  sureties,  did  not  in  any 
degree  affect  the  bond  of  the  officer.  The 
surety  had  bound  himself,  his  heirs,  execu- 
tors, and  administrators,  that  Patty,  the 
derk,  should  faithfully  discharge  his  duties 
as  such  officer  "during  his  continuance  in 
said  office."  His  death  did  not  release  bis 
estate  from  liability  for  future  defaults  by 
the  officer.  Hightower  v.  Moore,  46  Ala.  887; 
Oreen  v.  Toung,  8  Greenl.  14;  Insurance  Co. 
▼.  Da  vies,  40  Iowa,  469;  Qmmberlain  v. 
Dunlop,  (N.  Y.  App.)  26  N.  E.  Rep.  966,  and 
note  thereto,  22  Amer.  St  Rep.  807;  Bank 
V.  Yard,  150  Pa.  St  351,  24  Atl.  Rep.  635. 
Section  403  of  the  Code  of  1880  has  effect 
only  to  cure  Irregularities  in  bonds  which  by 
law  are  required  or  may  be  given.  Section 
411  of  said  Code  has  no  relation' to  the  point 
involved  in  this  case.  It  rdates  to  the  sub- 
ject of  new  bonds  to  be  given  by  public 
officers  under  the  states  of  case  therein  pro- 
vided for.  But  a  new  bond  was  not  required 
In  this  case,  and  hence  this  section  has  no 
rdevancy  to  the  questlcm  Involved,  'nie 
board  of  supervisors  and  the  officer  manifest- 
ly proceeded  imder  section  413  of  the  Code, 
which  dedares  that  "when  the  insuffidency 
of  an  official  bond  arises  from  the  fact  that 
some  of  the  sureties  have  removed  or  be- 
come Insolvent;  or  when  some  of  tiie  sure- 
ties petition  for  relief  and  othen  do  not,  the 
place  of  such  insufficient  or  sach  relieved 
sureties  on-  the  bond,  may  be  supplied  by 
new  and  approved  sureties,  executing  the 
original  bond,  snbecriUng  it  with  an  ezpla- 
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nation  of  the  purpose  for  whlcb  they  sub- 
scribe it;  and  this  shall  not  In  any  manner 
vary  the  liability  of  the  former  sureties  on 
the  bcmd,  except  as  released,  as  aforesaid, 
on  their  petition  for  that  purpose,  but  bwHx 
bond  shall  bind  all  its  subscribers,  and  the 
change  thus  made  shall  be  noted  on  the  rec- 
ord of  the  bond."  It  is  not  pretended  that 
any  of  the  Binreties  mi  the  bond  had  removed 
or  become  insolvent,  nor  had  any  one  of  them 
petitioned  for  v^eC  from  the  bond,  and  it 
iS'  only  imder  such  circumstances  that  au- 
thority exists  tor  the  board  to  require  or 
receive  substituted  soretleB.  The  judgment 
Is  affirmed. 


(46  La.  Ann.  1066) 

BAXTER  v.  HEWES  et  al..  (BA.TTMAN,  In- 
tervener.   Na  1,436.) 

(Supreme  Court  of  Louisiana.     July  Tejrm, 
1893.) 

Pabtkbbship  Insolvbnot  —  Fbbs  of  Liquidator. 

L  In  fixing  the  quantum  meruit  of  the 
serrlces  of  a  liquidator  of  a  partoership  ap- 
pointed bj  the  court,  the  judgment  of  the  low- 
er court  is  entitled  to  grkat  weight,  and  will 
not  be  disturbed  unless  manifestly   erroneous.. 

2.  The  fees  of  attorneys  employed  to  file 
and  homologate  the  liquidator's  account  are  a 
proper  charge  against  the  estate,  and  do  not 
lose  ttiat  character  because  thejr  are  partially 
devoted  to  maintaining  the  liqmdator's  charge 
for  his  services,  which  forms  a  proper  element 
of  his  accounting. 
(SyUabus  by  the  Court) 

Appeal  from  district  court,  parish  of  Ibe- 
ria;  Felix  Voorhies,  Judge. 

Action  between  J.  P.  Baxter,  executor,  and 
H.  B.  Howes  and  others.  P.  W.  Baumaii, 
liquidator  of  the  firm  of  Milmo,  Stokoe  & 
Co.,  intervened.  From  the  Judgment  the  In- 
tervener appeals.    Modified. 

P.  H.  Meutz  and  W.  J.  Burke,  for  philntiff. 
Foster  &  Broussard,  L.  T.  Dnlaney,  and 
Weeks  &  Weeks,  for  defendants  and  Inter- 
venw. 

FENNER,  J.  Intervener,  F.  W.  Bauman, 
was  appointed  liquidator  of  the  partnership 
of  Mllmo,  Stokoe  &  Co.,  a  firm  engaged  in 
the  lumber  and  lumber-miUing  business, 
with  powers  limited  to  the  care  and  custody 
of  the  partnership  property,  and  to  the  col- 
lection of  its  debts.  The  property  was  val- 
uable, consisting  of  sawmills,  planing  and 
shlugle  mills,  lumber  in  the  yard,  swamp 
land,  logs  cut  and  ready  for  rafting,  a  steam- 
boat, mules,  carts,  etc.,  besides  accounts  and 
bills  receivable.  The  liquidator  furnished  a 
bond  of  $1,000.  He  served  for  about  one  year. 
During  that  time  he  collected  about  $7,000 
of  the  debts,  and  also  about  $4,000  for  lum- 
ber sold  by  him  with  the  ccmsent  of  the  par- 
ties Interested.  His  other  duties  were  con- 
fined to  the  care  and  superintendence  of  the 
property,  the  operation  ot  the  business  be- 
ing entirely  suspended.  His  duties  were  re- 
sponsUdek  and  no  doubt  occupied  most  ot 


his  time  and  attention.  He  filed  an  account, 
which  was  accepted  and  approved  without 
opposition,  except  as  to  two  items,  viz.  (1) 
his  compensation  as  liquidator;  (2)  his  charge 
for  fees  of  his  attorneys,  who  filed  his  ac- 
count As  to  his  own  compensation,  wit- 
nesses were  examined  by  both  parties,  who 
gave  various  estimates  as  to  the  quantum 
meruit  of  his  services,  varying  from  $1,200 
or  $1,500  to  $3,500,  which  was  claimed.  The 
Judge  a  quo  fixed  the  amount  at  $2,000,  from 
which  the  liquidator  appeals.  We  have  read 
and  weighed  the  testimony,  and  find  in  it 
nothing  which  would  Justifjr  us  in  disturb- 
ing the  Judge's  finding,  which,  on  such  a 
matter.  Is  entitled  to  great  weight,  and  is 
not  to  be  Interfered  with  except  for  mani- 
fest error.  We  think,  however,  the  Judge 
erred  In  rejecting  entirely  the  dalm  for  at- 
torneys' fees.  It  appears  that  all  the  legal 
advice  and  services  required  by  the  liqui- 
dator up  to  the  moment  of  filing  his  ac- 
count had  been  rendered  without  diarge  by 
the  counsel  of  plalntitF  in  the  suit  At  that 
time  the  plaintiff's  counsel,  considering  that 
the  liquidator's  account  must  include  Ids 
fees  for  services,  and  would  thus  invtdve  a 
conflict  of  interests  between  the  liquidator 
and  their  dllent,  advised  the  liquidator  "to 
procure  the  services  of  an  attorn^  to  repre- 
sent him  In  filing  his  account,  and  Incidental- 
ly In  collecting  his  fees  as  liquidator."  Ac- 
cordingly the  liquidator  employed  Messrs. 
Weeks  &  Weeks  for  that  pm'pose.  The  ac- 
count was  already  made  up,  and  Messrs. 
Weeks  &  Weeks  had  nothing  to  do  but  to 
file  It,  and  to  dalm  in  his  behalf  the  fees 
for  his  own  and  for  his  attorneys'  services. 
There  was  no  litigation  over  the  account  ex- 
cept as  to  these  two  items.  The  Judge,  la 
ills  opinion,  admits  that  the  liquidator  bad 
the  right  to  employ  counsel  to  assist  him  la 
filing  his  account,  and  In  having  the  same 
homologated,  "and  that  the  fees  of  attor- 
neys Incurred  for  such  pm'pose  constitute  a 
legal  charge  against  the  assets  of  the  es- 
tate," but  be  adds:  "When  the  liquidator 
employs  counsel  merely  to  protect  his  own 
Individual  Interest,  as  In  this  case,  the  court 
Is  of  opinion  that  it  is  neither  Just  nor  equi- 
table tluit  the  estate  should  be  made  respon- 
sible." Now,  In  this  case  it  is  admitted  that 
these  attorneys  were  employed  to  file  the  ao- 
cotmt,  and  to  have  It  homologated,  and  that 
they  actually  performed  thepe  services.  This 
alone  Is  sufficient  to  establish  his  right  to 
claim  a  fair  fee  for  bis  attorneys.  The  fees 
of  the  liquidator  form  a  necessary  elemoit 
of  his  account,  and  we  think  the  professional 
services  rendered  in  defending  this  item  of 
the  account  were  fairly  chargeable  to  the  es- 
tate, especially  in  a  case  like  the  present, 
where  the  trial  had  and  evidence  taken  were 
essential  to  furnish  the  Jndgre  a  basis  for  in- 
telligent action  In  fixing  the  amount.  Con- 
sidering, however,  that  the  attorneys  had  no 
labor  In  framing  the  account,  and  encoun- 
tered no  opposition  except  as  to  these  par- 
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tlcular  Items  and  the  brevity  of  the  trial 
thereon,  we  think  a  fee  of  $100  will  be  a  suf- 
ficient allowance.  It  is  therefore  adjudged 
and  decreed  that  the  Judgment  appealed 
from  be  amended  by  reversing  that  portion 
thereof  which  rejects  the  demand  for  attor- 
neys' fees,  and  by  now  allowing  and  fixing 
the  same  at  the  sum  of  $100,  and  that,  as 
thus  amended,  the  Judgment  be  now  af- 
firmed; app^ees  to  pay  costs  of  this  AppeaL 


(n  uiM.  US) 

HUMPHREYS  v.  STAFFORD  et  aL 
(Sai««me  Court  of  Mississippi.    Oct.  30,  1893.) 

PaBTKESSHIP    PrOPERTT  —  DlBTBIBUTIOK     AXONS 
(^■DITOBS — COM0LD8IVBNKS8  OF  DbORBB. 

WhM«,  in  a  proceeding  by  the  widow  of 
one  of  the  members  of  a  firm,  all  of  whom  are 
deceased,  for  the  administration  and  distribu- 
tion of  firm  assets,  and  the  appointment  of  a 
receiver,  a  decree  is  made  on  a  master's  report, 
after  appearance  of  all  the  creditors,  finding 
the  amounts  of  the  claims  of  the  respectiye 
creditors,  and  the  order  of  their  payment,  snch 
decree  is  a  final  one,  and  conclnsiTe  of  the 
ric^ts  of  the  parties. 

Appeal  teora  dumcety  coort,  Bolivar  coon- 
1y;   W.  R.  Trigg,  CShancellor. 

BUI  by  SMSb  A  Wilson  for  the  adminls- 
tiation  and  distribution  of  the  assets  of  a 
certain  firm,  and  for  the  appointment  of  a 
receiver.  From  a  decree  dismissing  his  i>e- 
tltlon  for  the  payment  to  him  of  a  certain 
fund,  D.  George  Humphreys  appeals.  Af- 
firmed. 

Mayes  Sc  Harris,  for  appellant  Chas.  Scott 
and  Woods  &  Woods,  for  appellees. 

COOPER,  X  In  the  year  1879,  a  mercan* 
tile  firm  composed  of  John  P.  Tobln,  J.  D. 
Ziegler,  and  R.  M.  Wilson,  and  doing  busi- 
ness under  the  firm  name  of  John  P.  Tobln 
&  Co.,  was  dissolved  by  the  death  of  one  of 
Its  members,  and  within  the  course  of  a  few 
weeks  the  other  members,  also,  died.  At  the 
time  of  the  dissolution,  the  firm  owned  a 
considerable  stock  of  merchandise,  and  some 
real  estate,  and  It  hdd  many  open  accounts 
and  promissory  notes,  and  was  heavily  in- 
volved in  debt  The  members  had  Individual 
property,  and  were  individually  indebted. 
Among  the  liabilities  of  the  firm  was  a 
debt  due  to  Broolu,  Neely  &  Co.,  which  was 
secured  by  a  deed  of  trust  upcm  real  estate 
and  some  of  the  personalty  of  the  firm. 
Judgments  had  been  renaered  and  enrolled 
against  the  firm  by  Keep,  Raymond  &  Co., 
and  by  Cyrus  Bussy  &  Oa  In  December,  1889, 
Sarab  A.  Wilson,  suing  in  her  own  behalf, 
and  in  belialf  of  such  other  creditors  of  the 
firm  of  John  P.  Tobln  &  Go.  as  might  be- 
come parties  thereto,  exhibited  her  Mil  in  the 
Chancery  court  of  B<^var  county,  praying 
for  tue  administratitm  and  distilbatloii  of 
the  assets  of  said  firm,  and  tor  the  appoint- 
ment of  a  receive  therefor.  The  bill  states 
that  since  the  death  of  the  members  of  the 
firm  of  Tobln  &  Co.,  the  trustees  In  the 
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deeds  executed  to  secure  the  debt  to  Brocdu, 
Neely  &  Co.  had  collected  and  shipped  to  said 
firm  large  quantities  of  cotton,  covered  by 
said  deeds,  and  that  probably  the  entire 
debt  had  been  discharged,  from  tbe  proceeds 
thereof;  that  It  was  not  desired  to  inter- 
fere with  the  execution  of  said  trust  deeds, 
bot  that  it  would  be  necessary  for  said  trus- 
tee^ and  the  firm  of  Brooks,  Neely  &  Co.,  to 
account  for  the  property  received  by  them, 
for  which  reason,  only,  they  were  made  de- 
fendants to  the  bill.  On  the  filing  of  the 
bill,  an  order  of  publication  was  made,  re- 
quiring all  creditors  of  the  firm  of  Tobln  & 
Go.  to  appear  before  the  master,  and  estab- 
lish their  demands,  and  a  receiver  was  ap- 
pointed to  take  charge  of  the  entire  assets 
of  said  firm.  In  compliance  with  this  order, 
many  creditors  of  the  firm  appeared,  and  pre- 
sented their  demands.  Indeed,  so  far  as  the 
record  discloses,  all  credltws  so  appeared. 
T^e  master  made  his  rep<M:t  to  the  court, 
showing  the  names  of  the  creditors  who  had 
propounded  their  claims,  and  the  sums  and 
dtiaracter  of  the  respective  claims.  Certain 
exceptions  were  filed  to  this  report  and, 
among  them,  one  by  the  appellant  based  upon 
the  refusal  of  the  master  to  allow  the  claim 
he  had  presented  loe  Its  full  amount  The 
exception  of  appellant  was  sustained,  and 
thereupon  the  master  made  a  supplemental 
and  amended  report  Upon  the  original  and 
amended  r^orts,  the  court  then  proceeded 
to  make  a  decree,  which,  in  effect  directed 
the  receiver  to  pay,  in  the  order  of  their  pri- 
ority, the  judgments  In  favor  of  Keep,  Ray- 
mond  de  Co.  and  of  Cyrus  Bussy  &  Co.,  which 
were  declared  preference  claims;  then  to 
pay,  tn  equal  proportion,  all  other  of  the 
proved  and  allowed  claims,  setting  off  against 
any  of  such  claims  any  amounts  appearing 
on  the  books  of  Tobln  dc  Go.  as  charges,  and, 
in  case  of  any  controversy  as  to  the  validity 
of  such  offsets  arising,  to  make  no  payment 
to  such  party  until  the  adjustment  thereof 
could  be  made.  It  was  further  ordered  tliat 
certain  claims  propounded  by  W.  and  R.  M. 
Wilson  should  not  be  paid  until  all  other 
claims  allowed  should  be  first  paid.  This  or- 
der was  made  on  the  8th  day  of  November, 
1880.  In  May,  1881,  the  receiver  applied  to 
the  court  for  an  ordw  to  sell  certain  real 
estate  belonging  to  said  firm  of  Tobln  &'  Co., 
among  which  was  the  E.  i^  of  section  31, 
township  24  of  range  6  W.,  in  Bolivar  coun- 
ty. The  order  was  made,  and  In  pursuance 
th»eof  the  sale  was  made  and  reported,  and 
confirmed.  The  land  above  described  brought 
at  snch  sale  the  sum  of  $395,  which  sum  was 
paid  to  the  receiver,  and  Is  yet  in  his  hands. 
In  September,  1888,  the  appelant  presented 
his  petition  to  the  court  in  which  he  states 
that  he  sold  to  Tobin  &  Co.  the  E.  yi,  of  sec- 
tion 31,  above  described;  that  the  purchase 
price  thereof  was  never  paid,  but  was  rep- 
resented by  the  notes  proved  and  allowed 
against  the  estate  of  Tobin  &  Co.,  and  for 
the  payment  ot  which  a  U&i  was  reserved 
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In  the  conveyance  to  Tobin  Sc  Co.;  Huit  the 
land  had  been  sold  by  the  receiver  und^  an 
order  of  the  court,  and  Its  proceeds  yet  re- 
mained In  his  hands.  The  prayer  Is  that  the 
right  of  the  petitioner  to  this  fund  be  recog- 
nized, and  the  receiver  directed  to  make  pay- 
ment thereof  to  him,  on  account  of  his  proved 
cdaim.  To  this  petlUon,  the  receiver,  and  all 
the  other  creditors  of  'IV>bin  &  Co.,  answered, 
setting  up  the  decree  of  date  November  8, 
1880,  her^nbefmre  referred  to,  as  a  final  and 
conclusive  adjudication  of  the  rights  of  the 
petitioner,  and  of  the  other  creditors  of  To- 
bin &  Co.,  to  participate  In  the  distribntloD 
of  the  proceeds  of  the  partnership.  On  hear- 
ing, the  court  dismissed  the  petition,  and 
Humphreys  prosecutes  Ihls  appeaL 

The  single  question  presented  by  this  ap- 
peal Is  whether  the  de«:ee  of  November  8, 
1880,  is  final  or  hlterlocutory.  If  the  de- 
cree is  an  interlocutory  one,  the  appellant 
presents  a  perfect  equitable  tight  to  the  fund 
in  court:  but,  if  it  is  a  final  decree,  the 
court  is  powerless  to  afTord  relief.  That  the 
decree  is  final,  and  therefore  conclusive  of 
the  rights  of  the  parties,  we  entertain  no 
doubt  All  creditors  appearing,  under  the  de- 
cree, to  prove  their  claims,  became  parties 
In  Interest  In  the  cause;  and>  as  such,  each 
was  entitled,  not  only  to  prove  his  own 
cMm,  but  to  contest  with  other  creditors 
the  validity  of  claims  presented  by  them. 
2  Daulell,  Oh.  Pr.  1210,  note  4,  and  authori- 
ties there  cited.  Being  parties  to  the  pro- 
ceeding, they  are  bound  by  subsequent  orders 
and  decrees,  according  to  their  hatnre  and 
etTect  It  Is  often  found  difficult  to  assign 
a  decree  to  its  proper  class,  as  final  lye  inter- 
locutory, because  of  the  slight  gradations 
by  which  interlocutory  decrees  approach 
those  which  are  final;  the  dlflSculty  being, 
not  so  much  in  determining  what  is  a  final 
decree,  as  of  distlngulshiiig  when  they  pos- 
sess the  dements  which  bring  them  within 
the  class.  In  Cocke  v.  GUpln,  1  Bob.  CVa.) 
20,  Judge  Baldwin  sought  to  establish  a  cri- 
terion by  whlcdi  the  difficulty  was  to  be 
solved,  and  declared  that,  "when  the  further 
actl<m  of  the  court  In  the  cause  is  necessary 
to  give  completely  the  rell^  contemplated 
by  the  coort,  then  the  decree  upon  wtddi 
fhe-QEnestion  arises  is  to  be  regarded,  not 
as  final,  but  interlocutory.  I  say  the  fur- 
ther action  in  the  cause,  to  distinguish  it 
from  that  action  of  the  court  which  Is  com- 
moa  to  both  final  and  Interlocutory  decrees, 
to  wit,  those  measures  which  are  necessary 
for  the  execution  of  a  decree  that  has  been 
pronounced,  and  wlilch  are  properly  to  be  re- 
garded as  ad(^ted,  not  in,  but  beyond,  the 
cause,  and  as  founded  cm  the  decree  Itself, 
or  mandate  of  the  court,  without  respect  to 
the  relief  to  which  the  party  was  previously 
entitled  upon  the  merits  of  his  case."  Hav- 
ing established  his  test,  the  learned  Judge 
proceeded  to  apply  it  to  the  case  before  the 
court,  and  concluded 'that  the- decree  under 
ezamlnatlcm  was  interlocutory,  and  not  final; 


and  so  thought  the  majority  of  the  ooort. 
But  Judge  Brooke  dissented,  and,  accepting 
the  test  prc^osed  by  Judge  Baldwin,  thought 
the  decree  final  in  its  nature,  and  that  his 
brethren  were.  In  effect,  overruling  Harvey 
V.  Branson,  1  Lel^,  108,  in  wbidi  we  think 
Judge  Brooke  was  right  We  are  unable  to 
perceive  any  matter  left  undetermined  by  the 
decree  in  this  case,  made  on  the  master's 
report-  which  was  material  to  the  determina- 
tion of  the  cause.  The  decree  found  who 
were  the  creditors  of  the  firm  of  Tobin  & 
Co.,  the  amounts  of  their  respective  claims, 
and  the  order  In  whldi  they  should  be  paid. 
If  executed  according  to  its  terms,  all  the  re- 
lief which  could  be  afforded  would  be  ^ven, 
and,  where  this  is  shown,  the  decree  must, 
we  think,  be  held  to  be  final.  Cook's  Heirs 
V.  Bay,  4  How.  (Miss.)  485;  Torrence  t. 
Kerr,  27  Miss.  787;  Ledyaid  v.  Hendersoo, 
4G  Miss.  260;  Cromwell  v.  Cmft,  47  Kiss. 
44;  Harvey  v.  Branson,  1  Leigh,  108;  Neali 
V.  EOU,  16  Cal.  145;  Clark  v.  Dnnnam,  46 
CaL  204;  Evans  v.  Dunn,  26  Ohio  St  430. 
The  decree  is  afOrmed. 


(71  MlH.  UO 
•VVHiKERSON  v.  HXIDSON  et  aL 
(Supreme  Court  of  MississippL    Dot  16,  1803.) 

FOKCIBLB  ENTKT  AND  DBTAINBR  —  PCKOHASSB  ▲« 

Tax  SiLLE— Ween  Action  Mat  bs  BBOcasT. 
Under  Code  1882,  S  4,  which  provides 
that  any  "right  accruing  or  accrued"  Bhall  not 
be  affected  by  the  adoption  of  such  Code,  the 
right  of  apurchaser  oi  land  »old  for  taxes  in 
March,  1892,  to  bring  an  action  of  unlawful 
detainer,  is  governed  by  Code  1880,  whidi  pro- 
vided that  he  was  entitled  to  such  action  after 
one  year  from  date  of  the  sale,  and  not  by 
Code  1892,  which  gives  sach  right  after  two 
years  from  date  of  the  sale; 

Appeal  from  circuit  court,  Noxubee  coun- 
ty; S.  H.  Terra],  Judge. 

Action  of  unlawful  detainer  by  J.  L. 
Wllkersou  against  H  C.  and  M.  A.  Hudson 
to  recover  possession  of  certain  land  pur- 
chased by  plaintiff  at  tax  sale.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

A.  C.  Bogle,  for  appellant  Bives,  Rives 
&  Stokes,  for  appellees. 

CAMPBELL,  C.  J.  The  single  question 
in  this  case  is  whether  th«  purchaser  of  land 
sold  for  taxes  in  March,  1892,  was  entitled 
to  the  action  of  unlawful  detainer  after  one 
year,  as  provided  by  the  Code  of  1880,  In 
force  when  he  purchased,  or  whether  he  Iiad 
to  wait  two  years,  as  provided  by  the  Code 
of  1892.  It  is  not  denied  that  the  rl^t  to 
redeem  the  land  sold  In  March,  1892,  was 
governed  by  the  Code  of  1880,  which  gave 
one  year  for  redemption,  and  remained  in 
force  as  to  that,  by  virtue  of  section  274  of 
the  constitution  of  1890,  notwithstanding 
that  section  79  of  that  instrument  secures 
the  right  of  redemption  ^for  a  period  of 
not  less  than  two  years."    Bnt  the  claim 
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is  that,  wltQe  the  right  to  governed  by  the 
Code  of  1880,  the  remedy,  tta  to  time  for  its 
enforcement,  is  governed  by  the  Ck>de  of 
1802,  and  by  It  the  right  to  unlawful  detain- 
er is  limited  to  the  period  between  two 
years  after  the  sale  and  three  years.  The 
only  change  made  by  the  Code  of  1692  on 
this  subject  is  as  to  the  time  in  which  the 
remedy  may  t}e  availed  of.  It  provides  the 
same  remedy  and  the  same  court  as  did 
the  Code  of  1880,  but,  in  view  of  the  fact 
that  as  to  aU  sales  of  land  for  taxes  un- 
der the  Code  of  1802  the  time  for  redemp- 
tion is  two  years,  a  change  of  time  for  the 
pturchaser  to  employ  the  remedy  was  made. 
It  is  obvious  that  this  provision  is  confined 
to  cases  of  sales  made  under  the  Code  of 
1892,  and  that  it  was  not  Intended  to  en- 
large the  time  given  by  the  law  under  which 
they  purchased  to  those  who  bought  under 
the  Code  of  1880.  That  Code  gave  them  one 
year  in  which  to  bring  unlawful  detainer, 
after  one  year  from  the  sale;  and  unless 
it  be  held  that  the  Code  of  1892  enlarged  the 
time  in  which  they  might  have  this  reme- 
dy. It  must  follow  that  the  Code  of  1892  ap- 
plies alone  to  sales  under  it,  and  as  to  which 
Its  provisions  as  to  time  are  appropriate.  If 
this  plalutlS  had  delayed  to  bring  his  ac- 
tion untU  two  years  after  the  sale  at  which 
he  purchased,  he  would  Justly  have  encoun- 
tered the  objection  that  he  had  waited  too 
long;  that  hla  rights  were  not  in  any  re- 
spect governed  by  the  Code  of  1892,  which 
was  made  for  and  Is  appropriate  to  sales 
under  it,  where  the  time  for  redemption  is 
two  years.  The  question  Is,  how  to  main- 
tain the  right  of  the  plaintiff  to  sue,  after 
one  year,  In  view  of  the  fact  that  section 
4461a  of  the  Code  of  1892  has  superseded 
and  taken  the  place  of  isecUon  538  of  the 
Code  of  1880.  The  answer  is  that,  as  to 
sales  which  took  place  while  the  Code  of 
1880  governed,  that  still  governed  as  to 
every  "right  accruing  or  accrued"  because 
of  section  4  of  the  Code  of  1892,  which  so 
provides,  .<ind  that  the  right  of  the  purchaser 
of  the  land  In  March,  1892,  for  taxes,  to 
sue  by  unlawful  detainer,  after  one  year, 
was  accruing  pari  passu  with  the  flight  of 
time,  and  was  preserved  by  the  Code  of 
1892,  there  not  being  in  It  any  provision  in- 
consistent with  the  assertion  of  this  right 
when  accrued  by  the  expiration  of  one  year. 
WhUe  the  subject  of  the  right  of  a  piurchaser 
at  a  sale  for  taxes  to  sue  by  unlawful  detain- 
er was  revised,  and  the  act  in  the  Code  of 
1880  was  consolidated  and  re-enacted  by  the 
Code  of  1892,  there  is  nothing  at  war  with 
the  right  to  sue  in  one  year.  The  new  pro- 
vision was  adapted  to  and  designed  exclu- 
alvely  for  sales  made  under  it,  and  did  not 
refer  to  or  have  in  view  sales  made  undiu* 
the  former  law;  and,  as  the  same  remedy 
Is  provided  by  the  new  as  by  the  former 
law,  and  the  only  change  as  to  sales  under 
the  new  law  and  actions  under  it  is  as  to 


the  time  when  they  may  be  brought.  It  may 
De  affirmed  that  the  accmlns  right  of  the 
purchaser  to  sue  in  one  year  according  to 
the  form^  law  was  not-  intended  to  be  and 
was  not  affected  by  the  Code  of  1892,  and 
that  section  4,  already  referred  to,  express- 
ly preserves  the  accruing  and  subsequently 
accrued  right  of  this  plaintiff  to  sue  by  un- 
lawful detainer,  after  one  year  from  the  date 
of  his  purchase.  This  view  accords  with 
the  expressed  purpose  of  the  Code  of  1882, 
as  of  all  former  Codes,  to  affect  or  disturb 
former  transactions  as  little  as  possible. 
The  various  statutes  of  limitation  are  by 
express  provision  to  apidy  to  and  govern 
rights  of  action  accrued  imder  them,  except 
where  a  bar  has  accrued  under  the  provi- 
sions of  the  Code;  and  the  purpose  is  shown 
to'  make  the  Code  prospective,  except  as 
to  proceedings  which  relate  to  forms,  and 
remedies,  and  not  to  time.  If  section  4 
of  the  Code,  contained  in  all  our  Codes,  was 
not  designed  to  preserve  Just  such  a  right 
as  that  here  involved,  we  are  not  able  to 
say  to  what  it  would  apply.  A  right  ac- 
cruing is  one  not  yet  matured,  but  growing, 
increasing  by  reason  of  time  or  other  circum- 
stance possibly,— as  the  right  to  plead  the  bar 
of  the  statute^  or  any  other  right  in  process  of 
becoming  a  complete  one;  and  the  language  of 
section  4  is  appropriate  and  effective  to  pre- 
serve such  a  right  unaffected  by  the  new 
Code,  and  to  accrue  as  if  it  Had  not  oeen 
adopted,  but  the  proceedings,  as  far  as  ap- 
plicable, where  change  has  been  made,  to 
conform  to  the  new  law.  In  this  case  the 
growing  right  was  preserved  unaffected  by 
the  new  Code,  and  when  it  ripened  into  full 
maturity  by  the  lapse  of  a  year  the  very 
same  proceedings  provided  by  the  former 
law  were  found  to  be  provided  by  the  new, 
the  only  change  being  one  not  affecting  the 
proceedings,  but  one  adapted  to  the  time 
when  a  claimant  under  a  purchase  tmder 
the  new  Code  should  resort  to  this  proceed- 
ing, if  desired.  The  '^ght  accruing  or  ac- 
crued" mentioned  In  section  4  of  the  Code 
is  not  a  right  of  action  as  affected  by  the 
statutes  of  limitations,  because  an  accruing 
right  with  reference  to  them ,  would,  when 
accrued,  be  subject  to  the  statute  in  force 
when  it  became  complete,  and  such  is  pro- 
vided for  in  section  2759  of  the  Code  In  ex- 
press terms.  The  right  of  this  plaintiff  to 
sue  In  the  action  preserved  by  the  new  Code 
according  to  his  accruing  right,  when  It  be- 
came operative,  is  the  sort  of  right  preserved 
by  section  4.  Had  the  remedy  by  unlawful 
detainer,  as  before  given,  been  destroyed  by 
the  Code  of  1892,  a  different  question  would 
have  arisen;  but  in  the  state  of  the  stat- 
utes It  appears  clear  to  us  that  the  provi- 
sions and  the  spirit  of  the  Code  are  car- 
ried into  effect  by  maintaining  the  right  to 
this  proceeding,  so  far  as  it  is  dependent 
on  time,  to  purchasers  at  sales  for  taxes  un- 
der the  Code  of  1880.   This  right  is  con- 
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•erred  according  to  the  spirit  and  language 
of  both  the  constitution  and  Code.  The 
Judgment  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings  in  accordance 
with  this  opinion. 

(71  Hln.  1) 
BBW,  Beglstrar,  t.  STATE  ex  id.  DIS- 
TRICT ATTORNEY. 
(Supreme  Court  of  Missisaippi.    Oct.  16,  tSdS.) 
ELKonoira  xko  Voters— REaigTR^TiON — ^Wbo  Hat 

RSOIBTBB — PaTMSKT  OF  TaXKS  —  TlXB  OF  REO- 

laTlLLTION— Speciaj.  Countt  Elbction— "Lboai, 
VoTBs"— What  Cokstitutb. 

1.  Const.  1890,  {  251,  relating  to  registra- 
tion of  electors,  and  providing  that  electors 
shall  not  be  registered  within  fonr  months  next 
before  "an  election"  at  which  Oxej  may  offer 
to  vote,  and  Code  1892,  {  3615,  providing  that 
at  any  time  not  witliln  four  months  of  "an  elec- 
tion" the  registrar  may  register  the  electors  of 
Us  connty  at  his  office,  refer  to  elections  con- 
templated by  the  constitution,  and  have  no  ref- 
erence to  a  special  dectlon  held  under  Code 
1892,  i  1610,  to  determine  whether  or  not  liq- 
uors shall  be  sold  within  a  county. 

2.  Const  1890,  {  241,  prescribes  the  quali- 
fications of  an  elector,  among  which  are  regis- 
tration, and  the  payment,  on  or  tiefore  the  lat 
day  of  February  of  the  year  in  which  he  shall 
offer  to  vote,  of  all  taxes  of  the  (two  preceding 
years  against  liim,  and  the  production  by  him 
"to  the  officers  holding  the  election  satisfactory 
evidence  that  he  iias  paid  said  taxes."  Section 
249  repeats  the  requirement  of  being  registered, 
but  does  not  malie  the  payment  of  taxes  a  cMi- 
dition  of  registration.  Section  242  provides 
that  the  legislature  shall  provide  by  law  for 
the  registration  of  all  persons  entitled  to  vote, 
and  prescribes  the  oath  to  be  taken  by  such  per- 
sons, but  makes  no  reference  in  the  oath  iire- 
scribed  to  payment  of  taxes.  HM,  that  Code 
1892,  t  3612,  in  so  far  as  It  forbids  the  registra- 
tion of  i>ersons  who  have  not  paid  such  taxes, 
is  nnconstitntional. 

3.  Const  1890,  |  251,  which  provides  that 
"electors  diall  not  be  registered  within  four 
months  next  before  any  election  at  which  they 
may  offer  to  vote,"  does  not  prohibit  registra- 
tion within  four  months  of  an  election,  but  e»- 
tabjlshes  the  rule  that  four  months  shall  elapee 
aftMT  an  elector's  registration  before  he  is  en- 
titled to  vote. 

4.  "Legal  votes,"  as  used  in  Code  1892,  fg 
1619,  1620,  relating  to  special  elections  to  de- 
termine whether  or  not  liquors  shall  be  sold 
In  a  connty,  in  the  absence  of  any  specific  pro- 
visions as  to  qualifications  of  electors  thereat, 
mean  those  votes  which  would  be  legal  at  an 
election  contemplated  by  the  constitution  and 
laws;  and  persons  registered  within  four 
months  of  such  election  are  not  oitltled  to 
vote,  though  otherwise  qualified. 

Appeal  from  circuit  court,  Leflore  connty; 
B.  W.  wmiamson.  Judge. 

Petition  by  the  state  of  MIbsIssIk)!,  on  re- 
lation of  the  district  attorney,  for  a  writ  of 
mandamus  directed  to  J.  R.  Bew,  registrar  of 
Leflore  county,  to  compel  him  to  desist  from 
registering  persons  until  aft^  a  certain  Aea- 
tUMi  thereafter  to  be  held,  and  to  refuse  to 
register  at  any  time  such  persona  as  had 
not  paid  certain  taxes.  From  a  Judgment 
gnuiting  the  writ  the  registrar  appeala  Re- 
versed, and  petition  dismissed. 

8.  R.  Coleman,  for  appellant  A.  H.  Lon- 
glDO»  for  ai^pellea. 


CAMPBELL,  O.  3.  Complying  with  the 
wishes  of  counsel,  we  proceed,  without  ques- 
tion as  to  the  propriety  of  this  particular  pro- 
ceeding, to  consider  the  questions  presented 
by  It  They  are:  First  Does  the  fact  that  aa 
election  has  been  ordered  under  section  1610 
of  the  Code  of  1802  stop  the  reglstratlcm  of 
electors  tmtil  after  it  Is  held,  because  of  the 
provision  of  the  constitution  (section  251) 
that  "electors  shall  not  be  r^dstered  with- 
in four  months  next  before  an  election  at 
which  they  may  offer  to  vote,"  etc.,  and  sec- 
tion 8615  of  the  Code  of  1882,  whldi  is:  "At 
any  time  not  within  four  months  of  an  deo- 
tion,  the  registrar  may  register  the  electors 
of  his  county  at  his  oflSce,"  etc?  Second. 
Does  the  fact  that  an  applicant  for  registrar 
tlon  as  an  electee:  has  not  paid  taxes  for  the 
two  preceding  years,  although  possessing  the 
required  qualifications  as  an  elector  other 
than  this,  preclude  his  registration  as  audi? 
Third.  Are  the  persons  registered  within  four 
months  of  an  election  to  be  hdd  under  sec- 
tion 1610  of  the  Code  of  1892  entitled  to  vote. 
If  otherwise  qualified?  We  answer  each 
question  In  the  negative.  Neither  the  consti- 
tution In  section  251,  nor  the  Code  in  section 
3616,  had  referenoa  to  an  election  hdd  in 
pursuiince  of  section  1610,  but  to  Sections 
contemplated  by  the  constltntloiL  The  Sec- 
tion provided  for  by  section  1610  is  not  an 
election  in  the  sense  of  the  constitution  or 
the  law  on  the  subject  of  registration  and 
election  constituting  chajpter  113  of  the  Code 
of  1892.  It  is  a  special  device  for  determin- 
ing whether  or  not  liquors  shall  be  sold  with- 
in a  county.  It  is  not  held  by  those  charged 
with  holding  other  elections,  but  by  appoint- 
ees of  the  board  of  supervisors  and  their  ap- 
pointees. It  is  a  county  matter.  Initiated  in 
a  certain  way,  and  determined  In  the  par- 
ticular mode  provided.  It  concerns  the  coim- 
ty  alone,  llie  legislature  might  have  adopted 
any  other  mode  of  determining  the  questl«Mi 
as  to  the  sale  of  liquors  In  a  county.  It  could 
prohibit  it  unconditionally,  or  on  any  condi- 
tion It  might  prescribe.  It  has  chosen  to 
submit  it  to  an  election  to  be  ordered  and 
held  as  prescribed,  but  tiiat  te  not  an  elec- 
tion in  the  sense  of  the  constitution  and  reg- 
istration law,  as  we  have  stated  above. 

Hie  payment  of  taxe»  is  not  a  condition 
of  registration,  but  of  voting.  It  ia  not  a 
matter  for  the  registrar  but  toe  the  "oflScers 
holding  the  election."  An  applicant  fc^  r^^ 
tration  is  not  required  to  satisfy  the  regis- 
trar that  he  has  paid  taxes,  but  he  must 
satisfy  the  "officers  holding  the  election"  that 
he  has  paid  the  taxes  required  as  a  condi- 
tion for  voting.  One  possessing  the  requisite 
quallflcations  as  prescribed  by  the  opnstita- 
tlon  may  be  registered.  Payment  of  taxes  is 
not  one  of  these  quallflcations.  Registration 
and  the  right  to  vote  are  distinct  things. 
One  is  not  qualified  to  vote  if  not  duly  regis- 
twed,  but  being  duly  registered  does  not  en- 
title him  to  vote.  It  is  an  essential  prereq- 
uisite^ but  does  not  qnall^  to  vot&   It  la 
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that  without  which  all  other  qnaliflcalioiis 
to  be  an  elector  go  for  nothing,  but  It  Is  not 
sufficient  to  entitle  one  to  rote.  Registrar 
tion  is  not  made,  by  the  constitution  or  law, 
evea  prima  facie  evidence  of  the  right  to 
TOte.  That  Is  to  be  passed  on  by  the  officers 
holding  the  election,  who  are  made  "Judges 
of  the  qualifications  of  electors."  Tbey  would 
reject  the  ballot  of  one  who  had  not  been 
registered,  and  should  not  receive  the  baUot 
merely  because  the  person  off»ing  It  hod 
been  registered.  They  must  Judge  of  the 
qualifications  of  electors  offering  tb  vote,  of 
which  one  necessary  thing  Is  registration. 
The  constitution  (section  241)  prescribes  the 
qualifications  of  an  elector,  and  makes  regis- 
trati(xi  one  of  them,  and  section  249  repeats 
with  dlstlnCitness  the  requirement  of  being 
duly  registered,  but  it  does  not  mal^e  the 
payment  of  taxes  a  condition  of  registra- 
tion. On  the  contrary.  It  (section  241)  re- 
quires the  evidence  of  the  payment  <hi 
or  before  the  1st  day  of  February  of  the 
year  In  which  he  shall  offer  to  vote  of  all 
taxes  to  be  produced  to  the  officers  holding 
the  election,  and  "who  shall  produce  to 
the  officers  holding  the  election  satisfac- 
tory evidence  that  he  has  paid  said  taxes," 
etc.  Payment  of  taxes  has  reference  to  vot- 
ing. One  may  be  registered  in  January, 
or  an  earlier  month,  and  If,  on  otteriag 
to  vote  at  the  November  Section  after- 
wards,  he  shall  produqe  to  the  officers  hold- 
ing the  election  satisfactory  evidence  that  he 
has  paid  taxes  as  required,  he  should  be  al- 
lowed to  vote,  so  far  as  the  matter  of  taxes 
may  affect  liis  right  The  constitution  pro- 
vides, in  section  242,  that  "the  legislature 
shall  provide  by  law  for  the  registration  ot 
all  persons  entitled  to  vote,"  and  prescribes 
the  oath  to  be  taken  by  such  persons,  but 
makes  no  refer«ice  In  the  oath  to  payment 
of  taxes.  Any  provision  by  law  for  the  regis- 
tration of  persons  entitled  to  vote  must  con- 
form to  the  constitution,  and  not  contravene 
It.  So  much  of  secgtlon  3612  of  the  C!ode  of 
1892  as  forbids  the  registration  of  a  person 
who  has  not  paid  all  taxes,  etc..  Is  not  In 
harmony  with  the  constitution,  but  In  viola- 
tion of  It,  by  lmi)osing  as  a  condition  of 
being  registered  what  the  constitution  has 
made  a  condition  of  voting.  It  confounds  a 
plain  distinction  made  by  the  constitution, 
and  denies  to  one  entitled  by  the  constitution 
to  be  registered  the  right  to  be  registered. 
TIds  requirement  \b  therefore  Illegal  and 
void.  It  la  a  noticeable  fact  worthy  of  ob- 
aervatlon  that  the  only  refermce  of  the  cpn- 
stltntion,  in  any  of  Its  multitudinous  provi- 
sions, to  payment  of  taxes  in  connection  with 
gualiised  electors  or  voting,  is  in  section  241, 
where  the  express  requirement  is  that  the 
payment  of  taxes  shall  be  with  reference  to 
the  year  In  which  he  shall  offer  to  vote,  and 
that  satl8fact(»7  evidence  that  he  has  paid 
said  taxes  shall  be  produced  to  the  officers 
holding  the  election.  Then  and  there,  at  the 
Section,  and  by  tbe  officers  holding  it,  that 


matter  Is  to  be  attended  to,  according  to  the 
constitution.  Section  243  of  the  constitution 
does  not  afford  a  reason  for  qualifying  the 
observation  made.  It  seems  singularly  mis- 
placed in  the  article  on  "Francliise."  It  im- 
poses a  poll  tax  in  aid  of  the  common 
schools,  and  has  no  sort  of  connection  witli 
the  franchise,  except  incidentally,  as  nonpay- 
ment of  a  p(dl  tax  may  operate,  by  virtue  of 
section  241  of  the  constitution,  to  cause  a 
denial  of  the  rl{^t  to  vote.  Its  sole  oftce  is 
to  provide  for  a  poll  tax,  and  can  have  no 
Influence  on  the  matter  under  consideration. 
It  would  be  better  placed  in  article  8,  "Edu- 
cation." While  th"  occurrence  of  a  special 
election  within  four  months  after  reglstra- 
ti(Ki  does  not  invalidate  regtatration,  and  the 
fact  that  such  an  election  has  been  ordered 
and  Is  to  occur  does  not  affect  the  light  to 
be  registered,  persons  registered  are  not  en- 
titied  to  vote  at  an  election  held  within  four 
months  after  their  being  registered.  Secticm 
251  of  the  constitution  declares  that  "electors 
shall  not  be  registered  within  four  months 
next  before  any  election  at  which  they  may 
offer  to  vote;"  not  that  registration  shall  not 
be  had  within  four  months  of  an  election, 
but  It  must  be  one  at  which  tbe  elector  offers 
to  vote.  Whether  or  not  one  will  offer  to 
vote  is  a  future  ev«it  Tbe  effect  of  the 
singular  form  of  expression  employed  by  this 
section  must  be,  from  the  natm-e  of  things, 
not  to  prohibit  registration  within  four 
months  of  an  election,  but  to  establish  the 
rule  that  four  months  shall  elapse  between 
one's  registration  and  his  right  to  vote. 
There  is  nothing  In  the  constitution  inhibit- 
ing being  registered  at  any  ume,  even  on  the 
day  of  an  election,  but  it  does  declare,  in 
effect,  tluit,  although  registered,  one  shall 
not  vote  at  an  eleqtion  held  within  four 
months  of  his  reglstratioo.  This  is  tbe  mle 
established  for  elections  contemplated  by  the 
constitution.  The  statutes  providing  for  an 
election  to  determine  whether  liquors  shall 
be  sold  in  a  county  contain  no  spedflc  pro- 
vision as  to  the  qualificattons  of  electors, 
but  contain  such  general  regulations  as  to 
authorize  the  assumption  tiiat  the  Sectors 
meant  whose  votes  are  to  determine  the 
question  are  those  who  would  be  oitttied  to 
vote  at  any  election  h^d  in  pursuance  of  the 
constituticm  and  laws  of  the  state;  and  as 
the  rule  for  such  elections  Is  that  a  per8<»i 
shall  not  vote  at  one  held  wltiiin  four 
months  of  his  registration.  It  must  apply  to 
the  special  election  to  determine  as  to  the 
sale  of  liqu(»s  in  a  county.  The  Code  is  to 
be  considered  as  a  whole,  and  with  retet&ace 
to  the  constitution,  and,  tiras  viewing  It,  the 
construction  is  Justified  that  the  terms  "legal 
votes,"  as  used  in  sections  1619,  1620,  of  the 
Code  of  1892,  mean  those  which  would  be 
legal  votes  at  an  election  contemplated  by 
the  constitution  and  laws. 

It  results  from  these  views  that  the  regis- 
trar was  improperly  ord^ed  to  desist  from 
registering  any  persons  until  after  the  eleo 
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ilon  to  be  bdd  on  the  14tli  Ootober,  1883, 
and  to  refuse  to  register  at  any  time  such  aa 
had  not  paid  certain  taxes,  but  that  persons 
registered  within  four  months  of  the  electlcm 
will  not  be  entitled  to  vote  tbereat,  even 
though  otherwise  qualified.  The  learned  cir- 
cuit Judge  failed  to  draw  the  proper  distinc- 
tion between  the  rl^t  to  register  and  the 
light  to  vote,  as  the  legislature  did,  and  er- 
roneously assumed  the  validity  of  section 
3612  of  the  Code  of  1892,  wbo'eln  we  have 
shown  it  to  be  unconstitutional  and  void. 
The  Judgment  Is  reversed,  and  the  petition 
for  mandamus  is  dismissed. 


(Tl'HtW.  «) 


GOFF  V.  C!OLB. 


(Supreme  Court  of  Mississippi.    Oct  30,  1893.) 

PaRTITIOK— EVIDENOB  OF  TiTLB— ADVBBSB  POS- 
SESSION. 

1.  In  partition,  where  complainant  claims 
title  under  her  jrrandmother,  and  there  is  evi- 
dence that  a  portion  of  the  land  was  conveyed 
by  complaioant's  ancestor  in  1873,  she  is  not 
Mititled  to  partition  therein,  ttioagh  from  the 
records  there  is  ground  for  the  conjectare  that 
in  some  nndisclosed  way  the  tiUe  was  reac- 
qaired  by  the  grandmother. 

2.  Adverse  possession  is  not  proven  by  evi- 
dence of  statements  by  the  claimant's  ancestor 
that  he  was  in  possession,  where  the  nature  of 
the  land,  whether  wild  or  cultivated,  or  the  na- 
ture and  character  of  the  possession,  are  not 
shown. 

Appeal  from  chancery  court.  Sunflower 
count}-;  W.  R.  Trigg,  Chancellor. 

Partition  by  Inez  Cole  against  J.  M.  Ooff. 
From  a  decree  in  favor  of  complainant,  de- 
fendant appeals.    Reversed. 

R.  N.  Millar,  for  appellant  J.  S.  Sexton, 
for  appellee. 

WOODS.  J.  The  contention  of  the  coun- 
sel for  appellnnt  is  correct,  and  the  decree  of 
the  court  below  is  erroneous  to  the  extent 
complained  of.  Inez  Cole  was  not  entitied 
to  partition,  on  the  state  of  facts  disclosed 
In  the  record,  In  the  347  acres  of  land  con- 
veyed away  to  G.  W.  Joiner  and  Stephen 
Brown  by  George  Watts,  attorney  in  fact 
of  Benjamin  F.  and  Elizabeth  J.  Martin,  In 
the  year  1873.  These  lands  are  not  shown 
by  any  evidence  before  us  to  have  ever  been 
recotuveyed  to  Elizabeth  J.  Martin,  through 
whom  appellee  claims  titie.  It  is  quite  true, 
as  counsel  for  appellee  states  in  support  of 
his  position  on  this  itoint,  that  the  witness 
Barry  does  depose  and  say,  (referring  to 
the  lands  generally  In  Sunflower  county 
owned  by  the  Martins:)  "He  [Martin]  sold  it 
to  a  man  named  Burch.  He  afterwards 
took  It  back  from  Burch,  and  sold  it  two  or 
three  times,  and  took  it  back.  He  never 
could  make  it  stick."  But  this  statement  Is 
not  altogether  accurate;  that  is  to  say.  It  is 
Incorrect  as  to  these  347  acres  sold  and  con- 
veyed by  George  Watts,  the  attorney  in  fact 
Of  B.  F.  and  B.  J.  Martin.    From  the  record. 


taken  as  a  whole,  there  Is  ground  for  con- 
jecture that  these  347  acres  were  reacquired 
in  some  way  by  EUzabeth  J.  Martin  in  some 
undisclosed  way,  but  there  is  no  evidence  on 
which  to  rest  a  well-grounded  belief  that 
such  was  the  fact  So  far  as  appears  by 
this  record,  the  titie  yet  lodges  where  it  was 
placed  by  George  Watts,  attorney  in  fact,  in 
187&  Equally  unsatisfactory  Is  the  effort  to 
maintain  the  right  to  partition  of  these  par- 
ticular 347  acres  by  Inez  Cole  on  the  ground 
of  notorious  adverse  possession  for  more 
than  10  years  in  Elizabeth  J.  Martin  and  her 
heh^.  The  evidence  as  to  possession  is  al- 
most wholly  the  merest  hearsay;  and  It  Is, 
moreover,  so  vague  and  definite  as  to  for- 
bid its  application  specifically  to  these  lands 
whose  title  is  disputed.  The  full  extent  and 
etfect  of  the  evidence  is  that  Benjamin  F. 
Martin  said  he  was  in  possession  of  tiie 
Sunflower  lands.  What  the  nature  and  char- 
acter of  these  347  acres,  whether  wild  or  In 
cultivation,  whether  Improved  and  Inhabited 
or  part  of  a  wilderness,  or  wliat  the  nature 
and  extent  and  character  of  the  supposed 
possession,  is  not  discoverable  from  the  tes- 
timony taken  In  the  case.  This  is  not  a  case 
where  the  defendant  is  seeking  to  defeat 
the  action  by  showing  an  outstanding  titte 
in  some  third  parly.  It  is  a  case  In  which, 
as  the  proofs  now  stand,  he  seeks,  and  suc- 
cessfully, to  show  that  the  person  demanding 
partition  of  certain  lands  has  no  Interest 
whatever  In  them.  There  was  no  estate  In 
Elizabeth  J.  Martin  remaining  after  the 
Watts  conveyance  in  1873,  and  it  is  vain  to 
suppose  a  tenancy  by  curtesy  In  lands  In 
which  the  wife  had  no  estate.  The  cases 
of  Grifiln  v.  Sheffield,  38  Miss.  359,  and  Day 
V.  Cochran,  24  Miss.  261,  ore  sound  authori- 
ties for  the  position  of  appellee's  counsel, 
but  the  questions  involved  In  those  cases  are 
not  Involved  here.  We  repeat,  the  contro- 
versy here  is  as  to  the  titie  to  347  acres  of 
land.  Appellee  seeks  partition  and  derives 
titie  through  h&:  grandmother,  Elizabeth  J. 
Martin.  The  appellant  denies  that  the  appel- 
lee has  any  titie  whatever,  and  shows  that 
Elizabeth  J.  Martin  conveyed  the  lands  20 
years  ago,  and  never  reacquired  titie.  The 
case  is  widely  different  from  the  case  of 
Martin  v.  Martin,  13  South.  Rep.  267,  (de- 
cided at  the  last  term  of  this  court)  Re- 
versed and  remanded. 

m  Kin.  n?) 

NIOLON  et  al..v.  McDONALD  et  aL 
(Supreme  Court  of  Mississippi.    Oct.  30,  1893.) 

COMPRNSATION   OF  TbTTSTBES. 

Where  a  trustee  makes  a  sale  of  land 
under  a  iiower  and  pays  out  money  for  the  ad- 
vertisement of  notice  of  sale,  required  to  be 
made  under  the  power,  he  is  entitled  to  compen- 
sation' for  his  services,  and  for  necessary  out- 
lays, though  no  provision  for  his  payment  is 
made  in  the  deed. 

Appeal  from  chancery  cpurt   t•aud(H^lale 
county;  W.  T.  Houston,  (Thancellbr. 
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Bm  by  John  M.  Nlolon  and  otbers  against 
Eugb  McDonald  and  others.  From  a  decree 
allowing  a  trustee  compensation  for  services 
in  making  a  sale  under  a  trust  deed,  com- 
idalnants  appeal.    Affirmed. 

L.  B.  Moody,  for  appellants.  Walker  & 
Hall,  for  appellees. 

COOPER,  J.  No  Issue  was  made  by  the 
pleading  touching  the  validity  of  the  appointp 
ment  of  Hall  as  substituted  trustee,  nor  that 
the  amount  claimed  by  him  for  his  services 
as  trustee  was  excessive;  the  position  taken 
by  complainants  b^ing  that  the  trustee  was 
entitled  to  nothing  for  his  services,  because 
he  did  not  In  fact  make  the  sale  under  the 
deed.  We  tteretore  decline  to  consider  and 
decide  upon  these  points.  The  English  rule 
that  a  trustee  is  not  entitled  to  compensation 
for  executing  a  trust  unless  provided  for  by 
the  parties  has  not  been  accepted  in  the  Unit- 
ed States  generally,  nor  in  this  state.  On  the 
contrary.  It  is  settled  in  this  state  that  he 
is  entitled  to  reasonable  compensation.  Shir- 
ley T.  Shattuck,  28  Miss.  14.  The  trustee 
here  has  perfcn-med  some  service  in  the  exe- 
cution of  the  trust,  and  for  this  he  was  en- 
titled to  compensaticMi.  He  had  also  paid  out 
money  tot  advertisement  of  the  notices  of 
sale  in  a  newspaiter,  and  since,  by  the  terras 
of  the  deed,  he  was  authorized  to  so  adver- 
tise, clearly  he  was  entitled  to  be  repaid  for 
this  outlay.   Decree  afflrined. 


(M  MlM.   126) 

ALLEN  et  al.  t.  HILLMAN. 

(Supreme  Court  of  Misedssippi.     Oct,   189L) 

ExEcnroRS— Claims  against  Bstatk — Statutb  or 
LimTATioNS— New  Prouisb— Pbtition  to  Sbix. 
BSAi.  Estate. 

1.  Code,  {  2028,  proTides  that  all  claims 
against  the  estate  of  a  decedent,  whether  due 
or  not  dne,  shall  be  registered  or  be  barred. 
Section  1814  provides  that  the  clerk  of  the 
chancery  court  "may  allow  and  register 
claims"  against  an  estate.  Section  2062  pro- 
vides that  the  presentation  of  a  claim,  and 
having  it  registered,  as  required  by  law,  shall 
stop  the  running  of  the  general  statute  of  lim- 
itations as  to  such  claim.  Hdd  that,  where 
the  creditor  procures  his  claim  to  be  re^stered, 
the  statnte  of  limitations  ceases  to  run,  regard- 
less of  whether  or  not  the  proof  of  the  claim 
is  sufficient  to  make  it  a  voucher  to  the  per- 
sonal representative. 

2.  Under  Code,  S  2017,  which  provides  that 
any  creditor  of  a  decedent  who  has  "procured 
his  claim  against  the  estate  to  be  registered" 
has  Ihe  right  to  file  a  petition  for  the  sale  of 
land  of  the  decedent  for  the  payment  of  debts, 
snch  creditor  may  file  such  petition,  though 
there  is  some  want  of  conformity  in  the  proof 
of  the  claim  to  the  requirement  of  the  statnte, 
and  such  proof  is  insufiScient  to  make  it  a 
voucher  to  the  personal  representative. 

8.  LettMS  which  merely  acknowledge  an 
indebtedness  by  the  writer  to  the  person  to 
whom  they  are  addressed,  but  do  not  refer  to 
any  particniar  account,  or  mention  the  amount 
of  the  debt,  and  which  were  not  written  to 
serve  as  an  acknowledgment  or  a  new  prom- 
ise, are  insufficient  to  prevent  the  bar  of  the 
statute  of  limitations. 


Appeal  from  chancery  court,  Hinds  county; 
H.  C.  Conn,  Chancellor. 

Petition  by  Walter  Hillman  against  W. 
O.  Allen,  administrator  of  the  estate  of  Mrs. 
S.  C.  .Banks,  deceased,  and  others,  for  the 
sale  of  certain  lands  belonging  to  such  estate 
for  the  payment  of  a  claim  due  therefrom  to 
petitioner.  From  a  decree  allowing  part  of 
petitioner's  claim,  both  parties  appeal.  Re- 
versed and  rendered. 

Mrs.  Banks  died  in  September,  1884,  and 
letters  of  administration  on  her  estate  were 
granted  to  defendant  Allen,  January  17, 
1887,  and  on  February  22d  he  published  no- 
tice to  creditors  to  prove  their  claims.  Plaln- 
tur,  as  a  creditor,  filed  this  petition  against 
the  administrator  and  heirs  to  sell  lands  to 
pay  an  account  claimed  to  be  due  to  him 
from  deceased.  The  claim  was  an  account 
for  books,  tuition,  etc.,  from  1871  to  June 
23,  1885.  The  account  had  attached  an  affi- 
davit, dated  November  9, 1887,  "that  the  with- 
in account  is  true  and  correct,  and  that  no 
part  has  been  paid  except  what  has  been 
credited."  It  was  IndtHsed,  "Registered 
Nov.  9tfa,  1887,"  and  listed  hi  registry  of 
dalms.  There  were  several  credits  on  the 
account,— some  for  farm  products,  and  some 
for  cash.  The  last  credit  was  dated  Novem- 
ber 17,  1883.  The  petition  averred  that  it 
was  a  mutual,  open,  current  account,  and 
the  account  was  made  an  exhibit  to  the 
bill.  There  was  a  demurrer  to  this  petition, 
which  was  overruled.  Defendants  then  an- 
swered, denying  that  the  account  was  a 
mutual  account,  and  d«iyi&g  that  deceased 
had  any  account  against  plaintiff,  and 
averred  that  the  It^ns  on  the  account  were 
made  and  accepted  as  payment  They  also 
denied  that  any  amount  is  due  on  the  ac- 
count, and  pleaded  the  three-years  statute  of 
Umltatioiis.  Tbe  proof  for  plaintiff  waa  his 
boidcs  of  accounts,  the  Isstimony  of  his  wife 
as  to  the  correctness  of  the  account,  and 
various  letters  of  deceased  whl(di  were  re- 
lied on  as  an  admission  of  the  debt  The 
letters  do  not  refer  to  any  particular  account, 
and  do  not  mention  the  amount  of  the  debt 
The  court  held  that  the  petitioner  could  sue, 
that  the  account  was  a  mutual  (»e,  and  that 
all  Items  within  three  years  previous  to  the 
date  of  the  first  item  of  credit  for  tana 
products,  in  1882,  were  not  barred.  An  ac- 
count was  stated  In  accordance  with  that 
opinion,  and  a  final  decree  rendered  in  favor 
of  Hillman  for  $500  of  the  account,  and  or- 
dering the  land  to  be  eeHA.  Defendants  ap- 
peal, and  plaintiff  brings  a  cross  appeal,  con- 
tending that  so  much  of  the  decree  as  did 
not  allow  the  Items  of  his  account  bearing 
date  of  more  than  three  years  before  the 
date  of  the  first  cross  demand  was  ennw. 

D.  Sfaelton,  for  plaintiff.  Calhoon  &  Oreen, 
for  defendants. 

CAMPBELL,  C.  J.  The  demurrer  to  the 
petition  was  properly  overruled,  for  the  pe- 
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titloner  had  "procured  his  dlalm  against  the 
estate  to  be  registered,"  within  the  meaning 
of  section  2047  of  the  Code,'  which  has  re- 
gard to  the  fact  of  registration  rather  than 
the  sufficiency  of  the  proof  of  the  claim  to 
justify  a  voluntary  payment  of  it  by  the 
I>er8ona]  representative  of  the  estate.  Con- 
ceding the  propositions  contended  for  by  the 
learned  counsel  for  the  appellant  Hillman, 
as  to  the  character  of  the  account,  as  be- 
ing a  "mutual  and  open  current  account" 
within  section  2671  of  the  Code,  and  that 
the  statute  of  limitations  began  to  run 
against  it  at  the  date  of  the  last  item  cred- 
ited to  Mrs.  Banks,  which  was  November  17, 
1883,  it  follows  that  all  of  the  account  ac- 
crued three  years  and  six  months  before  the 
registering  of  the  claim,  which  stopped  the 
running  of  the  statute  (Code,  {  20fXi,y  was 
barred,  unless  the  death  of  Mrs.  B.  in  Sep- 
tember, 1885,  interrupted  the  running  of 
time  against  the  claim,  or  unless  the  dalm 
was  saved  by  a  new  promise  or  acknowl- 
edgment It  ia  settled  that  death,  after  the 
statue  of  limitations  commences  to  run  on  a 
cause  of  action,  does  not  stop  it,  and  time 
continues  to  be  counted,  notwithstanding  the 
lapse  of  an  Interval  of  greater  or  less  dura- 
tion after  the  death,  and  before  the  appoint- 
ment of  a  personal  representative,  of  the 
decedent  Abbott  v.  McBlroy,  10  Smedes  & 
M.  100;  Byrd  v.  Byrd,  28  Miss.  144.  Section 
2683  of  the  Code  provides  for  the  contingency 
of  death  during  the  last  year  of  the  time 
required  to  bar  a  daim,  and  In  that  case 
adds  a  period  equal  to  the  portion  of  the 
last  year  expired  before  the  death.  It  is 
admitted  by  Hillman's  counsel  not  to  be  ap- 
plicable here.  The  death  of  Mrs.  Banks  did 
not  interrupt  the  running  of  time  against  the 
claim  of  Hillman,  and  the  bar  was  complete 
in  three  years;  and  ttils  period  expired  be- 
.ore  letters  of  administration  w^e  granted. 
So  much  of  Hillman's  account  as  accrued 
wlljbln  three  years  and  six  months  of  the 
date  of  registering  his  daim  Is  not  barred, 
because,  as  he  could  not  sue  for  six  months 
after  grant  of  administration,  that  time  is 
not  to  be  counted  against  him.  We  think 
the  presentation  of  his  claim,  and  having 
it  registered,  as  required  by  law,  was  suffl- 

•Code,  i  2047,  provides  that  "any  creditor 
of  the  decedent,  who  has  i>rocured  his  claim 
against  the  estate  to  be  registered,  shall  have 
the  riebt  to  file  a  petition,  as  the  executor  or 
administrator  may,  for  the  sale  of  land  or  per- 
sonal property  of  the  decedent,  for  the  payment 
of  debto."  etc. 

•  Code,  §  2062,  provides  as  follows:  "No  suit 
or  action  shall  be  brought  against  an  ezecntor 
or  administrator  on  any  claim  against  the  de- 
cedent, after  the  estate  is  declared  insolvent; 
and  the  presentation  of  a  claim  and  having  it 
registered,  as  required  by  law,  shall  stop  the 
rtmning  of  the  general  statute  of  limitations 
as  to  such  claim,  whether  the  estate  be  solvent 
or  insolvent" 


dent  to  stop  the  running  ot  Uie  three-years 
statute,  without  regard  to  the  suffldency  or 
insufflciency  of  the  proof  of  the  claim  neces- 
sary to  make  it  a  voucher  to  the  administra- 
tor. The  "register  of  daims"  provided  for 
by  section  1822  of  the  Code  Is  intended  to 
show  all  daims  proved  and  allowed  against 
any  estate,  so  that  the  administrator  or  ex- 
ecutor,  distributees  or  legatees,  or  heirs  or 
devisees,  creditors,  and  the  court,— In  fact, 
all  concerned,— may  have  opportunity  to 
know  what  claims  are  made  against  the  es- 
tate. In  order  to  secure  tills  exhibit  "all 
claims  against  the  estate  of  a  deceased  per- 
son, whether  due  or  not  shall  be  registered," 
etc.,  or  be  barred.  Code,  |  2028.  As  it  Is 
made  compulsory  to  present  and  have  reg- 
istered all  daims,  under  penalty  of  loss,  if 
this  be  not  done,  presentation  and  registra- 
tion of  a  daim  is  made  to  stop  the  running 
of  the  general  statute  of  limitations,  and 
also  gives  the  .claimant  the  right  to  apply 
•to  the  court  as  provided  by  section  2047  of 
the  Code.  As  said  above,  it  is  the  fact  ot 
presentation  of  the  daim,  and  having  It 
registered,  to  which  the  statutes  letee  In  sec- 
tion 2047  and  section  2062.  The  clerk  "may 
allow  and  register  daims,"  (Code,  §  1814,') 
and  it  will  not  do  to  hdd  that  the  allowance 
and  registering  a  dalm  go  tor  nothing  be- 
cause of  some  want  of  conformity  In  the 
proof  of  the  daim  to  the  requirement  of  Hie 
statute.  Whether  the  proof  of  the  daim 
be  Buffldent  to  make  it  a  voucher  to  the  per- 
sonal representative  or  not  if  the  daim  Is  al- 
lowed and  registered,  the  object  of  the  sta4)- 
utes  as  to  registration  aiid  Its  effect  is  ac- 
complished. ' 

The  only  remaining  question  Is,  do  the  let- 
ters of  Mrs.  Banks  in  evidence  take  the  case 
out  of  the  operati(m  of  the  statute  of  limita- 
tions? This  question  must  be  answered  in 
the  negative,  In  view  of  the  several  adjudica- 
tions with  reference  to  this  subject  While 
the  letters  show  an  acknowledgment  of  in- 
debtedness by  the  writer  to  Hillman,  they 
were  not  written  to  serve  as  an  acknowledg- 
ment or  promise  of  a  debt  in  ar6ee  to  pre- 
vent the  bar  of  the  statute,  and  are  not  suffi- 
ciently predse  and  definite  as  to  debt,  and 
amount  to  have  that  effect  under  the  estab- 
lished role.  Only  so  mudi  of  the  account 
of  Hillman  as  bears  date  within  three  years 
and  six  months  prior  to  the  date  of  register- 
ing the  dalm  Is  recoverable  upon  this  record, 
and  for  that  he  is  entitled  to  a  decree.  Re- 
versed, and  decree  here.  The  costs  of  the 
appeal  will  be  taxed  against  Hillman,  and 
the  costs  of  the  court  below  against  the 
other  parties. 


•  Code,  §  1814,  provides  that  the  clerk  of  the 
chancery  court,  or  his  deputy,  "may  allow  and 
register  claims  against  estates  being  adminis- 
tered in  the  court  of  which  he  is  derk,  or  dep- 
uty clerk." 
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WILSON  et  al.  t.  McCLENNT. 
(Supreme  Court  of  Florida.    Not.  8,  1893.) 

PABOL  EVIDBNCB  MODIFTISO  WRITTEN  CONTRACT. 

The  rule  that  prevents  any  written  con- 
tract from  being  altered  or  varied  by  parol 
proof  of  another  or  materially  variant  verbal 
contract  or  agreement,  made  at  the  same  time, 
does  not  prohibit  the  establishment  by  parol  of 
a  subsequent  contract  that  alters,  modifies,  or 
chanfres  the  former  existing  written  agreement 
between  the  parties. 

(.Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Dnval  county; 
James  M.  Baker,  Judge. 

Action  In  debt  by  C.  B.  McClenny  against 
Wilson  ft  Hunting,  partners.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal  Af- 
firmed. 

Fleming  ft  Dani^  for  appellants.  John 
fi.  Hartildge,  for  appellee. 

TAYLOR,  J.  The  appellee  sued  the  ap- 
pellants In  debt  to  recover  a  balance  of  |1,- 
500  due  upon  a  contraqt  under  seal,  for  tak- 
ing up  and  loading  upon  cars,  at  an  agreed 
point,  the  rails,  spikes,  and  fidi-bar  connec- 
tions of  a  railroad  of  the  appellants  used  In 
transporting  logs  for  milling  purposes.  The 
cause  was  referred  to  and  tried  before  a  ref- 
oree,  and  resulted  in  a  judgment  for  the  ap- 
peDee  (irialnttff)  In  tlie  sum  of  91fB00,  and 
from  this  Judgment  the  defendants  have  ap- 
pealed. There  was  no  controversy  as  to  the 
contract  upon  which  the  suit  was  brought, 
nor  as  to  the  balance  claimed  to  be  due  there- 
on; but  the  defendants,  Wilson  &  Hunting, 
Interposed  a  plea  of  setoff  thereto,  exhibit- 
ing as  such  set-off  a  promissory  note  for  $1,- 
.500  made  by  the  plaintiff,  payable  to  the  de- 
fendants or  order  60  days  after  Its  date. 
The  plaintiff  did  not  dispute  the  correct- 
ness or  the  Talldlty  of  this  note,  but  alleged, 
by  way  of  repUciatlon  to  the  defendants'  plea 
of  set-off  thereof,  that,  at  the  time  he  gave 
it  to  the  defendants.  It  was  mutually  agreed 
between  them  that  the  defendants  were  to 
accept  and  take  the  timber  standing  on  a 
body  of  land,  for  which  a  part  of  the  money 
raised  from  said  note  was  used  in  purchas- 
ing, and  to  surrender  to  the  plaintiff  the 
said  note,  and  tbat  subsequently  to  the  mak- 
ing of  said  note  the  defendants  reaffirmed, 
and  again  agreed  to  sarrender  said  note  to 
the  plaintiff  whenever  the  plaintiff  executed 
a  bill  of  sale  of  said  timber,  with  license  to 
mter  and  cut  the  same,  and  that  prior  to  the 
institution  of  his  suit  he  had  tendered  to  de- 
fendants a  bill  of  sale  for  said  timber,  and 
had  at  all  times  been  willing,  and  Is  now  will- 
ing, to  execute  and  deliver  such  blU  of  sale, 
and  tenders  the  same  with  his  said  replica- 
tion. 

To  this  replication  of  tiie  plaintiff,  as  the 
flame  was  originally  filed,  the  defendants  in- 
terposed a  demurrer  upon  various  grounds, 
as  follows: 

(1)  Because  the  replication  was  unoertaln. 


in  that  it  did  not  describe  the  lands  upon 
which  stood  the  timber  mentioned  therein. 

(2)  Because  it  did  not  allege  that  the  titie 
to  said  land  was  in  the  plaintiff,  or  that  he 
had  the  right  to  sell  the  timber  thereon. 

(3)  Because  standing  timber  is  a  part  of 
the  realty,  and,  until  sevo'ed  therefrom,  is 
not  the  subject  of  sale. 

(4)  Because  the  replication  is  uncertiiln 
and  evasive,  and  for  other  reasons  is  insuffi- 
cient to  be  r^)lied  to. 

(5)  Because  It  seeks  to  change  the  terms 
of  a  written  contract  by  fraod. 

Upon  the  Intei^sltion  of  this  demurrer, 
the  plaintiff  admitted  the  same,  by  filing  an 
amended  replication.  In  terms  the  same  as 
the  original,  exc^t  that  it  described  the 
lands  upon  which  the  timber  stood,  that  it 
alleged  the  defendants  agreed  to  take  bill  of 
sale  to  In  payment  of,  and  for  a  surrender 
of,  said  note  of  the  plaintiff's.  Upon  the 
filing  of  this  amended  replication,  the  de- 
fendants at  once  Joined  issue  tliereon,  and 
upon  the  issues  thus  made  the  cause  was 
tried,  with  the  result  heretofore  stated. 

The  errors  assigned  are: 

(1)  Oliat  the  qourt  erred  in  receiving  and 
admitting  in  evidence  certain  docummtary 
and  other  evldeice  on  behalf  of  the  plain- 
tiff. 

(2)  In  rinsing  to  admit  evidence  oBered 
on  behaU  of  the  defendants. 

(S)  Hie  court  erred  in  its  findings  of  the 
law. 

(4)  There  was  error  in  rendering  Judgment 
in  favor  of  plaintiff  against  defoidants. 

As  to  the  first  assignment  of.  error  above, 
it  is  too  general,  and  is  faulty  in  not  specl^- 
ing  particularly  the  objectionable  evidence 
thweln  alleged  to  have  been  Improperly  ad- 
mitted; but  we  find  In  the  record  only  one 
objection  made  by  the  defendants  to  the  in- 
troducti<m  of  any  evidenqe  on  b^atf  of  the 
plaintiff,  and  that  was  to  the  introduction  of 
a  bill  of  sale  or  deed  made  by  McCloiny  to 
the  defendants  to  the  standing  timber  on 
the  lands,  as  set  forth  in  the  plaintiff's  repli- 
cation to  the  plea  of  set-off.  No  specific 
ground  of  objection  th^eto  is  stated  in  the 
record,— only  a  bald  objection,  which,  from 
the  record,  seems  to  have  beoi  made  after 
the  paper  was  offered  and  admitted  in  evi- 
dence. And  in  the  brief  filed  here  no  specif- 
Iq  objection  Is  urged  to  same,  except  that  It 
is  contended  that  It  was  not  proved  tliat  It 
had  ever  been  tendered  by  the  plaintiff  to 
the  def«idants  priM'  to  its  introduction  in 
evidence.  The  replication  of  the  plaintiff 
to  the  defendants'  plea  of  set-off,  upon  which 
the  defendants  Joined  Issue  of  fact,  'not  only 
alleges  that  the  plaintiff  had,  aU  along,  been 
ready  and  wining  to  execute  and  deliver 
such  deed  or  bill  of  sale,  but  make  present 
tender  of  such  bill  of  sale  or  deed.  With 
the  Issue  thus  presented  and  Joined,  there 
was  «o  error  In  admitting  the  bill  of  sale, 
M  it  pointedly  sustained  the  allegation  of 
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the  plaintiff's  readiness  and  wUllngness  at 
all  times  to  execute  and  deUver  same,  but 
made  good  his  present  tender  thereof. 

As  to  the  second  assignment  above,  it  Is 
entirety  too  general  to  be  considered;  and, 
besides,  it  has  been  abandoned  here,  since 
nothing  Is  urged  in  the  briefs  applicable 
thereto. 

The  third  assignment  is  Included  in  the 
fourth,  tiuLt  presents  the  question  as  to 
whether,  under  the  pleadings  and  proofs,  the 
referee  erred  In  rraidering  Judgment  for  the 
plaintiff.  The  pleadings  upon  which  the  is- 
sues were  joined  and  tried  present  to  us  an 
Issue  of  fact;  and,  In  their  brief,  the  main 
effort  of  the  defendants  is  to  convict  the 
referee  of  error  in  his  findings  upon  the  facts 
adduced  in  support  and  rebuttal  of  sudi  reit- 
licatlon.  Upon  these  facts,  without  rehears- 
Ing  them  here,  we  think,  with  the  referee, 
that,  although  there  is  conflict  between  the 
statements  of  the  witnesses,  the  preponder- 
ance of  the  evidence  sustains  the  material 
allegations  of  ttte  plaintiff's  repliqp.tion  to  the 
defendants'  plea  of  set-off,  by  which  they 
sought  to  defeat  the  recovery  of  thetar  ac- 
knowledged indebtedness.  As  to  the  point 
made  here  that  it  was  not  permissible  to 
vary  the  terms  of  a  written  contract  by 
parol  testimony,  by  showing  that  the  promis- 
sory note  pleaded  in  set-off  was  payable  in 
timber,  when,  upon  its  face,  it  was  payable 
in  dollars,  the  contention  of  the  appellants 
is  true,  to  this  extent:  ttiat  It  is  not  pwmis- 
sible  to  change  tiie  terms  of  a  written  con- 
tract by  parol  proof  of  any  different  or  ma- 
terially variant  contract  or  agreement,  made 
at  the  time  ol^  or  simultaneously  with,  the 
making  of  the  contract  sought  to  be  varied. 
But  this  rule  does  not  prohibit' the  establish- 
ment by  parol  of  a  subsequent  contract  that 
alters,  modifies,  or  changes  the  former  ex- 
isting agreement  between  the  parties.  The 
replication  of  the  plaintiff  to  the  defendants' 
plea  Df  set-off,  while  it  does  allege  that  it 
was  understood  and  agreed,  at  the  time  the 
note  pleaded  in  set-off  was  made,  that  it  was 
to  be  paid  in  timber,  contalnjs,  also,  iin  aver- 
ment that  subsequently  to  the  maalag  of 
such  note,  the  defendants,  payees  therein, 
again  agreed  to  take  the  bill  of  sale  to  said 
timber  in  cancellation  and  payment  thereof, 
and  we  think  that  the  proofs  sustain  the 
substance  of  this  latter  averment,  although 
the  proofs  do  not  sustain  the  date  alleged  on 
which  such  subsequent  agreement  was  made. 

Upon  the  Issues  as  made  by  the  pleadings, 
and  upon  the  proofs,  we  find  no  error  in 
the  Judgment  and  findings  itf  the  refo-ee, 
and  It  is  therefore  afBrmed. 

(32  Fla.  83S) 

PURNBLL  V.  RBEO. 

(Supieme  Court  of  Florida.    Oct  23,  1893.) 

HOMESTZAD — Alienatio:^  bt  Will. 

Under  the  proviaions  of  aectioa  4,  art. 

10,  Consb  18S5,  where  the  holder  of  the  home- 


stead la  withont  children,  he  or  she  (as  the 
case  may  be)  can  legally  dispose  of  the  home- 
stead by  last  will  and  testament,  subject,  how- 
ever, where  such  disposition  is  made  by  the 
husband,  to  the  widow's  right  to  dower  therein 
as  provided  for  by  statute. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Duval  county;  Jamea 
M.  Baker,  Judge. 

Action  In  ejectment  by  Anna  Pumell 
against  Frances  Reed,  alias  Frances  PumeU. 
Defoidant  had  Judgment,  and  plaintlfl  brings 
error.    Affirmed. 

B.  B.  Hilton,  for  plaintiff  in  error.  M.  O. 
Jordan,  for  defendant  in  error. 

TAYLOR,  J.  The  plaintiff  In  error,  as 
plaintiff  below,  sued  the  defendant  in  error 
in  ejectment  in  the  circuit  court  of  Duval 
county  for  the  recovery  of  a  lot  of  ground 
within  the  corporate  limits  of  the  city  of 
Jacluouyille,  on  the  comer  of  Laura  and 
Orange  streets,  in  area  containing  less  than 
one-fourth  of  an  acre.  The  cause  was  re- 
ferred to  and  tried  by  a  referee,  and  resulted 
in  a  judgment  for  the  defendant,  from  which, 
the  plaintiff  takes  error  here. 

It  appears  from  the  proofs  and  findings 
of  the  referee  that  the  lot  tn  question  is  less 
than  a  half  acre  in  area;  that  It  is  located 
within  the  corporate  limits  of  the  city  of 
Jacksonville;  that  it  was  owned  by  one  Ja- 
cob Pumell,  who  resided  in  a  bouse  located 
thereon,  makin;;  it  his  home,  and  that  he 
died  there  bi  July  or  August,  A.  D.  1888,  the 
legal  title  to  same  still  standing  in  his  name; 
that  he  left  a  lost  will  and  testament,  by 
which  he  devised  the  said  lot  and  all  other 
property  owned  by  him  to  the  defendant, 
Frances  3Eleed,  called  in  the  will  Frances 
Pumell,  which  will  was  duly  probated,  and 
under  the  same  the  defendant  claims  title 
to  the  lot  as  devisee.  From  the  proofs  and 
admlssicms  of  all  parties  the  said  Jacob  Pur- 
uell  died  leaving  no  cliildren  surviving  him. 
It  was  proved  for  the  plaintiff  that  Jacob 
Pomell,  many  years  prlw  to  his  acquisiti<m 
of  this  lot,  was  regularly  and  legally  married 
to  the  plaintlfl,  and  that  thpy  lived  together 
as  busbaud  and  wife  for  several  years,  and 
then  became  separated,  according  to  the 
proofs,  because  of  his  abandonment  of  the 
plaintiff;  and  that  they  lived  apart  from 
each  other  for  several  years  prior  to  hla 
death,  and  thus  lived  apart  from  each  other 
at  the  time  of  his  death;  but  there  is  no  ev- 
idence of  any  divorce,  or  even  any  attempt  at 
divorce,  between  them;  he  in  the  mean  time, 
however,  taldng  the  defendant  to  his  hmne 
on  the  lot  in  question,  and  living  with  her 
there  in  the  capacity  of  his  wife  for  several 
years  prior  to  and  up  to  the  time  of  his 
death. 

The  effort  of  the  plaintiff  was  to  show  that 
the  lot  in  question  was  the  homestead  of 
her  deceased  husband,  Jacob  Pumell,  who, 
though  living  apart  from  her  for  many  years 
prior  to  and  at  the  time  of  his  death,  was 
still  her  husband  de  jure,  no  divorce  legally 
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severing  the  marital  bonds  between  them 
ever  having  been  roidered;  and  that,  while 
this  legal  relationship  of  husband  and  wife 
existed  between  them,  he  could  not,  by  will 
or  otherwise,  alienate  such  homestead  wlth- 
oat  her  consent  Her  effort  was  to  have 
his  will,  devising  the  property  to  the  defend- 
ant, treated  as  a  nullity,  because  of  his  sup- 
posed inability  to  devise  the  homestead  by 
will  without  the  consent  of  the  plaintlfl,  his 
sorviving  legal  wife. 

The  sole  qaestion  presented  fiN:  our  de- 
termination ia,  can  the  husband,  who  dies 
without  children  surviving  him,  devise  the 
homestead  by  wlU  that  is  exempted  to  him 
under  the  constitution  of  Florida  of  1885, 
where  he  leaves  surviving  bim  a  legal  wife, 
without  the  consent,  and  adversely  to  the  In- 
terests, of  such  wife?  Tills  court,  in  constru- 
ing the  homestead  provisions  of  the  C(Mistl- 
ration  of  1808,  has  repeatedly  held  that  the 
homestead  of  a  testator  residing  In  this  state, 
who  dies  leaving  a  wife  and  children,  is  not 
the  subject  of  testamentary  disposition,  but 
that  such  property  remains  as  though  no 
wUl  had  been  made,  and  descends  to  the 
belrs  subject  to  the  right  of  dower  in  the 
widow.  Wilson  V.  Fridenburg,  19  Fla.  401; 
Brokaw  v.  McDougaU,  20  Fla.  212;  Wlls<m 
V.  Fridenberg,  21  Fla.  38tJ.  But  the  precise 
question  here  is  now  presented  for  the  first 
time,  and  must  be  solved  under  tlie  provl- 
si<ms  of  the  constitution  of  1885,  the  husband 
owning  the  homestead  having  executed  ills 
will  devising  It,  and  having  died,  in  1888, 
subsequent  to  the  adoption  and  ratification 
of  the  constitution  of  1885,  and  dying,  too, 
without  children  surviving  him. 

Were  It  not  for  the  preeenoe  of  section  4 
of  the  "homestead  and  exemptions"  article 
(10)  In  the  consUtution  of  1885,  we  would  be 
of  the  opinion  that  the  homestead  was  not 
the  subject  of  testamentary  devise,  and  that 
It  was  Inalienable,  either  by  wiU  or  other- 
wise, when  the  legal  relationship  of  husband 
and  wife  existed,  without  the  CMiaent  of  the 
wife,  and' this  whether  there  were  surviving 
cirildren  or  n«rt;  but  the  sectiwi  referred  to, 
that  was  absent  from  the  former  constitu- 
tt<n  of  1868,  provides  as  follows:  "Noth- 
ing in  this  article  sliaU  be  construed  to  pre- 
vent the  holder  of  a  homestead  from  alien- 
attng  his  or  her  bomestead  so  exempted  by 
deed  or  mortgage  duly  executed  by  himself 
oc  herself,  and  by  husband  and  wife,  if  such 
relation  exists;  nor  if  the  holder  be  without 
children  to  prevent  him  or  her  from  dis- 
posing of  his  cff  her  homestead  by  wlU  in  a 
manner  prescribed  by  law."  In  construing 
tlie  effect  of  section  2  of  the  same  article 
10,  in  the  recent  case  of  Godwin  v.  King,  31 
Fla.  525,  13  South.  Hep.  108,  which  provides 
that  "the  exemptions  provided  for  in  section 
1  shall  Inure  to  the  widow  and  heirs  of  the 
party  entitled  to  such  exemption,"  etc.,  we 
liave  said  that  the  constitution  of  1885  does 
not  undertalce,  any  more  than  did  the  consti- 
tution of  1868,  to  regulate  the  descent  of 


property;  and  that  the  respective  shores  oX 
the  widow  and  heire  are  not  determined  by 
the  homestead  article  in  such  constitution, 
but  are  ajsoertalned  under  the  law  regulating 
dower  and  the  de8c«it  of  property  in  force  in 
this  state;  and,  in  effect,  that  the  homestead 
provisions  of  the  constitution  did  not  affect 
any  of  the  widow's  rights  to  dower,  as  pro- 
vided for  in  the  dower  statutes  as  they  now 
exist;  that  she  vras  aititled  to  dower  under 
the  statute,  notwithstanding  the  homestead 
provisi(Hia  of  the  constitution,  in  all  of  her 
deceased  husband's  property,  real  and  per- 
sonal, including  the  homestead,  and  that  the 
dower  thus  taken  was,  under  the  statute  thm 
and  now  ia'foece,  exempt  from  the  debts  of 
tbe  husband,  independeatly  of  its  immunity 
from  those  debts  under  the  homestead  ex- 
emptions of  the  constitution.  In  brief,  the 
widow's  dower  rights  In  her  husband's  es- 
tate, inclusive  of  that  porHoo  thereof  de- 
nombuited  as  the  "homestead,"  as  provided 
for  in  the  dower  statutes  now  existing,  are 
entirely  unaffected  by  the  homestead  provi- 
sions of  the  constitutloD,  and  remain  the 
same  as  though  the  bomestead  provisions  had 
never  been  ingrafted  into  tliat  Instrument 
One  of  the  tHovislcos  of  our  dower  statutes 
(section  1,  p.  475,  McClel.  Dig.;  section  1830, 
Bev.  St)  Is  that,  "when  any  person  shall  make 
his  last  will  and  testament  and  not  therein 
make  any  express  provision  for  hi»  wife  by 
giving  and  devising  unto  her  such  part  or 
parcel  of  real  and  personal  estate  as  shall 
be  fully  satisfactory  to  her,  such  widow  may 
signify  her  dissent  thereto  in  the  circuit  or 
county  judge's  court  of  the  county  wherein 
she  resides  at  any  time  within  <me  year  after 
the  probate  of  such  will,  and  then  and  in  that 
case,  she  diall  be  enitiaed  to  dower,'.'  eta 
This  statutory  provision,  with  all  the  others 
in  relation  to  dow^  remaios  unchanged  and 
unaffected  by  the  constitutlcm.  The  framers 
of  tiiat  Instrument  In  recognltlcMi  of  the  fact 
that  the  statutwry  provisloDS  for  the  widow's 
Aower  were  liberally  ample^  and  remained 
entirely  imaffected  by  anything  embodied  by 
them  in  the  organic  law,  and  thait  under 
those  statutes  she  was  fully  secured  and  pro- 
tected In  those  rights,  no  matter  what  direc- 
tion the  husband  might  undertake  by  will 
to  give  to  bis  i«operty,  Indusive  of  the 
homestead  portion  thereof,  very  consistently, 
as  we  think,  Ingrafted  into  that  instrument 
the  provision  that  where  there  were  no  chil- 
dren the  husband  could  devise  the  homeeteajd 
by  lost  wIU  and  testament;  the  effect  of 
whlcb,  when  done  in  a  manner  imsatls- 
factory  to  the  surviving  widow,  would  b« 
to  relegate  her  to  the  assertloa  of  her  dower 
rights,  enabling  her,  xmder  the  staitute,;  to 
dissent  thereto,  whldi  disaoit  when  ex- 
pressed in  time,  procticaUy  annuls  tbe  will 
in  so  far  as  It  undertakes  to  dispose  of  any 
part  of  the  estate  to  which  the  widow  would 
be  entitled  as  dower  under  the  statute.  Our 
conclusion  is  that,  under  the  provisions  of 
section  4t,  art  10,  of  the  constitution  of  188S, 
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where  fhe  holder  of  the  homestead  is  without 
children,  he  or  she  (as  the  case  may  be)  can 
legally  dispose  of  the  homestead  by  last  will 
and  testament,  subject,  however,  where  such 
dlEqposltion  is  made  by  the  husband,  to  the 
widow's  right  to  dower  therein  as  provided 
for  by  statute. 
The  Judgment  appealed  from  is  affirmed. 


(32  Fla.  8M} 

B0RDE3N  et  al.  t.  WESTERN  UNION  TBU 
00. 

(Supreme  Court  of  Florida.    Oct  9,  1893.) 

Pleadinos — Dbmdrrer — Pbacticb. 

In  an  action  on  the  case  for  damages,  if 
the  declaration  makes  a  case  entitling  the  plain- 
tiff to  any  recovery  whatever,  even  though  it  be 
only  nominal  damages,  a  demurrer  will  not  lie 
thereto  because  it  claims  other  or  greater  dam- 
ages tlian  the  case  made  legally  entitles  the 
plaintitF  to  recover;  demurrer  not  being  the 
proper  way  to  test  the  extent  of  the  recovery  to 
be  had.  Such  questions  are  properly  raised  and 
settled  by  objections  to  testimony  at  the  trial, 
or  in  the  shape  of  instructions  to  the  jury  as 
to  the  law  applicable  to  the  points  raised. 
(Syllabus  by  the  (3ourt) 

Error  to  clrcnlt  court,  Nassau  county;  W. 
B.  Toung,  Judge. 

Action  (m  the  case  by  N.  B.  Borden  & 
Oa  against  the  Western  Union  Telegraph 
Company.  From  a  judgment  for  defendant 
on  demurrer  to  the  declaraticm,  plaintiCte 
bring  error.    Reversed. 

Cooper  St  Cooper,  for  plaintiffs  in  error. 
John  B.  Hartridge^  tor  defendant  in  error. 

TATLOB.  J.  The  plaintiffs  in  error  sued 
the  d^endant  tdegraph  company  In  the  dr- 
colt  court  of  Nassau  county,  in  case,  to  re- 
cover damages  for  the  emmeous  transmis- 
sion of  a  telegraphic  message.  The  defend- 
ant demurred  to  the  declaration,  the  demur- 
rer was  sustained,  and,  the  plaintiffs  refusing 
to  amend,  flnal  jndgment  on  the  demurrer 
was  altered,  and  from  such  judgment  the 
plaintiffs  bring  the  case  here  on  writ  of  er^ 
ror. 

The  declaration  is  as  follows: 

(1)  "Nathan  B.  Borden  and  William  D.  Wheel- 
wright, partners  doing  business  under  the 
firm  name  of  N.  B.  Borden  and  Company, 
by  Cooper  and  Cooper,  their  attorneys,  sue 
the  Western  Union  Telegraph  Company,  a 
corporation,  for  that  heretofore,  to  wit,  on 
fhe  20th  day  of  August,  A.  D.  eighteen  hun- 
dred and  ninety-one,  the  plaintiffs  as  such 
partners  were  lumber  merchants,  dealing  in 
pine  lumber,  and  buying  and  selling  pine 
lumber,  and  filling  orders  for  pine  lumber, 
and  fhe  said  defendant,  to  wit,  on  the  said 
day,  carried  on  the  business  of  transmitting 
messages  by  telegraph  for  reward  to  de- 
fendant; and  thereupon,  to  wit,  on  the  day 
aforesaid,  in  consideration  that  said  plaintiffs 
would  pay  to  said  defendant,  to  wit,  forty 
cents,  the  defendant  promised  plaintiffs  to 


transmit  correctly  for  them  from  Femandlna, 
In  Nassau  county,  state  of  Florida,  to  O. 
F.  Lough  and  Company,  in  the  city  of  New 
York,  the  message  f<^owIng,  to  wit:  "Four- 
teoi  dollars  Is  best  we  can  do.  Answer.' 
And  the  plaintiffs  paid  the  said  defendant 
forty  cents,  and  all  conditions  were  perfum- 
ed, and  all  things  happened,  and  all  times 
elapsed,  necessary  to  entitle  the  plaintlffB 
to  have  said  message  correctly  transmitted 
by  defendant  as  aforesaid;  yet  defendant 
did  not  correctly  transmit  to  said  O.  F. 
Lough  and  Company  the  said  message  as 
aforesaid,  and  transmitted  to  them  another 
and  different  message,  as  follows,  to  wit: 
'Fifteen  dollars  is  best  we  can  do.  Answer.' 
And  the  said  message  of  plaintiffs  being  to 
inform  said  O.  F.  Lough  and  Company,  with 
whom  plaintiffs  were  then  negotiating  for  the 
sale  by  plaintiffs  to  them  of  a  large  quantity  of 
pine  lumber,  of  the  price  at  which  plaintiffs 
would  sell  them  such  lumber  at  Femandina. 
aforesaid,  and  by  reason  of  the  said  change 
and  error  in  the  said  message  which  was  so 
transmitted  by  said  defendant  as  aforesaid, 
plaintiffs  lost  an  order  from  and  the  sale 
to  said  G.  V.  Loupli  and  Company  of  a  lai-^ 
quantity  of  pine  lumber,  to  wit,  one  million 
feet  thereof,  at  Femandlna,  af(^e8ald,  at 
the  price  of  fourteen  dollars  per  thousand 
feet  thereof,  and  with  the  profit  there<Hi  to 
plaintiffs  of  two  dollars  and  fifty  cents  per 
thousand  feet  thereof,  which  lumber  would 
have  been  so  sold  by  plaintiffs,  and  which 
profit  would  have  been  so  made  and  received 
by  plaintiffs,  if  The  said  first-mentioned  mes- 
sage had  been  correctly  transmitted  by  de- 
fendant as  aforesaid,  to  the  damage  ct  plain- 
tiffs in  the  premises  of  forty-five  hundred 
dollars.  Wherefore  plaintiffs  bring  this  suit 
"(2)  And  for  that  heretofore,  to  wit,  on 
the  20th  day  of  August,  A.  D.  eighteen  hun- 
dred and  ninety-one.  the  plaintiffs,  a<<  such 
partners,  were  lumber  merchants,  dealing  In 
pine  lumber,  and  buying  and  seUing  pine 
lumber,  and  filling  orders  for  pine  lumber, 
and  the  said  defendant,  to  wit  on  said  day, 
carried  on  the  business  of  transmitting  mes- 
sages by  tclegmph  for  reward  to  defendant; 
and  thereupon,  to  wit,  on  the  day  aforesaid, 
in  consideration  that  said  plaintiffs  would 
pay  to  said  defendant,  to  wit,  forty  coits, 
the  defendant  promised  plaintiffs  to  transmit 
carefully  for  them  from  Femandlna,  In  Nas- 
sau county,  state  of  Florida,  to  O.  F.  Lough 
and  Company,  in  the  dty  ot  New  York,  the 
mesi^age  following,  to  wit:  'Fonrteai  dollars 
is  best  we  can  do.  Answer.'  And  the  plain- 
tiffs paid  the  said  defendant  said  forty  cents, 
and  all  conditions  were  performed,  and  all 
things  happened,  and  all  times  elapsed,  nec- 
essary to  entitle  the  plaintiffs  to  have  said 
message  carefully  transmitted  by  defendant 
as  aforesaid;  yet  defendant  did  not  carefully 
or  correctly  transmit  to  said  Q.  F.  Lough 
and  Company  the  said  message  as  aforesaid, 
and,  by  the  carelessness  and  negligence  of 
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defendant,  Its  agents  or  employes,  transmit- 
ted to  them  finother  and  different  message, 
as  follows,  to  wit:  'Fifteen  dollars  is  best 
we  can  do.  Answer.'  And  the  said  mes- 
sage of  plaintiffs  being  to  inform  said  O.  F. 
Louf^  and  Ompany,  with  whom  plaintiffs 
were  then  negotiating,  for  the  sale  by  plaln- 
ttffs  to  them  of  a  large  quantity  of  i)ine  lum- 
ber, of  the  prices  at  which  plaintiffs  would 
seQ  them  such  lumber  at  Femandina,  afore- 
said, and  by  reason  of  the  said  change  and 
error  in  the  said  message,  which  was  so 
transmitted  by  said  defendant  as  aforesaid, 
plaintiffs  lost  an  order  from  and  the  sale  to  said 
O.  F.  liOUgh  and  Company  of  a  large  qunuti- 
ty  of  pine  luml>er,  to  wit,  one  million  feet 
thereof  at  Femandina,  aforesaid,  at  the  price 
of  f oiurteen  dollars  per  Uiousand  feet  thereof, 
and  with  the  profit  thereon  to  plaintiffs  of 
two  dollars  and  fifty  cents  per  thousand 
feet  thereof,  which  lumber  would  have  been 
so  sold  by  plaintiffs,  and  which  profit  would 
hare  been  so  made  and  received  by  plain- 
tiffs. If  said  first-mentioned  message  had  l>een 
corriectly  transmitted  by  defendant  as  afore- 
said, to  the  damage  of  plaintiffs  in  the  prem- 
ises of  forty-five  hundred  dollars.  Wherefore 
plaintiffs  bring  this  suit 

"(3)  And  for  that  heretofore,  to  wit,  on  the 
twentieth  day  of  August,  A.  D.  eighteen  hun- 
dred and  ninety-one,  the  plaintiffs,  as  such 
partners,  were  lumber  merchants,  dealing  in 
pine  lumbtf,  and  buying  and  selling  pine 
lumber,  and  fiJllng  orders  for  pine  lumber, 
and  the  said  defendant,  to  wit,  on  said  day, 
carried  on  the  business  of  transmitting  mes- 
sages by  telegraph  for  reward  to  defendant, 
and  thereupon,  to  wit,  on  the  day  aforesaid. 
In  consideration  that  said  plaintiffs  would 
pay  to  said  defendant,  to  wit,  forty  cents, 
the  defendant  promised  plaintiffs  to  transmit 
carefully  tor  them  from  Femandina,  in  Nas- 
sau county,  state  of  Florida,  to  O.  F.  Lough 
and  Company,  In  the  city  of  New  York,  the 
message  following,  to  wit:  'Fourteen  dcrflars 
is  best  we  can  do.  Answer.'  And  the  plain- 
tiffs paid  the  said  forty  cents,  and  all  con- 
ditions were  performed,  and  all  things  hap- 
pened, and  all  times  elapsed,  necessary  to  en- 
title the  plaintiffs  to  have  said  message  care- 
fully transmitted  by  defendant  as  aforesaid; 
yet  defendant  did  not  carefully  or  correct- 
ly transmit  to  said  O.  F.  Lough  and  Com- 
pany the  said  message  as  aforesaid,  and,  by 
the  gross  carelessness  and  ne^gence  of  de- 
fendant, its  agents  or  employes,  transmitted 
to  them  another  and  different  message  as 
follows,  to  wit:  'Fifteen  dollars  is  best  we 
can  do.  Answer.'  And  the  said  message  of 
plaintiffs  being  to  inform  said  G.  F.  Lough 
and  Company,  with  whom  plaintiffs  were 
then  negotiating  for  the  sale  by  plaintiffs 
to  them  of  a  large  quantity  of  pine  lumber, 
of  the  price  at  which  plaintiffs  would  sell 
them  such  lumber  at  F^nandlna  aforesaid, 
and  by  reason  of  the  said  change  and  error 
in  the  said  message,  which  was  so  transmit- 
ted by  said  defendant  as  aforesaid,  plaintiffs 


lost  the  sale  to  G.  F.  Lou^  and  Company 
of  a  large  gpiantity  of  pine  lumbar,  to  wit, 
one  million  feet  thereof,  at  Femandina, 
aforesaid,  at  the  price  of  fourteen  dollars 
per  thousand  feet  thereof,  and  with  the 
profit  thereon  to  plaintiffs  of  two  dollars  and 
fifty  cents  per  thousand  feet  thPTeof,  which 
lumber  would  have  been  so  sold  by  plain- 
tiffs, and  which  profit  would  have  been  so 
made  and  received  by  plaintiffs,  if  said  first* 
mentioned  message  had  been  correctiy  trans- 
mitted by  defendant  as  aforesaid,  to  the 
damage  of  plaintiffs  In  the  premises  of  forty- 
five  hundred  dollars.  Wharefore  plaintiffs 
bring  this  suit  And  plaintiffs  claim  of  de- 
fendant four  thousand  and  five  hundred  dol- 
lars." 

The  grounds  of  the  demurrer  thereto  were 
as  follows:  "(1)  As  to  each  and  every  count 
in  said  declaration,  it  is  not  shown  that 
there  is  any  cause  and  effect  between  the 
negligence  alleged  and  the  damages  claimed. 
(2)  Tliat  the  said  declaration  nowhere  shows 
a  proper  averment  that  the  negligence  char- 
ged was  the  proximate  cause  of  the  alleged 
damages.  (3)  The  damages  claimed  are  too 
remote  and  speculative.  (4)  The  damages 
claimed  are  not  the  damages  contemplated 
In  law  under  the  facts  stated.  (5)  The  facts 
set  np  do  not  constitute  a  cause  of  action." 

The  demurrer  in  this  case  should  have  been 
overruled,  because  demurrer  was  not  the 
proper  way  either  to  present  or  have  the 
Issues  settled  that  were  sought  to  be  raised 
thereby.  It  Is  conceded  by  the  counsel  for 
the  appellee,  and  all  the  authorities  agree, 
I  that,  for  such  an  error  in  the  transmission 
of  a  message  by  a  telegraph  company  as  is 
here  made  the  basis  of  this  action,  the  erring 
company  is  liable,  at  least  in  nominal  dam- 
ages or  the  cost  of  the  message,  for  its  mis- 
take. The  plaintiffs,  under  the  declaration  in 
this  case,  even  conceding  every  contention 
of  the  defendant  in  error  to  be  true,  were 
entitied  to  damages,  at  least  to  the  amount 
paid  out  by  them  for  the  transmission  of  the 
message,  and  their  recovery  for  that  sum 
would,  of  course,  carry  with  It  in  their  favor 
the  costs  of  the  suit  The  proper  way  to 
have  raised  the  question  presented  as  the 
grounds  of  this  demurrer  was  by  objections 
to  testimony  at  the  trial,  or  In  the  shape  of 
instructions  to  the  jury  as  to  the  law  appli- 
cable to  the  i)olnts  raised.  Where  anything 
is  legally  recoverable  in  a  suit,  demurrer  Is 
not  the  way  to  test  the  extent  of  recovery. 
In  support  of  this  questita  ot  practice  we 
cite  the  case  of  Daughtery  v.  Telegraph  Co., 
75  Ala.  168,  without  reference  to  the  rule  for 
the  admeasurement  of  damages  in  cases 
growing  out  of  negligence  in  the  transmission 
of  cipher  or  nnintelllgible  messages  by  such 
companies.  Logan  v.  Telegraph  Co.,  84  HI. 
468. 

The  Judgment  of  the  comrt  below  Is  re- 
versed, with  directions  to  overrule  the  de- 
fendant's demurrer  to  the  plaintiffs'  decla- 
ration. 
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BOHDBN  et  al.  t.  INTERNATIONAL 
OCEAN  TEL.  CO. 

(Supreme  Court  of  Florida.    Oct  9,  1893.) 

Brrar  to  circuit  court,  Nassau  county;  W.  B. 
Tonng,  Judge. 

Action  on  the  case  by  N.  B.  Borden  &  Co. 
against  the  International  Ocean  Telegraph 
Company  to  recover  damages  for  the  erroneous 
transmission  of  a  message.  From  a  judgment 
for  defendant  on  demurrer  to  the  declaration, 
plaintiffs  bring  error.    ReTarsed. 

Cooper  &  Cooper,  for  plaintifCB  in  etmt.  Jcrim 
B.  Hartridge,  lor  defendant  in  error. 

TAY1/)R,  J.  At  the  present  term  we  have 
passed  upon  a  case  brought  here  upon  writ  of 
error  by  the  plaintiffs  in  error  in  this  case 
against  the  Western  Union  Telegraph  Company, 
as  defendant  in  error,  (13  South.  Rep.  876.)  in 
which  tile  declaration,  pleadings,  and  orders 
brought  here  for  review  were  identical  with 
this  case.  Indeed,  with  the  exception  of  the  dif- 
ferently named  defendants,  the  records  in  the 
two  cases  are  practically  duplicates,  the  one  of 
the  other.  The  cause  of  action  is  the  same  in 
both  cases.  What  is  said  in  that  case  applies 
in  every  particular  to  this.  Without  reiterating, 
therefore,  the  judgment  of  the  court  below  in 
this  case  is  likewise  reversed,  with  directions 
to  overrule  the  defendant's  demurrer  to  the 
plaintiff^  declaration. 


HODGES,  Tax  Collector,  t.  C!0FFBB. 
(Supreme  Court  of  Mississippi.  Oct  80,  1893.) 
Taxatioh— DBUNQtnssT  Taxes— Damaoeb— When 
AtrrHORiZEO. 
Meridian  City  Charter,  {  4,  provides  that 
10  per  cent  damages  on  all  city  taxes  not  paid 
by  December  15th  shall  accrue  and  be  col- 
lected, but  that  "the  collector  shall  only  be  en- 
titled to  10  per  cent  damages  on  all  taxes  col- 
lected by  him  by  seizure  or  sale."  Held,  that 
where  a  citizen  of  Meridian  tendered  the 
amount  of  her  taxes  after  the  prescribed  date, 
which  was  refused,  and  paid  the  damages  in 
addition  to  the  taxes  under  protest,  reserving 
to  herself  the  right  to  sue  therefor,  she  could 
recover  back  the  damages;  the  latter  part  of 
the  secUcm  limiting  the  provisions  of  the  for- 
mer to  taxes  collected  by  seizure  and  sale  of 
personal  property. 

Appeal  from  circuit  court,  Lauderdale  coun- 
ty; S.  H.  Terral,  Judge. 

"Not  to  be  officially  reported.'- 

Action  by  Ella  C.  Coffee  against  G.  M. 
Hodges,  tax  collector  of  the  dty  of  Meridian, 
to  recover  an  amount  alleged  to  have  been 
paid  by  her  in  excess  of  taxes  due  from  her. 
There  was  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Appellee's  taxes  due  to  the  dty  of  Meridian 
for  the  year  1892  on  her  real  and  personal 
property  In  said  dly  amounted  to  $1,833.03. 
Ou  January  81,  1893,  she  tendered  to  appel- 
lant, who  was  the  tax  oollector  for  said  dty, 
the  amount  of  her  taxes.  He  refused  to  re- 
ceive said  sum,  and  demanded  the  additional 
Burti  of  $183.30  as  damages  accrued  by  reason 
of  the  noupayment  of  the  taxes  by  the  15tU  day 
of  December,  1892.  On  February  6,  1893, 
appellee  paid  to  the  tax  collector  the  full 
amount  of  her  taxes;  also  the  $183.30  de- 
manded as  damages.     She  paid  the  amount 


claimed  as  damages  under  protest,  and  re- 
served the  right  to  sue  for  same.  T^ils  is 
a  stUt  brought  by  api)ellee  against  appellant 
to  recover  the  said  sum  of  $183.30.  Section 
4  ot  the  diart^  of  Meridian  provides  "that 
OD  all  dty  taxes  unpaid  after  15th  day  of 
December  of  each  year  ten  per  cent,  dam- 
ages shall  accrue  and  be  collected  after  said 
date."  TUs  section,  after  making  provi^ons 
for  the  sale  of  personal  property  by  the  dty 
cc^ector,  furthw  provides:  "The  ooUector 
shall  only  be  entitled  to  ten  per  cent  dam- 
ages on  all  taxes  odlecfced  by  him  by  seizure 
and  sale."  In  the  court  below  the  case  was 
tried  by  the  court  without  a  Jury  on  ana^pcced 
atatemoit  of  facts  substantially  as  above  set 
forth.  From  a  Judgment  in  favor  of  the 
plaintiff,  defendant  appealed. 

Cochran  &  Bozeman,  for  appelant  Fewdl 
&  Brahan,  for  appellee. 

CAMPBELL,  O.  J.  While  the  first  part  oC 
section  4  of  the  act  of  February  25,  1888, 
amendatory  of  the  charter  of  Meridian,  plain- 
ly declares  that  10  per  cent  damages  <xi  all 
dty  taxes  not  paid  by  the  15th  of  Decem- 
ber shall  accrue  and  be  collected,  the  last 
clause  of  the  same  sectloii  as  plainly  quali- 
fies the  former  provision  by  limiting  it  to 
taxes  collected  by  seizure  and  sale  of  per- 
scmal  property.  The  fact  that  other  sections 
of  the  act  mention  "damages"  does  not  af- 
fect the  operation  of  the  disqualifying  clause, 
and  merely  suggests,  what  would  probably 
be  found  true  if  the  history  of  the  bin  were 
known,  viz.  that  it  was  drawn  to  make  the 
10  per  cent  a  penalty  for  nonpaymoit  of 
taxes  by  December  15th,  and  was  amended 
by  the  last  sentence  of  section  4,  which  com- 
pletely changed  the  scheme  as  to  this,  and 
the  term  "damages"  was  left  In  the  other 
secttoDs.    Affirmed. 


m  Mlas.  (76) 
HANON  et  al.  v.  WEIL  et  al. 
(Supreme  Court  of  Mississippi.    Oct  Ttfm, 
1891.) 

AppsAl^iBLB  Orders  — Cbasob  in  FossassiOR  or 

Pkopebtt. 
An  order  of  the  chancellor  vacating  the 
appointment  of  a  receiver  absolutely  or  coo- 
didonally,  and  directing  a  return  of  the  prop- 
erty to  the  person  from  whom  it  was  taken, 
does  not  change  the  possession  of  property, 
within  the  meaning  of  Code  1880,  g  2311,  al- 
lowing the  chancellor  to  grant  an  appeal  from 
any  interlocutory  order  or  decree  whereby  the 
possession  of  property  is  required  to  be  changed; 
and  an  appeal  will  not  lie. 

Appoal  from  chancery  coort,  Lauderdale 
county;    S.  Evans,  Chancell». 

Creditors'  bill  by  Hanon  &  Sons  and  others 
against  J.  Pollock  &  Cow  and  Wdl  Bros.  A 
receiver  having  been  appointed  to  take 
charge  of  certain  property  which  had  been 
purchased  by  defendants,  the  chanceOor,  in 
vacatlcm,  made  an  Interlocutory  order,  by- 
whlch  he  was  removed,  and  defendants  were- 
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allowed  to  give  a  forthcomloir  bond,  and  take 
poGsessioz)  of  the  property.  From  this  or- 
der the  chancellor  allowed  an  appeal  and  su- 
persedeas. Appellees  move  to  discharge  the 
supersedeas.     Granted. 

MXUer  &  Basklii,  J.  B.  Mcintosh,  and 
Bi'ome  &  Alexander,  for  the  motion.  Au  J. 
Kussell,  opposed. 

OAMPBELIi.  O.  J.  An  appeal  does  not  lie 
from  an  order  ot  a.  cbanoellor  vacating  the 
appointment  of  a  recelTO*  Absolutely  or  con- 
ditionally, and  directing  a  retiim  of  property 
to  the  person  from  whom  It  was  taken.  This 
is  not  a  change  of  the  possession  of  property, 
within  the  contemplation  of  section  2311  of 
the  Code.^  It  is  merely  a  restoraticm  of  the 
status  quo  as  existing  before  the  appointment 
of  the  recelTer.  The  refusal  to  appoint  a 
receiver  may  not  be  appealed  from,  and  the 
removal  of  the  receiver  is  not  appealable. 
Motion  to  discharge  the  supersedeas  is  sus- 
tained. 

m  HIag.  UO) 

FOOTB  T.  DISMUB:BS  et  al. 
(Snpreme  Conrt  of  Mississii^    Oct.  16,  1S93.) 
UiriiAfrruL  DBiuiraB— Tax  Titlb— Rights  or  I»- 

TINTS. 

Code  1880,  {  538,  provides  that  the  ptip- 
chaser  of  land  at  a  sale  for  taxes,  after  one 
year,  and  within  two  years  from  the  date  of 
sale,  may  bring  an  action  of  imlawful  detainer 
for  the  possession  of  the  land,  and  a  judgment 
in  his  favor  shali  he  a  bar  to  any  action  brought 
after  one  year  to  oontrovert  the  title.  BM, 
that  it  is  no  defense  to  such  possessory  action 
that  the  land  belonged  to  a  decedent's  estate,  in 
which  minor  heirs  w»«  interested. 

Appeal  from  clrcolt  court,  Noxubee  county; 
&  H.  Terral,  Judge. 

Action  of  imlawfol  detainer  by  H.  W. 
Foote  against  V.  Q.  Dismukes  and  another, 
for  the  possession  of  land.  Defendants  had 
Judgment,  and  plaintiff  appeals.     Reversed. 

This  action  was  brought  under  Code  1880, 
i  538,  which  provides:  "The  purchaser  of 
land  at  a  sale  for  taxes,  after  one  year  from 
the  date  of  his  purchase,  and  within  two 
years  of  such  date,  and  his  vendee,  shall  be 
oitltled  to  bring  the  action  of  "unLawfid  de- 
tainer* for  the  recovery  of  possession  of  such 
land;  and  a  judgment  in  his  favor  in  said 
action  shall  be  a  bar  to  any  action  in  any 
court  brought  after  one  year  from  such  Judg- 
meat,  to  controvert  the  sold  title  to  said 
land." 

The  lands  In  controversy  were  sold  March 
31,  1880,  for  the  taxes  of  1889,  and  plaintlft 
became  the  purchaser.  On  October  1,  1891, 
plaintUt  filed  his  afflda'rit  for  a  writ  of  un- 
lawful detainer,  before  a  Justice  of  the  peace 
In  Noxubee  county,  against  defendants,  who 
were  In  possession  of  the  land.     A  judgment 

>  Code  1880,  {  2311,  provides  that  the  dian- 
cdlor  may  grant  an  appeal  "from  any  inter- 
locutory order  or  decree  whereby  money  is  re- 
quired to  be  paid,  or  the  possession  of  property 
to  be  diauged,"  etc. 


In  favor  of  plaintiff  was  appealed  to  the  df- 
cult  court  On  the  trial  In  the  circuit  court, 
plaintiff  introduced  his  deeds  from  the  tax 
coUecfor  to  the  lands,  and  rested.  Defend- 
ant D.  O.  Dismukes  testified  that  all  the  land 
in  controversy  belonged  to  the  estate  of  Mrs. 
S.  A.  Dismukes,  deceased;  that  &  A.  Dis- 
mukes died  eight  ot  nine  years  before  the 
suit  was  brought.  Intestate,  leaving,  as  her 
heirs,  himself,  the  surviving  husband,  and 
ten  children,  and  that  no  distributicHi  or  di- 
vision had  ever  been  made  of  the  lands. 
After  aU  the  evidence  was  in,  plaintiff  moved 
to  exclude  all  the  testimony  of  defendant  in 
regard  to  the  title  of  the  land  previous  to 
the  sale  of  said  lands  for  taxes.  This  mo- 
tion was  overruled  by  the  court.  The  court 
then  gave  a  peremptory  Instruction  to  find 
for  the  defendants,  and  plaintlfl  appealed 
from  a  verdict  and  judgment  In  accordance 
with  said  instruction. 

H.  W.  Foote,  for  appellant  A.  a  Bogle, 
tixe  appellees. 

WOODS,  J.  It  is  Impossible  f <»  ua  to 
Imagine  upon  what  theory  of  law  the  court 
below  admitted  the  evidence  of  the  defend- 
ant as  to  the  owdltion  of  the  title  to  the 
lands  In  his  children.  The  action  was  pos- 
sessory, under  section  538,  Code  1880.  Who 
the  delinquent  taxpayers  were,  was  wholly 
immaterial.  What  their  ages,  was  equally 
Immaterial  The  minor  children  of  the  de- 
fendant were  not  parties  to  the  suit;  but, 
if  they  bad  been,  their  minority  did  not  ex- 
empt their  lands  from  taxation.  This  mani- 
fest and  fatal  error  Is  not  attempted  to  be 
maintained  by  appellees'  counsel,  but  his  sole 
reliance  for  an  affirmance  rests  upon  objec- 
tions to  the  bill  of  exceptions  which  are 
technical,  and  are  imsupported  by  a  fair  in- 
terpretation of  the  record.  It  is  sufficient  to 
say  we  do  not  concur  with  connsd  in  his 
contention  on  this  point  Excluding  the  ev- 
idence of  the  defendant,  as  should  have  been 
done,  the  plaintiff,  <hi  the  record  before  us, 
was  entitled  to  have  had  a  x>eremptory 
charge.    Reversed  and  remanded. 


miOss.  669) 
GREENVHiLB   COMPRESS   ft  WARE- 
HOUSE CO.  V.  PLANTERS'  COM- 
PRESS &  WAREHOUSE  CO. 

(Snpreme  Court  of  MississippL    May  8,  1893.) 

CSOBPORATIONS— Ul/TBA  ViRBS  CONTBAOT— Bx- 
rOBCEUENT. 

Two  cotton  compress  companies  made 
an  agreement  to  consolidate,  which  was  out- 
side of  their  powers,  and  pending  the  procure- 
ment of  a  charter  for  the  consolidated  company 
both  plants  were  put  into  the  iiands  of  a  "gov- 
eruing  committee  to  manage.  Subsequently 
the  stoclctaolders  of  one  company  voted  against 
consolidation,  and  it  was  proceeding  to  act  in 
disregard  of  the  agreement,  when  the  other 
company  obtained  an  injunction  against  it  to 
restrain  any  interference  with  the  action  of  the 
"governing  committee."  Held,  that  the  court 
erred  in  granting  and  perpetuating  such  injuno- 
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tlon,  as  it  in  effect  spedflcally  executed  an  ul- 
tra vires  contract,  and  turned  over  the  property 
of  the  defendant  company  to  persons  not  par- 
ties to  the  suit. 

Appeal  from  chancery  court,  Wasliington 
county;  W.  R.  TWgg,  Judge. 

Action  by  the  Planters'  CSompress  &  Ware- 
house CJompany  against  the  Greenville  CJom- 
press  &  Warehouse  CJompany.  Prom  a  de- 
cree in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

The  directors  of  the  GreeavlUe  Compress 
&  Warehouse  Company  and  the  Planters' 
Compress    &    Warehouse    Company    agreed 
with   each   other   to   consolidate  their   two 
corporations  to  form  a  new  one  under  the 
name  of  the  GrecnviUe  Cotton  Press  Associa- 
tion, to  be  chartered  for  that  purpose;  the 
properties  of  each  to  be  merged,  at  the  valu- 
ations of  $90,000  for  the  latter  and  $100,000 
for  the  former.    Pending  the  procurement 
of  a  charter  for  the  latter  and  a  consumma- 
tion of  the  consolidation,  the  directors  of 
the  two  presses  turned  over  both  presses  to 
a  "governing  committee,"  to  take  complete 
possession  of  both,  and  manage  the  same  for 
Joint  benefit    The  proposition  to  consolidate 
was  submitted  to  meetings  of  the  stockhold- 
ers of  each  corpwation  on  the  20th  day  of 
Augost,  1891,  and  was  by  the  stockholders 
|»resent  approved.    Pursuant  to  this  contract 
entered  into,  the  governing  committee  pro- 
ceeded  to   carry   on   the   business    of   said 
presses,  and  in  doing  so  decided,  for  the  pur- 
jtoses  of  economy,  to  run  but  one  press,  and 
to  lease  out  the  other  to  third  parUes.    This 
committee  continued  said  joint  management, 
and  paid  all  running  expenses,  and  divided 
the  net  earnings  of  the  business   between 
appellant  and  appellee  on  the  basis  of  100  for 
appellant  and  90  for  appellee.    This  division 
was  accepted  from  time  to  time  by  both  cor- 
porations.   This  management  of  the  commit- 
tee was  continued  until  November  10,  1891. 
During  the  continuance  of  the  joint  manage- 
ment the  press  of  appellee  was  shut  down, 
and  appellant's  press  was  run  by  the  com- 
mittee.   On  the  10th  day  of  November,  1891, 
the  stockholders  of  appellant  met  and  voted 
"gainst  consolidation.    On  the  same  day,  at 
11  meeting  of  appellant's  directors,  a  resolu- 
tion was  passed  reciting  that,  as  the  Plant- 
ers' Warehouse  Company  had  closed  down 
for  the  season,  it  is  fair  and  right  that  the 
Planters'  Compress  &  Warehouse  Company 
should  have  a  share  of  the  compressing  of 
the  present  cotton  season,  agreeing  to  lease 
appellee's  press,  and  to  pay  them  as  a  rent 
two-fifths  of  the  net  earnings  of  the  season 
as  the  same  may  be  made  by  the  finance 
committee  of  the   Greenville    Compress    & 
Warehouse  Company  on  May  1,  1892.    Upon 
the  passage  of  this  resolution  by  appellant 
it  proceeded  to  ignore  the  management  of 
the  Joint  committee,  and  to  appropriate  to 
itself  all  the  earnings  of  the  whole  com- 
pressing and  warehousing  business.    Appel- 


lee thereupon  filed  Its  bil!  In  the  chancery 
court  of  Washington  county,  setting  up  such 
of  the  above  facts  as  were  in  their  knowl- 
edge, and  asking  for  a  discovery  as  to  the 
remainder,  and  asking  that  appellant  be  re- 
strained from  any  interference  with  the  op- 
erations of  the  joint  committee  until  the  end 
of  the  cotton  season,  or  until  said  corp<nra- 
tlons  should  be  merged  Into  one,  and  that 
said  joint  contract  be  enforced  as  to  the 
division  of  the  profits  of  the  joint  business 
through  such  i>eriod.  On  these  facts  a  re- 
straining order  was  granted  by  the  chancd- 
Iw.  A  motion  was  made  to  dissolve  the 
injunction,  but  it  was  overruled,  and  the 
property  retained  within  the  control  of  the 
joint  committee  until  the  Ist  day  of  July, 
1892,  by  a  decree  of  the  chancellor.  Appel- 
lant answered  the  bill,  and  made  its  answer 
a  cross  bill  for  an  account  of  the  earnings  as 
received  by  appellee,  which  was  dismissed. 
The  joint  committee  made  a  report,  showing 
Its  distribution  of  the  net  earnings  for  the 
season,  and  filed  the  same,  and  the  court 
entered  its  final  decree  confirming  the  same. 
From  this  decree  appelant  prosecutes  this 
appeal 

Skinner  &  Lewentball,  Dor  appellant.   Jayne 
&  Watson,  tor  appellee. 

COOPER,  J.  The  agreement  between  the 
directors  of  the  respective  companies  was 
clearly  beyond  the  corporate  powers  of  either 
company  to  make,  and  it  had  not  been  fully 
executed  when  the  aipipellant  withdrew  from 
it.  There  are  some  decisions  which  proceed 
on  the  apparent  postulate  that  an  ultra  vires 
agreement  executed  fully  by  one  of  the  cor- 
porations, or  so  far  executed  that  the  status 
quo  cannot  be  restored,  may  be  made  the 
basis  of  an  action;  but  in  many  of  these 
cases  It  will  be  found  that  the  measure  of  re- 
covery would  be  the  same  whetha:  the  in- 
jury done  to  the  plaintiff  by  the  failure  of 
the  defendant  to  perform,  or  the  benefit  re- 
ceived by  the  defmdant  under  the  agree- 
ment, is  taken  as  the  standard.  Cases  of  this 
8<H:t  may  therefore  be  well  afislgned  to  that 
other  and  far  mace  numwous  class  In  which 
the  right  of  recovery  is  not  rested  on  the  in- 
valid agreement,  but  Is  recognized  to  exist, 
notwithstanding  the  agreement,  ux>on  the 
principle  that  the  defendant  may  not  re- 
pudiate the  contract,  and  yet  retain  the 
benefit  which  has  l>eai  derived  under  It. 
The  decided  weight  of  authority  in  England 
nnd  America  Is  that  no  action  lies  on 
the  Invalid  contract;  that  no  decree  can 
bo  made  by  a  court  of  equity  for  its 
specific  perfwmance,  nor  a  recovery  had 
at  law  for  Its  breach;  but  that  by  proceeding 
in  the  proper  court  the  plaintiff  may  re- 
cover to  the  extent  of  the  benefit  received 
by  the  defendant  from  the  execution  of  the 
agreement  by  the  plaintiff.  Pennsylvania  R. 
Co.  T.  at.  Louis,  etc.,  R.  Co.,  118  U.  S.  290,  6 
Sup.  Ct  Rep.  1094;   Davis  v.  Raih^wd,  131 
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Mass.  268;  Pearce  v.  Railroad,  21  How.  441; 
Railroad  C!o.  v.  RIche,  L.  R.  7.  H.  L.  653,  L. 
R.  9  Exch.  224;  In  re  Cork  &  Y.  Ry.  Co.,  4 
Oh.  App.  748.  The  chancellor,  by  the  very 
extraordinary  course  puTBued  In  this  case, 
has  not  only  specifically  executed  the  ultra 
vires  agreement,  but  has  done  It  by  a  per- 
emptory Injunction,  by  taking  the  property 
of  the  aippeUant  from  its  possession  and  turn- 
ing It  over  to  persons  not  parties  to  the  suit, 
and  vrho  were  not  appointed  receivers  of  the 
court  At  the  final  hearing  the  court  found 
itself  in  the  anomalous  position  of  not  be- 
ing in  condition  to  afford  relief  by  final  de- 
cree because  pending  the  suit  the  def^idant 
had  worked  out  Its  own  redress  by  receiving 
from  the  "Joint  committee"  provided  tor  by 
the  agreement,  which  it  relies  on,  its  propor- 
tion of  the  proceeds  of  the  enterprise.  The 
court  therefore  dismissed  the  complainant's 
bill.  It  is  to  be  regretted  that  an  amicable 
settlement  was  not  agreed  on  by  the  parties. 
The  complainant  should  have  promptly  ac- 
cepted the  offer  made  by  the  defendant  to  al- 
low it  two-fifths  of  the  net  proceeds  of  the 
season's  work.  In  view  of  the  condition  in 
which  the  matter  has  been  brought  by  the 
com«e  pursued  by  the  court  below  It- may 
be  difficult  to  reach  a  complete  settlement 
along  strictly  legal  lines.  The  extent  of  the 
right  of  the  complainant  is  sufficiently  indi- 
cated by  what  we  have  said.  We  shall  not 
now  attempt  to  direct  in  what  manner  the 
account  should  be  taken,  but  will  only  re- 
verse the  decree,  and  remand  the  cause  for 
further  proceedings.    It  is  so  ordered. 


(71  Hlu.  79 

AVANT  V.  STATE. 
(Supreme  Court  of  Mississippi.    Nov.  13,  1893.) 

Abson — ^Insiothbst — Dbschiption  or  Offense- 
Evidence. 
Where  an  indictment  charged  defendant 
with  burning  a  "cotton  house,  worth  $10,  in 
which  was  then  and  there  1,000  pounds  of 
seed  cotton,  worth  $15,  the  said  cotton  house 
and  cotton  being  then  and  there  Ihe  property  of 
S.,"  an  instructKHi  that  if  the  jury  believed  the 
cotton  bnmed  belonged  to  S.  they  should  con- 
vict, is  fatally  erroneous,  though  there  was  evi- 
dence that  the  cotton  as  well  as  the  house  was 
burned:  the  offense  of  burning  the  cotton  not 
bting  charged  in  the  indictment 

Appeal  from  circuit  court,  Panola  county; 
Eugene  Johnson,  Judge. 

"To  be  officially  reported." 

Eillls  Avant  was  convicted  of  arson,  and 
appeals.    Reversed. 

P.  H.  Lowrey,  for  appellant  Frank  John- 
ston, Atty.  Gen.,  for  the  State. 

CX)OPBR,  J.  The  appellant  appeals  from 
a  conviction  for  arson.  The  indictment 
charges  that  ''Hillis  Avant  late  of  the  coun- 
ty and  district  aforesaid,  on  the  16th  day  of 
May,  1892,  in  said  county  and  district  did 
unlawfully,  willfully,  feloniously,  and  ma- 
liciously set  fire  to  and  bum  u  certain  cot- 
V.18SO.U0.26— 56 


ton  house,  worth  ten  dollars,  in  which  was 
then  and  there  one  thousand  pounds  of  seed 
cotton,  worth  fifteen  dollars,  the  said  cotton 
house  and  cotton  being  then  and  there  the 
property  of  S.  E.  Holoomb,  with  the  intent 
of  him,  the  said  HilUs  Avant  to  wlUfnlly, 
feloniously,  and  maliciously  injure  him,  the 
said  S.  E.  Holoomb."  On  the  trial  the  fiict 
was  developed  that  the  house  alleged  to 
have  been  burned  was  the  property  of  the 
father  of  S.  E.  Holcomb;  that  it  was  burned 
on  the  night  of  January  25,  1891,  and  that 
the  cotton  it  contained  was  the  cotton  of  S. 
E.  Holcomb.  All  that  appears  in  evidence  in 
rdation  to  the  ownership  and  possessiO'n  of 
the  house  is  the  foUowing,  which  Is  taken 
from  the  testimony  of  the  witness  S.  B.  Hol- 
comb: "The  land  belonged  to  my  father,  but 
I  worked  it  the  year  before  the  pen  [housej 
was  burned.  The  cotton  in  the  pen  belonged 
to  me.  My  brother  helped  to  make  it  but  I 
had  bought  his  Interest  before  the  cotton  was 
burned.  My  brother  and  -I  worked  the  land 
together."  On  the  request  of  the  state  the 
court  instructed  the  Jury,  inter  alia,  as  fol- 
lows: "No.  2.  The  court  charges  the  Jury 
that  it  makes  no  difference  if  the  house  be- 
longed to  Holcomb's  father,  if  you  further 
believe  from  the  evidence  beyond  a  reason* 
able  doubt  that  it  is  the  identical  house  as 
alleged  in  the  indictment  and  S.  E.  Holcomb 
had  contrcd,  and  not  some  other  house;  or 
if  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  cotton  in  the 
house  was  the  cotton  of  S.  B.  Holcomb,  as 
alleged  in  the  indictment  and  that  the  de- 
fendant willfully  set  fire  to  and  burned  it- 
then  you  will  still  find  him  guilty."  The  at- 
torney general,  in  his  brief,  ocHistrues  tbia 
instruction  as  annotmclng  the  proposition 
that  it  was  imnecessary  to  prove  the  owner- 
ship of  the  house  as  laid  in  the  indictment 
if  its  identity  was  otherwise  established,  and 
his  argument  is  to  sustain  the  Instruction  as 
thus  construed.  If  this  were  the  meaning  of 
the  instruction,  we  should  think  it  clearly 
erroneous,  for  It  is  well  settled  that  in  arson 
the  ownership  must  l>e  proved  as  laid,  wheth- 
er the  Indictment  be  at  common  law  or  up- 
on a  statute.  2  Bish.  Crim.  Proc.  f  36;  Mar- 
tin V.  State,  28  Ala.  71;  Martha  v.  State,  26 
Ala.  72;  Carter  v.  State,  20  Wis.  647;  Boles 
V.  State,  46  Ala.  204.  At  common  law  the 
offense  was  against  the  security  of  habita- 
tion, and  the  ownership  was  laid  in  him 
who  had  the  occupancy,  though  that  occu- 
pancy might  be  wrongful,  (2  Bish.  Crim. 
Proc  {{  36,  37;)  but  under  statutes  making 
punishable  the  burning  of  a  building  not  used 
as  a  dwelling  It  has  been  held  that  the 
ownership  may  be  laid  in  the  owner  of  the 
land,  though  leased  to  a  tenant  (People  v. 
Fisher,  51  Cal.  319;  Pec^le  v.  Simpson,  60 
CaL  304;  State  v.  Moore,  61  Mo.  276;  2 
Bish.  Crim.  Proc.  I  37.)  The  instruction  un- 
der consideration  Is  not  clearly  expressed, 
but  we  construe  it  as  informing  the  Jury  that. 
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though  the  house  burned  In  truth  belonged 
to  the  father  of  S.  B.  Holcomb,  yet  the  jury 
should  oonrlot  (1)  if  the  house  had  been 
Identified,  and  was  in  control  of  S.  E.  Hol- 
comb; or  (2)  If  the  house  belonged  to  the 
father,  and  was  not  in  control  of  S.  B.  Hol- 
comb, If  the  Jury  believed  the  cotton  burned 
was  the  property  of  S.  E.  Holcomb.  So  con- 
strued, the  instmctlon  is  fatally  errcneoaB. 
The  appellant  might  have  been  indicted  for 
arson  of  the  cotton,  (Code  1880,  §  2710,)  but 
that  was  not  done.  The  indictment  is  clearly 
ft>r  the  arson  of  the  house  only.  It  is  true 
It  ayers  that  certain  cotton  was  in  the  house, 
but  whether  the  cottcm  was  burned  or  was 
taken  from  the  house  and  saved  does  not  ap- 
pear from  the  indictment  The  testimony, 
it  is  true,  discloses  the  fact  that  the  cotton 
was  also  burned.  But  one  may  not  be  con- 
victed on  evidence  alone;  conviction  most  be 
on  indictment  supported  by  evidence.  '.'The 
verdict  of  a  Jury  does  nothing  more  than 
verij^  the  fa.cts  charged."  Com.  v.  OdUn,  28 
Pick.  275;  Sullivan  v.  State,  67  Miss.  846.  7 
South.  Rep.  275.  In  effect  the  Jury  was 
told  it  might  convict  the  appellant  of  an  of- 
fense not  charged  in  the  indictment  The 
Judgment  Is  reversed,  and  a  new  trial 
awarded. 


(n  Hlaa.  a02) 

HARPER  T.  STATE. 

(Supreme  Court  of  Mississippi.    Nov.  13, 1893.) 

IiABOBST— Fosssssioir  or  Stolen  Ooosa— Pas- 

SUVFTION. 

The  possession  of  stolen  goods  raises  no 
presumption  of  defendant's  guilt,  such  posses- 
sion bemg  merely  a  circumstance  for  the  jury's 
consideration  In  determining  the  question  of 
his  guilt 

Appeal  from  drcnlt  court  Attala  county; 
0.  H.  Campbell,  Judge. 

Ed.  Harper  was  convicted  of  crime,  and 
appeals.   Reversed. 

Anderson,  Haden  &  Davis,  for  appellant 
Frank  Johnston,  Atty.  Oen.,  for  the  State. 

WOODS,  J.  The  evidence  of  recent  pos- 
session by  the  accused  of  any  goods  proved 
to  have  been  burglariously  stolen  from  the 
storehouse  of  Kelly  &  Mills  is  very  unsat- 
isfactory, and  the  evidence  of  the  burglary 
Itself,  as  It  appears  in  the  record,  is  also 
very  unsatisfactory.  But  we  reverse  the 
Judgment  of  the  court  below  because  of  er- 
ror committed  in  giving  the  first  instruction 
asked  by  the  state.  This  Instruction  is  clear- 
ly In  the  face  of  the  rule  laid  down  in  Stokes 
V.  State,  58  Miss.  677,  and  reaffirmed  In  Mat- 
thews V.  State,  61  Miss.  155.  The  law  raises 
no  presumption  from  recent  possession  of 
stolen  goods.  Sach  possession  is  a  circum- 
stance for  the  Jury's  consideration  in  deter- 
mining the  question  of  the  defendant's  guilt, 
and,  in  the  absence  of  a  reasonable  explana- 
tion, the  Jury  may  infer  guilt.  This  instrac- 
tlon   is   peculiarly  obnoxious,   inasmuch   as 


possession,  and  not  recent  possession.  Is  said 
by  it  to  raise  the  legal  presumptiim  of  guilt; 
hence  it  is  doubly  errcmeous.  Reversed  and 
remanded. 


(71  lusr  m 
CUNNINOHAH  v.  DILLARD  et  al. 
(Supreme  Conrt  of  Mississippi.    Oct  16,  1803.) 
Dbbd— IxPLiED  CoTBNiNT — Ssunr. 
Under  Code  1802,  f  2440.  (Code  1880,  { 
1196,)   providing  that  the  words  "grant,  bar- 
gain, sell"  in  a  deed  shall  operate  as  an  express 
oorenant  that  the  grantor  was  seised  of  "an 
estate,"  there  is  not  an  implied  covenant  that 
he  was  seised  in  fee,  though  the  habendum  is, 
to  have  and  hold  "in  fee  simple." 

Appeal  from  chancery  court  Noxubee  coun- 
ty; T.  B.  Graham,  Chancellor. 

"To  be  <^cially  reported." 

Acn<Hi  by  J.  B.  Cunningham  against  O.  O. 
niUard,  administrator,  and  others,  on  a  cove- 
nant Judgment  for  defendants.  Plaintiff 
appeals.    Affirmed. 

.   A.  C.  Bogle  and  J.  W.  Drake,  for  appel- 
lant    Hires  &  Rives,  for  appdlees. 

COOPER,  J.  The  statutes  of  this  s-Labe  in 
reference  to  conveyances  of  land  provide  that 
"the  words  'grant,  bargain,  sell,'  shall  op- 
erate as  an  express  covenant  to  the  grantee^ 
his  heirs  and  assigns,  that  the  grantor  was 
seised  of  an  estate,  free  from  incumbrances, 
made  or  suffered  by  the  grantor,  (exc^t  the 
rent  or  services  that  may  be  reserved,)  as 
also  for  quiet  enjoyment  against  the  grantor, 
his  heirs  and  assigiw,  unless  limited  by  ex- 
press words  contained  In  the  conveyance; 
nnd  the  grantee,  bis  heirs,  executors,  admin- 
istrators  and  assigns,  may,  in  any  action,  as-' 
sign  breaches,  as  if  the  covenants,  above  men- 
tioned, were  expressly  inserted."  Code  1880, 
i  1106;  Code  1802,  {  2440.  Mrs.  Frances 
Jeffries,  by  the  use  of  the  statutMy  words, 
conveyed  to  one  Mrs.  Caroline  P.  G-ivens  a 
tract  of  land  in  consideration  of  the  pay- 
ment of  $750,  the  habmdum  of  the  deed  be- 
ing in  these  v/ords:  "To  have  and  to  holU 
the  above^described  property  unto  the  said 
Can^lne  P.  Givens,  her  heirs  and  assigns, 
forever.  In  fee  simple,  against  the  claim  or 
claims  of  any  and  all  persons  whatsoever." 
Mrs.  Givms  conveyed  the  land  by  deed  vidth 
general  warranty  of  title  to  the  appdhmt 
Mrs.  Frances  Jeffries  died  on  the  26th  day  of 
August,  1800,  having  by  will  devised  her  es- 
tate to  the  appellees  other  than  G.  O.  Dil- 
lard,  who  is  the  administrator  com  testa- 
mento  annexo  of  her  estate.  Af  t^  the  death 
of  Mrs.  Jeffries  the  appellee  Fannie  Jeffries 
brought  an  action  for  the  recovery  of  an  mi- 
divided  one-half  interest  In  the  lands  con* 
veyed  by  Mrs.  Frances  Jeffries  to  Mrs.  Giv- 
ens, and  succeeded  therdn  by  proof  of  the 
fact  that  Mrs.  Jeffi-lcs  had  only  a  life  estate 
therein,  and  that  the  plaintiff  in  that  actlMt, 
Fannie  Jeffries,  was  the  ownor  of  the  remain- 
der in  fee.    The  complataiant  in  the  present 
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nction  se^B  to  recover  from  fhe  representa- 
tive of  Mrs.  Juries  one-half  of  tbe  purchase 
price  jrecelved  by  her  from  Mrs.  Glvens,  for 
breach  of  the  covenant  of  title  contained  In 
the  conveyance  from  Mrs.  Jeffries  to  Mrs. 
Givens.  The  defendants  demurred  to  the  bill 
of  complaint,  and  their  demurrer  waa  sus- 
tained, and  complainant's  bill  dismissed, 
from  which  decree  he  prosecntes  this  appeoL 
Counsd  for  appellant  seeks  to  maintain  his 
suit  by  extending  by  impllcatioa  the  extent 
of  the  covenant  of  warranty.  His  contention 
Is  that  by  the  habendum  of  her  deed  Mrs. 
Jeffries  characterized  the  estate  she  pro- 
fessed to  convey  as  a  fee  simple,  and  that  by 
necessary  Implication  the  warranty  springing 
from  the  use  of  the  statutory  words  "grant, 
bcugaln,  and  sell"  is  to  be  construed  as  a 
warranty  of  seisin  of  a  fee-simple  estate. 
This  position  cannot  be  maintained.  The 
warranty  is  created  and  measured  by  the 
statute.  The  statute  declares  that  the  deed 
shall  be  considered  "as  if  the  covenanta 
abore  mentioned  were  expressly  inserted." 
Now,  if  we  talce  the  conveyance  executed  by 
Utb.  Jeffries,  and  write  it  so  as  to  express 
the  covenants  implied  by  law,  we  have- 
First,  a  granting  datise  sufficient  to  transfer 
whatever  estate  the  grantor  had  in  the  land; 
second,  an  habendum  in  fee;  third,  a  cove- 
nant that  the  grantor  is  seised  of  an  estate^ 
(not  in  fee,  nor  for  life^  but  some  estate  of 
freehold,)  free  from  Incumbrances  made  or 
Buffered  by  the  grantor,  (except  the  r«ita 
and  services  that  may  be  reserved,)  and  also 
for  quiet  enjoyment  against  the  grantor,  her 
heirs  and  assigns.  It  is  not  suggested  that 
there  lias  occurred  a  breach  of  any  of  these 
covenants.  It  Is  conceded  that  the  grantor 
was  seised  of  an  estate,  viz.  an  estate  for 
lif&  The  complaint  is  that  she  was  not 
seised  of  an  estate  in  fee.  But  she  did  not 
expressly  covenant  that  she  was,  and  the 
statute  does  not  impose  such  covenant  by 
reason  of  the  use  of  the  statutory  words. 
The  effort  of  complainant  is  to  enlarge  the 
effect  of  the  statute  by  extending  its  terms 
by  implication.  This  cannot  be  done.  The 
decision  in  Weems  v.  McCaughan,  7  Smedea 
&  M.  422,  which  is  relied  oa  by  appelant, 
goes  only  to  the  point  that  the  statute  is 
not  operative  if  the  conveyance,  though  us- 
ing the  statutory  words,  contains  also  ex- 
press covenants,  the  court  saying:  "The  cov- 
enants raised  by  law  from  the  use  of  par- 
ticular words  in  the  deed  are  only  intended 
to  be  optative  when  the  'parties  themselves 
have  omitted  to  insert  covenants.  But  when 
the  party  declares  how  far  he  will  be  bound 
to  warrant,  that  is  the  extent  of  his  cove- 
nant" To  the  same  effect  are  Hoy  v.  Talia- 
ferro, 8  Smedee  &  M.  727;  Duncan  v.  Lane, 
Id.  744  In  Bush  v.  Cooper,  26  Miss.  GOO, 
Judge  Handy,  in  delivering  the  c^ilnion  of  the 
court,  declared  that  it  had  been  hdd  "that 
under  our  laws  the  terms  'grant,  bargain, 
and  ae3X'  in  a  deed  of  conveyance  ot  them- 


selves Import  covenants  of  general  wairaniy 
of  title  tmd  against  incumbrances,  and  for 
quiet  enjoyment,  as  ^ectoally  as  though 
sucA  covenants  had  been  expressly  contained 
In  the  deed.  Weems  v.  MoCSnughan,  7 
Smedes  &  M.  422;  Hoy  t.  Taliaferro,  8 
Smedes  &  M.  727;  Duncan  v.  Lane,  Id.  744." 
In  neither  of  the  cases  cited  by  the  learned 
Judge  had  the  court  in  the  remotest  degree 
referred  to  the  extmt  of  the  statutory  cove- 
nant. In  each  case  there  had  been  express 
covenants,  and  in  each  the  dcclatatlmi  was 
made  that  the  statute  did  not  apply  because 
of  the  existence  of  the  express  covmant. 
The  decision  in  Bush  v.  Oooper  was  mani- 
festly right.  The  statute  then  in  operatim 
was  as  follows:  "In  all  deeds  or  conveyances 
whereby  any  estate  of  inlieiitance  in  fee 
simple  shall  hereafter  be  limited  to  the  gran- 
tee and  his  heirs,  the  words  'grant,  bargain, 
sell'  shall  be  adjudged  an  express  covenant 
to  the  grantee,  his  heirs  and  assigns,  to  wit: 
a'hat  the  grantor  was  s^sed  of  an  indefeasi- 
ble estate  in  fee  simple,  freed  from  Incum- 
brances d<Mie  or  suffered  from  the  grantor, 
(excq>t  the  rents  and  services  that  may  be 
reserved,)  as  also  for  quiet  enjoyment  against 
the  grantor,  his  heirs  and  assigns,"  etc.  A 
Judgment  had  l>eai  recovered  against  Bush 
and  enrolled,  thus  forming  an  Incumbrance 
on  the  land.  Bush  afterwards  conveyed  the 
land  by  a  deed  containing  the  words  "grant, 
bargain,  and  sell,"  and  no  express  covraant. 
He  was  afterwards  adjudicated  a  bankrupt, 
and  discharged.  After  his  discharge  the 
land  was  sold  under  the  judgment,  and  he 
became  the  purchaser.  It  was  held  that  he 
could  not  assert  the  title  thus  acquired 
against  liis  grantee;  In  that  case  there  waa 
a  plain  breach  of  the  implied  covenants  of  his 
c(mveyanoe.  But  the  statute  has  been  radi- 
cally changed  since  ■  that  decision.  There 
-the  implied  covenant  was  by  the  express 
words  of  the  statute  that  the  grantor  was 
seised  of  an  indefeasible  estate  in  fee  sim- 
ple; now  it  is  that  he  is  seised  of  an  estate. 
Mrs.  Jeffries  was  seised  of  an  estate,  though 
but  for  life,  and,  so  far  as  the  cmnpleinant 
has  shown,  there  has  been  no  breach  of  such 
covenant  or  of  any  other  contained  in  her 
deed.     The  decree  is  affirmed. 


(71  Miss.  20») 
GRAHAM  V.  STATE. 
(Sapreme  Court  of  Mississippi.  Nov.  6,  1893.) 
CbiminaI/  Law— UytiCENSED  Dealkk  in  Pistols. 
A  pawnbroker,  who,  in  a  solitary  instance, 
takes  a  pistol  in  pledge  for  repayment  of  a 
loan,  and  sells  it  for  payment  of  his  debt,  is 
not  a  dealer  in  pistols,  within  Code  1892,  { 
3399,  providing  that  dealers  in  pistols  shall  pay 
a  privilege  tax  of  $1(X),  and  is  not  subject  to 
the  penalty  against  Tmlicensed  dealers  in  pla- 
t(ds. 

Appeal  from  circuit  court,  Warren  county; 
John  D.  Ollland,  Judge. 
«To  be  officially  reported." 
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Sandy  G.  Graham  was  convicted  of  dealing 
In  pistols  without  a  license,  and  appeals.  Be- 
versed. 

Dabney  &  McCabe  and  W.  E.  MolUson,  for 
appellant  Frank  Johnston,  Atty.  Oon.,  for 
the  State. 

WOODS,  J.  The  remarkably  concise  and 
lucid  agreed  statement  of  facts  in  the  rec- 
ord before  us  shows  no  amenability  iu  the 
appellant  as  a  violator  of  section  3399,  Code 
1882.  niere  Is  no  evidence  that  he  was  a 
dealer  in  pistols.  He  was  not  engaged  in 
buying  and  selling  pistols,  so  far  as  the 
transcript  discloses  the  facts.  He  was  a 
licensed  pawnbroker,  and,  as  an  incident— 
a  solitary  incident— to  that  business,  he  took 
a  pistol  in  pledge  for  repayment  of  a  small 
sum  loaned  his  customer.  The  loan  not  hav- 
ing been  repaid  at  its  maturity,  he  sold  the 
pledge.  He  resorted  to  his  security  for  pay- 
ment of  bis  debt  And  in  this  he  committed 
no  offense.  May  one  not  sell  a  pistol,  which, 
for  any  reason,  he  may  wish  to  dispose  of, 
without  subjecting  himself  to  the  penalty 
denounced  against  unlicensed  dealers  in  pis- 
tols,—persons  engaged  in  the  business  of 
buying  and  selling  pistols?  May  not  a  man 
lend  his  neighbor  a  dollar,  and  take  a  pistol 
in  pledge  for  repayment  of  his  loan?  And 
may  he  not  lawfully  dispose  of  the  pledge  in 
order  to  repay  himself,  if  necessary?  A 
fortiori,  may  not  the  licensed  pawnbroker, 
in  a  solitary  Instance,  and  as  an  incident  in 
the  management  of  his  business,  do  the  same 
thing?  We  express  no  opinion  as  to  the  lia- 
bility Of  pawnbrokers,  where  the  evidence 
shows  an  effort  to  evade  the  statute  on  their 
part, — as  for  example,  when  they  habitually 
acquire  and  keep  pistols,  and  ofFer  the  same 
for  sale.  Just  as  other  dealers  in  like  goods 
usually  do  In  their  business.  It  will  be  soon 
enough  to  determine  this  question  when  we 
have  a  case  presented  which  requires  Its  ad- 
judication. We  confine  ourselves  to  the  case 
in  hand.  The  evidence  was  insufficient  to 
support  the  verdict,  and  the  peremptory  In- 
struction asked  for  defendant  below  should 
have  been  given.   Reversed  and  remanded. 


(71  Hlsg.  IM) 

MONROE  v.  STATE. 
(Supreme  Court  of  Missiasippi.  Nov.  6,  1893.) 
Rapb— EvinasoB. 
On  a  trial  for  rape  of  an  11  year  old  girl, 
the  evidence  relied  on  to  convict  was  the  testi- 
mony of  the  girl  herself.  The  alleged  crime  oc- 
curred at  noon,  at  a  farmhouse,  and  no  com- 
plaint was  made  to  the  neighbors;  and  there 
was  a  bom  at  hand,  generally  blown  as  a  signal 
of  an  unusual  occurrence,  but  not  blown  on  the 
occasion  of  the  alleged  crime.  OHiere  was  no  sign 
of  straggle,  and  no  suggestion  of  any  cholcing 
or  blows  to  disable,  and  no  tearing  of  the  girl's 
clothes.  She  stayed  at  home  till  night,  and  then 
told  her  brother  of  the  alleged  rape,  who  said 
he  was  going  "to  tell  ma,"  and  she  then  went 
to  meet  her  mother,  and  told  her.  Held  insuffi- 
•■ient  to  sustain  a  conviction. 


Appeal  from  circuit  court,  Warren  county; 
John  D.  GUland,  Judge. 

"To  be  officially  reported." 

George  Monroe  was  convicted  of  rape,  and 
appeals.   Reversed. 

W.  J.  Vallor,  for  appellant  Frank  J(An- 
ston,  Atty.  Gen.,  for  the  State. 

CAMPBELL,  a  J.  No  error  was  cmu- 
mitted  by  the  court  in  the  trial  of  the  case, 
but  in  om:  opinion  the  verdict  should  not  be 
permitted  to  stand.  It  Is  true  that  convic- 
tion of  this  detestable  crime  may  be  had  on 
the  uncorroborated  testimony  of  the  person 
raped,  but  It  should  always  be  scrutinized 
with  caution;  and,  where  there  Is  mudi  In 
the  facts  and  circumstances  in  evidence  to 
discredit  her  testimony,  it  Is  not  sufficient  to 
sustahi  a  verdict  of  guilty.  1  Hale,  P.  C.  635 
et  seq.;  Innls  v.  State,  42  Ga.  473;  People  v. 
Hulse,  3  HIU,  309;  19  Amer.  &  Eng.  Ena 
Law,  p.  958.  The  observations  of  ttae  ooort 
in  People  v.  Hulse,  3  Hill,  309,  are  just  and 
appropriate,  and  commend  themselves  to  our 
judgment  There  is  mudi  in  the  testimony 
of  the  girl  charged  to  have  been  raped  by 
the  accused  to  throw  doubt  on  her  testimony. 
There  is  not  a  single  corroborating  circum- 
stance to  support  her  statement,  and  mudi 
to  suggest  Its  falsity.  Under  the  Mosaic  law, 
"If  the  tokens  of  virginity  be  not  found  tot 
the  damsel"  given  In  marriage,  and  com- 
plained of  as  not  a  maid,  she  was  conclusive- 
ly held  to  have  played  the  whore,  and  was 
Immediately  "stoned  with  stones"  to  death. 
Dent  xxli.  13  to  21,  inclusive.  But  thU  dam- 
sel, only  11  years  old,  not  only  could  not  have 
any  token  of  virginity  foimd  for  her,  bnt  ex- 
amination by  her  mother  and  another  woman, 
in  search  of  tokens,  failed  to  discover  any. 
Not  only  this,  which  would  have  been  con- 
clusive as  to  her  former  whoredom,  and 
caused  the  Ignominious  death  of  a  Jewish 
wife,  bnt  no  sign  of  any  struggle  was  shown. 
There  was  no  suggestion  of  any  choking  or 
blows  to  disahle,  or  bruising  the  arms  or 
wrists,  or  tearing  the  clothes  of  the  girl,  or 
the  bedclothes,  or  any  circumstance,  even  the 
most  trivial,  to  support  her  testimony.  The 
rape  occurred  at  12  o'clock  noon,  and,  al- 
though it  was  on  a  plantation,  she  made  no 
complidnt  to  any  neighbor.  Although  there 
was  a  horn  at  hand,  the  blowing  of  whldi 
was  a  signal  of  something  unusual  having  oc- 
curred at  the  house,  it  was  not  blown  for 
this  unusual  (?)  occurrence.  The  girl  waited 
at  home  until  about  night,  when,  having  told 
her  little  brother,  she  says,  who  said  he  was 
going  "to  tell  ma,"  she  went  to  meet  her 
mother,  and  told  her.  The  strong  probabil- 
ity is  that  the  account  of  the  affair  given  by 
the  accused  is  correct,  and  tha;t  the  girl  con 
sented,  and  having  been  detected  by  the 
little  brother,  or  from  some  other  cause,  she 
determined  to  teU.  We  regard  her  testi- 
mony as  incredible,  and  are  not  willing  for 
the  terrible  consequence  at  the  verdict  to  be 
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visited  Tipon  the  accused  until  a  fuller  Inves- 
tigation shall  be  had,  which  will  no  doabt 
result  in  his  conviction  again,  if  he  is  guilty. 
While  pKrfoundly  Impressed  with  the  ne- 
cessity for  a  rigid  enfcvcement  at  the  laws 
against  crime,  and  particularly  those  iwo- 
tecting  human  life,  so  often  disregarded  with 
Impunity,  we  are  unwilling  to  sanction  a 
conviction  on  evidence  which  not  only  falls 
to  satisfy  the  mind  of  the  gaSlt  of  the  ac- 
cused, but  ratiier  suggests  grave  doubt  ol  It. 
We  might  greatly  lighten  out  labors  by  de- 
ferring, in  aU  cases,  to  the  verdict  approved 
by  the  presiding  judge  as  to  tbe  facta;  but 
our  duty  la  "to  administer  justice  without  re- 
spect to  persons,  and  do  equal  right  to  the 
poor  and  to  the  rich,"  (an  obligation  which 
it  required  no  constitutional'  mandate  to  im- 
pose, and  which  every  judge  felt  and  ob- 
served before  it  was  considered  necessary  to 
insert  it  in  the  oath  to  be  taken,)  and  ex- 
perience has  shown  that  it  sometimes  occurs 
that  cmivlction  is  had  upon  testimony  that 
ought  not  to  produce  this  result;  and  hence 
oar  duty  to  see,  in  every  caBe,  that  the  ver- 
dict is  sustained  by  sufficient  evidence,  lest 
injustice  be  done  to  the  poor  or  to  the  rich, 
both  of  whom  are  equally  to  be  protected 
against  wrong  by  the  courts.  While  both 
stand  alike  before  the  law,  and  have  equal 
rights,  and  are  entitled  to  equal  protection  at 
the  hands  of  courts  and  juries.  It  is  an  indis- 
putable fact  ttiat  the  poor  and  humble  are 
less  likely  to  escape  conviction  by  their  peers 
in  the  jury  box  than  those  who  possess  the 
means  of  surrounding  themselves  in  time  of 
trial  with  hosts  of  friends,  and  all  the  aids 
and  helps  to  withstand  the  prosecution.  It 
is  true  now  as  when  nttered  in  words  of  wis- 
dom thousands  of  years  ago,  that  "wisdom  is 
a  defense,  and  money  is  a  defense,"  (Ecd. 
vU.  12,)  and  its  potency  is  often  felt  in  crimi- 
nal trials.  It  Is  not  that  the  law  makes  a  dif- 
ference, or  that  judges  make  a  difference,  or 
that  juries  may  recognize  a  distinction,  on 
account  of  riches  or  poverty;  but  it  results 
chiefly  from  the  advantage  which  money 
gives  him  who  has  it  over  him  who  has  it 
not,  in  securing  its  possessor  every  oppor- 
tunity for  a  successful  defense.  It  secures 
counsel  and  friends  and  witnesses,  and  the 
benefit  of  every  favorable  circumstance  to 
tell  in  favor  of  the  accused.  It  is  true,  in 
the  nature  of  tblngs,  that  tlie  man  who  has 
ample  means  of  defense  has  the  advantage 
of  him  who  is  less  fortunate.  Hence  the 
disposition,  wbicb  we  are  not  ashamed  to 
confess  we  have,  to  guard  jealously  the  rights 
of  the  poor  and  friendless  and  despised,  and 
to  be  astute  to  protect  them,  as  far  as  we 
property  may,  against  Injustice,  whether  pro- 
ceeding from  willfulness  or  indifference.  In 
the  state  of  our  society,  we  are  admonished 
of  the  propriety  of  constant  vigilance  on  the 
part  of  judges  to  guard  against  injustice  lia- 
ble to  result  from  passion  or  prejudice,  or 
popular  views  of  the  necessity  for  a  rigorous 


enforcement  of  tiie  law  In  certain  classes  of 
cases,  without  due  regard,  in  some  instan(%s, 
to  the  merits  of  the  case.  Such  is  the  gal- 
lantry of  our  pec^le,  and  their  jealous  regard 
for  the  honor  of  women,  and  their  tmiversal 
readiness  to  protect  them,  and  to  avenge 
their  wrongs,  and  especially  the  most  out- 
rageous whi(^  can  be  done  one,  according 
to  law,  and  sometimes  against  law,  that 
there  is  danger  that  sentiment  may  mislead 
juries,  and  triumph  over  right  and  justice, 
in  the  class  of  cases  of  wtJch  lids  is  one,  and 
of  which  we  tlUnk  this  is  on  example. 
"Courts  and  juries  cannot  well  be  too  cau- 
tions in  scrutinizing  the  testimony  of  the 
complaining  witness,  and  guarding  them- 
selves against  the  Influence  of  those  indig- 
nant feelings  which  are  so  naturally  excited 
by  the  enormity  of  the  alleged  offense.  Al- 
though no  unreasonable  suspidon  should  be 
indulged  against  the  accuser,  and  no  sym- 
pathy should  be  felt  for  the  accused.  If 
guilty,  there  is  mudi  greater  danger  that  in- 
justice may  be  done  to  the  defendant  In 
oases  of  this  kind  than  there  is  in  prosecu- 
tions of  any  other  character.  The  evidence 
is  always  direct,  and,  whatever  may  be  the 
just  force  of  countervailing  circumstances, 
honest  and  unsqspecting  jurors  may  think 
themselves  bound,  of  necessity,  to  credit  that 
which  is  positivdy  sworn."  Reversed  and 
remanded. 


(71  Vita.  90) 
STATE  V.  BROUGHTON. 
(Supreme  Court  of  Mississippi.    Nov.  6,  1893.) 

EUBEZZLBMBHT— INDIOTMENT— SUTVIOIENOT— BUB- 
PLU8AOE. 

An  indictment  for  embezzlement  alleg- 
ing ail  the  necessary  ingredients  of  the  crime 
charged  is  not  vitiated  by  the  improper  inser- 
tion therein  of  the  evidences  of  the  supposed 
guilt  of  defendant. 

Appeal  from  (drcult  court,  Warren  coun- 
ty; John  D.  Gilland,  Judge. 

Aa  indictment  against  Frank  Broughton 
for  embezzlement  was  quashed,  and  the  state 
appeals.    Reversed. 

Gibson,  Hrairy  &  Vollor  and  Frank  Johns- 
ton,  Atty.  Gen.,  for  the  State.  M.  Marshall, 
for  appellee. 

WOODS,  J.  The  pleader  has  incumbered, 
perhaps  obscured,  his  Indictment  with  a 
particularity  of  statement  which  was  unnec- 
essary. He  has  ventured  upon  averments 
which  were  needless,  and  may  make  his  pros- 
ecution more  difficult  of  successful  accom- 
plishment than  if  he  had  contented  himself 
in  stilting  the  (diarge  laid  In  the  usual  brief, 
simple  manner.  The  evidences  of  the  sup- 
posed guilt  of  tiie  defendant  were  improp- 
erly Inserted  in  the  pleading,  but  this  does 
not  vitiate  the  Indictment  AU  the  allega- 
tions as  to  receiving  certain  sums  from  cer- 
tain persons  or  corporations,  and  of  the  fait 
vie  of  defendant  to  enter  the  proper  credits 
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In  thfe  aooonnts  of  sncb.  persons  or  oorpora- 
tlons  with  the  Standard  Oil  Company,  as  well 
as  the  concIiiBlon  that  the  Intent  was  to  in- 
Joie  these  persons  or  corporatioos,  may  be 
treated  as  surplusage,  and  yet  we  shall  find 
a  Bnffldent  chai^ge  of  embezzlement  contained 
In  the  pleading.  We  shall  find  that  the  indict- 
ment charges  that  the  defendant  was  the 
clerk  or  servant  of  the  Standard  Oil  Oompa- 
oy,  and  authorized  to  collect  and  receive 
money  from  Its  customers  and  other  persons 
having  dealings  with  It;  that,  by  virtue  of 
his  said  employment,  he  took  Into  his  pos- 
session, and  received  for  bis  principal,  $3,- 
616.36;  and  that  he  feloniously  made  way 
with  and  embezzled  the  same,  with  intent 
to  defraud  his  employer,  and  to  the  damage 
of  the  Standard  Oil  C!ompany.  These  were 
the  essential  ingredients  of  the  crime  charged, 
and  If  the  pleader  has  inserted  more,  and 
mmecessarily,  whereby  he  may  ultimately 
burden  his  prosecution,  it  Is  Impossible  for 
ua  to  see  ^ther  how  the  defendant  may  be 
injured,  or  how  the  superfluous  matter  can 
be  held  to  vitiate  an  indictment  perfectly 
valid  otherwise.  There  are  not  two  distinct  of- 
fenses charged  in  either  count  or  both  counts. 
The  defendant  is  not  in  either  count  indicted 
for  the  embezzlement  of  mqpeys  collected  by 
him  as  the  agent  or  servant  of  the  named 
customers  of  his  principal.  He  Is  clearly 
charged,  on  any  fair  construction  of  the 
whole  pleading,  with  the  embezzlement  of 
the  money  of  the  Standard  Oil  Company, 
whose  derk  and  servant  he  was.  We  do  not 
think  it  can  be  said  that  the  Indictment  seeks 
to  make  the  guilt  of  the  accused  depend  upon 
his  alleged  failure  to  enter  the  proper  credits 
In  the  several  accounts  of  his  employer's 
customers.  That  unnecessary  averment  is 
contained  in  the  indictment,  but  that  is  no 
Ingredient  of  the  crime  charged.  The  in- 
dictment contains  all  necessary  to  be  charged, 
and  some  superfluous  matters  In  addition. 
But  "utile  per  inutile  non  vitiatur."  Be- 
versed. 


HORTON  V.  STATE. 
(Supreme  Court  of  Mississippi.    Nov.  6,  1893.) 
Maltke^tino  Convicts— Indictmekt—Instbuc- 

TIONS, 

Under  an  indictment  charging  that  de- 
fendant "did  unlawfully  maltreat  and  abuse, 
and  cause  to  be  maltreated  and  abused,"  a  cer- 
tain convict,  it  is  error  to  direct  the  jury  to 
find  defendant  guilty,  as  charged,  if  it  beUeve 
from  the  evidence  that  he  maltreated  or  abused 
the  convict,  or  caused  others  to  maltreat  and 
abuse  him,  or  '^permitted  it  to  be  done." 

Appeal  from  circuit  court,  Attala  county; 
0.  H.  Campbell,  Judge. 

S.  O.  Horton  was  convicted  of  abusing  a 
convict,  or  permitting  him  to  be  abused,  and 
appeals.     Reversed. 

Dodd  &  Armistead,  for  appelant  Frank 
Johnston,  Atty.  Oen.,  tar  the  State. 


COOPER,  J.  This  appeal  presents  anotli- 
er  Instance  in  which  a  convIctl(Mi  whi(di, 
probably,  would  have  been  secured  it  the 
Jury  had  received  no  Instruction  wliatever, 
must  be  vacated  toe  an  erroneous  instruc- 
tion. The  appellant  was  Indicted,  Jointly 
with  A.  Horton,  tor  that,  having  In  their 
custody  the  county  convicts  of  Attala  county, 
they  "did  unlawfully  maltreat  and  abuse, 
and  cause  to  be  maltreated  and  abused, 
Geoi^  Jones,  a  convict  there  and  then  tn 
their  custody,  by  then  and  there  unlawfully 
and  cruelly  beating,  striking,  and  wounding 
said  George  Jones  with  stidcs,  whips,  and 
otho:  means  and  thlngo  unknown  to  the 
grand  Jurors."  The  statute  (Act  March  9, 
1802)  made  It  a  misdemeanor  for  any  con- 
tractor, subcontractor,  or  other  person  hav- 
ing the  custody  of  any  convict,  to  maltreat 
or  abuse  any  such  convict,  or  to  permit  the 
same  to  be  done.  The  bidictment,  it  will 
be  observed,  contains  no  charge  against  the 
accused  for  having  permitted  such  abuse  or 
maltreatment  By  the  first  Instruction  foe 
the  state,  the  Jury  was  dhrected  to  find  the 
appellant,  who  was  alone  on  trial,  guilty 
as  diarged.  If  It  beMeved,  from  the  evidence, 
he  maltreated  and  abused,  or  caused  others 
to  maltreat  and  abuse,  or  permitted  it  to 
be  done.  Surely,  the  slightest  consIderatioD 
would  have  suggested  that  a  person  cannot 
be  convicted  of  an  offense  not  charged,  how- 
ever clearly  established  by  the  evidaice. 
We  cannot  say  that  the  error  was  unlnfluen- 
tial  In  securing  the  conviction,  and  the  Judg- 
ment must  be  reversed,  and  a  new  trial 
awarded.    So  ordered. 


BETHLET  v.  STATE. 
(Supreme  Court  of  Mississippi.  Nov.  6,  1893.) 
Homicide— Vkrdict — SuFricisNCT  of  Evidemcb. 
In  a  murder  case  It  appeared  that  five 
boys,  two  of  whom  were  deceased  and  defrad- 
ant,  were  together;  that  defendant  was  much 
taller  than  deceased;  that  the  shot  which  kill- 
ed deceased  ranged  upward,  and  that  at  the 
time  the  gun  was  discharged  defendant  was 
on  higher  ground  than,  and  8  or  10  feet  from, 
deceased.  The  other  three  boys,  6,  12,  and  13 
years  old,  respectively,  testified  that  at  the  time 
all  were  good-humored  and  friendly,  and  (In  al- 
most Identical  words)  that  defendant  suddenly, 
with  nothing  to  provoke  him,  said:  "  'I  won*t 
rim  from  any  nigger  when  I  have  got  my  elec- 
tion twister.  I  will  show  you  how  to  treat  a 
nigger.'  Then  he  raised  his  gun  to  his  shoulder 
and  shot"  deceased.  Defendant  claimed  that  the 
gun  was  accidentally  disdiarged  while  he  was 
taking  a  cap  off  it,  and  that  an  older  brother 
advised  him  to  go  away  for  a  while,  which  he 
did.  Metd,  that  the  evidence  was  InsuflSelent 
to  support  a  conviction. 

Appeal  f  jrom  circuit  court,  Wilkinson  coun- 
ty; W.  P.  Cassedy,  Judge. 

Fink  Bethley  was  convicted  of  murder,  and 
appeals.   Reversed. 

J.  H.  Jones,  for  appellant  Frank  John- 
ston, Attj.  Oen.,  for  the  State. 
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OAMFBRTiTi,  O.  7.  Belactant  as  we  al- 
ways are  to  set  aside  tbe  verdict  of  a  Jury 
approved  by  the  judge  who  presided  In  the 
trial  where  no  error  of  law  was  committed 
and  the  sole  anestlon  is  as  to  the  suffidracy 
of  tbe  evidence  to  sustain  the  verdict,  we 
are  constrained,  by  our  conviction  of  the  In- 
sufficiency of  the  evidence  in  this  case  to 
warrant  the  verdict  rendered,  to  set  it  aslda 
The  three  boys  who  testify  that  they  were 
present  at  the  killing  were  respectively  6, 
12,  and  13  years  of  age,  and  each  tells  tbe 
same  tale,  with  an  exactitude  of  repetition  of 
the  same  very  singular  expression  as  used 
by  the  accused,  so  as  strongly  to  suggest  a 
lesson  learned,  and  throw  doubt  on  their 
truthfulness.  Their  marvelous  tale  is  that 
five  boys  were  rabbit  bunting,  and  two  of 
these  boys  were  the  deceased,  Elijah  Hollls, 
and  the  accused.  When  the  hunt  was  over 
they  amused  themselves  shooting  at  targets. 
All  were  perfectly  friendly  and  good-humor- 
ed, and  nothing  occurred  to  disturb  the  per- 
fect harmony  which  characterized  their  play- 
ful employment  But  all  of  a  sudden,  with 
nothing  to  provoke  or  arouse  him,  the  ac- 
cused said:  "  1  won't  run  from  any  nigger 
when  I  have  got  my  election  twister.  I  will 
show  you  how  to  treat  a  nigger.'  Then  he 
raised  his  gun  to  his  shoulder  and  shot  Eli- 
jah. There  was  no  quarreL  No  one  had 
tried  to  make  Pink  run,  and  he  and  Elijah 
were  all  the  time  perfectly  friendly."  This 
Is  the  testimony  of  Jerry  McWhorter,  aged 
12  at  the  time  of  trial  Sam  Wilkerson, 
about  13  years  old,  testified  to  the  very  same 
words,  with  the  mere  change  of  one  or  two 
immaterial  ones.  Louis  Payne,  6  years  old, 
repeats  verbally  the  same  tale.  These  were 
the  only  eyewitnesses.  It  Is  shown  that  the 
accused  was  about  16  years  old,  and  the 
deceased  was  so  much  smaller  in  sisse  that 
he  would  come  up  to  the  shoulders  of  the 
accused  when  standing,  as  witnesses  ex- 
pressed it  The  accused  and  deceased  were 
standing  8  or  10  feet  apart  when  the  gun 
was  discharged.  Tbe  accused  was  not  only 
much  taller  than  the  deceased,  but  stood  on 
higher  ground, — uphill  from  deceased,  as  the 
boys  say;  and  yet  It  Is  shown  that  the  shot 
ranged  up,  instead  of  down,  in  the  body  of 
Elijah,  which  does  not  consist  with  the  tale 
of  the  three  boys.  They  all  agree  more  per- 
fectly than  the  four  writers  of  the  gospels 
as  to  the  very  words  spoken,  and  those 
words  tbe  most  remarkable  and  extraordi- 
nary In  the  mouth  of  tbe  accused  and  In  the 
memory  of  the  three  boys,  6,  12,  and  13 
years  of  age;  and  all  say  there  was  per- 
fect friendship  and  good  humor  among  ail, 
and  that  nothing  occurred  to  evoke  talk 
about  dection  twister,  and  running  from  a 
nigger,  or  how  to  treat  a  nigger,  and  that 
the  accused  put  his  gun  to  his  shoulder  and 
shot  Elijah,  and  that  they  were  perfectly 
friendly  at  the  moment  But  besides  the 
great  improbability  of  the  tale  told  by  these 


boys  with  such  astoimding  accuracy  of  ex- 
pression, the  undisputed  fact  that  the  ac- 
cused was  much  taller  than  deceased,  and 
stood  on  higher  ground,  and  ttiat  the  shot 
tanged  up,  instead  of  down,  on  the  person 
of  Elijah,  shows  the  falsity  of  the  testimony 
of  these  boys,  and  sustains  the  version  of  the 
unfortunate  occurrence  grlven  by  the  accus- 
ed. He  says,  Elijah  had  his  gun  (and  he  ia 
corroborated  as  to  this  fact)  and  was  point- 
ing It  about,  and  he,  fearing  that  Elijah 
might  discharge  the  gun  and  hurt  somebody, 
asked  him  for  It,  and  proceeded  to  take  off 
one  of  tbe  caps,  and  was  about  to  remove 
the  other,  when  the  gun  was  discharged  ac- 
cidentally, and  fatally  to  Elijah,  and  that 
he  (the  accused)  went  home,  and  was  advised 
by  an  elder  brother  to  go  away  for  awhile, 
wlil<^  he  did.  Els  flight  suggests  nothing  as 
to  his  guilt  as  we  think,  and  the  established 
facts  overthrow  the  testimony  of  the  boys, 
who  saw  the  occurrence,  whose  account  of 
it  with  such  marvelous  agreement  arouses 
suspicion  as  to  its  fidelity  to  the  facts  as 
they  existed.  In  our  opinion,  the  verdict  is 
manifestly  wrong,  and  cannot  be  permitted 
to  stand.  If  our  convictions  on  the  subject 
were  not  dear  and  decided,  we  would  yield 
them  to  the  verdict  Beversed  and  remand- 
ed. 


(U  Fia.  siS) 
MAB-HN  V.  TOWNSEND. 
(Supreme  Court  of  Florida.    Oct  17,  1893.) 

EraCTMEXT  — EVIDEKCB  —  DbED  BT  COUNTT  COK- 
mSSXONBBS  —  ViLUDITT  —  QCOBDM  OI*  BOABD— 
BSKL. 

1.  By  chaptef  678  of  the  Acts  of  the  Leg- 
islative Council  approved  February  17,  1838, 
and  by  chapter  11,  Laws  approved  July  26, 
1845,  boaids  of  county  oommisBioners,  while  act- 
ing in  their  o£Scial  capacity  as  a  board,  were 
fully  authorized  and  empowered  to  sell  and 
convey  the  lands  of  their  coan^,  not  reqnired 
for  public  uses,  in  such  manner  as  they  deemed 
best 

2.  In  conveying  the  public  lands  of  their 
county,  the  execution  of  a  deed  thereto  by  coun- 
ty commissioners  was  an  official  act  that  sudi 
boards  were  expressly  authorized  by  law  to  per- 
form, and,  in  the  performance  of  it  the  judge 
of  probate,  while,  under  the  law,  he  was,  ex 
officio,  a  member  and  president  of  such  board, 
properly  acted  nnder  his  own  official  title  of 
"judge  of  probate;"  the  law,  from  the  official 
act  and  the  participation  with  him  therein  of 
other  members  of  the  board  of  county  commis- 
sioners, acting  as  snch  under  their  official  titles, 
supplying  the  fact  that  such  judge  was  acting 
therein  in  his  capacity  as  an  ex  officio  member 
of  such  board. 

3.  Under  tbe  statutes  in  force  in  1852,  the 
judge  of  probate,  who  was  then,  ex  officio,  a 
mem  .>er  and  president  of  the  board  of  county 
commi8si(»iers,  with  any  two  of  the  other  mem- 
bers of  such  board,  or,  in  the  absence  of  the 
jndge  of  probate,  any  three  memboiv  of  such 
board,  constituted  a  quorum,  with  full  power 
to  transact  any  official  business,  or  to  perform 
any  official  duties.  Bdd,  that  the  execution  of 
a  deed  of  conveyance  to  a  parcel  of  county  land 
that  such  board  had  authority  to  sell  and  con- 
vey was  such  an  official  act  as  could  be  validly 
and  effectually  performed  by  such  quorum  of 
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said  board,  and  that  It  waa  not  necessary  to  the 
Talidity  of  such  a  deed  that  it  should  be  ex- 
ecuted hj  all,  or  any  greater  number  than  a 
legal  quorum  of  snch  board. 

4.  Boards  of  county  commissioners  are 
quasi  corporations,  and  their  oihcial  duties  and 
powers  partake  in<««  of  the  characteristics  of 
corporate  acta  and  powers  than  those  of  mere 
trustees. 

B.  In  executing  a  deed  to  county  lands, 
boards  of  connty  commissioners  do  not  act  for 
themselves,  as  individuals,  bnt  act  officially,  for 
and  on  behalf  of  their  connty;  and  in  such  case 
it  is  not  necessary  that,  to  the  name  of  each  of 
them  signing  such  deed,  an  individual  seal 
should  be  set  All  that  was  necessary,  in  so 
far  as  the  requisite  of  a  seal  was  concerned,  in 
order  to  make  it  a  valid  and  effectnal  deed 
from  the  connty,  was  to  attach  thereto  some 
seal  adopted  by  snch  board  as  the  seal  of  their 
county.  Sdd,  further,  that  the  affixing  of  the 
official  seal  of  the  probate  court  of  the  county 
to  such  a  deed,  with  the  following  attestation 
danse:  "In  witness  whereof,  the  said  Simon 
Tnrman,  judge  of  probate,  William  Hancock, 
3oees/ii  Howell,  Andrew  H.  Henderson,  and  Eze- 
kid  Glazier,  county  commissioners,  in  their 
capacity  as  a  board,  have  hereunto  set  their 
hands  and  seal  of  our  probate  court  the  day 
and  year,"  etc., — was  snch  an  adoption  by  the 
board  of  the  seal  named  and  used  as  made  the 
deed  npon  which  it  was  used  the  validly  sealed 
instrument  of  the  county. 
(Syllabus  by  the  Court) 

Appeal  firom  drcoit  court,  Hillsborough 
county. 

Action  in  ejectment  by  James  P.  Martin, 
administrator  of  the  estate  of  Britania  Wan- 
ton, deceased,  against  L.  D.  Townsaid. 
From  judgment  for  defoidant  entered  on  a 
ncnsult,  plaintiff  appeals.     Reversed. 

Barron  FbllUps  and  Thos.  B.  Wilson,  for 
appellant    O.  A.  Hanson,  for  appellee. 

TAYLOR,  J.  The  appellant  sued  the  ap- 
pellee In  the  circuit  court  of  Hillsborough 
county  in  ejectment,  for  the  recovery  of 
that  lot  of  land  in  the  town  of  Tampa  de- 
scribed as  "Lot  3  of  Block  63,"  according  to 
the  general  map  of  said  town  made  by  John 
Jackson,  surveyor.  In  the  year  1853.  At  the 
trial.  In  consequoice  of  the  rulings  of  the 
court,  excluding  the  deed  upon  which  the  ti- 
tle of  the  plalntifTs  Intestate  rested,  the 
plaintiff  took  a  nonsuit,  and  appeals  from 
the  judgment  entered  therecai. 

The  sole  qnestion  presented  for  our  con- 
sideration Is  the  ruling  of  the  court  below, 
excluding  the  following  deed  from  admls- 
8l<Hi  In  evidence  <m.  behalf  at  the  plaintiff: 

"State  of  PlMrida,  Hillsborough  county. 
This  indenture,  made  this  6th  day  of  Sep- 
tember, In  the  year  of  our  Lord  eighteen 
hundred  and  flf^-twok  between  Simon  Tur- 
man,  judge  of  probate,  William  Hancocli, 
Joseph  Howell,  Andrew  H.  Henderson,  Eze- 
kiel  Glazier,  county  commissioners,  within  and 
for  the  county  and  state  above  mentioned,  of 
the  first  part,  and  William  Cooley,  guardian 
of  Britania  Wanton,  a  colored  woman,  assignee 
of  James  Gettls,  assignee  of  Benjamin  Co  wart, 
assignee  of  John  C.  Oats,  of  the  second  part, 
vrltnesseth,  that  the  said  party  of  the  first 
part,  for  and  in  ctmslderatlon  of  the  sum  of 


forty  dollars  to  the  county  treasurer  of  said 
county  in  hand  paid,  receipt  whereof  we 
do  hereby  acknowledge,  have  granted,  bar- 
gained, sold,  ccmfirmed,  and  do  by  tbese 
presents  grant,  bargain,  sell,  convey,  and 
confirm,  unto  the  said  party  of  the  second 
part,  her  heirs  and  assigns,  forever,  a  cer- 
tain lot  in  the  to>wn  of  Tampa  known  and 
designated  on  the  map  m:  plan  of  the  said 
town  now  on  record,  made  by  John  Jaduon, 
surveyor,  and  dated  the  4tb  day  of  January, 
1847,  as  lot  No.  three  (3)  in  block  No.  ten, 
(10,)  containing  one-sixth  part  of  one  acre, 
more  or  less,  togethn-  with  all  the  rights, 
privileges,  and  appurtenances  thM'eto  be- 
longing, and  the  remainders  and  profits 
thereof,  and  all  the  estate,  title,  and  intnest 
of  the  said  party,  in  law  or  equity,  in  ami 
to  the  same;  to  have  and  to  hold  the  lot 
hereby  conv^ed,  with  all  the  appurtoiances 
thereunto  belonging,  to  the  <Mily  proper  use, 
benefit,  and  behoof  of  her,  the  said  Britania 
Wanton,  assignee  as  aforesaid,  her  heirs  and 
assigns,  forever.  In  witness  whereof,  the 
said  Simon  Turman,  judge  of  probate,  WQ- 
Uam  Hancock,  Joseph  Howell,  Andrew  H. 
Hend»'soa,  and  Elzekiel  Glazier,  connty  com- 
missioners, In  their  capacity  as  a  board  with- 
in and  for  the  county  of  Hillsborough  and 
state  of  Florida,  have  hereunto  set  their 
hands  and  seal  of  our  probate  court  the  day 
and  year  above  written. 


( HlllaboroTiiirh  ) 
J  Conntiy  Probst*  f 
1  Coart  Seal.  r 


"Simon  Turman, 

"Judge  of  Probate. 
Wm.  Hancock, 


County 
Commis 
•loners. 


,  'A.  H.  Henderson, 
"Benjamin 

Hogler.      "E.  Glazier, 
"Martin  Cunningham. " 

"State  of  Florida,  Hnisborongh  Connty. 
Be  It  remembered  that  on  the  6th  day  of  Sep- 
tember, 1852,  personally  came  before  the  un- 
dersigned, clerk  of  the  circuit  court  within 
and  for  the  county  of  Hillsborough  and  state 
of  Florida,  Simon  Turman,  judge  of  pro- 
bate, William  Hancock,  Andrew  H.  Hender- 
son, and  Ezekiel  Glazier,  county  commission- 
ers, in  thehr  capacity  as  a  board  within  and 
for  the  county  and  state  aforesaid,  and 
acknowledged  that  they  signed,  sealed,  and 
delivered  the  above  deed,  as  their  act  and 
deed,  for  the  purposes  therein  specified. 
Given  under  my  hand  and  seal  of  our  cir- 
cuit court,  at  Tampa,  this  6th  day  of  Sep- 
tember, A.  D.  eighteen  hundred  and  fifty- 
two,  and  the  77th  year  of  American  Inde- 
pendence. 

"Martin  Cunningham, 

"Clerk  Ct  Ot,  H.  0.,  Fla. 
"[Seal.] 

"[Indorsed]  Recorded  in  Book  B,  p.  6&-67, 
September  10th,  1852.  M.  Cunningham, 
Clerk  Ct  Ct,  H.  County,  Fhu" 

The  objections  urged  against  the  admis- 
sion of  this  deed  at  the  trial  below,  that 
were  stistained  by  the  court,  are  as  follows: 
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"(1)  Because  It  purports  to  be  a  deed  from 
the  county  commlBSioners  of  Hlllsborougb 
cotinty,  when,  in  truth  and  In  fact.  It  Is  only 
signed  by  Simon  Turman,  Judge  of  probate, 
W.  A.  Hancock,  A.  H.  Henderson,  and  E. 
Glazier,  county  commissioners  of  Hillsbor- 
ougb  county;  tlie  board  at  tbat  time  con- 
sisting of  Ave  members,  and  only  three  of 
them  signing  as  county  commissioners. 

"(2)  Because  the  seal  of  the  board  of  coun- 
ty commissioners  Is  not  affixed  to  said  deed. 

"(3)  Because  there  is  no  seal  affixed  to  said 
deed  at  or  near  the  signatures  of  the  parties 
who  signed  the  same. 

"(4)  Foe  that  said  deed  relates  that  the 
seal  of  the  probate  court  has  been  affixed 
thereto,  there  being  nothing  in  said  deed  to 
show  tbat  said  seal  had  been  adopted  as 
the  seal  of  the  board  of  county  commission- 
ers, and  no  law  of  the  state  of  Florida  des- 
ignating that  as  the  seal  of  said  board. 

"(5)  For  that  said  board  of  county  com- 
missioners were  trustees  of  said  property 
for  the  county  of  HiUsbwough,  and  that  it 
required  the  signatures  of  the  entire  board 
to  make  a  ralid  deed." 

In  ex<Uudlng  the  deed,  the  court  below  sus- 
tained all  of  these  objections. 

By  the  Acts  of  the  Legislative  Council  of 
the  Territory  of  Florida,  (chapter  678,)  ap- 
proved February  17,  1833,  a  oonnty  oonrt 
was  established  in  each  county,  which  was 
made  a  court  of  record,  and  was  presided 
ovee  by  one  Judge,  appointed  by  the  gov- 
ernor and  legislative  council,  whose  general 
Jurisdiction  extended  over  dvll  causes  In- 
volving amoimts  between  $50  and  $1,000, 
and  over  criminal  causes  below  the  grade  of 
capital  otTenses;  and  he  was  clothed  with 
general  probate  powers  In  the  matter  of  the 
granting  of  letters  testamentary  and  of  ad- 
ministration, appointment  of  guardians  for 
Infants  and  lunatics,  and  In  ordering  the 
sale  of,  and  distribution  of,  the  estates  of 
decedents. 

By  the  fifth  section  of  this  act  the  county 
courts  were  required  to  hold  two  terms  In 
each  year,  and  It  was  thereby  made  the  duty 
of  each  Justice  of  the  peace  In  the  county 
to  attend  upon  the  first  term  of  the  county 
court  In  each  year  for  the  purpose  of  trans- 
acting county  business.  Any  two  of  such 
justices  of  the  peace,  with  the  judge  of  the 
county  court,  or,  In  case  of  the  absence  of 
such  Judge,  any  three  of  such  Justices  of 
the  peace,  were  constituted  a  quorum  for 
the  transaction  of  coimty  business.  By  the 
sixth  section  of  said  act,  the  said  county 
courts,  being  In  session  for  the  transaction 
of  county  business,  were  clothed  with  full 
power  to  sell  and  dispose  of  any  lands  that 
belonged  to  their  respective  counties,  for 
the  use  of  such  cotmtles,  in  such  manner  aa 
said  county  courts  might  deem  best.  And  said 
courts,  thus  in  session,  were  clothed  with 
the  general  supervision  of  the  public  high- 
ways, the  support  of  the  poor,  and  the  levy 


of  taxes  tix  county  purposes,  etc.  By  the 
constitution  adopted  In  1839  for  the  then 
prospective  state  of  Florida,  the  county 
courts  were  abolished,  and  by  section  9,  art. 
5  of  that  instrument  the  power  was  dele- 
gated to  the  legislature  to  provide  by  law 
for  the  appointment  In  each  county  of  an 
officer  to  discharge  the  duties  usually  per- 
taining to  cotuTts  of  ordinary  or  probate. 

The  legislature,  in  pursuance  of  this  con- 
stitutional provision,  by  an  act  (chapter  6) 
approved  July  25,  1845,  directed  the  appoint- 
ment by  the  governor,  with  the  advice  of 
the  general  assembly,  of  a  Judge  of  probate 
for  each  county,  clothing  him  with  general 
probate  powers.  By  the  second  section  of 
this  act,  it  was  provided  that  such  Judges 
of  probate  should  have  a  seal  of  office,  and, 
until  such  seals  were  provided,  they  were 
authorized  to  use  their  private  seals. 

By  chapter  11,  Laws  approved  July  26, 
1845,  the  election  of  a  board  of  four  county 
commissioners  in  each  county  of  the  state 
was  provided  for,  who  were  clothed  with 
all  the  powers  and  were  charged  with  all 
the  duties  that  "by  the  laws  of  the  territory 
appertained  to  the  county  courts  when  sitting 
for  county  purposes."  By  the  second  sec- 
tion of  this  act  the  said  boards  were  required 
to  hold  at  least  two  sessions  in  each  year, 
at  their  respective  county  sites,  on  the  first 
Monday  In  the  months  of  April  and  Septem- 
ber in  each  year. 

Section  3  of  this  act  provided  "that  the 
judge  of  probate  In  each  coimty  shall  be 
ex  officio  a  member  and  the  president  of 
said  board,  and  shall  keep  or  cause  to  be 
kept  a  regular  record  of  its  proceedings  at 
each  session  thereof." 

Sections  5  and  6  of  said  act  provide  that 
any  three  of  said  board.  Including  the  presi- 
dent, shall  constitute  a  quorum  for  the  trans- 
action of  business,  and  that  if,  tot  any  cause, 
the  Judge  of  probate  should  not  be  present 
at  any  regular  or  called  meeting  of  said 
board,  the  remaining  members  thereof,  or 
any  three  of  them,  may  organize  the  board 
by  the  election  of  one  of  their  number  to 
preside,  and  proceed  to  the  transaction  of 
business. 

By  chapter  112,  Acts  Cong,  approved  July 
25,  1848,  (9  Stat.  120,)  the  United  States 
granted  directly  to  the  county  commissioners 
of  Hillsborough  county,  Fla.,  and  their  suo 
ccssors  In  office,  160  acres  of  land,  for  the  use 
of  said  county,  for  county-site  purposes,  and. 
In  express  terms,  provided  that  the  proceeds 
of  sales  thereof  were  to  be  applied  to  the 
bn.<lding  of  a  courthouse.  Jail,  and  other  pub- 
lic buildings  for  such  county.  The  plaintiff 
introduced  a  patent  from  the  United  States, . 
executed  In  conformity  with  this  statuto,  and 
dated  February  3,  1853,  formally  CMiveyIng 
directly  to  the  county  commissioners  of  said 
coimty  160  acres  of  land  cmi  the  Hillsborough 
river,  that.  It  was  admitted,  embraced  the 
lot  In  controversy. 
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Under  these  clrcumBtances,  and  under  the 
proylsloDs  of  the  statutes  aboye  quoted  from 
our  own  state  legislative  enactments,  we  are 
satiafled:  (1)  That  the  lot  in  controversy, 
IH^or  to  Its  conveyance  by  The.  county  com- 
missioners to  Biitanla  Wanton,  was  the 
property  of  the  county  of  Hillsborough.  (2) 
That  the  board  of  coimty  commissioners  of 
said  county  were  fully  authorized  by  law  to 
sell  and  convey  the  same  in  such  manner  as 
they  deemed  best,  and  that  tb^  were  the 
only  authcHity  in  such  county  who  could 
l^ally  sell  and  convey  the  same.  (S)  On>at 
the  Judge  of  probate,  at  the  date  of  the  exe- 
cution of  said  deed,  was,  ex  virtute  officio, 
a  memt>er  of,  and  president  of,  such  board 
of  county  commissioners,  and,  as  such,  with- 
in the  powers  and  Jurisdiction  of  said  board, 
was  clothed  with  the  same  powers  as  each  of 
the  other  persons  elected,  eo  nomine,  to  be 
members  of  such  board.  (4)  That  the  exe- 
cution of  Bach  deed  for  the  conveyance  of  a 
part  of  the  county  lands  was  an  official  act 
that  such  board  was  expressly  authorized  by 
law  to  perform,  and  that  in  the  performance 
of  his  part  therein,  as  an  ex  officio  member 
of  such  board,  the  Judge  of  probate  acted 
properly  under  his  own  official  title  of  "Judge 
of  probate;"  the  law,  from  the  character  of 
the  official  act  that  he  was  performing,  and 
the  presence  of  the  other  officials  with  wh<Hn 
he  acted,  supplying  the  fact  that  he  was  act- 
ing therein  in  his  capacity  as  an  ex  officio 
member  of  sach  board.  (5)  That  a  quorum 
of  such  board  of  county  commissioners  were 
authorized  by  law  to  transact  all  official  busi- 
ness, and  perform  all  official  acts  and  duties 
devolving  by  law  upon  such  board,  and  that, 
under  the  law  in  force  when  said  deed  was 
executed,  the  Judge  of  probate,  with  two 
other  members  of  said  board,  or,  in  the  ab- 
sence of  the  Judge  of  probate,  any  three 
members  of  such  board,  constituted  a  quo- 
nun,  with  full  power  to  transact  any  such 
official  business,  or  to  perform  any  such  offi- 
cial duties,  and  that  the  execution  of  such 
deed  of  conveyance  was  such  an  official  act 
as  could  be  legally  done  and  performed  by 
a  quorum  of  such  board,  and  that  it  was  not 
necessary  to  the  validity  of  such  deed  that 
it  should  be  executed  by  all,  or  any  greater 
munber  than  a  legal  quorum  of  such  board. 
Oity  of  San  Diego  v.  San  Diego  ft  L.  A.  B. 
Co.,  44  CaL  106.  Boards  of  county  commis- 
stoners  are  quasi  corporations,  and  their  of- 
ficial dnties  and  powers  partake  more  of 
the  characteristics  of  corporate  acts  and 
powers  than  those  of  mere  trustees.  Tresid- 
well  ▼.  Commissioners,  11  Ohio  St  183;  Jack- 
son V.  Hartwell,  8  Johns.  330;  Reynolds  v. 
Commissioners  of  Stark  Co.,  6  Oliio,  204; 
,  I«vy  Court  v.  Coroner,  2  Wall.  501;  Platter 
V.  Elkhart  Co.,  103  Ind.  860,  2  N.  E.  Rep.  544; 
4  Amer.  ft  Eng.  Enc.  Law,  p.  374,  and  au- 
thorities dted.  In  executing  this  deed,  the 
board  of  county  commissioners  were  not  act- 


ing for  themselves  in  their  individual  ca- 
pacity, but  were,  as  a  board,  performing  an 
official  act  that  they  were  expressly  author- 
ized by  law  to  perform  for  and  on  behalf  of 
their  county,  and  it  was  not  necessary  for 
each  of  them  to  affix  to  his  own  signature 
an  Individual  seal.  They  were  not  acting  in 
a  private  capacity,  as  individuals  disposing 
of  their  own  property,  but  were  acting  In* 
their  official  capacity,  as  a  quasi  corporate 
body  representing  their  county;  and  all  that 
was  necessary  for  them  to  do  to  make  the 
instrument  a  valid  deed  from  the  county  thafr 
they  represented  was  to  sign  it  in  the  pres- 
ence of  two  snlMcribing  witnesses,  as  they 
did,  in  their  official  capacity,  and  attach 
thereto  some  seal  adopted  by  them  as  the 
seal  of  their  county.  This  they  did,  as  we 
think,  very  appropriately  and  effectually,  in 
the  attestation  clause  of  the  deed,  as  follows: 
"In  witness  whereof,  the  said  Simon  Tur- 
mau,  Judge  of  probate,  William  Hancock,  Jo- 
seph Howdl,  Andrew  H.  Henderson,  and 
'Ezeklel  Glazier,  county  commissioners,  in 
their  capacity  as  a  board  within  and  for  the 
county  of  Hillsborough  and  state  of  Florida, 
have  hereimto  set  their  hands  and  seal  of  our 
probate  court  the  day  and  year,"  etc.,  loi- 
lowed  by  affixing  the  probate  court  seal  men- 
tioned. 

Under  the  law  as  it  then  stood,  no  seals 
were  provided  for  the  counties,  to  be  known, 
distinctively,  as  "county  senls."  Hence,  the 
county  commissioners,  as  a  quasi  corpora- 
tion, in  executing  an  instrument  for  and  on 
behalf  at  their  county  that  required  a  seal 
for  its  Talidity,  were  left  free  to  adopt  any 
device  that  would  answer  as  a  seal  tar  the 
county.  Bonk  of  Middlebury  v.  Rutland  & 
W.  R.  Co.,  80  Vt  150;  Porter  v.  Railroad  Co.. 
37  Me.  349;  Foundery  v.  Hovey,  21  Pick.  417; 
Stebbins  v.  Merritt,  10  Gush.  27;  PhlUlps  v. 
Coffee,  17  m.  154;  Tenney  v.  Lumber  Co.,  43 
N.  H.  848;  1  DllL  Mun.  Corp.  i  190;  BradfMd 
V.  Randall,  5  Pick.  496;  St  Phillip's  Church 
V.  Zlon  Presbyterian  Church,  23  S.  a  297. 
Very  appropriately,  they,  in  express  terms, 
adopted  and  affixed  the  seal  of  the  probate 
court  of  their  county,  which  seal  was  In  the 
official  custody  vt,  and  bdonged  to,  the  office 
of  the  Judge  'of  probate,  who,  by  vlrtne  of 
his  office  as  such  Judge,  was  a  member  of, 
and  president  of,  said  board. 

This  cotut,  in  two  cases,  has  r(>cognlzed 
the  seal  of  the  probate  court  affixed  to  in- 
struments executed  by  county  commissioners 
In  their  capacity  as  sach,  as  being  cnilrcly 
sufficioit  to  give  effect  to  them  as  sealed  in- 
struments of  the  county.  Jefferson  Co.  v. 
Lewis,  20  Fla.  980;  Johnson  ▼.  Wakulla  Co.. 
28  Da.  720,  9  South.  Rep.  690.  See,  also, 
Stockton  T.  Powell,  29  Fla.  1, 10  Sontb.  Rep. 
6S8.  The  excluded  deed  should  have  been 
admitted  In  evidence.  The  Jadgment  ap- 
pealed from  is  reversed. 
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OHRISnB  T.  LOOBnS  at  aL 

(Sopreme  Ooort  of  Florida.  Oct  17,  1883.) 
ChsjAioK  or  Sdpkixh  Coubt— Bt  Whom  Sektuv. 
8«ntlc*  of  a  citation  of  tb*  supreme  court 
may  be  made  bj  the  slieriS  of  a  coonty  as  dep- 
aty  of  the  sheriff  of  soch  court  thronsh  or  bj 
the  instrumentality  of  a  deputy  tut  such  county 
■heriff. 

(Syllabus  by  the  GonxtJ 

Appeal  from  drcQlt  ooait,  AhuSuu.  eoimty; 
Jesse  J.  Flnley,  Judge. 

Action  lietween  Walter  ChrtBtie  and  L.  J. 
Loomis  and  others.  Judgment,  from  which 
Christie  appealed.  Appellees  now  moye  to 
dlsmisa  the  appeal    Motion  denied. 

W.  W.  Haxapton,  for  the  motioii.  Horatio 
Davla,  opposed. 

SANEY.  a  J.   Appellees  move  to  dismiss 

the  api)eal  on  the  ground  that  there  has  been 
no  legal  serrloe  of  the  citation.  The  return 
shows  that  the  writ  was  served  by  the  sherlll 
of  Alachua  county  as  deputy  of  the  sherill 
of  the  supreme  court  through  or  by  the  in- 
strtuuentality  of  his  own  deputy.  The  sheriff 
of  the  county  in  whldi  the  supreme  court 
may  sit  Is,  under  section  1322,  Ber.  St,  the 
sheriff  of  the  court,  and,  as  it  sits  In  Leon 
ooonty  only,  (section  4,  art  5,  Const;  section 
1311,  Bev.  St,)  the  sheriff  of  Leon  county 
Is  Its  sheriff;  but  It  is  provided  by  section 
1324,  Rev.  St,  that  "all  the  sheriffs  of  the 
state  shall  ex  <^cio  be  his  deputies  in  their 
resi>ective  counties  for  the  execution  of  pro- 
cess from  said  court"  In  the  second  ar- 
ticle of  the  twenty-third  chapter,  |  1241, 
of  the  Revision,  which  article  relates  to  the 
duties  of  sheriffs,  it  Is  enacted  that  "each 
sheriff  Shan  In  iterscm  or  by  deputy  execute 
all  process  of  the  supreme  court  drcoit  oourt, 
ooonty  court,  and  cttmlnal  court  to  be  exe- 
oated  in  the  county  and  may  serve  all  process 
vt  the  county  Judge's  oourt,  justices  of  the 
peace  courts,  uid  board  of  county  comml»- 
aicmers."  In  our  Judgment  a  purpose  of  the 
last  section  was  to  require  the  sheriff  of  any 
county  to  execute  any  process  of  this  court 
hdd  by  him  either  as  sheriff  of  the  court 
<where  he  may  be  such)  or  as  ex  officio  deputy 
of  its  sheriff,  and  it  gives  him  the  power  to 
pnform  the  duly  either  in  person  or  by  dep- 
uty. The  decisions  dted  in  behalf  of  the 
movant  were  made  before  the  Revised  Stat- 
utes became  operative. 
The  rnotiMi  to  denied. 


mmM.es> 

JTTATB  ex  reL  MATEtDSON  «t  aL  t.  KING, 

Ckcnit  Judge. 

(Soprane  Court  of  Florida.    Get  9,  1803.) 

UUmutm  TO  Covbt— RnNnATamnre  of  Appsaii 

AITBB  DiBMISSAIk 

Mandamus  lies  to  compel  a  court  to  ex- 
srcise  its  lawful  jurisdiction  where  it  refuses  to 
take  jurisdiction  or  to  proceed  in  the  exercise 
tbereM,  bat  not  for  the  correction  of  errors 


committed    while   exercising   Jnrlsdtetlaa,    nor 
where,  as  in  this  ease,  it  Is  not  shown  that  as 
error  was  committed  while  ezerdsing  Jotisdi^ 
tlon. 
(Syllabus  by  the  Oourt) 

Original  action  In  the  name  of  the  state 
at  the  relation  of  J.  D.  Matheson  &  Co. 
against  Thomas  F.  King,  circuit  Judge,  for 
mandamus.    Writ  denied. 

W.  W.  Hampton  and  Bobt  W.  Davis,  for 
plalntUC. 

RANsnr,  O.  J.  The  altemattve  writ  shows 
that  relators  are  the  owners  of  a  jadgmmt 
rendered  in  the  "county  court"  of  Alachua 
county  for  $96.54  against  Thomas  little  and 
Arthur  Simmons,  and  that  <hi  September  80, 
1884,  they  took  out  a  writ  of  gamlshmoit 
tbere<m  against  the  trustees  of  the  Union 
Academy,  and  the  trustees  acknowledged  an 
indebtedness  to  defendants,  and  the  Judg- 
ment defendants  moved  the  "county  court" 
to  dismiss  "the  case  and  the  garnishment 
proceedings,"  and  on  December  8,  1884,  it 
dismissed  said  proceedings;  and  that  two 
days  after  relators  perfected  their  appeal  to 
the  drcnit  court  of  Alachua  county,  the  de- 
fendant being  Judge  thereof,  from  such  Judg- 
ment of  dismissal,  and  filed  a  transcript  of 
the  record  in  such  circuit  court  at  the  enso- 
Ing  term;  and  upon  the  coming  In  of  sudi 
transcript  they  filed  their  assignment  of  er^ 
rors,  setting  forth  the  errors  of  which  they 
complained.  That  upon  such  appeal  com- 
ing ou  to  be  heard  on  December  18,  1885, 
the  aroellees  moved  to  dismiss  the  same  on 
the  ground  that  "there  was  no  bill  of  ex- 
ceptions filed  In  this  cause  as  provided  by 
law,  and  the  record  does  not  show  that 
there  were  any  exceptions  to  the  ruling  of, 
the  lower  court  noted,"  and  thereupon  the 
circuit  court  gave  Judgment  that  the  mo- 
tion be  granted,  and  the  appeal  be  dismissed 
for  want  of  said  bill  of  exceptions  and  not- 
ing of  exceptions;  and  the  said  judge  has 
since  and  does  now  refuse  to  entertain  said 
appeal,  or  hear  relators  upon  the  errors  of 
said  coimty  Judge.  The  command  of  the 
writ  Is  that  the  circuit  Judge  restore  and  re- 
Instate  such  appeal,  and  hear  petitioners  up- 
on the  question  of  errors  alleged  to  have 
been  made  by  the  county  Judge,  or .  show 
cause  at  the  time  designated. 

To  this  writ  Judge  King  made  a  return, 
and  afterwards  a  further  return,  the  mate- 
rial effect  of  the  two  being  aa  follows:  (1) 
The  appeal  transcript  does  not  show  that 
the  garnishees  acknowledged  an  Indebted- 
ness to  the  Judgment  defendants,  Simmons 
&  Little;  but  It  was  admitted  In  argument 
by  counsel  for  plaintiffs  and  defendants  In 
execution  that  the  gramishees  did  acknowl- 
edge their  indebtedness  to  Hie  defendant 
Arthur  Simmons,  and  Uiat  such  garnishees 
paid  Into  the  registry  of  the  coimty  court 
$150  by  consent  of  all  the  parties,  entered 
Into  In  writing,  to  abide  the  determlnatlam 


Digitized  by 


Google 


892 


SOUTHERN  REPOBTER,  Voi-  13. 


(Fla. 


of  said  gamlshment  proceedings,  and  the 
garnishees  were  diBcharged  from  farther  lia- 
bility thereunder.  (2)  That  the  county  Judge 
did  not  send  up  to  the  ensuing  term  of  the 
circuit  court  a  transcript  of  all  the  record  in 
the  cause,  but  at  such  term  (spring  term, 
1S85)  there  was  presented  to  the  court  for 
its  consideration  on  appeal  a  number  of 
loose  and  detached  papers  purporting  to  be 
gamlshment  proceedings  in  the  suit  of  Math- 
eson  &  Ck).  v.  Simmons  &  LltUe,  and  the 
latter  parties  moved  to  dismiss  the  appeal 
because  there  was  no  record,  which  motion 
the  court  refused,  and  made  "an  order  that 
the  case  be  sent  back  In  order  tliat  a  certified 
copy  might  be  sent  up,"  and  a  certified  copy 
was  sent  up  to  the  fall  term,  1885.  (3)  That 
the  record  does  show  there  was  no  biU  of 
exceptions,  and  no  exceptions  taken  to  any 
of  the  rulings  in  the  court  below.  (4)  That 
the  appeal  was  brought  before  the  circnit 
court,  and  it  proceeded  to  consider  the  same, 
and.  It  appearing  that  there  was  no  bill  of 
exceptions  by  which  the  errors  of  the  court 
below,  if  any,  could  be  brought  before  the 
court  for  Its  consideration,  the  court  decid- 
ed that  it  should  not  inquire  into  any  such 
errors,  and  rendered  its  judgment  according- 
ly, and  dismissed  the  appeal. 

The  alternative  writ  does  not  show  the 
grounds  upon  which  the  county  judge  dis- 
missed the  garnishment  proceedings,  nor  is 
the  record  of  the  county  judge's  court,  or  the 
assignment  of  errors,  before  us.  The  plead- 
ings before  us  do  not  show  what  the  assign- 
ments of  error  were.  Neither  the  writ  nor 
the  return  thereto  Indicate  that  the  circuit 
judge  denied  the  aiH>^IlB^te  jurisdiction  bf  the 
circuit  court;  on  the  contrary,  the  return 
dearly  shows  that  the  appeal  was  consid- 
ered, and  on  such  consideration  it  was  dis- 
missed, on  the  ground  that  there  was  no 
bill  of  exceptions  by  which  the  errors,  if 
any,  of  the  lower  court,  could  be  inquired  In- 
to. Upon  this  record  it  cannot  be  said  that 
the  circuit  judge  refused  to  consider  assign- 
ments of  error  relating  to  the  record  proper, 
or  held  exceptions,  or  a  blQ  of  exceptions, 
to  be  necessary  to  the  consideration  of  al- 
leged errors  apparent  upon  the  record.  It 
does  not  appear  that  there  were  any  such 
aaslgnments  of  error.  It  may  be  surmised, 
but  the  record  nowhere  shows  it  A  Judg- 
ment of  affirmance,  instead  of  one  of  dis- 
missal, may  have  been  the  proper  Judgment 
for  the  circuit  judge  to  have  entered,  but  the 
relator  has  no  ground  for  complaint  on  this 
score.  Mandamus  lies  to  compel  the  court 
to  exercise  its  lawful  jurisdiction  where  it 
refuses  to  take  Jurisdiction,  or  proceed  In 
the  exercise  of  It,  (State  t.  Toung,  31  Fla. 
694,  and  authorities  cited,  12  South.  Rep. 
073,)  but  not  for  the  correction  of  errors 
committed  while  exercising  Jurisdiction,  (Ex 
parte  Brown,  116  U.  S.  401,  6  Sup.  Ct  Rep. 
887;  Ex  parte  Morgan,  114  U.  S.  174,  5  Sup. 
Ct  Rep.  825;    Ex  parte  Baltimore  &  O.  R. 


Co.,  108  U.  S.  566,  2  Sup.  Ct  Rep.  876.)  See. 
also,  other  cases  cited  in  State  v.  Young,  su- 
pra. Here,  however,  It  does  not  appear  even 
that  the  assignments  of  error  were  of  such  a 
character  that  they,  or  any  one  of  tiiem, 
could  1>e  considered  in  the  absence  of  a  bill 
of  exceptions,  or  that  there  has  been  any 
error  committed  in  the  exercise  of  jurisdic- 
tion. 

In  disposing  of  the  case  we  do  not  commit 
ourselves  upon  the  rather  vexed  question 
whether  or  not  a  proceeding  of  this  kind  Is 
abated  by  a  change  in  the  incumbency  of 
the  office.  MerriU,  Mand.  §  238;  High,  Extr. 
Rem.  |§  37,  38;  Commissioners  v.  Bryson, 
13  Fla.  281;  State  v.  Gates,  22  Wis.  210; 
State  V.  Warner,  55  Wis.  273,  9  N.  W.  Rep. 
795,  and  13  N.  W.  Rep.  255;  Lindsey  v.  Au- 
ditor, 3  Bush,  231;  Hardee  v.  Glbbs,  50 
Miss.  802;  County  Court  v.  Sparlcs,  10  Mo. 
117;  State  v.  Puekett  7  Lea,  709;  People 
V.  Wexford  County  Treasurer,  37  Mich.  331; 
People  v.  Bacon,  18  Mich.  247;  State  v. 
Guthrie,  17  Neb.  113,  22  N.  W.  Rep.  77; 
Thompson  v.  U.  S.,  103  V.  S.  480;  Secretary 
V.  McGarrahan,  9  Wall.  298;  U.  S.  v.  Bout- 
well,  17  Wall.  604.  The  relators,  however, 
are  entitled  to  no  relief  on  the  case  submit- 
ted, and  the  peremptory  writ  will  be  denied. 
It  wlU  be  ordered  accordingly. 


(32    FUl  410) 
FREEMAN  v,  LOUISVILLB  ft  N.  R.  CO. 

(Supreme  Court  of  Florida.    Oct.  9,  1893.) 
Dehdbraob  — Who  Ehtitlkd  to — Plkadikos. 

1.  Where  the  owner  of  a  ship  sues  a  con- 
necting railway  carrier  for  damages  for  the  de- 
tention of  his  vessel  at  the  railway's  terminal 
wharf,  in  consequence  of  the  latter's  alleged 
suspension  in  the  receipt  of  Bach  ship's  car?o, 
and  discloses  by  his  declaration  that  snch  ship 
was  under  charter  with  a  third  person,  not  a 

Sarty  to  the  suit,  to  deliver  her  cargo  to  the 
efendant  railway  company,  and  that  the  rail- 
way company  was  under  contract  with  such 
third  person  there  to  receive  snch  cargo,  and 
the  same  to  carry  further,  hdd  that,  under 
these  circumstances,  the  defendant  railway  com- 
pany's duty  to  receive  and  carry  the  cargo  was 
due  directly  and  primarily  to  such  third  person, 
the  charterer  of  the  ship,  and  that  he  alone 
could  properly  sue  for  the  breach  of  such  duty; 
and  that  under  these  circumstances,  if  the 
plaintiff's  ship  was  wrongfully  delayed  in  cmise- 
quence  of  the  neglig^ice  of  the  railway  com- 
pany, as  the  agent  of  the  charterer,  such  char- 
terer, as  principal,  was  directly  and  primarily 
responrible  to  the  plaintiff  as  the  shlirs  owner 
for  her  delay  in  consequence  of  his  railway 
agent's  wrongful  suspension  from  receiving  her 
cargo,  and  was  the  proper  person  for  the  plain- 
tiff to  have  sned  for  his  damage. 

2.  Where  a  declaration  discloses  snch  a 
state  of  facts,  and  fails  further,  in  a  separate 
count,  not  otherwise  objectionable,  to  allege  that 
the  suspension  In  the  receipt  of  tlie  cargo  com- 
plained of  was  wrongful,  and  fails  to  allege 
any  facts  from  which  it  could  appear  that  the 
alleged  suspension  was  either  tortious  or  inex- 
cusable, a  demurrer  thereto  is  properly  sus- 
tained. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Escambia  coun- 
ty; James  F.  McCIellan,  Judge. 
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Action  on  the  case  by  R.  R.  Preenmn 
against  the  LonisvUle  &  Nashyille  RaUroad 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

John  a  Avery,  for  appellant  W.  A. 
Blount,  for  app^ee. 

TAYLOR,  3,  The  appellant  sued  the  ap- 
pellee, In  case,  for  damages  for  an  alleged 
detention  of  the  former's  ship  In  the  dis- 
charge of  her  cargo  at  the  latter's  terminal 
wharf  In  the  dty  of  Praisacola,  by  refusing 
to  receive  such  cargo  for  carriage  over  Its 
line  of  road.  The  declaration  was  demurred 
to,  and  the  demurrer  sustained,  and,  upon 
the  plaintiff's  falliure  to  amend,  final  judg- 
ment upon  the  demurrer  was  taken,  and 
from  that  Judgment  the  plaintiff  appeals 
here. 

The  declaration  demurred  to  Is  as  follows: 

"(1)  That  the  defendant  was  on  the  21st 
day  of  January,  1887,  and  still  Is,  a  common 
carrier  of  goods  for  hire  over  its  railroad 
line,  beginping  on  a  wharf,  which  consti- 
tutes a  part  of  Its  road,  and  extended  into 
the  Bay  of  Pensacbla.  That  the  said  wharf 
was  used  by  the  defendant  to  enable  It  to 
receive,  from  ships,  cargoes  brought  into  the- 
port  of  Pensacola  for  shipment  ovee  the  de- 
fendant's lines,  and  for  years  past  the  de- 
fendant has  received  thereat,  for  shipment, 
such  cargoes  from  vessels  moored  thereto. 
That  on  said  day  the  plaintiff's  ship,  the 
John  F.  Erans,  was,  upon  the  invitation  of 
the  defendant,  moored  at  the  defendant's 
said  wharf,  and  engaged  In  the  dellv^'y  of 
cargo  thereat  for  transportation  therefrom 
over  the  defendant's  line  to  points  beyond 
the  limits  of  said  state.  That  the  defendant 
invited  the  said  vessel  to  said  wharf,  and 
commenced  the  receipt  of  her  cargo  thereat, 
as  aforesaid,  in  pursuance  of  an  agreement 
with  the  charterer  of  plaintifTs  said  vessel 
to  receive  and  transport  the  same  from  said 
vessel.  That  after  the  Ist  day  of  February, 
1887,  the  defendant  refused  to  receive  cargo 
from  said  vessel  for  the  period  of  ten  days, 
and  thereafter  completed  the  receipt  of  said 
cargo,  whereby  the  plaintiff's  said  ship  was 
detained  for  the  period  of  ten  days  over  and 
above  her  lay  days,  and  the  plaintiff  became 
entitled  to  demand  and  receive  from  the  said 
defendant  for  such  detention  of  bis  said  ship 
the  sum  of  fifty  dollars  per  day,  the  cus- 
tomary demurrage  charge  for  the  detention 
of  such  a  vessel,  which  the  defendant  re- 
fuses to  pay. 

"(2)  That  the  defendant  was  on  the  2l8t 
day  of  January,  1887,  a  common  carrier  for 
hire  over  its  railroad  line,  beginning  on  a 
wharf,  which  constituted  a  part  of  Its  road, 
and  extended  into  the  Bay  of  Pensacola. 
That  the  said  wharf  was  used  by  the  de- 
fendant to  enable  it  to  receive,  from  ships, 
cargoes  brought  Into  the  port  of  Pensacola 
for  shipment  over  defendant's  line,  and  for 
yean  past  the  defendant  has  received  there- 


at, for  shipment,  such  cargoes  from  vessds 
moored  thereto.  That  on  said  day  the  plain* 
tiff's  ship  was,  upon  the  invitation  of  the 
defendant,  moored  at  the  defendant's  said 
wharf,  and  engaged  in  the  delivery  of  cargo 
thereat  for  transportation  therefrom  over 
the  defendant's  said  line  to  points  beyond 
the  limits  of  said  state.  That  it  was  the 
duty  of  the  defendant  to  receive  the  said 
cargo,  all  of  which  was,  as  defendant's 
agents  well  knew,  brought  into  said  port  for 
shipment,  under  contract,  over  defendant's 
said  line;  but,  to  wit,  on  the  1st  day  of  Feb- 
ruary, 1887,  the  defendant  refused  to  re- 
ceive further  of  said  cargo  of  said  vessel,' 
and  so  continued  to  refuse  for  the  period  of 
ten  days,  whereby  said  vessel  was  detained 
for  the  period  of  teA  days,  and  plaintiff  sus- 
tained damage  in  the  sum  of  five  hundred 
dollars. 

"(3)  That  on  said  day  the  plaintiff  had  hia 
said  ship  In  the  port  of  Pensacola  loaded 
with  a  cargo  which  the  plaintiff  had  agreed 
with  charterer  to  deliver  to  the  defendant, 
a  common  carrier,  for  transportation.  That 
delivery  of  same  to  defendant,  for  trans- 
portation over  its  road  to  points  beyond  the 
state  of  Florida,  was  commenced,  when  the 
defendant,  for  the  period  of  ten  days,  re- 
fused to  receive  further  of  said  cargo,  where- 
by the  plaintiff's  said  ship  was  detained  for, 
to  wit,  ten  days,  at  an  expense  to  plaintiff 
of  five  hundred  dollars.  Wherefore  the  plain- 
tiff claims  damages  in  the  sum  of  seven  hun- 
dred and  fifty  dollars,"  etc. 

The  groimd  of  the  demurm  was  that  the 
declaration  did  not  disclose  a  case  fixing 
legal  liability  upon  the  defendant  The  rul- 
ing of  the  court  upon  the  demurrer  appealed 
from  was  proper.  The  declaration  discloses 
the  fact  that  the  plaintiff's  ship,  whose  delay 
is  the  groundwork  of  the  action,  was  undor 
a  charter  party  with  a  third  po'son,  a  stran- 
ger to  this  suit,  to  deliver  her  cargo  to  the 
defendant  at  its  terminal  wharf,  extending 
into  the  bay  of  Pensacola,  for  transporta- 
tion over  the  defendant's  road  to  points  in 
the  Interior  beyond  the  boundaries  of  Flor- 
ida, and  that  the  defendant  was  under  con- 
tract with  such  charterer  there  to  receive 
and  transport  such  cargo.  If  these  asser- 
tions of  the  plaintiff's  declaration  be  true, 
then  he  has  called  the  wrong  party  to  court 
to  answer  for  the  damage  sustained  by  him 
through  the  delay  of  his  vess^  If  the  de- 
fendant company  was  under  contract  with 
the  charterer  of  the  plalntlfT's  ship  to  receive 
and  transport  such  ship's  cargo  over  its  Une 
of  road,  then,  clearly,  its  delay  to  receive 
such  cargo  was  due  directiy  and  primarily 
to  such  charterer,  and  for  its  breach  thereof, 
by  any  unreasonaUe  or  wrongful  delay,  the 
charterer  would  be  the  party  primarily  in- 
jured by  such  breach  of  duty,  and  could 
alone  sue  for  its  redress.  On  the  other  hand, 
according  to  the  allegations  of  this  declara- 
tion, the  plaintiffs  contract  with  his  ship's 
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charterer  was  fuUy  performed  whoi  bia 
.  chartered  vessel  arrived  at  the  defendant's 
railway  wharf,  within  her  contrac):  tlQie, 
and  stood  there  ready  and  willing  to  ddlver 
her  cargo  to  the  defendant  railway,  as  the 
employed  carrying  agency  of  the  charterer; 
and  for  any  wrongful  delay  to  which  his 
ship  was  subjected  through  the  negligence 
of  the  charterer's  agency  there  to  receive 
such  cargo  the  charterer  is  responsible  pri- 
marily and  directly  to  the  plaintiff,  and  is  tbe 
proper  party  for  him  to  have  sued  for  the 
damage  sustained  through  such  delay. 
Hutch.  Oarr.  (2d  Ed.)  |!  473,  103a;  Wordln 
.  V.  Bemls,  32  CJonn.  268;  Davis  v.  Wallace,  3 
Cliff.  123;  Randall  v.  Lynch,  12  East,  179; 
1  Pars.  Shipp.  &  Adm.  318.  If,  under  the 
circumstances  as  disclosed  by  this  declara- 
tion, the  charterer  of  the  plaintiff's  ship  was 
subjected  to  the  payment  of  damages  for  the 
wrongful  delay  of  such  ship  In  discharging 
her  cargo,  resulting  from  the  defendant  rail- 
way company's  unjustified  refusal  to  receive 
such  cargo,  then  the  defendant  railway  com- 
pany would  be  liable  for  such  damages  to 
the 'charterer.  Hutch.  Carr.  (2d  Ed.)  §  32& 
What  has  been  said  applies  to  the  first  and 
third  counts  of  the  declaration.  The  second 
count  thereof,  upon  which  the  appellant,  in 
his  last  briefs  filed,  seems  most  strongly  to 
rely,  is  Insufficient  and  defective,  in  that  It 
fails  to  allege  that  the  temporary  suspen- 
sion by  the  defendant  of  the  receipt  of  the 
cargo  of  plaintiff's  ship  was  wrongful,  nor 
are  any  facts  alleged  showing  that  such  al- 
leged temporary  suspension  In  the  receipt  of 
such  cargo  was  either  tortious  or  Inexcus- 
able. 
The  Judgment  appealed  from  is  affirmed. 


(32   Fla.    409) 

REDDICK  T.  MBFPBKT. 

(Supreme  Court  of  Florida.    Oct  9,  1893.) 

DowBS— Res  Judicata— Restra:kino  Trespass — 
Possession  to  Maintain. 

1.  Where  a  husband  sells  and  conveys  his 
real  estate  durini;  coverture,  his  wife  not  j<rin- 
Ing  therein,  and  afterwards  he  dies,  she  may 
be  entitled  to  dower,  but  not  to  a  child's  part. 
In  snch  real  estate. 

2.  A  person  holding  land  under  a  deed  of 
conveyance  made  by  a  husband  during  cover- 
ture, and  in  which  the  wife  did  not  join,  is  not 
concluded  by  proceedings,  to  which  he  Is  not  a 
party,  instituted  by  sach  wife,  after  the'  death 
of  the  husband,  for  setting  apart  to  her  a 
child's  part  in  the  land. 

3.  Actual  possession,  or  pedis  possesslo,  of 
the  land,  la  not  essential  to  maintain  the  equita- 
ble jurisdiction  given  by  the  act  of  June  4, 
1880,  (section  148),  Rev.  8t,)  to  persons  claim- 
ing to  own  timber  lands,  to  enjoin  trespasses 
by  cutting  trees  thereon,  or  removing  logs  there- 
from, or  other  stated  trespasses. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Marion  county; 
Jesse  J.  Plnley,  Judge. 

Bill  by  John  M.  Reddlck  against  John  M. 
Meffert  to  'restrain  trespass  on  land.    From 


a  decree  dismissing  the  bin,  oomplalnant  ap- 
peals.    Reversed. 

W.  S.  Bullock,  for  appellant  Miller  & 
Spencer,  for  appellee. 

RANET,  O.  J.  The  bin  of  complaint  in 
this  cause  was  filed  by  appellant  against  ap- 
pellee, and  alleges  that  the  complainant  Is 
the  owner  and  in  possession  of  the  described 
land,  containing  94  acres,  located  In  Marion 
county,  and  has  been  In  constant  and  con- 
tinuous possession  of  tbe  same  since  Sep- 
tember, A.  D.  1876.  That  the  property  is 
chiefly  and  principally  valuable  for  Its  tim- 
ber, and  Is  uncleared  land,  and  not  suitable 
tor  agricultural  purposes,  In  Its  present  con- 
dition. That  the  defendant,  on  several  oc- 
casions, has  entered  upon  said  premises,  dur- 
ing the  absence  of  complainant  and  his 
agents,  and  cut  therefrom  the  timber  stand- 
ing and  growing  on  said  land.  That  com- 
plainant has  frequently  given  him  noUce  not 
to  cut  said  timber,— «uch  notice  being  in  writ- 
ing,—warning  and  cautioning  blni  not  to  en- 
ter thereon  for  said  purpose;  but  defend- 
ant, very  recently,— within  the  last  few  days, 
_— notwithstanding  the  notice  heretofore  ^v- 
en  him,  has  set  his  hands  upon  said  prem- 
ises, and  Is  now  either  actually  engaged  in 
cutting  the  timber  therefrom,  or  about  to 
commence,  and  will,  unless  stopped,  and  de- 
clares It  to  be  his  Intentlcm  to  cut  said  tim- 
ber, and  to  remove  the  same  from  the  said 
premises;  thereby  destroying  the  value  of 
said  property,  and  greatiy  damaging  com- 
plainant •  •  •  That  defendant  has  no 
right,  authority,  or  permission  from  cmu- 
plalnant,  or  "any  agoits  or  other  authorized 
persons,  to  cut  the  timber  from  said  land, 
but  the  said  trespass  Is  a  willful  trespass, 
molldously  and  defiantly  done."  The  pray- 
er Is  for  an  Injunction. 

A  temporary  injunction  was  granted  on 
the  23d  day  of  October,  1891,  and  afterwards 
there  was  an  answer  to  the  bill.  Tlie  de- 
fense set  up  by  the  answer,  as  ajnoided.  Is 
that  the  land  was  granted  by  the  United 
States  to  Thomas  Harrison  by  patent  dated 
May  1,  1855.  That  the  said  Harrison  coa- 
v^ed  the  lands  In  bis  lifetime,  but  Mary 
E.  Harrison,  his  widow,  never  relinquished 
dower  or  child's  portion  in  the  same  during 
the  lifetime  of  said  Thomas,  or  at  any  other 
time,  and  that  said  Thomas,  at  his  death, 
left  five  children  surviving  him,  and  that  aft- 
er the  death  of  Harrl8(Mi,  to  wit,  on  Blay  16, 
1891,  in  pursuance  of  the  election  of  Mary°  E. 
Harrison,  his  widow,  to  take  a  child's  part 
In  the  lands  and  real  estate  of  said  Thomas 
Harrison,  the  Judge  of  probate  confirmed,  by 
his  decree,  an  order  setting  off  an  allotment 
of  the  lands  in  the  bill  described  to  said 
Mary  E.  Hartiscm,  made  by  five  freeholders 
of  Marion  county,  and  that  the  said  commis- 
sioners placed  her  In  possession  of  said  lands 
In  March,  1891,  and  she  has  ever  since  ma]n> 
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tained  fnll,  perfect,  absolute,  and  unquestion- 
ed posaesslw  of  the  same;  and  while  so  In 
possession  she  sold  to  defendant  the  timber 
and  trees  growing  on  said  land,  and  author- 
ized him  to  cut  and  carry  away  ttie  same 
for  the  use  of  his  sawmill,  and  in  pursuance 
thereof  he  was  lawfully  cutting  said  trees, 
until  restrained  by  wder  of  this  honorable 
court  That,  If  complainant  wa«  ever  In  pos- 
session of  said  lands,  defendant  neyer  knew 
it,  or  heaxd  of  It,  and  does  not  beUeve  that 
he  was  ever  In  possession  of  the  same. 
There  Is  also  a  denial  of  any  other  fact  or 
matter  stated  in  the  bill  and  not  specifically 
denied  or  admitted  by  the  answer.  The  an- 
swer also  contains  a  demurrer  to  the  bill  on 
the  gnmnd  that  the  complainant  has  an  ade- 
quate remedy  at  law. 

There  was  repUcation  and  testimony,  and 
on  final  hearing  the  injunction  granted  was 
dlssolTed,  and  the  bill  dismissed. 

The  rei)ort  of  the  testimony  shows  that 
It  was  agreed  by  the  parties  that  Harris(Mi 
obtained  the  land  from  the  United  States 
by  patoit  dated  May  1,  1855,  and  that  on 
May  18,  1858,  he  ccoiveyed  the  same  to  Mie 
A.  W.  Toung  by  warranty  deed,  who  con- 
veyed to  A.  H.  Young,  and  that  Mary  E. 
i^trrlson,  being  then  the  wife  of  said  Thom- 
as, did  not  join  In  the  conveyance,  or  mal^e 
any  reUnqnlsbment  of  dower  or  child's  part, 
and  that  afterwards,  on  December  20,  18S0, 
the  complainant  acquired  the  same  lands  un- 
der a  deed  from  John  F.  Dunn,— said  Dunn 
"having  obtained  the  land"  under  conv^- 
ances  enumerated  in  the  agreement,— and 
that  Harrison  died  intestate  on  February  14, 
1891;  and  afterwards,  on  the  16th  day  of 
May  In  the  same  year,  proceedings  were  had 
before  the  county  judge  of  Marion  county, 
whoreby  the  land  in  controversy  was  al- 
lotted to  Mary  E.  Harrison,  widow,  as  a 
child's  part  ot  the  estate  of  the  intestate. 
That  Beddidc  was  not  a  pari?  to  this  pro- 
ceeding, and  that  Harrlsoa  left,  at  his  death, 
no  other  lands.  That  afterwards  Meffert 
vOitseA  into  possession  of  the  lands  under 
a  license  from  Mary  E.  Harrison  to  cut 
timber  on  the  same,  and  was  so  catting  un- 
do: said  license  on  the  pmrtlon  of  said  lands 
allotted  to  her  as  a  child's  part,  when  re- 
strained by  the  injunction.  It  was  also 
agreed  that  the  complainant  had  had  posses- 
sion of  different  parts  of  the  440  acres  of 
land,  of  which  the  94  acres  in  controversy  is 
a  port,  and  occupied  said  portions,  by  ten- 
ants, to  the  day  of  the  commoicement  of 
this  suit,  and  that  the  94  acres  in  coatro- 
versy  is  woodland,  and  the  complainant  has 
never  had  any  actual  possession  of  said  94 
acres;  and  it  was  further  agreed  that  Mef- 
fert was  first  placed  in  possession  of  the 
land  "under  allotment  of  child's  part  ap- 
pointed by  commissioners  to  Maiy  B.  Har- 
rison, and  that  he  found  no  trace  of  any- 
former  possession,  and  that  he  commenced 
cutting  timber  as  agent  of  Mary  E.  Harrison 


In  March,  1891,  and  continued  until  he  was 
restrained  by  the  injunction." 

The  complainant,  Roddick,  testified  in  his 
own  behalf  that  he  had  been,  and  was  at 
the  oommencemMit  of  this  suit,  in  possession 
by  tenants— naming  four— of  the  tract  of  410 
or  460  acres,  of  which  about  120  acires  were 
cleared  and  fenced,  and  that  he  had  paid 
taxes  on  the  land,  and  that  he  first  heard 
of  the  allotment  to  Mrs.  Harrison  in  1891, 
but  not  till  Meffert  commenced  cutting 
timbw. 

John  A.  Harrison  testified  for  defendant 
that  he  was  the  son  of  Mrs.  Mary  E.  Harri- 
son, and  that  the  cMnmlssloners  placed  mm 
in  iKMasesslon  of  the  land  as  the  agent  in 
fact  for  his  mother.  That  it  has  never  been 
cultivated,  and  is  •woodland.  That  the  near- 
est settlement  was  on  the  south  side.  Be- 
membos  nobody  ^e  living  near.  That  poii- 
sessl<«  was  given  to  Meffort  by  himself,  as 
agent  of  his  mother.  That  witness  took  pos- 
session of  it  as  the  property  of  bis  mothw, 
and  &e  right  of  seUing  it  ix  disposing  of 
It  When  asked  what  acts  of  ownership  he 
had  exercised  over  the  land,  he  replied:  "I 
put  Mr.  Meffert  on  the  property,  by  cutting 
timber,  and  witli  instructions  to  cut  and  U'<e 
the  timber,"  and  that  this  was  as  soon  as 
the  court  made  the  allotment 

The  petltl(Hi  of  Mrs.  Harrison  to  the  county 
judge  shows  that  she  elected  to  take  a 
diUd's  part  of  all  the  real  estate  "owned  by 
Thomas  Harrison  in  his  lifetime,  and  to 
which  she  has  not  relinquished  do^er  as 
provided  by  law,"  and  In  bis  personal  prop- 
erty, and  prayed  that  a  child's  part  be  set 
off  to  her  in  the  B.  %  of  the  S.  B.  ^  of  sec- 
tion 22,  and  the  S.  E.  ^  and  S.  )^  of  N.  E. 
%  and  W.  %  of  S.  W.  %  of  section  28,  and 
N.  W.  %  of  section  24,  all  in  torwnshlp  13  S., 
B.  21  E.,  containing  564.33  acres.  The  re- 
port allots  her  one-sixth  thereof,  being  94 
acres,  specially  described  in  the  report  and 
the  biU  of  complaint 

It  is  contended  by  app^ee's  counsel  that 
there  is  no  equity  in  the  bill,  as  the  case  is 
one  of  mere  trespass,  and  the  complainant 
has  a  complete  remedy  at  law.  Counsel 
have  overlooked  Ihe  act  of  June  4,  1889, 
(section  1469,  Bev.  St,)  which  provides  that 
courts  of  chancery  shall  entertain  suits  by 
any  person  claiming  to  own  any  timbered 
lands  In  this  state  to  enjoin  trespasses  on 
such  lauds  by  the  cutting  of  trees  thM'eon, 
or  the  removal  of  logs  therefrom,  or  by  box- 
ing or  scraping  the  said  trees  for  the  pur- 
pose of  making  turpentine,  (x  by  tlie  removal 
of  turpentine  therefrom,  and  in  such  suits 
the  said  courts  shall  cause  an  account  to  be 
taken  of  the  damage  to  the  complainant 
from  any  of  said  trespasses  before  or  after 
the  institution  of  the  suit  and  decree  the 
payment  of  the  amounts  shown  to  be  due 
upon  such  accounting  by  the  defendant  or 
defendants,  and  may  appoint  rei^etvers  of 
logs  or  tlmb^iH  claimed  to  have  been  cut 
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from  said  lands.  Tbia  statute  reUeves  ns  of 
any  discussion  of  tiie  question  as  to  the 
equitable  Jurisdiction  prior  to  It,  as  the  case 
has  arisen  since  June  4,  1B89. 

It  is  not  contended  that  the  title  of  Thomas 
Harrison  had  not  become  vested  in  Beddick 
prior  to  Ms  death.  In  Hie  absence  of  Mrs. 
Harrison's  having  relinquished  dower  In  the 
land,  Reddick  tooli:  it  subject  to  her  dow« 
rl£^t,  but  not  subject  to  any  rights  of  Har- 
rison's children,  or  of  Mrs.  Harrison  claim- 
ing, as  widow,'  a  child's  part  She  has  not 
attempted  to  assert  any  right  of  dower  in 
the  liuid,  and  not  until  she  does  will  it  be 
neqessary  to  decide  as  to  the  applicability  of 
the  summary  statutory  proceeding  for  the 
assignment  of  dower,  where  the  land  has 
been  conveyed  by  the  husband  priw  to  Ills 
d«ath,  and  Is  hdd  adversely.  Henderson,  v. 
Ghaires,  25  Fla.  26,  37,  6  South.  Rep.  164. 
The  allowancie  of  a  child's  part  to  Mrs.  Har- 
rison does  not  conclude  Reddiclc,  (Henderson 
T.  Ghaires,  supra,)  and  was,  as  against  him, 
altogether  Illegal  and  ineffectual.  The  in- 
twest  of  Harrison  having  passed  from  him 
by  his  conveyance,  no  child  or  othv  heir 
could  inherit  it  from  him,  and  the  widow 
could  not  take  a  child's  Interest  in  tlie  land 
through  him,  but  only  the  interest  which  the 
law,  of  itself,  gives  her,  as  wife  or  widow, 
namely,  dower.  Smith  v.  Hines,  10  Fla.  258; 
Sanderson  v.  Sanderson,  17  Fla.  829;  Thomp. 
Dig.  S  4,  p.  185,  note;  McGieL  Dig.  {  1,  p.  468; 
Id.  S  3,  p.  476;  Id.  $  33,  p.  85;  Rev.  St 
H  1820,  1832,  1833,  1938. 

It  is  entirely  clear  from  the  testimony  that 
Mrs.  Harrison  and  her  son  and  Meffert  were 
trespassers  upon  Reddlck's  property  rights; 
th^  having  no  pretense  of  titles  except  the 
probate  proceedings  referred  to.  No  actual 
possessicm  is  ediown  by  Mrs.  Harrison,  or  by 
her  son  for  her,  or  by  Meffert  except  in  the 
act  of  committing  the  trespass  complained 
of;  and,  in  our  Judgment,  it  was  clearly  the 
purpose  of  the  statute  Uiat  no  actual  physical 
possession,  or  pedis  possesslo,  by  the  owner 
of  timt>ered  lands,  should  be  necessary  to 
maintain  the  equitable  Jurisdiction  wUch  it 
provides  for  his  protection  against  the  tres- 
pass mentioned  in  it  Mattnews  v.  Marks, 
44  Ark.  436;  Sloan  v.  Sloan,  25  Fla.  53,  59, 
5  South.  Rep.  603,  606;  Patton  v.  Crumple-, 
29  Pla.  573,  577,  11  South.  Rep.  225,  226.  If 
we  should  require  such  possession,  the  pro- 
tection intended  to  be  given  to  the  owners 
of  our  extensive  and  valuable  forests  would 
be -sadly  curtailed. 

The  decree  will  be  reversed,  and  the  qanse 
remanded  for  proceedings  not  Inconsistent 
with  this  opinion. 

m  Fla.   387) 

SIMMONS  V.  STATB. 
(Supreme  Court  of  Florida.    Oct  9,  1883.) 

MtRDBB — iMDlOTirairT — iMPEACHHENT  OF  WlT- 
IIEB8. 

1.  The  general  role,  that  a  witness  cannot 
be  impeached  by  proof  of  incoagisteot  state- 


ments without  first  laying  the  proper  founda- 
tion for  the  introduction  of  such  evidence,  ap- 
plies to  written  statemoits,  or  testimony  re- 
duced to  writing,  and  signed  by  a  witness  be- 
fore a  committing  magistrate;  but  before  sndl 
testimony  can,  for  the  purpose  of  impeacb- 
ment  be  -ead  to  the  Jury,  it  mast  be  pRxInced 
and  shown  to  the  witness,  and  his  attentioa 
called  to  his  contradictory  statements  contained 
in  the  written  evidence  and  liia  oral  testimony. 
Without  showing  the  witness  the  writtra  evi- 
dence and  allowmg  him  to  read  it,  he  cannot 
be  cross-examined  as  to  its  contents  with  a 
view  of  impeachment 

2.  In  cases  of  murder,  accordinjr  to  strict 
rule,  it  seems  that  the  homicidal  act,  or  the 
act  which  is  the  efficient  cause  of  death,  must 
be  alleged  to  have  been  done  with  a  premedi- 
tated design  to  effect  the  death  of  the  deceased; 
and,  where  this  is  not  done  the  indictment  is 
defective. 
(Syllabus  by  the  Gonrt) 

Error  to  circuit  court,  Volusia  county;  John 
D.  Broome,  Judge. 

Charles  Simmons,  having  been  convicted  of 
murder,  b:  -igs  error.     Bevetsed. 

J.  D.  Broome,  Jr.,  for  plaintiff  in  error. 
William  B.  Lamar,  Atfy.  Gen.,  for  the  State. 


MABR7,  J.  The  plaintiff  in  error  was  in- 
dicted by  a  gmnd  Jury  in  Volusia  county  for 
the  murder  of  one  Blue  Steel,  and,  after  ar- 
raignment and  trial,  was  found  guilty  by  a 
petit  Jury  of  the  offense  for  which  be  stood 
Indicted. 

Omitting  the  formal  parts  of  the  indict- 
ment, it  charges  that  the  defaidant,  Cbaries 
Simmons,  oa  the  16th  day  of  October,  1892, 
In  Volusia  county,  Fla.,  "with  force  and 
arms,  at  and  in  the  county  of  Voiusla  afore- 
said,  imlawfuUy,  and  from  a  premeditated 
design  to  effect  the  death  (tf  a  man  named 
Blue  Steel,  whose  further  name  is  to  the 
grand  Jury  tmknown,  in  and  upon  said  Blue 
Sted,  whose  further  name  is  unknown  to 
the  grand  Jurors,  an  assault  did  make,  and 
a  certain  pistol,  loaded  with  gunpowder  and 
one  leaden  buUet,  and  by  the  said  Charles 
Simmoos  bad  and  held  in  his  hand,  he,  the 
said  Charles  Simmons,  did  then  and  there 
unlawfully  and  from  a  premeditated  design 
to  effect  the  death  of  the  said  Blue  Steel, 
whose  farther  name  Is  to  the  Jurors  un- 
known, shoot  off  and  discharge  at  and  upoa 
the  said  Blue  Steel,  whose  further  nanne  is 
to  the  Jurors  unknown,  thereby  and  by  thus 
strilung  the  said  Blue  Steel,  whose  further 
name  is  to  the  grand  Jury  unknown,  with 
the  said  leaden  bullet,  inflicting  on  and  in 
the  right  side  of  the  head  oi  the  said  Blue 
Steel,  whose  further  name  Is  to  the  Jurors 
unknown,  one  mortal  wound  of  a  depth  and 
breadth  to  the  Jurors  unknown,  of  whioh 
mortal  wound  the  sold  Blue  Steel,  whose 
farther  name  is  to  the  grand  Jurors  unknown, 
then  and  there  instantly  died.  And  so  the 
Jurors  aforesaid,  upon  their  ooXhs  afcvesaid. 
do  say  that  the  said  Ohailes  Simmons,  in 
the  manner  and  by  the  means  and  from  a 
premeditated  design  to  effect  the  death  of 
the  said  Blue  Steel,"  etc.,  "him.  the  said  Blue 
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Steel,  did  kUl  and  mvirder,  against  the  fMrm 
of  tlie  statute,"  etc. 

After  havlnjs  a  motion  In  arrest  of  Judg- 
nient  and  for  a  new  trial  dieclded  adversely 
to  him,  plalntifC  In  error  sued  oat  a  writ  of 
error  from  tbe  final  judgm^it  entered,  and 
brings  tbe  record  before  us. 

To  maintain  lier  case  tbe  stato  Introduced 
as  a  wltiiees  (me  Frank  Battle,  wbo  detailed 
tbe  circiunstances  of  the  death  of  tbe  Ao- 
ceased,  Blue  Steel.  Tbe  scene  of  the  homi- 
cide was  a  railroad  camp,  and  time,  the  ear^ 
part  of  the  night  The  witness  BatUe  did 
not  stay  in  the  camp,  but  was  at  the  time 
on  a  visit  to  his  brother,  who  had  a  tent 
there.  The  witness  stated  that  there  was 
a  crowd  of  men  about  100  yards  from  his 
brother's  tent,  and  a  man  culled  Sunny  White 
got  shot  in  tills  crowd,  and  ran  up  to  the 
tent,  with  blood  coming  from  the  side  of 
bis  head.  Another  party,  named  Brown, 
from  whose  hands  witness  managed  to  Jerk 
a  shotgun,  said,  "Find  out  the  right  man; 
shoot  in  the  crowd,"  and  another  man  (Gar- 
ner) said,  "Must  I  shoot  in  the  crowd?"  and 
fired  Into  the  crowd.  Gtamer  and  another 
man  (Jackson)  fell  in  the  mouth  of  the  tent, 
and  at  that  time  Simmons,  the  accused,  came 
up  with  his  pistol  In  his  hand,  waving  it 
about.  Tbe  deceased  said  to  the  accused: 
"Put  your  pistol  in  your  podiet  Two  men 
are  shot  down  here.  Put  your  pistol  In  your 
pocket"  "He  goes  up  to  Charley,  and  catches 
hold  of  blm,  and  tdls  him,  "Put  your  pistol 
in  your  pocket;'  and  Charley  says.  Ton  8<xi 
of  a  bitch,  I  will  shoot  your  brains  out,'  and 
he  shot  him  right  through  the  head."  On 
cross-examination  the  witness  was  asked  if 
the  deceased  did  not  try  to  take  the  pistol 
out  of  the  hands  of  the  accused,  and  an- 
swered that  he  did  not  He  said  that  the 
deceased  went  up  to  the  accused  and  told 
him  to  put  the  pistol  in  his  pocket  The  wit- 
ness was  then  asked  If  he  did  not  testify  cm 
a  preliminary  hearing  of  the  case  before  Jus- 
tice Neiscm  in  New  Smyrna,  and  answered 
that  he  did.  He  was  then  shown  testimony 
taken  on  a  preliminary  hearing  befcure  Jus- 
tice Nelson,  and  stated  that  it  was  the  same 
testimony  that  he  gave.  He  also  said  ttiat 
he  put  his  name  to  and  swore  to  the  testi- 
mony, and  thought  that  the  mark  to  the  tes- 
timony shown  him  was  his,  but  be  could  not 
read.  Th«  witness  was  then  asked  if  he  did 
not  testify  that  the  deceased  tiled  to  take 
the  plst<d  from  the  hands  of  the  accused, 
and  was  not  able  to  do  so,  and  answered: 
"No,  sir;  I  testified  that  Blue  ^eel  came 
up  to  Charley,  and  caught  bold  of  him,  and 
told  him  to  put  his  pistol  in  his  pocket,  and 
Charley  shot  him."  On  being  further  asked, 
on  oross-ezamlnation,  If  he  did  not  swear  on 
the  prelimlnaiy  examination  that  the  de- 
ceased tried  to  take  the  pistol  out  of  the 
hands  of  the  accused,  but  was  not  able  to  do 
so,  stated  that  if  he  did  he  had  no  recoUeo- 
tlm  of  it  No  objection  was  made  to  the 
v.l8so.no.27— 67 


questions  propounded  to  the  witness  as  to 
what  he  did  swear  to  on  the  preliminary  ex- 
amination before  the  Justice. 

When  the  time  came  for  tbe  accused  to  put 
in  his  testimony  he  ofFered  as  evidence  the 
sworn  statement  of  the  witness,  signed  be- 
fore the  Justice  of  the  peace,  on  the  prelim- 
inary trial  of  the  accused,  and  the  court  ruled 
it  out,  to  which  ruling  the  accused  excepted. 
This  statement,  sworn  to  and  signed  by  the 
witness,  redtea  that  "Frank  D.  Battle,  be- 
ing duly  swam,  says:  •  •  •  On  tbe  idght 
of  the  killing,  Charles  Simmons  and  Blue 
Steel  were  standing  side  by  side.  Blue  Steel 
tried  to  take  Simmons'  pistol  out  of  his 
Iiand,  and  was  not  able  to  do  so.  Simmons 
Jerked  the  pistol  away,  and  stepped  back  two 
steps,  and  said,  'You  son  of  a  bitch,  I  will 
blow  your  damned  brains  out,'  and  then 
fired  at  Blue  Steel  with  the  pistol,  and  kiUed 
him.  All  this  occurred  in  Volusia  county,  on 
Sunday  night,  October  16,  1892."  This  testi- 
mony should  not  have  been  excluded  by  the 
court  from  the  consideration  of  the  Jm-y. 
The  witness  says  he  could  not  read,  but  as 
we  understand  the  bill  of  exceptions,  he  iden- 
tifies the  written  testimony  as  being  the  same 
that  be  swore  to  and  signed  before  the  Jus- 
tice of  the  peace.  He  recognizes  the  sig- 
nature to  It  as  bdng  bis,  and  we  must  con- 
sider the  written  statement  shown  to  tbe 
witness  as  the  one  prepared  by  the  Justice  of 
the  peace,  and  signed  and  sworn  to  on  the 
preliminary  trial.  The  purpose  of  introducing 
tills  statement  in  evidence  was,  of  course, 
to  show  the  discrepancy  between  it  and  the 
statement  of  the  witness  on  the  trial,  and 
therein  to  discredit  his  evidence  with  the 
Jury. 

Where  a  witness  does  not  distinctly  admit 
on  cross-examination  that  he  has  made  a 
former  statement  hicMisistent  with  his  pres- 
ent evidence,  our  statute  permits  such  state- 
ment to  be  put  in  evidence  upon  proof  of  the 
circumstances  of  the  supposed  inconsistent 
statement  sufficient  to  designate  the  particu- 
lar occasion,  and  the  witness  being  asked 
whether  or  not  be  made  such  statement  Bev. 
St  S  1102.  The  general  rule  that  a  witness 
cannot  be  Impeached  by  proof  of  inconsistent 
statements  without  first  laying  the  proper 
foundation  for  the  introduction  of  such  evi- 
dence applies  also  to  written  statements 
or  written  testimony  of  witnesses  taken 
down  before  a  committing  magistrate.  Such 
testimony  cannot,  for  the  purpose  of  impeach- 
ment be  read  to  the  Jury,  unless  it  be  pro- 
duced and  shown  to  the  witness,  and  hU 
attention  called  to  the  contradictory  stats- 
ments,  in  order  tliat  he  may  explain  them  if 
he  can.  Where  the  testimony  of  a  wltni.>ss 
before  a  committing  magistrate  has  been  re- 
duced to  writing  and  signed  by  him,  he  can- 
not, of  course,  be  cross-examined  as  to  tlie 
contents  of  this  testimony  without  showing 
him  the  evidence  or  allowing  him  to  bear  it 
read.   The  rule  on  this  aabject  has  t)een  re- 
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garded  as  settled  since  the  Qneen's  Case,  2 
Brod.  &  B.  284.  In  the  case  before  ns  thewlt^ 
nees  was  shown  the  sworn  statement,  and, 
after  admitting  that  it  was  the  one  that  he 
had  made  and  signed,  was  asked  in  reference 
to  the  statements  he  did  malce  on  the  com- 
mitting trial,  he  having  stated  that  he  conld 
not  read.  The  statement,  we  think,  was 
dearty  admissible  under  the  rule,  and  the 
court  shoold  have  permitted  It  to  be  read  to 
the  Jury.  Floyd  ▼.  State,  82  Ala.  16,  2  South. 
Rep.  683;  Gunter  v.  State,  83  Ala.  96,  3 
South.  Rep.  600;  People  r.  Donovan,  43  CaL 
162;  Gaffney  v.  People,  60  N.  Y.  416;  Ortlx 
T.  State,  30  Fla.  256, 11  South.  Rep.  611.  The 
flontradlotlon  contained  in  the  two  statements 
was  entirely  a  question  for  the  Jury,  and  not 
for  the  court  We  cannot  say  It  was  not  mzr- 
terlaL   Payne  r.  State,  60  Ala.  80. 

After  rerdlot  and  before  sentence  tbe  ao- 
eosed  made  a  motl<»i  In  arrest  of  judgment 
on  the  ground  that  the  indictment  charges 
no  crime.  Inasmuch  as  it  charges  no  malice 
or  intent  to  commit  a  crime,  and  this  motion 
was  overruled  l^  the  court  It  cannot  be  said 
that  the  Indictment  charges  no  malice  or  In- 
tent to  commit  a  crime,  as  the  expression 
"premeditated  design"  Includes  malice  and 
Intent  There  Is,  however,  a  defect  about 
this  Indictment  wtilch  on  casual  glance  will 
appear  highly  technical,  but  which,  when 
examined  In  the  light  of  aathorlty,  becomes 
more  reaL  We  do  not  refer  to  the  use  of  the 
•tatutoiy  words  "inremeditated  design"  In 
alleging  malice  aforethought  as  required  in 
the  common-law  form  of  indictment  for  mur- 
der. The  correctness  of  the  departure  from 
the  <dd  form,  and  the  holding  it  to  be  insuf- 
ficient as  was  done  in  Denham  v.  State,  22 
Fla.  664,  is  questionable,  but  that  declslcm 
has  been  made,  and  %e  do  not  here  call  it  In 
question.  The  present  chief  justice  did  not 
participate  in  the  dedsioa  of  the  Denham 
Case.  Ttie  objection  to  the  Indictment  be- 
fore na  that  is  wdl  founded,  and  which 
is  tirged  by  ooimsel  for  the  plalntifr  in  error 
in  the  argument  of  the  case  here,  is  tiiat  the 
homicidal  act  ia  not  alleged  to  have  been 
done  with  a  premeditated  design  to  efFeot  the 
death  of  the  deceased.  The  common-law  prec- 
edents all  show  that  the  act  which  is  Uio 
efficient  cause  of  the  death  must  be  charged 
to  liave  been  feloniously  done,  and  there  are 
■ntfaorltlee  h<Mlng  that  such  allegations  are 
necessary,  and  without  them  an  Indictment 
will  be  bad.  State  t.  Feaster,  26  Mo.  324; 
State  T.  HoTdl,  VI  Ha  106,  10  &  W.  Rep. 
887;  Respnblica  v.  Hcmeyman,  2  Dall.  228; 
Sarah  v.  State,  28  Miss.  267;  State  ▼.  Dnvall, 
26  Wis.  416;  Malle  v.  Oom.,  0  liOigh,  661. 
Under  the  Denham  Case  it  seems  an  allega^ 
tion  that  the  homicidal  act  wa*  dMie  with  a 
IRcmeditated  design  to  efCeot  the  death  would 
be  sufficient  under  our  statute.  Tlie  Indlct- 
nent  here  does  not  OMne  up  to  the  require- 
ment in  this  respect.  Transposed  and  re- 
4iioed  to  tbs  tmwmU  words  neceasary  to  con- 


vey its  meaning,  it  alleges  as  follows:  oniat 
the  accused,  with  force  and  aims,  unlaw- 
fully, and  from  a  premeditated  design  to 
effect  the  death  of  the  deceased,  made  an 
assault  upon  him;  and  that  the  aocosed  un- 
lawfully, and  with  a  premeditated  design  to 
effect  the  death  of  the  deceased,  shot  ott  and 
discharged  at  and  upon  him  a  certain  pistol, 
then  in  ttie  hand  of  the  accused,  and  loaded 
with  gunpowder  and  leaden  ball,  thereby  and 
by  thus  striking  the  deceased  wlOi  said  lead- 
en ball  inflicting  on  and  in  the  ilt^t  side  of 
his  head  one  m<Mtal  wound,  the  depth  and 
breadth  not  Imown  to  Uie  grand  jurors,  of 
which  wound  the  said  deceased  Oxen  and 
there  instantly  died. 

The  hCHniddal  act  or  efficient  canse  oC  flie 
death— that  is,  the  penetratian  of  the  lead- 
en bullet  and  the  Infliction  of  the  mortal 
wound— is  not  diarged  to  have  )>een  done 
with  a  premeditated  design  to  effect  deattL 
According  to  the  view  of  the  authoridea  cited, 
this  would  be  necessary  in  an  indictment 
for  murder  in  the  first  degree.  Tbe  state 
attorney  can  avoid  tbim  eeror  in  framing  a 
new  Indictment 

The  judgment  is  reversed,  and  the  cause  le- 
manded,  and  the  accused  win  remain  ia 
custody  to  await  the  further  action  of  tiM 
ooort 


BTRIOKIJN  V.  STATU. 
(Supreme  Court  of  Miadsalppl.  Nov.  27, 18B3^ 
JvtnnABUi  HoKiotDS. 
Defendant  testified  that  after  an  alter- 
cation  In  his  honse  with  deceased,  he  was 
■track  at  by  him;  that,  to  escape  the  blow,  he 
jumped  Into  a  room,  where  he  Baw  and  ■eiied 
a  gun;  that  seeing  deceased  go  out  of  the  door, 
he  followed,  to  tee  if  he  bad  left  the  premises, 
taking  along  the  gun,  not  Intending  to  renew 
the  difficDlty,  or  to  use  the  gun,  except  in  self- 
defense;  that  not  seeing  deceased,  he  turned  to 
go  into  the  stable,  when  deceased  came  at  him 
In  a  furious  manner;  that  deceased  was  mnch 
the  stronger;  that  deceased  made  demonstra- 
tion indicating  a  purpose  to  wrest  from  him  the 
gun,  and  nse  it  on  mm;   and  that  for  no  othar 

Enrpose  than  to  preserTS  his  own  life  or  limb, 
e  shot  deceased.  Hdd,  that  the  Jury  shouM 
have  been  instructed  that  if  th^  believed  tliU, 
and  that  It  was  necessary  for  defendant  to  have 
so  acted  In  his  own  defense,  the}  shonld  acqnit 

Appeal  from  dnmit  court,  Xaxoo  ooonty; 
X.  B.  Ghrlsman,  Jndga. 

Albert  M.  Striddin  was  convicted  of  bom- 
idde,  and  apiieals.    Reversed. 


R.  Bowman,  Bamett  ft  Thompson,  Wil- 
liams ft  Williams,  and  Oeorge  8t  Smith,  for 
appellant  Frank  J<4inston,  Atty.  Gen,  tat 
the  Stateu 

COOPBR,  J.  We  find  no  error  in  the 
action  of  the  trial  judge  in  Impanding  the 
jury  by  whlcb  the  appellant  was  tried.  The 
developments  made  In  the  examination  of 
the  jurors  cm  their  voir  dire  demonstrated 
the  necessity  of  the  strict  and  careful  scrn- 
tlny  to  whlcb  tbey  were  subjected.    One  of 
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the  jurors,  wbo  waa  clearly  of  opinion  4;liat 
he  waa  competent  to  Impartially  tiy  the 
Issue  Joined,  admitted-  that,  while  he  thought 
a  negro  ought  not  to  be  killed  by  a  white 
man  without  good  cause,  he  was  neverthe- 
less of  opinion  that  an  insult  given  by  the 
negro  would  fuUy  Justify  a  white  man  in 
kUling  him.  Many  other  Jurors,  while  not 
going  to  that  length,  thought  that  dlfTerent 
rules  should  be  applied  in  the  trial  of  a 
white  man  charged  with  killing  a  negro  from 
those  which  should  contrcd  under  other  con- 
ditions. Surely,  it  requires  no  argument  to 
convince  one  whose  moral  qualities  are  those 
of  the  average  man  that  Jurors  such  as  these 
were  wholly  uniltted  to  discharge  impar- 
tially the  duty  which  was  Involved  in  the 
issue  to  be  tried. 

Without  examining  In  detail  all  the  errors 
assigned.  It  la  sufficient  to  say  that  the  court 
erred  in  giving  the  third  and  fourth  instruc- 
tions' asked  by.  the  state,  and  in  refusing 
those  asked  by  the  appelant,  notably  the 
nineteenth  and  twentieth,  by  which  the  con- 
trajry  rule  was  announced.  The  testimony 
for  the  state.  If  accepted  as  true  by  the  jury, 
would  have  compelled  a  verdict  of  guilty  of 
murder.  But  the  appellant  was  Introduced 
as  a  witness  on  his  own  behalf,  and  was 
entitled  to  have  his  version  of  the  homicide 
passed  oa  by  the  Jury.  By  the  third  and 
fourth  instructions  asked  by  the  state,  a 
part  of  the  facts  testified  to  by  the  accused 
were  stated  hypothetioally,  and  the  Jury  were 
t(dd  that,  if  they  believed  such  facts,  then 
the  killing  was  murder  or  manslaughter,  as 
they  should  believe  it  .proceeded  from  mal- 
ice, ac  without  it,  but  that  in  no  event  was 
it  excusable  or  Justifiable.  These  instruc- 
tions the  court  gave,  and  refused  all  the  in- 
structions asked  by  the  defendant,  In  which 
the  clrciunstances  testified  to  by  him  were 
invoked  as  excusing  \he  killing.  We  have 
nothing  to  do  with  the  credibility  of  the  wit- 
nesses, nor  the  reasonableness  of  the  story 
told  by  any  one  of  them.  These  are  for  con- 
sideration and  determination  by  the  Jury.  If 
the  Jury  believed  the  history  of  the  homi- 
cide given  by  the  appellant,— that  he  was 
lawfully  in  his  house,  and,  after  an  alterca- 
tion with  deceased,  was  struck  at  by  him 
with  a  chair,  and  to  escape  the  blow  Jumped 
into  his  room,  and  there  saw  and  seized  a 
gun,  and,  seeing  deceased  go  out  of  the 
door,  followed,  to  see  if  he  had  left  his 
premises,  and  took  the  gun  along,  not  intend- 
ing to  renew  the  difficulty,  and  not  intend- 
ing to  use  the  gun,  except  In  necessary  self- 
defense;  and  if,  upon>  looking  in  the  direc- 
tion he  supposed  deceased  had  gone,  and 
not  seeing  him,  he  turned  to  go  Into  his  stable, 
and  was  approached  by  deceased,  who  came 
npon  him  from. 'an  opposite  direction.  In  a 
furious  and  threatening  manner,  and  if  de- 
ceased was  a  good  deal  stronger  man  than 
appellant,  and  was  making  such  demonstra- 
tfooB  as  indicated  a  purpose  on  hisi  part  to 


wrest  from  appellant  the  gun  he  held,  and 
use  it  upon  him,  and  If  appellant,  for  no 
other  purpose  than  to  preserve  his  own  Ufe 
or  limb,  shot  the  deceased,  and  the  Jury  be- 
lieved it  was  necessary  for  him  to  have  done 
so  in  his  own  defense,— we  fall  to  perceive 
why  a  verdict  of  acquittal  might  not  have 
been  lawfully  returned.  The  Judgment  Is 
reversed,  and  a  new  trial  awarded. 


(71   Hiss.    212) 
TEIBBTTB  v.  ILUNOIS  CENT.  R.  CO. 
(Supreme  Court  of  Mississippi.    Nov.  20,  1883.) 

RiJLROAS  COXPANIES— FiBBS — TTeSLIOZNCK — 

Question  vob  Jubt— Bvisbnob. 

1.  In  an  action  to  recover  for  the  burning  of 
plaiatifCs  buildings,  it  appeared  that  a  drought 
prevailed,  and  that  there  was  a  strong  wind  at 
the  time  of  the  fire.  About  an  hour  before  the 
fire  was  discovered,  a  locomotive  stopped  at  a 

eoint  on  the  main  line  from  which  the  wind 
lew  smoke  from  the  engine  directly  towards 
some  cotton  bales  on  the  station  platform,  where 
the  fire  originated.  Another  train  followed 
shortly  after,  and  its  locomotive  stopped  at  a 
point  where  its  smoke  was  driven  by  the  wind 
against  the  cotton.  When  the  fire  was  discov- 
ered, it  was  found  to  proceed  from  the  bottom 
of  the  bales,  In  which  the  fire  had  manifestly 
eaten  its  way,  and  the  action  of  the  fire  was 
such  as  to  characterize  ignition  by  a  spark  of 
fire.  About  3  miles  distant  from  where  the  cot- 
ton was  ignited,  one  of  the  locomotives  ignited 
grass  over  50  feet  from  the  railroad  track.  HM 
suffident  evidence  that  the  fire  was  ignited  by 
one  or  the  other  of  the  locomotiyes. 

2.  There  was  evidence  for  defendant  that 
the  engines  were  In  good  order,  had  proper  spark 
arresters,  and  were  handled  with  due  care;  that 
the  spark  arresters  were  examined  both  before 
and  iifter  the  accident,  and  were  found  to  be  in 
good  condition.  A  witness  for  plaintifC  testified 
that,  100  yards  from  the  track,  he  saw  "plenty 
of  sparlcs  fiying  from  one  of  the  locomotives 
alleged  to  have  caused  the  accident,  and  firing 
grass  more  than  50  feet  from  the  track.  Held, 
that  the  court  erred  In  directing  a  vwdict  for 
defendant. 

S.  £ividence  of  a  witness  that  he  notified  the 
station  agent  of  the  danger  to  adjacent  build- 
ings from  the  accumulating  cotton  was  incompe- 
tent; whether  there  was  a  dangerous  accumu- 
lation of  cotton  on  defendant's  premises  being  a 
fact  to  be  proved  like  an^  other,  and  the  wit- 
ness' opinion  being  inadmissible. 

4.  Evidence  of  what  other  nit^nes,  handled 
by  other  drivers,  on  other  occasiims,  did,  was  in- 
admissible; the  controversy  being  as  to  the 
equipment  and  managemoit  of  one  of  two  loco- 
motives only. 

5.  Where  nearly  half  of  the  cotton  on  de- 
fendants' platform — 186  bales,  in  all — had  been 
received  less  than  a  day  before  the  fire,  and  was 
handled  and  stored  in  the  usual  manner,  the 
evidence  was  'insufiSdent  to  'charge  defendant 
with  negligence  in  allowing  an  unwonted  quan- 
tity of  cotton  to  accumulate  on  its  premises. 

6.  The  fact  that  the  season  was  dry,  be- 
yond precedent,  did  not  make  it  incumbent  on 
defendant  to  procure  and  use  tarpaulins,  or  to 
ke<9  on  band  appliances  for  the  extinguishment 
of  fire. 

Appeal  from  drcnlt  oonrt.  Hinds  county; 
J.  B.  Chrisman,  Judge. 

Action  by  W.  H.  Trlbette  agahist  the  Il- 
linois Central  Railroad  Company.  There  was 
Judgment  for  defendant,  and  plaintiff  ap> 
peals.    Reversed. 
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OalhooQ  &  Green,  Williamson  &  Potter,  and 
Brame  &  Alexiinder,  for  appellant  James 
Fentress  and  Mayes  &  Harris,  for  appellee. 

WOODS,  J.  This  Is  a  suit  brooght  by  the 
appellant  for  damages  resulting  from  the  de- 
struction of  buildings  of  appellant  by  fire 
communicated  from  the  burning  cotton  stored 
upon  appellee's  railway  platform;  the  alle- 
gation being  that  the  cotton  was  Ignited  by 
sparks  thrown  out  by  appellee's  locomotive, 
negligently.  The  declaration  avers,  with 
particularity,  that  the  appellee  negligently 
permitted  the  accumulation  of  a  large  lot 
of  cotton.  In  bales,  at  its  depot,  on  an  open 
platform,  with  no  inclosing  walls,  and  with 
an  inflammable  roof  of  pine  boards,  and  with- 
out any  means  or  appliances  provided  for 
the  extinguishment  of  fires.  It  is  averred, 
also,  with  particularity  of  statement,  that 
appellee  n^llgently  permitted  several  closed 
box  cars  to  stand  alongside  said  platform 
and  cotton,  thus  preventing  the  throwing  of 
the  cotton  from  the  platform  after  igni- 
tion; but  it  is  charged  that  appellee,  on 
the  occasion  in  question,  having  an  engine 
present,  with  capacity  to  hav«  hauled  said 
box  cars  away,  and  so  made  practicable  the 
dumping  of  said  cotton  on  the  ground,  neg- 
ligently omitted  to  remove  said  cars,  and 
in  fact  refused  to  do  so;  because  of  which, 
the  fire  spread  over  all  the  cotton  there  ac- 
cumulated, and  was  communicated  to  appel- 
lant's property,  which  was  wholly  destroyed 
thereby.  The  general  issue  was  pleaded  by 
the  railroad  company,  and  on  this  three 
trials  were  had.  The  first  trial  resulted  in 
a  verdict  for  appellant,  which  was  set  aside 
by  the  court  tm  motion  of  the  counsel  for 
appellee.  The  second  hearing  ended  In  a 
mistrial,  the  Jury  being  unable  to  agree. 
The  third  trial  resulted  in  a  vi^rdiot  for  flie 
railroad  company,  under  a  iieremptory  In- 
struction from  the  court,  and  Judgment  whs 
entered  accordingly.  From  this  action  of  the 
court  below,  appellant  appeals,  seeldng  a  re- 
versal of  the  last  Judgment,  and  the  reinstate- 
ment of  the  first  verdict 

The  peremptory  charge  was  not  erroneous, 
If  there  was  no  evidence  to  warrant  a  verdict 
for  the  plaintiff,  In  any  view  of  it  which 
might  be  legally  taken.  In  other  words,  if 
there  was  no  evidence  reascMuibly  t^iding  to 
establish  plaintiff's  contention,  the  perempto- 
ry charge  was  correct  If  there  was  such  ev- 
idence, then  the  charge  was  Incorrect  The 
solution  of  the  questimi  presented  will  ne- 
cessitate an  examination  of  the  evidence 
somewhat  in  detail.  It  was  incumbent  on 
the  appellant  to  show  that  the  fire  was  com- 
municated from  the  engines  of  the  railroad 
company.  This  was  sought  to  be  done,  as 
It  might  be,  by  circumstantial  evidence.  This 
evidence  was,  substantially,  this:  A  long- 
protracted  drought  prevailed,  and  inflamma- 
ble substances  were  susceptible  of  ready  igni- 
tion.   A  strong  wind  was  {H^vaillng  at  the 


time  of  the  flre.  About  an  hour  before  the 
Are  was  discovered,  a  locomotive,  pulling  a 
south-bound  passenger  train,  came  In,  and 
was  stopped  for  a  minute,  and  then  started 
on  its  way  from  a  point  on  the  main  line 
from  which  the  wind  blew  the  si.ioke  fnMn  the 
engine  direcOy  to  the  spot  where  the  flre 
originated.  Another  trnln— a  freight  train- 
followed  the  passenger,  and  went  in  on  a 
side  track,  first  stopping  to  cut  a  crossing, 
and  then  pulling  up  a  dunrt  distance,  and 
finally  halting  near  the  point  where  the  pas- 
senger locomotive  stood,  and  at  a  spot  where 
the  smoke  from  its  engine,  also,  was  drivoi 
by  prevailing  winds  against  the  cotton,  at 
the  point  where  the  fire  broke  out  finally. 
The  odor  of  burning  cotton  was  perceived 
10  or  15  minutes  b^ore  the  fire  was  discov- 
ered, by  persons  200  yards  distant,  on  the 
west  side  of  the  railroad  tracks,  and  in 
the  path  of  the  wind.  When  the  fir«  at 
length  made  itself  known.  It  was  fonnd  to 
proceed  from  holes  in  two  bales  In  dose 
proximity  to  each  other.  In  which  the  fire 
was,  and  had  been,  manifestly,  slowly  eat- 
ing its  way,  smcdderingly.  The  cotton 
bales  were  standing  on  end,  near  the  edge 
of  the  platform,  and  within  about  two  feet  of 
the  box  cars  hereinbefore  alluded  to.  T^e 
fire,  when  first  seen,  had  burned  a  hole  in 
each  of  the  ctmtlguons  bales  of  the  size  of 
a  peck  measure^  or  larger.  The  holes  ex- 
hibited a  glowing  surface,  when  the  wind 
fanned  them,  and  the  blaze  would,  at  such 
fanning,  start  out,  and  creep  up  to  the  ti^ 
of  the  bales.  These  burning  holes  were 
six  or  eight  Inches  from  the  bottom  of  the 
bales,  and  under  one  of  the  lower  ties  on 
each  bale,  and  these  burning  holes  were 
In  the  adjacent  edges  of  the  two  bales,  and 
Just  behind  a  post  resting  on  the  platfmrm, 
and  constituting  one  of  the  supports  of 
the  roof  before  referred  to.  The  action  of 
the  fire  was  such  as  characterizes  the  ignition 
of  cotton  from  a  spark  ot  coaL  There  was 
absence  of  any  suggestion  of  any  other 
means  of  communicating  a  flre  of  this  char' 
acter,  than  the  railroad  engines.  Then,  an- 
ticipating the  evidence  of  the  railroad  com- 
pany, that  Its  locomotives  were  properly 
constructed  and  equipped,  and  carefully 
handled,  the  appellant  introduced  a  witness 
who  testified  that  about  three  miles  north 
of  Terry,  where  the  fire  occurred,  and  a  few 
minutes,  only,  before  the  passenger  locomo- 
tive passed  the  scene  of  the  conflagration, 
sparks  of  such  size  were  emitted  from  Ita 
smokestack  as  to  be  seen  by  him,  at  noon, 
on  a  clear,  sunshiny  day,  and  at  a  distance 
of  100  yards,  and  dry  grass  was  thereby 
fired  beyond  the  railroad  right  of  way;  that 
Is,  at  a  distance  of  more  than  50  feet  ftom 
the  passing  oiglne.  It  Is  not  disputed  that 
the  spot  on  the  platform,  where  the  cotton 
was  fired,  was  65  to  76  feet  from  the  point 
where  the  two  locomotives  stopped,  and 
from  which  the  passenger  locomotive  start- 
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ed,  on  that  occasion.  AfflrmatlTely,  the 
appellee  undertook  to  show  that  a  lad — 
Jake  Teiry,  by  name— was  the  originator  of 
tbe  fire.  Grant  all  that  the  railroad's  evi- 
dence <«  this  point  showed,  or  tended  to 
show,  and  It  is  valueless,  notwithstanding. 
By  the  appellee's  witness,  it  is  shown  that 
Jake  Terry  set  a  fire,  with  a  blazing  match, 
a  few  minutes,  only,  before  the  alarm  was 
given.  The  fire  was  found  to  have  started 
near  the  bottom  of  the  bales,  and  to  have 
been  slowly  buirowlng  and  eating  Its  way 
for  a  very  considerable  period  of  time.  It 
was  set  by,  not  a  blaze,  but  a  spark  or 
coal.  Concede  the  absolute  verity  of  John- 
nie Burnett's  statement  as  to  Jake  Terry's 
conduct  and  stUl  not  a  ray  of  light  will 
be  turned  upon  the  cause  of  the  fire.  We 
dlalncumber  the  case  by  laying  out  of  view 
this  affirmative  defense,  as  absolutely  worth- 
less. Folly  credited,  it  affords  no  help  to 
one  seeking  the  cause  of  the  fire.  Negative- 
ly, the  appellee  Showed  skill  and  care  in 
the  handUng  of  Its  engines.  This  statement 
of  the  evidence  will  obviate  the  necessity 
for  any  argument  on  this  branch  of  the  case. 
By  drcnmstances  quite  dear  and  convin- 
cing, all  disinterested  minds  must  agree  that, 
with  -reasonaUe  certainty,  the  fine  was  caus- 
ed by  ODB  or  the  other  of  the  locomotives 
at  Teny  on  that  day.  It  does  not  at  all 
militate  against  this  view  ttiat  appellant 
is  unable  to  say  which  of  the  two  engines 
was  the  cause  of  the  fire.  It  is  not  of  vital 
Importance  to  establish  what  engine  did  the 
work.  The  essential  Inquiry  is,  did  an  en- 
gine of  appellee  cause  the  conflagration? 
To  this  quesuon  there  can  be  but  one  answer, 
as  It  appears  to  us. 

This  brings  tis  to  tbe  other  branch  ot  the 
case,  involved  in  the  peremptory  instruction 
^ven  for  the  appellee  in  the  court  below; 
and,  at  this  point,  as  has  been  very  properly 
said  by  counsel  for  appellee,  the  railroad 
company  is  first  required  to  speak.  It  was 
not  reqtiired  to  show  that  Jake  Terry,  or 
any  one  else,  set  out  the  fire.  It  was  appel- 
lant's duty  to  first  establish  the  agency  of 
one  of  the  locomotives  in  the  catastrophe. 
This  having  been  done,  in  our  opinimi,  with 
reasonable  certainty,  the  appellee  is  now  re- 
quired to  take  up  the  harden  of  meeting  the 
prima  fkcle  case  made  out  against  it  We 
think  It  may  be  fairly  said  that  its  evidence 
as  to  the  construction  and  eqtdpment  of  the 
two  locomotives  shown  to  have  been  In  posi- 
tion to  have  caused  the  fire,  and  as  to  the 
skill  and  care  of  its  servants  in  handling 
and  managing  them  on  that  day,  meerts  the 
requirements  Imposed  on  it  While  the  mere 
words  employed  by  the  two  engineers  who 
then  bad  charge  of  the  locomotives  might 
have  been  sabstituted  by  others  more  precise 
and  explicit,  yet  fairness  constrains  us  to 
say  that,  from  all  the  evidence  of  all  the 
witnesses  of  appellee,  the  engines  are  shown 
to  have  been  in  good  order,  and  with  a  prop- 


er spark  arrester,  eadh,  and  were  handled 
with  due  care.  The  spark  asresters  In  both 
smokestacks  were  examined  shortly  before 
and  shortly  after  the  fire,  and  were  found  in 
good  condltioD.  It  is  shown  by  the  witnesses 
for  the  railroad  that  all  engines  emit  some 
sparlcs,  when  in  motion;  that  an  engine  ca^ 
pable  of  performing  its  required  work,  which 
does  not  throw  sparks,  is  an  impossibility. 
It  Is  said  that  all  engines  throw  sparks,  and, 
in  working,  must  from  thdr  very  construc- 
tion, throw  them  all  the  time;  but  they 
may  emit  more  or  less  spades,  under  (varying 
oondlticHis.  The  evil  cannot  be  wholly  pre- 
vented, but  it  may  be,  and  is,  in  every  prop- 
erly constructed  locomotive,  reduced  to  com- 
parative insignificance.  With  a  proper  spark 
arrester  and  ccme,  sparks  which  would  other- 
wise fiy  out  in  large  volume,  and  of  very 
large  size,  are  rendered  almost  powerless  fcHr 
hurt  Through  the  meshes  of  the  arrester's 
netting,  only  very  fine  sparks  or  cinders  can 
escape.  They  are  beaten  on  the  cone  and  in 
the  arrester,  and  reduced,  before  escaping 
Into  the  air,  Into  minute  particles.  They  are 
so  small  as  to  lose  their  power  of  ignition, 
quickly  after  emerging  Into  the  air.  They 
taiX  harmless  In  the  cab,  and,  though  hot  to 
the  touch,  have  no  life  In  them,  and  are  in- 
capable of  igniting  substances  with  which 
they  come  in  contact  They  (nrdlnarlly  fall  in 
10  or  20  feet  after  escaping  from  the  smoke- 
stack, though,  with  a  strong  wind,  they 
might  be  carried  30  or  40  or  60  feet  This, 
In  brief,  is  the  defense  of  nonnegllgence 
made  by  the  appellee,  and,  if  this  stood  un- 
challenged, we  should  not  hesitate  to  affirm 
the  judgment  on  the  last  trial.  But  there  is 
in  the  record  the  anticipatory  evidence  to 
which  we  have  already  alluded.  Lewis  Har> 
y^  testifies  to  seeing,  at  high  noon,  on  a 
dear,  sunshiny  day,  and  at  a  distance  of  a 
hundred  yards,  "plenty  of  sparks"  flying 
from  the -engine  of  the  passenger  train,  and 
firing  grass  beyond  the  right  of  way  of  appel- 
lee. That  the  minute  particles  of  coke 
which  only  can  escape  throui^  a  proper 
spark  arrester,  as  testified  by  appellee's  wit- 
nesses, could  have  been  so  seen  by  Harvey, 
or  that  they  could  have  set  grass  afire  at  the 
distance  he  describes.  Is  Incredible.  But  in 
determining  the  rightfulness  of  the  court's 
action  in  charging  peremptorily  for  the  ap- 
pellee, we  are  bound  to  assume  the  absolute 
credibility  of  all  the  evidence  of  the  plalntlft 
below.  The  right  to  withdraw  the  case  from 
the  Jury  rests  upon  that  very  assumption  in 
favor  of  the  plaintiff's  evidence.  In  per^ 
emptorlly  instructing  for  the  defendant  be- 
low, the  learned  Judge  virtually  said:  "The 
absolute  verity  of  Harvey's  evidence  is  to  be 
assumed;  but  granting  the  assumption,  it 
raises  no  issue,— It  presents  nothing  for  the 
jury's  determination."  But  were  there  dis- 
putable facts?  Was  there  only  one  infer- 
ence to  be  drawn  from  all  the  evidence? 
Would  all  men  of  reason  be  shut  up  to  <me 
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tnevltable  conclusion?  If  not,  the  case 
should  have  been  sabmltted  to  the  jury. 
Whenever  there  Is  any  reasonable  ground  for 
diversity  of  opinion.  It  is  the  judgment  of  12 
men  that  should  be  called  on  to  decide,  and 
not  that  of  one.  We  cannot  shut  our  eyes 
to  Harvey's  evidence.  It  may,  in  truth,  be 
of  little  real  worth,  but  that  Is  not  for  us  to 
say.  We  are  driven  to  assume  Its  perfect 
truth,  In  considering  the  point  now  In  hand; 
and,  thus  assuming,  we  cannot  a£arm  that 
It  does  not  discredit,  or  reasonably  tend  to 
discredit  the  testimony  of  the  railroad  com- 
Xmny  as  to  the  construction  and  equipment 
of  the  locomotive,  and  reasonably  tend  to 
establish  the  appellee's  negligence  in  that 
particular. 

It  remains  now,  to  pass  upon  the  action  of 
the  court  in  setting  aside  the  first  verdict 
On  the  first  trial,  several  exceptions  were 
taken  by  appellee  to  the  rulings  of  the  court 
upon  the  Introdnction  of  the  evidence  of  sev- 
eral witnesses.  The  admission  of  the  evi- 
dence of  Dr.  Jones,  in  so  far  as  it  was  sought 
to  show  that  the  witness  had  notified  the 
station  agent  of  the  danger  of  the  town  from 
the  accumulating  cotton,  was  error.  Wheth- 
er there  was  a  dangerous  and  unwarranted 
accumulation  of  cotton  on  die  platform,  was 
a  fact  to  be  proved  like  any  other,  and  the 
witness'  opinion  was  not  admissible.  Wheth- 
er the  railroad  was  derelict  lu  duty  in  storing 
cotton  on  Its  platform,  and  was  negligent  in 
such  fa;ahlon  as  to  Impose  liability,  were 
questions  of  law,  to  be  determined  by  the 
court  and  not  at  all  by  the  opinion  of  a  wit- 
ness; and  this  duty  the  court  performed,  in 
virtually  Withdrawing  from  the  jury  the  con- 
sideration of  any  supposed  negligence  sprlnif 
Ing  out  of  the  accumulation  of  cotton  on  the 
platform.  There  was  an  utter  failure  to 
show  negligence  In  this  matter.  The  trans- 
portation of  cotton  in  bales,  at  certain  pe- 
riods, is  the  chief  business  of  appellee. '  The 
proofs  show  no  undue  accumulation,— no  neg- 
.llgence  in  storing  on  the  platform.  The  fire 
occurred  Sunday,  and  <m  that  day  no  cotton 
was  ever  shipped.  Eighty-five  of  the  168 
bales  burned  were  delivered  to  the  railroad 
late  Saturday  evening.  The  remainder  had 
been  there  so  short  a  time  as  to  preclude 
thought  of  any  misconduct  This,  in  eflfect 
was  what  the  court  below  properly  held,  in 
refusing  to  charge  for  appellant  to  the  con- 
trary, and  any  attempt  to  put  the  Jury  to 
possession  of  Dr.  Jones*  opinion  was  errone- 
ous. The  admission  was  erroneous,  more- 
over, because  the  conversation  was  not  in 
mtereace  to  the  cotton  destroyed,  was  some 
time  prior  to  the  fire,  and  did  not  touch  the 
conditions  existing  at  the  date  of  the  burn- 
ing. 

The  evidence  of  Fltzhugh,  Downing,  and 
Hester  should  have  been  excluded.  The  con- 
trovwsy  was  as  to  the  equipment  and  man- 
agement of  one  of  two  locomotives,  and  not 
of  others;'  What  was  the  condition  of  these 


engines  on  the  occasion  of  the  fire,  was  the 
subject  of  tovestlgaUon.  What  other  en* 
gtoes,  handled  by  other  drivers,  on  otha: 
occasiMis,.  did,  could  shed  no  light  on  the 
particular  inquiry  Involved.  The  tendency 
of  such  evldraice  was  to  confuse  and  mis- 
lead  the  Jury,  and  prejudice  the  appellee. 
But  this  would  appear  to  be  not  an  open 
question  In  this  state.  Said  Ellett  J..  In 
Raih-oad  Co.  ▼.  MlUer,  40  Miss.  45:  "The 
Witness  then  proceeded  to  state  that  he  had 
often  Imown  the  cars  of  defendant  to  pass 
over  the  public  road,  near  his  house,  wlthont 
rtnging  their  bell  or  blowing  their  whistle, 
and  that  they  sometimes  went  down  about 
dark  without  headlights.  Kelly,  another  wit- 
ness for  plaintiff,  was  also  permitted,  after 
like  objecticHi,  to  testify  that  he  had  known 
trains,  sometimes,  to  run  in  the  night  with- 
out headlights,  but  he  did  not  know  as  to  this 
particular  train.  This  evidence  was  inadmis- 
sible. The  question  at  issue  was  whether 
the  death  of  the  mule  resulted  from  the  want 
of  reasonable  and  proper  care  at  that  par- 
ticular time,  and  by  the  ageats  In  (Aarge  of 
that  train.  The  affirmative  of  that  pr(q>oBi- 
tion  would  not  be  established  by  showtog 
that  other  agents  of  the  defendant  at  other 
times  and  places,  had  been  guilty  of  miscon- 
duct which  violated  the  law  regulating  the 
running  of  their  trains."  This  principle  was 
recognized  and  reaffirmed  in  the  subseqnait 
case  of  Railroad  Co.  v.  Kendrick,  Id.  374. 
The  same  principle  Is  applicable  in  the  pres- 
ent instance.  It  Is  founded  in  sound  rvason. 
and  Is  settled  by  authority  with  us. 

The  evidence  of  Oovlngton  should  have 
been  excluded,  likewise.  From  his  testimony. 
It  is  more  than  uncertain  whether  either  of 
tiie  locomotives  of  which  we  have  been 
speaking  fired  his  field.  It  Is  equally  nncer- 
tato  whether  any  engine  fired'  it  negligently, 
or  by  sparks.  The  fire  was  spreadin<^  out 
fiom  the  tracks,  and  may  just  as  well  be 
supposed  to  have  been  set  by  a  coal  or  spark 
from  the  ash  box,  or  by  a  match  tlirown  ciut 
by  a  passenger.  In  any  aspect  in  which  it 
may  be  regarded,  this  evidence  should  have 
be«»  wholly  excluded. 

It  may  not  be  unnecessary  to  8.<iy  directly 
what  we  have  said  by  Implication  already, 
—that  the  evidence  of  Lewis  Harvey  was 
properly  admitted.  It  was  pertinent  on  an 
issue  of  fact  and  that  fact  was  as  to  the 
proper  equipment  of  the  passenger  engine. 
It  was  an  effort  not  to  establish  the  fact  to 
be  proved  by  piling  presumption  on  pre- 
sumption, as  appellee's  counsel  contend.  It 
was  a  perfectiy  legitimate  method  of  show- 
ing by  circumstantial  evidence  that  the  stark 
arrester  of  the  particular  locomotive  was  not 
in  good  condition,  and,  consequently,  tliat 
appellee  was  negligent  In  using  It  in  its  xm- 
safe  state. 

We  are  unable  to  understand  why  the 
cross-examination  of  Terry  as  to  Ck)n  way's 
conversation  with  Jake  Terry  was  admit- 
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ted.  Ck)nway  was  not  a  witness.  He  was 
not  a  party  to  the  litigation.  He  seems  to 
bare  had  no  Interest  In  the  matter.  Is  the 
effort  made  to  impute  his  curiosity  to  the 
appellee?  This  eyidence  aa  to  Conway  was 
improperly  admitted,  we  think,  and  may 
haye  been  preJndiciaL 

In  the  rollngs  of  the  able  court  bdow  on 
the  instmctions  given  and  refused,  we  find 
a  single  errtnr.  The  sixth  Instructlcm  is  open 
to  the  Just  criticism  of  appellee's  counsel. 
It  seems  to  require  a  decision  by  the  jury  on 
a  preponderance  of  the  evidence,  even  If 
insufficient  to  reasonably  satisfy  the  mind. 
It  left  no  room  for  the  action  of  the  mind 
unsatisfied  by  the  evidence  produced. 

It  may  not  be  amiss  to  add  tliat  tlie  views 
of  the  court  below,  involved  In  the  refused 
charges  aslced  by  the  appellant,  seeldng  to 
fix  liability  on  the  railroad  for  supposed  neg- 
ligence in  storing  cotton  on  its  platform,  as 
it  did,  and  in  failing  to  cover  the  same  with 
tarpaulins,  and  in  not  keeping  appliances  at 
hand  for  the  extinguishment  of  fires,  and  in 
placing  tho  box  cars  on  the  side  track,  were 
altogether  ccHrrect.  There  was  no  such  de- 
lay in  shipping  cotton  as  to  excite  couimi-nt 
Bighty-flve  of  the  186  bales  were  received 
less  than  a  day  before  the  fire,  and  we  see 
no  room  for  the  assertion  of  negligence  in 
accumulating  cotton  in  large  and  dangerous 
quantitieB.  The  cotton  was  baled  in  the  cus- 
tomary fashion  of  the  country,  and  was  re- 
ceived, handled,  and  stored  in  the  usual  man- 
ner. The  menace  to  the  town  could  not 
have  been  regarded  as  serious,  we  arc  con- 
strained to  believe,  seeing  this  appellant  and 
others  had  deliberately  Increased  the  men- 
ace by  themsdves  enlarging  the  cotton  plat- 
form at  the  dtation,  in  order  tliat  mure  cot- 
ton might  be  stcaed  than  the  api»eliee'8 
platform  could  hold. 

The  cases  cited  by  counsel,  where  liability 
was  imposed  for  keeping  or  permitting  grnRS 
or  other  inflammable  materials  on  the  tight 
of  way,  whereby  fires  were  set  out  by  coals 
from  the  ash  box  or  sparks  from  tlie  en- 
gine, and  then  communicated  to  fields  or 
honaea  of  adjoining  property  holders,  ore  not 
applicable  to  the  case  at  bar.  It  was  the 
duty  of  the  railroads,  in  those  cases,  to  keep 
Inflammable  materials  off  its  track  and  right 
of  way,  because  of  the  almost  certuiuty  of 
dropping  fire  from  the  ash  box,  or  sparks 
from  the  same  source,  as  well  as  from  the 
smi^cestack,  in  the  ordinary  and  careful  band- 
ling  of  locomotives  in  hauling  trains,  and  so 
communicating  fibre  to  adjoining  property. 
It  was  the  duty  of  the  railroad  conipiinieB  to 
remove  these  somrces  of  constant  danger. 
Bat  the  principle  Is  not  to  be  invoked  in  this 
case  we  are  dealing  with,  for  it  is  the  duty 
of  the  carrier  to  receive  and  store  the  cot- 
ton offered  it  for  shipment  Q'liat  is  one  of 
the  ends  and  alms  of  the  railway's  existence. 
That  an  unprecedented  dry  season  required 
the  appellee  to  procure  and  use  tnrpaullua— 
a  thing  never  before  thought  necessary— is  not 


true.  And  this  remark  may  be  applied  to 
the  contention  as  to  aK>eIlee's  supposed  neg- 
ligence in  likewise  falling  to  procure  and 
keep  appliances  for  the  cztingnishuieut  of 
fires.  There  was  no  ne^gence  in  having  the 
box  cars  adjacent  to  the  cotton  on  the  plat- 
form. They  had  been  placed  there  for  con- 
venient loading  of  this  very  cotton,  on  the 
morrow.  It  was  a  natural  and  proper  thing 
to  place  them  where  they  were.  The  entire 
case  has  received  repeated  and  protracted 
consideration  by  us,  with  the  result  of  re- 
versing the  judgment  obtained  under  the 
peremptory  instruction  of  the  court,  but 
with  no  reinstatement  of  the  first  verdict 
Reversed  and  remanded. 


(n  Hiw.  w) 

MILLSAPS   V.   MERCHANTS'    &    PLANT- 
ERS' BANK. 
(Supreme  Court  of  MisaisaiHtL    Oct  30,  1883.) 
COHTRACTS— Sau— Warrastt  —  Nkootiablb  In- 

BTRHMENTB — COKPOKATIONB — COBFOBATE  LlABII/- 
ITIie — ByiDBKOB. 

I.J.,  the  sole  owner  of  all  the  stock  la 
three  street-railway  companies,  made  a  oon- 
tiact  with  M.,  by  wiiicfa  the  latter  was  to  buy 
a  one-third  interest,  aod  J.  warranted  the  as- 
sets of  the  compsnies  to  be  a  cortain  amoont, 
and  the  liabilities  not  to  exceed  a  certain  sum. 
3.,  before  the  contract  was  entered  into,  and 
as  a  basis  of  negotiation,  save  M.  a  memoran- 
dum of  the  assets  and  liabilities.  Held,  that 
the  memorandum  was  admissible  in  evidence 
in  an  action  against  M.  as  tending  to  show 
that  the  debts  so  listed  weie  corporate  liabili- 
ties. 

2.  l%e  mie  excluding  parol  evidence  to 
vary  a  written  contract  does  not  apply  in  snch 
case,  as  the  list  simply  attacks  the  considera- 
tion, for,  by  increasing  the  liabilities  abore 
the  amount  warranted,  the  margin  betwe^i 
the  assets  and  liabilities,  which  was  the  subject 
of  the  sale,  is  decreased. 

8.  When  in  a  later  contract  r^erence  is 
made  to  tlie  prior  one,  and  it  is  expressly 
stated  that  the  later  one  is  made  in  eTccord- 
ance  with  the  prior  one^  the  prior  (me  is  not 
abandoned. 

4.  In  an  action  on  a  note  by  the  assignee 
the  admissions  and  representations  of  the  assign- 
or at  the  time  of  its  execution  are  admissible 
against  the  assignee,  as  the  common-law  rule 
has  been  changed  by  the  anticommerdal 
statute. 

6.  Where,  in  a  negotiation  with  the  sole 
owner  of  the  stock  of  a  corporation  for  the 
sale  of  an  interest  thnein,  a  list  of  the  cor- 
porate liabiiitiea  is  made  out  as  a  basis  of  nego- 
tiation, and  in  the  list  are  placed  debts  contract- 
ed in  the  Individual  name  of  snch  sole  owner 
for  the  benefit  of  the  owporation,  snch  debts, 
though  not  legal  liabilities  of  the  corporation, 
would,  as  against  snch  pnrchaser,  be  considered 
binding  on  the  corporation,  and  are  to  l>e  con- 
sidered in  determining  whether  the  corptHWte 
liabilities  exceed  the  amount  warranted. 

6.  Where  pn^wrty  is  listed  as  assets  of 
a  corporation  in  negotiating  for  a  sale  of  an  • 
interest  by  the  sole  owner  of  the  stock,  thoagfa 
it  is  held  in  the  name  of  such  owner,  a  mort- 
gage on  the  property  ^ven  by  him  should  be 
comddered  In  determining  the  amount  of  the 
corporate  liabilities. 

7.  Whoi  the  sole  owner  of  the  stook  of  a 
corporation  executes  a  corporate  note  for  his 
Individnai  indebtedness,  no  one  but  tlie  credit- 
ors of  the  corporation  can  complain. 

8.  On  the  sale  of  an  interest  in  a  corpont- 
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tion  by  the  sole  owner  of  the  stock,  in  which 
the  liabilities  of  the  corporation  arc  warranted 
not  to  exceed  a  certain  sum,  the  amount  of 
liabilities  should  be  computed  as  of  the  time 
specified  in  the  contract,  and  no  diminution 
after  such  time  should  be  considered;  and  if 
the  warranty  is  broken  at  the  specified  time 
the  purchaser  can  repadiate  the  contract. 

9.  In  an  action  on  a  note  by  the  assignee 
thereof,  the  fact  that.it  was  executed  for  the 
purpose  of  having  it  negotiated,  and  that  it 
was  neeotiated  in  pursuance  of  such  intentioa, 
is  not  sufHciMit  to  estop  the  maker  from  set- 
ting up  equitable  defenses  under  the  anticom- 
merdal  statute,  as  there  must  be  some  fraudu- 
lent design  on  the  part  of  the  maker  to  work 
such  an  estoppel. 

Appeal  from  circuit  conrt,  Hinds  county; 
J.  B.  Cbrlsman,  Jadge. 

Action  by  the  Merchants'  &  Planters'  Bank 
against  R.  W.  Millsaps  on  a  note.  There 
was  a  judgment  for  plalntHF,  and  defendant 
appeals.    Reversed. 

Nugent  &  McWilUe,  for  appellant  Cal- 
hoon  &  Green,  for  appellee. 

MATES,  Special  Judge.  This  is  an  ac- 
tion on  a  promissory  note  for  $2,916.67,  exe- 
cuted by  the  appellant  to  the  order  of  Harry 
K.  Johnson,  and  by  said  Johnson  Indorsed 
In  blank  and  transferred  to  the  appellee  be- 
fore maturity.  The  note  was  giren  as  part 
of  a  contract  between  the  parties  thereto, 
of  date  20th  September,  1S80.  That  con- 
tract is  set  forth  in  full  la  the  forma:  opln- 
Icm  of  this  court,  rendered  on  the  former  ap- 
peal In  this  case,  and  reported  In  69  Miss. 
918,  13  South.  Rep.  837.  Ck>ustruing  that 
ccmtract,  we  held  that,  looking  through  the 
mere  verbiage  of  the  transaction  to  its  real 
substance,  what  Johnson  sold  and  Millsaps 
bought  waB  one-third  in  a  margin  of  value 
between  the  worth  of  all  the  property  of  all 
the  street  railways,  placed  at  $45,450,  and 
the  sum  of  all  their  debts,  warranted  not  to 
exceed  $36,700,  on  the  20th  of  September, 
1890;  that  the  fifth  plea  of  the  defendant, 
which  averred  that  the  debts  of  the  said 
companies  In  fiict  amounted  at  that  time 
to  $44,825,  and  perhaps  more,  was  good,  be- 
cause it  in  effect  alleged  the  nonexistence  of 
the  very  thing  bought  and  aolA,  to  wit,  the 
margin.  The  case  was  therefore  sent  back 
for  a  new  trial.  On  this  second  trinl,  the 
court  below  again  gave  a  peremptory  In- 
struction for  the  plaintiff,  and  this  appeal 
seeks  a  reversal  of  that  action.  The  course 
of  the  trial  was  such  as  to  render  necessary 
herein  a  statement  of  all  the  material  facts 
of  the  case. 

In  the  town  of  OreenvUle  were  four  dis- 
tinct street  railways,— the  GreenvUle  Street 
.  Railway,  the  Greenville  Electric  Street  Rail- 
way &  Power  Company,  the  Star  Line 
Street  Railway,  and  the  Suburban  Street 
Railway.  Johnson  was  sole  owner  of  all 
these  concerns,  except  that  about  one-tenth 
of  the  stock  of  the  Greenville  Street  Rail- 
way was  outstanding  In  other  hands.  No 
stock  had  been  actually  issued  by  any  of 


the  companies,  except  the  last  named.  On 
the  22d  of  July,  1890,  Johnson  and  Millsaps 
made  the  following  written  contract:  "This 
agreement  witnesses  that  Harry  K.  Johnson 
sells  to  R.  W.  Millsaps  a  one-third  Interest  in 
the  stock  of  the  Greenville  Street  Railway 
Company  of  Greenville,  Mississippi,  held  by 
Harry  K.  Johnson,  being  twen^-two  thou- 
sand six  hundred  dollars  face  value,  a  total 
capital  stock  of  twenty-five  thousand  dol- 
lars; and  also  a  one-third  interest  in  the  total 
capital  stock  of  the  Suburban  Railway  Com- 
pany, and  a  one-third  Interest  in  the  total 
capital  stock  of  the  Greenville  Electric 
Street  Railway  and  Power  Company,  and  a 
oue-third  interest  in  the  total  capital  stock 
of  the  Star  Street  Railway  Company  of 
Greenville,  Mississippi,  for  a  total  price  of 
fifteen  thousand  one  hundred  and  fifty  dol- 
lars; and  the  said  Harry  K.  Jolinson  guar- 
anties that  the  total  indebtedness,  of  what- 
soever kind,  of  all  of  said  roads  shall  not 
exceed  thirty-six  thousand  seven  hundred 
dollars  on  the  20th  day  of  September,  1890, 
and  that  he  will  deliver  said  stock  on  the 
20th  day  of  September,  1890;  and  the  said 
R.  W.  MiUsaps  agrees  to  pay  for  said  inters 
est  said  sum  of  fifteen  thousand  one  hun- 
dred and  fifty  dollars  to  said  Harry  K. 
Johnson  on  the  20th  day  of  September,  1890; 
and  said  Johnson  shall  bear  all  expenses 
and  take  all  profits  from  said  roads  np  to 
said  20th  day  of  September.  1890.  The  price 
above  agreed  to  be  paid  by  said  Millsaps 
represents  one-third  of  a  total  capitalization 
of  all  of  said  roads,  of  forty-seven  thousand 
eight  hundred  and  forty  dollars;  and  from 
the  price  to  be  paid  by  him  is  to  be  deduct- 
ed the  one-third  of  the  indebtedness  of  all 
of  said  roads  above  guarantied  not  to  ex- 
ceed the  first  sum  above  named.  Witness 
our  signatures,  this  22nd  day  of  July,  1890. 
Harry  K.  JtAnson.  R.  W.  Millsaps."  The 
plan  wtts  that  the  $36,700  of  debts  were  to 
be  settled  by  placing  a  consolidated  bonded 
mortgage  on  the  entire  property  of  the  rail- 
ways, which  were  also  to  be  consolidated, 
and  by  taking  np  the  debts  with  those  bonds 
or  their  proceeds.  WhUe  this  bargain  was 
negotiating,  and,  as  is  claimed  by  Millsaps, 
"as  the  basis  for  the  negotiation,"  Johnson 
gave  to  Millsaps  certain  unsigned  memo- 
randa of  assets  and  liabilities.  In  the  list 
of  assets  appear  these  two  items:  "4  lots. 
Belle  Air,  $3,000;  16  lots,  Park  Side,  $8,000." 
The  list  of  liabilities  aggregates  $36,700,  and 
in  it  appear  these  three  items:  "Wilcsinski 
note,  $4,000;  Dr.  Walker,  $1,000;  Deaton  & 
Skinner,  $1,000."  These  memoranda  MiU- 
saps retained. 

It  seems  that  the  stock  in  the  Greenville 
Street  Railway  had  been  purchased  by  John- 
son, on  a  credit,  from  one  Gunn;  that  John- 
son stiU  owed  some  $19,000  of  the  purchase 
money,  and  the  stodc  was  held  in  pledge 
to  secure  the  payment  of  tliat  debt.  For 
this  reason,  when  the  20th  day  of  Septeml)er 


Digitized  by 


Google 


Miss.) 


MILLSAPS  V  MERCHANTS'  &  PLANTERS'  BANK. 


90S 


arrived,  Johnson,  not  having  the  stock  cer- 
tificates In  possession,  and  not  being  able  to 
pay  the  debt  to  Oonn,  could  not  deliver  the 
stock  accMdlng  to  his  contract  Mllls^M 
waived  that  point,  and  the  written  sapple- 
mentnry  contract  which  is  set  forth  in  the 
former  opinion  of  this  court  was  made. 
MlUsaps  executed  the  note  sued  oa  in  pur- 
chase  of  one-third  of  the  margin,  making  the 
same  payable  In  60  days,  by  which  time  it 
was  understood  that  the  bonds  could  be  pre- 
pared, the  mortgage  executed,  and  all  of  the 
^6,700  of  Uabillties,  including  the  Ounn 
debt,  which  was  listed  as  one  of  the  debts, 
could  thereby  be  liquidated,  and  the  enter- 
prise put  on  a  substantial  basis,  and  all  of 
the  roads  be  then  consolidated.  Tliere  Is  a 
controversy  between  the  parties  as  to  the 
motives  which  led  Millsaps  to  execute  the 
note  Instead  of  paying  the  money  on  the 
20th  of  Septemljer.  Millsaps  claims  that  he 
did  so  for  the  reason  that  he  saw  that  John- 
son was  not  ready  to  deliver  the  stock  as 
he  had  contracted  to  do,  and,  while  will- 
ing to  give  him  time  to  do  so,  he  was  de- 
termined not  to  i>ay  for  the  stodc  until  be 
got  it.  Johnson,  oa  the  other  hand,  says 
that  MlUsaps  gave  the  note  because  he  had 
other  uses  for  Ills  money,  and  that  he,  John- 
son, granted  him  time  for  his  accommoda- 
tion, being  moved  to  do  so  only  because,  on 
Inquiry  of  the  plaintiff,  be  found  that  the 
plaintiff  would  discount  MlUsaps'  note,  and 
that  Millsaps  Imew  this  fact  and  gave  the 
note  in  order  that  the  plaintiff  might  dis- 
oount  it  according.  Millsaps  claims  to  have 
known  nothing  of  the  assignment  of  the  note 
to  the  plaintiff  until  the  15th  of  November, 
five  days  before  its  maturity,  when  he  was 
notified.  On  the  20th  of  November,  the  day 
of  the  note's  maturity,  the  bonds  were  still 
not  quite  ready,  but  on  that  day  Mr.  Ounn 
enjoined  die  mortgaging  of  the  OreenviUe 
Street  Railway,  the  sale  of  its  property,  or 
sale  of  the  stock  therein,  except  on  condi- 
tion that  the  proceeds  of  the  mortgage 
should  be  paid  to  himself,  etc.  This  injunc- 
tion caused  the  whole  negotiation  to  col- 
lapse,—"the  bottom  dropped  out;"  and  Mill- 
saps refused  to  pay  the  note  unless  the  stock 
certificates  accompanied  It  This  suit  was 
brought  by  the  assignee. 

On  the  second  trial,  from  which  this  ap- 
peal was  taken,  the  condition  of  the  plead- 
ings was  such  that  the  principal  issue  of 
fact  was  on  the  question  of  whether  the 
sum  of  all  the  corporate  debts  did  or  did 
not  exceed  $36,700.  It  was  finally  admitted 
by  the  plaintiff  that  on  the  20th  of  Sep- 
tember the  corporate  debts,  the  items  of 
which  were  specified,  aggregated  the  sum  of 
$34,296.46;  but  defendant  claims  that  in 
addldoD,  the  following  were  debts  of  one 
or  other  of  the  railways  within  contempla- 
tion of  the  contract:  Starling  &  Smith, 
barge  item,  $85;  Wilczlnskl  note,  $3,800;  Dea- 
ton  ft  Skinner,  $1,500;  Mrs.  Blanton  or  Dr. 


Walker,  $1,100;  .MlUer,  Alexander  &  Oo., 
$3,000;  CampbeU  &  StarUng,  $250;  Building 
&  Savings  debt  $4,853.35.  Of  these  items,, 
the  Wilcjdnski  debt  the  Blanton  debt,  and 
the  Deaton  &  Slcinner  debt,  were  ln<daded 
in  the  list  of  liabilities  made  in  July;  bat  tb* 
others  were  not  The  defendant  offered  in 
evidence,  Ah-  the  purpose  of  showing  that 
those  three  items  were  oxporate  debts,  the 
list  of  Uabillties  aforesaid;  but  the  court  ex- 
cluded it  and  this  action  is  excepted  to. 
The  objections  made  by  counsel,  in  their  ar- 
gument, to  the  admission  of  this  memoran- 
dum rest  upon  five  principal  propositions. 

First  It  is  said  that  the  memorandum  was 
not  in  fact  a  memoitindum  of  the  liabiUtles 
of  the  corporations,  but  was  only  a  list  of 
such  debts  as  JohiuKKi  would  require  to  be 
liquidated  by  the  conac^dated  mortgage,  and 
since  he  was  the  owner  and  the  seUtf  he 
had  a  right  to  place  therein  his  own  indi- 
vidual liabiUtles,— even  his  wash  bills,  if  he 
chose,— without  wrong  to  Millsaps.  So  far 
as  the  mention  of  right  is  concerned,  this 
is  DO  doubt  oocTect;  but  Is  It  a  fkct?  The 
list  of  debts,  whether  those  of  Johnson  or 
the  corporations,  or  some  of  each  daas.  Is 
exactly  $36,700;  the  contract  of  July  twice 
expressly  speaks  of  a  llabiUty  of  the  com- 
panies, guarantied  not  to  ^ceed  that  pre- 
cise sum;  and  Mr  Starling  stated  that  the 
memorandum  was  made  for  a  basis  of  the 
negotlatloD  between  MlUsaps  and  Johnson, 
as  indicating  UabUlty  to  be  discharged  by 
the  mortgage,  as  we  understand  it  and  as 
counsel  in  their  argument  dalm,  thus  neg^ 
atlvlng  the  idea  tliat  it  was  an  Individual 
liabiUty  to  be  assumed  by  the  companies  in 
their  consoUdaticKi.  Looking  to  the  entire 
testimony  in  the  case,  we  are  satisfied  that 
the  list  was  offered  for  the  purpose  of  prov- 
ing an  admission  by  Johnson  of  oorpwate 
liabUities  as  of  date  July  22d;  and  we  think 
it  tended  to  do  so.  The  weight  of  it  was 
another  question,  but  tliat  was  for  the  jury. 

Secondly.  It  Is  said  that  the  Ust  was  not 
a  part  of  the  contract  of  July,  but  was  only 
part  of  the  coUoqninm  which  preceded  it 
and  was,  therefore,  merged  in  or  displaced 
by  it,  the  contract  Itself  being  the  sole  ev- 
idence admissible.  Of  course,  we  recognise 
the  rule,  insisted  on  in  our  previous  dedsloD, 
that  parol  contemporaneous  testimony  can- 
not be  received  to  add  to,  alt&,  or  vary  the 
terms  of  a  written  Instrument:  but  while 
that  rule  esdudes  evidence  of  the  Intentioii 
of  the  parties,  it  does  not  apply  in  this  In- 
stance. Here  the  substantial  question,  al« 
though  not  presented  in  the  simplest  and 
most  direct  form  by  the  pleadings,  is  one  of 
consideration,^that  is,  of  the  existence  ct 
the  margin  bought  and  sold;  and  the  case 
Is  fully  within  the  rule  dedared  by  this  oonrt 
In  Cocke  v.  Blackboum,  57  Miss.  689. 

Thirdly.  That  the  warranty  in  the  con- 
tract of  July  looked  to  no  specific  debts,  but 
only  to  the  amount  of  the  general  sum,  to 
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be  computed  on  the  20tta  of  September,  and 
wblcb  might  be  composed  of  any  corporate 
debts,  whether  existent  on  the  22d  of  July 
or  aot  We  agree  to  that;  but  the  question 
bere  Is  not  whether  the  debts  e:d8tlng  on 
the  22d  of  July  were  the  same  debts  which 
existed  on  the  20th  <^  September,  but  only 
whether  a  certain  debt,  or  several  certain 
debts,  shown  to  have  been  owing  both  on  the 
one  day  and  the  other,  was  or  were  coin 
p<M^te  debts.  The  list  was  offered  tar  that 
purpose,  and  not  to  show  that  the  debts 
were  different  on  one  day  from  what  they 
were  on  the  other. 

Fourthly.  It  is  claimed  that  the  contract 
of  July  was  abandoned  by  the  executi(» 
of  that  of  September,  and,  therefore,  that 
any  basis  of  negotiation  for  the  July  con- 
tract fell  with  the  contract  Itself.  But  we  do 
not  think  that  the  July  otmtract  was  scv 
abandoned;  on  the  contrary,  the  September 
contract  expressly  dedares  that  "this  sal^ 
la  made  in  accordance  with"  the  contract  of 
July,  and  that  "reference  is  hereby  made 
to  It" 

Fifthly.  It  is  also  claimed  that  JobnsonV 
admissions  do  not  bind  the  plaintiff.  It  was 
an  admission  or  representation  made  in  In- 
ducing the  contract,  and,  while  it  may  not 
raise  an  estoppel,  (on  which  point  we  do 
not  pass,)  it  is  conqjtetent  against  a  subse- 
Quent  assignee,  the  oommon-law  rule  being 
changed  by  our  statute.  Brown  t.  McOraw, 
12  Smedes  &  M.  267. 

The  WUcsdnski  debt,  that  of  Mrs.  Blanton, 
(or  Dr.  Walker,)  and  that  of  Deaton  &  Skin- 
ner, were  listed  in  July,  in  the  memorandum 
aJCoresaid,  as  liabilities  of  the  companies, 
or,  at  all  events,  as  liabilities  to  be  provided 
for  in  the  proposed  consoUdated  mort«:age. 
W^  hold  that  they  were  clearly  referred  to 
by  the  contract  of  July;  not,  as  we  said 
above,  that  they  were  so  specifically  fixed 
vpoa  as  that,  whenever  the  parties  should 
oome  to  execute  the  mortgage,  MUlsaps,  in 
order  to  increase  the  margin  purchased, 
oould  refuse  to  allow  it  to  be  given  to  the 
extent  of  $36,700,  in  case  Johns<xL  had  ex- 
tinguished any  or  all  of  these  debts,  or  refuav 
to  allow  other  and  distinct  liabilities,  either 
of  the  corporatloms  or  of  Johnson  individ- 
ually, to  go  in,  on  the  ground  that  they  had 
not  been  listed.  He  had  no  such  right  But 
that  is  a  proposition  different  from  the  true 
question,  which  is  whether.  If  those  debts 
continued  to  exist  as  they  did  so  continue, 
MUlsaps  had  the  right  when  the  mortgage 
should  come  to  l>e  issued,  to  object  to  their 
being  brought  within  the  Toattgage,  on  the 
ground  that  they  were  not  corporate  debts, 
but  were  Johnson's  individual  liabilities,  or 
on  any  other  ground.  Cleariy  he  did  not 
He  had  bought  the  one-third  interest  in  thb 
property  at  a  total  fixed  >  valuation,  subject 
to  «  ocmaolidated  liability  of  $39,700.  That 
is  what  his  purchase  of  a  margin  meant  in 
substance.  It  is  true  that  41; -'^vas  a  matter 
indifferent  to  lilm  what  debts  composed  the 


total  of  $36,700,  but  also  it  was  true  that  by 
the  omtract,  and  especially  in  view  of  this 
list  in  which  these  debts  were  expressly  men- 
tioned, Johnacm  had  the  right  to  put  Into 
the  m(H:tgage,  as  liabilities  of  the  corpora- 
tions, whether  they  were  so  In  fact  or  not, 
the  debts  now  under  conalderati<m.  He  him- 
self,  in  his  testimony,  emphatically  so  a»- 
serts;  and  counsel  for  appellee  are  mlstak*^, 
so  far  as  these  debts  are  concerned,  wbeu 
they  Insist  In  their  argument  that  MUlsaps 
had,  by  the  September  contract  resorred  the 
right  to  determine  what  yrere  corporate 
debts,  and  in  the  ezecutloa  of  the  mort- 
gage to  repudiate  all  that  were  not  such 
technically.  As  between  him  and  Johnson,  he 
was  quoad  hoc.  Irrevocably  bound  to  sub- 
mit to  these  debts  as  if  they  were  corpM^te 
liabilities;  and  so  the  matter  was  considered 
until  the  very  end  of  the  transaction.  Neither 
Johnson  nor  his  assignee  can  now,  because 
of  a  change  in  circumstances,  which  make* 
a  different  dlsjpoBltion  of  the  status  of  thaso 
listed  debts  desirable,  take  a  different  stand 
in  this  regard.  There  is  another  point  of 
view.  These  debts  were  all  incurred,  as  ap- 
pears from  the  testimony,  in  Johnson's  in- 
dividual name,  but  for  moneys  actually  used 
for  the  benefit  of  the  re^)ective  oorpcHti- 
tions,  and  known  by  the  creditors  at  the  time 
to  be  intended  for  such  use.  Johnson  was 
at  that  time,  as  well  as  at  the  time  of  his 
contract  with  MiUsaps,  the  sole  owno:  of 
those  cor];>orations.  The  fact  that  a  single 
individual  hdHa  all  the  stock  of  a  corpora- 
tion does  not,  it  is  true,  dissolve  the  oorpora- 
tion,  or  vest  In  him  the  l^;al  title  to  its 
property.  He  may  ocKitract  in  the  corporate 
name,  and  thereby  bind  the  coiporatioa  as 
such.  His  contracts,  made  In  his  individual 
name,  and  where  credit  is  extended  to  him 
iq  his  individual  capacity,  may  not  impose 
a  legal  liability  upon  the  corporatloa,  even 
although  the  contract  be  for  its  benefit  Still, 
since  every  corporation  is  a  trustee  ot  it» 
property,  first  for  its  creditors  and  after 
wards  for  Its  stoi^holdets,  he  has  clearly  an 
equitable  title  to  the  corporate  pn^erty.  He 
may  charge  it  in  equity  even  for  his  indi- 
vidual debts,  (Banking  Co.  v.  Elaenman, 
[Ky.]  21  S.  W.  Rep.  531,  40  Amer.  &  Kng. 
Corp.  Cas.  243,  and  note;)  and  under  onr 
statute  his  equitable  Interest  Is  vendible  even 
by  execution  at  law.  Whatever,  in  the  case 
of  a  settlement  of  the  affairs  of  an  insolvent 
corporation,  a  court  of  chancery  into  wh08» 
hands  such  matters  may  have  come  would 
do  under  its  rules  of  administration,  as  be 
tween  strictly  corporate  debts  and  the  in- 
dividual debts  of  a  sole  owner,  by  way  of 
marshaling,  no  such  question  arises  here. 
So  long  as  the  concern  remains  In  the  hands 
of  the  sole  owner,  and  he  holds  all  of  the 
stock,  the  way  is  short  and  easy  fbr  the 
appropriation  of  all  the  so-called  oorp<Mrat» 
property  to  the  payment  of  his  individual 
debts;  and  especially  is  it  easy  in  a  court  of 
equity,  to  a  creditor  who  can  show  that  th* 
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money  which  he  fumlBhed  to  the  owner 
went  into  the  creation  of  the  corporate 
proporty  ptnaaecl.  If  cnicb  sole  owner  shall 
transfer  any  of  the  Btodc  to  oflierB,  and 
thereby  revive  the  status  of  associated  ef- 
fort oontemidated  by  law  in  the  creation 
of  every  corporation,  the  transferees  would, 
of  course,  have  their  rights,  and  would  be 
protected  from  all  individual  liabilities,  ex- 
cept such  as  had  been  made  fixed  chargfes. 
80  here,  MUlsaps,  after  receiving  his  stock, 
could,  as  a  general  rule,  have  successfully 
resisted  any  effort  of  Johnson's  individual 
creditors  to  subject  the  corporate  properly  t«» 
their  debts.  But  he  could  not  have  so  suc- 
cessfully resisted  these  debts.  Their  h<dd- 
em  could  have  averred  that  he  purchased 
with  express  notification  that  their  debts 
"Were  to  be  treated  as  corporate  debts  and 
were  to  be  charged  <m  the  corporate  prop- 
erty, and  with  a  redaction  made  In  the  piu> 
chase. price  for  that  reason.  And  as  to  this 
claim  he  could  have  made  no  answer.  The 
error  whldi  we  think  the  court  committed 
below  was  in  confining  the  investigation  to 
the  question  of  technical  and  direct  legal 
liabilities  on  the  part  of  the  corporations,  as 
distlngnished  from  the  individual  but  sole 
owner,  Johnson;  whereas  the  true  point  was 
the  sum  of  these  debts  which,  by  the  entire 
omitract,  oonstnied  in  the  light  of  oil  the  at- 
tendant drcnmstances,  were  assertable 
against  MIUsapB  as  liabilities  to  be  liqui- 
dated by  the  mortgage.  Xor  do  we  think 
that,  under  the  contract  made,  Johnson  had 
any  right  to  call  nx>on  MiUsaps  to  enter  into 
a  situation  so  donbtfol  as  that  here  pre 
seuted,  so  Incumbered  by  probabilities  of 
litigation  and  losses,  all  the  results  of  John- 
son's own  dealings  with  his  own  affairs;  nor 
In  this  case  particularly  can  he  or  his  as- 
signee cast  upon  MiUsaps  the  onus  of  dis- 
proving those  liabilities  to  be  corporate 
debts.  Under  the  circumatances,  that  burden 
fttirly  belongs  to  the  plaintift. 

We  hold  that  the  debt  to  Campbell  & 
Starling  should  have  be»u  taknn  into  consid- 
erati<m.  That  firm  was  employed'  by  the 
OreenvlUe  Street  Hallway,'  by  a  resolution 
spread  upon  the  minutes,  at  a  salary  of  $260 
per  annum.  This  salary  the  consolidated 
company  would  have  been  liable  to  pay;  and 
the  fact  that  the  attorneys  have,  at  some 
time  not  fixed,  and  for  some  reason  not  given, 
written  the  charge  ofF  their  books,  does  not 
alter  the  fact  that  it  was  a  liability  of  the 
company  on  the  20th  of  September,  If,  in- 
deed, it  be  not  a  liability  now. 

The  debt  to  the  Building  &  Savings  Asso- 
ciation, of  $4,853.35,  was  not  a  llablllly  of 
any  of  the  corporations,  and  cannot  be  taken 
into  consideration  unless  it  was  a  charge 
npon  the  property  of  the  corporations,  or  of 
one  of  them.  It  is  claimed  by  the  appellee 
that,  while  it  was  secured  by  a  mortgage 
executed  by'  Johnson  upon  the  Belle  Air  lots, 
those  lots  themselves  were  not  the  property 
Hi  any  of  tbe  oompanles,  bat  were  the  Indi- 


vidual property  of  Johnson.  They  were  flnt 
ooureyed  to  one  Negus,  who  was  secretary 
of  the  Greenville  Street  Railway  Company, 
for  that  company;  bat,  since  it  was  thought 
that  the  company  was  not  authorized  to  take 
titie  to  lands,  they  were  conveyed  to  bim  in- 
dividually. For  the  same  reason,  when 
Johnson  acquired  the  road,  they  were  con- 
veyed to  him  individually;  and,  so  holding 
them,  he  executed  a  mortgage  dn  them  to 
secure  the  debt  in  question.  It  seems,  how- 
ever, that  in  the  negotiation  for  the  salit  to 
Mlllsaps  these  very  lots  were  listed  as  as- 
sets of  the  company,  or,  at  least,  as  Items 
going  .into  the  total  of  assets  which,  being 
dindnished  by  the  $36,700  of  liabilities,  left 
the  margin  bouj^t  and  sold.  Jost  as  to  ex- 
ceed the  $36,700  ihnit  of  Uabiltties  would  de^ 
Btroy  that  margin,  so 'to  dfaniulsh  the  assets 
from  which  those  liabilities  were  to  be  paid 
would  destroy  it  equally  as  effectnally.  The 
record  does  not  show  that  Johnson  war- 
ranted tiie  assets  to  Include  these  lots,  and 
It  has  been  shown  that  the  valaa:don  of  |46,- 
460,  which  was  fixed  by  the  parties,  was 
fixed  as  the  gross  value  of  the  st(>ok  sold, 
not  of  the  spedfle  items  of  property  w&tch 
constituted  the  companies'  assets.  But,  also, 
the  record  shows  that' the  defendant  offered, 
In  various  fonns,  to  prove  that  the  lots  in 
question  were  Hsted  as  assets  forming  the 
basis  for  the  negotiation,  and  subjects  of  the 
"capitalisation"  sp<Aen  of  in  the  contract  of 
July,  and  that  the  court  excluded  the  testi- 
mony. If  such  was  the  fact,  the  proof  -was 
competent,  and  should  have  been  admitted; 
that  is  to  say,  if  the  pleadings  had  been  so 
framed  as  to  present  that  view.  They  were 
not  so  fmmed,  but  to  meet  that  dlffloalty> 
and  pmding  the  trial,  the  defoidant  oB&kA 
a  plea,  numbered  the  ninth,  which -die  ooart 
'refused  to  allow  filed,  on  the  ground  that  it 
was  too  late.  'We  hold  tiiat  the  plea  sUOtald 
have  been  filed.  Itils  was  necessary  in  or- 
der that  the  cause  might  be  fairly  tried  on 
its  moits.  The  court  had  ample  power  to 
impose  such  terms  as  should  be  jost  and 
equitable. 

In  respect  to  the  debt  of  Miller,  Alexander 
&  Co.,  we  hold  that  it  was  a  corporate  lia- 
bility. Grant  that  the  original  consideration 
was  extended  to  Johnson  Individually;  still, 
in  August,  1890,  he  had  executed  a  corpora- 
tion note  for  the  debt  The  road  was  his 
property  soldy.  No  sto<^,  even,  liad  l)een 
issued.  No  one  had  a  right  to  complain, 
except  perhaps  a  creditor,  under  circum- 
stances which  do  not  here  exist;  and  it  does 
not  appear  that  any  one  does  complain.  The 
note  was  executed'  for  a  consideration  ot 
work  done  for  the  benefit  of  the  road,  and 
for  other  work  which  constituted  a  build- 
er's lien  on  the  Belie  Air  lots,  in  fact  al- 
though we  do  not  think  that  here  the  nature 
of  the  consideration  malies  any  difference. 
By  Johnson's  own  act,  therefore,  he  had,  on 
the  30th  of  August,  placed  this  $3,000  note 
of  the  cwptvation  In  the  hands'  of  his  cred- 
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itor,  who  had  accepted  It,  and  was  holding 
It  The  creditor  could  have  asserted  it  as  a 
debt  whenever  he  saw  fit,  and  doubtless 
would  have  done  so  whenever  It  should  suit 
Urn.  Nor  do  we  think  that  the  fact,  if  it  be 
a  fact,  that  the  note  was  executed  to  the 
payees  in  order  that  they  might  raise  money 
on  it,  and  that  they  failed  to  do  so,  and  laid 
It  away,  makes  any  difference.  The  note  was 
not  accommodation  paper.  It  was  given  for 
a  debt  due,  resting  on  a  fully  adequate  con- 
Bideration.  The  holder  might  neglect  It  or 
target  it;  but  he  was  armed  with  it,  and  It 
was  a  binding  obligation.  The  court  below, 
we  gather  from  the  argument  here,  allowed 
this  debt,  but  scaled  it  down  to  about  $G0O, 
because  of  the  admitted  fact  that  after  the 
20tb  of  September,  and  before  the  20th  of 
November,— the  latter  being  the  day  ap- 
pointed for  the  consolidation,— Johnson  had 
made  payments  to  the  payees,  which,  being 
credited,  would  reduce  the  note  to  that  sum. 
But  we  hold  that  the  computation  must  be 
made  aa  of  the  20tb  day  of  September. 
That  day  was  precisely  fixed  by  the  war- 
ranty. The  parties  selected  their  own  time, 
and  made  their  contract  accordingly.  In  a 
case  like  this,  the  breach  of  the  warranty 
cannot  be  subsequently  repaired  by  him  who 
broke  it  Where  goods  are  sold  with  war- 
ranty, if  the  warranty  be  broken,  the  pur- 
chaser has  several  methods  of  remedy,  lie 
may  accept  the  goods,  pay  for  them,  and  sue 
on  the  warranty  tor  the  difference  In  value; 
or  he  may,  having  accepted  the  goods,  re- 
fuse to  pay  tor  them  in  full,  and  recoup  his 
damages  against  the  seller's  demand;  or  he 
may  reject  the  goods,  stand  on  his  right  to 
have  them  as  warranted,  and  sue  for  his 
damages;  or  he  may  repudiate  the  sale- In  to- 
to.  If  he  has  not  received  the  goods,  or  If  ho 
return  them  in  a  reasonable  time.  Hare, 
Oont  p.  664.  These  rights  are  the  purchas- 
er's. The  seller  cannot  control  them  or  af- 
fect them.  It  Is  very  true  that  the  pur- 
<diaaer  may,  by  his  own  conduct,  lose  his 
right  to  repudiate  the  purchase  absolutely. 
But  In  the  case  at  bar  we  hold  that  he  lias 
not  On  the  20th  of  Septembtv  the  appdhint 
had  received  nothing  under  his  coniract,  not 
even  the  stock  certiflcates,  which,  when  re- 
ceived, would  have  evidoiced  the  right  to 
one-third  of  such  margin  of  value  as  there 
was.  On  that  day,  therefore.  If  It  were  true 
that  no  such  margin  as  lie  bought  exiHtoJ, 
he  had  the  right  to  choose  his  course;  and  we 
find  nothing  in  the  record  >yhicli  should  de- 
prive him  of  that  optioxi.  His  failure  to  ex- 
amine the  books  cannot  be  imputed  to  him  as 
a  waiver,  because  he  had  the  right  to  rely 
upon  the  express  wnrranty.  For  the  reasons 
Just  stated  we  hald  that  the  repllciitlon  num- 
bered 16,  filed  in  respou!ii<  to  the  fifth  and 
eighth  pleas,  was  bad,  and  that  the  demur- 
rer of  the  defendant  thereto  should  have  been 
sustained. 

The  last  point  which  we  ithall  consider  la 
the  action  of  the  court  below  upon  the  repli- 


cation numbered  17.  That  replication  as- 
serts that  the  note  sued  on  was  executed  by 
Millsaps  "for  the  purpose  of  having  the 
same  negotiated  by  Johnson,  who,  in  pur- 
suance of  said  purpose?,  immediately  on  its 
execution"  negotiated  the  note  for  volue  with 
the  plalntifr.  We  hold  rh.it  the  replication 
was  bad,  and  that  the  demurrer  to  it  should 
have  been  suslaincd.  Something  more  is 
needed  to  take  a  note  from  under  the  opera- 
tion of  our  anticommercl-il  statute  than  a 
mere  purpose  that  it  shall  be  nisgotinteU  by 
the  payee  when  executed.  There  must  be  a 
sinister  design,  creating  an  equitable  estop- 
pel. Mere  knowled^^c  that  the  payee  will  im- 
mediately discoiutt,  or  even  an  Intent  tb-at  he 
shall  do  so,  does  not  condtltute  such  an  es- 
toppel. If  it  did,  then  the  .statute  can  have 
no  operation  as  to  a  note  made  payable  te 
order;  for  the  very  reason  why  such  terms 
are  used  in  a  note  is  to  make  It  negotiable 
even  as  at  common  law;  and.  every  person 
who  utters  su«h  a  paper  must  be  conda- 
sively  presumed  to  know  tluu  the  same  is 
put  by  his  deliberate  act  In  such  shape  as  to 
be  negotiable  by  the  payee  immediately. 
There  can  be  uo  Bubstontlal  difference  be- 
tween a  present  Intent  that  such  negotiation 
shall  be  made  and  an  Intent  to  pat  the  pa- 
per in  shape  for  negotiatiaa,  with  knowl- 
edge that  it  may  be  Immediately  sold  for 
value.  The  statute  waa  enacted  for  the  very 
purpose  of  covering  such  cases,  and  evening 
the  paper  to  equitable  defenses  notwithstand- 
ing. The  case  of  Hawkins  v.  Neal,  60  Mi8& 
2.50,  does  not  militate  against  this  view. 
There  the  note  was  accommodation  paper. 
It  was  given  as  sucht  the  maker  well  know- 
ing at  the  time  that  there  was  no  considera- 
tion for  it  as  between  himself  and  the  payee. 
Intending  that  it  should  be  negotiable  in  the 
absence  of  such  a  ccmElderation.  If  Is  weU 
settled  that  paper  of  this  class,  well  known 
in  the  commercial  law  and  in  the  world  of 
business,  is  not  In  fact  executed  until  it 
is  delivered  to  the  discounter  or  purchaser, 
and  that  his  purchase  ctmstitutes  the  con- 
sideration. The  cases  are  not  alike,  tor  that 
reason.  Tilden  v.  Blair,  21  Wall.  241.  For 
the  reasons  stated,  tbe  Judgment  of  the  court 
below  must  be  reversed. 


(100  A.U.  3U) 
ST.  liOmS  BREWING  ASS'N  v.  AUSTIN. 
HANCOCK  et  al.  ▼.  SAME. 
(Supreme  Court  of  Alabama.    Nov.  7,  1893.) 

ColtSTRDCnVI  TKU8T8— FRAim— Necbssitt  o» 
Traoino  Fumdb. 
Where  a  bank  Induced  collecUons  and 
deposits  by  false  representations  of  solvency, 
creditors  cannot  have  a  trust  declared  in  their 
favor  in  the  assets  of  the  bank  in  the  hands  of 
a  receiver  without  showing  that  the  receiver  lias 
or  ever  had  collected  them,  or  deposited  money 
or  property  in  which  such  money  was  invested. 

Appeal  from  diancery  court,  Colbert  coun- 
ty;  l^omas  Cobbs,  Chancellor. 
BiUs  by  the  St  Louis  Brewing  Aasocia- 
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tloa  md  Hancock  Bros.  &  C!o.,  respectlTely, 
against  B,  W.  Austin,  as  receiver  of  the 
First  National  Bank  of  Sheffield,  to  have  a 
troat  declared  In  favor  of  complainants  In 
the  aaseta  of  the  bank.  Dismissed.  Com- 
plainants appeal.    Affirmed. 

Roulhao  &  Nathan,  for  appellants.  D.  D. 
Shelby,  for  appellee. 

McOLBLIAN,  J.  These  cases  Involve  sub- 
stantially the  same  questions,  and  were  sub- 
mitted together.  The  bill  in  each  of  them 
aedcs  to  have  a  trust  declared  In  favor  of 
the  complainants  ^a.pon  the  assets  of  the 
suspended  First  National  Bank  of  Sheffield, 
which  are  now  in  the  hands  of,  and  being 
administered  by,  the  respondent,  as  receiver 
of  said  bonk,  by  appointment  of  the  comp- 
tndler  of  the  treasury.  The  facts  In  the 
brewing  company's  case  are,  or  may  be 
conceded  to  be,  the  following:  During  tlie 
month  of  November,  1888,  said  bank  in 
various  ways  r^resented  Itself,  for  the  pur- 
pose of  Inducing  collections  and  deposits, 
to  be  solvent,  in  a  perfectly  sound  condition, 
and  to  be  doing  a  good  and  safe  and  paying 
busine8&  These  representations  were  made 
to  the  complainant  for  the  purpose  stated 
by  Its  president  and  cashier,  and  were  acted 
on  by  complainant  by  way  of  depositing  in 
said  bank  the  money  whldi  Is  now  sought 
to  be  recovered.  The  representations  were 
wholly  false,  and  known  to  be  so  by  the 
president  and  casUer  when  they  were  made. 
The  bank  was  utterly  insolvent,  and  these 
officers  knew  it  It  was  in  a  failing  condi- 
tion at  the  time,  to  the  knowledge  of  these 
officers,  and  actually  failed  on  the  29th  day 
of  the  month.  With  full  knowledge  of  this 
state  of  affairs,  the  bonk  officers  named, 
and  who  were  managing  the  concern,  induced 
tb.e  complainant  to  make  the  dei)osit,  and 
they  received  the  deposit,  and  converted  the 
money  to  the  uses  of  the  bank.  These  are 
also  the  facts  of  the  case  on  this  point 
of  Hancock  Bros.  &  Co.,  except  that  the 
bonk  made  a  collection  for  them,  and  C(«- 
verted  the  money  to  its  own  use,  sending 
complainants  a  worthless  check  for  the 
amount.  We  will  concede  that,  so  far  as 
the  right  of  the  complainants  to  fasten  a 
preference  lien  in  the  nature  of  a  trust  on 
the  assets  of  the  bank  depends  upon  the  fraud 
ot  the  bonk  and  its  officials,  their  cases  are 
made  out  on  the  fiurts  we  have  stated;  and 
if  they  &ad  further  shown  that  the  identic- 
al money  which  was  deposited  by  and  col- 
lected for  them  respectively  had  come  to 
the  bands  of  the  receiver,  and  was  held  by 
him  in  specie  at  the  time  of  bills  ffied,  or 
that  their  funds  had  been  mingled  with  the 
funds  of  the  bank  which  came  to  the  re- 
ceiver's hands,  and  constituted  in  part  the 
gross  sum  held  by  him,  or  that  their  identic- 
al money  had  been  invested  by  the  bank 
In  tangible  properly  which  came  to  the  hands 
of  the  receiver^  and  was  held  by  blm,  they 


would  have  been  entitled  to  the  relief  they 
sedc  But  Just  here  is  where  the  cases 
fall.  It  is  not  shown  that  the  receiver 
has  or  ever  had  their  funds  either  segregat- 
ed from  or  as  constituting  in  part  the  money 
of  the  bank  in  his  hands,  and  it  is  not  shown 
that  any  property  in  which  their  funds 
were  Invested  is  now  held  by  tiie  receiver, 
or  ever  came  into  his  hands.  To  the  con- 
trary, it  Is  made  to  appear  very  dearly  that 
the  money  deposited  by  the  brewing  compa- 
ny, and  collected  for  Hanoodc  Bros.  &  Co., 
respectively,  having  been  mingled  with  the 
fnnds  of  the  bank,  was  paid  out  by  the  bank 
to  depositors  or  other  creditors  before  its 
suspension.  No  part  of  this  money  came 
to  the  hands  of  the  receiver  In  any  form, 
and  no  tangible  property  of  the  bank  which 
had  been  acquired  or  paid  for  by  it  after  the 
funds  of  complainant  were  received— no 
property  into  which  this  money  could  pos- 
sibly have  gone— Is  now,  or  ever  has  been, 
in  the  possession  of  the  respondent  Indeed, 
only  about  $110  In  money  was  turned  over 
to  the  recover  at  all,— an  amount  about 
equal  to  the  claim  of  Hancock  Bros.  &  Co., 
and  about  one-seventh  of  the  daim  of  the 
brewing  company,— and  this  insl^iiflcant 
sum  is  in  no  wise  identified  tiB  the  money 
collected  for  the  former,  or  as  a  part  of 
the  money  deposited  by  the  latter.  There 
is,  in  short  ttn  utter  failure  to  identify 
complainants'  money  in  the  hands  of  the 
receiver,  or  to  tra«e  the  money  into  property 
of  the  bank  'niilcfa  came  to  his  possession. 
On  these  facts  no  trust  can  be  declared 
upon  any  money  or  property  of  the  bank  In 
the  hands  of  the  receiver  in  favor  of  the 
complainants,  and  they  are  not  entitled  to 
any  preference  over  other  creditors  of  the 
bank  in  the  payment  of  their  demands. 
This  conclusion  is  so  well  grounded  upon 
piindple,  and  supported  by  texts  and  ad- 
judged cases,  that  we  need  do  no  more 
than  cite  some  of  the  anthoiitieB  which 
are  collated  In  appellees'  brief:  2  Story, 
Bq.  Jur.  S$  1258,  1259;  2  Pom.  Bq  Jur.  H 
1051,  1058;  Morse,  Banks,  §{  590-596;  Walte. 
Insolv.  Corp.  §  659;  Bank  v.  Dowd,  38  Fed. 
Rep.  340;  Case  v.  Beauregard,  1  Woods, 
125;  Peters  v.  Bain,  133  U.  S.  670,  10  Sup. 
Ct  Rep.  354{  Bank  v.  Dowd,  38  Fed.  Rep. 
172;  Illinois  Trust  &  Sav.  Bank  v.  First 
Nat  Bank  of  Buffalo,  15  Fed.  Rep.  858; 
Maury  v.  Mason,  8  Port  (Ala.)  212;  Gold- 
smith V.  Stetson,  30  Ala.  164;  Parker  v. 
Jones,  67  Ala.  236;  McGall  ▼.  Rogers,  77 
Ala.  349.  This  condtuslon  has  not  been 
reac&ed  and  is  not  rested  upon  any  Idea 
that  the  rights  of  the  complainants  in  re- 
spect of  effectuating  their  equitable  titles 
to  the  funds  In  controversy  against  the  re- 
ceiver are  any  other  than  they  would  have 
been  against  the  bank  itself  on  the  facts  we 
have  stated  or  conceded  to  be  true  had  the 
failure  of  the  bank  not  been  followed  by  the 
appointmait  of  a  receiver.  Though  the  sus- 
pended bank  had  continued  in  the  posses- 
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don  of  Its  assets,  tbese  complainants  coxdd 
no  more  have  recovered  their  funds  by  the 
taiTocatiMi  of  equity  to  tlie  declaration  and 
effectuation  of  their  equitable  titles  than  they 
could  have  saed  in  detinue  Iiad  their  titles 
been  good  at  law,  and  for  the  same  rea- 
son in  neither  case  could  it  be  maintained 
that  the  defendant  bank  had  their  property 
in  its  poasession.  The  rulings  on  demur- 
rers to  the  bills  in  these  cases  were  with- 
out injury  to  the  complainants,  and  neither 
those  rulings  nor  other  questions  need  be 
reviewed.  The  cases  of  the  respective  com- 
plainants were  fnUy  developed  in  the  evi- 
dence. They  were  entitled  to  no  relief  upon 
the  facts  proved.  Tl^e  bills  were  proprarly 
dismissed,  and  the  decrees  of  the  chancel- 
lor are  affirmed. 


(100  Ala.  m) 

BYNUM  T.  MESCPHIS  &  0.  K,  CO. 

(Supreme  Coort  of  Alabama.    Nov.  7,  1893.) 

Limitations  — Ruhnino  or  Statutb  —  Interhdp- 
noN  BT  Lboal  Fhoosiujimos  —  LiteAL  Rbpbk- 

SINTATIVXa. 

Code  1886,  !  2623,  permits  plaintiff  or 
hia  legal  representative  to  commence  suit  again 
within  a  year  after  reversal  of  a  judgment  for 
plaintiff,  though  the  statute  of  limitations  has 
run  against  the  cause  of  action,  Hdd  thal^ 
where  a  judgment  for  a  wife  for  the  loss  of 
property  has  been  reversed  because  the  prop- 
erty belonged  to  her  husband,  he  cannot,  by 
styling  himsplf  trustee  of  his  wife,  begin  a  jiew 
suit  and  avoid  the  statute  under  such  section. 

Appeal  from  circuit  court,  liavnrence  coun- 
ty; H.  O.  Speaice,  Judge. 

Action  by  O.  H.  Bynum,  as  trustee  of 
Sarah  M.  Bynum,  against  the  Memphis  '& 
diarleston  Railroad  Company,  for  the  burn- 
ing of  cotton.  Judgment  for  defendant. 
PlalntlfT  appeals.     Affirmed. 

Mrs.  Sarah  M.  Bynum  brought  suit  to  re- 
cover the  value  of  certain  bales  of  cotton, 
alleged  to  have  been  destroyed  by  Are  in 
Mardi,  1888,  while  in  the  possession  of  the 
Memphis  &  Charleston  Railroad  Company  as 
a  common  oorrier.  The  cotton  was  a  part 
of  the  rents,  incomes,  and  profits  of  certain 
lands  which  had  been  conveyed  to  Mrs.  By- 
num by  her  husband,  O.  H.  Bynum,  by  ante- 
nuptial contract,  executed  in  February,  1871. 
By  the  terms  of  the  conveyance,  O.  H.  By- 
num reserved  to  himself  the  right  to  manage 
and  control  the  property,  and  provided  that 
it  was  to  "be  held,  managed,  and  controlled 
by  him  as  trustee,  according  to  the  terms 
and  provisions  of  section  2372  of  the  Revised 
Code  of  Alabama."  This  suit  of  Mrs.  Bynum 
was  tried  on  Its  merits.  Judgment  rendered 
for  plaintiff,  and  appeal  was  taken  to  this 
court  by  the  Memphis  &  Charleston  Railroad 
Company,  and  the  case  was  reversed,  on  the 
ground  that  Mrs.  Bynum  was  not  the  owner 
of  the  cottcm.  tmder  the  terms  of  the  deed 
from  O.  H.  Bynum  to  her,  and  that,  there- 
fore, she  was  not  the  proper  party  to  bring 
the  acti(«.    Railroad  Co.  v.  Bynum,  92  Ala. 


335,  9  Soath.  R^.  185.  After  this  declal<» 
by  the  supreme  coxirt  was  rendered,  a  new 
suit  was  brotight  by  O.  H.  Bynnm,  as  trustee 
for  the  use  and  benefit  of  Mrs.  Bynum, 
against  appellee,  for  the  recovery  of  the 
value  of  the  same  cotton.  To  this  complaint 
the  defendant  (appellee)  pleaded  the  statute 
of  limitations  of  one  year,  imder  subdivision 
6  of  section  2619  of  the  Code  of  1886.  The 
plaintiff  ffied  a  replication  to  this  plea  of  the 
statute  of  limitations,  alleging  the  facts 
above  oet  f<Mth  in  reference  to  the  stiit  by 
Mrs.  Bynum,  and  averring  tliat  the  plaintiff 
in  the  present  suit,  as  trustee  rmder  said 
deed,  is  the  legal  representative  of  the  said 
Satah  M.  Bynum,  and  that  as  such  legal  rep- 
resentative, and  as  the  trustee  of  her  estate 
under  said  deed,  the  present  suit  was  com- 
menced by  him  within  one  year  from  the 
reversal  of  said  Judgment  of  the  supreme 
court.  The  defendants  demurred  to  the  rep- 
lication, on  the  grounds  (1)  that  it  appears 
from  the  allegations  thereof  that  Mrs.  Bynum 
Was  not  entitled  to  maintain  the  suit,  and 
that  the  suit  could  not  be  maintained  by  her 
legal  representative;  (2)  that  said  replication 
fails  to  show  that  the  plaintiff  In  this  action 
is  the  legal  representative  of  Sarah  M.  By- 
num, within  the  meaning  of  section  2623  of 
the  Code  of  1886;  (3)  said  replication  does 
not  show  such  a  state  of  facts  as  entitles  a 
legal  representative  of  Mrs.  Bynum  to  main- 
tain this  action.  On  the  cause  being  submit- 
ted on  the  demurrer  to  the  replication,  the 
court  sustained  the  demurrer,  and,  the  plain- 
tiff declining  to  plead  further.  Judgment  was 
rendered  ft>r  the  defendant 

Roulhac  &.  Nathan  and  Jackson  &  Saw- 
telle,  for  appellant.  Humes,  Sheffey  & 
Speake  and  O.  M.  Sherrod,  for  appellee. 

STONE,  0.  J.  The  cause  of  action  de- 
clared on  In  this  suit  is  the  same  as  that 
which  was  the  foundatlMi  of  the  suit  brought 
by  Mrs.  Sarah  M.  Bynum  against  the  Mem- 
phis &  Charleston  Railroad  Company,  re- 
ported in  92  Ala.  335,  9  South.  Rep.  185. 
It  was  decided  by  this  court  in  that  case 
that  "the  cotton  belonged  to  the  husband, 
and  the  wife  cannot  maintain  this  action." 
On  the  reversal  of  the  case,  another  suit  was 
brought,  within  a  year  from  the  date  of  the 
remandment.  In  the  name  of  O.  H.  Bynum. 
as  trustee  for  Mrs.  Sarah  M.  Bynum.  The 
question  presented  on  this  appeal  is  whether 
a  suit  thus  brought  within  one  year  by  the 
husband,  styling  himself  trustee,  takes  the 
case  without  the  Influence  of  the  statute, 
which  prescribes  one  year  as  the  limit  within 
which  actions  of  this  character  must  be 
brought  We  find  no  trouble  in  determining 
that  the  provisions  of  section  2623  of  the 
Code  of  1886  do  not  apply  to.  a  case  like  the 
present  We  fail  to  see  how  this  section, 
can  have  any  application  to  the  case  as  pre- 
sented  on  this  appeal.  As  is  stated  above,, 
this  court  decided  that  the  cotton  In  coutro- 
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▼eray  was  not  the  property  of  Mrs.  Synnin, 
Imt  belonged  to  the  husband,  not  as  trustee, 
.but  In  his  own  right.  He  was  the  proiter 
part?  plaintiff.  Styling  himself  trustee  of 
his  wife  cannot  bdp  his  case.  His  trustee- 
ship did  not  extend  to  this  property.  It  was 
his  own.  The  legal  representatlTe  mention- 
ed in  section  2623  of  the  Ciode,  as  authorized 
to  bring  a.  seoMid  salt,  la  a  legal  representa- 
tive proper,— the  peiBon  In  whom  the  law 
vesta  the  title  to  personalty  on  the  death  of 
the  owner.  Thei^  Is  no  error  in  the  record. 
Affirmed. 


OOO  Ala.   286) 

TRAMMELL  et  al.  t.  CRADDOCK. 

(Supreme  Court  of  Alabama.    Not.  7,  1893.) 

Pasol  Lbasb— Ejecthbkt  —  Equitable  RsLiEr— 

ACCODNTINO. 

1.  Decedent  made  a  parol  lease  of  land  to 
complainant,  putting  him  in  possession,  taking 
the  rent  for  tbo  entire  period,  giving  a  receipt 
providing  that,  if  either  decedent  or  his  wife  de- 
sired, they  might  redeem  from  the  lease  by  re- 
funding the  amount  paid  for  the  unexpired 
time.  They  having  died  without  offering  to  re- 
deem, decedent's  administrator  in  an  action  of 
ejectment,  recovered  the  lan.a,  with  damages 
for  its  detention.  Held,  that -the  complainant. 
could  maintain  a  suit  in  equity  to  be  restored  to 
possession  for  the  unexpired  term. 

2.  Tho  administrator  will  also  be  compelled 
to  account  for  the  money  collected  of  complain- 
ant in  the  ejectmoit  suit,  and  also  for  the  rents 
and  profits  after  oompiainsnf  s  ouster. 

Appeal  from  chancery  coort,  Tallapoosa 
county;  &  K.  McSpadden,  Chancellor. 

Suit  by  A  M.  Craddock  against  R.  J. 
Trammell,  administrator  of  D.  U.  Trammell, 
deceased,  and  otbars,  for  possesBion  of  land 
and  an  accounting.  Defendants'  demurrer 
to  the  bill,  on  the  grounds  that  the  com- 
plainant had  an  adequate  remedy  at  law, 
that  the  contract  of  lease  averred  was  not 
smSh  a  contract  as  could  be  apeciflcally  en- 
foroed,  and  that  the  facts  alleged  did  not 
show  that  complainant  was  entitled  to  an 
accoimtlng,  was  overruted.  Defendants  ap- 
peaL    Affirmed. 

S.  O.  Houston,  B.  M.  Oliver,  and  J.  W. 
Strother,  for  appellants.  H.  A  Garrett  and 
3ctm  A  Terrell,  for  appellee. 

OOLBMAN,  J.  The  averments  of  the  bill 
■how  that  abodt  January  t,  1887,  appellee, 
Oraddocic,  leased  from  one  D.  U.  Trammell 
a  certain  farm  for  a  period  of  10  years,  for 
a  c<Mialdaratlon  of  $500,  to  be  paid  cash  in 
advance;  that  he  paid  the  m<mey  in  ad- 
vance, and  was  pat  into  possessioa  of  the 
farm,  which  Is  particularly  described  In  the 
bllL  The  bill  avers  that  the  lessor,  Tram- 
mell, executed  a  receipt  tar  the  payment  of 
"the  five  hundred  dollars  for  the  tent  of 
the  above-described  lands  for  said  ten  years, 
a  copy  of  which  is  hereto  attached,  marlced 
•Etzhlbtt  A,'  and  prayed  to  be  talien  as  a 
port  of  the  bill."  D.  U.  TrammeU,  the  les- 
sor, died  during  Hie  summer  of  Z887,  and  his 
wife^  Theodoca  Trammell,  died  the  follow-. 


ing  year,  1888.  After  the  death  of  the  lessor, 
his  brother  B.  J.  Trammell,  appellant,  quali- 
fied as  his  administrator.  Exhibit  A  de- 
nominated in  the  bill  a  receipt,  Is  in  the  fid- 
lowing  language:  "$600.00.  Received  ot  A 
M.  CraddodL  five  hundred  dollars,  for  rent 
on  farm  for  (10)  years,  at  rate  of  (50)  fifty 
dollars  per  year;  but,  in  case  I  or  my  wife 
wants  the  farm  at  the  end  of  any  year 
during  the  (10)  ten  years,  I  or  either  of  us 
has  the  right  to  redeem  same  from  lease  by 
refunding  the  ($50)  per  year  tor  the  unex- 
pired time,  and  by  paying  (15)  fifteen  per 
cent  on  the  same  fbr  the  time  the  money 
was  used  by  me,  the  time  to  be  counted 
from  Jany.  1st,  1887.  [Signed]  D.  U. 
Trammell."  The  bill  avera  that  neither  D. 
TJ.  TrammeU  nor  his  wife  desired  or  offered 
to  "redeem"  the  land  from  under  the  lease, 
but  recognized  it  as  a  Mndlng  lease,  so  long 
as  either  lived.  The  bill  then  avers  that  R. 
J.  TrammeU,  administrator  of  D.  U.  Tram 
mell,  brought  suit  in  ejectment  against  him 
for  the  land,  and  in  Marcli,  1891,  recovered 
the  lands  from  him,  together  with  $475  dam- 
ages for  the  detention  thereof  and  cost  of 
suit.  The  legal  heirs  of  D.  U.  TrammeU 
and  his  administrator  are  made  parties  de- 
fendant The  biU  prays  that  the  title  for 
the  unexpired  term  of  the  lease  be  divested 
out  of  the  defendants;  that  complainant  be 
restored  to  his  possession;  and  that  the  ad- 
ministrator be  made  to  account  for  rents, 
and  be  enjoined  fnKU  the  further  coUeotlon 
of  the  Judgment  recovered  in  the  ejectment 
suit  There  is  no  written  memorandum  of 
the  contract  of  lease  other  than  that  con- 
tained in  the  receipt,  which  we  have  copied. 
In  this  there  is  no  description  of  the  land 
leased,  and  no  words  of  conveyance  of  title. 
The  contract  was  in  parol.  Having  paid  the 
entire  purchase  price  in  advance,  and  having 
been  placed  in  possession  of  the  leased  land, 
the  contract  is  not  within  the  operation  of 
the  statute  of  frauds,  but  is  a  vaUd  c(m- 
tract.  Neither  the  lessw,  D.  U.  Trammell, 
nor  his  wife,  during  their  respective  lifetimes, 
offered  to  "redeem  the  land  from  the  lease," 
but  recognized  its  validity.  The  right  to  re- 
deem was  a  personal  prlvUege,  reserved  to 
the  lessor  and  his  wife,  and,  both  having 
died  without  asserting  this  right  the  lease 
became  absolute  and  unconditlcmal  for  the 
full  term  of  10  years. 

In  an  action  of  ejectment  in  a  court  of 
law,  the  legal  title  must  prevaiL  The  lessee 
not  having  a  legal  title  to  the  lease,  but  only 
an  equity,  he  could  not  successfully  defend 
the  action  at  law.  His  equity,  as  shown  by 
the  averments  of  the  bill,  is  perfect,  and, 
upon  proof,  wlU  be  protected  in  a  court  of 
equity.  A  court  of  chancery,  having  Juris- 
diction to  protect  his  equitable  title,  wiU  re- 
tain the  case,  and  settle  aU  the  questions  in- 
volved in  the  litigation.  The  blU  shows  that 
complainant  is  entitled  to  an  account,  and 
the  administrator  (respondent)  is  accounta- 
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ble  for  all  moneyB  collected  by  him  In  the 
ejectment  suit,  and  the  complainant  1b  enti- 
tled to  recover  the  rents  and  profits  accruing 
since  he  was  ousted  under  the  writ  of  pos- 
session In  the  ejectment  suit.  The  decree  of 
the  chancery  court  is  affirmed. 


(100   Ala.   238) 

SOHHTJEE  et  al.  t.  KING. 
(Supreme  Ck>urt  of  Alabama.    Not.  8,  1803.) 

HOMESTB^n    KXEMPTION  —  CLAIM  ATTES  LeVT  — 
FlUNO  WITH  SqERII'E. 

Under  Code  1886,  %  2521,  i>roTiding  that 
a  claim  of  homestead  exemption,  if  made  after 
levy  of  execution,  sliall  be  made  by  "filing"  with 
the  officer  maldng  the  levy  a  verified  claim,  it  is 
not  sufficient  that  the  claim  be  merely  handed 
to  the  officer,  and  then  taken  back,  and  filed 
with  the  judge  of  probate  for  registration,  such 
registraticm  being  provided  where  claim  of  ex- 
emption is  made  before  levy. 

Appeal  from  circuit  court,  Barbour  county; 
3.  M.  Carmlchael,  Judge. 

Statutory  action  of  ejectment  by  B.  Scheuer 
&  Bro.  against  J.  W.  King.  Judgment  for 
defendant,  and  plaintiffs  appeal.     Keversed. 

Defendant  made  a  motion  to  set  aside,  va- 
cate, and  annul  the  sheriff's  sale  and  convey- 
ance of  the  land  in  controversy  to  tlie  plain- 
tiffs. The  plaintiffs  moved  to  strike  this 
motion  from  the  motion  docb:et,  and  duly  ex- 
cepted to  the  court's  overruling  said  motion. 
The  court  granted  the  moition  of  the  defend- 
ant to  set  aside,  vacaite,  and  annul  the  sale  of 
the  property  by  the  sheriff,  and,  on  the  hear- 
ing of  all  the  evidence,  gave  the  general 
affirmative  charge  for  the  defendant,  and  re- 
fused to  give  the  general  affirmative  charge 
requested  by  the  plalntifb,  wbich  Is  copied 
in  the  opln'on.  Plaintiffs  separately  except- 
ed to  each  of  these  rulings,  and  assign  the 
same  as  error. 

S.  H.  Dent,  Jr.,  for  appellants.  A.  M.  Mc- 
liendon  and  A.  E.  Thomas,  for  appellee. 

STONE,  O.  J.  Scheuer  &  Bro.  brought  a 
statutory  real  action  against  King  for  the 
recovery  of  the  land  In  amtroversy.  Their 
title  rested  on  a  money  judgment  recovered 
by  them  against  King  and  one  H.  W. 
Day,  execution  Issued  thereon,  levy  on  the 
lands  sued  for,  sale  by  the  sheriff,  and  pur- 
chase by  Scheuer  &  Bnx  at  the  sherifTs  sale. 
^Riey  produced  also  the  sheriff's  deed,  coo- 
yeylng  the  title  of  the  land  to  fhem.  This 
constituted  plaintiff's  title.  The  defense  was 
that  the  lands  were  the  homestead  of  de- 
fendant. King,  and  that  he  had  Interposed 
his  dalm  ot  homestead  exemption  before 
the  lands  were  sold,  which  they  dalmed 
they  bad  filed  with  the  sheriff  and  that  offi- 
cer had  disregarded.  Before  entering  upon 
the  trial  of  the  ejectment  suit.  King  entered 
a  motion  to  quash,  vacate,  and  set  aside  tbe 
sherifTs  sale  and  conveyance,  on  the  ground 
that  be  had,  at  the  proper  time.  Interposed 
bis  sworn  <daim  of  homestead  exemption, 
which  flbvDld  bave  arrested  the  sale^  but-tliat' 


the  sheriff  had  proceeded  to  sdl  and  convey 
the  lands,  notwithstanding  such  dalm.  It  Is 
now  objected  by  plaintiffs,  Scheuer  &  Bro.,- 
that  this  motion,  to  entitle  It  to  be  enter- 
tained, should  have  been  ffied  In  the  original 
suit  against  King  &  Day,  and  not  In  this  ac- 
tion of  ejectment  against  King.  We  do  not 
think  the  facts  bear  out  this  objection.  The 
rnoUon  refers  directly  to  the  judgment  of 
Scheuer  &  Bro.  under  which  the  lands  were 
levied  on  and  sold,  and,  alfhongh  Day's  name 
is  not  mentioned  in  the  motion,  It  Is  Impossi- 
ble to  mistake  tbe  Identity  of  the  suit,  the 
execution,  and  sale  to  which  It  has  reference. 
If  the  sale  and  deed  were  prop^y  set  aside, 
of  course  it  left  plaintiffs  without  title  to  the 
land,  and  they  could  not  possibly  recovtf. 
That  title,  if  l^t  In  force,  would  maintain 
their  action.  So  the  real  question  of  merit 
in  this  case  is  the  rightfulness  vel  non  of  tbe 
order  setting  aside  tbe  sheriff's  salei  A 
claim  of  homestead  exemption,  if  made  after 
levy  of  execution  upon  it,  is  provided  for  in 
section  2521  of  the  Code  ot  188C.  It  pro- 
vides that  "the  defendant.  In  perstm,  or  by 
bis  agent  or  attorney,  may,  at  any  time  after 
the  levy,  and  prior  to  a  sale,  file  with  the 
oSLcer  making  the  levy  a  claim  in  wilting, 
verified  by  oath,  to  such  property,"  etc.  This 
being  done.  It  becomes  the  duty  of  the  sheriff 
to  suspend  the  sale,  and  to  give  to  the  plain- 
tiff, his  agent  or  attorn^,  "written  notice  of 
tiie  filing  of  the  dalm."  Then  follow  direc- 
tions for  contesting  the  exemption,  with  a 
provision  that.  If  oMitest  be  not  instituted 
within  10  days,  tbe  levy  must  be  discfaai^ed. 
This  case  raises  the  single  question  whedt- 
er  the  claim  of  exemption  was  prap&flj 
"filed  with  the  officer  making  the  levy,"  for 
It  is  not  pretended  that  any  ccwtest  of  the 
claim  was  Interposed,  or  that  any  notice 
was  given  to  plaintiffs  that  homestead  ex- 
emption was  claimed.  The  levy  In  this  case 
was  made  AprU  2,  1801,  and  the  sale  was 
made  May  4th,  next  afterwards.  The  affi- 
davit of  claim  bears  date  April  28,  1891, 
and  no  question  has  been  raised  on  its  suffi- 
ciency. It  is  probably  defective  in  one  par- 
ticular, but,  under  our  decisions,  it  was 
amendable  in  the  court  below.  Block  v. 
Bragg,  68  Ala.  291;  Block  v.  George,  83 
Ala.  178,  4  South.  Bep.  836;  McLaren  v. 
Anderson,  81  Ala.  106,  8  South.  Rep.  188. 
A  witness  for  defendant  King  testified  "tiliat, 
a  few  days  prior  to  the  sale  of  the  lands  un- 
der the  executlMi,  be  gave  to  M.  J^  Pass- 
more,  sheriff  of  said  county,  [tihe  officer 
who  made  the  levy  and  sale,]  the  following 
paper,  to  wit,  [here  follows  a  copy  of  the 
Sworn  claim  of  homestead  exemption^]"  Con- 
tinuing, he  testified  "that  a  sh(»t  time  after 
he  had  shown  said  above-stated  claim  of  ex- 
emption to  said  M.  L.  Passmore,  sheriff,  as 
aforesaid,  And  before  tbe  sale-  of  said  Isjids 
under  said  above-mentioned  execution,  he 
took  back  ftom  said  M.  L.  Passmore  the 
said  dalm  of  exemptions,  and-  filed  the  same 
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In  the  office  of  the  jndge  of  probate  of  said 
eaanty."  On  the  paper  which  constitated  a 
part  of  this  witness'  testimony,  and  which 
was  Itself  the  claim  of  exemptlMi,  the  Judge 
of  probate  made  this  indorsement:  "I  cer- 
tify that  the  within  declaration  was  filed  In 
my  office  for  record  on  the  29th  day  of 
April,  1891,  at  2  o'clock  P.  M.,  and  duly  re- 
corded on  the  30th  day  of  April,  1891,  in  Ex- 
emption Book  A,  page  176,  and  examined. 
A.  H.  Al8t(Ki,  Judge  of  Probate."  This  was 
aU  the  testimony  offered  by  movant  on  the 
qaestion  of  ffiing  the  claim  with  the  sheriff. 
It  will  be  seen  that  en  the  very  day  on 
which  the  affidavit  was  made,  at  2  o'clock 
P.  M.  on  that  day,'  the  claim  was  filed  with 
the  Judge  of  probate  for  registration.  Giv- 
ing to  this  testimony  the  most  liberal  inter- 
pretation, we  think  the  most  it  tends  to 
prove  is  that  the  claim  of  exemption  was 
simply  shown  to  Passmore,  the  sheriff,  or 
handed  to  him  for  a  tolef  time,  and  then 
carried  away.  Passmore,  the  sheriff,  was 
himself  examined  in  rebuttal.  He  testified 
"that  the  above-stated  claim  of  exemptions 
was  never  ffied  with  him  at  any  time,  and 
that  he  has  no  recollection  of  ever  having 
seen  the  same."  True,  he  testified  that,  be- 
fore he  made  the  sale,  he  was  shown  a  writ- 
toi  notice  that  the  property  was  claimed  as 
exempt,  referring  to  the  recor<)<>d  affidavit 
of  claim  in  the  probate  office.  This,  howev- 
er, was  of  no  service  to  defendant  in  this 
case.  Registration  is  serviceable  only  when 
the  claim  is  made  and  filed  for  record  betote 
the  levy  Is  made.  Wright  v.  Oiabfelder,  74 
Ala.  460.  In  Mitchell  v.  Oorbin,  01  Ala.  599, 
8  South.  Bep.  810,  it  was  said  by  this  court 
that  "the  right  to  an  exemption  is  not 
waived  or  lost  by  the  failure  to  make  and  ffie 
for  record  a  declaratl(»i,  claiming  the  same 
as  exempt,  before  the  levy  of  the  process. 
The  defendant  in  the  process  may,  at  any 
time  after  the  levy  and  prior  to  the  sale, 
claim  the  exemption;  but,  to  constitute  it 
valid  and  operative,  be  must  file  with  the 
officer  making,  the  levy  a  claim  In  writing, 
describing  the  vvoperty,  and  verified  by  oath. 
*  *  *  When  such  claim  Is  filed  with  the 
officer.  It  l>ecomeB  his  duty  to  notify  plaintiff 
In  the  process,  and,  If  he  fall  to  Instltate  a 
contest  within  10  days,  the  levy  must  be 
discharged;  but,  if  he  histitute  a  contest 
within  the  time  prescribed,  the  statute  pro- 
vides that  'the  property  shall  not  be  sold 
by  the  officer  until  the  contest  Is  decided, 
but  the  lien  thereon  under  the  process  or 
levy  shall  not  be  destroyed  or  impaired  by 
the  pendency  of  the  contest'  Code,  |  2541." 
In  BIo<d£  V.  George,  83  Ala.  178,  4  South. 
Rep.  8S6»  the  language  of  this  court  was 
that  "the  other  mode  of  asserting,  the  ex- 
emption applies  in  cases  vrheie  levy  of  exe- 
cution <x  Other  process  has  been  made, 
and  no  declaration  and  claim  of  exemption 
has  been  filed  for  record  under  section  2828. 
[This,  under  the  Code  ot  1876.]  In  such 
v.l88o.no.27— 58 


case  the  claimant  may  assert  his  daim  in 
writing,  under  oath,  as  provided  in  said  sec- 
tion, which  shall  be  lodged  with  the  officer 
maidng  the  levy,  and  which  the  plaintiff 
must  successfully  contest  before  the  proper- 
ty can  be  sold."  See,  also,  Randolph  v.  Lit- 
tle, 62  Ala.  390;  Block  v.  Bragg,  68  Ala. 
291;  McLaren  v.  Anderson,  81  Ala.  106,  8 
South.  Rep.  188;  Martin  v.  LUe,  63  Ala.  406; 
Wright  V.  Grabf elder,  74  Ala.  460;  Bryan 
V.  Kelly,  85  Ala.  569,  5  South.  Rep.  346; 
Block  V.  George,  70  Ala.  409;  Clark  v.  Spen- 
cer, 75  Ala.  49.  When  claim  of  exemption 
Is  made  and  filed  for  record  before  there  Is 
a  levy,  no  execution  can  be  levied  upon  the 
property  so  claimed  to  be  exempt  until  a 
contesting  affidavit  has  been  made  and  filed 
with  the  clerk;  and  the  fact  of  such  con- 
testing affidavit  having  been  so  made  and 
filed  must  be  indorsed  upon  the  process,  to 
authorize  a  levy  by  the  sheriff.  Code  1886, 
H  2S15-2619,  inclusive.  The  affidavit,  and 
in  certain  cases  the  bond  required  to  be 
made  and  filed  with  the  officer,  ad.  S  2520,) 
have  a  twofold  effect,— they  screen  the  offi- 
cer from  liability  for  damages  for  making 
the  levy,  (Id.  f  2540,)  and  they  are  the  Insti- 
tution of  a  contest  of  the  claim  of  exemp- 
tion; hence  the  policy  of  requiring  them  to 
be  filed  with  the  officer  making  the  levy. 
He  returns  them  to  the  court,  and  they  be- 
come a  part  of  the  file.  So,  when  no  claim 
of  exemption  has  been  made  and  filed  of 
record  before  the  levy,  but  such  claim  Is  in- 
terposed afterwards,  the  policy  and  neces- 
sity of  filing  It  with  the  officer  Is  equally  ap- 
parent It  is  his  excuse  for  stispending  fur- 
ther proceedings  under  the  executi(«  until 
the  contest  is  decided,  for  without  such  affi- 
davit he  would  be  officially  responsible  for 
not  selling  the  property  taken  under  the  pro- 
cess. It  becomes  his  excuse  and  authority 
for  notifying  the  plaintiff  that  such  claim 
has  been  interposed,  and  for  discharging  the 
levy,  in  the  event  no  contest  thereof  Is  filed 
by  plaintiff  within  the  time  prescribed  by 
the  statute.  Id.  {  2521.  Lastly.  It  the 
claim  be  contested,  the  affidavit  becomes  the 
foundation  of  such  contest;  and  to  this  end 
it  Is  necessary  that  it  be  filed  with  the  offi- 
cer making  the  levy,  that  he  may  return  It 
with  the  other  papers  to  the  court  in  which 
the  issue  is  to  be  tried.  In  fact,  if  such  affi- 
davit be  contested,  it  is  the  fundamenml 
fact  which  gives  rise  to  the  issue  to  be 
formed.  In  7  Amer.  &  Eng.  Bnc.  Law,  060, 
is  this  language:  "A  paper  Is  said  to  be 
ffied  when  it  is  delivered  to  the  prefer  offi- 
cer, and  by  him  received  to  l>e  kept  on  ffie." 
In  Pfirmann  v.  Henkel,  1  111.  App.  146,  It 
was  said  by  the  court  that  "filing  a  paper, 
ex  vl  termini,  means  placing  and  leaving  It 
among  the  ffies."  See,  also,  Lams<ni  v. 
Falls,  6  Ind.  309.  On  the  motion  to  set 
aside  the  sale,  the  inquiry  whether  the 
sworn  claim  of  exemption  had  been  ffied 
with  the  sheriff  before  he  made  the  sale 
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was  submitted  to  a  Jury.  We  have  stated 
above  the  substance  of  the  whole  of  the  tes- 
Umony  bearing  on  that  question,  and  the 
record  tDfonus  us  It  contains  all  Uie  evi- 
dence. The  plaintiffs,  Scheuer  &  Bro.,  asked 
the  court  to  charge:  "If  the  Jury  believe 
from  the  evidence  that  the  sworn  affidavit 
of  exemption  Introduced  in  evidence  was 
given  to  the  sheriff,  and  then,  before  the 
sale,  taken  from  him,  and  filed  in  the  ofBce 
of  the  Judge  of  probate,  then  they  must  find 
for  B.  Scheuer  &  Bro."  This  charge  was  re- 
fused, and  they  excepted.  Interpreting  it 
In  the  light  of  the  testimcHiy,  the  court  erred 
In  refusing  to  give  It.  Beversed  and  re- 
manded. 


(101  Ala.  260) 

WHISBNANT  v.  GORDON. 

(Supreme  Court  of  Alabama.    Nov.  8,  1883.) 

SPBcmo  Pebvokuasce— Pabol  Agbeemesi^Ev- 

IDENCB. 

A  parol  agreement  for  the  reconveyance 
of  land  by  a  son  to  bis  mother,  though  denied 
by  the  son  after  bla  mother's  death,  is  sufficient- 
ly shown  to  be  specifically  enforced  in  favor  of 
Ute  mother's  vendee  by  evidence  that  the  son 
retnmed  to  bis  mother  the  deed  which  he  had 
received  from  her,  and  by  the  terms  of  which  he 
was  to  support  her  for  life  in  consideration  of 
the  conveyance  to  him;  that  she  abandoned  his 
house  when  Uie  deed  was  returned;  that  he 
ceased  from  that  time  to  support  her;  that  she 
sold  the  land;  that  he  did  not  assert  a  claim  to 
the  land  for  over  six  years  after  he  returned  the 
deed,  or  for  over  a  year  after  her  death;  that 
she  and  her  vendee  claimed  ownership  during 
all  such  time;  and  that  he  had  declared  re- 
peatedly that  she  "was  bothersome;"  that  he 
"would  not  be  bothered  with  her  for  two  such 
Places;"  and  that  he  "had  about  been  paid  for 
what  he  had  done  for  her;  and  that,  as  she 
wanted  the  land  to  make  a  support  out  of  or 
to  sell,  he  had  returned  the  deed,  and  did  not 
intend  to  have  anything  more  to  do  with  the 
land." 

Appeal  from  chancery  court,  Marshall 
county;   S.  K,  McSpadden,  Chancellor. 

Bill  by  Bathsheba  Gordon  against  George 
E.  Whlsenant  for  the  specific  performance 
of  an  alleged  agreement  Decree  for  com- 
plainant. Defoidant  appeals.  Reversed. 
Decree  for  complainant  in  lower  court  af- 
firmed on  rehearing. 

T.  H.  Watts  and  John  Q.  Winston,  for 
appellant  Brown  ft  Street  and  R.  O. 
Brlckell,  for  appellee. 

WALKBR,  J.  The  parties  to  this  suit 
dalm  the  land  In  dispute  under  different 
oonveyancea  from  Mrs.  Hary  Whlsenant 
In  October,  1877,  she  conveyed  the  land  by 
deed  to  the  appellant,  who  is  her  son.  In 
October,  1881,  she  executed  another  convey- 
ance of  the  same  land  to  Mrs.  Gordon,  the 
appellee.  It  la  not  alleged  or  dalmed  that 
the  appellant  ever  reconveyed  the  legal  ti- 
tle to  his  mother.  The  claim  is  that  by 
a  parol  agreement  between  them,  made  pri- 
or to  the  execution  of  the  conveyance  to 
Mr&    Gordon,    the   deed    to   the   appellant 


was  canceled,  and  by  falm  surrendered  to 
his  mother,  who  waa  restored  to  the  poB- 
session  of  the  property.  Mrs.  Gordon  ac- 
quired possesaton  of  the  land  under  the  deed 
to  her,  and  cemalned  In  possession  for  sev- 
eral years,  and  until  after  the  death  of  Ilrs. 
Whlsenant  The  appellant  having  recov- 
ered a  Judgment  against  the  appellee  In  a 
statutory  action  of  ejectment  for  the  land, 
the  bQl  In  this  case  was  filed  by  the  appel- 
lee to  restrain  the  execution  of  the  Judgment 
In  favor  of  the  appellant,  and  to  compel  him 
to  convey  the  legal  title  to  the  appellee. 

The  legal  title  which  was  vested  in  tbe 
appellant  by  the  execution  and  delivery  of 
the  conveyance  to  him  has  remained  tn  bim, 
as  It  could  not  be  divested  by  the  cancella- 
tion of  that  conveyance,  and  Its  redelivery 
to  the  grantor  therein.  Bailey's  Adm'r  v. 
CampbeU,  82  Ala.  342,  2  South.  Rep.  640; 
Smiiii  V.  Gockrell,  66  Ala.  64;  KlmbaU  .▼. 
Grelg,  47  Ala.  230.  The  appellee  InsistB 
that,  though  there  has  been  no  reconv^- 
ance  of  the  legal  title,  yet  there  was  a  bind- 
ing agreement  for  such  reconveyance,  under 
which  Mrs.  Whlsenant  was  restored  to  pos- 
session of  the  land,  and  that  this  ngreemoit 
should  be  ^edficaUy  enforced  in  flavor  of 
the  appellee  as  Mrs.  Whlsenant's  vendee. 
The  appellant  denies  that  he  consented  to 
a  cancellation  of  the  amveyonce  to  him, 
or  that  he  agreed  that  the  title  to  the  laiid 
should  be  reinvested  in  bis  mother.  Thore 
Is  no  competent  direct  evidence  of  such  con- 
sent or  agreement  The  most  that  can  be 
said  <tf  the  proof  In  support  of  the  dalm  set 
up  by  Ibe  bill  Is  that  it  establlstaes  certain 
fftcts  which  point  to  the  conduslon  that  the 
arrangement  between  Mra.  Whlsenant  and 
her  son,  which  was  evidenced  by  ber  deed 
to  him,  was  not  fully  carried  out,  bat  was 
abandoned.  The  deed  to  the  appellant  re- 
dtes  as  a  oonsideration  the  payment  by  him 
of  the  sum  of  one  dollar,  and  also  the  fur- 
ther consideratloa  that  he  Is  to  take  care  of 
the  grrantor,  and  furnish  her  house  room, 
board,  lodging,  clothing,  and  medical  at- 
tention when  necessary  during  her  lifetime. 
It  appears  from  the  evidence  that  Mrs. 
Whlsenant  removed  from  the  land  In  dis- 
pute to  the  residence  of  the  appellant  about 
the  time  of  the  execution  of  her  deed  to 
him;  that  she  lived  with  him  between  two 
and  tluee  years,  when  she  left  his  residoice, 
and  thereafter  lived  dsewhere;  that  he  re- 
delivered Hie  deed  to  her,  and  she  had  pos- 
session of  it  at  the  time  of  ber  execution 
of  the  conveyance  to  the  appellee,  when  she 
delivered  It  to  the  latter;  that  after  the 
appellant  redelivered  his  deed  to  his  mother, 
and  she  left  bis  residence,  be  CMitrlbuted 
but  little  towards  her  support;  and  that, 
with  knowledge  of  the  deed  to  the  appellee, 
he  permitted  the  latter  to  obtain  and  keep 
undisturbed  possession  of  th»  land  until 
after  his  mother's  death.  The  facts  here 
referred   to  Indicate   that   Mrs.   Whlsenant 
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did  not  oontlinie  to  leodve  from  the  appel- 
lant the  care  and  Bnpport  stJpnlflted  for  In 
her  deed  to  him,  and  that  when  he  ceased 
to  furnish  her  a  home,  and  after  she  made 
a  deed  of  the  same  land  to  anotber  person, 
he  abandoned  poaoesslon  of  the  land  until 
after  h«:  death.  One  witness,  who  appears 
from  his  own  statement  not  to  be  on  friend- 
ly terms  with  the  appelant,  testifies  to  con- 
versations In  which  the  appellant  said  ttiat 
he  had  returned  the  deed  to  his  mother; 
that  he  was  tired  of  her;  that  she  was 
troublesome,  and  he  would  not  be  bothered 
with  her  for  two  such  places;  that  he  gave 
her  back  the  deed,  as  she  was  wanting  the 
land  back  to  sell  It  or  to  make  a  support  out 
of  It  herself.  Another  wUness  testified:  "I 
have  heard  blm  [the  defendant]  say  that 
he  was  not  going  to  cultivate  the  land; 
that  he  had  given  her  up  the  deed,  and  that 
he  was  not  going  to  have  anything  more  to 
do  with  it;  and  said  also  that  he  thought 
he  had  pay  for  all  he  did  for  her;  that  she 
was  troublesome  and  aggravating,  and  that 
he  would  never  have  anything  more  to  do 
with  her.  •  •  •  The  defendant  told  me 
liA  had  given  bock  to  his  mother  the  deed 
because  she  was  so  mndi  trouble  that  he 
did  not  want  to  be  bothered  with  her.  He 
stated  to  me  that  he  Intended  never  to  have 
anything  more  to  do  with  her  or  the  land, 
and  also  stated  that  he  would  not  be  both- 
ered with  her  for  two  soch  places,  and  that 
she  might  live  five  or  six  years  longer,  and 
that  it  wonid  be  worth  more  than  the  land 
to  care  for  taer  If  she  did  live  that  long. 
He  thought  he  had  about  got  pay  for  all 
be  bad  done  for  ber."  Doubt  Is  cast  upon 
this  testimony  by  the  appellant's  explicit 
denial  that  he  bad  any  such  conreraatlon, 
and  by  the  testimony  of  several  other  wit- 
nesses to  the  effect  that  when  this  witness 
was  examined  in  the  unlawful  detainer  case 
between  the  same  parties  he  gave  a  mate- 
rially dlfferait  version  of  tte  statements 
made  by  the  appellant  to  him. 

The  evidence  above  referred  to  is  What  must 
be  relied  oa  to  support  the  cMiduslon  that 
when  the  appellant  handed  his  deed  batik  to 
his  mother  he  abandoned  his  dalm  to  the 
land,  and  that  It  was  understood  betweeat 
them  that  she  should  be  the  owner  of  the 
land  from  that  time.  But  there  are  several 
oonsidnations  in  the  way  of  accepting  this 
conclusion  with  any  confidence  in  its  cor- 
rectness. In  the  first  place,  even  after  re- 
jecting a  mass  of  Incompetent  evidence  on 
both  sides,  we  are  still  confronted  with  Ir- 
reconcilable conflicts  at  every  material  point 
throughout  the  testimony.  Furthermore,  It 
appears  that  the  appellant  did  not  give  up 
the  land  when  he  handed  his  deed  bade  to 
bis  mother,  but  retained  possession  of  it 
by  bis  tenant  for  a  oonalderable  time  there- 
after. There  is  no  competent  evidence  to 
show  that  he  knew  of  or  consented  to  the 
mutilation  of  bis -deed  by  teoriitg  off  the 


signature  and  acknowledgment  There  is  ev- 
idence tending  to  show  that  before  the  con- 
veyance was  made  to  the  appellee  a  messatje 
was  sent  to  her  by  the  appellant,  warning 
her  that  if  she  bought  the  land  from  his 
mother  she  would  buy  a  lawsuit;  and  it  is 
plain  that  the  appellee  was  Informed  of  the 
prior  conveyance  to  the  appelant,  and  yet 
refrained  from  making  any  inquiry  of  him 
as  to  his  alleged  reUnqulsbment  of  his  claim; 
and  also  that  she  paid  less  than  one-third 
of  the  value  ot  the  land,  wbicn  Is  a  circum- 
stance tending  to  show  that  there  was  doubt 
as  to  the  ability  of  the  sellor  to  convey  a 
good  title,  and  that  It  was  not  clearly  un- 
derstood that  the  appellant  had  abandoned 
his  claim.  The  result  of  the  examlnatlcMi 
of  the  record  is  that  we  find  that  the  ap- 
pellee relies  upon  an  alleged  agreement  by 
the  appellant  that  his  mother  should  again 
become  the  owner  of  the  land;  that  there  is 
an  entire  absence  of  direct  evidence  of  the 
terms  of  tbe  alleged  agreement  or  of  the 
consideration  to  support  It,  and  that  the  con- 
clusion that  there  was  any  tmcb  agreement 
at  an  can  be  reached  only  by  relying  upon 
doubtful  Inferences  from  circumstances  not 
established  by  dear  and  satisfactory  proof. 
It  cannot  be  said  that  it  plainly  appears 
from  the  evidence  that  the  appellant's  act  in 
handing  his  deed  back  to  his  mother,  and  her 
act  In  removing  from  her  son's  residence, 
were  done  in  the  performance  of  a  definite 
agreement  between  them  that  the  son 
should  cease  to  be  the  owner  of  the  property 
which  had  been  conveyed  to  him,  and  that 
the  mother  should  be  restored  to  the  ciwn- 
ership.  The  utmost  effect  that  can  be  given  to 
the  evidence  as  to  the  conduct  of  the  mother 
and  son  is  to  concede  that  It  suggests  the 
probability  that  there  was  some  such  un- 
derstanding between  them.  It  was  not  In- 
cumbent on  the  appellee  to  show  that  In  the 
making  of  the  alleged  agreement  by  the  ap~ 
pellant  to  reinvest  his  mother  with  the 
title  the  requirements  of  the  statute  of  frauds 
were  conformed  to.  Any  objection  because  of 
such  nonconformity  was  waived  by  the  fail- 
ure to  interpose  a  defense  on  that  ground, 
either  by  demurrer  or  answer.  Shakespeare 
▼.  Alba,  76  Ala.  351.  But  the  failure  to  plead 
tbe  statute  of  frauds  did  not  relieve  the  ap- 
pellee of  the  duty  of  fiu-nlshlng  the  full 
meaanre  of  proof  which  Is  required  to  Jus- 
tify a  decree  for  the  spedflc  enforcement  of 
a  contract  for  the  sale  or  conveyance  of 
land.  The  terms  of  the  contract  must  be 
definitely  alleged,  and  established  as  alleged 
by  clear  and  satisfactory  proof.  If  the  evi- 
dence fails  to  prove  the  contract,  or  any  of 
its  terms  are  left  In  doubt  or  uncertainty,  a 
i^edfio  performance  will  be  refused.  Courts 
will  not,  in  such  cases,  grope  their  way  ott 
Inconclusive  probabilities,  or  grant  relief  on 
merely  persuasive  testimony.  The  evidence 
must  be  such  as  to  produce  a  dear  convio 
tkn  of  the  existence  and  terms  ot  the  con- 
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tract  as  alleged.  OaiUsIe  v.  Carlisle,  T7  Ala. 
339;  Derrick  v.  Monette,  73  Ala.  75;  Pike  v. 
Pettus,  71  Ala.  98;  Daniel  y.  Collins,  57  Ala. 
625;  Aday  v.  Echols,  IS  Ala.  353;  Bogan  t. 
Daugbdrill,  51  Ala.  312.  Conveyances  for  the 
alienation  of  land  are  required  to  be  in  writ- 
ing, and  their  execution  must  be  accom- 
panied by  formalities  the  observance  of 
which  is  calculated  to  remove  all  imcertalnty 
as  to  the  grantor's  intention  to  divest  liimself 
of  the  title.  The  provision  of  the  statut* 
on  this  subject  would  fail  in  its  purpose  to 
prevent  the  divestiture  of  title  to  land  by 
any  act  of  equivocal  meaning  if  the  landown- 
er could  be  charged  with  the  duty  to  convey 
by  evidence  which  leaves  it  in  doubt  or 
uncertainty  whether  or  not  he  Intended  to 
bind  himself  by  a  contract  to  part  with  his 
title.  The  testimony  in  this  case  is  so  con> 
flicting,  and  the  <dalm  tliat  the  appellant 
agreed  that  his  mother  should  be  reinvested 
with  the  title  to  the  property  in  dispute  Is 
so  dependent  upon  inferences  from  dream- 
stances  of  doubtful  import,  that  the  evidence 
cannot  be  regarded  as  so  clearly  establishing 
an  agreement  for  a  conveyance  as  to  Justify 
a  decree  for  Its  spedflc  enfwcement 

The  appellee  does  not  occupy  the  position. 
of  a  bona  flde  purchaser  without  notice  of 
the  prior  conveyance  to  the  appellant,  for, 
though  that  conveyance  had  not  been  re- 
corded, yet  it  is  plain  from  the  evidence  that 
the  appellee  was  Infonned  of  Its  existence 
when  the  deed  of  later  date  was  made  to 
her.  There  is  no  evidence  to  show  that  the 
appellee  in  making  her  purchase  was  in- 
fluenced by  any  representaticMi  or  admission 
made  by  the  appellant,  or  that  she  acted  on 
any  assurance  from  him  that  he  no  longer 
claimed  the  property.  There  is  nothing  upon 
which  the  appellee  can  rest  a  claim  that  the 
appellant  estopped  himself  from  asserting 
against  her  the  title  vested  In  him  by  the 
prior  conveyance,  unless  snoh  estoppel  re- 
sulted from  his  act  in  redelivering  that  con- 
veyance to  his  grantor,  who  thereafter  un- 
derto<^  to  ocmvey  the  same  land  to  the  ap- 
pellee. It  is  plain,  as  has  been  already 
stated,  that  the  redelivery  of  the  deed,  and 
its  destruction  by  the  parties,  are  ineffectual 
to  revest  the  estate  in  the  grantor.  It  was 
not  decided  In  Beavis  v.  Beavis,  50  Ala.  60, 
or  In  Carlthers  v.  liay,  61  Ala.  390,  that  the 
mere  cancellation  of  a  deed  could  (^erate 
as  a  divestitiire  of  the  title  of  the  grantor 
therein,  or  to  preclude  him  from  asserting 
his  title.  Those  cases  merely  recognize  the 
equitable  title  of  the  real  purchaser  of  land 
who  had  paid  the  purchase  money  and  taken 
possession  with  the  full  consent  of  the  per- 
son WQO  was  the  grantee  in  the  conveyance 
tiVilch  had  been  destroyed.  It  was  not  held 
in  either  of  those  coses  that  the  consent  of 
the  grantee  to  the  cancellation  of  his  deed 
would  estop  him  from  claiming  title  under  It. 
But  It  has  been  held  by  some  courts  that  a 
grantee  may   estop   himself  from   claiming 


title  under  his  unrecorded  deed  by  consent- 
ing to  its  oancellatiou,  or  by  redelivering  It 
to  his  grantor  with  the  intention  that  the  lat- 
ter should  reacquire  the  property.  Farrar 
T.  Farrar,  4  N.  H.  191;  Trull  t.  Skinner,  17 
Pick.  213;  1  DevL  Deeds,  i  302.  The  text 
writer  Just  cited  says:  "These  decisions,  how- 
ever, are  confined  to  but  a  few  states,  and 
it  is  obvious  that  they  must,  in  a  measure, 
conflict  with  the  provisions  of  the  statute 
of  frauds.  If  the  rule  that  the  canceUati<« 
ot  a  deed  or  its  redelivery  to  the  grantor 
would  operate  to  revest  the  title  were 
adopted,  it  would  permit  the  perpetratioa  of 
the  frauds  wliicb  It  was  the  design  of  the 
statute  to  prevent.  The  deed  ml^t  be  rede- 
livered to  the  grantor  for  many  other  pur- 
poses than  a  transfer  ot  the  title.  As  in  the 
cases  cited  in  the  following  section,  the  deed 
might  be  returned  for  the  purpose  of  correo- 
tion  or  acknowledgment  Besort  would  tiave 
to  be  had  to  parol  evidence  in  case  of  oontro- 
versy,  to  determine  the  intentimi  with  which 
the  redelivery  was  made.  These  decisiooa 
have  frequently  been  referred  to  in  other 
states,  but  always  with  disapproval.  And  as 
said  by  Mr.  Justice  Gompton,  In  a  case  In 
Arkansas,  [Strawn  v.  Norrls,  21  Ark.  80,  82:] 
'It  would  not  be  easy  to  maintain  the  sound- 
ness of  these  dedslMis  np<»  principle.' "  1 
DevL  Deeds,  i  305.  The  contenUon  in  this 
case  illustrates  the  unsatisfactoiy  operation 
of  such  a  rule  of  estoppeL  Here  only  tbe 
bare  fact  of  redelivery  is  clearly  shown. 
That  act  vras  of  equivocal  Import  It  did 
not  necessarily  indicate  that  the  gauatae  In- 
tended to  give  up  the  properly.  We  now 
find  the  deed  in  a  mutilated  condlti(Hi,  but 
the  evidence  does  not  show  that  the  grantor 
consented  to  the  mutilation,  or  treated  that 
act  as  a  cancellation  of  the  conveyance.  We 
have  only  the  testimony  of  the  witnesses 
to  look  to  for  information  as  to  the  dream- 
stances  attending  the  redelivery  and  mutilar 
ti(Hi  ot  the  instrument  and  as  to  the  acts 
and  expressions  of  the  parties  indicating  Uie 
presence  or  absence  of  an  Intentimi  that  tlie 
grantor  should  be  restored  to  the  ownership 
of  the  i«operty.  The  mere  act  ot  red^ver- 
ing  the  deed  was  without  effect  upon  the 
title.  The  accompanying  agreement  of  the 
parties,  and  not  tbe  mere  act  of  redelivery, 
is  the  feature  of  the  transaotlon  wlildi  must 
be  relied  upon  as  the  basis  of  an  estoppel. 
That  agreement  rests  wholly  In  partA 
As  an  agreement  it  is  without  effect 
upon  the  title  to  the  land.  The  ^- 
■fort  is  to  give  It  the  same  effect,  by  way 
of  an  estoppel  upon  the  grantee  to  assert  hia 
legal  title,  as  it  would  have  had  if  it  had 
been  reduced  to  writing,  and  signed  by  tb» 
parties.  If  such  a  rule  of  esb^pd  Is  rec- 
ognized, the  result  is  that  a  change  in  tbe 
beneflclal  ovmershlp  of  land  may  be  effected 
by  a  mere  parol  agreement,  proved  only  by 
the  testimony  of  witnesses.  We  cannot  rec- 
ognize a  rule  of  estoppel  which  would  offer 
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such  temptations  for  fraudulent  evasions  of 
the  requirements  of  the  law  upon  tlie  subject 
of  conveyances  for  the  alienation  of  land. 
We  may  add,  In  this  owmection,  that  the  Im- 
pression made  upon  us  by  the  testimony 
of  the  appellee  Is  that  she  acted  on  ttie  er- 
roneous supposition  that  the  effect  of  the 
prior  unrecorded  ccmveyanoe  was  destroyed 
by  the  mere  acts  of  redeliyeiy  and  mutUa^ 
tlon,  rather  than  that  she  was  misled,  in 
n^Miring  the  puTcbase  of  the  land,  by  any  dec- 
laration or  conduct  of  the  appellant  indl- 
oattn?  his  dlsayowal  of  all  claim  to  the  prop- 
erty. She  was  simply  mistaken  as  to  the 
law  when  she  supposed  that  the  api>ellant 
was  bound  by  a  transaction  which  in  reality 
had  no  legal  effect  Certainly  it  does  not 
satisfactorily  aiqpear  that  she  was  induced 
to  make  the  purchase  by  anything  said  or 
done  by  the  appellant,  and  for  this  addition- 
al reaw»  she  Is  not  in  a  position  to  claim 
that  he  has  estopped  himself  fmn  asserting 
his  legal  tlUe.  Morris  v.  Alston,  (Ala.)  9 
South.  Bep.  815;  Lelnkanf  v.  l£unter,  76  Ala. 
IM. 

It  l8  unnecessary  to  review  the  ruling  made 
on  the  demurrer  to  the  MIL  Any  want  of 
I«oper  allegations  In  the  bill  might  be  cured 
by  amendment.  Conceding  the.  sufficiency  of 
the  bill,  yet  the  evidence  adduced  does  not 
warrant  the  granting  of  the  relief  prayed 
upon  either  of  the  grounds  that  the  defend- 
ant had  made  a  valid  agreement  to  reconvey 
the  land  in  dispute  to  the  complainant's 
grantor,  or  that  the  defendant  Is  estopped 
from  asserting  against  tiie  complainant  the 
legal  title  vested  in  him  by  the  prior  con- 
veyance. Voe  the  reason  tiiat  the  complain- 
ant's claim  is  not  siqtported  by  sufficient  evi- 
dence, the  decree'  of  the  ohanceiy  court  is 
reversed,  and  a  decree  will  be  here  rendered 
dismissing  the  bill. 

On  Rehearing. 

McOLEIXAN,  J.  Up<«i  a  further  ezamlnap 
tlon  of  the  evidence  In  this  cause  we  have 
readied  the  conduakm  that  it  was  the  Inten- 
tion of  George  £>.  Whisenant  and  his 
mother,  Mary  Whisenant,  and  their  contract, 
cognizable  in  equity,  though  Inoperative  at 
law,  to  rescind  the  sale  by  the  latter  to  the 
former  of  the  land  In  controversy,  and  to 
revest  the  title  in  Mary  Whisenant  We  are 
now  of  the  opinion  that  this  purpose  and 
parol  contract  are  clearly  shown  by  the  re- 
deliveiy  of  the  deed  to  Mrs.  Whisenant;  her 
contemporaneous  abandomnent  of  the  house 
of  her  SOD  George,  where,  by  the  terms  of 
the  deed,  he  was  to  support  her  toe  life  In 
consideration  of  her  conveyance  of  the  land 
to  him;  his  ceasing  from  that  time  to  yield 
this  continuing  consideration;  Us  f&ilure, 
certainly  after  the  current  year,  during  her 
life,  and  for  more  than  a  year  after  her 
death,— in  all  six  or  seven  years,— to  assert 
any  claim  to  the  land;  the  constant  asser- 
tion dtuing  this  time  of  ownership  by  Mrs. 


Whisenant  and  her  vendee,  the  complain- 
ant; and  his  repeated  declarations,  which  we 
think  the  evidence  satisfactorily  establishes, 
that  he  was  tired  of  his  mother,  that  "she 
was  bothersome,"  that  he  "would  not  be 
bothered  with  her  for  two  such  places,"  that 
he  "had  about  been  paid  for  what  he  had 
done  for  her,  and  that,  as  she  wanted  the 
land  to  make  a  support  oat  of  or  to  sell, 
he  had  returned  the  deed  to  her,  and  had  or 
did  not  Intend  to  have  anything  more  to  do 
with  the  land,"  etc.  It  is  true  that  there 
is  no  direct,  positive  evidoice  of  an  express 
agreement  of  a  rescission  or  to  rescind,  and 
that  one  party  swears  there  was  no  such 
agreement,  while  the  month  of  the  other  is 
sealed  in  death,  but  the  oitoumstances  sui>- 
rounding  the  transaction,  the  conduct  of  the 
parties,  and  the  declarations  of  the  defendant 
point  with  great  emphasis  to  the  conclusion 
that  there  was  such  an  agreement,  and  that 
its  terms  involved  an  equitatde  reconveyance 
of  the  land  to  Mrs.  Whisenant;  and  the  facts 
adduced  are  not  Inexplicable  upon  any  other 
hypothesis.  That  such  an  agreement  may 
be  thus  shown  by  circumstances  with  req- 
uisite certainty  cannot  be  questioned.  Wat 
Spec.  Perf.  |  493;  Fry,  Spec.  Perf,  |  1008. 
And  that  when  the  agreement  is  sufflcientiy 
shown,— as  we  now  find  in  this  case,— though 
relatiujg  to  realty  and  resting  in  parol,  equity 
will  spe<dflcaUy  enforce  it  Is  demonstrated 
in  the  oj^on  in  chief.  The  members  of  this 
court  when  the  case  was  originally  decided 
were  doubtful  of  the  conclusion  then  reached 
on  the  facts,  and  none  more  so  than  the 
learned  Justice  who  delivered  the  opinion. 
We  now  reach  a  different  conclusion,  set 
aside  the  Judgment  of  reversal  heretofore  en- 
tered, and  affirm  the  decree  of  the  chancery 
court 
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IIastsb  and  Skkvant  —  LiABiLnr  or  Masteb  to 

TrBSFABSBB — EXB1IPI.ABT  DAHAOBB  — W1TNK88 — 

Plbadinq. 

1.  A  trespasser  on  a  railroad  train  Is  ea- 
titied  to  recover  for  a  wanton,  willfal,  or  in- 
tentional wrong  committed  by  a  brakeman  with- 
in the  scope  of  his  employment,  and  to  have 
exemidaiT  damages  included  in  the  verdict. 

2.  Where  answers  to  interrogatories  pro- 
poanded  to  defendant  corporation  are  not  "made 
Dy  an  officer,  agent  or  servant  of  the  corxrara- 
tion  cognizant  of  the  fact,"  aa  required  by  Act 
Feb.  27,  1889,  |  1,  defendant  may  at  the  trial 
introduce  as  a  witness  a  servant  who  is  cogni- 
zant of  the  fact;  and  error  in  excluding  such 
servant  is  not  rendered  harmless  by  the  fact 
that  the  trial  oourt  might  have  rendered  Judg- 
ment by  default  against  the  corporation,  under 
Code,  {  2820,  for  naving  failed  to  answer  the 
interroratories  by  such  servant 

8.  Where  a  master,  in  an  action  against 
him  for  the  tort  of  his  servant  pleaded  that 
the  act  was  not  In  the  scope  of  servant's  em- 
ployment, a  replication  was  demurrable  whidi 
did  not  allege  that  the  act  was  In  the  scope  of 
the  servant^  employment 


Digitized  by 


Google 


918 


SOITTHEEN  EEPORTEB,  Vol.  18. 


(Ala. 


Appeal  from  circuit  court,  Mobile  ootmty; 
James  T.  Jones,  Judge. 

Action  by  Thomas  Seals  against  the  Mobile 
&  Ohio  Railroad  Company  for  p^sonal  inju- 
ries. Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

The  complaint,  as  amended,  was  in  the 
following  language:  "The  plalntifC  claims  of 
the  defendant  the  sum  of  fifty  thousand  dol- 
lars, ($50,000,)  for  that  heretofore,  on,  to  wit, 
the  17th  day  of  February,  1802,  the  defend- 
ant, being  then  and  there  a  corx>oratlon 
doing  business  as  a  railroad  company,  did 
operate  a  certain  train  of  cars  along  a  rail- 
road track  in  the  county  of  Mobile,  state  of 
Alabama,  ahd  the  plaintlll  arers  that,  while 
he  was  upon  a  track  of  one  of  the  cars  com- 
posing said  train,  the  defendant,  or  one  of 
its  senrants  or  employes  (whose  name  is  un- 
known, and  which  he  has  diligently  Inquired 
for  from  the  defendant)  upon  said  train,  did 
willfully,  reddeesly,  or  wantonly  fire  a  pistol 
at  him,  or  did  cause  or  allow  a  pistol  to  be 
fired  at  the  plaintiff,  so  as  to  cause  blm  to 
fall  beneath  Hie  said  train,  and  to  be  run 
over,  and  thereby  Crushed,  so  that  It  became 
necessary,  by  reason  of  his  said  injuries,  to 
amputate  both  of  his  legs;  and  plaintiff 
avers  that  by  reason  of  said  injuries  he  has 
been  permanently  disabled  for  woriE,  and 
that  he  has  been  put  tt>  much  expense  in  and 
about  his  said  cure,  and  to  great  suffering, 
both  of  body  and  mind,  all  to  his  great  dam- 
age, to  wit,  the  sum  of  fifty  thousand  dollars, 
($50,000,)  wherefore  he  sues."  To  this  com- 
I^Int  the  defendant  pleaded  the  general 
issne  and  two  spedal  pleas,  numbered  2  and 
8.  The  third  plea  was  stricken  out,  by  mo- 
tion of  the  plaintiff,  as  unnecessarily  prolix. 
Irrelevant,  and  frivolous.  The  second  plea 
was  in  the  following  language:  "(2)  And  the 
defendant,  for  furttier  plea  in  this  behalf, 
says,  actio  non,  because  it  says  that  the  firing 
of  said  pistol  at  the  plaintiff  by  its  said 
agents  and  servants,  while  plaintiff  was  rid- 
ing on  a  truck  of  a  coach  or  car  of  the  de- 
fendant, did  not  pertain  to  the  business  of 
the  defendant,  and  was  not  done  within  the 
scope  or  range  of  the  authority  conferred  by 
tbe  defendairt  upon  its  said  agents  and 
servants  In  Its  service  or  employ.  And  de- 
fendant furttier  avers  that  its  said  agents 
and'  servants  had  no  express  orders  from  It 
to  fire  said  pistol  at  the  plaintiff,  and  neither 
has  the  defendant  ratified  the  same.  All  of 
which  this  defendant  is  ready  and  willing  to 
verify,"  etc.  After  the  demurrers  to  this 
eecoUd  plea  were  overruled,  the  plaintiff  filed 
several  r^llcations,  the  fourth  and  sixth  be- 
ing as  follows:  ■  "(4)  For  further  reply  to 
each  plea  by  the  defendant  pleaded,  the 
plaintiff,  by  leave  of  the  court  first  had. 
says  Uiat  the  person  who  fired  said  i^stol  at 
him  was  the  brakeman  upon  the  train  of  the 
defendant  upon  which  the  plaintiff  then 
was."  "(6)  For'  further  reply  to  each  of 
said  several  pleas,  {daintiS  says  that  the  per- 


son who  fired  at  the  plaintiff  was  an  employe 
of  the  defendftnt,  and  acted  bona  fide  in  the 
preservation  and  furtherance  of  the  defend- 
ant's interest"  To  the  fourth  replication, 
the  defendant  demurred  upon  the  following 
grounds:  First  because  the  facts  allied 
therein  did  not  present  a  legal  defense  to 
the  matters  alleged  In  said  pleas;  and,  sec- 
ond, because  there  was  no  allegation  in  said 
replication  that  the  brakeman  was  acting 
within  the  capacity  or  range  of  his  authority, 
in  firing  a  pistol  at  the  plaintiff.  To  the 
sixth  replication  the  defendant  demurred  on 
the  following  grounds:  "(1)  Because  the  bona 
fides  or  intention  of  the  alleged  em^oye  of , 
the  defendant  has  no  legal  InfluNice  upon 
the  question  of  defendant's  liability;  (2)  be- 
cause the  mere  intention  with  which  the  act 
was  done  by  the  alleged  employe  of  the  de- 
fendant does  not  render  defmdant  liable  in 
this  action;  (3)  because  said  sixth  reirtlcstion 
falls  to  aver  that  said  alleged  employe  ot  tbe 
defendant,  in  firing  at  the  plaintiff,  was  act- 
ing wlthtn  the  scope  or  range  of  the  author- 
ity conferred  upon  him  by  the  defendant" 
The  demurrers  to  these  replications  were 
each  overruled,  and  the  Tulings  thereon  con- 
stitute the  basis  of  some  of  the  assignments 
of  error  on  this  appeal. 

So  far  as  Is  material  to  the  consideration 
of  the  questions  presented  by  this  record, 
the  testimony  was  sabstantlally  as  follows: 
The  plaintiff  was  a  trespasser  riding  upon 
the  trucks  of  one  of  the  cars  of  the  defend- 
ant, which  left  Whistler,  Ala.,  on  the  night 
of  the  injury.  Thomas  BoltiE  was  a  brake- 
man  on  this  train,  and  was  Instructed  by  Qie 
conductor  to  put  the  plaintiff  off  of  the  train, 
whereupon  be  took  a  pistol,  and  went  to  the 
side  of  the  car,  and  waited  until  the  move- 
ment of  the  train  brought  the  pltUntiff  dose 
to  where  he  was  standing,  and  then  fired  the 
pistol.  The  plaintiff  and  one  witness  testi- 
fied that  this  brakeman,  lliomas  Bolts, 
pointed  £he  pistol  directly- at  the  plaintiff, 
and  fired;  and  the  plaintiff  further  testlBed 
that  he  was  shot  by  said  Boltz,  which  caused 
him  to  fall  from  the  trucks.  On  the  other 
hand,  one  Humphries,  a  witness  for  the  de- 
fendant testified  that  at  the  time  the  pistol 
was  fired,  it  was  p<rinted  towards  the  ground; 
Instantly  npon  the  firing  of  the  pistol,  Qie 
plaintiff  fell  from  the  truclcB,  under  the  card, 
was  run  over,  and  both  legs  were  so  mangled 
and  mashed  that  they  had  to  be  amputated. 
The  physician  who  attended  the  plalntUf  tes- 
tified that  plaintiff's  legs  were  so  mutiUMed 
that  he  could  not  teU  by  exw.mlTiatlon  whether 
the  plaintiff  was  shot  or  not. 

Prior  to  the  trial,  the  plaintiff  propounded 
certain  Interrogatories  to  the  dOTendant, 
which  were  headed  as  f<^ow8:  ''Interri>ga- 
tories  Propounded  by  the  Plaintiff  in  the 
Above-Bntitled  Cause  to  the  Defendant 
Which  the  Defoidant  is  Required  to  Answer 
imder  Section  2816,  and  imder  the  Act  of  the 
General  Assembly  Ajq^roved  February  27, 
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1888."  The  act  approved  Febniaiy  27,  1889, 
was  in  the  toUowlng  laagnage:  "Section  1. 
Be  It  «>acted  by  the  general  assembly  of 
Alabama.  That  whenever  interrogatories 
shall  be  propounded  to  a  corporati<»>,  under 
the  provisions  of  section  2816  of  the  Code, 
tlie  answo:  thereto  shall  be  made  by  such 
officer,  agatt  or  servant  of  the  corporation 
as  shall  be  cognizant  of  the  fact"  The  in- 
terrogatories propounded  by  the  plaintift 
sought  to  discover  the  name  of  the  person 
who  fired  the  pistcd  in  qnestlon,  and  in  what 
capacity  he  was  employed.  Tbe  defendant 
answered  these  interrogatories  by  one  Swet> 
man,  who  was  the  conductor  on  the  train 
which  injured  the  plaintiff,  and  he  simply 
testlfled  that  he  did  not  know  anything  in 
regard  to  the  firing  of  tbe  pistoL  The  plain- 
tiff propounded  additional  interrogatories  un- 
der the  Same  8ectl(»  and  act,  and,  from  the 
answers  to  these  Interrogatories  by  the  said 
Swetman,  It  appeared  that  Thomas  Boltz 
was  at  tbe  time  in  the  employment  of  the 
company,  and  tliat  be  had  continued  in  the 
enQ>Ioyment  of  the  company  from  the  time  of 
the  accident  up  to  the  time  of  the  trial 
Under  such  drcnmstnnces,  the  witness 
^niomas  B<^tz,  who  was  the  same  person  who 
had  actually  fired  tbe  pistcd,  and  who  Imew 
Hie  facts,  and  who  was  in  the  employment 
ot  the  company  at  the  time  the  Interrogato- 
ries were  propounded  and  answered,  was 
called  as  a  witness  upon  the  trial.  The 
plaintiff's  counsel  objected  to  the  examina- 
tion of  said  witness  Thomas  Boltz,  upon  the 
ground  that  tbe  evidence  showed  that  he 
was  a  servant  or  agent  of  the  defendant,  and 
'  tbe  defendant  had  failed  to  answer  the  Intet^ 
rogatories  propounded  to  it  through  said 
servant  Boltz.  The  court  sustained  this  ob- 
jection, and  the  defendant  excepted  thereto. 
Among  other  things,  in  its  general  charge, 
the  court  instructed  the  Jury  as  follows: 
"Then,  again.  If  yon  find  from  the  evidence 
ttiis  act  was  wanton,  or  if  it  was  reckless,  or 
If  any  employe  of  the  company  fired  at  him, 
and  thereby  be  fell  off  and  was  run  over; 
that  if  It  was  done  wantonly,  reddessly,  or 
wlllfnlly,— you  can  look  to  that,  in  giving 
what  is  called  'punitive'  or  'vindictive'  dam- 
ages. I  cannot  tell  you  any  rule  to  go  by, 
about  that  It  is  for  you,  mtirely.  You  can 
look  to  the  pain  and  the  agony  the  man  suf- 
fered .from  the  injury.  Tou  have  a  right  to 
look  to  his  anguish  of  mind,  and  these  differ- 
ent tilings  growing  out  of  this,  not  included 
In  the  actual  damages;  and  it  is  for  yoo, 
entirely,  to  say  wliat  yon  wlQ  give,  not  to 
exceed  the  amount  sued  for."  Tbe  defendant 
dnly  excepted  to  this  portion  of  the  court's 
general  charge  to  the  jury. 

E.  L.  Russell  and  B.  B.  Boone,  for  appel- 
lant Gregory  L.  &  H.  T.  Smltb  and  Thom- 
as H.  Smith,  for  at>pellee. 

McOLELLAN,  J.  Railway  corporations 
have  time  and    time  again   been   held   re- 


sponsible by  this  court  for  injuries  to  pas- 
sengers, employes,  and  strangers,  resulting 
from  or  inflicted  through  the  wantcnmess  or 
willfulness  of  servants  not  above  the  grade 
of  brakemen  and  flagmen.  In  many  in- 
stances, recoveries  on  account  of  the  wiU- 
Ailness  or  wantouneas  of  such  employes  have 
been  had  at  the  suit  of  persons  who  were 
themselves  guilty  of  causal  contributory  neg- 
ligence^ and  the  Judgments  liave  been  sus- 
tained here.  In  not  a  few  instances,  all 
this  is  true  in  respect  of  injuries  thus  caused 
to  and  suffered  by  pure  trespassers.  Not 
only  BO,  but,  in  both  classes  of  cases,  re-' 
ooy&Aea  have  frequently  been  allowed  in 
nisi  prius  courts,  and  sustained  hare,  where 
punitive  and  exemplary,  as  w^  as  actual 
and  compensatory,  damages  have  been 
awarded  on  account  of  the  wantonness,  will- 
fulness, and  the  like,  of  this  class  of  em- 
ployes; and  in  at  least  one  case  the  ques- 
tion was  distinctly  made  in  the  form  it  is 
now  presented,  and  expressly  decided.  Rail- 
road Go.  V.  Frazler,  83  Ala.  45,  8  South. 
Rep.  303.  The  right  of  trespassers  and  con- 
tributorUy  negligent  persons  to  recover  for 
the  wanton,  wUIful,  or  Intentional  wrongs 
of  brakemen,  flagmen,  and  other  employes 
of  similar  grade,— committed,  of  course, 
within  the  scope  of  thdr  employment,  and 
in  the  accomplishment  of  objects  within  the 
line  of  their  duties,— and  to  have  the 
JUI7  embrace  in  the  verdict  both  exempla- 
ry and  punitive  damages,  If  they  see  fit  to 
do  so,  is  no  longer  open,  to  question  in  this 
state.  We  are  not  disposed  to  reopen  it; 
and,  if  it  were  a  new  question  with  us,  we 
should  be  much  more  inclined  to  the  con- 
clusion at  which  this  court  has  arrived 
than  the  view  taken  by  some  courts  of  marit.- 
ed  ability,  natnely,  that,  while  corporations 
cannot  be  mulcted  In  punitive  damages  for 
the  willfulness  of  such  inferior  employes 
as  trainmen,  they  are  responsible  in  such 
damages  for  the  willful  misconduct  at  such 
general  executive  officers  as  their  presidents, 
general  managera,  etc.  We  do  not  conceive 
that  there  is  any  sound  reason  for  the  dis- 
tinction. The  president  of  a  railway  cor- 
poration is  no  more  or  less  its  agent  than  a 
brakeman  on  one  of  Its  trains.  His  agency 
Is  broader,  but  it  is  not  boundless,  and  a  mat- 
ter which  lies  beyond  its  limits  Is  as  thor- 
oughly beyond  his  powers  as  any  matter  be- 
yond the  very  much  smaller  circle  of  a 
brakeman's  duties;  and,  e  converso,  a 
brakeman  is  as  fully  authorized  to  act  for  the 
company,  within  Uie  range  of  his  employ- 
ment, as  the  president  is  within  the  limits 
of  his  office.  It  can  no  more  be  sold  that  tbe 
corporation  has  impliedly  authorized  or  sano* 
tioned  the  willful  wrong  of  its  president,  in 
the  accomplishment  of  some  end  within  his 
authority,  than  that  a  similar  wrong  by  a 
brakeman,  to  an  authorized  end,  is  the  wrong 
of  the  ccHrporate  entity.  There  is  Just  the 
same  and  no  more  reason,  in  our  opinion, 
for  inflicting  punishment  on  the  corporation 
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for  the  willful  misconduct  of  the  one  aa  of 
the  other,  and  Buch  punishment  Is  no  more 
vicarious  In  the  one  case  than  in  the  other 
That  punishment  may  be  imposed  on  corpo 
rations  for  the  wUlful  or  wanton  misconduct, 
within  the  general  scope  of  their  duties,  of 
their  chief  executive  officers,  is  well  establish- 
ed, and  not  questioned  In  this  case.  We 
fed  that  we  stajid  upon  the  same  principles, 
and  are  moved  by  the  same  considerations 
to  the  same  conclusicn.  In  respect  of  the 
willfulness,  waiitonness,  and  the  like  of 
brakemen  and  flagmen,  while  acting  within 
the  scope  of  their  employment,  and  to  the 
accomplishment  of  the  legitimate  ends  there- 
of. On  the  facts  of  this  case,  the  trial  court 
properly  submitted  it  to  the  jury  to  deter- 
mine whether,  and,  If  any,  what,  exemplary 
damages  should  be  assessed  against  the  de- 
fendant 

The  court  erred,  we  think.  In  refusing  to 
allow  the  defendant  to  Introduce  and  exam- 
ine Bolta  as  a  witness.  It  was  clearly  de- 
fendant's duty  to  have  answered  the  inter- 
rogatories propounded  to  It  by  the  plaintiff 
by  this  man  Boltz,  as  he  was  its  officer, 
agent,  or  servant,  who  knew  the  facts  In- 
quired about,  under  section  2816  of  tiie  Code, 
as  amended  by  the  act  of  1S89,  (Acts  1888-S9, 
p.  121.)  Having  failed  in  this  duty,  and  an- 
swered by  another  agent  or  serraot,  who 
was  not  cognizant  of  the  facts,  the  trial 
court  was  authorized  to  either  attach  the 
defendant,  and  cause  Its  answers  by  the 
proper  servant  to  be  made  in  open  court, 
to  continue  the  cause  until  the  answers 
were  made  as  required  by  the  statute,  or 
to  direct  a  Judgment  by  default  against  the 
defendant  Oode,  §  2820.  But  there  la  no 
authorization.  In  the  statute  for  the  exclu- 
sion of  the  officer,  agent  or  servant  by 
whom  the  answers  should  have  been  made, 
when  offered  as  a  witness  by  the  recalci- 
trant party;  and,  the  whole  proceeding  be- 
ing statutory,  we  must  look  alone  to  the 
terms  of  the  statute  for  Justiflcatlon  of  any 
action  taken  under  It  It  Is  said,  however, 
that  the  defendant  was  not  prejudiced  by 
the  action  imder  consideration,  and  that  re- 
versal should  not,  therefore,  be  had  upon  It 
since  the  court  might  have  directed  a  Judg- 
ment by  default  etc.  The  question  here  is 
not  what  the  court  might  have  done,  but 
what  It  did.  It  was  dlscretloirary  with  the 
trial  Judge  to  «iter  a  Judgment  by  default 
and  we  cannot  know  that  such  Judgment 
would  have  been  entered  but  for  the  court's 
assumption,  and  attempted  exercise,  of  the 
supposed  right  to  exclude  this  witness.  We 
cannot  know,  to  put  it  differently,  that  but 
for  this  action  an  equally  or  more  Injurious 
liitng  would  have  happened  to  the  defendant 
Indeed,  It  cannot  be  said  even  that  a  Judg- 
ment by  d^ault  would  have  been  as  preju- 
dicial to  the  defendant  as  the  exclusion  of 
this  witness,  because,  upon  the  rendition  of 
such  Judgment,  It  would  have  been  def^id- 


ant's  right  to  go  to  the  Juiy  on  the  writ  at 
inquiry;  and  It  may  well  be  the  testimony 
of  this  witness,  bearing  upon  the  assess- 
ment of  damages,  would  have  been  of  great- 
■er  benefit  to  the  company  than  the  omlssloa 
of  the  court  to  direct  a  Judgment  by  de- 
fault The  action  was  erroneous  and  In- 
jurious, and  must  operate  a  reversal  of  the 
Judgment 

CSonsldered  abstractly,  plaintiff's  fourth  and 
sixth  replications  to  defendant's  second  plea 
were  bad,  in  that  they  did  not  aver  that 
the  person  who  flred  the  pistol  was  a  brake- 
man,  etc.,  and  acting  within  the  scope  of 
his  employment  etc.  Whether  the  rulings 
of  the  court  on  defendant's  demurrers  to 
these  replications  Involve  injury  to  the  de- 
fendant we  need  not  dedda  Reversed  and 
remanded. 

(t>  FU.  «») 

STATE   ex  reL   SHRADEB  ▼.   PHILLIPS. 
Circuit  Judge,  et  aX. 

(Supreme  Court  of  Florida.  Sept  7,  1893.) 
Pbohibition — When  Granted — Stat  Pchdixs 
Appgai. 
A  bill  in  chancery  to  vacate  a  decree  of 
divorce  was  demurred  to  as  being  insufficient 
to  require  an  answer,  and  the  circnit  judge 
overruled  the  demurrer;  and  thereupon  the  de- 
fendant appealed,  and  the  circuit  judge  made 
an  order  that  the  appeal  should  operate  as  a 
supersedeas  until  the  hearing  by  the  appellate 
court,— a  supersedeas  bond  being  given.  After 
such  api>eal  and  supersedeas  were  perfected. 
the  circnit  judge,  upon  a  petition  and  affidavit 
filed  by  the  complainant,  made  an  order  of 
reference  for  inquiry  and  report  as  to  'what 
would  be  a  reasonable  sum  to  allow  her  for  her 
support  and  maintenance  pending  the  snit,  and 
to  enable  her  to  prosecute  her  snit,  and  defray 
the  necessary  expenses  and  costs  thereof,  and 
to  inquire  whether  or  not  she  was  worthy. 
Held  that,  pending  the  appeal  and  supersedeas, 
the  circuit  court  was  without  power  or  juris- 
diction to  entertain  such  proceedings  for  ali- 
mony and  suit  money. 

(Syllabns  by  the  Court) 

Original  action,  by  suggestion,  In  the  name 
of  the  state,  at  the  relation  of  Norman  J.  C. 
Shroder,  against  Barron  PhUlips,  circuit 
Judge,  and  others,  for  a  writ  of  pr^bltl<Mi. 
Heard  on  demurrer  to  the  suggestion.  De- 
murrer overruled. 

J.  W.  Brady,  for  plaintiil. 

RANEY,  O.  J  Norman  J.  O.  Shrader  filed 
a  suggestion  stating  that  he  is  a  defoidant 
to  a  certain  bill  filed  In  De  Soto  drcnlt  court 
by  Aurelia  Shrader  to  set  aside  a  decree  of 
divorce  which  he  had  obtained  against  her. 
and  that  to  such  bill  be  filed  a  demurrer,  and 
that  the  demurrer  was  overruled,  and  he  ap- 
pealed to  this  court  from  the  order  overrul- 
ing the  demurrer,  and  that  sudi  appeal  is 
now  pending  here;  that  his  appeal  was  taken 
from  the  order,  and  he  gave  good  and  suffi- 
cient bond,  and  the  circuit  Judge  made  an  oi^ 
der  that  the  appeal  should  operate  as  a  su- 
persedeas until  the  hearing  by  tills  court; 
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tbat,  since  the  granting  of  the  snpeisedeas 
order  and  the  perfecting  of  the  appeal,  tbe 
drcoit  Judge  has,  upon  petition  and  affidavit 
filed  by  said  Aurella,  made  an  wder  of  ref- 
erence, requiring  the  dierk  of  the  court  to  In- 
quire and  report  what  would  be  a  reasonable 
sum  to  be  allowed  her  for  her  support  and 
maintenance  pending  this  suit,  and  to  inquire 
whether  oe  not  she  "Is  worthy,"  and  what 
woold  be  a  reasonable  sum  to  be  allowed  h&e 
to  enable  her  to  prosecute  her  suit,  and  de- 
fray the  necessary  expenses  and  costs  there- 
of.    It  prays  a  writ  of  prohibition. 

To  this  suggestion.  Judge  PhlUlps  b«a  de- 
marred,  and  filed  a  brief  in  support  of  the 
demurrer. 

The  appeal  has  transferred  the  cause  to 
this  court  for  a  hearing  here  on  the  demur- 
rer, or,  in  other  words,  a  rehearing  in  this 
court  as  to  the  sufficiency  of  the  bill  to  re- 
quire an  answer  from  the  defendant  Trust 
Ck>.  v.  Oole,  4  Fla.  359.  Hie  order  appealed 
from  adjudged  the  sufficiency  of  Hie  bill,  and 
required  the  defendant  to  plead  within  20 
days,  and  the  purpose  of  the  supersedeas  was 
to  stay  any  further  proceedings  in  the  cause 
under  this  order  until  this  court  should  de- 
cide and  remand  the  cause.  Secticm  1468, 
Rot.  St  Should  we  find  there  was  no  cause 
of  action  stated  in  the  bill,  we  could  do  no 
more  for  the  complainant  than  remand  the 
case,  with  leave  to  complainant  to  amend, 
and  for  a  dismissal  at  tbe  bill  in  default  of 
amendment  wltfain  due  time.  The  circuit 
Judge,  obviously,  has  concluded  ttiat  alimony 
and  suit  money  are  allowable  to  the  female 
party  to  the  rait,  in  a  case  like  this,  as  in 
otdlnary  suits  for  divorce.  The  prohibition 
|M<oceedIng  now  before  us  is  not  the  one  In 
whldi  to  decide  this  point  The  following 
autbrnities  will  be  found  relevant  to  the  ques- 
ti<M>,  when  it  shall  come  properly  before  us: 
Wilson  V.  Wils<Mi,  49  Iowa,  544;  McFariand 
v.  McFarland,  51  Iowa,  565,  2  N.  W.  Rep. 
269;  Smith  v.  Smith,  3  Or.  363;  2  Bish.  Mar. 
&  Dlv.  §{  886,  393,  note  8;  Id.  i  402.  We 
decide  nothing  as  to  It  now.  The  question 
for  decision  is  whether  or  not  the  circuit 
Judge  had  the  power  or  Juri8dlctl(»i  to  enter- 
tain the  proceedings  for  alimony  and  suit 
money  after  the  appeal  and  supersedeas.  In 
our  Judgment,  he  did  not  have  It  The  order 
of  reference  complained  of  is  based  upon  the 
theory  of  the  si^dency  of  the  bill  to  sup- 
port further  proceedings  in  the  cause,  wliile 
the  purpose  and  the  effect  of  tiie  supersedeas 
are  to  arrest  all  further  proceedings  in  the 
circuit  court  on  the  bill  until  this  court  has 
adjudicated  its  sufficiency,  notwithstanding 
the  adjudication  of  its  sufflciency  in  the  low- 
er court  In  State  v.  Jacksonville,  P.  &  M. 
B.  Co.,  15  Fla.  201,  it  was  held,  as  to  a  su- 
persedeas of  an  interlocutory  order,  that  it 
suspends  the  action  and  power  ot  the  inferior 
court  in  the  matter  appealed  from;  and  in 
Holland  v.  State,  Id.  549,  where  die  Judg- 
ment appealed  from  was  final,  the  decision 


was  that,  wbere  an  appeal  and  supersedeas 
have  been  effected,  the  Jurisdiction  of  the  ap- 
pellate court  attaches,  and  its  Jurisdiction  is 
then  exclusive,  and  that  the  appellee  (plain- 
tiff below)  could  not,  pending  the  appeal, 
dismiss  his  case  in  the  lower  court,  and 
thereby  dismiss  the  appeal  In  Jenkins  t. 
Jenkins,  91  HL  167,  it  is  said  that,  but  for  a 
statutory  provision  expressly  giving  the  pow- 
er, there  would  be  no  besltation  in  holding 
that  the  trial  court  had  no  power  after  the 
consummation  of  the  appeal  to  allow  the 
wife  solicitcn-'s  fees  for  service  in  the  appel- 
late court  The  following  authorities  are  of 
value,  as  to  the  effect  of  appeals  on  the  pow- 
ers of  the  Inferior  court:  Cralle  v.  CraUe, 
81  Va.  773;  Lewis  v.  Lewis,  20  Mo.  App. 
546;  Bronscm  ▼.  Bailroad  Co.,  1  Wall.  405; 
Commi8si<mer8  v.  Oorman,  10  WaJL  661;  Bns- 
mlnger  t.  Powers,  108  U.  S.  202,  2  Sup.  Ot 
Rep.  643;  Spraul  v.  State  of  Louisiana,  123 
U.  S.  616,  8  Sup.  Ot  Rep.  263;  Allen  v.  Al- 
len, 80  Ala.  154;  Boynton  v.  Foster,  7  S£etc. 
(Mass.)  416;  Helm  v.  Boone,  6  J.  J.  Maish. 
351;  Lumber  Co.  v.  Langman,  23  HI.  App. 
250;  State  v.  Judge,  41  La.  Ann.  958,  8 
South.  Bep.  641;  Elliott's  App.  Pro&  |  641, 
note  1. 

The  power  of  the  circuit  court  as  to  the 
equities  and  rights  of  thecomplalnant,depend- 
ent  upon  the  sufficiency  of  the  bill,  has  been 
BU8i)ended  by  the  supersedeas  until  this  court 
shall  pass  upon  the  question  of  its  suffldeocy 
to  entitle  her  to  any  relief.  The  proceeding 
for  alimony  and  suit  money  is  not  distinct 
from,  or  independent  of,  the  sufflciency  of 
the  bill.  2  Blsh.  Mar.  &  Dlv.  |  423;  W(wden 
V.  Worden,  8  Edw.  Oh.  387;  BaUentlne  v. 
Ballentine,  6  N.  J.  Eq.  471;  Krause  v. 
Krause,  23  Wis.  354;  Walling  v.  Walling 
16  N.  J.  Eq.  389;  Welsbaupt  v.  Weistaaupt, 
27  Wis.  621;  Wood  v.  Wood,  2  Paige,  l<»; 
Rose  V.  Rose,  11  Paige,  166;  (Goldsmith  v. 
Goldsmith,  6  Mich.  2S5. 

The  cases  relied  on  by  Judge  Phillips  are: 
Ex  parte  King,  27  Ala.  387;  Miller  v.  MiUer, 
43  Iowa,  325;  Chaffee  v.  Obaffee,  14  Mich. 
463;  Moe  v.  Moe,  39  Wis.  308:  RelUy  v. 
Rellly,  60  OaL  624;  Hunter  v.  Hunter,  100 
m.  477.  In  the  Alabama  case,  there  was 
an  order  allowing  temporary  alimony  to  be 
paid  quarterly,  and  of  suit  money,  and  sub- 
sequently there  was  a  decree  of  divorce  a 
vinculo,  in  favor  of  the  wife,  "and  an  allow- 
ance out  of  the  estate  of  the  defendant"  and 
a  reference  to  ascertain  the  value  of  the  bus- 
band's  estate,  and  a  further  provision  of  the 
decree  "ordered  tbat  this  case  be  retained  in 
court  for  furthw  orders."  Before  any  report 
was  made,  an  appeal  was  taken  by  the  bus- 
band  from  the  decree,  and  pending  the  appeal 
the  wife  filed  a  petition  asking  that  the  hus- 
band be  required  to  pay  certain  of  the  quar- 
terly allowances  as  to  which  the  husl)and 
was  in  default  and  to  pay  suit  money  for 
services  already  rendered,  and  to  enable  her 
to  defend  the  appeal     Tbe  chancellor  re- 
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fused  the  application,  but  the'  supreme  court, 
on  mandamus,  directed  him,  not  only  to  en- 
tertain the  application,  but  to  grant  relief  in 
accordance  -with  the  views  announced  In  the 
opinion.  It  Is  sufficient  to  say  of  tbia  case 
that  It  does  not  appear  there  was  any  su- 
persedeas, and  that  the  retention  clause  of 
the  decree  is  an  exceptional  feature  In  the 
case,  distinguishing  It  from  the  one  before 
ns.  In  the  Iowa  case,  the  decree  provided, 
inter  alia,  that,  in  the  event  an  appeal 
should  be  taken  by  the  husband,  he  should 
pay  a  stated  sum  monthly  until  the  decision 
of  the  appeal;  and  the  siq>reme  court  held 
that  as  the  wife,  in  view  of  a  settlement 
made  on  her,  was  not  without  means,  there 
was  no  ground  for  the  allowance  pending  the 
appeal;  and  the  allowance  made  for  attor- 
ney's fees  was  reduced  because  It  was  not 
known  that  thwe  would  be  an  appeal,  and 
hence  an  allowance  for  such  purpose  could 
only  be  made  for  the  trial  of  the  cause  in  the 
lower  court  The  Michigan  case  is  one  in 
wlilcb  the  application  for  an  allowance  for 
suit  money  in  the  appellate  court,  and  tem- 
porary alimony,  was  made  to  the  appellate 
court,  and  granted  by  that  court;  It  refusing 
to  consider  on  such  application  the  question 
of  the  sufficiency  of  the  bill,  which  had  not 
been  demurred  to,  but  bad  been  answered 
and  testimony  taken  on  the  issues  made  by 
the  pleadings.  Here  the  bin  is  demurred  to. 
Goldsmith  ▼.  Goldsmith,  6  Mich.  285;  Lake  ▼. 
Lake,  16  Nev.  363,  17  Nev.  230,  30  Pac.  Rep. 
878;  Phillips  v.  Phillips,  27  Wis.  252;  Krause 
T.  Kranse,  23  Wis.  354;  Hdden  v.  Heldoi, 
9  Wis.  557;  Good  T.  Goad,  40  Wis.  392;  2 
Blsh.  Mar.  &  DIv.  U  393,  418.  We  fall  to 
And  is  the  Wisconsin  decision,  (Moe  v.  Moe,) 
cited  by  the  respondent,  anything  bearing  on 
the  question  of  Jurisdiction  now  before  ns. 
The  Gallfomla  case  is  one  in  which  motion 
was  made  in  the  appellate  court  for  alimony 
and  counsel  fees  pending  nn  appeal  from  a 
decree  of  divorce,  and  the  decision  was  tltat 
the  Jurisdiction  invoked  was  original  In  its 
nature,  whereas  that  court  had  only  ap- 
pellate Jurisdiction,  and  on  this  ground  the 
motion  was  denied.  It  was,  however,  ob- 
served in  the  opinion  that  the  power  over 
tills  matter  is  vested  In  the  superior  court 
even  poidlng  an  appeal;  that  the  appeal  did 
not  take  away  its  Jurisdiction,  as  the  matter 
is  'not  affected  by  the  Judgment  appealed 
from,  (citing  Code  Civil  Proc.  g  946;)  and 
that  the  cause  was  still  pending  in  the  supe- 
rior court  for  the  purposes  sought  to  be  ob- 
tained by  the  motion.  The  section  of  the 
Gode  of  Olvfl  Procedure  here  refored  to  is 
not  at  our  command,  except  that  we  find  in 
the  case  of  Lake  v.  Lake,  17  Net.  230,  242, 
30  Pac.  Rep.  878,  a  statutory  provision  whidi 
is  there  stated  to  be  similar  to  that  of  Gall- 
fomla, it  being:  "Whenever  an  app?al  is  per- 
fected, as  iHTOvlded  by  tiie  preceding  sections 
in  this  chapter.  It  shall  stay  all  further  pro- 
ceedings in  the  court- below  iipou  the  Judg- 


ment or  order  appealed  from  or  upon  matter 
embraced  therein;  but  the  court  below  may 
procoed  upon  any  other  matter  included  in 
the  action  not  affected  by  the  Judgment  oe 
order  appealed  from."  The  Nevada  oonrt 
holds  the  California  view— that  tlie  matter 
Is  not  affected  by  tbe  Judgment  appealed 
from— to  be  incMrect,  and  our  conclusion  is 
the  same  as  that  reached  in  Nevada,  We 
cannot  admit  that  the  right  to  alimony  or 
suit  money  Is  not  affected  by  the  question,  of 
the  sufficiency  of  the  Mil,  which  has  been 
transferred  to  us  for  decision.  In  the 
nunois  case,  the  ftpplicatiCHi  was  to  the 
supreme  court  "for  alimony  to  enable  her 
to  prosecute  hee  appeai,"  and  tbe  de- 
cision, as  It  appears  In  tiie  report,  is  simply 
that  it  has  not  been  the  practice,  at  least 
for  many  years,  for  that  court  to  entertain 
an  applicaticm  for  alimony,  but  that  It  is  left 
to  the  court  from  which  the  cause  comes. 
The  statute  referred  to  In  Jenkins  v.  Jenkins, 
supra.  Is,  in  all  probability,  the  baHs  of  the 
decision,  accounting  for  the  absence  trova 
the  opinion  of  all  discussion  of  the  question 
of  Jurisdiction. 

We  see  nothing  in  the  authorities  r^ed  on 
that  Impresses  us  with  the  correctness  of 
the  position  taken  by  tbe  respondent.  The 
demurrer  will  be  ovenmled. 


(tt  na.   M7) 
ECKMAN  et  al.  v,  MUNNERLYN. 
(Supreme  Court  of  Florida.    Get.  0.  1803.) 
ATT.i.cHmitT — ^Wkbn  Adthobizbd  — FRAUDOunrr 

HOBTOAOB— KVIDKNOB. 

1.  A  mortgage  covering  a  stoc^  of  mer- 
chandise, under  which  tile  mortgagor  is  permit- 
ted, hj  agreement  or  understandui^  of  the  mort- 
gagee, to  sell  the  goods  at  discretion,  or  in  the 
usual  course  of  business.  Is  fraudulent  and  void 
as  to  existing  creditors  of  the  mortgagor,  and 
It  makes  no  difference  whether  the  agreement 
or  understanding  in  reference  to  the  sale  of  the 
goods  be  expressed  in  the  mortgage  Itself,  or 
not.  If  it  was  so  agreed  or  understood  at  the 
time  the  mortgage  was  executed,  whether  in 
writing  or  parol,  the  security  is  thereby  ren- 
dered void  OS  to  the  creditors  of  the  mortgagor. 

2.  Where  the  mortgagor  of  a  stock  of  mer- 
chandise is  permitted  by  the  mortgagee  to  sell 
the  same  in  the  usual  course  of  trade,  without 
accounting  for  the  proceeds,  it  will  justify  the 
creditors  of  the  mortgagor  in  suing  out  an  at- 
tachment against  him,  on  the  ground  that  they 
have  reason  to  bdleve  that  he  will  fraudulent- 
ly part  with  bis  property  before  they  can  ob- 
tain judgment  against  him;  the  issue  In  such 
case  being  not  that  an  intentional  fraud  exist- 
ed, but  whether  or  not  the  affiant  in  the  at- 
tachment proceedings  had  reason  to  believe  that 
the  defendant  would  fraudulently  part  with  hia 
property  before  judgment  could  be  obtained 
against  him. 

(Syllabus  by  the  Court.) 

•  Appeal   from    circuit    court.  Hillsborough 
county;  G.  A.  Hanson,  Judge. 

Action  In  attachment  by  Eckman  &  'Vets- 
burg  against  James  K.  Munnerlyn.  From  a 
Judgment  for  defendant,  dissolving  the  at- 
tachment, plaintiffs  appeal.    Reversed. 
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Phillips  &  Garter,  for  appdlants.   B.  H. 
Uggett,  tor  app^ee. 

MABRY,  J.  SaniTid  H.  Ek^man  sad  Abra- 
ham VetsbOTK,  as  copartners  Aoiag  business 
In  the  firm  name  of  SSctcman  &  Vetsbnrg, 
commenced.  In  the  drcnit  court  for  Hills- 
borough county,  Fla.,  on  the  10th  day  of 
December,  A.  D.  1888,  a  suit  of  attachment, 
returnable  rule  day  In  January,  18S9,  agahist 
James  K.  Munnerlyn.  The  affidavit  upon 
which  the  attachment  is  based  was  made 
by  an  agent  of  the  plaintiffs,  and,  after  recit* 
ing  that  fact,  states  "that  James  K.  Hiimm>- 
lyn,  of  the  county  of  Hillsborough,  is  Justly 
indebted  to  the  said  Elckman  &  Yetsburg  in 
the  sum  of  nine  himdred  and  forty-five  and 
6(K100  dollars,  and  that  the  said  amount  ia 
actually  due,  and  affiant  has  reason  to  be- 
lieve that  the  said  James  K.  Hunnerlyn  will 
fraudulently  part  with  his  proi)erty  before 
Judgment  can  be  recovered  against  liim." 
On  the  day  of  the  issuance  of  the  attach- 
ment writ,  it  was  levied  upon  certain  real 
estate  situated  in  Hillsborough  county,  aa 
the  property  of  the  defendant  in  attachment! 
and  oa  the  28th  day  of  the  same  month  it 
was  further  levied  upon  a  part  of  a  stocK 
of  goods  belonging  to  defendant,  being  in 
a  certain  storehouse  in  Clear  Water  Hart>or, 
Ian  inventory  of  the  same  being  refared  to 
in  the  sherifTs  return.  The  defendant,  Mun- 
nerlyn, entered  a  motion  on  rule  day  in  Jan- 
uary, 1889,  to  dissolve  the  attachment,  and 
.filed  an  affidavit  traversing  the  ground  upon 
which  it  had  Issued.  An  additional  motion 
to  dissolve  the  attacbm^it  was  made  on  the 
leth  day  of  January,  1889,  on  the  grounds 
(1)  that  the  bond  of  attachment  was  not 
executed  by  plaintiffs;  (2)  tltat  said  attach- 
ment bond  is  executed  in  the  firm  name  ox 
Bckman  &  Yetsburg,  and  not  by  the  indi- 
vidual members  of  the  copartnership.  A 
jury  was  waived,  and  the  cause  submitted 
to  the  court,  and  the  following  Judgment  ox- 
toed,  vis.:  "This  cause  coming  on  to  b« 
heard  upon  traverse  of  the  plaintiffs'  affida- 
vit, and  upon  motltw.  to  dissolve  the  attach- 
ment herein,  the  court  having  heard  and  ex- 
amined the  evidence  and  testintony,  and  lis- 
tened to  the  argument  of  counsel,  and  being 
Inlly  advised  in  the  premises,  the  court  be- 
ing satisfied  that  there  Is  not  sufficient  evl< 
dence  presented  to  sustain  the  allegations 
in  the  plaintiffs'  affidavit  for  attachment.  It 
Is  therefore  ordered  that  said  attachment 
be,  and  the  same  is  hereby,  dlas<dved,  and 
the  i^operty  held  by  the  sheriff  thereunder 
be  released,  and  restored  to  the  defendant 
herein." 

The  bill  of  exceptions  recites  that  the  ob- 
jections to  the  execution  of  the  bond  were 
overruled  by  the  court,  but  that  the  attach- 
ment was  dissolved,  and  the  property  bidd 
by  the  sheriff  thereunder  was  released,  and 
restored  to  the  defendant  PlalntifEs  be> 
low  appealed  from  the  Judgment  of  the  court. 


and  the  assignment  of  oror  here  Is  that  the 
court  o-red  In  gi-anting  the  wder  dissolving 
the  attachment.  On  the  issue  made  by  the  ' 
traverse  of  the  ground  alleged  in  the  affida- 
vit for  attadimnnt,  plaintUIs  read,  without 
objection,  the  said  affidavit,  and  Introdnced 
P.  S.  Oogghis,  who  testified  that  he  was  the 
agent  for  plaintiffs,  and  baA  been  for  8^ 
years,  and  made  the  affidavit  on  which  the 
attachment  was  based.  Two  day  before  the 
attachment  was  sued  out.  witness  i»«sented 
statement  of  plaintiffs'  account  to  Munner- 
lyn, and  he  admitted  it  to  be  correct  Wit- 
ness asked  Munnerly  to  pay  the  account  but 
he  said  he  could  not  do  so,  and  did  not  have 
the  m(wey.  Munneriyn  was  then  asked  to 
pay  a  part  of  the  account,  and  he  sold  he 
could  not  do  It  He  was  then  asked  to  se 
cure  the  debt  in  some  way,  but  said  he  could 
not  do  that  and  taid  'witness  that  0.  B. 
Sogers  &  CX>.  had  a  mortgage  on  ills  proper- 
ty. Witness  afterwards  told  Munnerlyn  that 
be  (witness)  was  out  of  traveling  m«Miey, 
and  needed  some,  and  Munnerlyn  agreed  ttr 
let  witness  have  it  on  his  own  account 
Mimuerlyn  paid  nothing  on  the  account  and 
owed  plaintiffs  about  $1,600.  Witness  heard 
other  drummers  say  that  they  could  get 
nothing  from  Munnerlyn,  and  eome  were  go- 
ing to  sue,  and  others  attach.  Ed.  Clark 
said  he  would  <«ly  sell  Munnerlyn  goods 
f<N:  cash.  Tunno  told  witness  ttiat  Munner 
lyn  was  In  failing  circumstances.  No  one 
told  witness  that  Munnerlyn  was  trying  to 
dispose  of  his  property  fraudulenUy.  Mun- 
nerlyn said  he  had  about  $300  belonging  to 
other  parties,  but  it  was  placed  with  him 
on  deposit  Witness  and  Munnerlyn  went  to- 
gether to  Duneden,  and  oo  the  way  Munner- 
lyn consulted  his  lawyer.  Sommerville,  of 
Duneden,  told  witness  that  Munnerlyn  had 
been  down  there  to  get  titie  to  some  land 
from  Douglass  &  Sommerville  put  in  himselfr 
(Munnerlyn.) 

Plaintiffs  introduced  in  evidence  .  three 
mortgages  executed  by  Munnerlyn  and  wife 
to  G.  B.  Rogers  &  Go.  to  secure  an  alleged 
indebtedness  therein.  The  first  one  was  ex- 
ecuted and  acknowledged  on  the  19th  day  of 
December,  1883,  to  secure  the  payment  of 
four  promissory  notes  bearing  date  Novem- 
ber 12,  1885,  each  for  $1,000,  with  Interest 
at  8  per  cent  until  paid,  and  due,  respective- 
ly, 6,  12,  IS,  and  24  months  from  date.  The 
property  described  in  this  mortgage  is  cer- 
tain real  estate  situated  in  Clear  Water  Har- 
bor, Hillsborough  county,  and  also  a  "stock 
of  merchandise"  situated  In  a  mentioned 
store  building  In  the  said  town  of  Clear  Wa- 
ter Biarbor.  This  mortgage  was  not  admit- 
ted to  record  until  the  20th  day  of  Septem- 
ber, 1888.  The  second  mortgage,  executed 
by  J.  K.  Munnerlyn,  alone,  to  G.  B.  Rogers 
&  Co.,  bears  date  December  15,  1888,  and 
was  filed  for  record,  and  recorded,  the  18tb 
day  of  December,  1888.  This  mortgage  re- 
citefs  that  the  said  Munnerlyq  "is  Justiy  in- 
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debted  to  the  said  party  of  the  second  part 
[C.  B.  Rogers  &  Co.]  in  the  sum  of  $4,320, 
which  indebtedness  is  now  witnessed  by  4 
certain  promissory  notes  for  $1,080  each,  dat- 
ed December  13th,  1888,  and  due,  respective- 
ly, at  6,  12,  IS  months,  and  2  years  from 
date,  the  payment  thereof  being  secured  by 
a  mortgage  executed  December  IStli,  1888, 
by  said  James  K.  Munnerlyn  and  Sarah  J. 
Munnerlyn,  hla  wife,  to  said  parties  of  the 
second  part  herein.  And  whereas,  the  said 
parties  of  the  second  part  consider  that  said 
mortgage  upon  said  property  therein  de- 
scribed is  not  sufficient  to  secure  them  for 
the  amount  due  upon  said  notes,  now,  there- 
fore, in  consideration  of  the  indebtedness 
above  described,  and  the  further  considera- 
tion of  one  dollar  in  hand  paid,"  and  to  fur- 
ther secure  said  indebtedness,  the  mortgagcM: 
conveys  all  the  stock  In  trade,  In  goods,  wares, 
and  merchandise,  in  a  store  on  Cleveland 
street.  Clear  Water  Harbor,  upon  condition 
of  defeasance  upon  the  payment  of  said 
notes.  This  mortgage  contains  a  clause  that 
the  said  mortgagor  shall  retain  possession  of 
said  granted  property,  but  on  default  of  pay- 
ment of  said  notes,  or  any  attempt  on  his 
part  "to  sell  said  goods,  except  in  the  usual 
retail  way,  and  that  he  will  pay  over  the 
money  received  therefrom  to  the  said  parties 
of  the  second  part  as  the  goods  are  sold,  or 
to  remove  them  from  the  county  of  their 
present  location,  or  up(«  any  seizure  of 
them  by  any  process  of  law,  then  the  said 
parties  of  the  second  part"  may  take  pos- 
sesslcm  of  said  property.  The  third  mort- 
gage, being  executed  by  Munnerlyn  and  wife 
to  C.  B.  Rogers  &  Co.,  bears  date  the  21st 
day  of  December,  1888,  and  purports  to  con- 
vey four  lots  in  Clear  Water  Harbor,  addi- 
tloiuil  to  what  is  conveyed  In  the  first-men- 
tioned mortgage,  and  for  the  purpose  of  se- 
curing the  payment  of  $4,320.  It  contains 
the  following  clause,  viz.:  "This  mortgage 
being  given  to  further  secure  the  payment 
of  the  notes  for  the  above  amount  given  by 
the  parties  ot  the  first  part  herein  on  De- 
cember 18th,  1888,  and  secured  by  a  mortp 
gage  of  evm  date  herewith,  said  notes  being 
for  $1,080  each,  and  due,  respectively,  six, 
(6,)  twelve,  (12,)  eighteen  (18)  months,  and  2 
years  from  date,  with  8  per  cent,  interest 
until  paid."  It  is  the  usual  mortgage,  in 
other  respects,  and  was  admitted  to  recM^ 
the  31st  day  of  December,  1888.  It  was  ad- 
mitted that  Munnerlyn  made  an  assignment 
on  December  29,  1888,  of  all  his  property,' 
preferring  certain  of  his  creditors,— first 
among  them,  C.  B.  Rogers  &  Co.,  for  $4,320. 
The  assignment  is  not  before  us,  and  all  we 
know  of  it  is  from  the  admission  above  stat- 
ed.   This  was  the  testimony  for  plaintitTs. 

Munnerlyn,  in  his  own  behalf,  testified  that 
he  executed  to  O.  B.  Rogers  &  Co.  the  mort- 
gage bearing  date  December  10,  1885,  and 
that  he  owed  said  firm  the  $4,000  in  this 
way:    What    he    (Munnerlyn)    bou^t    the 


property  on  which  the  mortgage  was  given. 
C.  B.  Rogers  &  Co.  held  a  mortgage  on  the 
same,  given  by  Mr.  Turner,  the  owner,  and 
that  he  (Munnerlyn)  assumed  this  mwtgage. 
The  stock  at  that  time  was  worth  atxxit 
$2,500.  He  had  never  paid  any  of  the  prin- 
cipal of  the  mortgage  debt,  but  had  paid  the 
Interest  up  to  the  last  time,  and.  In  making 
the  new  mortgage,  had  included  the  last 
year's  interest  The  wife  of  C  B.  Rogers 
was  the  sister  of  Munnerlyn's  wife.  He 
(Munnerlyn)  had  CMitinued  in  possession  of 
the  store  and  goods  from  the  time  of  giving 
the  mortgage  up  to  the  time  of  the  levy  of 
the  attachment,  and  had  sold  the  goods  in 
the  usual  course  of  business;  had  sold  oat 
part  of  the  original  stock,  and  purchased 
new  goods.  He  had  tried  to  raise  the  mmiey 
to  meet  these  claims,  and  anoth^  party 
named  had  lieen  trying  to  raise  money 
for  him  on  some  property,  and  he  bad 
asked  his  creditors  for  time.  When  he  sad 
Cioggtns  went  to  Duneden,  he  (Munnerlyn) 
consulted  with  his  attorney  as  to  what  was 
best  to  be  done,  and  discussed  making  an 
assignment,  but  concluded  it  would  do  no 
good.  Did  make  an  assignment  December 
29,  1888,  of  all  his  property,  except  his  con- 
stitutional exemptions,  for  the  benefit  of  his 
creditors;  preferring  certain  of  them,  and  C. 
B.  Rogers  &  Co.,  first,  tat  $4^20.  He  had 
been  (^ered  $3,600  for  a  part  of  the  prop- 
erty mortgaged  in  1885,  but  had  refused  it. 
At  the  time  of  testl^rlng,  his  stock  was 
worth  about  $4,000. 

On  the  testimony,  substantially  as  above 
given,  the  decision  of  the  court  was  advers* 
to  the  plaintiffs.  There  is  no  controversy 
as  to  the  indebtedness,  and  the  question  for 
our  consideration  is  whether  or  not  the  court 
was  correct  in  b<ddlng  that  the  affiant  In  thfe 
attaohmoit  affidavit  did  not  have  good  rea- 
son to  believe,  when  the  writ  was  sued  oat, 
that  the  defendant  would  fraudulently  part 
with  his  property  before  Judgment  could  be 
recovered  against  him.  Melnhardt  v.  Lillen- 
thal,  17  Fla.  601.  It  has  been  decided  in  this 
state  that  a  mortgage  of  a  stock  of  goods 
by  the  owner,  under  which  the  mortgagoi 
is  pOTmitted  by  the  mortgagee  to  sell  the 
goods  at  his  dlscretlcm,  or  in  the  usual  course 
of  boslneas,  is  fraudulent  and  v(dd  as  to  the 
creditors  of  the  mortgagor.  Logan  v  Logan. 
22  FU.  661.  This  has  been  a  vexed  question 
in  the  courts  of  this  country,  and  many  able 
decisions  are  to  be  found,  on  both  sides  of  it, 
In  the  case  of  Robinson  v.  Elliott  22  Wall. 
613,  the  supreme  court  of  the  United  States 
unanlmou^  held  that  a  mortgage  providing 
for  the  retention  of  the  mortgaged  goods, 
wares,  and  merchandise  by  the  mcMrtgagor 
until  after  default  in  the  payment  of  some 
portlwi  of  the  debt  attempted  to  be  secured, 
with  power  to  sell  the  same  in  the  usual 
course  of  trade,  and  to  supply  their  places 
with  other  goods,  to  be  subjected,  when 
bought,  to  the  lien  of  the  mortgage,  was 
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Told,  in  law,  npoB  its  face,  as  to  creditors 
of  the  mwtgagor.  In  recent  decLsions  of  the 
same  oonrt,  there  are  expreetsIonB  of  Judges 
Indicating  that  if  the  question  was  an  open 
one  a  different  view  would  be  preferred. 
Vide  Btheridge  v.  Sperry,  139  U.  8.  266,  U 
Sup.  Gt  Rep.  S65.  The  decision  in  our  own 
court  (Logan  v.  Logan,  suiwa)  is  sostained 
by  many  dedslODS,  and,  so  far  as  it  has  gone, 
is  the  law  here.  In  this  case  it  appeared 
that,  by  the  twms  of  the  mortgage,  the 
mortgagor  had  the  right  to  dispose  of  the 
merchandise  at  will;  but  the  opinion  quotes 
the  views  of  Pierce  on  Mortgages  of  Mer- 
ohandise,  to  the  effect  that  the  same  result 
follows  whether,  by  the  terms  of  the  mort- 
gage, the  mortgagee  permits  the  goods  to  be 
sold  In  the  usual  course  of  trade,  or  where 
such  agreement  or  understanding  of  the 
parties  appeftrs  by  proof  aliunde  the  mort> 
gage. 

In  Southard  y.  Benner,  72  N.  T.  424,  it  Is 
■aid:  "Whether  the  agreement  is  in  or  out 
of  the  mortgage,  whether  verbal  or  in  writ- 
ing, can  make  no  difference,  In  principle. 
Its  effect,  as  characterizing  the  transaction, 
woold  be  the  same.  The  difference  in  the 
modes  of  proving  the  agreement  cannot  take 
the  sting  out  of  the  fact,  and  render  it  harm- 
less. If  it  be  satisfactorily  established,  the 
result  upon  the  security  must  be  the  same. 
It  is  the  fact  That  such  an  agreement  has 
been  made,  and  acted  upon,  that,  in  law, 
condemns  the  secorily,  and  not  the  fact  that 
it  is  proved  by  the  Instroment  of  suretyship, 
instead  of  by  parol,  or  in  some  other  way." 
The  oondaalon  of  the  court  in  Freeman  v. 
Raww»,  6  Ohio  St  1,  Is  summed  up  as  fol- 
lows, vis.:  "From  the  considerations  and 
aath<^tie8  we  have  adduced,  we  are  of 
opinion  that  these  contusions  necessarily 
follow:  That  a  mortgage  of  personal  pr<^ 
erty,  with  possession  and  a  power  of  disposi- 
tion reserved  to  the  mortgagor,  la  fraadulent 
and  void  as  against  his  other  creditors.  If 
the  power  of  disposition  appear  ui>on  the 
face  of  the  mortgage,  or  is  fairly  to  be  in- 
ferred from  its  provisions,  it  is  the  duty  of 
the  court  so  to  declare  it  without  submit- 
ting the  matter  to  the  jury  as  a  question  of 
fact.  If  It  does  not  so  appear,  but  is  so 
imderstood  or  agreed  by  the  parties  at  the 
time  the  mortgage  Is  executed,  it  is  equally 
▼old;  and  such  understanding  or  agreement 
may  be  shown  by  parol  evidence,  and  may 
be  proved  by  the  conduct  of  the  parties  in 
relation  to  the  snbject-matter  of  the  mort- 
gage, and  other  drnimstances,  as  in  other 
cases.  And  that,  in  either  case,  where  the 
fact  is  made  to  appear,  the  mwtgage  is 
fraudulent  in  law,  irre^>ective  of  the  in- 
tention of  the  parties."  Th»e  are  many  de- 
dsions  sustaining  this  view.  Bamet  v.  Fer 
gus,  61111.  352;  Horton  v.  Williams,  21  Minn. 
187;  Stdn  v.  Munch,  24  Minn.  390;  Orton  v. 
Orton,  7  Or.  478;  Bank  v.  Goodrich,  3  Colo. 
139;  Putnam  v.  Osgood,  52  N.  H.  148;  Stein- 
art  V.  Deuster,  23  Wia  136;  Cheatham  v. 


Hawkins,  80  N.  C.  161;  Harman  v.  Hoskins, 
56  Miss.  142;  Googins  v.  Gllmwe,  47  Me.  9. 
The  case  of  Bphraim  v.  Kelleher,  4  Wash. 
243,  29  Pac.  Rep.  985,  cited  by  connsd  for 
appellee,  belongs  to  that  class  ot  decisions 
holding  that  a  clatise  in  the  mortgage  giv- 
ing the  mortgagor  a  tight  to  sell  is  not 
fraudulent  in  law.  Where  the  agreement  to 
sell  is  contained  in  the  mortgage,  it  is  settled 
here  that  it  is  fraudulent  in  law,  as  to  the 
mortgagor's  creditors,  and  it  la  the  duty  of 
the  court  to  so  declare.  If  such  agreement 
or  understanding  of  the  mortgagor  and  mort- 
gagee be  not  found  in  the  mortgage  itself, 
some  decisions  maintain  that  the  question  of 
whether  there  is  any  such  understanding, 
as  well  as  what  are  the  inferences  of  fraud 
arising  from  it,  is  one  for  the  Jury.  WUUs- 
ton  V.  J<Hiee,  6  Duer,  504;  Smith  v.  Adcer, 
23  Wend.  653;  Kavanagh  v.  Be<^wlth,  44 
Barb.  192.  In  the  case  before  us,  a  Jury  was 
waived,  and  the  com^  decided  the  issue. 
The  conclusion  from  the  evidence  is  Im- 
sistlble  that  from  the  time  of  executing  the 
mwtgage,  in  December,  1885,  up  to  the  levy 
of  the  attachment,  Mtmnerlyn  continued  to 
sell  and  dispose  of  the  stock  of  goods  therein 
mentioned  in  the  usual  course  of  business, 
and  that  this  was  done  with  the  understand- 
ing and  consent  of  the  mortgagees.  There 
was  no  attempt  to  perfect  the  lien  of  the 
mortgage,  so  far  as  the  sto<A  of  goods  is 
concerned,  by  its  record,  untn  a  short  time 
before  the  attachment  suit  was  commenced, 
and  after  its  record  the  same  course  of  busi- 
ness was  pursued  by  the  mt>rtgagee  until 
the  levy  of  the  writ  Two  days  before  the 
levy,  when  demand  for  payment  was  made 
by  appellants'  agent  he  was  Informed  by 
Munnerlyn  that  C.  B.  Rogers  &  Co.  had  a 
mortgage  on  his  (Munnerlyn's)  prop^ty.  The 
validity  of  the  mortgages,  as  between  O.  B. 
Rogers  &  Go.  and  appellants,  or  as  between 
said  Arm  and  Monnertyn,  is  not  involved 
in  the  question  now  before  us.  Consid- 
ering the  mortgages  executed  by  Munnerlyn 
to  C.  B.  Rogers  &  Co.  subsequent  to  the 
suing  out  of  the  attachment  only  as  ex- 
planatory of  conduct  prior  to  that  date,  the 
one  on  merchandise  indicates  that  the  pais 
ties  thereto  desired  a  better  security  than 
that  already  existing  on  the  stock,  and  to 
change  the  legal  effect  of  the  past  security, 
by  reason  of  the  permissive  sales  thereunder, 
by  requiring  the  proceeds  to  be  paid  to  the 
mortgagees  as  the  goods  were  disposed  of 
under  the  subsequent  mortgage.  We  do  not 
say  that  the  subsequent  chattel  mortgage, 
of  December  15,  1888,  by  reason  of  the 
clauses  therein  in  reference  to  possession  and 
disposition  of  the  goods,  is  fraudulent  in 
law,  upon  its  face.  Bat  conceding  its  va- 
lidity here,  it  tends  to  strengthen  the  con- 
clusion that  under  the  former  mortgage  the 
mortgagor  had  the  right  to  dispose  of  the 
goods  at  will,  in  the  usual  coarse  of  trade, 
without  any  agreement  as  to  the  disposition 
of  the  proceeds.    We  think  it  is  at  least 
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prima  facie  shown  by  the  evidence  before 
MB,  without  anything  to  rebut  It,  that,  by 
the  Tuiderataiiding  and  agreement  of  the  par> 
ties,  Munnerlyn  was  permitted  to  sell  the 
stock  of  goods  descrit>ed  in  the  mortgage 
executed  la  1885,  and  recorded  in  September, 
1888,  in  the  usual  course  of  trade,  without 
any  agreemeut  as  to  what  he  would  do 
with  the  proceeds;  and  whether  we  h(dd 
such  sales  under  such  an  undfflstandlng  to 
be  fraudulent  in  law,  as  against  Munnerlyn's 
creditors,  or  as  proof  of  such  fact,  the  oon- 
cluaion  here  will  be  the  same.  Such  an  un- 
derstanding between  mortgagor  and  mort- 
gagee. If  not  conclusively  fraudulent  In  law. 
Is  at  least  prima  facie  evidence  of  fraud. 
Vide  authorities  supra.  A  conclusion,  on  the 
evidence  in  this  record,  that  there  was  no 
such  understanding  or  agreement,  would  be 
against  the  evidence.  Mimnerlyn  himself 
says  that  he  had  continued  in  possession  of 
the  store  and  goods  from  the  time  of  execut- 
ing the  mortgage,  in  1885,  up  to  the  time  <Hr 
the  levy  of  the  attachment,  and  tliat  be  had 
continued  during  all  this  time  to  sell  the  goods 
in  the  usual  coarse  of  trade.  There  is  no 
evidence  rebutting  the  conclusion  that  such 
an  understanding  did  exist  The  disposition 
of  the  merchandise  under  such  an  under- 
standing and  arrangement  is  inconsistent 
with  the  rights  of  creditors,  and,  if  sus- 
tained, would  atCord  an  effectual  slildd  of 
the  debtor's  property  from  liability  to  sei- 
zure, while  he  retained,  not  only  the  use  of 
it,  but  an  absolute  power  of  disposition, 
without  accounting  to  either  the  mortg^igees 
or  othar  creditors  for  the  proceeds.  "Tlie 
effect  is,  of  course,  that  the  property  tlms 
shut  up  fr(Mn  the  reach  of  general  creditors 
may  be  entirely  disposed  of  without  the  pro- 
ceeds godng  either  to  the  outside  creditors, 
or  to  the  beneficiaries  in  the  deed.  The  only 
party  certainly  benefited  by  it  is  the  debtor 
or  grantor,  who  has  the  power  to  convert 
every  portion  of  the  property  to  his  own 
use.  The  deed.  If  sustained,  would  serve  the 
purpose  of  protecting  the  property  against 
the  grantor's  creditors,  and  at  the  same 
time  authorize  him  to  convert  it  to  his  own 
use  by  an  absolute  sale."  State  v.  Taslier, 
31  Mo.  445;  Leser  t.  Olaser,  32  Kan.  546, 
4  Pac.  Rep.  1026. 

There  are  certain  acts  whidi,  under  par- 
ticular circumstances,  the  law  pronounces 
fraudulent  They  may  be  innocently  intend- 
ed, so  far  as  the  idea  of  moral  turpitude 
goes,  yet  their  inevitable  tendency  is  so  unl- 
fcHrmly  against  fair  dealing  that  they  are 
stamped  with  a  fraudulent  character,  regard- 
less of  the  honesty  of  the  particular  trans- 
action. Wade  says:  "The  class  of  cases 
in  which  this  question  hna  been  most 
earnestly  discussed,  and  in  respect  to  which 
the  most  pronoimced  difference  of  opinion 
seems  to  exist,  is  that  embracing  mortgages 
of  stoclss  in  trade.  On  the  one  hand,  it  has 
been  maintained  that  the  mere  fact  that  the 
mortgagor  is  permitted  to  remain  in  posses- 


sion of  the  goods,  and  continue  to  sen  and 
dispose  of  them  in  the  ordinary  coarse,  does 
not  necessarily  render  the  mortgage  fraud- 
ulent as  against  creditors.  On  tlie  other.  It 
Is  claimed  tliat  such  an  incumbrance  amounts 
to  a  conveyance  to  the  use  of  the  grantor, 
and  is  fraudulent  per  se,  even  when  the  act 
is  enthrely  disconnected  with  any  Intentional 
fraud.  Where  the  former  view  is  suppcHled, 
It  is  dalmed  that  the  questton  of  fraud  is 
one  of  fact,  to  be  jwoved  by  shovring  an  in- 
tention to  hinder,  delay,  or  defraud  other 
creditors  than  the  mortgagee.  Those  hold- 
ing to  the  latter  view  condemn  the  trans- 
action, not  because  it  is,  in  fact  and  inten- 
tl(m,  fraudulent  but  for  the  reas<»  that  It  is 
such  a  convenient  cover  for  active  fraud, 
where  exposure  Is  made  to  d^end  upon 
testimony  of  those  who  are  participants  and 
beneficiaries.  The  latter  view  is,  of  the  two, 
better  supported  on  both,  principle  and  au- 
thority."   1  Wade,  Attachm.  {  96,  p.  205. 

The  ezecutioa  of  the  mmlgage  on  tlie 
Steele  of  goods,  and  the  continued  disposal 
of  them  in  the  usual  course  of  business,  with 
the  ctmsenit  and  understanding  of  the  mort- 
gagees, amounted  to  a  fraud  upcm  the  other 
creditors  of  the  mortgagor,  and  they  bad  a 
right  to  so  regard  it  Munnerlyn,  when  pay- 
ment waa  demanded  by  the  agent  of  appel- 
lants, stated  that  he  could  not  meet  the  de- 
mand, and  gave  as  a  reason  that  C.  B. 
Rogers  &  C!o.  Iiad  a  mortgage  on  Ills  prop- 
erty; thereby  affording  good  grounds  for 
such  agent  to  believe  that  as  between  Mun- 
nerlyn and  said  mortgagees,  all  ot  the  f<x>- 
mer's  property  was  then  stAJeot  to  the 
mortgage,  under  which  be  was  then  aeUlng 
the  goods  in  the  usual  course  of  trade.  The 
agent  had  a  right  to  rdy  ui>on  the  atatemoit 
of  Munnerlyn  himself  that  the  mortgage  re- 
ferred to  covered  all  of  Us  stode  of  gTX>dB 
at  that  time,  although  it  did  not  in  terms, 
embrace  subsequmt  addlttona  to  the  stodc 
Studi  ccmduct  wiU  sustain  an  attachment 
on  the  ground  that  plaintiffs  have  good 
ground  to  believe  that  defendant  wUl  fraud- 
ulently part  with  his  iwop«^  before  judg- 
ment can  be  recovered  against  Iilm.  Tbe 
decision  of  the  court  om  the  record  before 
us,  was  therefwe  erroneous,  in  the  travwse 
of  the  attachment  affidavit  and  should  be 
reversed. 


m  na.  nu 

BINSTESIN  et  al.  v.   MUNNERLYN. 

(Snprpm«  Conrt  of  Florida.    Oct  9,  1893.) 

Triai.— Right  to  Opew  asd  Closb — ATTACBxaKT 

— Fbaudclest  Mobtgaoes— Etidbscb. 

1.  On  the  issne  made  by  a  txavarse  of  an 
attachnient  affidavit  the  burden  of  proof  is 
on  the  plaintiff,  and  he  ia  entitled  to  the  open- 
ing and  conclusion. 

2.  In  oonne-jtion  with  testimony  tending 
to  show  Uiat  the  defendant  in  attadxment 
proceedings  had  mortgaged  bis  pioperty  in 
order  to  protect  certain  of  Iiis  creditora  in  the 
event  other  creditors  would  not  wait  on  him, 
plaintiff  offered    in   evidence   four    mortgugea 
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from  defendant  to  one  firm;  three  of  them 
bearing  dates  within  a  few  days  of  each  other, 
and  bnt  a  short  time  before  the  attachment 
suit  was  commenced.  On  objection  that  the 
mortgages  were  irrelevant,  the  court  excluded 
them  frwn  the  consideration  of  the  jury.  Held, 
that  the  ruling  was  erroneons,  and  that  the 
mortgages  should  hare  been  submitted  to  the 
consldwation  of  the  jury  on  the  question  of 
fraudulent  intent  in  fact. 
(Srllabua  br  the  Court) 

Appeal  from  circuit  coort,  Hillsborough 
connty;   6.  A.  Hanson,  Jndge. 

Action  in  attachment  by  Einstein  &  Leh- 
man against  James  K.  Mtmnerlyn.  From  a 
Judgment  for  defendant,  plalntlfTs  appeal. 
Reversed. 

PhUIlpB  &  Carter,  for  appellants.  Wall  & 
Wall,  for  appellee. 

MABRT,  J.  This  Is  an  attachment  pro- 
ceeding taistltated  by  appellants,  Jacob  R. 
Blnsteta  and  Adolph  Lehman,  doing  business 
In  the  firm  name  of  Blnstein  &  Lehman, 
against  the  appellee,  in  the  circuit  court  for 
Hlllsborongh  coimty,  on  the  26th  day  of  De- 
cember, A.  D.  1888,  retnmablie  rule  day  in 
January,  1889.  The  affidavit  for  the  attach- 
ment was  made  by  an  attorney  for  plain- 
tiffs, and,  after  a  recital  of  this  fact.  It 
states  that  "James  K.  Mimnerlyn  is  indebted 
to  said  firm  of  Einstein  &  Lehman  In  the 
sum  of  four  hundred  and  fifty-two  and  5-100 
doUais;  that  the  amount  of  said  debt  ia 
actually  due;  and  also  that  he  [affiant]  has 
good  reason  to  believe  that  said  James  K. 
Mnnneriyn  will  fraudulently  part  with  his 
property  before  judgment  can  be  recovered 
against  him."  An  attadunoit  bond  was  giv- 
en, and  the  writ  levied  upon  real  estate  and 
a  stock  of  merchandise,  as  the  property  of 
the  defokdant  in  ihe  attachment  On  rule 
day  in  January,  1888,  defendant  Munnerlyn 
traversed  the  ground  of  attachment  stated 
in  the  affidavit,  and  moved  to  dissolve  the 
attachment  This  issue  was  subsequently 
submitted  to  a  Jury,  and  a  verdict  rendered 
tor  the  defendant,  and  judgment  entered  oa. 
fbia  verdict,  dissolving  the  attachmoit 
From  this  Judgment,  plaintiffs  below  ap- 
pealed. 

On  tbe  trial  of  the  traverse,  plaintiffs  of- 
fered In  evidence  foiu:  mortgages  executed 
by  defendant,  Munnerlyn,  to  O.  B.  Rogers  & 
OOk  to  secure  certain  indebtedness  therein 
mentioned.  The  first  one  was  executed  and 
acknowledged  on  tbe  19th  day  of  December, 
1885,  to  secure  the  payment  of  foiu:  promis- 
sory notes  bearing  date  November  12,  1886, 
each  for  $1,000,  with  Interest  at  8  per  c«it 
per  annum  until  paid,  and  due,  respectively, 
6,  12,  18,  and  24  months  from  date.  The 
property  embraced  in  this  mortgage  Is  cer- 
tain real  estate  in  Hillsborough  county,  and 
a  "stock  of  merchandise"  situated  in  a  cer- 
tain sUxe  building  In  the  town  of  Clear  Wa- 
ter Harbor,  in  said  county.  This  mortgage 
was  admitted  to  record  on  the  20th  day  of 


September,  A.  D.  1888.  The  second  mort- 
gage bears  date  December  13,  1888,  and 
covers  an  additional  lot  of  land  situated  in 
Hillsborouj^  county,  Fla.  It  is  executed  to 
secure  four  promissory  notes,  each  for  $1,- 
080,  and  due  6,  12,  18,  and  24  months  trom 
daXe,  with  8  per  cent  interest  per  annum 
until  paid.  There  Is  a  recital  in  this  mort- 
gage that  it  was  "made  as  a  pro  tanto  cor- 
rection and  confirmation  of,  and  to  secure 
the  payment  of,  the  same  Indebtedness  men- 
tioned In  the  mortgage  deed  made  by  the 
said  parties  of  the  first  part  to  C.  B.  Rogers 
&  Co.,  dated  December  19,  1885,  and  record- 
ed tn  Book  Gr,  p.  335,  in  the  records  of  said 
county,  which  mortgage  deed  was  defective, 
in  that  it  failed  to  properly  describe  the 
mortgagees,  who  were  described  by  their 
firm  name,  and  not  as  individuals."  This 
mortgage  was  admitted  to  record  December 
18,  1888.  Tbe  third  mortgage  offered  in  evi- 
dence bears  date  December  15,  1888,  and 
was  recorded  on  the  18th  day  of  that  month. 
It  recites  that  "James  K.  Munnerlyn  Is 
Justly  indebted  to  said  party  of  the  second 
part  [C.  B.  Rogers  &  Co.]  in  tbe  sum  of  $4,- 
320,  which  Indebtedness  is  now  witnessed 
by  four  certain  promissory  notes  for  $1,080 
each,  dated  December  13th,  1888,  and  due, 
respectively,  at  six,  twelve,  eighteen  months, 
and  two  years  from  date;  the  payment 
thereof  being  secured  by  a  mortgage  exe- 
cuted December  13th,  1888,  by  said  James 
K.  Munnerlyn  and  Sarah  J.  Mimnerlyn,  his 
wife,  to  said  parties  of  the  second  part 
And  whereas,  the  said  parties  of  the  second 
part  consider  that  said  mortgage  upon  said 
property  therein  described  is  not  sufficient 
to  secure  them  tar  tbe  amount  due  upon  said 
notes,  now,  therefore.  In  consideration  of 
the  Indebtedness  above  described,  and  the 
further  conslderatlMi  of  one  dollar  in  hand 
paid,"  and  to  further  secure  said  Indebted- 
ness, the  mortgagor  Munnerlyn  conveys  all 
the  stock  in  trade,  of  goods,  wares,  and  mer- 
chandise, in  a  store  on  Cleveland  street. 
Clear  Water  Harbor,  upon  condition  of  de- 
feasance ui)ou  the  payment  of  said  notes.  It 
is  also  recited  in  this  mortgage  that  the 
mortgagor  shall  retain  possession  of  said 
granted  property,  but  on  default  of  payment 
of  said  notes,  w  any  attempt  on  his  part  "to 
sell  said  goods,  except  in  the  usual  retail 
way,  and  that  he  will  pay  over  the  money 
received  therefrom  to  the  said  parties  of  the 
sec(md  part  as  the  goods  are  sold,  or  to  re- 
move them  from  the  county  of  their  present 
location,  or  upon  any  seizure  of  them  by 
any  process  of  law,  then  the  said  parties  of 
the  second  part"  may  -  take  possession  of 
said  property.  The  other  mortgage  offered 
in  evidence  is  dated-  the  21st  day  of  Decem- 
ber, 1888,  and  conveys  four  lots  of  land  other 
than  those  mentioned  In  the  preceding  mort- 
gages, and  to  secure  the  payment  of  $4,320. 
In  it  the  following  recital  appears,  viz.; 
"This  mortgage  being  given  to  further  se- 
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cure  the  payment  of  the  notes  for  the  above 
amount  given  by  tbe  parties  of  the  first 
part  herein  on  December  ISth,  1888,  and  se- 
cured by  a  mortgage  of  even  date  herewith, 
said  notes  being  for  $1,080  each,  and  dated 
respectively,  six,  (6,)  twelve,  (12,)  eighteen 
(18)  months,  and  two  (2)  years  from  date, 
with  8  per  cent  Interest  until  paid." 

Objection  was  made  to  the  introduction  In 
evidence  of  the  fwegoing  mortgages,  on  the 
groimd  that  they  were  irrelevant.  The  court 
sustained  the  objection,  and  plaintiffs  ex- 
cepted. 

Plaintiffs  then  examined  the  defendant, 
Hunnerlyn,  who  testified,  In  substance,  that 
he  owed  Einstein  &  Lehman  the  amount  for 
which  suit  was  brought  He  made  tbe  mort- 
gage dated  December  19,  1SS5,  to  0.  B.  Bog- 
ers  &  Co.,  to  secure  $4,000.  Wife  of  C  B. 
Bogers  Is  sister  of  witness'  wife.  Bogers  not 
his  confidential  friend.  Witness  borrowed 
money  from  him  to  start  business.  The  four 
thousand  dollars  was  contracted  when  wit- 
ness bought  the  property  upon  which  mort- 
gage was  given.  The  property  was  bought 
from  A.  C.  Turner,  and  C.  B.  Rogers  &  Co. 
had  a  mortgage  on  it  for  $4500.  Witness 
assumed  this  debt,  and  the  Turner  mortgage 
was  released.  AU  the  mortgages  given  by 
witness  to  C.  B.  Bogers  &  Co.,  and  ofTered  to 
be  read  in  evidence,  were  given  to  secure  the 
same  debt  N(»ie  of  the  principal  paid,  but 
Interest  paid  up  to  the  last  time.  Stodc  In 
store  at  the  time  mortgage  was  given  had 
been  largely  sold  out,  and  new  stock  pui^ 
chased,  but  some  of  tbe  old  stock  still  on 
hand.  Witness  used  money  arising  from 
sales  of  goods  in  usu|d  course  of  business 
Beplenished  goods  from  time  to  time,  and 
continued  to  sell.  Had  no  communication 
from  O.  B.  Bogers  &  Co.,  when  mortgage 
waa  given,  about  recording  it  and  expected 
It  to  be  recorded.  Witness  was  trying  to 
moi-tgage  all  of  his  property  to  pay  his  cred- 
itors. If  they  would  give  him  time,  but  if 
not,  would  have  to  lo<A:  out  for  himself  and 
other  creditors.  Went  to  Duneden  with  P. 
S.  Coggins,  and  on  the  way.  consulted  with 
an  attorney  about  an  assignment.  A  mem- 
ber of  the  firm  of  C.  B.  Bogers  &  Ca  told 
witness  that  first  mortgage  given  to  tbe  firm 
had  some  legal  defects  In  it  and  witness 
made  a  new  mortgage,  correcting  defects  in 
the  old  one.  Coggins  informed  witness  that 
Eckman  &  Yetsburg  were  going  to  sue,  and 
he  (Munnerlyn)  thought  It  best  to  look  out 
for  himself.  He  had  always  intended  to  pro- 
tect C.  B.  Bogers  &  Cow,  as  they  had  be- 
friended him,  had  set  him  up  in  business, 
and  he  owed  them.  Witness  had  made  mort- 
gage to  Bank  of  Tarpon  Springs  for  $300, 
and  a  mortgage  to  some  other  parties,  on 
the  21st  day  of  December,  1888,  and  had 
paid  two  small  claims— one,  $50,  and  the 
other,  $109— in  the  fall  previous.  Had  four 
lots  and  five  acres  of  land,  and  hcHnestead 
and  exemptions,  at  the  time  of  giving  tbe 
mortgase  dated  December  21, 1888.    The  five 


acres  were  worth  about  $25  per  acre.  The 
title  was  In  witness.  Biul  bougbt  goods  from 
0.  B.  Bogers  &  Co.  from  time  to  time  since, 
giving  the  first  mortgage  in  1885,  and  had 
paid  for  them,  and  had  remained  in  posses- 
sion of  the  goods,  and  sold  In  the  usual 
course  of  business,  after  giving  Qie  mort- 
gages, up  to  levy  of  the  attachment  He  had 
made,  December  31,  I8881  an  assignment  of 
all  nls  property,  except  bis  exempticms,  for 
tbe  benefit  of  his  creditors,  preferring  first 
0.  B.  Bogers  &  Co.,  for  $4,320. 

Plaintiffs  again  offered  the  mortgages  In 
evidence  in  connection  with  the  foregoing 
testimony,  and,  on  objection  of  defendant, 
they  were  again  ruled  out  by  the  court  as 
irrelevant  Tbia  ruling  was  clearly  errone- 
ous. On  the  issue  before  the  jury,  the  mort- 
gages should  have  been  sulKnltted  to  them 
for  consideratioa.  Vide  Eckman  v.  Munn«r> 
lyn,  13  South  Bep.  922.  On  the  question  of 
a  fraudulent  intent,  as  a  matter  of  fact,  tiiey 
were  proper  for  the  consideration  MT  the 
Jury. 

Errors  are  assigned  on  the  charges  given 
by  the  court  to  the  jury,  but,  as  the  record 
falltt  to  show  any  proper  exceptions  in  the 
trial  court  to  the  charges,  they  are  not  prop- 
erly before  us.  On  the  Issue  of  the  traverse 
of  the  affidavit,  the  burd^i  of  proof  is  on  the 
plaintiffs,  and  boice  th^  have  the  opening 
and  conclusion. 

The  exclusion  of  the  mortgages  from  the 
consideration  of  the  jury  was  errw,  for  which 
the  case  must  be  reversed.  Tbe  other  as- 
signments of  error  it  is  not  deemed  neces- 
sary to  consider.  Tbe  Judgment  Is  reversedt 
and  a  uew  trial  awarded. 


STATB  ex  reL  PBMSAGOLA  ft  A.  R.  OO. 

et  al.  V.  WALKER,  Circuit  Judge. 

(Supreme  Court  of  Florida.     Oct  9.  1893.) 

Mandamus  —  Jurisdiction  of  Dependant — Cbs- 

TJOBARi  TO  Justice's  Court— Time  ot  Takimo. 

1.  A  peremptoiT  writ  of  mandamus  wiD 
not  be  granted  against  the  defendant  named 
in  the  aJternative  writ  when  he  has  not  sp- 
peared  in  the  action,  and  th»e  Is  no  evidence 
of  leKal  seryice  of  the  alternative  writ  on  him. 

2.  The  act  of  Jane  2,  1887,  limited  the 
time  for  talciiig  appeals  to  the  circuit  court 
from  judjfments  of  justices  of  the  peace  to  30 
days,  and  no  review  of  such  judgments  could 
be  had  by  a  writ  of  error  takea  after  the  ex- 
piration of  the  thirty  days. 

(Syllabus  by  the  Court) 

Ori^nal  action  in  the  name  of  the  state, 
at  the  relation  of  the  Pensacola  A  Atlantie 
Ballroad  Company,  against  David  S.  Walker, 
circuit  Judge,  for  mandamus  requiring  de- 
fendant to  entertain  a  writ  of  error  to  a 
Judgment  of  a  Justice  of  the  peace.  Jndg- 
ment  for  d^endant 

John  H.  Carter,  for  rdators. 

BANET,  0.  X  The  altematiye  writ  of 
mandamus  was  Issued  December  2,  18S9l 
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The  Indorsement  of  serrice  is  as  follows: 
"Executed  this  5th  day  of  December,  1889, 
by  serving  a  tme  tx>py  of  llie  within  manda- 
mua  on  David  S.  Walker,  circuit  judge.  Jo- 
seph Wllkins,  Sheriff  Es.  C!o.,  Fla." 

The  sheriff  of  BscamWa  county  was  not  at 
the  time  of  the  service  of  the  writ  the  sheriff 
of  tills  court,  nor  even  ex  officio  a  deputy  of 
our  sbniff,  as  he  is  now,  under  section  1324, 
Bev.  St.,  nor  Is  there  any  evidoice  that  he 
was  ever  d^utlzed  by  onr  sheriff  to  make 
the  service.  Theretoee  there  is  no  legal  evi- 
dence of  service  of  the  writ,  (Williams  v. 
Hut<^nsan,  26  Sla.  613,  7  South.  Rep.  852; 
GHbbens  v.  Pickett,  31  Fla.  147,  12  South. 
Bep.  17;  Tapp.  Mand.  p.  849,  marg.  p.  300,) 
even  If  it  be  tliat  such  a  writ  can  be  lawfully 
served  by  a  private  per8<»i  in  this  state,  as 
It  seems  can  be  done  In  some  Jurisdictions, 
(High,  Bztr.  Rem.  {  517.)  Oonseguently,  and 
in  view  of  the  fact  that  the  defendant  never 
appeared,  there  has  not  been  a  legal  basis 
for  proceeding  against  him.  It  will  be  ot- 
dered  aocordingiy. 

On  Motion  to  Amend  Return. 

Subsequently  to  the  flllng  of  the  above 
opinion,  the  relators  moved  to  amend  the 
return  of  service  of  the  alternative  writ  so 
as  to  show  that  it  was  In  fact  made  by  a 
proper  officer,  whereupon  the  court  rendered 
the  following  opinion: 

RANET,  0.  J.  The  rdators  have  moved  to 
amend  the  return.  Waiving  the  manifest 
insufficiency  of  the  motion  and  the  question 
of  the  abatement  of  the  proceeding,  in  view 
of  the  death  of  Judge  Walker,  the  motion 
must  be  denied,  toe  the  reason  that  a  writ 
of  error  does  not  lie  from  tlie  circuit  court  to 
review  the  judgment  of  a  justice  of  the 
peace.  The  constitution  of  1868,  as  amended 
tn  1875,  (section  8,  art  6,)  gave  the  circuit 
courts  flnsl  appellate  jurisdiction  in  all  civil 
cases  arising  in  a  court  of  a  justice  of  the 
peace  where  the  amount  or  value  of  the  proi^ 
erty  Involved  was  $25  and  upwards.  An  act 
of  February  10,  1877,  (section  105,  p.  630, 
McGleL  Dig.,)  provided  that  any  party  dissat- 
isfied with  a  judgment  of  a  justice  of  the 
peace  might,  within  10  days  after  the  entry 
of  the  judgment,  appeal  to  the  circuit  court 
of  the  county;  but,  to  make  his  appeal  effect- 
ual, be  or  his  agent  or  attorney  should  make 
and  ffie  with  the  justice  an  affidavit  that  he 
appeals  In  good  faith,  and  not  for  the  purpose 
of  delay,  and  also  file  a  specified  agreement, 
signed  by  one  or  more  sureties,  and  condi- 
tioned, it  the  appeal  should  be  dismissed  or 
Judgment  be  rendered  against  the  appellant, 
to  pay  the  amount  of  the  Judgment,  with 
Interest  and  all  costs,  and  guarantying  that 
the  appellant  would  comply  with  the  final 
Judgment  and  order  of  the  court.  In  1882 
this  court.  In  State  v.  Baker,  19  Fla.  19, 
decided  that  this  Jurisdiction  of  the  circuit 
court  was  merely  appellate,  and  did  not  ex- 
tend to  tiie  trial  of  the  cause  de  novo,  but 
T.138o.no.28— 59 


that  such  an  appeal  had  the  effect  of  a  com- 
mon-law writ  of  error,  and  that  upon  It  any 
errors  apparent  upon  the  record  were  exam-, 
inable.  See,  also.  State  v.  Yann,  Id.  29.  In 
1885,  by  an  act  approved  February  16th,  it 
was  provided  tliat  "appeals  by  bill  of  excep- 
tions" are  authorized  to  be  taken  from  the 
courts  of  Justices  of  the  peace  to  the  circuit 
courts,  "as  Is  now  provided  for  In  appeals 
from  the  circuit  courts  to  the  supreme 
court"  In  1885  the  constitution  was  re- 
vised, the  revision  taking  effect  January  1, 
1887,  and,  as  revised,  it  (section  11,  art  5) 
gives  the  circuit  coiu-ts  final  appellate  juris- 
diction in  all  civil  cases  arising  before  jus- 
tices of  the  peace  in  counties  In  which  there 
is  no  county  court;  and  subsequentiy,  In  the 
last  stated  year,  by  a  statute  approved  June 
2d,  it  was  enacted  that  any  person  should 
have  the  right  to  "appeal"  from  any  Judg- 
ment entered  by  any  Justice  of  the  peace  In 
this  state  In  all  dvU  actions  or  proceedings, 
and  that  "such  appeals  should  be  taken  to 
the  circuit  courts  by  bill  of  exceptions  In  the 
same  manner  and  within  the  same  time  as 
now  prescrilted  by  law  for  appeals  from  the 
circuit  courts  to  the  supreme  court;"  sucli 
statute  not  to  apply  In  counties  where  county 
courts  are  organized  \mder  section  IS  of  arU> 
de  5  of  the  constitution. 

In  our  judgment.  It  was  the  lntenti<Hi  of 
the  legislature  of  1877,  and  up  to  the  act  of 
1885,  If  not  to  ISiat  of  1887,  to  limit  the  time 
for  taking  inroceedinga  to  review  the  judg- 
ment of  a  justice  of  tbe  peace  to  10  days. 
Such  appeal,  as  we  have  seen,  had  the  effect 
of  a  common-law  writ  of  emr.  The  "ap- 
peal" or  "appeals"  from  the  circuit  to  the 
supreme  court,  referred  to  In  the  act  of  1887, 
are  statutory  appeals  In  cases  at  law,  and 
not  writs  of  error,  and  such  appeals  had  to 
be  taken  within  30  days  after  the  eatry  of 
Judgment  Much  more  than  this  period  had 
dapsed  after  the  entry  of  the  judgment  of 
the  Justice  of  the  peace  when  the  writ  of 
error,  wiilch  Judge  Walker  refused  to  enter- 
tain, was  taken,  and  we  think  he  did  not 
err  In  his  action.  We  do  not  mean  to  con- 
cede that  oxa  practice  has  at  any  time,  eltiier 
under  the  old  law  of  appeals  fnmi  Justices 
of  the  peace,  as  It  la  to  be  found  in  Thomp. 
Dig.  p.  474,  S  5,  M-  since,  recognized  a  verit 
of  err<»  as  the  proper  mode  of  reviewing  a 
Judgment  of  a  Justice  of  the  peace. 

The  motion  Is  denied. 


m  Ulas.  sao) 
NAGLE  et  al.  v.  BALL  et  al. 
(Supreme  (3oart  of  Mississippi.    Nov.  20,  1893.) 

ADM INIBTKAT0R8—  ClaIHB  AOAIRST  EsTATB  —  NS- 
OE88ITT   or  FbOOV  —  BBBAOB    OV    ADKIKtSTBA- 

tob'b  Bond. 

1.  The  bar  of  Ck>de  1880,  ||  2026,  2028, 
against  claims  against  the  estate  of  a  decedent 
which  hare  not  been  proved  within  the  pre* 
scribed  time,  cannot  be  waived  by  condnct  ot 
the  administrator,  however  misleading  or  de- 
signing. 

2.  The  owner  vt  a  claim  which  has  not 
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been  proyed  against  decedent's  estate  within 
the  prescribed  time  cannot  present  the  claim 
after  the  personalty  is  exhausted,  and  oomp^ 
a  sale  of  land,  under  the  proviso  of  Code  18S0. 
i  2028,  which  allows  the  owner  of  an  unregis- 
tered claim  to  be  paid  from  any  surplus  re- 
nuuning  after  the  payment  of  re^tered  debts. 
Ales  V.  Plant,  61  Miss.  259,  followed. 

3.  It  is  necessary  to  prove  a  claim  against 
the  estate  ot  deceased  within  the  prescribed 
time,  though  the  claim  is  for  a  debt  due  by  a 
firm  of  whidi  deceased  was  a  member. 

4.  An  administrator  who  writes  misleading 
and  dengning  letters  to  creditors  of  the  estate 
that  it  is  uiihecessaiT  to  prove  their  claims  in 
the  time  prescribed  by  law,  is  not  guilty  of  a 
breiidi  of  the  conditions  of  his  administrator's 
bcmd. 

Appeal  from  chancery  court,  Landerdale 
coiinty;   W.  T.  Houston,  Chancellor. 

Bin  by  T.  M.  Nagle  and  others  against  A. 
H.  Ball,  as  administrator  of  John  T.  Ball,  de- 
ceased, and  others,  for  the  payment  of  clalmC' 
against  deceased.  Decree  for  defendants. 
Plaintiffs  appeaL    Affirmed. 

Cochran  &  Bozeman,  for  appellants.  Miller 
&  Baskln,  for  appellees. 

WOODS,  J.  We  fail  to  discover  the  fraud 
supposed  by  coimsel  for  appellants  to  hare 
been  practiced  by  A.  H.  Ball,  administrator, 
on  complainants.  In  inducing  tbem  not  to  pro- 
bate their  claims  until  barred  by  sectlonu 
2020;  2028,  Code  1880.  In  a  single  instance, 
only,  in  all  the  lett»s  filed  in  the  record.  Is 
there  any  reference  to  the  j?ropriety  or  neces- 
sity of  probating  any  claim  against  any  per- 
son. In  the  letter  of  September  1,  1890,  from 
A.  H.  Ball  to  James  Ohlen  &  Sons,  that  soU- 
taiy  reference  is  fbund,  and  In  these  words: 
"It  wiU  not  be  necessary  for  you  to  probate 
any  a/c  against  Jno.  T.  Ball  &  Co.,  as  I,  as 
the  surviving  partner,  have  a  right  to  settle 
anything  against  the  firm."  It  is  manifest 
that  this  was  an  expression  of  opinion  by  a 
surviving  partner  as  to  his  power  to  liquidate 
the  firm  debt,  without  the  necessity  of  the 
same  being  probated  In  order  to  his  so  do- 
ing. But  If  the  letters  were  of  the  (Character 
which  counsel  suppose,  their  rights  would 
not  in  any  manner  be  affected  thereby.  The 
opinions  of  the  administrator  are  of  no  value 
when  opposed  to  an  express  rule  of  law. 
The  administrator  cannot  waive  the  absolute 
bar  created  by  statute  for  the  protection  of 
estates  of  decedents.  He  cannot  abrogate  a 
positive  rule  of  law  requiring  probate  of 
claims  within  the  prescribed  period  by  con- 
duct of  bis  own,  however  misleading  or  de- 
signing. The  creditors  are  bound  to  obey 
the  plain  requirements  of  the  statute.  They, 
as  all  others,  were  supposed  to  know  the  law 
prescrlljed  for  their  guidance.  But,  if  fhey 
did  not,'  «^nd  the  administrator  advised  or 
Induced  them  to  omit  to  probate  their  claims, 
(tbough  he  did  not  in  the  case  at  bar,)  where 
Is  tbe  authority  to-be  found  for  exempting 
them  from  the  operation  of  a  positive  statute. 
Which  is  universal  in  its  application? 

The  prayer  of  the  petitioners  for  a  sale  of 
tbe  lands  belonging 'to  the  estata  of  Jobn  T. 


Ball,  deceased,  was  properly  denied  by  the 
decree  of  the  court  below  sustaining  the  de- 
murrer to  this  part  of  the  petition.  This  con- 
tention must  be  regarded  as  being  now  defi- 
nitely settled  in  this  state.  This  very  ques- 
tion was  determined  in  the  case  of  Ales  v. 
Plant,  61  Miss.  259,^  which  counsel  asks  us 
to  overrule.  The  request  Is  not  to  be  com- 
piled with.  Tbe  rule  announced  in  that  cams 
has  been  accepted  and  acted  upon  for  10 
years,  and  during  that  pwiod  a  revision  of 
our  Code  of  laws  has  been  made,  and  the  sec- 
tions of  the  Code  of  1880,  InteriHreted  in  the 
case  referred  to,  have  been  bodily  brought 
forward  Into  the  later  Code,  without  change 
or  modification.  We  are  bound  to  suppose 
that  they  were  brought  forward  unaltered  In 
the  later  Code  with  the  full  knowledge  of  the 
legislature  that  they  had  received  the  con- 
struction placed  upon  them  in  Ales  y.  Plant. 
The  door  to  further  controversy  on  this  sub- 
ject is  now  closed.  The  belated  creditors 
cannot  have  sale  of  the  lands  of  the  estate 
of  the  decedent 

The  idea  advanced  by  counsel  as  to  the 
nonnecessity  for  the  probate  of  a  claim 
against  the  estate  of  a  decedent,  because  of 
its  being  for  a  debt  due  by  a  firm  of  which 
the  deceased  was  a  member,  has  the  charm 
of  novelty,  at  least  We  do  not  see,  bow- 
ever,  why  an  Individual  creditor  must  pro- 
bate his  claim,  and  a  firm  creditor  need  not 
In  the  former  case  the  claim  is  barred  unless 
probated  In  12  months;  in  the  latter  case 
the  claim  is  not  barred,  though  not  probated. 
The  distinction  is  purely  arbitrary  and  imag- 
inary. The  case  of  Corson  t.  B«8on,  86  Gal. 
433,  25  Fac.T,  gives  no  countenance  to  tliis 
contention.  The  oounsel  misoonc^ves  the  Is- 
sues involved  in  ttiat  case,  and  the  dedalon 
of  the  court  upon  them.  Said  the  court: 
"The  claim  of  A.  Benson  &  Son  was  not  a 
claim  against  ttie  estate  of  O'Brien,  but 
against  the  firm  of  which  be  had  been  a 
member;  and  consequently  did  not  come 
within  tlie  purriew  of  tliat  section,"  (one 
requiring  presentation  of  daims  on  con- 
tracts against  estates  of  deceased  pa«ons 
within  a  specified  time.)  And,  again:  "As 
there  was  no  claim  made  against  the  estate 
of  the  deceased  partner,  the  executors  of  bis 
will  were  not  necessary  parties  to  the  cross 
action;  and  the  same  end  could  have  been 
attained  by  proceeding  against  the  two  snr- 
vtving  partners  alone."  Plainly,  the  court 
means  that,  as  the  claim  was  against  the 
firm  of  which  the  deceased  was  a  memlicr. 
and  not  against  his  estate,  there  was  no 
necessity  for  reqoiring  presentation  of  the 
demand  to  the  personal  representatives  of 
the  deceased. 


'  In  Ales  V.  Plant  the  court  held  that,  nnder 
the  proviso  of  Code  1880,  {  2028,  which  allows 
the  owner  of  an  miregistered  claim  to  be  paid 
out  of  any  surplus  ramaiuing  after  the  payment 
of  the  registered  debts,  he  cannot,  by  present- 
ing his  claim  after  the  personalty  is  exhausted, 
oompel  the  sale  of  Umd. 
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The  otoitentlon  of  appellants'  connsel  as  to 
liability  on  the  part  of  Robinson  and  Har- 
ris, the  sureties  on  the  administrator's  bond, 
cannot  be  seriously  considered,  lliat  the  ad- 
ministrator was  guilty  of  a  breach  of  the 
conditions  of  bis  bond  in  that  he  wrote  mis- 
leading and  designing  letters  to  creditors, 
whereby  they  were  begrniled  into  a  sense  of 
faJae  security,  and  that  his  sureties  are  thus 
made  amenable  to  the  pemilties  of  a  breach 
of  the  bond,  is  utterly  unsound.  It  is  purely 
fanciful.  The  petition,  as  a  bill  to  cancel  a 
conveyance  in  trust  from  A.  H.  Ball  to  his 
wife,  alleged  to  be  fraudulent,  and  praying 
subjection  of  the  lands  conveyed  thereby  to 
complainants'  demands,  was  retained  by  the 
chancellor,  and  properly.  This  was  the  ex- 
tent of  the  right  of  the  complainants  to  tn- 
Toke  the  aid  of  a  court  of  equity,  and  this 
right  the  learned  court  preserved  to  com- 
plainants. In  every  respect  the  decree  of 
the  court  below  is  approved  by  us.   Affirmed. 


PATTY  V.  JONES  et  al. 

(Supreme  Court  of  Blississippi.  Oct  10,  1893.) 
Fbomissort  Notbs— Tsanbtib. 
Plaintiff's  intestate,  who  was  trustee  for 
several  Donors,  and  had  loaned  out  the  trust 
funds,  declared  hla  intention  of  creatine  a  trust 
fund  for  the  payment  of  Us  trust  indebtedness 
oat  of  Chattanooga  property  and  two  notes 
owned  by  him,  and  executed  a  conveyance  of 
the  property  to  B.  Plaintiff  thereafter  pur- 
chased of  B.  the  Chattanooga  property'  and 
notes,  which  were  transferred  to  her  by  B.  By 
mistake,  no  mention  of  the  notes  was  made  in 
either  the  conveyance  to  the  trustee  or  the  con- 
veyance to  plaintiff.  Held,  that  plaintiff  ao- 
quired  no  title  to  the  notes,  and  must  account 
for  them  as  property  of  intestate's  estate. 

Appeal  from  chancery  court,  Noxubee  coun- 
ty! T.  B.  Graham,  Chancellor. 

Settlement  of  the  estate  of  R.  C.  Patty, 
deceased.  J.  H.  Jones  and  others,  creditors, 
excepted  to  the  inventory  filed  by  Ella  H. 
Patty,  administratrix.  From  a  Judgment 
sustaining  the  exceptions,  and  directing  her 
to  Inventory  and  account  for  certain  notes, 
the  administratrix   appeals.    Affirmed. 

R.  O.  Patty  died  December  31,  1890,  intes- 
tate. For  many  years  prior  to  his  death  he 
bad  been  chancery  <derk  of  Noxubee  coun- 
ty, Miss.,  and,  as  such,  guardian  of  a  num- 
ber of  minors,  and  of  persons  non  compoS, 
and  had  been  commissioner  in  a  nombw  of 
cases.  In  the  fall  of  1890  h»  became  sick, 
and  gradually  grew  worse.  His  term  of  of- 
fice expired  on  January  1,  1891.  Knowing 
that  he  would  have  to  account  and  settle  up 
his  guardianships  and  other  matters  as  chan- 
cery clerk,  and  apprehending  that  he  would 
not  live,  he  sent  for  one  W.  H.  Bogle  and 
some  other  friends,  and  exi^alned  to  them 
that  he  did  not  know  exactly  how  his  trust 
matters  stood,  and  that  he  desired  to  make 
provision  for  meeting  any  balances  that 
might  be  due  by  him  on  a  settlement  with 
an;  of  his  wards,  and  also  for  debts  due  to 


two  widow  ladles.  He  explained  that  he  had 
loaned  the  trust  funds  that  were  in  his 
hands,  and  held  the  notes  of  the  various 
borrowers,  and  that  he  desired  to  turn  over 
all  these  notes  to  provide  a  common  fund 
out  of  which  to  pay  the  various  trust  in- 
debtedness. He  also  explained  that  he  had 
for  a  number  of  years  been  Jointly  interested 
with  several  others  in  various  investments 
and  speculations  in  the  city  Of  Chattanooga, 
Tenn.,  buying  and  selling  various  properties 
and  stocks.  Among  other  property  thus  held 
by  him  Jointly  with  other  parties  ■were  two 
unpaid  notes  of  $4,750  each.  Mr.  Patty  de- 
sired to  turn  over  all  his  Chattanooga  inter- 
ests in  the  same  way,  to  provide  a  l^und  for 
meeting  his  trust  indebtedness.  It  was  final- 
ly agreed  that  aU  Mr.  Patty's  Interest  in  the 
Chattanooga  property,  including  the  two 
notes  referred  to,  should  be  turned  over  to 
W.  H.  Bogle  as  trustee,  and  the  notes  taken 
from  the  parties  at  home  should  be  turned 
over  to  B.  J.  Allen  as  trustee,  all  the  trusts 
being  for  the  purpose  of  providing  for  a 
fund  to  meet  any  balances  that  might  be 
found  due  to  any  of  his  wards,  or  to  the  two 
ladles.  A  paper  was  drawn  up  conveying 
the  aforesaid  property  to  Bogle  and  Allen, 
respectively.  Mrs.  Ella  H.  Patty  afterwards 
purchased  all  the  Chattanooga  property,  in- 
cluding the  two  notes,  and  they  were  trans- 
ferred to  her  by  Bogle,  the  trustee.  In  draw- 
ing the  paper  for  Mr.  Patty  to  sign,  and  in 
making  the  transfer  to  Mrs.  Patty,  by  Inad- 
vertence and  mistake  no  mention  was  made 
of  the  two  notes.  Mrs.  E.  H.  Patty  was  ap- 
pointed administratrix  of  her  husband's  (R. 
C.  Patty's)  estate,  and  in  making  out  her  in- 
ventory did  not  include  as  belonging  to  R. 
0.  Patty's  estate  the  two  notes,  thinking  she 
bad  bought  them.  The  appellees,  as  credit- 
ors of  R.  0.  Patty,  filed  exceptions  to  the  in- 
ventory, alleging,  among  other  exceptions, 
that  the  administratrix  had  failed  to  in- 
ventory all  the  notes  and  accounts  belonging 
to  the  estate.  On  the  hearing,  the  chancel- 
lor sustained  the  exceptions,  and  directed 
the  administratrix  to  Inventory  and  account 
for  R.  C.  Patty's  interest  in  the  two.'UOtes. 
The  appellees  also  excepted  to  the  report,  In 
that  it  did  not  include  several  horses  and 
other  personal  property  belonging  to  the  es- 
tate. This  exception  was  sustained  to  the 
extent  of  requiring  the  administratrix  to  .ac- 
count for  two  mules,  two  wagons,  and  a 
horse,  and  some  household  furniture.  The 
horse  required  to  be  inventoried  was  diaim- 
ed  by  W.  B.  Patty,  a  son  of  R.  C.  Patty. 
The  administratrix  appealed  from  the  decree 
requiring  her  to  inventory  the  Interest  of  R. 
C.  Patty  in  the  two  notes  and  the  horse 
claimed  by  W.  B.  Patty. 

A  0.  Bo^e,  for  appellant.  Rives  &  Rives, 
for  appellees. 

COOPER,  J.  It  is  not  to  be  doubted,  on 
the  evidence,  that  Mr.  Patty  Intended  to  as- 
sign his  inttfest  In  the  notes  in  controversy 
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to  Mr.  Bogle;  but  by  mistake  they  were  not 
mentioned  in  the  writing  he  executed,  and 
there  Is  no  hint  of  any  other  act  by  which 
they  were  transferred.  It  is  unfortunate 
that  the  appellant  has  acted  upon  the  as- 
sumption that  Bogle  had  authority  to  trahs- 
fer  to  her  that  int^est,  but  the  consequence 
of  her  mistake  cannot  be  relieved  against  in 
this  proceeding.  On  the  evidence,  we  think 
the  h(»!«e  claimed  by  the  son  of  the  lntes> 
tate  was  properly  directed  to  be  returned  as 
the  iH-operty  of  the  intestate.  The  decree  is 
affirmed. 


ADAMS,  State  Revenae  Agent,  v.  LOUIS- 

VILLB,  N.  O.  &  T.  ^Y.  CO, 

(Supreme  Conrt  of  Mississippi.    Oct.  30, 1883.) 

TBUOaXFB  COMPAKIES — TAXATION. 

A  railroad  company  operating  a  tele- 
graph line  for  its  trains,  and  not  for  profi^ 
is  not  a  "telegraph  company  operatiug  •  •  * 
miles  of  wire,  and  therefore  suDject  to  taxa- 
tion, as  such,  under  Acts  188S,  c  H. 

Appeal  from  circuit  court.  Hinds  coonty; 
I.  B.  Chrlsman,  Judge. 

This  action  was  brought  by  Wirt  Adams, 
slAte  revenue  agent,  against  the  Louisville, 
New  Orlear.3  &  Texas  Railway  Company  to 
recover  privilege  taxes  alleged  to  be  due  and 
In  arrears  by  the  company  as  a  telegraph 
company.  The  first  count  m  the  declaration 
demands  the  sum  of  $3,600,  as  due  the  state, 
being  for  ?1  per  mile  on  600  miles  of  wire,  for 
each  of  the  six  years  from  1886  to  1891,  in- 
clusive, under  Acts  1886,  c.  2,  p.  12.  The 
second  count  demanded  the  sum  of  $900  as 
due  the  Yazoo-Mississlppl  delta  levee  board, 
being  $150  per  annum  for  each  of  the  same 
years,  under  Acts  1886,  p.  102.  Judgment 
for  defendant.     PlalntllT  appeals.     Afilrmed. 

Defendant's  pleas  wete  as  follows:  To  the 
first  plea:  (1)  A  general  denial  that  the  de- 
fendant exercised  Its  franchise  as  a  telegraph 
oompbny.  (2)  An  exempttoin  from  taxation, 
under  section  21  of  the  duixter  of  Ifie  Mobile 
&  NorUiwestem  Ralhroad  Company,  extend- 
ed to  the  defendant  company;  and,  further, 
tiiat  the  telegraph  lines  mentioned  were  tised 
by  the  defendant  as  an  Indispensable  part  of 
its  machinoy  for  the  safe  and  expeditious 
moving  of  its  trains;  and  that  the  affidavits 
required  by  the  statute  bad  been  made,  and 
the  receipts  delivered  to  the  defendant.  (3) 
Payment.  To  the  second  count:  (1)  A  gen- 
eral denial  that  the  defendant  exercised  Its 
franchise  as  a  telegraph  company  in  busi- 
ness for  profit  (2)  Payment.  (3)  As  to  the 
taxes  of  1886, 1887, 1888,  and  1889,  the  three- 
years  statute  of  UmltatlMi.  (4)  As  to  the 
taxes  of  1886,  the  six-years  statote  of  limita- 
tion. 

Oalhoon  ft  Green,  for  appellant  Mayea 
ft  Harris,  fbr  appellee. 

CAMPBELL,  O.  J.  The  appellee,  during 
the  time  In  which  it  is  alleged  that  the  claim 


sued  for  arose,  wa)s  not  a  'telegraph  com- 
pany operating  •  •  •  miles  ot  wire," 
within  the  meaning  of  chapter  3  of  the  Acts 
of  1888,  and  therefore  was  not  liable  to  tba 
tax  imposed  on  such  oompauies.    Affirmed. 


C71  Uln.  Ml) 
a  0.  KELLT  BANKINO  CO.  v.  HOLLINOEt- 
WORTH  et  al.,  (ROBINSON  et  aL, 

Interveners.) 

(Suprane  Court  of  Mississippi.    Oct  30,  1893.) 

Attachmsnt  —  O-ARNiBHianra — Alias  Wbiis— Is- 

SUANCB— Clbbks— SUEKlPrS. 

1.  Code  1892,  {  2131,  provides  that.  If  at 
the  time  of  issuing  a  writ  of  attachment  the 
attaching  creditors  shall  suggest  that  any  per- 
son is  Indebted  to  the  debtor,  the  officer  issuing 
the  writ  of  attachment  shall  insert  a  command 
to  summon  such  person  to  appear.  Section  134. 
prescribing  the  form  of  an  attachment  writ,  re- 
quires certain  things  to  be  done  if  it  is  issued 
by  a  clerk,  and  provides  that  on  demand  of 
plamtifE  it  may  embody  a  garnishment  Sec- 
tion 135  provides  that,  where  plaintiff  desires  to 
garnish  other  persons^  the  clerk  of  the  court 
to  which  the  attachment  writ  is  returnable  «nav 
issue  alias  writs.  Hdd,  that  the  functions  of 
the  clerk  were  not  limited  to  inserting  in  a  writ 
of  attachment  a  command  to  summon  the  per- 
son suggested  as  garnishee,  but  that  he  can  is- 
sue a  writ  of  garnishment  as  part  of  an  alias 
writ  of  attachment,  the  provision  of  section  136 
authorizing  the  officer  receiving  the  writ  of  at- 
tachment to  "summon,  as  garnishees,  by  writs 
of  garnishment,  to  be  issued  and  served  bj  him- 
self," being  confined  to  cases  where  the  officer 
receiving  a  writ  of  attachment  with  no  sugges- 
tion contained  in  it  of  any  garnishment,  may  be 
requested  to  summon  as  garnishees  persons  then 
suggested  to  him. 

2.  Where  the  clerk  applied  to  for  an  alias 
writ  issues  a  writ  of  garnishment  omitting  the 
alias  writ  of  attachment,  it  will  be  defective, 
but  not  void. 

Appeal  from  circuit  court,  Attala  coonty; 
0.  H.  Campb^,  Judge. 

Action'  by  the  O.  C.  Kelly  Banking  Com- 
pany against  HoUlngsworth  &  Son.  On  mo- 
tion of  plaintifF  for  Judgment  against  gar- 
nishees, J.  M.  Robinson,  Norton  &  Go.  inta>> 
vened.  Tliere  was  Judgment  for  InterTeners, 
and  plaintiff  appeals.    Reversed. 

On  August  16,  1893,  the  C.  C.  KeUy  Bank- 
ing Company  sued  out  an  {..ttachment  against 
HoUlngsworth  &  S<hi,  merchants,  and  levied 
it  on  their  stock  of  merchandise,  book  ac- 
counts, etc  rme  affidavit  was  made  before 
the  circuit  court  of  Attala  county,  and  the 
writ  of  attachment  was  issued  by  said  derk, 
and  was  executed  by  the  sheriff  of  said  coun- 
ty. The  mwchandise,  etc.,  levied  on  by  plain- 
tiff not  being  sufficient  to  satisfy  its  demand, 
its  attorneys  selected  a  number  of  names  from 
the  books  of  said  HoUlngsworth  &  Son,  who 
appeared  by  said  books  to  be  indebtea  to 
HoUingsw(»'th  &  Son,  and  gave  the  list  to 
the  circuit  court,  who,  by  the  directioa  of 
said  attorneys,  flUed  out  the  blank  for  sng- 
gesUon  for  a  writ  of  garnishment  attached 
to  the  original  affidavit  in  the  attachment 
suit  on  ffie  in  his  cAce,  by  inserting  the 
words,  "the  names  h«reto  attached  on  se^ 
arate  sheet,"  and  attached  to  said  affidavit 
and  suggestion  a  sheet  containing  the  name* 
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obtained  from  the  said  attached  bo(As,  fuad 
attached  said  sheet  to  a  writ  of  garnishment, 
which  was  at  that  time  Issued  by  the  said 
clerk.  There  was  no  alias  writ  of  attach- 
ment This  writ  was  placed  in  the  hand  of 
the  sherifT,  by  whom  it  was  executed  as  di- 
rected. One  Henry  Miller,  who  hod  been 
thus  garnished,  answered,  admitting  an  In- 
debtedness to  .said  Holllngsworth  &  Son  of 
X73.  J.  M.  Robinson,  Norton  &  Co.  subse- 
quently obtained  a  judgment  In  attachment 
against  Holllngsworth  &  Son,  and  had  a 
writ  of  garnishment  served  on  said  Miller. 
This  writ  was  issued  €ind  executed  by  the 
sheriff  of  said  county.  On  the  hearing  of  a 
motion  by  plaintiff  for  a  first  Judgment 
against  the  garnishees  in  attachment  for 
the  amounts  admitted  by  them  to  be  due 
Holllngsworth  &  Son  and  against  said  Henry 
Miller,  who  had  admitted  in  open  court  an 
Indebtedness  of  $73  to  the  defendants  in 
attachment,  J.  M.  Robinson,  Norton  &  Co. 
were  admitted  to  Intervene— and  contest  the 
said  motion.  The  Interveners  claimed  that 
they  should  be  p»mitted  to  take  first  and 
absolute  Judgment  against  Miller,  notwith- 
standing the  alleged  prior  service  on  said 
garnishee  of  a  writ  of  garnishment  in  the 
attachment  suit  of  the  C.  C.  Kelly  Bank- 
ing Compamy  against  Holllngsworth  &  Son, 
because  their  writ  of  garnishment  in  their 
attadiment  suit  was  issued  and  served  by 
the  sheriff  of  Attala  county  in  the  regular 
form  prescribed  by  the  statute,  and  because 
the  writ  of  garnishment  served  on  Miller 
In  the  attachment  suit  of  C.  C.  Kelly  Bank- 
ing Ca  V.  HoUlngswMth  &  Son  was  not  is- 
sued by  the  sheriff,  but  was  issued  by  the 
circuit  derk,  and  executed  by  the  sheriff, 
and  because  of  the  manner  In  which  the 
writ  of  garnishment  In  the  attachment  suit 
of  O.  C.  Kelly  Banking  Co.  v.  Hollings- 
yroeHi  &  Son  was  Issued  and  executed;  con- 
tending that  the  writ  was  for  the  reasons 
afwesald  void.  The  court  overruled  plain- 
tiff's motion  for  a  first  and  absolute  Judg- 
ment, and  quashed  the  writ  of  garnishment 
Issued  by  the  circuit  clerk,  and  quashed  the 
return  of  the  Sheriff  on  said  vrrlt,  holding  it 
to  be  void,  and  that  no  other  ofilcer  than  the 
sheriff  could  issue  a  writ  of  garnishment  un-' 
der  the  Code  of  1892.  The  court  gave  the  In- 
terveners a  first  and  absolute  Judgment 
against  Henry  Miller. 

Dodd  &  Annlstead,  for  appellant  Oalhoon 
&  Qreen,  for  appellees. 

WOODS,  X  The  eoDtratlon  of  appellees 
is  that  the  derk  of  a  circuit  court  is  abecdute- 
ly  powerless  to  issue  a  writ  of  garnishment, 
under  the  various  provisions  of  the  Code  of 
1892  on  that  subject  His  functl<Mi8  are  lim- 
ited, it  is  said,  to  inserting  in  a  writ  of  at- 
tachment a  command  to  summon  the  person 
suggested  as  garnishee,  but  this  he  can  do 
only  at  the  time  of  issuing  a  writ  of  attach- 
ment Under  section  136  of  the  Code  of 
1882;  according  to  this  view,  the  sheriff  alone 


can  issue  writs  of  garnishment  This  inter- 
pretation is  too  literal  and  narrow.  Every 
attachment  writ  is  a  writ  of  garnishmmit 
also.  It  may  not  be  completed  so  as  to  em- 
body the  names  of  those  to  be  summoned  as 
garnishees,  but  immemorlally  it  has  served 
the  purposes  of,  and  been  held  and  treated 
as,  a  writ  of  garnishment  Section  2131* 
clearly  authorizes  the  clerk  to  Issue  a  writ 
of  gamlEOiment  as  part  of  the  writ  of  attach- 
ment, and  this  has  been  the  only  writ  of 
garnishment  authorized  or  known  to  our 
law  prior  to  the  adoption  of  the  Code  of 
1882.  This  Becti(«  2181,  Code  1882,  Is  a  lit- 
eral transcript  of  the  law  long  prevailing  in 
this  state,  and  found  In  section  2422,  Code 
1880.  The  same  statute,  in  the  same  words, 
is  found  in  section  1430,  Code  1871,  and  sub- 
stantially in  the  Code  of  1857,  and  Hutchin- 
son's Code  of  1848.  We  will  not  be  author- 
ized to  give  section  136,  Code  1892,  which 
authorizes  the  officer  receiving  the  writ  of 
attechmmt  to  "summon,  as  garnishees,  by 
writs  of  garnishment,  to  be  Issued  and  serv- 
ed by  himself,"  such  rigid  and  literal  con- 
struction as  will  destroy  the  force  and  ef- 
fect of  the  language  of  sections  2131,  134,' 
135,'  Code  1892,  as  the  same  have  been  un- 
derstood and  acted  upon  In  the  courts  of 
the  country  for  a  half  century  or  more. 
The  writ  of  the  C.  C.  Kelly  Banking  Com- 
pany, which  is  thought  to  be  void  by  the 
interveners  herein,  was  an  imperfect  alias 
writ  of  attachment  and  garnishment  Prop- 
erty insufficient  to  satisfy  the  Kelly  Banking 
Company's  debt  having  been  levied  on  under 
a  first  writ,  under  sectlcm  135,  Code  1892, 
tlie  attaching  creditor  applied  to  the  clerk 
who  issued  his  first  writ  tor  an  alias  wr}t, 
and  the  clerk  issued  what  be   mistakoily 

'  Code  1892, 1  2131,  provides:  "U.  at  the  time 
of  issuing  a  writ  of  attachment,  the  attaching 
creditor  shall  suggest  that  any  person  is  in- 
debted to  the  debtor,  or  has  property  of  the 
debtor  in  bis  hands,  or  knows  or  any  other  per- 
son 80  indebted  or  who  has  effects  or  property 
of  the  debtor  in  his  hands,  the  officer  issuing 
the  writ  of  attachment  shall  insert  therein  a 
command  to  snmmou  such  person  to  ai4>ear  on 
the  return  day  of  the  attachment,  to  answer 
accordingly." 

'Section  134y  after  prescribing  the  form  of 
the  writ  of  attachment,  provides:  "The  writ 
shall  be  signed  by  the  officer  granting  the  same, 
or,  if  issued  by  a  clerk  or  his  depaty,  shall  be 
dated,  signed,  and  sealed  aa  other  writs;  and 
an  attachment  sliall  not  be  quashed  or  abated 
for  want  of  form  if  the  substantial  matters 
expressed  in  the  foregoing  precedent  be  con- 
tained therein;  and,  on  the  demand  of  thej^ain- 
tiff,  said  writ  may  embody  a  garnishment. 

*  Section  135  provides:  "The  officer  grantiag 
an  attachment  may  issue  duplicate  writs  to  any 
other  county  In  wolch  the  defendant  may  have 

Property  or  debts  dne  him.  which  writs  shall 
e  returnable  to  the  oonrt  to  which  the  original 
is  returnable,  and  shall  be  executed  and  re- 
turned in  like  manner;  and  where  the  attach- 
ment has  not  been  executed,  or  where  no  prop- 
erty has  been  fonnd,  or  not  sufficient  to  satisfy 
the  debt,  or  where  the  plaintiff  desites  to  gar- 
nlsh  other  persons,  the  clerk  of  the  court  to 
which  the  same  Is  returnable  may  issue  alias 
writs  to  the  same  or  other  counties  without  a 
renewal  of  the  bond  or  affidavit" 
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supposed  to  be  the  proi>er  writ  He  tesned 
a  writ  of  gamlahment,  and  omitted  the 
alias  writ  of  attacbment  The  writ  isAued 
was  defective,  but  not  void.  It  might  have 
beeh  amended  on  motion.  To  make  the  new 
proiTlsion  found  in  aection  136,  Code  1892, 
harmonious  with  sections  134,  135,  and  2131, 
we  must  confine  the  operation  of  section 
136  to  those  cases  where  the  officer  re- 
ceiving a  writ  of  attachment,  with  no  sug- 
gestion contained  in  it  of  any  garnishment, 
may  be  requested  to  summon  as  garnishees 
persons  who  may  be  then  suggested  to  him. 
His  action  tn  issuing  writs  of  garnishment 
in  such  cases  will  harmonize  with  the  long 
understood  and  applied  meaning  of  the  other 
sections  touching  the  issue  of  writs  of  at- 
tachment and  garnishment.  Els  action  will 
thus  supplement,  rather  than  supersede,  the 
never  before  assailed  power  of  the  clerk  of 
the  circuit  court  to  issue  attachment  and 
garnishment  writs.  He  wUl  issue  writs  of 
garnishment  when  the  clerk  has  not  Re- 
versed and  remanded. 


(71  Hiss.  2«) 

NEWMAN  et  al.  v.  TILLMAN  et  al. 
(Supreme  Court  of  Mississippi.    Oct.  30,  1883.) 

AOBNI  OT  AdMINISTBATOK— C0U.EOTION    OV  NOTB 

Dub  Estath — ^LiABtLirr  to  Heirs. 

An  adminlslzator  and  deceased's  widow, 
who  was  guardian  of  his  minor  heirs,  were 
partners.  The  administrator  sent  for  collection 
to  nonresidents,  with  whom  his  firm  did  busl- 
neas,  a  note  of  which  deceased  was  payee.  It 
was  not  ind<H:8ed  by  the  payee  or  administrator. 
When  coliected,  such  nonresidents,  in  the  course 
of  business,  accounted  for  the  proceeds  to  such 
firm,  which  misappropriated  them.  Held,  ithat 
such  nonresidents  were  chargeable  with  notice 
of  'the  true  ownership  of  the  note,  and  were  lia- 
ble to  such  minor  heirs  for  two-thirds  of  snch 
proceeds. 

Appeal  from  ciiancery  court  Washington 
county;   W.  R.  Trigg,  ClianceUor. 

Action  by  James  W.  Tillman  and  J.  F.  Till- 
man, minor  heirs  of  J.  S*.  Tillman,  deceased, 
by  their  next  friend,  against  H.  &  C.  New- 
man and  others,  to  recover  two-thirds  of  the 
amount  collected  by  defendants  on  a  certain 
note  belonging  to  deceased's  estate.  From 
a  Judgment  for  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

Defendants  are  residents  ofNew  Orleans,  in 
the  state  of  Louisiana,  and  collected  a  certain 
proml88(H7  note  executed  by  J.  T.  and  E.  H. 
Manor  on  the  17th  day  of  January,  1883,  pay- 
able to  J.  F.  Tillman,  the  father  of  plaintiffs, 
who  died  In  1884,  intestate,  leaving  surviving 
him,  as  bis  only  heirs,  plaintiffs  and  their 
mother,  Mrs.  Amanda  Tillman.  The  latter 
qualified  as  guardian  of  plaintUCs.  William 
Woods  qualified  as  administrator  of  the  es- 
tate of  J.  P.  Tillman,  deceased,  In  1884,  and 
was  discharged  by  final  decree  in  1888.  The 
said  guardian  and  administrator  composed 
the  firm  of  William  Woods  &  Co.,  and  de- 
fendants wwe  their  commission  merchants. 
Some  time  during  the  year  1887,  William 
Woods  delivered  the  note  to  d^andanta,  un- 


indorsed by  the  payee  or  the  administrator, 
for  collection.  For  the  ptirpose  of  paying 
the  note,  J.  T.  Manor,  who  had  a  credit  with 
defendants,  drew  his  drafts  successively  on 
tliem,  by  whldi  tiiey  were  directed  to  pay 
to  themselves,  for  account  or  credit  ot  Wil- 
liam Woods  &  Co.,  the  sums  specified  there- 
in; and,  when  the  sums  drawn  for  equaled 
the  amount  called  tot  In  the  note,  It  was 
surrendered  to  Manor.  Xbe  sums  paid  by 
the  drafts  wwe  accounted  for  to  the  said 
guardian  and  administrator,  being  placed  to 
the  credit  of  William  Woods  &  Co.,  and  a 
statement  of  the  account  showing  said  cred- 
its was  sent  to  Woods  &  Co. 

F.  E.  Larkin,  for  appellants.  Tetger  & 
Percy,  for  appellees. 

WOODS,  J.  The  only  question  thought  to 
be  debatable  is  a  very  narrow  one,  and 
readily  resolvable.  The  note  left  wltb  the 
Newmans  for  collection  was  on  its  face  pay- 
able to  the  order  of  J.  F.  Tillman.  It  was 
unindorsed  by  the  payee  or  by  his  personal 
representatives.  These  facts  were  sufficient 
to  have  put  the  Newmans  on  inquiry,  and 
any  Inquiry  would  have  shown  that  J.  P.  Till- 
man was  dead,  and  his  estate  in  process  of 
administration,  and  that  William  Woods  & 
Co.  were  not  enUtied  to  the  proceeds  of  tbe 
note  when  collected.  No  matter  what  Wil- 
liam Woods  directed,  or  did  not  direct  as 
to  the  disposition  of  the  cc^ection.  Tbe 
Newmans  had  notice  which  was  ample  to 
put  them  on  inquiry,  and  they  failed  to  make 
It  and  are  fairly  chargeable  with  participa- 
tion, beneficially.  In  the  disposition  of  this 
trust  fund.  William  Woods'  supposed  as- 
sumption of  ownership  of  the  note,  and  Wil- 
liam Woods'  supposed  autborlzation  and  di- 
rection to  the  Newmans  to  coUect  and  idace 
to  his  credit  cannot  avail  the  Newmans. 
They  knew,  or  could  and  should  have  known, 
that  the  money  to  be  collected  was  a  trust 
fund,  and  its  mlsapproiMrlation  was  bene- 
fldally  participated  in  by  them.  By  settled 
law,  they  must  respond  to  the  true  owner. 
Affirmed. 


CONNER  V.  STATE. 
(Supreme  Court  of  liCadssippi.    Nov.  8,  1893.) 

A88I.UI.T  WITH  ISTENT  TO  EllIX— SUV-DBrENSB— 

Ibstruotion. 
On  a  trial  for  an  assault  with  a  deadly 
weapon  with  intent  to  kill  H.,  the  evideace 
showed  that  a  dispute  arose  l)etween  H.  and 
defendant,  when  the  formor  went  into  defend- 
ant's field,  and  threatened  to  whip  defendant 
who  was  much  smaller  than  H.;  that  defend- 
ant suggested  that  they  settle  their  dispute  at 
law;  &at  after  H.  had  turned  as  if  to  so  away, 
he  returned,  and  finally  slapped  defendants 
face;  that  defendant  then  struck  H.  on  the 
head  with  his  knife;  and  that  H.  then  retreat- 
ed to  a  wagon,  and  attempted  to  get  the  breast 
yoke,  and,  wliile  stooping  over  in  snch  attempt 
defendant  ran  up  to  him,  and  stabbed  blfn  in 
the  bncli.  Defendant  aslced  the  court  to  charge 
that  if  the  difficulty  was  brought  on  by  H., 
and  defendant  avoided 'itt' and  H.  was  armed 
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snd  amaalted  defendant;  and  tbe  latter  had 
reasonable  ground  to  believe  that  H.  was  armed 
with  a  deadly  weapon,  intending  to  use  it  if 
necessary, — then  defendant  had  the  right  to  re- 
sist H.  with  such  force  and  weapon  as  were 
necessary  to  protect  himself,  even  if  resort  was 
had  to  a  deadly  weapon,  and  if  H.  retired  from 
the  assault  on  defendant,  and  attempted  to  get 
a  dangerous  weapon  to  renew  it,  defendant  was 
not  bound  to  flee,  but  might  pursue  H.,  so  long 
as  it  was  apparently  necessary  to  prevent  per- 
sonal injury.  Held,  that  the  instruction  was 
proper,  and  it  was  error  to  modify  it  by  insert- 
ing, after  the  words  "if  neoessary,"  the  words, 
"if  defendant  had  not,  before  Hiat  time,  assault- 
ed H.  with  his  knife." 

Appeal  from  drcnlt  cotirt,  L^ore  comity; 
B.  W.  WllllamBon,  Judge. 

OliTer  Goimer  was  convicted  of  an  assault, 
and  appeal&    Heversed. 

Defendant  was  Indicted  for  an  assault 
with  a  deadly  weapon,  with  an  Intent  to  kUI 
W.  R.  Holly.  On  the  trial  the  evidence 
showed  that  In  December,  1892,  deffendant, 
with  several  others,  was  at  woric  In  his  field, 
gathering  peas.  While  thus  engaged,  Holly 
rode  up,  and  engaged  defendant  hi  conversa- 
tion about  the  peas.  That  there  had  been 
a  misunderstanding  between  them,  at  a  pri- 
or date,  as  to  the  payment  for  the  seed 
peas;  Holly  dalming  to  have  bought  and 
paid  fofT  them,  and  defendant  denying  It. 
Holly  adced  defendant  If  he  did  not  Intend 
to  let  him  have  the  peas,  saying  defendant 
knew  that  he  bad  paid  for  them.  Defend- 
ant replied  that  he  could  not  let  him  have 
them,  because  he  had  paid  for  them.  Holly 
then  became  very  much  enraged,  and  climb- 
ed over  the  fence  where  defendant  was,  and 
denounced  him  as  a  liar,  and  threatened  to 
whip  him.  Defendant  did  not  resent  the  In- 
sult, but  suggested  that.  Instead  of  having 
a  difficulty,  they  try  their  rights  of  prop- 
erty at  law.  After  again  dmoundng  d,e- 
-fendant^  HoUy  turned  as  If  to  leave.  De- 
foidant  again  dolled  that  Holly  had  paid 
tat  the  peas,  when  Holly  immediately  turn- 
ed, and  went  up  to  defendant,  who  was  a 
much'  smaller  man  than  Holly,  shook  his 
fist'  in  defendant's  face,  used  the  most  inde- 
emt  and  vulgar  language,  and  slapped  him 
1&  the  face.  Defendant  Immediately  struck 
him  with  his  Imlfe,  Inflicting  a  severe  wound 
<m  his  head.  Holly  then  retreated  to  a 
wagon  near  by,  and  attempted  to  get  the 
breast  yoke,  and,  while  stooping  over  in  this 
attempt,  defendant  ran  up  to  him,  and 
8taJt>bed  him  In  the  back.  The  fight  craitlnued, 
and  Holly  was  cut  twice  more,— once  In  the 
band,  and  once  In  the  iride.  There  was  no 
conflict  In  the  evidence  as  to  how  the  difficulty 
began,  and  as  to  who  was  the  provoking 
party..  Defendant  asked  the  following  In- 
struction: (2)  "That  if  the  jury  believe  from 
the  evidence  that  the  difficulty  between  Hol- 
ly and  Oliver  Conner  was  provoked  and 
brought  on  by  Holly,  and  that  Conner  avoid- 
ed It,  and  that .  HoUy  was  armed,  and  as- 
saulted Conner,  and  that  Conner,  by  the 
acts  and  Utreats  of  HoUy,  had  reasonable 
CTQund.tOi. believe  that  Holly  was  armed  with 


a  deadly  weapon,  intending  to  use  It,  If  nec- 
essary, tlien  the  defendant  had  the  right  to 
resist  Holly  with  such  force  and  weapon 
as  were  necessary  to  protect  himself  against 
such  assault,  even  If  resort  was  had  to  a 
deadly  weapon;  and  if  the  Jury  further  be- 
lieve from  the  evidence  that  Holly  retired 
from  the  assault  on  Conner,  and  attempted 
to  get  a  dangerous  or  deadly  weapon  to  re- 
new his  assault  with,  then  Conner,  In  law, 
was  not  bound  to  flee,  but  might  pursue 
Holly,  so  long  as  It  were  apparently  neces- 
sary to  prevent  personal  Injury  to  himself." 
This  Instruction  was  modified  by  the  court, 
over  the  objection  of  the  defendant,  by  add- 
ing after  the  words  'If  necessary"  the  fol- 
lowing: "If  the  Jury  further  believe  from 
the  evidence  that  Conner  had  not  before  that 
time  assaulted  Holly  with  bis  knife."  To 
which  acti<ni  of  tbe  court,  defoidant  except- 
ed. 

B.  6.  Humphreys  and  A.  H.  Longlno,  for 
appellant  Frank  Johnston,  Atty.  Gen.,  tix 
the  State. 

COOPER,  J.  The  second  Instmctlou  asked 
by  appellant  was  correct,  as  prayed^  and 
should  not  have  been  modified  by  the  court 
Judgment  reversed,  and  a  new  trial  .award- 
ed. 


JACKSON  V.  STATE. 
(Supreme  Court  of  Mississippi.    Nov.  6,  1893.) 

EliTTTcnto  Servakts— Cbihinal  Frosboution — 
Plbadiko. 
Under  Code  1892,  |  1068,  providing  that 
one  who  shall  willfulbr  entice  away,  knowing- 
ly employ,  or  induce  a  laborer  who  has  contract- 
ed with  another  for  a  specified  time  to  leave  his 
employer  before  the  expiration  of  his  contract, 
without  the  consent  of  his  employer,  shall  be 
liable  to  fine,  an  affidavit  alleging  the  enticing 
away  and  employment  of  a  person  who  had  con- 
tracted with  another  fails  to  charge  an  offense 
where  it  omits  to  state  that  the  person  enticed 
away  was  a  laborer,  or  that  the  matter  com- 
plained of  was  without. the  consent  of  the  em- 
ployer. 

Appeal  from  drcnlt  court.  Holmes  county; 
C.  H.  Campbell,  Judge. 

"Not  to  be  officially  repwted." 

Jesse  L.  Jackson  was  convicted  under  the 
statute  against  enticing  away  servants,  and 
appeals.    Reversed. 

On  March  27,  1883,  the  fallowing  affida- 
vit was  made  against  Jackson:  "State  of 
Mississippi,  Holmes  county.  Personally  ap- 
peared before  me,  W.  S.  Pl»ce,  a  J.  P.  In 
and  for  the  said  county,  S.  J.  Brown,  who 
mokes  oath  that  on  or  about  the  25th  day  of 
March,  1893,  Jesse  U  Jackson  did  wlllfcllly 
Interfere  with  and  entice  away  and  know- 
ingly employ  Monroe  Lacy,  who  had  con- 
tracted vrlth  him  for  six  months  beginning 
on  the  sixth  day  of  Feb.,  1893,  and  ending 
on  the  sixth  day  of  Aug.,  1883,  against 
the  peace  and  dignity  of  the  stat^  of  >Bfl8- 
slBsippl."  On  this  affidavit  Jackson  was  ar- 
rested, tried,  and -OMivicted  In  the  saiA'Jost 
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tice  of  the  peace  court,  and  fined  $25  and 
costs.  From  this  Judgment  be  appealed  to 
the  circuit  court  On  the  trial  In  the  circuit 
court  a  Jury  was  waived,  and  trial  was 
had  before  the  court  He  was  again  con- 
victed, and  fined  $25  and  costs,  and  bis  ftio- 
tlon  for  a  new  trial  was  overruled. 

Code  1892,  {  1068,  provides:  "If  any  person 
shall  willfully  Interfere  with,  entice  away, 
knowingly  employ,  w  induce  a  laborer  or 
renter  who  has  contracted  with  another  par- 
son for  a  specified  time  to  leave  his  employ- 
er or  the  leased  premises  betwe  tbe  expira- 
tion of  his  contract  without  tbe  consent  of 
the  employer  or  landlord,  he  shall,  upon  con- 
viction, be  fined  not  less  than  twenty-five  dol- 
lars nor  more  than  one  hundred  dollars,  and, 
in  addition,  shall  be  liable  to  the  employer 
or  landlord  for  double  the  amount  of  damage 
which  be  may  have  sustained  by  reason 
thereof." 

E.  F.  Noel,  for  appellant  Frank  Johnston, 
At^.  Gen.,  for  the  State. 

CAMPBELL,  0.  X  As  there  was  no  mo- 
tion to  quash  or  in  arrest  of  Judgment;  and 
only  a  motion  to  set  aside  the  verdict  it  is 
not  Improbable  that  the  fatal  insufficiency 
of  the  affidavit  escaped  the  attention  of  the 
court  below.  If  attention  had  been  directed 
to  tbe  matter  at  the  proper  time,  the  defects 
might  have  l>een,  and  no  doubt  would  have 
been,  remedied;  but,  inasmnch  as  tbe  afllda- 
vlt  does  not  charge  an  offense,  no  Judgment 
can  be  rendered.  The  affidavit  does  not 
show  that  the  person  employed  was  a  labor- 
er, or  that  wliat  is  complained  of  was  with- 
out tbe  consent  of  tbe  employer.  It  ou^t 
also  to  show  that  the  offense  was  committed 
in  the  district  of  the  Justice,  or  that  there 
way-  no  such  officer  in  tbe  district  in  wliich 
it  was  committed.  Reversed,  and  remanded 
to  the  circuit  court  toe  further  proceedings 
there,  and  defendant  held  to  answer  in  said 
court 


(71  Miss.  204) 

WARE  et  al.  v.  STATE. 
(Supreme  Court  of  Mississippi.    Nov.  6,  1803.) 

iMTOXICATine   LiQDOKS— nNLA.WrUI.  8AI.E. 

On  a  proaecution  for  the  unlawful  sale 
of  liquor,  evidence  of  sales  other  than  that 
charged  in  tbe  indictment  is  inadmissible. 

Appeal  from  circuit  court,  Copiah  county; 
J,  B.  Cturlsman,  Judge. 

O.  Ik  Ware  and  T.  P.  Ware  were  convicted 
of  unlawfully  retailing  intoxicating  liquors, 
and  appeal.    Beversed. 

At  the  April,  1893,  term  of  tbe  circuit  court 
of  Copiah  county  appellants  were  Jointly  In- 
dicted for  a  Joint  sale  of  intoxicating  liquors 
in  violation  of  the  act  of  February  29,  1888, 
(Acts  1888,  p.  170.)  prohibiting  tbe  sale  of 
Intoxicating  liquors  In  supervisor's  district 
No.  1  of  Copiah  county.  The  following  is  the 
charge  contained  in  tbe  indictment:  Tbe 
grand  Jury  "upon  their  oaths  present  that  Q. 


Zi.  Ware  and  T.  P.  Wore,  late  of  the  coun- 
ty aforesaid.  In  supervisor's  district  No.  1, 
state  of  Mississippi,  did  then  and  there  im- 
lawfully  sell  intoxicating  liquors  without  any 
legal  authority  so  to  do,  contrary  to  the  form 
of  the  statute,"  etc.  The  opinion  contains  a 
statement  of  the  proceedings  at  the  trial  ma- 
terial to  the  issue.  The  court  gave  the  fol- 
lowing instructions  for  the  state:  "(1)  Any 
sale  of  liquors  In  this  district  in  which  the 
party  owns  an  interest  makes  that  party 
guilty,  whether  sold  by  himself  or  anotber; 
and  any  sale  of  liquor  made  directly  or  in- 
directly by  any  person  Is  a  violation  of  tbe 
law.  Therefore,  if  you  believe  from  the  evi- 
dence that  liquor  was  sold  by  Norton  to  Mc- 
Lemore,  as  Norton  states,  for  tbe  defendant 
O.  L.  Ware,  be  is  guilty;  and  if  tbey  be- 
lieve from  the  evidence  that  liquor  was  sold 
to  Davis  by  T.  P.  Ware,  directly  or  indirect- 
ly, be  is  guilty.  (2)  The  court  instructs  the 
Jury,  if  they  believe  from  the  evidence  that 
O.  L.  Ware  sold  liquor  to  McLemore  in 
which  G.  L.  Ware  bad  an  interest,  be  is 
guilty,  evea  though  you  may  believe  tbat 
Norton  did  all  the  selling,  and  testified  lie- 
tore  the  grand  Jury  one  way  and  t>efore  this 
court  another  as  to  liquor  selling.  (3)  The 
court  Instructs  the  Jury  that  if  tbey  believe 
from  the  evidence,  as  testified  to  by  the  wit- 
ness Davis,  tbat  Davis  came  to  O.  L.  Ware, 
and  gave  to  Ware  one  dollar  tot  a  bottle  of 
liquor,  and  witness  Davis  went  out  into  the 
back  yard  of  tbe  store,  and  got  tbe  bottle 
from  tbe  negro,  be  is  guilty."  AH  these  hi- 
structions  were  excepted  to  by  defendants. 
Both  the  defendants  were  convicted,  and  sen- 
tenced to  six  months  In  the  county  Jail,  and 
to  pay  a  fine  of  $100  and  costs.  A  motion 
for  a  new  trial  was  overruled,  and  defend- 
ants appealed. 

Cassedy  &  Cassedy  and  A.  0.  McNair,  for 
appellants.  Frank  Johnston,  Atty.  Oea.,  Ux 
the  State. 

WOODS,  J.  The  appellants  were  Jointly 
indicted  for  unlawful  retailing.  They  were 
charged  necessarily  with  a  single  offense. 
BJvidence  of  numerous  sales,  said  to  have 
been  made  by  the  one  or  the  other  of  the  ap- 
pellants, was  introduced  over  their  objection. 
At  the  conclusion  of  tbe  Introduction  of  the 
state's  testimony  the  court  required  tbe  dis- 
trict attorney  to  elect  the  sales  be  would  rely 
on,  and  thereupon  he  elected  to  rely  upon 
two  sales  claimed  to  have  been  made,  one 
by  O.  Ik  Ware  to  McLemore,  and  tbe  other 
by  T.  P.  Ware  to  Davis;  and  tbe  court  in- 
structed the  Jury  that  those  two  sales,  and 
those  only,  were  charged  in  the  indictment 
and  for  those  only  were  the  defendants  to  be 
tried.  AH  this  was  erroneous.  Evidence  of 
any  sales  other  than  the  one  said  by  tbe  wit- 
ness Norton  to  have  been  made  to  the  negro, 
Joe  JefT,  should  have  been  excluded.  The 
state  should  have  been  required  to  confine 
its  evidence  to  tbat  first  sale,  so  proved  by 
the  witness  Norton  to  have  been  made.   The 
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defendants  Trere  charged  with  the  commis- 
sion of  one  offense,  and  not  a  dozen,  aitd  not 
two,  even,  as  the  court  below  at  length  de- 
termined. It  results  from  this  view  tliat  the 
action  of  the  court  in  guying  the  three  in- 
structions asked  by  the  state  was  error. 
See  King  t.  State,  66  Miss.  602,  6  South. 
188;  BaUey  v.  State.  67  Miss.  833,  7  South. 
348;  and  Naul  v.  State,  70  MisB.  — ,  12  South. 
903. 
Beversed  and  remanded. ' 


aw  Ate.  20t) 

POLLOCK  et  al.  t.  McNEIL  et  nx. 
(Supreme  Court  of  Alabama.    Not.  16,  1893.) 

HomSTBAD— CONVETAKOB  BT  JUDOMENT  DeBTOB 

— Selection. 

1.  An  Insolvent  Judgment  debtor  may  sell 
and  convey  his  homestead  unaffected  by  auch 
Judgment. 

2.  It  is  immaterial  that  the  purchaser  of  a 
homestead  from  a  judgment  debtor  knew,  at 
tike  time  of  the  pundiaae,  that  the  grantor  was 
insdvent 

3.  Where  the  area  and  value  of  a  home- 
stead does  not  exceed  the  limit  allowed  by  law 
as  exempt,  and  the  homestead  is  not  a  part  oif 
a  larger  tract  of  land,  a  selection  of  a  home- 
stead by  the  owner  is  unnecessary. 

Appeal  tiom  circuit  court,  Haiiy  county; 
J.  M.  Carmlchael,  Judge. 

Action  by  J.  Pollock  &  Co.  against  Daniel 
McNeil  and  wife  to  recover  possession  of  cer^ 
tain  real  estate.  Prom  a  Judgment  entered 
on  the  verdict  of  a  jury  directed  by  the 
conrt  to  favor  of  defendants,  plaintiffs  ap- 
peal   Affirmed. 

The  other  facts  fully  appear  to  the  follow- 
ing  statement  by  HARALSON,  J.: 

a*e  Aiots  of  this  case  are  that  J.  Pollock 
&  Co.,  plaintiffs  below,  appellants  here,  re- 
covered a  Judgment  against  J.  H.  Tate  In  the 
circuit  court  of  Henry  county  on  the  7th 
March,  1888,  for  the  sum  of  |ne.23;  that 
a  transcript  of  the  Judgment,  duly  certifled 
by  the  clerk  of  the  court,  was  registered  in 
the  office  of  the  Judge  of  probate  of  said 
county  on  the  24th  of  March,  1888;  that  an 
execution  was  issued  out  of  said  circuit  oourt 
on  said  Judgment  on  the  20th  day  of  No- 
vember, 1891,  which  was  placed  in  the  hands 
of  the  sheriff  of  said  county,  and  by  him 
levied,  on  the  24th  November,  1891,  on  a 
lot  in  the  town  of  Columbia,  in  said  county, 
of  about  three-fourths  of  an  acre,  which  is 
described  in  the  levy,  and  which  Is  the  lot 
for  the  possession  of  which  this  action  is 
brought;  that  proceedings  were  duly  and 
regulariy  taken  under  the  statute  by  the 
sheriff  to  make  sale  of  said  lot  for  the  sat- 
isfaction of  said  execution,  and  on  the  4th 
Januaty.  1891,  he  made  public  sale  of  the 
same  for  that  purpose,  and  the  plaintiffs  be- 
came the  purchasers  thereof  at  and  for  the 
sum  of  $50,  to  consideration  of  which  pur- 
chase, and  of  the  payment  of  the  sum  so 
bid  by  them,  the  sheriff  executed  and  de- 
livered to  the  plaintiffs  a  deed  conveying  to 
than   "aU  the  legal  rights,   title,   interest. 


and  claim  which  the  said  J.  H.  Tate  held  to 
and  to  the  foregoing  described  premises,"  the 
same  as  levied  on  and  sold,  and  described 
to  the  complaint  in  this  suit  After  proving 
these  facts,  and  the  value  of  the  rent  and 
possession  by  defendants,  platotiffs  rested. 
The  defendants,  Daniel  McNeil  and  wife, 
totroduced  to  evidence  a  deed  duly  executed 
by  J.  H.  Tate  and  wife  to  said  lot,  executed 
to  manner  to  convey  the  homestead  exemp- 
tion to  Mrs.  Pauline  McNeil,  one  of  the  de- 
fendants, dated  May  26,  1888,  conveying  to 
her,  to  consideration  of  $700,  acknowledged 
to  be  paid  by  her,  the  lot  sued  for,  which 
deed  was  filed  for  record  and  recorded  in 
the  probate  office  of  said  county  on  the  4th 
of  June,  1892.  The  defendants  further  proved 
that  at  the  time  said  deed  was  made,  and 
prior  to  the  7th  day  of  March,  1888,  the  date 
of  plaintiffs'  Judgment  against  said  J.  H. 
Tate,  the  premises  sued  for  were  occupied 
by  said  J.  H.  Tate  and  family  as  a  home- 
stead, and  was  the  property  of  said  J.  H. 
Tate;  that  the  area  and  value  of  the  same 
did  not  exceed  the  limits  allowed  by  the 
constitution  and  laws  of  the  state  for  a 
homestead  exemption;  that  Immediately  up- 
on said  Tate's  removal  from  said  premises 
the  defendants  moved  thereon,  and  liave 
ever  since  occupied  the  same,  under  the  de- 
fendant's (Pauline  McNeil's)  purchase  from 
said  Tate;  that  the  defendant  Faultoe  Mc- 
Neil paid  said  Tate  $700  for  said  property. 
It  was  admitted  that  no  declaration  of  claim 
was  ever  filed  to  the  office  of  the  Judge  of 
probate  of  Henry  county  by  said  Tate,'  claim- 
tog  said  property  as  his  homestead.  The 
plaintifCs  offered  to  prove  in  rebuttal  that  said 
Tate  was  insolvent  at  the  time  of  the  sale 
to  deffflidant  Mrs.  McNeil,  of  which  fact 
she  had  notice;  that  said  sale  was  made 
upon  a  cash  consideration;  which,  upon  the 
Objection  of  defendants,  was  not  allowed  to 
be  shown,  and  plaintiffs  excepted,  l^ils  be- 
ing all  the  evidence,  the  court,  at  the  re- 
quest of  defendants,  gave  the  general  charge 
to  their  favor,  and  refused  a  like  charge  re- 
quested by  platotlffa  The  errors  assigned  are 
the  refusal  of  the  court  to  admit  said  evi- 
dence offered  by  plalntiflb,  the  giving  of  the 
general  charge  for  defendants,  and  the  re- 
fusal to  charge  as  requested  by  platotiffs. 

A.  B.  Pace,  for  appellants.  T.  M.  Espy 
and  R.  H.  Walker,  for  appellees. 

HARALSON,  J.  1.  The  question  present- 
ed for  our  consideration  Is  whether  a  party 
who  owns  and  occupies  a  homestead  within 
the  limits  allowed  by  the  laws  of  this  state 
may  sell  and  convey  the  same.  We  have  so 
repeatedly  decided  this  question  affirmative- 
ly, we  have  no  disposition  to  discuss  it  fur- 
ther, or  review  our  rultogs  on  it,  as  we 
have  beai  tovited  in  the  well-considered  ar^ 
gnment  of  appellants'  counsel  to  do.  The 
question  must  be  regarded  as  settled  in  this 
state.  Kennedy  v.  Bank,  12  South.  618; 
Shubert  v.  Winston,  11  South.  200;    Oold- 
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wen  T.  Pollak,  01  Ala.  357,  8  South.  546; 
Alley  T.  Daniel,  76  Ala.  406;  McWUUams 
▼.  Jenklna,  72  Ala.  487;  Shirley  ▼.  Teal,  67 
Ala.  449;  Lehmaa  t.  Bryan,  67  Ala.  558; 
Wright  y.  Smith,  66  Ala.  514;  FeUows  y. 
Lewis,  66  Ala.  843;  Alabama  Oonferenoe  y. 
Vaughan,  64  Ala.  445. 

2.  There  waa  no  error  in  the  exdnsion  ot 
the  erldence  offered  that  said  Tate  was  In- 
solvent, of  which  fact  Mrs.  McNeil  had  no- 
tice, and  that  she  paid  cash  for  the  land. 
It  was  Irrelevant,  Tate  Iiad  the  right  to 
sell  his  homestead  whether  he  was  solvMit 
or  insolvent,  and  his  deed  conveyed  to  the 
grantee  the  right  of  exemption  secured  to 
him  under  the  statute.    Authorities,  supra. 

3.  Where  the  area  and  value  of  the  home- 
stead do  not  exceed  the  limit  allowed  by 
law  as  exempt,  and  it  is  not  a  part  or  parcel 
of  a  larger  portion  of  land,  a  selection  is 
imneoessary.  The  law  intervenes  and  at- 
taches the  right  of  exemption  without  any 
act  on  the  part  of  the  exemptloner,  as  if  the 
particular  propeity  were  especially  claimed 
and  designated  as  exempt.  Alley  v.  Danl^ 
supra;  Nance  v.  Nance,  84  Ala.  375,  4  South. 
609;  JarreU  v.  Payne,  75  Ala.  579;  Hardin 
V.  Pulley,  79  Ala.  387;  Chandler  v.  Chand- 
ler, 8Y  Ala.  303,  6  South.  163.  The  court 
committed  no  error  in  glviiig  the  general 
charge  for  the  defendants.    Afflimed. 


(100  Ala.  228) 

KANSAS  CITY,  M.  ft  B.  R.  CO.  v.  COBB. 

(Supreme  Court  of  Alabama.    Nov.  8,  1893.) 

DOOUVBMTABT  EviDINOB — FbOOF  OV  BxeCUTIOH — 

Actios  on  Coupon — ^Pabtisb — VABixvoa. 

1.  A  coupon  redtine  that  at  a  certain  time 
and  place  defendant  wlU  pay  to  bearer,  "unless 
this  bond  be  drawn  for  the  sinkinjr  fund,  |25.- 
00,  being  6  months'  interest  on  I>ond  No.  916 
(9)"  and  signed  by  defendant's  treasurer,  is  a 
written  instmmeDt.  within  Code,  {  2770,  provid- 
ing  tl^t  every  written  instrument,  the  lonnda- 
tion  of  ttie  suit,  signed  by  defendant  or  his 
agent,  must  be  received  in  evidence  withont 
proof  of  execntion,  unless  execution  is  denied 
^  l^ea  verified  by  affidavit 

2.  Since  Code.  ^  2504,  provides  that  actions 
on  contracts  for  the  payment  of  money  mast  be 
prosecuted  In  th^  name  of  the  party  in  intei-- 
est,  whether  he  has  th^  legal  title  or  not,  plain- 
tiff is  the  proper  party  to  sue  on  the  coui>on, 
tiioogh  it  has  passed  to  him  by  delivery  with- 
out hidorsement,  and  though  there  is  a  condi- 
tio on  its  face  whldi  destroys  Its  character 
as  oommerciai  paper. 

8.  An  instrument  made  payable  at  a  desig- 
nated place  may  be  given  in  evidence  i.nder 
a  OMBplaint  counting  oii  an  ijibtrament  as  if 
made  payable  generally.  Fudcett  v.  King,  2 
Ala.  '670,  ovemued..    . 

Appeal  firoBi  dty  conrt  of  Bicmlngbam; 
H.  A.  Thorpe^  Jndgeu 

AsBUiilitslt  by  BUzabeth  Cobb  against  the 
If^n^a  City,  Memphis  &  Birmingham  Rail- 
road Company  to  recover  on  certain  interest 
coupons  on  the  bonds  of  defendant    There 

■WW  Judgment. f OB  plaintiff,  and  defendant 
Appeals.  'Afilrmed.  -  ••• ' 

.".'The  only  evidence  introduced  in  Qie  oanse 
MM  the  coupoaa  tbemselTeBi  which  were  In- 


troduced sjTUnst  the  objection  and  exception 
of  the  defendant  The  objections  of  the  de- 
fendant are  sufficiently  stated  in  the  opinion. 
These  coupons  were  tn  the  following  lan- 
guage: "On  the  first  day  of  September,  1891, 
the  Kansas  City,  Memphis  and  Binningham 
Railroad  Company  wOl  pay  to  the  beam  la 
ttie  city  of  Boston,  Massachusetts,  unless  this 
bond  be  drawn  for  the  stnldng  fund,  twenty- 
five  dollars,  beln^  six  months'  interest  on 
bond  No.  910  (9.)  Chas.  Merrlam,  Treasurer." 
There  was  also  introduced  in  evidence  the 
deposition  of  Charles  Merriam,  who,  after 
testifying  that  be  was  the  secretary  and 
treasurer  of  the  defendant,  also  te8tlfl.ed  that 
none  of  the  coupons  sued  on  in  this  case, 
nor  any  of  the  1>ond8  to  which  the  coupons 
were  attached,  had  been  drawn  for  the  sink- 
ing fund.  The  defendant  s^arateiy  objected 
and  duly  excepted  to  each  separate  portion 
of  Merriam's  testimony.  Upon  the  introdne- 
tion  of  all  tiie  evidence,  the  court,  at  the  re- 
quest of  the  plalntlfl,  gave  the  following 
written  charge:  "If  the  Jury  believe  the  evi- 
dence they  must  find  the  issue  in  favor  of 
the  plaintiff,  and  assess  her  damage  at  the 
face  value  of  the  coupons  Introduced  in  evi- 
dence, and  Interest  thereon  at  the  rate  of  six 
per  cent  per  annum  from  ttie  Ist  day  of 
September,  1891."  The  defoidant  dnly  ex- 
cepted to  the  solving  of  said  pbarge,  and,  up- 
on a  verdict  being  rendered  for  the  plaintiff, 
the  defendant  moved  in  arrest  of  judgment 
upon  the  following  ground:  "The  complaint 
in  said  cause  does  not  dlstdose  a  sulMtantial 
cause  of  action  in  this:  t>ecause  it  relies  toe 
recovay  on  coupons  alleged  to  have  been 
executed  by  defendant,  and  there  is  no  de- 
scription In  said  complaint  of  snob  coupons, 
and  a  coupon  is  not  such  an  instrument  as 
Implies  by  its  name  a  legal  obligation  to  pay 
money  when  executed  by  defenrtant,  without 
further  deecripUcHi."  Tbe  court  overruled 
this  motion,  apd  the  ieteaiajit  duly  ex- 
cepted. 

Hewttt,  Walker  ft  Porter,  for  appellant. 
Lane  &  White,  tor  appellee. 

COLEMAN,  J.  The  suit  was  to  recover 
upon  coupons  of  bonds  of  tb»  appellant  It 
would  have  been  bettor  pleading  for  the 
complaint  to  have  specified  the  number  of 
coupons,  and  the  respective  amonnts  of  tb* 
coupons  sued  upon.  No  objection,  howsivflr, 
was  taken  to  the  form  of  the  complaint 
There  was  .no  plea  denying  the  ownersli4> 
of  the  coupons,  or  th^r  due  eceoutian.  Th» 
case  was  tried  upon  the  general  Issoe.  The 
coupons  are  signed  "Charles  Merriam,  Trea» 
urer,"  and  "nra  payable  to  1>eai!er  in  the  dty 
of  I  Boston,  Mass."  The  conlplalnt  is  in  com- 
mon form  of  s  declaration  as  npon  a  prom- 
issory note,  averring  genwally  the  execn- 
tion of  the  oeupons,  and  that  :they  were  pay- 
able on  the  1st  of  September,"  1891;  .witboat 
ahy  reference  'ln<  the  oomplalnti  ta.the  place 
at  payment  'An-  objectiop.  was  interpoeed 
.to  the  .intioduG;tlon,  tn  evldeacb  ot  tiba  aas^ 
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pons,  based  (1)  upon  the  grounds  that  there 
was  no  proper  proof  of  the  execution  of  the 
coupons  by  the  defendant;  (2)  that  they 
were  not  Indorsed,  and  showed  upon  their 
face  the  legal  title  was  not  in  plaintiff,  and 
the  suit  should  be  In  the  name  of  the  person 
firom  whom  the  consideration  moved,  for  the 
use  of  the  holder;  (3)  that  the  coupons,  be- 
ing made  payable  at  a  particular  place,  were 
not  admissible  under  a  complaint  which  de- 
scribed them  as  payable  generally. 

As  to  the  first  ground  of  objection,  rule  29, 
p.  810.  of  the  Code,  and  sections  2676  and 
2770,  are  a  complete  answer  to  the  objection, 
there  being  Ao  plea  In,  except  that  of  the  gen- 
eral issue.  A  coupon  of  a  bond,  as  described 
In  the  complaint,  is  a  written  instnuneh't, 
within  the  meaning  of  section  2770,  supra.' 

As  to  the  second  objection.  The  general 
law  is,  and  is  so  recognized  in  this  state, 
that,  unless  change  by  statute,  coupons 
made  payable  to  bearer  In  legal  efTect  pos- 
sess all  the  attributes  of  negotiable  promis- 
sory notes  governed  by  the  law  merchant 
See  aitthorltles  collated  in  4  Amer.  &  Bug. 
JEinc.  law,  pp.  430-4S2,  notes.  The  coupons 
under  consideration  are  "payable  to  bearer," 
and  are  made  't>ayable  in  Boston,  Mass." 
The  statute  of  this  state,  as  construed'  In 
Blackatao  t.  Lehman,  6S  Ala:  547,  has  no 
-application  to  the  instruments,  the  fotmda' 
tfon  of  this  litigation.  The  distinction  was 
recognized  in  the  subsequent  cases  of  In  re 
Tallassee  Mannf  g  Oo.,  64  Ala.  567,  and  very 
clearly  declared  in  Reld  r.  Bank,  70  Ala.  199. 
See,  also.  Act  Feb.  28,  1889,  amending  sec- 
tion 1761  of  the  Oode.  If  the  coupons  passed 
by  deUrery,  plaintiff  became  the  owner  of 
the  legal  title  without  an  Indorsement,  and^ 
conceding  the  contention  of  appellant  for  the 
argument,  that  there  was  a  condition  In  the 
face  of'  the  coupons  that  destroyed  their 
character  as  commercial  paper,  then.  und» 
section  2594  of  the  Code,*  the  party  really  in- 
terested or  the  beneficial  owner  must  sue. 
whetiiec  he  has  the  legal  title  m:  not  Oobb 
y.  Bryant,  86  Ala.  316,  5  South.  586. 

The  last  ground  of  objection  presents  a 
question  of  more  dlfliculty,  because  of  a 
want  of  harmony  in  o'ur  o-mi  decisions,  and 
fltat  is  whether  an  instrument  made  pay- 
aUe  at  a  designated  place  may  be  gi'ven  in 
evldeiKe  under  a  complaint  counting  on  an 
Instrument  as  If  made  payable  generally. 
The  precise  question  came  before  this  court 
at  a  very  early .  day,  in  the  case  of  Puck- 
ett  ▼.  King,  2  Ala.  570,  and  it  was  hdd  that 
"a  note  which,  on  its  face,  is  made  negotiable 
and  payable  at  the  Brands   Bank  of  the 

•  Code,  f  2770,  prorides  that  every  written  In- 
strument the  foun(iation  of  the  suit,  siKned  by 
defendant  or  his  agent,  must  be  received  in  evi- 
dence without  proof  of  execution,  unless  ex- 
ecution-is denied  by  irfea  verified  by  nffidavit. 

*  Code,  §  2594,  provides  that  actions  on  bonds 
or  other  contracts  for  the  payment  of  money 
most  be  prosecuted  in  the  name  of  the  party 
really  interested,  whether  he  has  the  legal  tiUe 
«r  not 


State  ot  Alabama,  at  Mobile,  cannot  be  given 
in  evidence  under  a  declaration  describing 
a  note  as  payable  generally."  The  principle 
here  declared  was  fully  recognized  in  the 
case  of  Caancy  v.  HllUard,  89  Ala,  713.  This 
rule  was  departed  from  In  the  Bubsequ«it 
cases  of  Clark  v.  Moses,  50  Ala.  326,  and 
Morris  v.  PoiUon,  Id.  403.  The  question  has 
not  arisen  since.  The  reason  given  for  the 
rule  in  the  case  of  Puckett  v.  King,  supra, 
is  that  th&ee  is  a  distinction  between  the 
contracts  evidenced  by  the  notes,  in  that, 
as  to  the  note  payable  at  a  particular  place 
and  day,  the  maker  Is  authorized  to  show 
this  fact  in  bis  defense  in  a  plea  of  tender. 
His  contract,  therefore,  is  not  the  same  as 
when  he  contracts  to  pay  absolutely,  and 
wherever  the  note  may  be  presented  for  pay- 
ment We  are.,not  satisfied  with  the  reason 
here  assigned:  A  plea  setting  up  that  the  in- 
strument sued  upon  was  made  payable  at  a 
certain  time  and  place,  and  that  defendant 
had  funds  at  the  time  and  place  to  meet  the 
demand,  and  had  kept  the  money  ready  at  all 
times,  and  now  brings  it  Into  court,  ate', 
would  have  been  a  good  plea  of  tender  to 
the  present  suit  The  fact  of  having  fonids 
to  satisfy  the  claim  is  defensive  matter,  and 
must  be  pleaded  by  the  defendant  Wheire 
the  instrument  offered  in  evidence  showed  d 
different  liability  from  the  one  declared  up- 
on, when  the  amounts  recoverable  are  dif- 
ferent, then  there  is  such  a  variance  as  to 
exclude  the  instrument  But  no  such  re- 
sult follows  in  the  pres^art  case.  The  lia- 
bility is  the  same,  and  the  amount  recover- 
able the  same.  The  same  defense,  under  a 
plea  of  payment  or  tender,  could  be  made 
whether  declared  upon  as  payable  generally 
or  whether  the  place  of  payment  had  been 
described  in  the  complaint  Some  other  ques- 
tions are  discussed  in  the  brief  of  appellant 
bnt  are  without  any  merit.  There  was  'no 
error  in  the  ruling  of  the  court,  and'  the 
judgment  miist  be  aflOrmed. 


(100  Ala.  280) 
GAT  et  al.  V.  BANKSTEN. 
(Supreme  Court  of  Alabama.    Nov,  9,  1893.) 
BcBoou  ▲ND  School  Dibtbictb— Dutz  of  Svper- 

INTBSDENT — TbACBER'S   CoNTKAOT — ACTION  FOB 
BRBACh— Pl-BAI>INO— EviDKNCK. 

1.  Act  Feb.  28,  1889,  provides  that,  to  fix 
the  amount  of  poll  tax  available  each  sdtLoInstia 
year  for  school  purposes,  the  amount  of  poU  tax 
paid  into  the  state  treasury,  to  the  credit  of  the 
school  fund  of  any  race  in  any  township  or  oth- 
er school  district  during  each  school  yenr,  shall 
be  the  amount  of  poll  tax  that  may  be  rontract- 
ed  and  used  tor  school  purposes  the  following 
year.  Held,  that  a  complaint  in  nn  notion 
against  a  county  superintendent  of  education, 
to  recover  money  due  under  a  contract  to  teach 
school  in  a  designated  township,  is  not  demur- 
rable for  failure  ^o  allege  that'  defendant  had 
the  money  in  his  hands  with  which  to  pay  plain- 
tiff, as,  if,  by  reason  of  any  deficiency,  thpre 
was  not  money  enough  to  pay  plaintiff,  such 
fact  would  be  defensive  matter,  to  be  pleaded. 

2.  In  such  action,  the  contract  meoioiied 
in  the  complaint  made  With  the  trustees,  and 
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approved  by  defendant,  and  plaintiff's  ouarter- 
V  report  made  to  defendant  as  required  by  law, 
were  admissible. 

3.  In  support  of  s  plea  tbat  he  had  no 
funds  with  which  to  pay  plaintifiTs  claim,  de- 
fendant introduced  a  statement  showing  the 
amount  of  money  received  by  him  for  the  town- 
ship in  which  plaintiff  taught,  and  the  expend- 
itures, from  which  statement  it  appeared  that 
he  bad  paid  plaintiff  $5.31,  and  on  the  same  day 
paid  R.,  a  teacher  for  the  same  township,  $2i 
Held,  that  it  was  competent  for  plaintiff  to  show 
that  R.  was  paid  more  than  he  was  entitled  to, 
since  it  was  not  snfScient  for  defendant  to 
show  that  he  had  disbursed  all  the  funds  in  his 
hands,  but  he  should  have  further  shown  that 
they  had  been  paid  out  according  to  law. 

Appeal  from  city  court  of  Gadsden;  John 
H.  Disque,  Judge. 

Action  by  J.  C.  Banksten  against  W.  T. 
Gay,  superintendent  of  education  of  Btowab 
county,  and  the  sureties  on  bis  official  bond, 
to  recover  for  the  breach  of  the  conditions 
of  the  bond  by  Gay.  There  was  judgment 
for  plaintur,  and  defendants  appeal.  Af- 
firmed. 

James  Aiken,  far  appellants.  Gea  D.  Mot. 
ley,  for  appellee. 

'  HARALSON,  J.  The  law  contemplates 
that  the  public  school  fund  shall  be  apportion- 
ed to  the  Beveral  townships  and  districts  at 
tbe  beginning  of  the  scbolastic  year,  and 
tbat  school  officers  be  informed  of  the 
amount  apportioned  to  fhelr  district  before 
tiiey  are  required  to  enter  into  contracts 
with  teachers.  On  the  1st  day  of  October, 
or  as  soon  thereafter  as  practicable,  the 
auditor  is  required  to  certify  to  tbe  superin- 
tendent of  education  the  amount  of  money 
that  has  accrued  and  been  placed  to  the 
credit  of  the  school  fund  for  the  scholastic 
year,  beginning  on  that  day,  whereupon  it 
is  made  the  duty  of  the  superintendent  of 
education,  after  deducting  certain  amotmts 
for  expenses  of  the  department,  etc.,  to  ap- 
portion all  the  balance  of  such  fund  to  the 
various  townships  and  school  districts  ac- 
cording to  the  entire  number  of  children  of 
school  age;  to  record  the  same  in  his  office, 
and  send  a  certified  copy  thereof  to  each 
county  superintendent,  showing  the  divi- 
dends of  the  educational  fund  to  each  town- 
ship or  district  under  his  supervlsioo.  Oode, 
St  1004,  1U05,  1009;  Acts  1890-81,  p.  554. 
The  county  superintendent  is  then  required 
to  notify  the  township  trustees  of  the  amount 
thus  apportioned  to  their  respective  town- 
ships, whereupon  it  becomes  the  duty  of  the 
township  trustees  to  fix  the  number  and  lo- 
cation of  the  pnblic  schools,  and  to  appor^ 
tlon  to  each  school  so  established  such  tui 
amount  of  the  public  school  revenue  "as  they 
may  deem  just  and  equitable,  for  the  equal 
benefit  of  all  the  children  thereof,  between 
the  ages  of  seven  and  twenty-one  years,"  all 
of  which  they  are  required  to  report  to  the 
county  superintendent  Ck>de,  Si  968,  969, 
974;  Acts  1890-91,  p.  554.  The  apporUou- 
ment  here  referred  to  is  the  amount  appro- 
priated by  the  state,  and  not  tbe  poll-tax 


fund.  Code,  S  1009.  The  latter  Is  an  on- 
certain  element,  and  the  amount  thereof  can- 
not be  definitely  known  imtU  the  tax  caH- 
lector  has  made  his  fitst  report  for  the  fiscal 
year.  The  several  amounts  apportioned  to 
the  several  schools  of  the  district  out  of  the 
general  fund  are  subject  to  be  increased  to 
the  extent  of  tbe  poll  tax  which  may  be  re- 
alized for  the  scholastic  year;  tliat  raised 
£n>m  white  persons  to  be  ^plled  to  white 
schools,  and  that  from  colMed  persons  to 
schools  for  colored  pupils.  Code,  SS  100&- 
1011.  To  relieve  In  some  measure  the  em- 
barrassment of  making  contracts  based  on 
an  uncertain  fund,  the  act  of  February  28, 
1889,  "To  determine  and  fix  the  amount  of 
poll  tax  available  each  scholastic  year  for 
school  purposes,"  (Acts  1888-89,  p.  80.)  pro- 
vides "that  the  amount  of  poll-tax  paid  into 
the  state  treasury  to  the  credit  of  the  school 
fund  of  any  race  in  any  township  or  other 
school  district,  during  each  scholastic  year, 
shall  be  the  amount  of  poll  tax  that  may  be 
contracted  and  used  fbr  school  purposes  the 
following  year."  This  merely  famishes  the 
basis  for  contracts  with  respect  to  the  poll- 
taz  fund;  the  authorized  assumption  being, 
that  the  poU-tas  fund  of  the  current  year, 
for  a  given  district  and  race,  will  l>e  at  least 
equal  to  that  of  the  preceding  year.  Of- 
ficers are  authorized  to  act  upon  this  as- 
sumption in  making  contracts  with  teachras. 
and  a  teacher  who  contracts  with  respect 
to  this  fund  does  so  knowing  that  It  may  tail 
short  of  the  amount  for  the  previous  year, 
and  tliat  he  may  have  to  suffer  his  pro  rata 
shaie  of  the  loss.  As  to  such  deficiency, 
there  Is  no  personal  or  official  liability  on 
the  county  superintendent,  he  being  witboat 
fault  in  the  premises.  If  this  he  a  griev- 
ance, the  legislature  alone  can  remedy  it. 

The  appellee,  Banksten,  brought  suit  against 
appellant  Gay  as  superintendent  of  edncatioa 
of  Btowah  county,  and  against  the  other  ap- 
pellants as  the  sureties  on  his  official  bond, 
sediing'  to  recover  a  sum  of  money  alleged  to 
be  due  the  plalntlfT  under  a  contract  to  teach 
a  public  school  for  the  white  race  In  a  given 
township.  The  breach  alleged  Is  the  making 
of  the  contract  by  the  plalntlfT  with  the  town- 
ship trustees,  its  approval  by  the  said  Gay 
as  such  county  superintendent  of  education, 
performance  on  the  part  of  plaintiff,  and  re- 
fusal by  defaidant  Gay,  on  demand,  to  pay 
the  stipulated  compensation.  To  tbe  com- 
plaint a  demurrer  was  Interposed.  The 
grounds  Insisted  on  assume  that  It  was  nee- 
essaiy  for  the  OHnplalnt  to  allege  that  tbe 
defendant  Gay  bad  the  money  In  his  hands 
with  which  to  pay  plalntifTs  claim.  The 
position  is  not  tenable.  FuUlc  officers  are 
presumed  to  do  their  duty,  and  every  reascm- 
able  Intendment  is  Indulged  in  favor  of  this 
presumption.  3  Brick.  Dig.  p.  408,  S  33; 
Throop,  Pulx  Off.  S  558.  From  the  making 
and  approval  of  the  contract  with  plalntUT, 
it  would  be  reasonable  to  presume  that  the 
officers  had  done  their  duty,  that  the^  had 
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apportlcxied  a  proper  share  of  the  public 
school  money  to  the  school  which  plnlntlfl 
was  employed  to  teach,  and  that  fmids  were 
arallaUe  to  pay  his  claim.  If  not,  the  de- 
fendant Gay,  as  such  superintendent;  was 
under  no  obligation  to  enter  into  the  contract 
with  plaintiff.  His  contract  implies  that  he 
had  the  means  in  hand  with  which  to  pay, 
subject  to  such  deficiency  as  might  arise 
from  the  noncoUectlon  of  the  poll  tax;  and 
if,  by  reason  of  such  a  deficiency,  there  was 
not  money  sufflcioit  to  pay  the  plaintiff,  that 
was  defenMve  maitt»  to  be  pleaded.  The 
demurrer  waa  properly  overruled. 

The  deffflidants  then  pleaded  to  the  com- 
plaint;  setting  up  the  defense  which  was 
sought  to  be  raised  by  the  demurrer  to  the 
complaint,  viz.  the  alisence  of  funds  in  the 
hands  of  liie  superintendent  with  which  to 
pay  plaintiff.  ▲  jury  was  waived,  and  on 
trial  the  court  rendered  judgment  in  favor 
ot  the  plaintiff  for  $10  and  costs,  to  reverse 
which  the  appeal  is  prosecuted.  The  plain- 
tiff was  allowed  to  Introduce  in  evldoioe, 
against  the  objeoticm  and  exception  of  de- 
fendants, the  original  contract  described  In 
thd  complaint,  made  by  him  with  the  town- 
ship trustees,  and  approved  by  said  Gay  as 
Budi  oounty  superintendent,  and  his  quarterly 
report  made  to  the  county  superintendent  as 
required  by  section  987  of  the  Code.  There 
is  nothing  in  these  exceptions.  Both  were 
dearly  admissible.  It  was  necessary  to  in- 
troduce them  to  make  out  plaintiff's  case. 

The  defendant  Gay,  in  support  of  his  plea, 
that  he  had  no  funds  with  which  to  pay  the 
pJalntifTs  claim,  introduced  in  evidence  a 
staitemoit,  which  be  testified  was  correct, 
showing  the  amount  of  money  received  by 
blm  for  the  particular  township  and  range 
for  the  year  in  question,  and  the  expenditures 
thereof,  from  which  statement  it  appears  that 
he  paid  to  the  plaintiff  the  sum  of  $5.31  on 
his  contract,  and  on  the  same  day  paid  to 
one  Russell,  a  teadier  for  the  same  township, 
Ijbe  sum  of  $24.  la  rebuttal  the  plaintiff  was 
po-mltted  to  read  in  evld»ice,  over  the  ob- 
jection and  exceptions  at  defendants,  the 
contract  made  by  the  township  trustees  with 
said  Russell,  whldt  was  approved  by  said 
Gay,  as  such  county  supertntendent,  <m  the 
13th  of  July,  1881,— the  same  day  be  ap- 
proved plaintiff's  contract  wiUi  said  trustees, 
—and  also  said  Russell's  quarterly  report, 
from  wlilch  it  appeared  he  had  been  em- 
ployed to  teooh  transferred  children  from  the 
township,  fm-  three  months,  at  the  rate  of 
$8  per  month,  and  that  he  had  taught  35 
days,  oe  1%  sdiool  months.  Code,  f  1001. 
'Eixcept  as  to  the  amount  of  compensation 
stipulated.  Russell's  contract  was  not  mate- 
rially different  from  that  of  plaintiff,  while 
his  report  showed  he  had  taught  the  same 
length  of  time  plaintiff  had.  There  was  no 
error  in  admitting  these  documents  in  evi- 
dence. It  was  not  sufficient  for  defendant 
Gey  to  show  that  he  had  disbursed  all  tlie 
funds  which  come  into  his  hands.   He  should 


have  gone  further,  and  shown  tbat  they  bad 
been  paid  out  axxKXdlng  to  law.  It  was  cer- 
tainly competent  for  plaintiff  to  show  he  bad 
not  done  so,  and  the  Russell  contract  and 
report  clearly  showed  the  Ulegality  of  his 
alleged  payment  to  Russell,  to  the  extent  of 
$10.  Russell  having  taught  1%  months,  the 
amount  due  him  was  $14,  not  $24,  which  Gay 
paid  to  him,  making  an  overpayment  to  blm 
of  $10.  There  was  more  ttian  that  amount 
remaining  due  and  owing  on  plaintlfrs  claim. 
The  judgment  of  the  court  being  for  that 
amount  only,  there  waa  no  error  in  its  rendi- 
tion, of  which  app^ants  can  complain.  Af- 
firmed. 


aw  Ala.  my 

SOUTHERN  BXP.  CO.  t.  BOUUiiBMET 

«t  ftl. 
(Supreme  Court  of  Alabama.    Nov.  0.  1893.) 

FABTIBS— AMENDmST  ON  APPBiLI.— KXPRBSS  COM- 
PANIBIl. 

1.  When  an  action  ban  been  tried  in  a  jn» 
ace's  court  without  a  wntten  ootuplaint,  and 
appealed  and  tried  de  novo,  plaiutiff,  pending 
the  latter  trhil.  may  amend  by  joining  another 
as  coi^aintiff,  on  a  showing  that  ho  and  such 
other  are  partners  in  the  property  in  oontny- 
versy. 

2.  Plaintiffs,  desiring  to  trade  certain  goods 
for  others  owned  by  persons  at  a  distance,  plain- 
tiffs to  pay  charges  on  both  shipments,  aslced 
the  freight  cleric  of  defendant  express  company 
what  the  charges  would  be.  Hie  clerk  inform- 
ed them  that  the  charges  on  the  goods  plaintiffs 
were  to  receive  would  be  not  more  than  a  cer- 
tain sum.  This  shipment  was  necessarily  made 
over  two  lines  of  express,  one  of  which  tiad  no 
connection  or  contract  with  defendant.  The 
clerk  had  authority  to  give  rates  generally,  but 
it  was  not  his  duty  to  give  rates  on  uncoanect- 
ing  lines,  whose  charges  were  unknown  to  him. 
Heldj  that  his  general  authority  empowered  him 
to  bind  the  company  to  deliver  the  goods  at  a 
certain  rate.. even  in  the  case  of  a  mistake  on 
his  part,  which  inflicted  loss  on  the  company. 

Appeal  from  city  court  of  Mobile;  O.  3. 
Semmes,  Judges  ' 

This  suit  was  originally  brought  in  a  jus- 
tloe  of  the  peace  court  by  A.  Boullemet 
against  the  Southern  Express  Company,  and 
was  to  recover  $10.70  as  overcharges  in 
expressage.  On  appeal  from  said  justice's 
court  to  the  city  court  there  was  judgment 
rendered  for  the  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Upon  the  summons  issued  by  the  Justice 
of  the  peace  there  was  indorsed  the  fol- 
lowing statement:  "Gaiise  of  Action.  $10.70 
for  an  excess  of  fright  charges."  The  cause 
was  tried  in  the  city  court  without  filing  any 
complaint,  and  pending  the  trial  In  the  city 
court  "the  plaintiff  moved  to  be  allowed  to 
amend  by  making  F.  T.  Perkins  one  of  tb» 
plaintiffs  to  said  canse.  it  being  shown  to  the 
court  tliat  the  said  A.  Boullemet  and  F.  T. 
Perkins  were  copartners  in  the  matters  the 
subject  of  this  suit"  This  motion  was  grant- 
ed, and  the  defendant  excepted.  Upon  the 
submission  of  the  cause  to  the  court  without 
the  intervention'  of  a  jury,  the  court  found 
the  fftcts  to  be  as  follows,  and  rendered 
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judgment  as  shown  herein:  "The  plaintiffs, 
as  partners,  were  about  to  make  a  trade  of 
three  bhrds  tor  fourteen  chickens.  The  birds 
were  to  be  sojt  to  Bln^iamton,  New  York, 
and  the  chickens  from  that  place  to  Mobile. 
The  plaintiffs  were  to  pay  freight  or  express- 
age  both  ways.  The  plaintiffs  went  to  the 
freight  derk  of  the  Southern  Express  Com- 
pany at  Its  office  in  Mobile,  and  stated  to 
him  that  they  desired  to  ship  to  Blngfaamton, 
New  York,  three  lire  birds,  in  a  cage,  and 
that  a  person  in  Bingbamton,  New  York,  was 
tn  take  them,  making  payment  In  chickens; 
and,  as  plaintiffs  were  to  pay  expenses  on 
the  birds  and  chickens.  It  was  necessary  to 
asoertaln  what  the  expense  would  be  b^<we 
the  trade  could  be  consummated.  The  agent 
replied  that  the  chargea  on  the  birds  would  be 
between  one  and  two  dollars,  and  asked  the 
number  of  chickens  to  be  returned  and  the 
weight  Plaintiff  replied,  fourteen,'  and  the 
weight  of  each  'eight  and  ten  pounds.'  The 
clerk  then  replied:  'Between  three  and  four 
dollars;  not  to  exceW  four  dollars.'  The 
Clerk  testified  he  understood  the  answer  to 
be  four  chickens,  not  fourteen.  The  court 
finds  that  the  shipment  had  to  be  made  orer 
two  lines  of  express,  one  of  which  had  no 
connection  or  arrangement  with  the  defend- 
ant for  shipment  of  freight  The  birds  were 
shipped,  and  the  freight  prepaid,  which  was 
one  dollar.  On  the  atrlral  of  the  bbrds  at 
Blnghamton  the  chickens  were  expressed  out 
of  Blnghamton  by  an  express  company  dif- 
ferent from  that  of  defendant  and  whose 
rates  were  not  known  to  the  defendant,  and 
having  no  connection  or  agreement  of  rates 
With  the  defendant;  and,  aft^  passing  over 
said  line,  thje.  chickens  came  over  still  another 
line  before  reaching  the  defendant's  line, 
over  which  they  cauie  to  Mobile.  That  the 
defendant  charged  for  and  collected  the 
freif^t  over  all  the  Unes,  and  ($14.70)  four- 
teen and  70-100  dollars  was  charged  as  ^- 
preftsage  on  said  chickens  from  Blnghamton, 
New  York,  instead  of  between  three;  and  fou  • 
dollars.  Plaintiffs  demanded  the  chickens, 
tendering  four  dollars.  Defendant  refused 
t&  deliver  them  until  the  ($14.70)  foTirteen  and 
70-100  dollars  was  paid,  which  was  done 
ufder  protest;  and  suit  was  btought  before 
a  Justice  of  the  peace  for  the  difference,  to 
wit  ten  and  70-100  dollars,  ($10.70,)  the 
two  plaintiffs  and  another  witness  testifying 
to  the  conversation  on  the  side  of  the  plain- 
tiffs, and  one  witness,  the  said  clerk,  on  the 
side  of  the  defendant  The  court  finds  that 
not  more  than  four  dollars  was  to  be  charged 
i^K)n  fourteen  chickens.  The  court  finds  as 
fact  that  the  freight  clerk  had  authority  to 
give  rates  genoally,  but  that  it  was  not  his 
duty  to  give  rates  on  lines  with  which  the 
defendant  bad  no  connection,  and  that  as  a 
fact  he  could  not  do  so,  not  having  exactly 
the  rates  over  such  lines.  That  the  clerk 
said  nothing  on  this  subject  to  the  plaintiffs. 
The  court  holds  that,  as  the  clerk  was  act- 
ing within  the  general  scope  of  bis  authori- 


ty, and  the  plaintiff  made  tbe  contract  and 
shipments  relying  upon  the  statements  made 
by  the  clerk,  the  defendant  Is  liable,  and 
Judgment  is  rendered  for  the  plaintiff  In  the 
sum  of  ten  and  70-100  ($10.70)  dollars."  To 
the  rendering  of  this  Judgment  tlie  defendant 
duly  excepted. 
Chirk  &  Clark,  for  appellant 

McCLELLAN,  J.  When  a  cause  is  removed 
from  a  Justice's  court  Into  the  circuit  court  or 
city  court  having  the  Jurisdiction  In  such 
cases  of  circuit  courts  by  appeal  or  certiorari, 
it  is  triable  de  novo,  without  regard  to  any 
defects  in  the  proceedings;  and  a  trial'  may 
be  had  in  the  appellate  court  either  on  the 
original  complaint,  which  may  be  amended, 
or  on  a  new  complaint  which  may  be  filed. 
Littieton  V.  Clayton,  77  Ala.  671.  In  tills  case 
the  complaint  in  the  Justiee's  court  consisted 
of  a  mere  statement  of  the  cause  of  action  on 
the  summons.  This  was  treated  by  both  par- 
ties in  the  city  court  as  the  complaint  In  the 
case  In  that  court  no  new  complaint  being 
filed.  For  all  purposes,  this  mere  statement 
was  the  complaint,  and,  as  such,  subject  to 
amendment  at  least  to  the  extent  that  any 
formal  declaration  originally  filed  In  that 
court  would  have  been.  The  <Mily  limitation 
upon  the  right  of  amendment  of  complaints 
In  respect  to  striking  out  and  adding  parties 
Is  that  an  entire  change  of  parties  cannot 
be  wrought  thereby.  Even  a  change  of  the 
capacity  In  whldi  the  plaintiff  sues  to  not 
forbidden,  though  formerly  It  was  held  ottur- 
wlse,  (Lucas  v.  Plttman,  94  Ala.  616,  lO 
South.  603;)  and  If  It  could  be  said  that  the 
amendihent  made  he^e,  by  wWch  the  action 
was  converted  from  the  individual  suit  of 
Boullemet  to  the  partnership  suit  of  Bonl- 
temet  &  Perkins,  was  a  change  of  the  ca- 
pacity In  which  the  original  plaintiff  sued. 
It  would  still  be  unobjectionable.  McOaskey 
t.  Pollock,  82  Ala.  174,  2  South.  674.  The 
trial  coTirt  therefore,  did  not  err  In  aUowlng^ 
the  ameudment  complained  of. 

We  may  concede,  as  did  the  judge  of  the 
city  court  that  defendant's  agent  had  no 
authority  to  bind  carriers  between  Blng- 
hamton, N.  Y.,  and  Mobile,  Ala.,  other  than 
the  Southon  Express  Company,  In  the  mat- 
ter of  rates  to  be  charged  betwe«i  those 
points,  there  being  no  Joint  traffic  or  tariff 
agreement  between  flie  several  companies; 
but  he  did  have  authority,  or  at  least  It  was 
within  the  scope  of  his  agency,  and  hence  the 
equivalent  of  authorization,  to  give  the  rates 
at  which  property  shipped  from  Blngham- 
ton and  reaching  Mobile  over  the  express 
company's  line  of  carriage  would  be  de- 
livered to  consignees  at  the  latter  point  and 
to  bind  his  company  to  delivery  at  such  rates. 
If  in  making  rates,  and  thereby  Inducing 
shipments,  he  commits  an  error,  It  Is  a  mat- 
ter between  him  and  his  principal.  If  he 
contracts  to  deliver  a  consignment  upon  pay- 
ment of  an  amount  which  only  equals  or  is 
less  than  the  charges-  of  the  connecting  lines. 
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his  company,  and  not  the  coaaigaee.  Is  re- 
sponsive; and,  as  between  It  and  the  con- 
signee, the  company  must  bear  the  loss.  We 
concur  In  the  dty  court's  finding  of  facts, 
and  in  Its  application  to  them  of  the  law, 
and  Its  Judgment  Is  therefore  affirmed. 


(100  Ala.  S2S) 

KORETKB  T.  IRWIN  et  al. 
(Supreme  CJourt  of  Alabama.    Not.  9,  1893.) 

FiBRT — TTlTREASONABLB  DETENTION. 

Code  1886,  i  1444,  requires  keepers  of 
public  ferries  to  keep  safe  and  conyenient  boats, 
with  a  sufficient  number  of  ferrymen.  Section 
1452  permit^  any  persou  unreasonably  detain- 
ed at  a  public  ferry  to  recover  of  the  owner  a 
penalty.  Hdd,  that  one  detained  from  5:45  or 
6  P.  M.  till  6  the  next  morning  could  recoTer; 
the  ferry  keeper  having  no  right  to  make  or 
enforce  a  rule  not  to  ply  after  dark,  without  re- 
gard to  the  question  whether  it  was  safe  and 
reasonable  to  ply,  under  the  circumstances  of 
each  particular  case. 

Appeal  from  city  conrt  of  Montgomery; 
Thomas  M.  Arrlngton,  Judge. 

Action  by  F.  H.  Koretlie  against  Irwin  & 
Co.  to  recover  a  i>enalty  under  Code  1S8G,  S 
1452.  Judgment  for  defendants.  FlalntlfT 
appeals.    Reversed. 

Lomax  &  lifson,  for  appellant.  A.  A.  Wi- 
ley, for  appellees. 

COLBMAN,  J.  The  action  was  instituted 
before  a  justice  of  the  peace  to  recover  the 
statutory  penalty  Imposed  by  section  1452  of 
the  Code.  The  section  reads  as  follows: 
"Any  person  unreasonably  detained  at  a  pub- 
lic ferry,  toll  bridge,  or  causeway,  may  for 
each  detention,  recover  of  the  owner  ten  dol- 
lars before  any  Justice  of,  the  county."  Plain- 
tilt  was  detained  from  5:45  P.  M.  or  6  o'clock 
P.  M.  until  6  o'clock  A.  M.  of  the  follow- 
ing morning.  These  facts  being  shown  by 
the  plaintiff,  it  devolved  upon  the  defendant 
to  show  the  circumstances  which  Justified 
finch  detention.  The  defense  relied  upon  was 
a  rule  established  by  the  owners  of  the  ferry 
not  to  put  any  person  across  the  ferry  after 
dark,  until  daylight  Does  the  statute  au- 
thorize the  establishment  of  such  a  rule,  and 
was  the  enforcement  of  the  rule,  under  the 
circumstances  as  shown  by  the  evidence, 
reasonable?  Very  clearly  not  If  it  had  been 
proven  that  the  river  was  imusually  swol- 
len, and  for  this  reason  dangerous  to  cross 
after  dark,  or  that  there  was  a  strong  wind, 
which  made  it  dangerous,  these  causes  might 
be  sufficient  under  the  statute,  to  cause  the 
d^ay.  Or  If  It  had  been  proven  that  a 
steamboat  was  approaching,  or  Immediately 
expected,  or  that  lumber  rafts  were  ap- 
(>roacbing'  the  ferry,  which  rendered  the 
crossing,  lor  the  time  being,  dangerous,  it 
would  not  be  mureasonable  to  detain  the  per- 
son desiring  to  cross  until  the  cause  had  ceas- 
ed to  e!slst;''and  so  of  any  other  canse  which 
the  keeper  of  the  ferry  could  not  provide 
agoinjst  or  'controlj  and  which  would  reader 


the  attempt  to  cross  the  river,  at  the  particu- 
lar time,  unsaf& 

The  statute  contemplates  that  the  owners 
and  keepers  of  public  ferries  shall  "keep  safe 
and  convenient  boats,  with  a  sufficient  num- 
ber of  ferrymen."  Section  1444,  Code  1886. 
It  is  not  a  sufficient  excuse  for  "unreasonable 
detention"  to  show  that  by  reason  of  the 
character  of  the  construction  of  the  ferry- 
boat, or  of  the  appliances  operating  the  boat 
across  the  river,  or  because  of  an  insufficient 
number  of  ferrymen  employed,  it  would  not 
be  secure  to  cross  the,  river  after  dark. 
When  a  party  applies  for  and  obtains  a 
license  to  keep  a  public  ferry,  It  Is  his  duty  to 
provide  "safe  and  convenient  boats  and  a 
sufficient  number  of  ferrymen"  necessary  to 
prevent  "unreasonable  detention"  at  the  par- 
ticular ferry  he  Is  licensed  to  keep.  The  pre- 
cise auestlon  under  consideration  came  be- 
fore this  court  at  a  very  early  day.  In  the 
case  of  Fate  t.  Henry,  5  Stew.  &  P.  lOL,  It 
was  telA  that  "the  keeper  of  a  public  ferry 
Is  bound  to  transport  persons  across  the 
stream  after  night,  and  a  failure  to  do  so 
will  subject  him  to  an  action  under  the  stat- 
ute, without  a  suit  on  the  Inrnd."  In  that 
case  the  party  reached  the  ferry  at  6  o'cIo«^ 
He  was  not  put  across  until  next  morning. 
In  that  case,  as  in  this,  the  defense  was  that 
the  "ovraer  of  a  f esry  was  not  bound  to  put 
any  person  across  the  rlva  between  dark 
and  daylight"  On  appeal  this  court  held 
that  the  defense  was  not  good.  In  the  opin- 
ion It  Is  said:  "If  the  wind  was  high,  .or  the 
night  dark,  when  the  application  was  made 
to  blm,  so  as  to  expose  hSm  to  danger  in  an 
attempt  to  cross,  or  were  It  Iai»  at  night 
after  the  usual  bedtime,  it  might,  under  some 
drcumstances,  as  where  the  ferry  was  some 
distance  from  his  dwelling,  and  probably  In 
buiny  other  cases,  be  a  sufficient  excuse." 
The  present  statute  Is  not  in  every  particular 
the  same  as  when  the  opinion  in  5 '  Stew.  & 
P.,  suiura,  was  rendered;  but  so  far  as  the 
question  imder  review  is  affected,  there  Is  no 
material  difference.  It  is  unnecessary  to  re- 
fer to  the  facts,  further  than  to  say  we  do 
not  think  the  evidence  sustained  the  defense 
attempted  to  be  made.  Under  defendants' 
own  showing,  we  are  of  opinion  that  plaintiff 
was  entitled  to  recover.  The  judgment  of 
the  trial  court  is  reversed,  and  judgment  will 
be  here  rendered  for  the  plaintiff. 


OM  Ala.  1) 
STEWART  v.-  STATE]. 
(Supreme  Court  of  Alabama.    Nov.  13,  1898.) 
Revival  o»  Law— Vai.id'itt. 
Act  Feb.   18,   189a  proviaing  that  the 
grand  and  petit  juries  in  the  oouuty  of  WUoox 
shall  be  drawn  and  organized  as  provided  by 
Code,  pt  5,  tit.  3,  c.  4,  arts.  1,  2,  is  unconstitu- 
tional, as  attempting  to  revive  a  law  without 
re-enacting  and  publishing  it  at  length,  as  re- 
quired by  Const,  art.  4,  {  2. 

Appeal  from  circuit  court,  Wilcox  county; 
John  Moore,  Judge. 
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Fred  Stewart  was  convicted  of  burglaary, 
and  apx)eals.    Affirmed. 

Upon  the  state  and  the  defendant  an- 
nouncing ready,  one  of  the  Juries  organized 
as  regular  petit  juries  for  the  second  week  of 
the  term  of  the  coort  at  which  trial  was  had, 
was  ordered  to  take  their  seats  in  the  Jury 
box  to  try  said  cause.  The  defendant  there- 
upon objected  to  being  tried  by  said  Jury, 
or  any  of  them,  and  moved  to  quash  said 
panel,  and  set  aside  said  Jurors,  on  the 
grounds:  First,  that  the  said  Jury  had  not 
been  selected,  drawn,  and  Impaneled  as  re- 
quired by  law;  second,  because  the  probate 
Judge,  sheriff,  and  derk  of  said  county  of 
Wilcox  had  drawn  petit  Juries,  as  required 
by  law,  for  the  second  week  of  this  term, 
which  was  the  week  the  defendant  was  be- 
ing tried.  Ci)on  the  bearing  of  this  objec- 
tion and  motion  it  was  shown  that  the  pro- 
bate Judge,  sheriff,  and  clerk  of  Wilcox  coun- 
ty had  drawn  petit  Juries  for  the  second 
week,  as  approved  by  the  act  of  the  gen- 
eral assembly  of  Alabama  entitled  "An  act 
to  provide  for  the  drawing,  organization  of 
grand  and  petit  Juries  in  the  county  of  Wil- 
cox." This  act  was  In  the  following  lan- 
guage: "Section  1.  Be  It  enacted  by  the 
general  assembly  of  Alabama,  that  the  grand 
and  petit  Juries  in  the  county  of  Wilcox 
,  shall  be  drawn  and  organized  as  provided 
by  articles  1  and  2  of  chapter  4  titie  3  part  6 
of  the  Oode  of  Alabama.  Provided,  that  the 
provisions  of  this  act  shall  only  apply  to 
the  county  of  Wilcox.  Sec  2.  Be  it  further 
enacted,  that  all  laws  or  parts  of  laws  in 
conflict  with  the  provisions  of  this  act  be, 
and  the  same  are  hereby  repealed.  Approv- 
ed February  18, 1893."  It  was  further  shown 
that  Juries  were  drawn  imder  said  act  of 
the  general  assembly,  and  were  duly  sum- 
moned by  the  sheriff  of  said  county,  and 
that  on  Monday  of  the  second  week  of  said 
court  were  organized  as  regular  Juries  for 
the  week.  The  solicitor  for  that  Judicial  cir- 
cuit in  open  court  moved  the  court  to  quash 
the  venire  drawn  and  summoned  as  afore- 
said, on  the  ground  that  the  act  of  the  gen- 
ial assembly  above  copied  was  unconstitu- 
tional and  void,  and  that  said  officers  were 
not  authorized  to  draw  said  Juries.  Upon 
the  hearing  of  said  motion  the  court  granted 
eald  motion,  quashed  the  venires  of  petit  Ju- 
ries so  drawn  and  summoned  as  aforesaid. 
The  court  thereupon  ordered  the  sheriff  of 
said  county  to  summon  instanter  30  persons 
possessing  the  qualifications  required  by 
law  for  petit  Jurors,  to  serve  for  the  second 
week  of  said  court  The  sheriff  thereupon 
summoned  the  30  persons  as  required  by 
the  order  of  the  court,  who  appeared  in 
court,  and  were  sworn  and  organized  as 
petit  Jurors  for  the  second  week;  the  Jury 
put  upon  the  defendant  being  one  of  them 
which  was  so  organized. 

R.  Oaillard,  for  appellant  Wm.  L.  Mar- 
tin, Atty.  Qen.,  for  the  State. 


PER  CURIAM.  The  act  "to  provide  for 
the  drawing  and  organization  of  grand  and 
petit  Juries  in  the  county  of  Wilcox,"  ap- 
proved Febmary  18,  1883,  (Sess.  Acts.  706,) 
is  unquestionably  unconstitutional.  It  was 
an  attempt  to  revive  a  law  without  re-enact- 
ing and  publishing  it  at  length,  as  required 
by  article  4,  {  2,  of  the  constitution  of  the 
state  of  Alabama.  As  an  attempt  at  legis- 
lation It  was  a  failure.  There  was  nothing 
in  the  objection  of  defendant  and  It  was 
rightly  overruled.   AfOrmed. 


aoo  Ala.  SSE) 

LOUISVILUB  &  N.  R.  (30.  T.  RICHARDS. 
(Sapreme  Court  of  Alabama.    Nov.  16, 1893.) 

RaILBOXD  CoMFAKT  —  ACCIDBNT  AT  CUOSBIHO  — 
COSTKIBCTOBT  NBQIJOENCB. 

In  an  action  against  a  railroad  company 
for  the  death  of  i>Iaiutiff'8  intestate,  who  was 
killed  In  the  daytime  on  a  crossing  by  being 
struck  by  the  rear  car  of  a  train  which  was 
backing  at  the  rate  of  from  three  to  six  miles 
per  hour,  it  appeared  that  deceased's  view  of 
the  train  was  unobstructed,  and  there  was  not 
only  positive  evidence  that  he  did  not  look  for 
approaching  trains,  but  there  was  no  fact  from 
which  a  conixiiry  conclusion  conld  be  inferred. 
There  was  evidence  that  no  signal  bell  was 
sounded,  and  that  no  brakeman  was  on  the  rear 
end  of  the  train  to  keep  a  lookout  ffeU,  that 
the  court  should  have  directed  a  verdict  ior 
defmdant. 

Appeal  from  circuit  court  Cullman  ooun- 
ty;   H.  0.  Speake,  Judge. 

Action  by  William  Richards,  administrator, 
Against  the  Louisville  &  Nashville  Railroad 
Company  to  recover  for  the  death  of  plain- 
tiff's Intestate,  caused  by  defendant's  negli- 
gence. From  a  Judgment  entered  on  the 
verdict  of  a  Jury  in  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 

The  testimony  was  without  conflict  that, 
as  one  of  defendant's  work  trains  was  mov- 
ing backwards  towards  the  north  in  the 
town  of  Cullman,  at  a  speed  variously  esti- 
mated at  from  three  to  six  miles  per  hour, 
the  rear  car  of  the  train  struck  deceased, 
knocked  him  down,  ran  over  him,  and  so 
injured  him  that  he  died.  The  testimony 
showed  that  there  was  nothing  to  prevent 
deceased  from  sedng  the  approach  of  the 
train;  that  he  went  upon  the  west  side  of 
the  track  wltiiont  looking  up  or  down  the 
track,  and  while  either  standing  on  the 
track,  Inattentive  to  the  surroundings,  or  at- 
tempting to  cross  the  same  without  looking' 
to  the  right  or  the  left,  he  was  struck.  There 
was  some  conflict  In  the  testimony  as  to 
whether  the  whlsOe  was  blown  or  the  bell 
rung,  or  whether  a  proper  lookout  was  kept 
by  the  employes  on  the  train. 

J.  M.  Falknor  and  George  H.  Parker,  for 
appellant    W.  T.  Lk  Cofer,  for  appdlee. 

COLEMAN,  J.  'niere  are  some  principles 
of  law  applicable  to  suits  brought  to  recover 
damages  for  injuries  sustained  in  conse- 
quenG«  of  the  nes^ence  or  latentional  mis- 
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oondact  of  others,  which  have  beea.  repeat- 
edly declared  by  this  court  One  of  these 
is  liiat  where  the  facts  without  conflict  show 
affirmatively  that  the  plaintiff  was  guilty  of 
aegligence,  which  proximately  contributed  to 
bis  own  injury,  the  conclu8i(»i  is  one  of  law, 
and  should  be  bo  pronounced  by  the  court, 
and  not  referred  to  a  Jury.  Another  familiar 
principle  is  that  It  is  the  duty  of  travelers 
or  persons  intending  to  cross  a  railroad  track, 
at  a  public  crossing  or  elsewhere,  not  being 
azpreealy  or  impliedly  invited  to  cross,  to 
look  In  every  direction  that  the  rails  run, 
and  to  listen  for  approaching  trains,  and  one 
who  falls  to  perform  this  duty  is  guilty  (Ht 
culpable  negligence.  Another  is  that  If  the 
plaintiff  was  guilty  of  ne^gence  which 
proximately  contributed  to  his  injury,  he  can- 
not recover  for  the  injury,  unless  the  evl- 
dxaanx  tends  to  show  that  the  defendant  was 
guUty  of  willful  misconduct  or  negligence 
so  wanton  or  reckless  as  to  be  the  equiva- 
lent of  intentional  wrong.  We  cite  some  of 
the  many  authorities  in  this  state,  which  lay 
down  these  rules:  Railroad  Co.  v.  Blak^y, 
68  Ala.  478;  Gothard  v.  Railroad  Co.,  67 
Ala.  U4;  Copeland  v.  Railroad  Co.,  61  Ala. 
376;  Railroad  Co.  v.  King,  81  Ala.  184,  2 
South.  152;  Frazer  v.  Railroad  Co.,  81  Ala. 
185,  1  South.  85;  Wilson  v.  RaUroad  Co.,  85 
Ala.  271,  4- South.  701;  Railroad  Co.  v.  Webb, 
90  Ala.  185,  8  South.  518;  RaUway  Co.  v. 
Leev  92  Ala.  262,  9  South.  230;  Railroad  Co. 
T.  Komegay,  82  Ala.  228,  8  South.  557,  (In 
some  respects  similar  to  the  case  at  bar;) 
Pipe  Works  v.  Dickey,  83  Ala.  418,  9  South. 
720;  Warden  v.  Railroad  Co.,  94  Ala.  277, 
10  South.  276;  Nave  v.  Railroad  Co.,  (Ala.) 
U  South.  381;  RaUroad  Co.  v.  Hurt,  (Ala.) 
13  South.  130;  Stringer  v.  RaUway  CJo.,  Id. 
76.  There  is  not  only  positive  evidence  to 
the  effect  that  plaintiff's  intestate  did  not 
kxA  for  approaching  trains,  but  there  is  no 
fact  In  the  present  record  from  which  a  coor 
trary  conclusion  could  be  Inferred.  The  In- 
jniy  occurred  about  11  o'dock  A  M.  The 
evidence  shows  there  was  no  obstruction  to 
the  view,  and  that  the  train  was  not  back- 
ing at  a  greater  rate  of  speed  than  from 
three  to  six  mUes  per  hour,  and  stopped  a 
little  more  than  30  feet  from  the  place  of 
collision.  Under  the  undisputed  evidence, 
the  coiirt  should  have  instructed  the  Jury, 
as  matter  of  law,  that  plainttfTs  Intestate 
was  guilty  of  contributory  negUgence.  War- 
den's Case,  84  Ala.  277,  10  South.  276;  Rail- 
road Co.  T.  Hurt,  (Ala.)  13  South.  130; 
Stringer's  Case,  Id.  76.  It  Is  equally  cleu 
from  the  record  that  defendant  was  not 
guUty  of  willful  wrong,  or  of  such  wanton 
or  reckless  negligence  as  to  be  the  equiva- 
lent of  intentional  wrong.  There  Is  no  evi- 
dence tending  to  show  actual  knowledge  on 
the  part  of  those  In  charge  of  the  train  of 
the  perilous  position  of  plalntltTs  Intestate, 
ncv  any  facts  testified  to  which  would  Im- 
pute  to  them  a  consciousness  of  his  peril. 
AU  the  evidence  for  plaintiff  on  this  point 
v.l8so.no.28— 60 


Is  that  the  deceased  was  kUled  at  a  pubUc 
crossing  In  the  town  of  OuUman;  that  the 
tmln  was  backing  at  the  rate  of  from  three 
to  six  mUes  per  hour;  that  no  signal  beUs 
were  bdng  sounded,  and  tiiat  there  were  no 
brakemen  on  the  approaching  end  of  the 
train  to  keep  a  lookout  Conceding  that  the 
Jury  would  accept  as  true  this  phase  ot  the 
evidence^  It  establishes  but  simple  nee^ 
gence.  The  proof  falls  far  below  that  which 
is  necessary  to  show  actual  knowledge  of 
peril,  or  a  state  of  facts  from  which  a  Jmry 
would  be  authorized  to  Impute  knowledge 
to  the  person  In  charge  of  the  train  of  the 
dangerous  position  of  deceased  at  the  time 
and  place  of  the  Injury.  See  Webb  v.  RaU- 
road Co.,  (Ala.)  12  South.  374;  Stringer's 
Case,  supra.  The  defendant  was  entitled  to 
the  general  charge  upon  aU  the  evidence. 
Other  questions  arising  upon  the  charge  of 
the  court  and  rulings  upon  the  pleadings 
are  discussed,  but  we  deem  it  unnecessary 
to  consider  them.  N<»e  Of  them  are  new, 
and  it  is  not  probable  that  either  wiU  arise 
Cfo.  anothw  tilaL    Reversed  and  remanded. 


aoo  Ala.  249) 

BIRMINGHAM  LOAN  &  AUCTION  CO.  v. 

FIRST  NAT.  BANK  OF  ANNISTON. 

(Supreme  Court  of  Alabama.    Nov.  13,  1893.) 

Amicus   Cusim  —  Exgeptionb  —  Inditiduai,  as 

Partnehship— Objections  kot  Raised  Below. 

1.  An  exception  by  an  attorney  of  a  party, 
made  as  amicus  curiae,  to  a  ruling,  cannot  avail 
the  parjbr. 

2.  Where  a  single  person  does  business  un- 
der a  partnership  name,  the  reputed  firm  may  be 
sued  under  such  name;  and  execution  on  judg- 
ment obtained  will  run  agralnst  the  paitnership 
in  name,  leviable  on  its  property,  the  action  t>e- 
ing  in  the  nature  of  a  proceeding  in  rem. 

3.  Where  a  party  goes  to  trial  without  ob- 
jection to  any  supposed  defect  in  the  court,  he 
cannot  raise  the  point  on  appeaL 

Appeal  from  city  court  of  Birmingham; 
WlUiam  W.  WiUterson,  Judge. 

Garnishee  proceeding  by  the  First  National 
Bank  of  Anniston  against  the  Birmingham 
Loan  &  Auction  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Plaintiff  obtained  a  Judgment  against  one 
A.  Gk>etter  for  $100  in  a  Justice  4^  the 
peace  court  On  this  Judgment  the  plain- 
tiff sued  out  a  writ  of  garnishment  In  which 
the  Birmingham  Loan  &  Auction  CJompany 
was  named  as  garnishee.  The  answer  of. 
the  garnishee,  as  reduced  to  writing  by  the 
Justice  of  the  peace  before  whom  the  an- 
swer was  made,  recited  that  the  Birmingham 
Loan  &  Auction  Company  appeared  by  Its 
manager,  S.  Kaufman,  who,  being  duly 
sworn,  denied  any  Indebtedness  to  Goetter. 
The  plaintiff  contested  this  answer,  and,  on 
the.  trial  of  the  contest  before  the  Justice  of 
the  peace.  Judgment  was  rendered  against 
the  garnishee  for  the  amount  of  the  Judg- 
ment and  costs.  .  Appeal  was  taken  flom 
this  Judgment  to  the  Birmingham  city  court, 
and  on  the  cause  being  called  for  trial.  tM> 
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fore  the  defendant  announced  "Ready,"  A. 
H.  Brainera,  an  attorney,  as  amicus  curiae, 
moved  the  court  to  dismiss  the  cause  "be- 
muse tiie  said  garnishee  Is  a  flctltlous  per- 
Non;"  the  Birmingham  Loan  &  Auction  Oom- 
pany  being  neither  an  individual,  partner- 
whip,  nor  corporation.  It  was  proven,  on  the 
■^«stImony  of  one  Umbenhauer,  tliat  be  was 
Hin  employe  of  S.  Kaufman,  and  was  during 
the  time  covered  by  the  garnishment;  that 
luring  such  time  the  Birmingham  Loan  & 
^.uction  Company  was  the  name  under  which 
8.  Kaufman  did  business;  that  he  had  no 
partners;  and  that  the  Birmln^am  Loan  & 
Auction  Oompany  was  not  a  corporation; 
The  court  overruled  this  motion,  and  the 
said  A.  H.  BennetB,  as  amicus  curiae,  ez^ 
cepted  to  the  ruling  of  the  court  On  the 
trial  of  the  cause,  proof  was  made  by  plain- 
tiff of  notice  to  A.  H.  Benners,  as  attorney 
of  record  for  the  Birmingham  Loan  &  Auc- 
tion Oompany,  to  produce  Its  boolts  of  ac- 
counts in  evidence,  and,  the  same  not  being 
produced,  the  plaintiff  introduced  one  W.  T. 
Poe,  who  testified  that  this  canse  was  first 
tried  before  him  as  Justice  of  the  peace; 
that  he  knew  said  Goetter,  and  that  he 
worked  for  the  Birmingham  Loan  &  Auction 
Company  during  the  time  covered  by  the 
gamishmeat;  that,  upon  notice  by  plaintiff 
to  the  Birmingham  Loan  &  Auction  Oom- 
pany, Its  books  were  produced  In  evidence 
on  the  trial  t)ef  ore  him,  said  Poe,  and  upon 
examination  of  the  same  they  showed  an 
account  with  A.  Goetter,  In  which  entries 
were  made,  showing  that,  during  the  time 
covered  by  the  garnishment,  the  said  Go>etf 
ter  had  been  paid  by  the  Birmingham  Loan. 
&  Auction  Company  $400.  The  garnishee 
objected  to  the  witness  testifying  as  to  the 
contents  of  the  book  oh  the  ground  that  it 
"was  secondary  evidence,  and  no  witness 
had  been  subpoenaed  duces  tecum  to  pro- 
duce the  books,  and  because  it  was  oral  evi- 
dence of  garnishee's  answer,  which  waa  in 
writing,  and  which  would  appear  in  the  writ- 
ten transcript  of  the  justice  of  the  peace 
court"  This  objection  was  overruled,  and 
the  garnishee  duly  excepted.  This  being  all 
the  evidence,  the  court,  hearing  the  cause 
without  the  Intervention  of  a  Jury,  rendered 
Judgment  for  the  plaintiff,  to  which  ruling 
of  the  court  the  garnishee  duly  excepted. 

A.  H.  Benners,  for  appellant  A.  B.  Bar- 
nett  for  app^ee. 

HAKALSON,  3.  1.  An  amicus  curiae.  In 
practice.  Is  one  who,  as  a  stander-by,  when 
a  Judge  Is  doubtful  or  mistaken  In  a  mat- 
tw  of  law,  may  inform  the  court  Bouv. 
Diet  "He  Is  heard  only  by  the  leave  and 
tot  tiie  assistance  of  the  court  upon  a  case 
already  before  it  He  has  no  control  over 
the  suit,  and  no  right. t»  institute  proceed- 
ings thereon;  or  to  bring  the  case  from  one 
court  to  another  by  appeal  or  wrtt  at  error." 
Malrtin  v.  Tapley,  110  Mass.  IIQ;  I  Lawson. 
Bights,  Kem;  &  Pr.  >  26%  {  15&      - 


2.  The  attorney  for  the  garnishee,  as  ami- 
cus curiae,  moved  to  dismiss  the  suit  on  the 
ground  that  it  was  a  fictitious  one,  and  tbe 
garnishee  was  a  fictitious  person.  Tbe  court 
oveiTuled  tlie  motion,  and,  as  amicus  cuitae, 
the  attorney  excepted.  The  garnishee, 
against  whom  Judgment  was  rendo'ed,  as- 
signs .this  ruling  as  error.  The  amicus  cu- 
riae, in  making  tills  moticm,  was  acting  in 
the  interest  of  hUi  client,  to  aid  him,  more 
than  to  rescue  tbe  court  from  doubt  and  mis- 
take; but  conceding  his  friendliness  to  the 
court  to  have  been  disinterested,  after  his  mo- 
tion was  overruled  his  friendly  offices  were 
art:  an  end.  He  had  no  interest  which  au- 
thorized him  to  except  to  the  mUng  of  the 
court  on  his  motion,  nor  can  the  garnishee, 
In  this  court  assign  that  ruling  as  error. 
Not  having  made  the  motion,  cuid  not  having 
complained  of  the  court's  action  on  the  mo- 
tion, the  ruling  is  not  available  on  error  to 
the  garnishee.  Eslava  v.  Parley,  72  Ala. 
214. 

8.  The  name  of  "Birmingham  Loan  &  Auc- 
tion Company"  fairly  imports  a  partnership. 
Clark  V.  Jones,  87  Ala.  474,  6  South.  362; 
Seymour  v.  Thomas  Harrow  Co.,  81  Ala. 
250,  1  South.  45.  The  pcoot  showed  that 
S.  Kaufman,  during  the  time  covered  by 
the  garnishment  writ  did  business  under  that 
name.  The  name  of  a  firm  or  partneraliip 
ordinarily  implies  more  than  one  p^scm,  but 
still  the  name  imder  which  one  person  does 
business  is  arbitrary,  and  If  he  uses  a  name 
tiuit  implies  a  ptutaerahlp  the  reputed  firm 
may  be  sued  under  such  name;  and  execu- 
tion <m  the  Judgment  obtained  will  run 
against  the  partnership  in  name,  leviable 
only  on  Its  property,  being  in  the  nature  ol 
a  proceeding  in  rem,  and  not  in  personam. 
Le  Grand  v.  Baidc,  81  Ala.  130,  1  South.  460; 
Moore  v.  Watts,  81  Ala.  265,  2  South.  278; 
Yarbrough  v.  Bush,  69  Ala.  171;  Code,  { 
2605. 

4.  The  garnishee  filed  an  answer,  by  S. 
Kaufman,  manager,  denying  any  indebted- 
ness, which  answer  was  contested  by  philn- 
tiff  setting  out  several  grounds  wherein  it 
was  alleged  to  be  untrue.  On  these  the  gar^ 
nlshee  to<^  issue.  It  executed  an  appeal 
bond  from  the  Justice's  to  the  city  court 
and  appeared  by  attorney.  Having  gone  to 
trial  on  the  m^tb,  without  having  taken 
objection  to  any  supposed  defect  in  the  lower 
court  the  garnishee  waived  It,  and  cannot 
raise  the  point  first  here.  Hazard  v.  Frank- 
lin, 2  Ala.  349;  Marston  vi  Oarr,  16  Ala.  330 
Ortez  V.  Jewett  28  Ala.  662;  Ware  v.  Rope 
Co.,  47  Ala,  674;  Le  Grand  v.  Bank,  supra 
Mo<we'  V.  Watts,  supra: 

6.  The  attempt  to  evade  liability  aa  a  gar- 
nishee. In  this  instance,  was  extremely  tedi' 
hical,— too  mu<4i  so  for  Justl'c^  to  close  her 
eyes  against  Kaufman,  who  did  business 
under  this  assumed  name,  ntade  oath,  as 
manager  of  gamiefhee,— tiie  proof  showing 
that  he  was  the  firm,— that  his  company  owed 
the  -Judgment  dttbtw  nothing,   was  not  in- 
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debted  to  him  at  the  date  of  the  serr- 
ice  of  gamiBhment,  nor  since,  never  paid  him 
any  money,  ajid  yet  admitted  that  he  was 
trorklng  in  the  store  of  the  company,  and 
the  proof  tended  'to  show  that  the  debtor  was 
paid  by  Kaufman,  In  that  time,  over  $400. 
The  finding  of  the  court  that  the  answer 
was  untrue  was  correct  This  case  is  clear- 
ly distinguishable  from  Bx  parte  Collins,  ^ 
Ala.  69.  The  only  ground  of  error  insisted 
on  In  argument  Is  the  one  that  the  defendant 
was  a  ficUtious  person.  There  is  no  error  In 
the  record,  and  the  judgment  Is  affirmed. 


cm  Ala.  IM) 

SCHWAHZ  v.  BAIRD  et  aL 
(Supreme  Court  of  Alabama.    Nov.  15, 1803.) 

Wm  AS  FbIUC  Sous  TrADJCB  —^BBTinXD  OOFIES 

—Sworn  Accoukt  fob  Ooods  Bold. 

1.  The  husband's  written  consent  that  his 
wife  shall  engage  in  business  as  a  feme  sole, 
required  by  Code,  §  2850,  to  be  filed  and  re- 
corded in  the  office  of  the  probate  judge,  ia  a' 
papw  kept  by  a  sworn  officer,  and  transcribed 
on  hia  records,  under  Code,  S  2TS8.  so  as  to  ad- 
mit said  officer's  certified  copy  of  it  as  evidence, 
imless  the  court,  on  motion,  require  production 
of  the  original. 

2.  Code,  i  2350,  prescribing  that  a  hus- 
band's consent  to  his  wife's  acting  as  a  feme 
sole  trader  shall  be  in  writing,  signed  by  him, 
and  filed  with  the  probate  judge,  since  ft  doe* 
aqt  expressly  require-  acknowledgment,  entitles 
to  record  such  paper  unacknowledged,  and  in- 
vests a'ceMfied  copy  of  it  wj.tfa  like  faith  and 
credit  as  copies  of  acknowledged  instruments  so 
filed. 

3.  An  affidavit  set  forth  that  affiant  was 
agent  of  plaintiffs;  that  the  annexed  account 
was  a  just  claim  against  defendant;  that  there 
was  now  due  thereon  a  certain  sum,  with  In- 
terest from  a  certain  date,  for  goods  sold  and 
ddlvered  to  defendant  at  her  special  request; 
that  there  were  no  credits  against  it,  in  law  or 
equity;  that  plaintifEs  had  no  security  for  any 
part  ot  it;  and  that  no  usury  was  included 
therein.  Stid  sufficient  to  admit  the  account  as 
evidence. 

4.  In  an  attestation,  the  Words,  "In  witness 
whereof,  I  hereunto  set  my  hand  and  national 
seal,  at,"  etc,  signed,  "S.,  Notary  Public,"  and 
sealed,  show  an  evident  clerical  misprision  of 
"national"  for  "notarial,"  which  cannot  prej- 
udice. 

Appeal  from  city  ooort  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  Baird  &  Iievi  against  Hannah 
L.  Schwarz  on  account  for  goods  sold  and  de- 
livered. Judgment  for  plaintifCs.  Defendant 
appeals.    Affirmed. 

The  pleaa  and  replicatlona  are  sufficiently 
stated  In  the  opinion;  The  plaintiffs  intro- 
duced an  Itemized  account  against  the  de- 
fendant, showing  the  amount  due  the  plain- 
tiffs from  the  defendant  equal  to  the  amount 
■et  oat  in  the  affidavit  attached  to  said  item- 
ized accotmt.  This  affidavit  was  in  the  fol- 
lowing language:  "State,  county,  and  city  of 
New  York.  Personally  appeared  before  me 
Henry  J.  Unthielle,  who,  being  duly  sworn,' 
says  he  Is  agent  for  Balrd  &  Levi,  formerly 
Cochran,  Baird  &  Levi;  that  the  annexed 
account  is  a  just  and  lawful  claim  against 
H.    Ia    Sehwars,    Birmingham,    Ala.;    that 


there  Is  now  due  and  owing  thereon  from 
the  said  H.  L.  Schwarz  to  the  said  Baird  & 
Levi  the  sum  of  two  hundred  and  sixty-eight 
50-100  dollars,  with  interest  from  the  6th  day 
of  September,  1890,  for  goods  and  merchan- 
dise sold  and  delivered  to  EL  L.  Schwarz, 
Birmingham,  Ala.,  at  her  special  instance 
and  request;  that  there  are  no  credits,  set- 
offs, or  counterclaims  against  it,  either  in 
law  or  equity;  that  the  said  Balrd  &  Levi 
have  no  security  v^hatever  for  any  portion 
of  said  Indebtedness;  and  that  no  usury  Is 
embraced  therein.  Henry  J.  TTnthielle.  Sub- 
scribed and  sworn  to  before  me  this  4th  day 
of  June,  1891.  In  witness  whereof,  I  here- 
unto set  my  fiand  and  national  seal  at  my 
office  In  the  city  of  New  York,  county  & 
state  aforesaid.  Samuel  H,  Smith,  Notary 
Public,  New  York  County.  [Seal.]"  The  de- 
fendant moved  to  exclude  from  the  consld^ 
eration  of  the  jury  the  itemized  account,  and" 
the  affidavit  attached  thereto,  "because  said 
affidavit  does  not  recite  that  said  account 
Is  true,  correct,  due,  and  unpaid,  as  Is  re^ 
quired  by  the  laws  of  Alabama  authorizing 
the  introduction  of  Itemized  accounts  lir 
vtTltlng."  The  court  overruled  this  objebtlon, 
and  the  defendant  duly  excepted. 

Wade  &  "Vaughan,  for  appellant.  H.  K. 
White,  for  appellees. 

McCLBLLAN,  J.  This  action  Is  prosecuted 
by  Balrd  &  Levi  against  Hannah  L.  Schwarz 
on  an  open  account  for  the  price  of  goods, 
wares,  and  merchaildise  sold  and  delivered 
by  them  to  her  To  the  general  issue  waa 
added  a  plea  of  coverture.  To  this  special 
plea  the  plaintiffs  replied  that,  when  the 
goods  were  sold  to  defendant,  she  was  en- 
gaged in  the  mercantile  business,  and  that 
she  had  the  consent  of  her  husband,  Louis 
L.  Schwarz,  expressed  in  writing,  for  her 
to  engage  in  and  carry  on  business  in  her 
own  name,  as  if  she  were  a  feme  sole,  and 
that  said  consent  was  filed  and  recorded  in 
the  office  of  the  judge  of  probate  of  Jeffer- 
son county,  as  required  by  law.  Issue  being 
taken  on  this  replication,  the  plaintiffs  of- 
fered In  evidence  a  copy  of  what  irarports 
to  be  a. written  consent  of,  and  slgneu  by, 
Louis  L.  Schwarz,  to  his  wife,  the  defend- 
ant, engaging  In  business  as  if  she  were  a 
feme  sole,  etc.,  which  is  certified  by  the  pro- 
bate judge  as  a  true  and  correct  transcript 
from  the  records  of  his  office.  The  defend- 
ant objected  to  thia  evidence  on  two.  grounds 
only:  "(1)  Because  the  same  is  secondary 
evidence,  the  nonproduction  of  the  original 
pot  being  accounted  for;  (2)  because  said 
paper  purporting  to  be  of  file  and  record  in 
the  probate  office  had  no  certificate  of  ac- 
knowledgment of  the  signature  of  Louis  L. 
Schwatz,  and  was  not  entitled  to  record  in 
the  probate  office,  and  no  faith  and  credit 
could  attach  to  same." 

The  answer  to  the  first  objection  Is  that 
this  paper  is  required  by  law  to  be  "filed 
add  recorded"  in  the  office  of  the  probate 
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Judge,  or,  In  other  words,  to  be  "kept"  by 
that  officer  and  transcribed  on  the  records  of 
hie  office,  (Code,  §  2350;)  and  a  certified  copy 
of  It  Is  therefore  admissible  In  evidence 
whenever  the  original  would  be  competent, 
unless  the  court,  on  motion,  requires  the 
production  of  the  orlglnaL    Code,  g  2788. 

The  second  objection  is  equally  untenable. 
The  gist  of  it  Is  that  the  paper  was  not  en- 
titled to  be  filed  and  recorded  in  the  probate 
office  because  It  bore  no  certificate  of  ac- 
knowledgment of  execution,  and  therefore 
no  faith  and  credit  could  attach  to  the  cer- 
tlfled  copy.  It  Is  sufficient  to  say,  in  reply 
to  this,  that  the  statute  does  not  require  a 
certificate  of  acknowledgment  as  a  condition 
precedent  to  the  filing  and  recording  of  this 
paper  In  the  office  of  the  probate  Judge. 
Code,  §  2350.  Probably,  the  law  should  be 
changed  In  this  respect,  but  we  deal  with  It 
as  It  la.  If  there  were  other  objections  to 
this  evidence,  they  are  to  be  taken  as  waiv- 
ed; and.  If  it  aid  not  support  the  replication, 
the  point  Is  not  raised  on  this  record.  No 
charge  was  given  or  refused,  so  far  as  Is 
disclosed  here,  which  asserted  or  denied 
that  plalntltTs  had  made  out  their  case. 

The  objections  to  the  Introduction  of  the 
account  are  without  merit  The  statements 
set  forth  In  U»e  affidavit  are  in  substantial 
conformity  to  our  statute,  and  the  use  of  the 
word  "national"  in  the  Jurat  of  the  notary  is 
BO  manifestly  a  clerical  misprision— and  this 
It  may  be  on  the  part  of  the  city  court  clerk 
—as  to  be  of  no  Importance.  The  Intention, 
clearly,  was  to  say  "notarial  seal,"  and  not 
"national  seal."  The  Judgment  must  be  af- 
firmed. 


UOO  Ala.  279) 

OARRBTSON  ▼.  JOSEPH. 
(Supreme  Court  of  Alabama.    Nov.  16,  ISOa) 

PiLTMBST  BT  CREOK— Or  JODOKBRT  TO  MaSIS- 
TRATB. 

A  jtirsrtlce  of  the  peace,  who  accepts  a 
Judgment  debtor's  check  payable  to  himself  per- 
sonally In  payment  of  the  judgment  rendered 
by  him,  satisfies  the  Judipnent  on  his  record, 
and  pays  to  the  encceBsful  party  the  amount 
due  him,  cannot  on  dishonor  of  the  check,  re- 
cover of  said  party  the  money  paid  him;  and 
whether  the  Judgment  debtor  had  money  In  the 
bank  to  pay  the  check  between  the  times  it  was 
made  and  t^esented  is  Immatvial. 

Appeal  from  drcolt  court,  Jefferson  ooon- 
ty;  James  J.  Banks,  Judge. 

Action  by  J.  T.  Gnrretson  against  Henry 
Joseph  for  money  had  and  received.  Judg 
ment  for  defendant  Plaintiff  appeals.  Af- 
firmed. 

Dickinson  &  Kor,  for  appellant  Richard 
H.  Fries,  for  appellee. 

COLEMAN,  J.  The  appellee,  Henry  Jo- 
seph, sued  one  T.  H.  White,  and  recovered  a 
Judgment  against  him  before  the  appellant 
Oarretson,  as  a  Justice  of  the  peace.  To  pay 
the  Judgment  and  cost  of  suit,  White  gave 
bis  check,  payable  to  said  Garretson,  for  tho 


fuU  amount  Garretson  marked  the  Jiidg'> 
ment  on  his  docket  "Satisfied,"  and  paid  over 
to  Henry  Joseph,  in  whose  favor  the  Judg" 
ment  was  rendered,  the  amount  of  the  Judg- 
ment In  his  favor.  Gtarretson  mislaid  the 
check,  and  forgot  it  had  not  been  paid.  Dis- 
covering his  neglect  some  four  months  aft- 
erwards, he  presented  the  check  for  pay- 
ment and  it  was  refused.  The  plaintiff  la 
this  suit  Garretson,  the  justice  of  the  peace, 
brought  the  present  action  to  recover  from 
Joseph  the  money  paid  him  on  the  judgment 
The  platntur  introduced  evidence  tending  to 
show  that  at  the  time  White  drew  the  check 
he  did  not  have  sufficient  money  in  the  bank 
to  pay  the  entire  check,  and  -uS  not  liad 
sufficient  for  this  purpose  but  once  before  the 
bringing  of  this  suit  and  that  but  for  a  short 
time.  We  think  this  ImmaterlaL  Oarretson 
was  authorized  to  receive  payment  and  en- 
tered satisfaction  of  the  judgrment  recovered 
before  him.  The  check  was  made  payable  to 
him  individually.  He  received  it  as  payment 
The  facts  show  this  conclusively.  He  satis- 
fled  the  Judgment  and  paid  the  amount  to 
Joseph,  the  party  In  whose  favor  the  judg- 
ment was  rendered.  Aftw  satisfying  the 
Judgment  and  payment  to  Joseph,  the  check 
was  his  Indlvldnal  property.  No  other  per- 
son had  any  Interest  in  it  He  certainly  has 
no  recourse  on  Joseph.  If  he  has  any  reme- 
dy it  Is  against  White.  There  is  no  error  in 
the  record.   The  Judgment  is  affirmed. 

(iMAU.  no 
WOOD   et   aL   t.   HOLLY   BtANUF'G   00. 
(Supreme  Court  of  Alabama.    Nov.  7,  189S.) 

PUBCHASB-MONBT  LlBN— RXSBTIVATION  BT  AORBS. 

KENT — Effect — Rights  of  PcBCBA.asB8. 

1.  One  supplying  pumping  engines  for  wa- 
terworks may,  oy  express  agreement,  retain  a 
lien  on  the  engines,  tor  their  price,  after  th^ 
are  affixed  to  'the  company's  premises. 

2.  When  a  lien  is  given  ^'on  all  of  said  en- 
gines" until  "the  whole  amount  of  the  purchase 
price  of  said  engiues"  has  been  paid,  the  pay- 
ment of  the  price  of  one  engine  does  not  dis- 
charge the  lien  thereon. 

3.  A  lien  for  the  price  of  machinery  fur- 
nished to  a  water  company  is  not  incapable  of 
enforcement  because  the  public  mi^t  b«  incon- 
venienced thereby. 

4.  A  fact  important  to  be  proved  for  the  de- 
fense, capable  of  proof,  and  not  proven,  will  be 
presumed  not  to  exist 

5.  A  mortgage  covering  after-acqnired  prop- 
erty does  not  talce  precedence  of  a  li«i  ex- 
pressly retained  on  such  pr<^>erty  for  its  price. 

6.  One  holding  under  a  quitclaim  deed  can- 
not claim  protection  as  a  bona  fide  purchaser. 

7.  Where  a  contract  for  the  erection  of  ma- 
chinery on  defendant's  premises  reserves  a  lien 
for  its  cost  the  fact  that,  before  all  the  ma- 
chinery is  on  the  premises,  they  are  conveyed  to 
another  person,  who  takes  with  notice  of  the 
contract  does  not  affect  the  existence  of  the 
lien  on  all  the  machinery,  when  finally  erected. 

Appeal  from  cfaancery  court  Mobile  coon- 
ty;  W.  H.  Tayloe  and  Thomas  W.  Oolonan, 
Cbanodlors. 

Bill  by  the  HoUy  Manufacturing  Company 
against  Richard  D.  Wood  &  Co.,  the  Bien- 
ville Water  Supply  Company,  and  others,  for 
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■n  acooontlxis,  and  the  enforcement  of  a.  pat- 
dia8»-money  lien  <m  certain  machinery. 
item  »  decree  for  complainant,  defendants 
appeal.    Affltmed. 

On  the  13th  of  December,  1888,  a  contract 
waa  entered  Into  between  the  Bienville 
Water  Supply  Company,  hereafter  referred 
to  aa  the  Water  Company,  and  Bollock  & 
Co.,  by  which  the  latter  undertook  to  cmi- 
Btruot  for  the  former  a  complete  system  of 
wiiterworks,  including  the  fumiahlng  of  en- 
glnea  and  pnmps,  the  former  contracting  to 
pay  Bullock  &  Co.,  for  the  work  to  be  done^ 
In  bMida  and  shares  ot  Its  stock.  To  pro- 
cure a  site  for  the  waterworks,  Bullodc  & 
Go.  pordiased  a  tract  of  land,  and  on  the 
18th  of  Deoember.  1886,  recelyed  from  their 
grantor  a  conveyance  thereof  to  themselves, 
and  Immediately  to<A  possession,  and  erected 
thereon  an  engine  and  pump  bouse,  in  which 
ttiey  afterwards  placed  the  engines  and 
pumpa  for  said  wwks.  In  order  to  carry 
out  Its  omtract  with  Bullock  &  Co,,  and  en- 
able them  to  perform  their  contract  in  the 
building  and  eompletlon  oC  said  waterworks, 
the  Water  Company,  on  the  1st  of  January, 
1887,  made  and  delivered  to  the  Farmers' 
Loan  &  Ttust  Company  of  New  York  a  mort- 
gage on  an  its  real  and  personal  property 
then  owned,  or  which  might  thereafter  be 
acquired.  In  trust  to  secure  bonds  to  be  is- 
sued by  said  Water  Company,  for  the  purposes 
specified,  in  the  sum  of  $760,000,  and  did 
alsOk  thereupon,  duly  execute  Its  bonds,  in 
the  aggregate,  amounting  to  said  sum.  and 
deliver  the  same,  together  with  certlficatea 
for  the  fun  amount  of  its  capital  stodi,  be> 
tug  the  sum  of  $500,000  par  value,  to  said 
Bullock  &  Co.,  to  proceed  with  and  complete 
said  waiterwwks,  to  be  in  full  payment  to 
them  therefor,  when  completed.  Said  mort- 
gage was  filed  for  record  and  duly  recorded 
In  the  office  of  the  probate  court  of  Mobile 
ooimty  on  the  24th  day  of  February,  1887, 
and  is  still  in  force.  The  loan  and  truat  com- 
pany accepted  the  trust  On  the  a4th  of 
February,  1887,  Bullock  A  Co.,  for  the  pur- 
pose of  complying  with  their  contract  ^th 
the  Water  Company,  and  while  yet  the  own- 
ers of  the  legal  title  of  said  tract  of  land, 
purchased  by  them  on  the  13th  of  December, 
1886,  as  a  site  for  said  waterworks,  entered 
into  an  agreement  with  complainant,  the 
Holly  Manufacturing  Company,  by  which  It 
agreed  to  manufacture  and  set  up,  in  working 
order,  in  said  engine  and  pump  house,  two 
pump  ooglnes  and  connections,  the  same  to 
be  paid  for  by  Bullock  &  Oa  In  Installments 
specified  in  the  contract  It  was  provided 
In  said  ctmtract  that  "when  said  engines  and 
connections  are  completed  and  ready  for 
SMvlce,  and  on  notice  thereof  to  the  party  of 
the  first  part  [Bullock  &  Co.]  to  that  effect, 
the  same  shall  be  subjected  to  a  fair  trial  of 
their  capacity  and  efficiency,  for  not  exceed- 
ing 24  hours,  and  on  the  successful  testing 
thereof  the  liability  of  the  party  of  the  sec- 
<md  part  [complainant]  shall  cease  and  de- 


termine; but  It  Is  expressly  understood  and 
agreed  that  party  of  the  second  part  shall 
have  a  lien  on  all  of  said  engines  and  con- 
nections, and  the  said  party  of  the  second 
port  may  remain  in  and  have  full  possession 
thereof,  until  the  whole  amount  of  the  pur- 
chase price  of  said  engines  and  connectiona 
shall  have  been  fully  paid  to  the  party  of  the 
second  part  or  its  assigns."  Complainant 
ooQstructed  and  erected  such  engines  and 
pumps  in  said  house  prepared  for  their  ro- 
ceptlon.  In  full  and  satisfactory  compliance 
with  their  contract,  so  far  as  appears;  tho 
first  engine,  with  Its  connections,  having  been 
so  erected  prior  to  21st  March,  1888.  It  had 
commenced  to  erect  the  second  prior  to  that 
j  date,  was  engaged  in  erecting  it  at  that  tlme^ 
and  finished  its  erection  soon  thereafter,— 
by  about  the  middle  of  April,  18Sa  Badi 
engine,  with  the  pump  and  connections,  is 
placed,  as  Is  averred  and  shown,  upon  • 
foundation  prepared  for  It,  and  fastened 
thereto  by  bolts  with  taps,  and  con  be  re- 
moved ther^rom,  and  from  the  building, 
without  injury  to  the  foundation,  me  to  the 
pumping  engine  house.  On  the  21st  March, 
1888,  Bullock  &  Oa  executed  to  the  Water 
Company  a  quitclaim  deed  to  the  land  oa 
which  they  had  erected  said  structure,  and 
which  was  conveyed  to  them  on  the  13th  of 
December,  1886. 

Subsequent  to  the  making  of  said  contract 
between  complainant  and  Bullock  A  Co.  for 
the  construction  of  said  engines,  pumps,  and 
connections,  and  prior  to  the  lot  of  JTanuary, 
1888,  the  said  Bullock  &  Oo.,  In  order  to 
raise  the  money  to  carry  on  the  construction 
of  said  waterworks,  and  several  other  like 
water  company  systems  which  they  were 
then  engaged  In  constructing,  and  to  pay, 
among  other  things,  for  said  engines  and 
pumps  BO  contracted  for  with  complainant, 
made  an  arrangement  with  defendants  Hoop- 
er &  Co.  by  which  the  latter  were  to  loan 
and  advance,  or  procure  to  be  loaned  and 
advanced,  to  them,  the  said  Bullock  &  Co., 
large  sums  of  money,  upon  the  pledge  and 
collateral  security  of  said  bonds  and  stocks 
so  issued  by  said  Water  Company,  and  other 
like  bonds  and  stocks  Issued  by  other  water 
companies;  and  In  accordance  with  said  ar- 
rangement said  Bullock  &  Co.  did  pledge  and 
deliver  to  sold  Hooper  &  Co.  the  said  bonds 
and  stocks  of  the  Water  Company,  and  other 
water  companies,  and  the  said  Hooper  &  Co. 
did  loan  or  advance,  or  procured  it  to  be 
done,  from  time  to  time,  to  said  Bullock  & 
Co.,  large  sums  of  money,  aggregating  over 
$1,000,000;  and  afterwards,  learning  that  the 
money  they  had. advanced  upon  the  faith  of 
said  bonds  and  stocks  was  not  sufficient  to 
complete  the  same,  they  declined  to  mako 
any  further  advances  on  accoimt  thereof. 
Before  the  refusal  of  said  Hooper  &  Co.  to 
make  such  further  advances,  the  defendants 
B.  D.  Wood  &  Co.  had  furnished  to  said 
Bullock  &  Co.  large  quantities  of  Iron  pipe 
and  othor  materials  to  be  used  In  the  coa* 
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Btractlon  of  said  several  waterworks,  and 
were  under  contract  to  deliver  certain  other 
large  amounts  of  such  iron  pipe  and  mate- 
rials to  be  used  In  the  completion  of  said  wa- 
terworks, fw  and  on  account  of  which  said 
Bullock  &  Co.  were  indebted  to  said  Wood 
ft  Co.  in  a  large  sum  of  money;  and  in  con- 
sideration and  on  account  thereof,  and  in 
view  of  the  fact  that  said  Hooper  &  Co.  had 
declined  to  make  such  fnrtlier  advances,  and 
for  the  purpose  of  completing  the  construc- 
tion of  said  waterworks  in  accordance  with 
the  contracts  of  said  Bullock  &  Co.  with  the 
waterworks  companies,  respectively,  and  for 
the  purpose  of  obtaining  payment  for  the 
money  and  pipe  which  they  had  already  fur- 
nished and  might  thereafter  furnish,  the  said 
Wood  &  Co.  and  Hooper  &  Co.,  on  the  26th 
day  of  October,  1887,  entered  Into  an  agree- 
ment in  writing  with  BuUock  &  Co.  and  each 
other,  found  attached  to  the  bill  as  Exhibit 
B,  and  known  and  called  in  the  proceedings 
as  the  "Tripartite  Agreement"  In  and  by 
the  second  clause  of  said  agreement,  it  was 
provided  that  Wood  &  Co.  should  from  time 
to  time  present  to  Hooper  &  Co.  the  detailed 
applications  for  money  needed  for  the  pur- 
poses aforesaid  by  said  Bullock  &  Co.  to  pay 
for  labor  and  materials,  to  an  aggregate 
amount  not  to  exceed  $200,000,  in  the  propor- 
tions hereinbefore  (hereinafter)  named,  at 
Chester,  Oreencastle,  and  Mobile,  to  which 
application  should  be  attached  the  four- 
months  note  of  BuDock  &  Co.,  for  the  amount 
therein  specified,  with  discount  added,  where- 
upon the  said  H6oper  A  Co.  should  pay  the 
said  Wood  &  Co.  the  amounts  so  caUcd  for. 
In  all  not  exceeding  said  sum  uf  $200,000; 
and  the  said  Wood  &  Co.  were  then,  imme' 
dlately,  to  give  their  checks  for  the  same  to 
said  Bullock  &  Co.,  Who  were  to  disburse  the 
same  for  the  purposes  specified,  and  give 
said  Wood  &  Co.  the  proper  certification  and 
vouchers  therefor.  The  third  clause  in  said 
contract  provided  that,  in  consideration  of 
said  advances  of  $200,000  to  Bullock  &  Co., 
and  of  one  dollar  to  them  paid,  tbe  said 
Wood  &  Co.  agreed  to  procure  the  completion 
of  said  watierworks  at  Chester,  Mpbile,  and 
Greencastle  according  to  the  specifications, 
and  dear  of  all  liens  ahead  of  the  securities 
held  by  William  G.  Hooper  &  Co.,  with  the 
utmost  diligence,  and  without  delay.  Accord- 
ing to  the  agreement,  also,  it  was  provided 
that,  of  the  $200,000  to  be  advanced  by  Wood 
&  Co.,  $60,000  was  to  be  applied  to  the  Mo- 
bile works.  It  ought  to  be  stated  in  this  con- 
nection, for  the  better  understanding  of  the 
case,  not  as  a  part  of  the  pleadings,  but  as 
uncontradicted  proof.  In  connection  with  the 
said  tripartite  agreement,  of  the  considera- 
tions for  its  execution,  and  the  Obligation  of 
the  parties  under  it,  that  there  was  another 
agreement  between  Bullock  &  Co.  and  Wood 
&  Co.  on  the  2d  day  of  October,  1887,  as 
Wood  himself  testifies,  furnishing  a  copy  of 
It,  In  answta*  to  the  cross  Interrogatories  pro- 
pounded to  him  by  complainant,  providing 


that  "whereas,  Walter  Wood  has  undertaken 
to  procure  the  completion  of  the  waterworks 
of  Chester,  Mobile,  and  Oreoicastle,  and  to 
secure  such  sums  of  money  necessary  for  the 
completion  thereof  as  may  be  required  to  be 
expended  upon  them:  Now,  this  agreement 
witnesseth  that,  in  consideration  of  the  said 
undertaking  of  Walter  Wood,  S.  R.  Bnllocfc  & 
Co.  do  agree  to  give  to  the  said  Walter  Wood 
the  controlling  interest  In  the  construction  of 
the  New  Chester  Waterworlis,  the  Bienville 
Water  Supply  Company,  and  the  Greencastle 
Water  Company,  and  to  divide  in  eqnal  por- 
ttona  (half  and  half)  with  the  said  Walter 
Wood  such  portion  of  the  bonds  of  these 
OMnpanles  as  may  revert  toS.  R  BuUock  & 
Ca  under  the  contract  with  WilUam  O.  Hoop- 
er &  Co.,  after  the  moneys  for  wbldi  soch 
bonds  are  specifically  placed  shall  be  paid, 
with  Interest,  and  In  the  contract  with  Wil- 
liam Q.  Hooper  &  Oo.  and  R.  D.  Wood  A 
Co.  are  specially  provided,  together  with  socb 
expenditures  as  are  necessary  to  pay  the  la- 
bor required,  and  to  furnish  the  supplies,  ma- 
terials, and  machinery  needed/  for  the  com- 
platlon  of  said  worka"  Attached  to  his  dep- 
osition, as  Bxhlblt  No.  1,  Is  a  '^tatemoit 
showing  cost  of  complete  works,  Mobile, 
Ala.,"  aggregating  $738,095.52,  In  which  oc- 
edrs  the  Item,  "pumping  engines.  Holly 
Manf  g;  $50,000,"  which  said  Wood,  in  an- 
swer to  rebutting  Interrogatory  3  by  com- 
plainant, sajrs  was  furnished  by  Bollodc  A 
Co.  about  September,  1887.  Harry  8.  Hoop- 
er, in  his  Answer  to  rebutting '  Interrt^atory 
3,  makes  the  same  statement  as  to  the  time 
when  said  statement  of  Bullock  A  Co.  was 
mitde.  '  , 

On  the  9th  day  of  November,  1^88,  Bollock 
&  Oo.  executed  to  defendant  Perrot  an  as- 
signment of  their  contract  with  the  Water 
Company.  Perrot  received  bald  assignment 
for  the  ben^t  of  Wood  &  Co.  On  the  Same 
day,— 9th  November,  1888,— Bullock  &  Oo.  ex- 
ecuted two  other  assignments  directly  to 
Wood  &  Co.,— the  one,  of  all  their  claims  aris- 
ing under  the  contract  with  the  Water  Com- 
pany; and  the  (second,  of  all  their  interest  In 
the  stocks  and  bonds  of  said  company,  by 
whomsoever  held.  BuUock  &  Co..  were  to 
pay  to  complainant,  according  to  tbdr  con- 
tract, $8,333.33  when  the  first  engine  was 
delivered  in  Mobile,  a  Uke  smn  when  said  en- 
gine had  been  properly  run  for  80  days,  and 
a  Uke  sum  In  60  days  thereafter.  The  same 
payments  were  to  be  made  when  the  second 
engine  was  delivered  in  Mobile,  when  it  bad 
been  properly  run  for  30  days,  and  in  60 
days  thereafter.  Payments  were  made,  as 
is  shown  and  not  disputed,  by  Bullock  &  Go. 
to  complainant,  on  account  of  the  engines 
and  pumps,  from  July  8,  1887,  to  March, 
1888,  inclusive,  the  sum  of  $25,000.  On  Au- 
gust 11, 1888,  Bullock  &  Oo.,  on  a  settlement 
that  day  had  with  complainant,  acknowl- 
edged In  writing  that  they  owed  complainant 
the  sum  of  $25,000  on  contract  for  pumping 
engines  for  Mobile,  and  $41,667  on  contract 
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for  pnmiUng  engines  for  CSiester,  and  tbat 
they  owed  tibeee  sums  is  not  in  dispute.  On 
tbe  26th  November,  1SS8,  complainant  recov- 
ered a  Judgment,  in  a  court  of  Pennsylvania 
against  Bullock  &  Co.  for  $67,811.41,  of 
which  judgment  $25,437.50  was  on  account 
of  the  balance  due  on  the  purchase  price  of 
such  pnmps,  engines,  and  connections,  with 
the  interest  thereon  up  to  tbe  date  of  the 
Judgment,  which  sum  is  still  due,  and  was 
unpaid  when  the  final  decree  in  the  cause 
was  rendered.  Under  Its  said  contract  for 
buUding  and  erecting  said  engines,  pumps, 
and  connections,  from  the  time  they  were 
put  in  place  np  to  the  filing  of  the  bill,  com- 
plainant claims  to  have  retained  the  pos- 
session and  control  of  said  machinery,  and 
then  to  be  in  the  actual  possession  and  con- 
trol thereof,  and  had  retained  its  servant  in 
direct,  open,  and  exclusive  charge  thereof, 
but  had  allowed  the  same  to  be  run,  undw 
the  direction  and  control  of  such  servant,  toe 
the  purpose  of  supplying  water  to  the  system, 
to  fuMU  contracts  made  by  Bullock  &  Co., 
and  the  Waterworks  Company,  and  the  same 
were  being  so  nm  and  used  when  the  blU 
was  filed.  Under  an  agreement  between 
complainant  and  the  Water  Company  after 
filing  the  bill,  the  works  were  to  be  operated 
by  the  company  without  in  any  manner  affect- 
ing the  status  quo  of  the  parties.  The  special 
relief  sought  is  an  account  to  ascertain  the 
amount  due  complainant  from  Bullock  &  Co. 
upon  its  Judgment,  on  account  of  the  pur- 
chase price  of  such  engines  and  connections, 
and  a  sale  thereof  for  the  satisfaction  of  tbe 
amount  so  ascertained,  and  for  that  purpose 
a  severance  and  removal  of  them,  or  a  sale 
thereof  with  authority  to  the  purchaser  to  so 
sever  and  remove,  and  for  general  relief.  No 
accounting  is  sought  or  relief  prayed  against 
any  of  the  defendants,  except  as  specified 
above.  A  demurrer  was  interposed,  on  many 
grounds,  but  it  was  ovoruled  by  the  chancel- 
lor, in  a  Toy  full  and  carefully  prepared 
opinion.  On  final  hearing  on  pleading  and 
proof,  a  decree  was  rendered  in  favor  of  com- 
plainant, in  accordance  with  the  prayer  of 
tbe  bin. 

Hamiltons,  Overall,  Bestor  &  Gray,  for  ap- 
pellants.  B.  H.  Clarke,  for  appellee. 

HABALSON,  J.  1.  In  the  opinion  of  the 
chancdlor,  (Coleman,)  it  waa  very  pertinent- 
ly asked,  "Were  complainants  and  Samuel 
R.  Bullock  authorized  to  make  the  contract 
of  which  Bxhiblt  A  is  a  copy?  Was  It  a 
legal  contract,  and  did  it  give  complainants 
a  lien  upon  the  engines  and  connections  as 
a  security  for  the  payment  of  the  whole  debt 
secured?"  Answering,  it  was  said;  "There 
can  be  no  question  of  this.  They  were  the 
sbsolnte  owners  of  the  property,  the  subject 
of  contract,  were  under  no  dleabillties  to 
mnke  iti  aitd  were  anthwiEed  and  capable  of 
ipak)ng  such  terms  and  provislcmB  as  they 
aajfr , propter.   If  this  suit  was  between  com- 


plainants and  Bullock  &  Co.  only,  there 
would  be  no  room  for  CMitroversy.  Can 
Samuel  R.  Bullock  &  Co.,  by  any  voluntary 
act  on  their  part,  amend  and  destroy  the 
security  thus  given,  without  the  consent  of 
the  other  party,  or  without  some  fault  or 
negligence  of  the  oth»?"  Let  us  treat  the 
case,  for  the  time,  therefore,  as  if  it  were 
between  complainant  and  Bullodc:  &  Co.  only, 
and  the  rights  of  Intervening  third  parties 
become  of  easier  solution. 

2.  The  contract  expressly  reserved  a  Ueai 
on  the  engines,  pumps,  and  connecti<ms, 
with  tbe  privilege  of  possession.  The  char- 
acter of  this  lien  baa  been  the  subject  of 
much  discussion,  and  is  well  settled  in  tbe 
books.  There  Is  but  a  narrow  distinction, 
■o  far  as  the  security  of  tbe  debt  and  its 
enforcement  in  a  court  <a  equity  go,  between 
a  mortgage,  as  such,  and  what  is  denomi- 
nated simply  an  "equitable  lien  or  mort- 
gage." A  Uen,  to  be  <rf  the  former  claas, 
must  arise  where  the  possession  remains 
with  the  debtor.  It  Is  something  more  than 
a  mere  lien  or  security.  As  said  by  this 
court  in  Jackson  v.  Butherford,  73  Ala.  157: 
"No  technical  words  are  necessary  to  consti- 
tute a  mortgage  which  would  be  good  at  law, 
any  more  than  in  equity.  Any  words  would 
be  sufficient  which  serve  to  show  a  transfer 
of  the  mortgaged  property  as  security  for  a 
debt  Whatever  language  may  be  used,  if  it 
shows  that  the  parties  intended  a  sale  of  the 
chattels  as  security,  the  instrument  will  bp 
constmed  to  be  a  mortgage."  Jones,  Chat 
Mortg.  H  1>  8,  9.  The  court  add:  "In  some 
of  our  dedstons,  expressions  are  used  which 
seem  to  confound  the  disiUnction  between  le- 
gal and  equitable  mortgages,  but  there  is  no 
case  in  our  Reports  which  really  conflicts 
with  the  i^nclples  declared  in  this  decision." 
Again,  it  was  said  la  Kyle  r.  Bellenger,  79 
Ala.  521,  that  "a  lien  created  by  contract 
and  not  BufQcient  as  a  legal  mortgage,  ^111 
generally  be  regarded  aa  in  the  nature  of  an 
equitable  mortgage.  The  form  of  the  con- 
tract is  immaterial.  Though  a  Hen  may  not 
be  expressed  in  terms,  equity  will  imply  a 
security  from  the  nature  of  the  transaction, 
and  give  it  effect  as  such,  in  furtherance  of 
the  agreem^it  of  the  parties,  if  there  ap- 
pears an  intention  to  create  a  security.  Says 
Judge  Story:  'If  the  transaction  resolve  itself 
Into  a  security,  whatever  may  be  its  totm, 
it  is,  in  equity,  a  mortgage.'  Flagg  v.  Mann, 
2  Sum.  683.  Neither  is  any-  particular  form 
of  words  necessary  to  the  reservation  of' a 
lien.  Any  wwds  which  manifest  an  inten- 
tion to  retain  one  will  be  Bufiiclent  In  a 
court  of  equity."  Aa.  eqttltable  mortgage, 
or  Uen  in  the  nature  of  a  mortgage,  is  en- 
forceable alone  in  equity;  and  a  legal  mort- 
gage, at  law  or  in  equity.  NewUn  v.  Mc- 
Afee, 64  Ala.  357;  Jones  v.  Anderson,  70  Ala. 
431;  Bank  v.  Barnes,  82  Ala.  620,  2  South. 
340;  Donald  v.  Hewitt,  S3  Ala..  584;  B  Prtm. 
Eq.  Jnr.  if  1233-1237;  Gregory  v.  Morris,  96 
U.S.  619.  ,   .  J     
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3.  It  has  been  suggested  In  argument, 
against  the  idea  of  a  retention  of  a  lien  of 
any  charact«  by  the  complainant  which 
could  be  made  efFective  as  a  security,  that 
the  engines,  pumps,  and  their  connections, 
became  fixtures  to  the  freehold,  and  incor- 
porated into  the  system  of  the  Water  Com- 
I>aiiy,  and  could  not  be  removed;  but  the 
bill  alleges  and  the  peoota  show  that  the  an- 
nexation of  the  chattels  to  the  realty  were, 
by  the  agreement,  conditional.  It  was  not 
Intended  on  either  side  that  they  should  be- 
come permanent  accessions  to  the  land— con- 
yerted  into  a  port  of  it— until  two  conditions 
were  complied  with,  viz.  (1)  that  the  engines, 
after  being  attached  as  they  were,  should  be 
subjected  to  a  30-day  test,  to  ascertain  if 
they  came  up  to  the  guaranty  of  their  build- 
ers, which  they  were  required  to  do  before 
Bullock  &  Co.  were  bound  to  accept  th^m; 
and  Qi)  not  heiore  they  were  paid  for.  If 
they  were  found  to  be  satisfactory.  If  they 
bad  proved  to  be  failures,  they  would  have 
had  to'  be  removed,  and  so,  if  not  paid  for, 
they  might  also,  according  to  the  agreemedt, 
be  removed,  If  necessary  In  the  enforcement 
of  the  lien  reserved  for  their  purchase  price; 
otherwise,  the  contract  of  the  parties  would 
be  rendered  nugatory.  One  of  the  requisites 
to  convert  a  chattel  into  a  part  of  the  realty 
Is  that  It  must  be  the  intention  of  the  party 
making  the  annexation  to  make  a  permanent 
accession  to  the  freehold,  which  will  be  im- 
plied it  he  erects  such  structures  as  ordi- 
narily attach  to  the  land  without  agreement 
to  the  contrary  with  the  owner.  But  reserva- 
tion of  the  right  by  agreement  of  the  par- 
ties is  sufficient  to  remove  a  house  or  ma- 
chinery, or  other  like  erections,  which,  in 
their  removal,  do  not  materially  injure  the 
premises.  Powers  v.  Harris,  57  Ala.  143; 
Tillman  v.  De  Lacy,  80  Ala.  103;  Vann  v. 
Lunsford,  91  Ala,  576,  8  South.  719;  Ware  v. 
Shoe  Co.,  92  Ala.  151,  9  South.  136;  EweU, 
Flxt  §{  66,  316. 

4.  It  has  been  made  to  appear,  therefore, 
that,  BO  far  as  complainant  and  Bullock  & 
Co.  are  concerned,  there  was  no  legal  Im- 
pediment in  the  way  of  their  entering  Into 
a  CMitract;  that  there  was  nothing  in  the 
ccmdition  of  the  property,  and  the  character 
of  the  lien  reserved,  which  forbade  them  to 
contract  as  they  did;  and  that  wheth»,  as 
a  matt«  of  fact,  the  possession  of  the  prop- 
erty was  retained  by  complainant,  or  deliv- 
ered to  Bullo<^  &  Co.,  makes  no  difference  in 
the  security,  since  a  court  of  equity  will  en- 
force It  in  the  one  case  as  well  as  in  the  oth- 
er, unless  the  security  has  been  forfeited  by 
transactions  outside  of  the  conditions  in  the 
original  contract,  which  defendants  contend 
has  been  done,  as  to  Bullock  &  Co.,  <m  two 
grounds,  which  we  consider: 

5.  It  is  contended  that  pump  No.  1  was 
fully  paid  for  by  them  before  the  filing  of  the 
bill,  and  was  therefore  relieved  of  com- 
plainant's lien,  and  that  the  pumps  are  neces- 
sary for  public  purposes,  and  cannot  be  re- 


moved without  stopping  public  works.  It 
is  not  denied  that  $25,000  of  the  $50,000 
agreed  to  be  paid  for  both  engines  has  been 
paid;  that  as  the  money  was  paid  In  install- 
menta,  as  it  was  agreed  it  should  be  paid, 
it  went  in  payment  of  the  first  work  done, 
and  as  done,  which  was  on  pump  1;  and 
that  the  sums  so  paid  were  In  fall  of  the 
cost  price  of  that  pump.  But,  whUe  this  Is 
clear,  yet  not  a  word  appears  to  have  been 
said,  when  any  or  all  the  payments  were 
made,  that  they  should  oper&ta  as  a  release 
of  the  lioi  on  that  pump  for  the  price  of 
the  two;  and  the  contract  does  not  provide 
for  a  lien  on  each  pump  separately,  for  its 
own  price,  and  not  for  the  price  of  both, 
but  it  Is,  on  the  other  hand,  expressly  stip- 
ulated "that  the  party  of  the  second  part 
[complainant]  shall  have  a  lien  on  all  of 
said  engines  and  connections  •  •  •  until 
the  whole  amount  of  the  purchase  price  of 
said  aigines  and  oonnecttons  has  been  fully 
paid."  The  lien  was  upon  the  whole,  and 
not  upon  a  part  only,  and  no  part  of  the 
security  has  been  released.  The  constmo- 
tl<m  contended  for  would  go  to  the  extent 
of  holding  that  where  a  Uen  is  given  In 
writing  on  several  articles  sold,  to  secure 
the  aggregate  price  of  all,  it  operates  only 
as  a  lien  upon  each  article  sold,  for  its  own 
price,  which  we  are  unable  to  sanction. 

6.  The  second  point  mentioned— that  of  the 
forfeiture  or  loss  of  the  lien  on  acconnt  of 
the  public  Inconvenience— Is  equally  unta»- 
able.  Public  policy  favors  the  enforcement 
of  debts  and  the  sustaining  of  credit,  publio 
as  wdl  as  private.  Waterw<»'k8,  railroads, 
gasworks,  and  other  like  enterprises  in  which 
the  public  ore  so  largely  interested,  are 
constructed  mainly  upon  credit,  which  could 
not  be  obtained  if  a  lien  or  mortgage  given 
to  secure  the  credit  were  denied  enforce- 
ment by  the  courts  because  the  public  would 
be  inconvenienced  by  its  assertion.  Such  a 
doctrine  would  be  tantamount  to  the  appro- 
prIatI<Mi  of  private  property  to  public  use 
without  compensation,  which  Is  forbidden  by 
the  constitution.  If  the  principle  were  ten- 
able, it  would  apply  with  as  much  foroe  to 
the  general  mortgage  given  by  the  Water 
Company  to  secure  its  bonds,  under  which 
some  of  these  defendants  are  claiming,  as 
against  the  complainant's  Uen,  for  its  fore- 
closure might  work  all  the  public  Incon- 
venience that  the  enforcement  of  complain- 
ant's Hen  could  possibly  do.  BUI  y.  Railroad 
Co.,  11  Wis.  214;  PhU.  Mech.  Ueas,  %  182. 

7.  From  what  has  gone  before,  we  may 
the  better  inquire  and  xmderstand  what 
rights  third  parties  have  acquired,  the  nature 
of  such  rights,  and  their  effect  upon  com- 
plainant's lien.  From  the  statement  of  facts. 
It  has  appeared  that  the  Water  Company  is 
the  principal  debtor  on  the  bonds,  and  Is 
the  mortgagor  of  the  real  estate  to  which 
the  engines  are  said  to  be  attached  as  fix- 
tures. Hooper  &  Co.,  who,  as  agents,  ad- 
vanced the  money  for  Bullock,  and  who  are 
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his  mcceaaon,  and  Wood  ft  Co.,  are  hold- 
era  of  the  bonds,  the  security  of  whioh  will 
be  diminished  by  the  enforcement  of  com- 
plainant's lien.  The  other  defenses  set  np 
for  these  parties  as  stated,  and  argued  by 
their  counsel,  are  (1)  that  the  lien  of  com- 
plainant is  void  as  to  each  of  them  because 
not  recorded:  (2)  that  Hooper  &  Co.,  as  suc- 
cessors of  Bulloclt,  are  bona  fide  purchasers 
without  notice;  (^  that  Bullock  &  Cow  were 
fully  paid  by  the  Water  Company;  (4)  that 
complainant  did  not  retain  possession  of  the 
pumps,  aad  the  bondholders  had  no  nottoe  of 
complainant's  lien;  and  (5)  that  the  second 
pump  was  erected  after  Bullock  &  Oo.  had 
conveyed  to  the  Water  Company  the  land 
to  which  It  was  attached.  The  real  defense, 
which,  if  good,  complainant  must  fall  in  the 
litigation,  and.  If  not,  these  defendants  must 
fall.  Is  that  they  are  bona  fide  purcbasem 
without  notice. 

8.  So  fftr  as  the  Water  Company  may  be 
protected  by  such  a  plea,  it  is  scarcely  worth 
the  while  to  discuss.  It  does  not  deny  com- 
plainant's lien,  and  its  notice  of  it  It  sin>- 
ply  does  not  admit  the  lien  and  notice^  but 
Its  attitude  is  that  of  a  defendant  In  the  in- 
terest of  Hooper  &  Oo.  and  Wood  ft  Oo. 
For  them,  it  denied  the  said  lien,  and  nodce 
4tf  it,  and  olaims  in  argument  that  they  are 
bona  fide  purchasers  wiUiout  notice.  The 
Water  Company  was  drlTen  by  force  of  the 
facts  tOk  and  very  honestly  assumed,  this  atr 
tltode.  In  the  litigation. 

9.  With  respect  to  this  transaetian,  the  dis- 
tinction between  Bullock  ft  Co.  and  the 
Water  Company  Is  purely  formal  and  ficti- 
tious. Bullock  ft  Ca  were  the  Water  Com- 
pany, in  eTerythlng  but  name.  They  hdd 
the  entire  capital  stock.  The  entire  issue  of 
bonds  under  the  general  mortgage  was  placed 
at  their  disposal.  Without  neglect  of  duty, 
the  company  must  be  presumed  to  have 
known  what  Bullock  ft  Co.  were  doing  to- 
wards the  fnlflllment  of  their  contract  The 
proofs  tend  stnmgly  to  show  that  the  presi- 
dent. Dr.  Ketohum,  who  resided  then  and 
afterwards  in  MobUe,  had  knowledge  of 
complainant's  lien,  and  of  its  retention  of 
the  possession  of  the  property,  before  Bul- 
lock &  Co.  conveyed  to  the  company  the 
land  on  which  the  engines  are  located;  and 
his  deposition  was  not  taken  to  rebut  proof 
of  notice,  for  the  reason,  we  may  presume,  he 
oould  not  rebut  it  A  fact  Important  to 
be  proved  for  the  defense,  capable  of  proof, 
and  not  proved,  will  be  presnmed  not  to 
exist  Roney  v.  Moss,  74  Ala.  880;  Carter 
T.  Chambers,  79  Ala.  231. 

10.  As  to  the  other  defendants  for  whom 
the  plea  Is  set  up,  two  essentials  are  neces- 
sary to  be  borne  in  mind  for  the  estab- 
lishment of  their  claim:  (1)  That  the  pump- 
ing engines  had  become  fixtures  of  the  real 
estate  covered  by  the  mortgage  of  the 
Water  Company;  and  (2)  that  these  defend- 
ants are  bona  fide  purchasers  of  said  real 
estate^  fAr  valne,  without  notice.    Xhe  com- 


plainant sets  np  no  equity  against  all,  but 
against  a  part  only,  of  the  property  claimed 
to  be  covered  by  the  mortgage  made  to 
secure  the  bonds.  This  litigation  does  not 
raise  the  question  of  protection  of  the  bonds. 
These  might  well  be  entitled  to  protection 
against  secret  trusts,  if  any  were  sought  to 
be  fastened  on  them,  but  not  to  equities 
attached  to  the  land  conveyed  to  secure 
them.  If  defendants  claim  the  land  as  sub- 
ject to  their  mortgage  by  virtue  of  their 
being  bona  fide  purchasers  of  It  for  value, 
without  notice  of  complainant's  lien  on  it, 
which  was  prior  to  theirs,  then,  by  their 
plea  or  answer.  It  was  incumbent  on  them 
to  make  such  claim  as  to  the  land  Itself,  in 
the  manner  required  by  law.  The  defend- 
ants did  make  known  their  claim  to  the 
bonds,  and  how  they  acquired  them,  but 
whether  in  a  manner  as  full  as  is  required 
by  law,  (Thames  v.  Rembert  68  Ala.  672,) 
we  do  not  find  it  necessary  to  decide.  Still, 
if  sufficient  as  to  the  bonds,  the  answers  are 
silent  as  to  the  material  facts  necessary  to 
uphold  the  daim  of  bona  fide  purchasers  of 
the  land  on  which  It  is  claimed  the  engines 
were  attached  in  a  manner  to  make  them  Im- 
movable fixtures.  "The  rule  is  settled  in 
this  state  that  In  such  cases  [defense  of 
bona  fide  purchase]  it  is  required  of  a  de- 
fendant who  is  a  subpurchaser,  to  aver  In 
his  plea  or  answer,  clearly,  distinctly,  and 
without  equivocation,  and  with  proper  dr- 
cumstantiaUty  of  detail,  the  following  facts: 
(1)  That  he  Is  a  purchaser  from  one  In  SiCtnal 
or  constructive  possession,  who  was  seised, 
or  claimed  to  be  seised,  of  the  legal  title,  at 
the  same  time  briefly  setting  out  substan- 
tially the  contents  of  the  deed  of  purchase, 
with  date,  consideration,  and  parties;  (2) 
that  he  purchased  in  good  faith;  (S)  that  he 
parted  with  value,  paying  money  or  other 
valuable  thing,  assuming  a  liability  or  In- 
curring an  injury,  stating  the  nature  of  the 
consideration  fully;  (4)  that  be  had  no  no- 
tice of  complainant's  equity,  and  knew  of  no 
fact  calculated  to  put  him  on  Inquiry,  either 
at  the  time  of  the  purchase,  or  at  or  before 
the  time  he  parted  with  the  considemtion." 
noopet  V.  Strahan,  71  Ala.  79;  May  v.  Wil- 
kins(m,  76  Ala.  545;  Oresham  v.  Ware,  79 
Ala.  192;  Boon  v.  Chiles,  10  Pet  211.  In 
the  last  case  cited,  the  supreme  court  of 
the  United  States,  In  announcing  a  similar 
doctrine,  say  that  the  conveyance  must  be  a 
regular  one,  "for  the  purchaser  of  an  equi- 
table title  holds  it  subject  to  the  equities 
upon  It  In  the  hands  of.  the  vend<»."  And 
our  court,  in  Oresham  v.  Ware,  79  Ala.  148, 
speaking  of  the  same  defense  and  announ- 
cing the  same  doctrine  as  that  stated  above 
frcMU  Hooper  v.  Strahan,  say  of  the  party 
setting  it  up:  ''In  no  appropriate  manner 
does  he  bring  before  the  court  the  daim  of 
a  bona  fide  purchaser  without  notice,  and 
his  rights  as  such  must  be  OMisidered  as 
eliminated  from  the  casa" 
11.  When  the  general  mortgage  was  made^ 
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tbe  Water  Company  had  not  acquired,  and 
did  not  own,  the  legal  title  to  the  land  to 
Trhich  the  engines  are  attached.  The  claim 
of  defendants  rests  on  the  extension  of  the 
mortgage  to  "after-acquired  property."  Such 
a  mortgage  does  not  pass  the  legal  title  to 
after-acquired  property.  It  is  only  an  eqal- 
table  mortgage,  operatiTe  on  such  property 
as  soon  as  it  is  acquired.  "In  other  words, 
It  seizes  the  property,  or  operates  on  it  by 
way  of  estoppel,  as  soon  as  it  comes  into 
existence,  and  is  in  the  possession  of  the 
mortga^r."     1  Jones,  Mortg.  i  152. 

12.  To  the  proposition  that  a  prior  general 
mortgage,  which  in  terms  covered  after-ac- 
quired property,  attached  to  rolling  stock  as 
aoon  as  acquired,  to  the  displacement  of  a 
contractual  lien  on  it,  the  supreme  court 
of  the  United  States,  by  Justice  Bradley, 
said:  "The  doctrine  is  intended  to  subserve 
the  purposes  of  Justice,  and  not  injustice.  A 
mortgage  intended  to  cover  after-acquired 
inroperty  can  only  attach  itself  to  such  prop- 
erty in  the  condition  In  which  it  comes  to 
the  mortgagor's  hands.  If  that  property  is 
already  subject  to  mortgages  or  other  liens, 
the  general  mortgage  does  not  displace  theui, 
.though  they  may  be  Junior  to  it  in  point  of 
time."  U.  &  T.  New  Orleans  B.  Co.,  12 
Wall.  362.  And  it  was  added  that  such  a 
prior  lien  or  equity  does  not  come  within  the 
reason  of  the  registry  laws,  which  are  in- 
tended for  the  protection  of  subsequent,  not 
prior,  purchasers  and  creditors.  This  court, 
touching  the  same  matter,  in  Shorts  t. 
Frazer,  64  Ala.  81,  quote  apprOTingly  the 
language  of  Chief  Justice  Marshall  In  Vattier 
V.  Hinde,  7  Pet  271,  that,  "the  rules  re- 
specting a  purchaser  without  notice  are 
framed  for  the  protection  of  him  who  pur- 
chases a  legal  estate,  and  pays  the  purchase 
money,  without  knowledge  of  an  outstand- 
ing-equity. They  do  not  protect  a  person 
Who  acquires  no  semblance  of  title.  Even 
the  purchaser  of  an  equity  is  bound  to  tCLke 
notice  of  any  prior  equity."  And  in  the 
same  case  the  court  hold  that  if  the  pur- 
chase is  of  a  mere  equity,  which  can  be  en- 
forced only  through  the  instrumentality  of  a 
court  of  equity,  there  is  no  reason  for  a  de- 
parture from  the  general  principle  that  prior- 
ity in  point  of  time  creates  priority  in  point 
of  right,  and  that  the  transfer  or  conveyance 
must  be  limited  to  the  Interest  of  the  gran- 
tor. 2  Story,  Bq.  Jur.  §  1228;  1  Jones,  Mortg. 
{  168;  Fosdick  v.  SchaU,  99  U.  S.  235;  Meyer 
V.  Oar  Co.,  102  U,  S.  1;  Trust  Co.  v.  Knee- 
land,  138  U.  S.  414,  423,  11  Sup.  Ct.  357. 
The  chancellor,  in  his  opinion  in  this  case, 
used  language  so  apt  in  this  connection,  we 
quote  it  here:  "If  the  principle  contended 
for  by  respondents  be  law,  it  is  unsafe  to 
contract  with  anybody  for  improvements, 
and  rdy  upon  the  improvements  for  a  con- 
tract lien  as  security.  The  landowner  whose 
property  is  being  improved  has  only  to  wait 
until  the  Improvements  are  nearly  complet- 
ed, and:,sell  out  to  Bome  one  who  has  given 


a  'walking  mortgage,'  and  the  unsuspecting 
party  will  find  himself  stripped  of  his  prop- 
erty and  security."  These  defendants,  when 
they  acquired  the  bonds,  parted  with  the 
valuable  consideration  which  they  here  set 
up  as  a  defense.  If  at  that  time  their  ven- 
dor, the  Water  Company,  had  no  legal  title, 
they  acquired  nothing  more  than  the  title 
their  vendor  afterwards  acquired,  subject  to 
existing  equities. 

13.  The  deed  from  Bullock  &  Co.  to  the 
Water  Company  was  a  quitclaim  deed.  It 
passed  only  such  Interest  as  Bullock  &  Co. 
had,  subject  to  all  liens  and  incumbrances. 
As'  lias  been  repeatedly  hAA,  one  who  holds 
under  a  quitclaim  deed  only  cannot  claim 
protection  as  a  bona  fide  purchaser  without 
notice.  I>erri<&  v.  Brown,  66  Ala.  162;  Smith 
V.  Perry,  66  Ala.  289;  MeMIUan  r.  Rushing, 
80  Ala.  407. 

14.  As  to  whether  or  not  defendants  Hoop- 
er &  Co.  and  Wood  &  Co.  had  notice  of  com- 
plainant's lien,  as  a  matter  of  fact,  is  scarce- 
ly open  to  discussion.  As  to  when  they  ac- 
quired notice  is  the  subject  of  dispute,  and 
the  evidence  is  somewhat  conflicting.  Those 
firms,  however,  £rom  the  very  beginning, 
stood  In  close  and  very  important  business 
relations  to  Bullodc  &  Co.,  as  respects  the 
building  of  the  Water  Company's  works,  and 
it  was  the  natural  and  bosiness-Uke  thing  to 
do,  for  them  to  have  become  folly-  informed 
in  regard  to  all  of  Bullock  &  ao.'a  arrange- 
ments for  carrying  out  their  contract  with 
the  Watee  Company.  In  Jane,  1887,  an 
agreement  was  entered  Into  between  Hoop- 
er &  Co.  and  Bullock  &  Co,  In  reference  to 
the  furnishing  of  moneys' for  the  completion 
of  the  water  works  at  Mobile,  it  specifying, 
among  other  things,  that  said  Hooper  &  Co., 
having  already  procured  advances  to  Bul- 
lock &  Co.  <tf  50  per  cent  of  the  ^50,00(^ 
agreed  to  make  other  advances  to  them  oa 
the  completion  of  said  works,  and  their  ac^ 
ceptonce  by  the  City,  "dear  of  all  liens  or 
incumbrances  other  than  the  first  mortgage 
under  which  the  bonds  on  which  these  ad- 
vances ore  made  and  to  be  made."  On  the 
2d  of  October,  1887,  for  considerations  there- 
in expressed,  Bullodi  &  Go.  agreed  to  give 
to  Walter  Wood,  of  this  firm  of  Wood  &  Co.. 
a  controlling  Inta*e8t  in  the  construction  of 
the  Waterworks  Company,  after  the  numeys 
for  which  the  bonds  specillcally  placed  with 
Hooper  &  Co.  and  Wood  &  Co.,  together  with 
such  expenditures  as  were  necessary  to  pay 
for  the  labor  required,  and  to  fondsh  the 
supplies,  materials,  and  machinery  for  the 
completion  of  the  works,  should  be  paid. 
Said  Walter  Wood  testified  that  the  firm  of 
Wood  &  Co.  were  informed  in  August  18ST, 
that  complainant  was  to  furnish  the  engines 
and  pumps  to  BuUo(^  &  Co.,  and  Harry  S. 
Hooper  testified  that  Hooper  &  Co.  were  do 
informed  in  September,  1887;  and  in  that 
month  they  show  that  Bullock  &  Co.  furnish- 
ed them,  each,  with  a  detailed  statemeof  of 
the  estimated  cost  of  the  works,  in  whicb 
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Indaded  on  Item  of  |60,000  for  "pamp> 
ing  engtaee,  to  the  HoUy  Manf'g  Co."  By 
the  third  Item  of  the  "tripartite  agreement," 
{between  Hooper  &  Co.,  Wood  &  Co.,  and 
Bollook  &  Oo.,)  dated  26th  of  October,  1887, 
Wood  &  Go.  agreed,  aa  haa  been  seen,  to 
-complete  the  works  therein  mentioned  "ac> 
cording  to  speclflcationB,  clear  of  all  liens 
ahead  of  the  securities  held  by  Hooper  & 
Co.,  with  the  utmost  diligence  and  without 
delay."  Bollock  testifled  that  adyanoes  were 
made  to  his  Arm,  after  that  agreement  was 
entered  Into,  by  Hooper  &  Co.,  to  the  extent 
-of  $200,000,  and  by  Wood  &  Co.  for  at  least 
$100,000.  He  also  testified  that  he  furnished 
to  Hooper  &  Co.,  between  August  and  Oc- 
tober, 1887,  all  the  papers  rdating  to  the 
-various  plants  In  which  his  firm  was  con- 
cerned, indndlng  that  at  Mobile,  and  turned 
them  orer  to  them,  and  prior  to  October  26, 
1887,  the  date  of  the  tripartite  agreement, 
he  called  Walter  Woods'  attention  to  his 
-contract  with  complainant,  and  gave  him  a 
-copy  of  it  After  all  this,  wliat  doubt  can 
remain  that  these  defendants  were  fully 
Informed  and  had  notice  of  complainant's 
lien  on  the. engines  and  pomps  long  before 
the  land  on  which  they  were  erected  was 
conveyed  by  Bullodc  &  Co.,  by  quitclaim,  to 
the  Water  Company? 

15.  There  is  moch  evidence,  also,  tending 
strongly  to  show  that  complainant,  by  its 
agents,  was  in  the  open  and  notorious  pos- 
session of  the  property  from  the  beginning 
up  to  the  time  of  the  filing  of  the  biU.  This 
evidence,  however,  was  in  conflict  with  much 
introduced  by  the  defendants  tending  to 
show  to  the  contrary.  We  wlU  not  review 
it,  since  it  is  unnecessary. 

1&  As  to  the  defense  set  up  that  the  sec- 
ond pump  was  erected  after  the  conveyance 
by  Bullock  &  Co.  to  the  Water  Company,  it 
is  sufficient  to  say  that  the  first  engine  and 
its  connections  had  been  placed  on  the  land 
before  the  conveyance, .  and  the  placing  of 
the  second  had  been  commenced,  was  then 
going  on,  and  was  soon  thereafter  complet- 
ed, and  that  the  fact  that  some  of  the  ports 
of  the  second  engine  were  attached  after  the 
conveyance  cannot  afCect  the  question  of 
comjplainant's  security,  wlilch  was  reserved 
upon  the  whole,  and  not  upon  a  part,  of  the 
pi^operty.  The  complainant  had,  as  against 
Bullock  &  Co.,  under  its  contract  with  them, 
an  equity  to  proceed  with  the  completion  of 
its  contract,  wlilch  was  to  pot  both  engines 
on  the  ground,  ready  for  use,  and  this 
equity  a  court  of  chancery  recognizes.  The 
Water  Company  and  its  mortgagees,  as  we 
have  shown,  acquli-ed  only  such  rights  in  the 
land  as  Bullock  &  Oo.  had,  subject  to  all 
equities  with  which  It  was  burdened,  in- 
cluding this  one  of.  the  complainant,  to 
complete  its  contract.  In  contemplation  of 
law,  the  complainant's  rights  and  equities, 
as  to  both  engines  and  their  connections, 
are  the  same  as  if  both  tiad  been  pot  in  place 
before  the  date  of  said  conveyance. 


17.  Still  another  defense  is  Interposed,— 
that  Bullock  &  Oo.  had  been  fully  paid  by 
the  Water  Company  all  that  it  contracted  to 
pay  them,  and  If  they  did  not  pay  complain- 
ant the  bondholders  ought  not  to  be  held 
to  lose  a  part  of  their  property  covered  by 
their  mortgage,— concerning  wlilch  it  need 
only  be  said  that  they  had  no  mortgage 
which  was  prior  to  complainant's  lien,  and 
if,  by  their  carelessness,  they  failed  to  see 
that  this  lien,  of  wtilch  there  is  every  reason 
to  1}elieve  they  were  informed,  was  not  paid 
off,  so  as  to  allow  their  mortgage  to  become 
operative  on  the  machinery  in  question,  it 
would  be  inequitable,  and  against  aU  good 
conscience,  to  require  complainant  to  sur- 
render Its  prior  Uen  on  it  for  the  benefit  of 
defendants. 

18.  We  deem  it  unnecessary  to  notice  any 
other  questions  raised,  ch:  the  objections  to 
evidence  with  which  the  case  is  burdened, 
because,  on  the  legal  evidence  In  the  cause, 
the  complainant  is  entitled  to  recover.  The 
demurrer  to  the  bill  was  properly  overruled, 
and  it  is  our  Judgment  that  the  decree  of 
the  chancory  court  be  affirmed. 


CU  na.  SGS) 
ALBRITTON  v.  STATE. 
(Supreme  Court  of  Florida.    Oct  9,  1893.) 

LaRCBNT— PnlNOIPAI.  AND  AOCESSOBT— IkDIOT- 
MBNT— AFPBAli— KBVISW. 

1.  An  accessory  before  the  fact  is  one  who, 
thoagh  absent  at  the  time  of  the  commlsBioc 
of  a  felony,  does  nevertheless  procure,  counsel, 
command,  or  abet  another  to  commit  such 
felony.  An  acceascwy  after  the  fact  is  one  who, 
with  knowledge  that  a  felony  Ims  been  com- 
mitted by  another,  aids,  relieves,  comforts,  or 
assists  the  fdon,  whether  he  be  a  principal 
or  an  accessory  before  the  fact.  A  principal 
in  the  second  degree  is  one  who  Is  present, 
aiding  and  abetting,  at  the  commission  of  a 
felony. 

2.  In  an  indictment  against  three  persons, 
cliarging  that  one  of  them  committed  a  felony,' 
and  tliat  the  others  were  present,  aiding  and 
abetting  in  the  oommiasion  thereof,  all  are  in- 
dicted as  principals,  the  one  in  the  first  degree, 
and  the  odiers  in  the  second  degree,  and  a  con- 
viction will  be  SQstained  against  all  of  them  on 
proper  proof  that  either  one  committed  the  tel- 
ony,  and  the  ethers  were  present,  aiding  and 
abetting  in  the  commission  of  the  same. 

3.  An  indictment  charged  that  A.  com- 
mitted a  felony,  and  that  H.  and  M.  were 
present,  feloniously  aiding,  al>etting,  and  pro- 
curing Iiim  to  commit  the  same.  A.  and  H. 
were  j(MnUy  tried,  and  the  court  instructed  the 
jury  to  the  eflfect  that,  if  they  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  H. 
committed  the  felony,  and  that  A.  was  present, 
aiding  and  abetting  m  the  commission  titereof. 
they  were  authorized  to  find  the  accused 
guilty.  Held,  in  the  absence  of  a  bill  of  ez- 
cqttions  sluiwing  the  evidenoe  in  the  case,  that 
the  charge  was  not  erroneous  as  to  H.,  jointly 
convicted  with  A. 

4.  Assignments  of  error  not  disoussed  may  . 
t>e  treated   as  abandoned. 

(ByDabns  by  the  Court.) 

Error  to  circuit  court,  Polk  county;   Bat-, 
ron  Phillips,  Judge. 
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Henry  Albritton  was  convicted  of  larceny, 
and  brings  error.    AflBUmed. 

X  L.  Albritton  and  Frank  Clark,  tor  plain- 
tiff In  error.  William  B.  Lamar,  Atty.  Gen., 
for  the  State. 

MABRX,  X  Andrew  Albritton.  Henry  Al- 
britton, and  Mltdiell  Albritton  were  Jointly 
Indicted  In  the  circuit  ooort  for  Polk  county 
for  the  larceny  of  a  cow.  Mltchdl  not  be- 
ing present,  Andrew  and  Henry  were  Joint- 
ly tried,  and  convicted  as  charged  in  the 
Indictment  Henry  alone  has  prosecuted  a 
writ  of  error  to  reverse  the  Judgment  of  the 
court  against  him. 

The  indictment,  omitting  its  formal  alle- 
gations, charges  that  Andrew  Albritton,  on 
a  certain  day,  within  the  county  of  Polk, 
with  force  and  arms,  "one  cow,  of  the  prop- 
erty of  one  Nathaniel  E.  B.  Roberts,  then 
and  tiiere  being  found,  feloniously  did  take, 
steal,  and  carry  away;"  and  that  one  Henry 
Albritton  and  one  Mitchell  Albritton,  with 
force  and  arms,  "were  then  and  there  felo- 
niously present,  and  feloniously  aiding,  abet- 
ting, counseling,  and  procuring  him,  the  said 
Andrew  Albrlttcm,  the  larceny  to  do  and 
commit,"  against  the  form  of  the  statute 
In  such  case  made  and  provided,  and  against 
the  peajce  and  dignity  of  the  state  of  Floi^ 
Ida. 

We  do  not  know  what  the  testimony  in 
the  case  was,  the  bill  of  exceptions  not  un- 
dertaking to  give  any  of  it. 

In  dunging  the  Jury,  the  court,  after  stat- 
ing the  issue  In  the  case,  and  that  the  de- 
fendants were  entitled  to  the  presumption 
of  innocence  until  the  contrary  Is  shown  by 
the  evidemoe  beyond  a  reasonable  doubt, 
said:  "If  yon  believe  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  the 
defendant,  Henry  Albritton,  took  and  car- 
ried away,  for  the  purpose  of  appropriating 
the  some  to  tais  own  use,  and  with  the  in- 
tent to  steal  the  same,  one  cow,  the  property 
of  Nathaniel  B.  B.  Roberts,  that  It  was  done 
in  this  county  and  state,  that  It  was  done 
within  two  years  prior  to  the  finding  of 
this  bill  of  indictment,  then  I  cfaaige  you  that 
you  would  be  authorized  to  find  him  guilty  as 
charged.  And,  further,  if  you  b^eve  from 
the  evidence  in  this  case  beyond  a  reasona- 
ble doubt  that  Andrew  Albritton  was  then 
and  there  presoit,  feloniously  aiding,  abet- 
ting, counseling,  and  procuring  the  said  Hen- 
ry Albritton  to  commit  the  said  larceny, 
then  I  ebarga  you  would  be  authorized  to 
find  him  guilty  as  charged.  I  further  charge 
you  that  i>erson8  participating  In  a  crime  are 
either  prlndpals  in  the  first  or  second  de- 
gree. A  principal  In  the  fliBt  degree  is 
one  who  is  the  immediate  perpetrator  of 
the  act  A  pilndpal  hi  the  second  degree 
is  one  who  did  not  commit  the  act  with  his 
own  hand,  but  was  present,  aiding  and  abet- 
ting; principal  In  tbe  second  degree  being 


eijaally  guilty  of  the  act  as  If  he  was  the 
perpetrator  thereof.  You  are  to  look  at 
all  the  facts  and  circumstances  of  the  case 
as  made  by  the  evidence  produced  before 
you,  and  arrive  at  the  truth  of  the  case,  and 
let  that  be  your  verdict"  The  only  objec- 
tion made  to  this  charge,  and  the  only  ground 
luged  here  by  counsel  for  the  plaintiff  In 
error  to  reverse  the  Judgment,  Is,  as  stated 
by  counsel,  the  oonfoundlng  the  names  of 
the  defendants  by  the  Judge  in  his  chaige. 
Andrew  Albritton  is  charged  in  the  indict- 
ment as  having  committed  the  larceny,  and 
Henry  and  Mitchell  as  being  present  aid- 
ing and  abetting  in  the  perpetration  of  the 
offense.  Under  this  Indictment,  Henry  and 
Mitchell  Albritton  are  not  charged  as  ac- 
cessories either  before  or  after  the  fact  bat 
all  three  of  the  named  defaidants  are  In- 
dicted as  principals,— Andrew  in  the  flnt 
degree,  and  Henry  and  Mitchell  in  the  sec- 
ond degree.  The  indictment  here  is  differ- 
ent from  the  one  In  the  case  of  Bx  parte 
Bowen,  25  Fla.  214,  6  South.  Rep.  65.  "An 
accessory  before  the  tact  is  one  who,  tbongta 
absent  at  the  time  of  the  commission  of  the 
felony,  doHi  yet  procure,  counsd,  command, 
and   abet  another  to  commit  such  fdony. 

*  *  *  An  accessory  after  the  fact  Is  one 
who,  when  knowing  a  felony  to  have  beoi 
committed  by  another,  receives,  relieves, 
comforts,  or  assists  the  felon,  whether  he  be 
a  principal  or  an  accessory  before  the  fact 

•  •  •  Principals  in  the  second  degree  are 
tiiose  who  are  present,  aiding  and  abetting 
at  the  commisrion  of  the  act"  Montague  v. 
State,  17  Fla.  662.  The  punishment  pre- 
scribed for  principals  in  the  first  and  sec- 
ond degrees  Is  the  same  under  our  law. 
Rev.  St  f  2354.  Vaier  the  Indictment  before 
us,  charging  Andrew  Albritton  with  the  com- 
mission of  the  felony,  and  Henry  Albritton 
as  being  present,  aiding,  abetting,  and  pro- 
curing the  commission  of  the  offense,  both 
of  them  could  have  beoi  convicted  on  a 
state  of  facts  showing  that  Henry  committed 
the  offense,  and  Andrew  was  present,  aiding, 
abetting,  and  procuring  the  commission 
thereof.  The  offense  charged  against  all  of 
them  is  the  same.  State  v.  Ross,  29  Mo.  32; 
State  v.  Kirk,  10  Or.  505;  Com.  v.  Chap- 
man, 11  Cusb.  422;  State  T.  Fley,  2  Brev. 
338;  Boyd  v.  State,  17  Ga.  194;  Bristor  t. 
State,  26  Ala.  107. 

Hie  court  Instructed  the  Jury  as  to  prin- 
cipals in  the  first  and  second  degrees,  and 
they  could  not  have  been  misled  as  to  thia 
The  evidence  is  not  before  us,  and,  assuming 
that  the  instruction  was  based  upon  testimo- 
ny that  could  properly  have  been  introduced, 
if  Henry  Albritton  committed  the  larceny,  as 
submitted  by  the  court  to  the  Jury,  he  could 
have  been  properly  convicted  under  the  In- 
dictment. The  ground  of  objection.  In  the 
motion  for  a  new  trial,  to  the  Juror  Costlne 
has  not  been  discussed  by  counsel  for  plain- 
tiff in  error,  and  will  be  treated,  under  the 
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rule,  as  abanaoned,  though  It  has  not  escap- 
ed attention  In  considering  the  case. 

The  Judgment  should  be  affirmed,  and  It 
^rill  be  ao  ordered. 


(S  Fia.  no 

TAYLOR  et  al.  t.  BROWN  tt  aL 

(Sai»reme  Govrt  of  Florida.    Oct  9,  1893.) 
EquiTT— PLBi.i>nro8—  Dbmcubss  —  Ofbnino  Ob- 

DBK  Pbo  CoKFEaso— Parti  m  —  Waivbb  of  Ob- 

*lCTIOK»— MoRTOJlOB— AtTOBSBT'8  F«E. 

1.  A  demurrer  lacking  the  affidavit  of  de- 
fMidant  and  certificate  of  counsel  required  by 
the  rules  of  practice  is  so  fatally  defective  as 
not  to  prednde  the  entry  at  the  propo:  time 
4rf  a  decree  pro  oonfesso  for  want  of  a  plea,  an- 
swer, or  demurrer. 

2.  On  an  application  of  a  defendant  to  set 
aside  a  decree  pro  confesso  properly  entered,  he 
mnst  show  both  reasonable  diligence  and  a 
meritorious  defense:  and,  in  the  absence  of  such 
showing,  the  refusal  of  the  chancellor  to  set 
aside  the  default  will  not  be  disturbed. 

3.  In  a  joint  snit  in  equity  by  husband 
and  wife  to  recover  the  separate  statutory 
property  of  the  wife,  no  objection  was  made  to 
the  manner  in  which  the  wife  sued.  Held, 
after  defanlt  and  final- decree,  such  objection 
eannot  be  made  for  the  first  time  in  the  ap- 
pellate court 

4.  Where  a  mortgage  provides  a  reasonable 
attorney  fee  for  its  foreclosure,  it  is  error  ive 
the  court  to  decree  a  sum  for  this  onrpose  in 
the  absence  of  proper  proof  as  to  such  fee^ 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Marion  coun- 
tgr;  Jesse  J.  Flnley,  Judge. 

Bill  by  Augusta  F.  Brown  and  C.  M. 
Brown  against  W.  T.  Taylor  and  M.  D.  Tay- 
lor to  foreclose  a  mortgage.  Complainants 
had  decree,  and  defendants  appeal.  Re- 
rtnei  In  pairt 

BuDodL  &  Bnrford,  for  appellants.  John  G. 
Beardon,  tor  appeUees. 

MABBY,  J.  Augusta  F.  Brown  and  her 
bnsband,  O.  M.  Brown,  appellees,  filed  a  bill 
in  the  Marion  circuit  court  on  the  22d  day 
Of  February,  tS80,  against  the  appellants  to 
foreclose  a  mortgage  on  a  lot  of  land  situated 
In  Marlon  county,  Fla.,  and  particularly  de- 
acribed  in  the  mortgage.  This  mortgage  was 
executed  on  the  18th  day  of  August,  1886, 
Iqr  appellaniB  to  Augusta  F.  Brown,  wife  of 
O.  M.  Brown,  to  secure  the  paynioit  of  three 
notes  payable  to  her,  each  for  $1,000,  dated 
August  18,  1886,  and  falling  due  respectively 
on  the  Ist  days  of  September,  1888, 1889,  and 
1890,  with  Interest  thereon  at  the  rate  of  8 
per  cent  per  annum  from  date  until  paid, 
interest  payable  semiannually.  The  mort- 
gage contains  the  following  clauses:  "These 
presents  are  oa  ihis  express  condition:  that 
If  the  said  parties  of  the  first  part,  their 
heirs,  execntorb,  or  administrators,  shall  well 
and  truly  pay  unto  the  party  of  the  second 
part,  her  heirs,  executcws,  administrators,  or 
assigns,  the  said  sum  of  money  and  the  in- 
terest therein  mentioned  and  set  forth  in 
said  three  notes,  according  to  the  true  intent 


and  meaning  of  same,  together  with  all  costs, 
charges,  and  expenses,  including  a  reasona- 
ble fee  for  the  attorney  of  the  holder  of  said 
notes,  or  either  of  them,  which  the  party  of 
the  seoond  part  or  her  assigns  or  indorsee 
may  Incur  or  be  put  to  In  ccdlecting  the  same 
by  suit  at  law  or  in  equity,  that  then  these 
presents  and  the  estate  hereby  granted  shall 
cease  and  determine;"  and  'It  is  further 
covenanted  and  agreed  by  the  parties  of  the 
first  part  to  and  with  the  party  of  the  sec- 
ond part  and  her  assigns,  that  if  any  install- 
ment of  interest  on  said  notes,  or  either  ot 
them,  remains  unpaid  for  ten  days  after  same 
becomes  due,  that  the  party  of  the  second 
part  or  her  assigns  may  treat  the  principal 
Rinn  of  .said  notes  as  due,  and  proceed  to  en- 
force their  itaymcnt,  or  that  of  either  of 
them,  and  foredose  this  mortgage." 

The  bill  alleges  that  all  interest  due  on  said 
notes  had  been  paid  up  to  December  17, 
1888,  and  that  the  sum  of  $80  had  been  paid 
on  the  princii>al  of  the  first  note  due  Septem- 
ber 1,  1888,  and  only  this  note,  less  the 
$80,  was  past  due,  leaving  due  on  It  $920, 
with  the  interest  from  the  17th  day  of  De- 
cember, 1888. 

It  is  also  aUeged  in  the  bill  that,  by  the 
failure  of  the  defendants  to  pay  the  first 
promissory  note,  the  ri^t  to  foreclose  the 
mortgage  for  the  amount  at  least  due  upon 
said  first  note  has  accrued,  and,  although  the 
mortgage  provides  an  option  in  the  mort- 
gagee to  treat  all  said  notes  as  wholly  due 
upon  default  of  payment  of  Interest  only  on 
any  or  all  of  said  notes  for  10  days,  yet  it  is 
submitted  that  according  to  the  spirit  and 
intent  of  said  mortgage  complainants  have 
the  option  to  foreclose  the  same  upon  non- 
payment <tf  the  principal  of  any  of  said  notes 
at  maturity,  and  that  by  reason  of  the  fail- 
ure of  defendants  to  pay  said  first  note  at 
maturity,  a  right  has  accrued  to  complain- 
ants to  fweclose  for  the  full  amounts  due  on 
all  said  notes,  the  total  of  said  sums  being 
$2,920,  with  the  Interest  mentioned  in  the 
same  from  the  17tb  day  of  December,  1888. 

A  subpoena  retumaUe  to  rule  day  in 
March,  1889,  was  regularly  Issued  and  served 
upon  defendants  in  the  bill,  and  on  the  27th 
of  that  month  they  filed  what  is  claimed  to 
be  a  demurrer  to  the  bill.  It  is  as  fbllows, 
after  giving  the  style  of  the  cause:  "In  the 
above  case  come  the  defendants,  by  tb^  at- 
torney, D.  O.  Hardee,  and  before  answering 
demurs  to  plalntitrs'  bill  on  the  grounds  that 
the  mortgage  annexed  to  plaintiffs'  bill,  and 
which  Is  made  a  part  thereof,  is  void  upon 
Its  face;  that  there  are  uo  subscribing  wit- 
nesses to  the  same;  and  that  It  Is  defective, 
because  not  authenticated  according  to  law; 
besides  other  defects,  all  of  which  are  ap- 
parent upon  the  Instrument  itself.  Where- 
upon [they]  pray  that  the  bill  herein  filed  by 
plaintiffs  be  dismissed,  with  costs."  The 
foregoing  was  sworn  to  by  W.  T.  Taylor  be- 
fore the  clerk  of  the  drcolt  court  as  follows. 
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viz.:  "Personally  came  and  appeared  before 
me,  the  undersigned  authority,  W.  T.  Taylor, 
who,  being  sworn,  says  that  the  facts  stated  in 
said  demurrer  are  true,  and  that  said  mort- 
gage is  70id,  as  he  is  informed  and  believes." 
There  was  no  certificate  of  counsel' that  the 
demurrer  was  well-founded  in  law,  and  no 
affidavit  that  it  was  not  Interposed  for  de- 
lay. 

On  rule  day  in  April,  1888,  solicitor  for 
complainant  entered  in  the  clerk's  office  a 
decree  pro  confesso  against  defendants,  be- 
cause "no  plea,  answer,  or  demurrer"  had 
been  filed  as  required  by  law,  and  gave  no- 
tice of  the  setting  down  of  the  cause  for 
final  decree  before  the  chancellor  at  cham- 
bers. On  the  same  rule  day  that  the  de- 
cree pro  confesso  was  entered  defjondants 
filed  a  petition  to  set  it  aside.  The  peti- 
tion states  that  the  attorney  prepared  the 
demurrer,  and  that  defendant  W.  T.  Taylor, 
after  swearing  to  it,  filed  it  without  return- 
ing same  to  the  attorney;  that  defendants 
were  informed  by  their  attorney  that  his 
fUlure  to  attach  a  certificate  to  the  effect 
that  the  demurrer  was  meritorious  and  well- 
founded  in  law  was  because  of  its  not  being 
returned;  that  their  attorney  failed  to  state 
in  the  affidavit  made  by  defendant  that  the 
demurrer  was  not  made  for  delay,  and  these 
oversights  and  omissions  made  by  their  at- 
torney should  not  in  Justice  and  equity  I>e 
allowed  to  destroy  their  material  rights,  and 
deprive  them  of  their  legal  defense;  that, 
notwithstanding  the  demurrer  was  filed  in 
due  time,  plaintiffs  entered  a  decree  pro  con- 
fesso. Further,  that  said  omissions  and  ir- 
regularities were  not  made  for  delay  on 
their  part,  nor  on  the  part  of  their  attorney, 
as  they  believe,  but  the  demurrer  was  filed 
in  order  that  the  court  should  pass  upon  the 
validity  of  the  instrument  annexed  to  plain- 
tiffs' biU;  that  defendants  were  advised  and 
believe  that  they  could  not  safely  answer 
until  they  knew  whether  or  not  said ,  instru- 
ment was  a  valid  mortgage;  wherefore  they 
pray  that  the  decree  pro  confesso  be  set 
aside,  and  they  be  allowed  to  correct  their 
said  demurrer,  and  to  file  the  same  as  of  the 
proper  date.  W.  T.  Taylor  swears  that  the 
facts  stated  in  the  petiticm  as  to  his  own 
iicts  and  intentions  are  true,  and  he  believes 
them  to  be  true  as  to  the  acts  and  Intentions 
of  his  attorney.  The  attorney  attaches  to 
the  petition  a  certificate  that  it  ctwtalns  a 
correct  statement  of  the  case,  and  that  the 
omissions  and  iriegularitles  complained  of 
were  his  fault,  and  not  that  of  his  clients. 
This  petition,  upon  hearing  before  the  chan- 
cellor, was  overruled  and  denied.  A  final 
decree  was  entered  for  complainants  for 
$920  as  principal,  and  interest  there(Mi  at  8 
per  cent  per  annum  from  the  17th  day  of 
December,  1888,  together  with  the  sum  of 
$100,  solicitor's  fee  Incurred  in  foreclosing 
the  mortgage,  and  costs  of  suit.  From  this 
decree  defendants  below. appealed.. 


The  first  question  to  be  determined  Is 
whether  or  not  appellees'  solicitor  had  a 
ri{^t  to  disregard  the  paper  filed  as  a  de- 
murrer, notwithstanding  its  appearance  on 
the  files.  We  think  he  had  such  right  The 
rule  provides  that  "no  demurrer  or  plea  shall 
be  allowed  to  be  filed  to  any  bill  unless  up<m 
certificate  of  counsel  that  In  bis  opinion  It 
is  well  founded  in  point  of  law,  and  snp« 
ported  by  the  afildavit  of  the  defendant,  or 
in  case  of  his  absence  from  the  state,  cA  his 
agent  or  attorney,  that  it  is  not  Interposed 
fMT  delay;  and  If  a  plea,  that  it  is  true  In 
point  of  fact"  The  paper  In  the  record  be- 
fore us,  and  filed  as  a  demurrer,  has  no  such 
afiidavit  or  certificate  attached  to  it 

The  cases  in  our  court  cited  by  counsel  for 
a«p€«llant8— Keen  v.  Jordan,  13  Fla.  327,  and 
Eldridge  v.  Wightman,  20  Fla.  687— do  not 
decide  the  point  here.  Where  counsel  do 
not  disregard  a  demiurer  or  plea  unaccom- 
panied by  any  certificate  or  affidavit  as  re- 
quired by  the  rule,  but  proceed  to  test  its 
sufficiency  in  point  of  law  by  setting  It 
down  for  argument,  or  making  some  motion 
toe  that  purpose,  and  waive  the  require- 
ments of  the  rule  as  to  affidavit  and  c»Hfi- 
cate,  the  court  will  dispose  of  the  question 
without  reference  to  such  requirements.  In 
the  cases  referred  to  it  is  said  that  a  mo- 
tion to  strike  the  demurrer  or  plea  from 
the  flies  on  account  of  the  absent  affidavit 
and  certificate  would  be  proper,  bat  it  is 
not  said  anywhere  that  counsel  may  not  en- 
tirely disregard  such  a  demurrer  or  plea. 
Our  role  is  a  copy  of  tiie  one  adopted  for 
the  practice  of  the  federal  ooorts  In  sndh 
cases,  and  the  supreme  court  of  the  United 
States  has  placed  such  a  construetloD  npon 
it  as  we  adopt  now.  National  Bank  ▼.  In- 
surance Co.,  104  U.  S.  54;  Furnace  Co.  v. 
Wltherow,  149  U.  S.  574,  13  Sup.  Ct  Rep. 
936.  Counsel  for  appellees,  having  the  right 
to  disregard  the  paper  referred  to  as  any 
demurrer  at  all,  exercised  this  right,  and  en- 
tered a  decree  pro  ccmfesso.  This  decree 
was  properly  entered  on  the  rule  day  Ad- 
lowing  the  return  day  of  the  process  for 
want  of  plea,  answer,  or  demorrer,  and  no 
irregularity  appears  in  its  entry. 

The  next  question  is,, did  the  court  err  in 
refusing  to  set  aside  the  decree  pro  confesso 
on  the  applicati<»i  and  showing  made  b^ 
appellants?  TUs  question  must  be  answered 
in  the  negatlvfe  On  an  appUcatioa  of  a 
defendant  to  open  a  decree  pro  confesso.  In 
order  to  entitle  him  to  success  he  most 
show  both  reasonable  diligence  and  a  m»i- 
torioos  defense.  Kell  t.  West,  21  Fla.  508: 
Myen)  v. ,  McOahagan,  26  Fla.  303,  8  South. 
Sep.  447.  Api>eUants  wanted  the  deCtuilt 
set  aside  in  order  that  they  might  attach 
the  certificate  and  affidavit  required  by  the 
rule  to  the  paper  filed  as  a  demurrer,  but 
there  is  no  merit  In  the  so-called  "demurs 
rer,"  nor  do  appellants  show  that  they  have 
any   meritorious  defense   to  the  bilL    Xbn 
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grounds  of  this  demnner  are  that  the  mort- 
gage annexed  to  complainants''  bill  is  void 
upon,  its  face,  has  no  subscribing  witnesses 
to  it,  and  is  not  authenticated  according  to 
law.  The  mortgage  attached  to  the  bill 
shows  that  it  has  two  subscribing  witnesses 
to  its ,  execnti<»i,  and  is  properly  acknowl- 
edged and  duly  recorded.  The  court  was 
correct  in  refusing  to  open  the  default  on 
the  showing  made.  Unless  appellants  had  a 
meritorious  defense  to  set  up,— and  this  they 
did  not  show,— it  would  have  been  useless  to 
set  aside  the  default 

One  of  the  grounds  in  the  petition  of  ap- 
peal is  that  the  cause  was  commenced  In 
the  court  below  and  prosecuted  by  Augusta 
F.  Brown,  a  married  woman,  and  C.  M. 
Brown,  her  husband,  as  complainants,  with- 
out the  intervention  of  a  next  friend.  It 
Is  true  the  bill  shows  that  Augusta  F.  Brown 
is  a  married  woman,  and  that  her  husband, 
C  M.  Brown,  unites  with  her  in  the  fore- 
doBure  of  the  mortgage  executed  to  her. 
The  objection  urged  here  Is  that  the  married 
woman  can  only  sue  by  her  next  friend, 
and  It  Is  not  competent  for  her  and  her  hus- 
band to  unite  as  coK»mpIalnants  in  a  bill  to 
recover  her  separate  property.  In  Fairchild 
v.  Knight,  18  Fla.  770,  where  a  married  wo- 
man sought  to  enjoin  a  sale  of  her  separate 
statutory  property  under  an  execution  sued 
oat  by  Judgment  creditors  of  her  husband 
against  him,  it  was  sold:  "The  bill  here 
should  have  been  by  the  wife,  through  her 
next  friend,  against  the  husband  and  ^e 
creditw."  The  language  of  Judge  Story  is  al- 
so quoted,  that  "In  all  such  cases  she  ought  to 
sne  as  sole  plaintiff  by  her  next  friend,  and 
the  husband  should  be  made  a  party  de- 
fendant" Story,  Eq.  PL  |  63.  In  Smith  v. 
Smith,  18  Fla.  789,  where  a  wife  filed  a  bill 
against  her  husband,  and  claimed  that  cer- 
tain real  estate  purchased  by  the  husband 
and  deed  taken  in  his  name  was  paid  for 
with  her  separate  property,  it  was  held  that 
a  married  woman  cannot  in  this  state  main- 
tain a  salt  In  her  own  name,  but  must  sue 
by  next  friend,  unless  In  cases  where  she 
has  been  licensed  by  the  circuit  court  to 
transact  business  in  her  own  name,  as  pro- 
vided in  chapter  3130,  Laws  1879.  In  this 
case  no  objection,  it  seems,  was  made  by  the 
defendant  to  the  manner  in  which  the  suit 
was  brought  but  on  final  hearing  on  the 
prooDs  the  decree  was  against  the  wife. 
She  appealed,  and  it  was  said  in  the  opinion 
that  "no  objection  was  taken  by  the  appel- 
lee [defendant]  to  the  manner  of  bringing 
this  suit  but  we  cannot,  by  our  silence, 
permit  or  Indorse  such  a  violation  of  well- 
established  law."  The  view  was  also  ex- 
pressed that  the  defect  was  subject  to 
amendment  and  that  this  court  might  have 
the  power  to  send  the  case  back  for  proper 
amendment  but  as  an  examination  of  the 
pleadings  and  testimony  show  that  there 
was  not  such  a  case  made  as  would  warrant 


a  decree  in  favor  of  the  wife,  the  judgment 
of  the  lower  court  was  affirmed. 

There  can  be  no  question  but  that  cases, 
may  arise  showing  such  a  conflict  of  In- 
terest between  husband  and  wife  over  the 
subjeot-matter  of  litigation  as  to  make  It 
Indispensable  for  the  wife  to  soe  by  next 
friend.  In  Wake  v.  Pariier,  2  Keen,  flO, 
objection  having  been  made  by  demurrer  to 
a  bill  filed  by  husband  and  wife  to  recover 
the  wife's  separate  property.  Lord  Langdale, 
after  remarking  that  it  had  been  usual  to 
file  such  bills,  and  many  decrees  had  been 
made  without  objection  in  such  cases,  the 
court  itself  taking  care  that  the  separate 
estate  of  the  wife  recovered  shall  be  protect- 
ed from  the  husband,  and  reviewing  the  rea- 
sons given  in  the  English  cases  for  requir- 
ing the  wife  to  sue  by  next  friend,  said: 
"And  it  is  for  the  same  reason  that  I  have- 
though,  I  admit  wiai  reluctance— come  to  the 
conclusion  that  I  ought  to  allow  this  demur- 
rer. I  say  with  reluctance,  because  I  think 
that  suits  thus  constituted  aie  of  familiar 
occurrence,  and  I  am  aware  that  many  de- 
crees have  been  made  in  such  suits  without 
any  inconvenience  arising.  I  think  also  that 
in  cases  in  which  the  husband  and  wife  are 
not  hostile,  very  little,  tf  any,  additional 
security  is  obtained  for  the  wife  by  the  ap- 
pobitment  of  a  next  friend,  the  probability 
being  that,  In  such  cases,  the  next  friend 
is  appointed  by  the  wife  on  the  recommen- 
dation of  the  husband.  If  a  bill  by  husband 
and  wife  for  the  wife's  separate  estate  were 
brought  to  a  hearing,  if  the  separate  estate 
consisted  of  a  specific  sum  recovered  and 
payable,  and  capable  of  being  secured  to 
the  separate  use  of  the  wife,  I  should  think 
that  a  decree  ought  to  be  made."  We  need 
not  in  this  case  say  what  would  be  the  proi>- 
er  ruling  on  demurrer  interposed  in  time  to 
such  a  bill  for  want  of  proper  parties  under 
our  statute. 

The  record  disclosing  the  fact  that  the 
suit  here  is  for  the  recovery  of  the  separate 
statutory  property  of  the  wife  which  the 
husband  has  the  care  and  managemoit  of,  ' 
and  no  objection  having  been  made  to  the 
manner  in  which  the  wife  sued  In  the  lower 
court  after  default  and  final  decree,  such 
objection  cannot  be  made  for  the  first  time 
on  appeal  In  this  court  There  Is,  however, 
an  error  in  the  entry  of  the  final  decree 
that  Is  open  to  the  objection  of  appellants. 
The  mortgage  provides  for  a  reasonable  fee 
to  be  allowed  the  attorney  for  foreclosure 
proceedings.  No  specific  sum  was  fixed  In 
the  mortgage,  or  alleged  hi  the  bill,  for  this 
purpose,  and  it  was  not  competent  for  the 
court  to  decree  a  sum  for  this  purpose  with- 
out proof.  It  appears  that  the  court  al- 
lowed $100  as  attorney  fee  for  foreclosing 
the  mortgage,  without  any  proof  that  such 
Slim  was  a  reasonable  amount  for  that  pur- 
pose. This  was  error.  Long  v.  Herrick,  26 
Fla.  866,  8  South.  Rep.  50;   Adams  v.  Fry, 
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28  Fla.  S18,  10  South.  Rep.  559.  The  rec- 
ord shows  ^at  the  decree  was  only  for  the 
first  note  mentioned  In  the  mortgage,  less 
the  credit  of  $80,  with  Interest  thereon  from 
the  17th  day  of  December,  1888.  The  ob- 
jection that  the  decree  was  entered  for  too 
much  la  untenable  under  the  allegations  of 
thebllL 


The  decree  appealei  from  is  affirmed,  ex- 
cept as  to  the  allowance  of  the  attorney's 
fee;  and  as  to  this  It  Is  reversed,  with  di- 
rections for  the  court  to  ascertain  by  com- 
petent evidence,  in  accordanoe  with  its  mles 
of  practice,  a  reasonable  attc»iiey*s  fee  to  b« 
allowed  complainants.  Judgment  will  be 
entered  here  accordingly. 
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